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QUESTIONS PRESENTED

1. Does a municipality’s refusal to renew the op-
erating license of an established business, thereby
causing the destruction of the business, constitute a
deprivation of property under the Due Process Clause
of the Fourteenth Amendment?

2. If a municipality violates an established busi-
ness’s procedural due process rights, which party bears
the burden of proving whether the due process viola-
tion caused injury?
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PARTIES TO THE PROCEEDING

Petitioner ACE Partners, LLC d/b/a TC’s Pawn
Company was the plaintiff/appellee in the court below.
Respondents Town of East Hartford, Connecticut and
Mark Sirois, Chief of Police, in his official capacity,
were the defendants/appellants in the court below.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Supreme Court Rule 29.6, Ace Part-
ners, LLC d/b/a TC’s Pawn Company is a privately held
Connecticut Limited Liability Company. None of its
shares is held by a publicly traded company. There are
no parent corporations or publicly held companies
owning 10% or more of Petitioner’s stock.
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PETITION FOR A WRIT OF CERTIORARI

ACE Partners, LLC d/b/a TC’s Pawn Company re-
spectfully petitions for a writ of certiorari to review the
judgment of the United States Court of Appeals for the
Second Circuit in this case.

*

OPINIONS BELOW

The opinion of the United States Court of Appeals
for the Second Circuit is reported at 883 F.3d 190 (2d
Cir. 2018) and is reproduced in the appendix hereto
(“App.”) at App. 1. The decision of the District Court for
the District of Connecticut, which the court of appeals
overruled, is unreported and is reproduced at App. 31.

*

JURISDICTION

The original action was brought pursuant to 42
U.S.C. § 1983 for violations of substantive and proce-
dural due process. The district court had federal ques-
tion jurisdiction pursuant to 28 U.S.C. § 1331.

The judgment of the court of appeals was entered
on February 28, 2018. This Court’s jurisdiction is in-
voked under 28 U.S.C. § 1254(1).

'y
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CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

Section 1 of the Due Process Clause of the Four-
teenth Amendment to the Constitution provides that
no state shall “deprive any person of life, liberty, or
property, without due process of law.”

*

STATEMENT OF THE CASE
A. Introduction.

This Court has long held that occupational, busi-
ness and other licenses issued by the state or a munic-
ipality create a property interest entitled to due
process protections under the Fourteenth Amendment.
E.g., Barry v. Barchi, 443 U.S. 55, 64,99 S. Ct. 2642, 61
L. Ed. 2d 365 (1979); Bell v. Burson, 402 U.S. 535, 91
S. Ct. 1586, 29 L. Ed. 2d 90 (1971). The United States
Court of Appeals for the Second Circuit and the Con-
necticut Supreme Court have repeatedly acknowl-
edged these precedents. E.g., Spinelli v. City of New
York, 579 F.3d 160, 169 (2d Cir. 2009) (“[Olnce the gov-
ernment has granted a business license to an individ-
ual, the government cannot ‘depriv[e] [the individual
of] such an interest ... without appropriate proce-
dural safeguards.’”); West Farms Associates v. State
Traffic Comm’n of State of Conn., 951 F.2d 469, 473 (2d
Cir. 1991); Hart Twin Volvo v. Comm’r of Motor Vehi-
cles, 165 Conn. 42, 45, 327 A.2d 588 (1973).

Petitioner ACE Partners, LLC d/b/a TC’s Pawn
Company (hereinafter “ACE”) was an established
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precious metals and pawnbroker business in East
Hartford, Connecticut. ACE was forced to close its
doors and ceased to exist as an ongoing enterprise
when the Respondent Town of East Hartford (herein-
after “Town”) refused to renew ACE’s business li-
cense—and did so without affording ACE notice and
an opportunity to be heard about why the Town was re-
fusing to renew the license.

Unfortunately, legislatures around the country
have attempted to whittle away at the constitutional
protection that ongoing businesses enjoy with respect
to the deprivation of their operating licenses by includ-
ing expiration dates in the licenses and then requiring
the businesses to renew their license if they want to
continue to operate. Further, the legislatures make the
renewal of the license subject to the broad discretion of
a local government official. According to the court of
appeals below, Connecticut has such a statutory
scheme with respect to the licenses on which ACE re-
lied to operate.

Some courts—but not all—have construed such
discretion-based statutory schemes to mean that the
owner of an established business, which depends on a
license to operate, does not have a property interest in
the renewal of the license. Rather, the business has
only a mere hope or expectancy of renewal. Therefore,
some courts maintain that an established business
does not have a Due Process Clause right to notice and
an opportunity to be heard if the local government of-
ficial declines to renew its operating license, and
thereby effectively destroys the business.
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Other courts have rejected this facile reasoning as
based on a meaningless distinction. In particular, the
Rhode Island Supreme Court has held that the revoca-
tion of a business license and the refusal to renew a
license is a legally meaningless distinction. Revocation
and failure to renew both lead to the same result: de-
struction of an ongoing business, i.e., deprivation of a
property interest. Accordingly, that the owner of a busi-
ness is entitled to due process of law under the Four-
teenth Amendment regarding a local official’s reasons
for refusing to renew its license. See Tillinghast, et al.
v. Town of Glocester, 456 A.2d 781, 784 (R.I1. 1983). The
Rhode Island Supreme Court expressly rested its rul-
ing on the decisions of several other courts. See Ander-
son v. Utah County Bd. of County Comm’rs, 589 P.2d
1214, 1216 (Utah 1979) (county could not refuse to re-
new beer license without affording license due process
protections); Trumbull Division, Owens-Corning Fiber-
glass Corp. v. City of Minneapolis, 445 F. Supp. 911 (D.
Minn. 1978) (asphalt manufacturer had property inter-
est in renewal of its business license).

In this case, the Second Circuit rejected ACE’s ar-
gument that it had a property interest in the renewal
of its business licenses. Accordingly, the court of ap-
peals reversed and vacated the judgment of the district
court, which had reached the contrary conclusion and
had awarded ACE substantial damages and attorney’s
fees.

ACE petitions this Court to resolve a conflict on an
important issue of federal law between the Second Cir-
cuit and the Rhode Island Supreme Court concerning
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the due process rights of an ongoing business with re-
spect to a renewable license. ACE also asks the Court
to grant this petition to resolve a conflict between the
Second Circuit and other federal courts of appeals con-
cerning the burden of proof on the issue of causation in
procedural due process claims.

B. The Parties And Their Dispute.

At all relevant times, ACE was a limited liability
company which consisted of TC’s Pawn Company—a
precious metals and pawnbroker business with loca-
tions in East Hartford and Waterbury, Connecticut. See
Plaintiff’s Local Rule 56(a)(1) Statement of Undis-
puted Facts at 1 (Reproduced at App. 125.) ACE
opened its East Hartford location in October 2007.

From that date through August 9, 2009, ACE op-
erated a profitable business in accord with the pawn-
broker and precious metal licenses the Town had
issued to it, as well as in accord with all other relevant
state and local laws and ordinances. App. 126-128 at
q2-12.

In 2009, the State of Connecticut Division of Crim-
inal Justice formed a task force to investigate Con-
necticut pawnbroking businesses (the “Task Force”).
App. 128 at  13. On or about June 2, 2009, the Task
Force obtained and executed search warrants at pawn
companies across the state, including ACE’s East Hart-
ford location. Id. at | 15. Two of ACE’s East Hart-
ford employees were arrested on misdemeanor larceny
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charges. The State declined to prosecute them. App. 129
at J 16.

ACE’s East Hartford pawnbroker and precious
metals licenses were due to expire on August 9, 2009.
App. 129 at ] 18. ACE applied to renew those licenses
on July 20, 2009. App. 129-130 at  19-20.

Unbeknownst to ACE, on June 30, 2009, the Town
drafted correspondence to ACE stating that the Town
was revoking ACE’s licenses. The draft letter offered
ACE the opportunity to have a hearing to contest the
revocation. App. 130 at § 25. The Town deliberately
chose not to send this letter. Instead, it waited until
August 7, 2009—just two days before the expiration of
ACE’s license—to send a different letter announcing
the nonrenewal of the licenses. App. 131 at | 27. The
letter said only that “recent occurrences at TC’s Pawn
Co. demonstrates that there exists cause not to renew
each license.” App. 132 at q 31. No recitation or expla-
nation of the “cause” referenced in that letter was
given. Id. at q 32. The letter further stated that “con-
ducting pawnbroker activities or purchasing precious
metals without proper licensure may result in, among
other things, criminal prosecution.” Id. at | 33.

Even though the Town had decided by June 30,
2009 not to renew ACE’s licenses, the Town misled
ACE about the status of its license renewal application
throughout the months of July and early August 2009.
Representatives of the East Hartford Police Depart-
ment assured ACE that its application was in order
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and that there should be no problem with the renewal
of its licenses. App. 130 at | 22.

The Town’s chief of police, Mark Sirois, explained
that he decided not to renew ACE’s licenses based on
information he received from Deputy Chief Murphy,
which Murphy had learned from persons involved in
the Task Force investigation. App. 132-135 at { 34-39.
In short, Chief Sirois, the sole decision maker for the
Town concerning licensing applications, based his de-
cision to effectively destroy ACE’s East Hartford busi-
ness on little more than an uninformed cursory
discussion with his deputy. App. 135-136 at | 41.

On August 10, 2009, Jay Sargent, the General
Manager of TC’s Pawn Company, called the East Hart-
ford Police Department and requested a meeting to
discuss the nonrenewal of ACE’s licenses. App. 136 at
q 42. Chief Sirois refused to speak to Sargent. Id. at
q 43. Although Deputy Chief Murphy spoke briefly to
Sargent at that time, Murphy did not know that the
nonrenewal letter had been mailed to ACE. Id. at  44.

On August 11, 2009, after the nonrenewal letter
was sent, Sargent was arrested and charged with mis-
demeanor larceny in connection with the Task Force
investigation. The Town was aware of Sargent’s pend-
ing arrest when Chief Sirois denied ACE’s license re-
newal application. As with the earlier arrests of ACE’s
two employees, the State declined to prosecute Sargent.
App. 136-137 at ] 47.

In sum, the Town of East Hartford, through its
chief of police, effectively destroyed ACE as an ongoing
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business in East Hartford because of a few misde-
meanor arrests so lacking a sound factual basis that
the state abandoned any effort to prosecute the ar-
rests.

C. ACE’s Lawsuit And The District Court’s De-
cision.

ACE filed the underlying section 1983 action in
the district court. ACE argued that the Town’s failure
to provide ACE with notice and an opportunity to be
heard regarding the license renewal decision violated
the Due Process Clause of the Fourteenth Amend-
ment.!

The parties filed cross-motions for summary judg-
ment. Central to ACE’s motion were two Connecticut
statutes: one for precious metals licenses, the other for
pawnbroker licenses. The precious metals license stat-
ute provides that “a chief of police or first selectman
shall refuse to issue a license under this subsection to
a person who has been convicted of a felony.” Conn.
Gen. Stat. § 21-100(a) (Rev. 2009). By contrast, the
pawnbroker license provides that the “selectman of
any town and the chief of police of any city may grant
licenses to suitable persons to be pawnbrokers. . .. No
license shall be issued under this section ... to any

1 ACE asserted several other claims, including substantive
due process claims, against the Town. The district court dismissed
those claims. ACE did not appeal their dismissal. They are not at
issue in this petition.
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person who has been convicted of a felony.” Conn. Gen.
Stat. § 21-40 (Rev. 2009) (emphasis supplied).

Both § 21-40 and § 21-100 forbid the issuance of a
license to a felon. But, § 21-40 contains an additional
and express “suitable person” requirement which is ab-
sent from § 21-100. The district court properly deter-
mined that this textual distinction was critical. As a
matter of statutory interpretation, the district court
determined that local officials lack discretion to deny a
non-felon a precious metals license, whereas they have
discretion, based on the “suitable person” standard, to
deny (or refuse to renew) pawnbroker licenses to non-
felons. App. 35-40.

Based on this determination, the district court
granted ACE partial summary judgment as to liability
on its claim that the Town deprived ACE of procedural
due process when it refused to renew its business.

The district court then referred the matter to a
magistrate judge for a hearing on damages. The mag-
istrate judge found that ACE had proved $352,660 in
compensatory damages and also awarded ACE, as the
prevailing party, reasonable attorney’s fees of
$490,831.75 and costs of $3,585.27. App. 92, 95-96, 110,
113. The district court adopted the recommended rul-
ings and issued judgment in favor of ACE. App. 118-19.
The Town then appealed the district court’s judgment.
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D. The Second Circuit’s Decision.

On appeal, the Town reiterated its argument that
§ 21-100 gives local officials broad discretion to refuse
to renew a business’s precious metals license, even
though § 21-100 lacked the “suitable person” standard
that the Connecticut General Assembly expressly in-
cluded in § 21-40. Similarly, ACE argued that the dis-
trict court properly recognized the importance of the
textual distinction between § 21-100 and § 21-40, in
particular the absence of a “suitable person” standard
in § 21-100.

Unfortunately for ACE, the textual differences be-
tween § 21-100 and § 21-40 that were so meaningful to
the district court were meaningless to the Second Cir-
cuit. In the court of appeals’ view, even though § 21-100
does not have a “suitable person” standard, it still af-
fords local officials broad discretion to deny, or refuse
to renew, business licenses even to non-felons. App. 14-
17, 26. Accordingly, the Second Circuit concluded that
ACE did not have a constitutionally protected property
interest in the renewal of its precious metals license

and, consequently, its due process claim failed. App. 27,
30.

Significantly, ACE also raised as an alternative
ground of affirmance the argument that is central to
this petition. ACE argued that because the non-
renewal of its business license would mean the certain
destruction of its business, ACE had a constitutional
property interest in the renewal of its precious metals
license. In support of this argument ACE relied heavily



11

upon the Rhode Island Supreme Court’s opinion in
Tillinghast, et al. v. Town of Glocester, 456 A.2d 781
(R.I. 1983). There the Rhode Island Supreme Court ex-
plained:

Refusing to renew a license has similar effects
on an ongoing business as the revocation of a
license. When one makes an investment in a
business . . . one expects to be able to continue
to operate it.

Id. at 794. See also Trumbull Division, Owens-Corning
Fiberglass Corp. v. City of Minneapolis, 445 F. Supp.
911, 917 n.4 (D. Minn. 1978) (asphalt manufacturer
had property interest in renewal of business license);
Anderson v. Utah County Bd. of Comm’rs, 589 P.2d
1214, 1216 (Utah 1979) (defendant could not refuse to
renew beer license without affording licensee due pro-
cess protections).

The Second Circuit barely paid lip service to this
alternative grounds of affirmance. Ignoring the Rhode
Island Supreme Court’s opinion in Tillinghast entirely,
the court of appeals held that Connecticut law does not
support the existence of a property right in the renewal
of a business license which is renewable at the discre-
tion of a local official. App. 26-27.

Accordingly, the Second Circuit reversed the judg-
ment of the district court and remanded the case with
instructions to enter judgment for the defendant. App.
30. The Second Circuit also vacated the order awarding
ACE its attorney’s fees. Id.

'y
v
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REASONS FOR GRANTING THE PETITION

I. THE SECOND CIRCUIT DECIDED AN IM-
PORTANT FEDERAL QUESTION IN A WAY
THAT CONFLICTS WITH A DECISION OF A
STATE COURT OF LAST RESORT.

This Court has long held that a municipality can-
not terminate or revoke the operating license of an on-
going business without affording the business due
process. E.g., Barry v. Barchi, 443 U.S. 55, 64, 99 S. Ct.
2642, 61 L. Ed. 2d 365 (1979); Bell v. Burson, 402 U.S.
535, 91 S. Ct. 1586, 29 L. Ed. 2d 90 (1971). But the
Court has never squarely addressed whether an estab-
lished business has a property interest in the renewal
of an operating license of an ongoing business, partic-
ularly when the failure or refusal to renew the license
virtually guarantees the destruction of the business.
This is an important constitutional question that
should not be left unsettled.

As previously noted, the Rhode Island Supreme
Court addressed this issue in Tillinghast, et al. v. Town
of Glocester, 456 A.2d 781 (R.I. 1983), holding that an
ongoing business had a property interest in the re-
newal of its license. The Tillinghast decision arose
from a town council’s refusal to renew a license to op-
erate a campground. In opposing the owners’ due pro-
cess claim, the town attempted to draw a legal
distinction between revocation of a license and a re-
fusal to renew a license. The Rhode Island Supreme
Court said, “such an argument misses the mark be-
cause the distinctions now being pressed by the town,
when considered in light of the guarantees of due
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process, amount to a distinction without a difference.”
Id. at 784.

Citing authorities from several jurisdictions,? the
Rhode Island Supreme Court held that “[r]efusing to
renew a license has similar effects on a going business
as the revocation of a license. When one makes an in-
vestment in a business ... one expects to be able to
continue to operate it.” Id. Accordingly, the court held
that the campground owners were entitled to notice
and an opportunity to be heard regarding the town
council’s reasons for refusing to renew the owners’ li-
cense.

The Second Circuit’s decision conflicts with the
Rhode Island Supreme Court’s decision in Tillinghast.

The Respondent will no doubt argue that the Sec-
ond Circuit’s decision is consistent with how many
other federal courts of appeals have resolved similar
questions. Like the Second Circuit here, those courts
have held that if a state licensing statute gives a local
official broad discretion whether to renew a license, the
business owner has only a mere hope or expectancy
that its license will be renewed. Such a hope or expec-
tancy does not rise to the level of a protected property
interest under the Due Process Clause.

2 See Anderson v. Utah County Board of County Commission-
ers, 589 P.2d 1214, 1216 (Utah 1979); Trumbull Division, Owens-
Corning Fiberglass Corp. v. City of Minneapolis, 445 F. Supp. 911
(D. Minn. 1978).
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The flaw in these courts’ reasoning is that by fo-
cusing on the discretionary nature of the license re-
newal, they turn a blind eye to the property interest
that is truly at stake—the license holder’s ongoing
business. When a government official makes a licens-
ing decision that is likely to cause the destruction of an
established business, i.e., a property interest, the Due
Process Clause of the Fourteenth Amendment entitles
the business owner to notice and an opportunity to be
heard on whether its license should be renewed.

In sum, the Second Circuit’s decision in the pre-
sent case conflicts with the Rhode Island Supreme
Court’s decision in Tillinghast. This Court should
grant certiorari to resolve this conflict on an important
issue of constitutional law.

II. THE FEDERAL COURTS ARE DIVIDED
ABOUT WHICH PARTY HAS THE BUR-
DEN OF PROVING CAUSATION IN A PRO-
CEDURAL DUE PROCESS CASE.

When a court determines that a state or local gov-
ernment has deprived a party of procedural due pro-
cess, the government often responds by arguing that
the party claiming the due process violation bears the
burden of proving that the challenging governmental
action would not have occurred if the party had re-
ceived due process first. This argument, however, mis-
states who bears the burden of proving causation.

With the exception of the Second Circuit, every cir-
cuit court that has addressed this issue has held that
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the burden is on the government to prove that it would
have taken the same action (with respect to a property
interest) even if it had provided the necessary due pro-
cess. See McClure v. Independent School District No.
16, 228 F.3d 1205, 1213 (10th Cir. 2000) (holding that
once a § 1983 plaintiff establishes a procedural due
process violation, the burden shifts to the government
to show that the substantive outcome was unaffected
by the deprivation of process); Brewer v. Chauvin, 938
F.2d 860, 864 (8th Cir. 1991) (same); Alexander v. Polk,
750 F.2d 250, 263-64 (3d Cir. 1984) (same); Kendall v.
Board of Education of Memphis City Schools, 627 F.2d
1,6 n.6 (6th Cir. 1980) (same); Piphus v. Carey, 545 F.2d
30, 32 (7th Cir. 1976) (same), reversed on other grounds,
435 U.S. 247, 98 S. Ct. 1042, 55 L. Ed. 2d 252 (1978);
James R. Burnham, Preserving Procedure: Requiring
the Government to Disprove Causation in Procedural
Due Process Claims, 76 U. CHI. L. REv. 441 (2009). In
burden-shifting circuits, “once the plaintiff proves that
he has been deprived of due process, the burden
switches to the government to show that the depriva-
tion did not affect the substantive result.” Id. at 442.

ACE raised this issue in its briefin the Second Cir-
cuit, but the court of appeals did not address the issue
because of the way the court resolved ACE’s due pro-
cess claim. If the Court grants ACE’s petition on the
first question presented, however, the Court should
also grant ACE’s petition to resolve the conflict among
the circuit courts of appeals concerning the burden of
proof of causation in procedural due process claims.

'y
v
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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