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[ENTERED: February 20, 2018]
PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-1075

DEBORAH MEEK HICKERSON,
Plaintiff — Appellant,

V.

YAMAHA MOTOR CORPORATION, U.S.A;
YAMAHA MOTOR CO LTD.,

Defendants — Appellees.

Appeal from the United States District Court for the
District of South Carolina, at Anderson. J. Michelle
Childs, District Judge. (8:13-cv-02311-JMC)

Argued: December 6, 2017
Decided: February 20, 2018

Before MOTZ, AGEE, and FLOYD, Circuit Judges.

Affirmed by published opinion. Judge Agee wrote the
opinion, in which Judge Motz and Judge Floyd joined.
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ARGUED: David G. Owen, DAVID G. OWEN, P.A.,
Aiken, South Carolina; Austin Fletcher Watts,
DOUGLAS F. PATRICK, PA, Greenville, South
Carolina, for Appellant. Richard Alan Mueller,
THOMPSON COBURN LLP, St. Louis, Missouri, for
Appellees. ON BRIEF: Douglas F. Patrick,
COVINGTON PATRICK HAGINS STERN & LEWIS,
P.A, Greenville, South Carolina, for Appellant.
Heather F. Counts, THOMPSON COBURN LLP, St.
Louis, Missouri; Robert H. Hood, Jr., HOOD LAW
FIRM, LLC, Charleston, South Carolina, for
Appellees.

AGEE, Circuit Judge:

Deborah Meek Hickerson sustained serious
internal injuries in a personal watercraft (“PWC”)
accident and filed a complaint in the District of South
Carolina against the manufacturers of the PWC,
Yamaha Motor Corporation, U.S.A. and Yamaha
Motor Co., Ltd. (collectively “Yamaha”). In her
complaint, Hickerson alleged product liability claims
under South Carolina law for design and warning
defects. The district court excluded Hickerson’s
proffered expert testimony and entered summary
judgment in favor of Yamaha on all claims. Hickerson
then filed a motion to reconsider under Federal Rule
of Civil Procedure 59(e), which the district court also
denied. On appeal, Hickerson contends the district
court erred in requiring expert testimony on her
claims and in failing to conduct an appropriate
Daubert analysis before excluding her expert’s
testimony. See Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993). For the reasons below, we affirm
the judgment of the district court.
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L.
A.

This appeal follows a motion for summary
judgment. Accordingly, we view the facts in the light
most favorable to Hickerson, the nonmoving party
below. See Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986).

The PWC at issue, a 2011 Yamaha VXS
WaveRunner, has on-craft warnings, which are
repeated in the operator’s manual, that advise riders
to wear protective clothing to avoid internal injuries.

The following warning (reproduced below) appears on
the PWC’s front glove box:

WEAR PROTECTIVE CLOTHING.
Severe internal injuries can occur if
water is forced into body cavities as a
result of falling into water or being near
jet thrust nozzle. Normal swimwear does
not adequately protect against forceful
water entry into rectum or vagina. All
riders must wear a wet suit bottom or
clothing that provides equivalent
protection (See Owner’s Manual).

A WARNINGC
To reduce the risk of SEVERE INJURY of

WEAR A PERSONAL FLOTATION DEVICE (PFD). *__"D
Y

Al riders must wear o Coost Guard approved PFD that is (Sl
suitable for personal watercraft (PWC) use.

WEAR PROTECTIVE CLOTHING. Severe nternal || tetse |

|

injuries can occur if water is forced info body cavities as a
result of falling into water or being near jet thrust nozzle. Normal
swimwear does not adequately protect against forceful water entry

into rectum or vagina. All riders must wear a wet suit bottom or
dothing that provides equivalent protection (See Owner's Monual).
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J.A. 716. The PWC’s rear boarding platform also
bears a warning label (reproduced below) stating that
“[s]evere internal injuries can occur’” and passengers
must “[w]ear a wetsuit bottom or clothing that
provides equivalent protection.”

J.A. 716.

The PWC and accompanying owner’s manual
also contained warnings that only three people may
ride the craft at a time, the operator should be at least
sixteen years old, and a person should not ride after
consuming alcohol.

In 2012, Hickerson was a passenger riding the
PWC on Lake Hartwell, South Carolina. She fell off
the back of the PWC into the jet thrust behind it and
suffered injuries to her rectum, perineum, vagina,
anus, and colon (“orifice injuries”). She underwent
eight weeks of medical procedures and recovery.

When she was injured, Hickerson was wearing
a bikini and no wetsuit. It is undisputed that she was
the fourth passenger on the PWC, a ten-year-old was
driving, and Hickerson had consumed alcohol prior to
riding. Hickerson admitted that she did not read any
on-craft or manual warnings before riding the PWC.

B.

Hickerson, a South Carolina resident, filed her
complaint in federal court based on diversity of
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citizenship with Yamaha. See 28 U.S.C. § 1332. In her
complaint, Hickerson pleaded state law claims of
strict liability, negligence, and breach of warranties
based on the PWC(C’s allegedly inadequate warnings
and defective design.

During discovery, Hickerson proffered the
expert testimony of Dr. Anand Kasbekar, a
mechanical engineer familiar with PWCs who has
been retained as an expert in dozens of various
product liability cases. Dr. Kasbekar represented that
he intended to give several opinions: that the PWC(C’s
warnings were inadequate, that a set of alternative
warnings was better, and that design alterations like
a contoured seat and hand straps would have made
the PWC safer. The district court found Dr. Kasbekar
qualified to testify as an expert on PWC warnings and
design based on his relevant experience in
engineering, forensic analysis, and warnings
testimony.

However, in response to a motion in limine by
Yamaha, the district court excluded Dr. Kasbekar’s
proffered opinion for a set of alternative warnings as
unreliable under Daubert. Hickerson v. Yamaha
Motor Corp., U.S.A., No. 8:13-cv-02311-JMC, 2016
WL 4123865 (D.S.C. July 29, 2016). The district court
explained that because Dr. Kasbekar’s proposals were
neither tested nor based on “specific relevant research
or studies,” they bore no indicia of reliability. Id. at
*5; see Daubert, 509 U.S. at 597. In its written opinion
on the motion in limine excluding the alternative
warning opinion, the district court mentioned Dr.
Kasbekar’s separate inadequate warning opinion.
However, the court did not expressly exclude the
Inadequate warning opinion.
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Later, in awarding summary judgment to
Yamaha, the district court revisited the issue of
whether Dr. Kasbekar’s proposed inadequate
warning opinion was admissible. Hickerson v.
Yamaha Motor Corp., U.S.A., No. 8:13-cv-02311-JMC,
2016 WL 4367141 (D.S.C. Aug. 16, 2016). The court
noted that Hickerson’s claim of a warning inadequacy
“Implicate[s] the study of human factors and other
industry standards . . . generally beyond the common
knowledge of a jury.” Id. at *3. Thus, the district court
expected expert testimony to support any claim of
inadequate warnings. But Dr. Kasbekar’s inadequate
warning opinion was not supported by studies,
research, or other scientific basis of verification
necessary to establish reliability for Daubert
purposes. Indeed, because “[t]he primary evidence
[Hickerson] presented . . . to support her inadequate
warnings claims was, in fact, in the form of expert
testimony from Dr. Anand Kasbekar” and the
proposed warning system opinion was excluded as
unreliable, the district court was “hard-pressed to
discern a ‘genuine dispute as to any material fact” on
Hickerson’s warnings claims. Id. at *3—4. The district
court then excluded the proffered inadequate warning
opinion and awarded summary judgment to Yamaha
on all the warnings claims.

On the defective design claim, the court held
that South Carolina continues to follow Comment j to
§ 402A of the Restatement (Second) of Torts, which,
in the district court’s view, allows adequate product
warnings to “cure” alleged design defects. The court
next observed that because Hickerson had not
produced admissible evidence that the PWC’s
warnings were inadequate, “the product’s warnings
[were] adequate as a matter of law.” Id. at *6.
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Consequently, under Comment j, the adequate
warnings cured any alleged design defects so that the
PWC could not be deemed defectively designed.
Because strict liability, negligence, and breach of
warranties claims require “proof of a defective
condition,” the court granted judgment as a matter of
law on all of Hickerson’s claims. Id.

Hickerson filed a motion to reconsider under
Rule 59(e), claiming the district court’s rulings were
clearly erroneous because Hickerson had provided
sufficient evidence to withstand summary judgment
and a product with adequate warnings can still be
unreasonably dangerous under South Carolina law.
See Hickerson v. Yamaha Motor Corp., U.S.A., No.
8:13-cv-02311-JMC, 2016 WL 7324684 (D.S.C. Dec.
16, 2016). The district court rejected Hickerson’s
argument that Dr. Kasbekar’s inadequate warning
opinion could rest on his own “specialized skill,
training, and experiences’” without any relevant
scientific support. Id. at *7. It also rejected
Hickerson’s “mere disagreement with the court’s
interpretation of South Carolina law” on the
application of Comment j. Id. at *12. Having reviewed
its rulings, the district court denied the motion.

Hickerson timely appealed, and we have
jurisdiction pursuant to 28 U.S.C. § 1291. Federal
courts sitting in diversity apply the substantive state
law that would apply had the plaintiff filed the case
In state court. Stonehocker v. Gen. Motors Corp., 587
F.2d 151, 154 (4th Cir. 1978). The Parties agree that
South Carolina products liability law applies to the
issues in this case.
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IT.

On appeal, Hickerson challenges the district
court’s exclusion of Dr. Kasbekar’s opinions, its grant
of summary judgment, and its denial of her motion for
reconsideration.

We review the exclusion of expert testimony for
abuse of discretion. See Gen. Elec. Co. v. Joiner, 522
U.S. 136, 143 (1997). Trial judges serve a
“gatekeeping” function and have “considerable
leeway” in excluding evidence. Kumho Tire Co. v.
Carmichael, 526 U.S. 137, 152 (1999). Expert
testimony must be “based on sufficient facts or data,”
and the expert must arrive at his opinions by properly
applying “reliable principles and methods” to the
facts. See Fed. R. Evid. 702.

Because Hickerson appeals the district court’s
exclusion of Dr. Kasbekar’s testimony as unreliable,
we consider the following Daubert factors pertaining
to the reliability of evidence:

(1) whether a theory or technique can be
or has been tested; (2) whether it has
been subjected to peer review and
publication; (3) whether a technique has
a high known or potential rate of error
and whether there are standards
controlling 1its operation; and (4)
whether the theory or technique enjoys
general acceptance within a relevant
scientific community.

Cooper v. Smith & Nephew, Inc., 259 F.3d 194, 199
(4th Cir. 2001) (citing Daubert, 509 U.S. at 592-94).
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The Rule 702 inquiry is “a flexible one,” and the
Daubert factors are “helpful, not definitive.” Kumho,
526 U.S. at 150-51; see Daubert, 509 U.S. at 493.
When applying these standards, courts “should be
conscious of two guiding, and sometimes competing,
principles[:] Rule 702 was intended to liberalize the
introduction of relevant expert evidence [and] expert
witnesses have the potential to be both powerful and
quite misleading.” Westberry v. Gislaved Gummi AB,
178 F.3d 257, 261 (4th Cir. 1999).

We review the district court’s entry of
summary judgment de novo. Higgins v. E.I. DuPont
de Nemours & Co., 863 F.2d 1162, 1167 (4th Cir.
1988). Summary judgment is appropriate when no
genuine issues of material fact exist and the moving
party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). We review the denial of a motion to
reconsider for abuse of discretion. Ingle ex rel. Estate
of Ingle v. Yelton, 439 F.3d 191, 197 (4th Cir. 2006).

III.

We turn first to Hickerson’s warnings claims
for which she sought to introduce expert opinion
testimony as to the inadequacy of the PWC’s existing
warnings and that alternative warnings should have
been used. Hickerson offered Dr. Kasbekar as her
expert, and he proffered to opine that the existing
warnings were inadequate in location, content, and
form. These deficiencies, according to Dr. Kasbekar,
inhibited passengers’ ability to see the warnings and
appreciate the danger of riding a PWC without a
wetsuit. He also intended to offer a proposed set of
alternative PWC warnings that he claimed would
have better informed passengers of the PWC’s
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danger. The district court excluded the alternative
warning opinion as unreliable and later similarly
excluded his inadequate warning opinion, which was
“ostensibly ... ground[ed]” on the alternative
warning opinion. 2016 WL 4367141, at *3.

A.

Hickerson contends the district court abused
1ts discretion by failing to conduct a proper Daubert
analysis before excluding Dr. Kasbekar’s inadequate
warning opinion. She argues the court mistakenly
held that the proposed inadequate warning opinion
was based only on the excluded alternative warning
opinion when, in fact, Dr. Kasbekar had formulated
his inadequate warning opinion by drawing on his
experience, training, testing, and knowledge of PWC
industry standards. Yamaha responds that the
district court appropriately excluded the inadequate
warning opinion because it was unsupported with any
scientific indicia of reliability. To that point, Yamaha
noted that Dr. Kasbekar’s claim for the inadequacy of
the glove box and rear craft warnings hinged chiefly
on their location; however, his only support for that
proposition was his already excluded alternative
warning opinion. The district court did not abuse its
discretion when it excluded Dr. Kasbekar’s
inadequate warning opinion.

Dr. Kasbekar had concluded in his expert
report that the existing warnings on the PWC were
inadequate because passengers could more easily see
a warning located directly on the seat instead of
warnings appearing on the glove box and at the rear
of the craft. He also concluded that the warnings were
“congested” and confused important information that
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passengers should read before riding the PWC. J.A.
161. Yet, aside from his alternative warning
opinion—the exclusion of which Hickerson does not
challenge on appeal—Dr. Kasbekar supported his
inadequate warning opinion with no research, data,
or scientific theories. The district court observed,

outside of the warnings expert
testimony, there is little to no evidence
in the record on which this court can rely
to conclude that there is a genuine
factual dispute as to whether the
product was ‘unreasonably dangerous’
based on Defendants’ failure to provide
an adequate warning concerning the
product’s use.

2016 WL 4367141, at *4. Dr. Kasbekar had not tested
his inadequate warning opinion and admitted he
provided no research to support the notion that
passengers read a seat warning more often than glove
box or rear craft warnings, especially if “read
means ... read and comprehend it.” J.A. 163-64.
Even his opinion that the wetsuit depicted in the on-
craft warnings should be black rather than white was
based solely on his personal recollection that he had
never seen a white wet suit. He could not reliably
opine that the PWC warnings with white wetsuit
images are inadequate because he failed to provide
relevant testing or research and his alternative
warning opinion featuring a black wetsuit—which
could support the inadequacy of the existing
warnings—had been excluded. Dr. Kasbekar’s own
testimony established that his opinions lacked the
markers of reliability Rule 702 and Daubert require
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to prevent an expert from misleading a jury with
unproven conjecture.

Furthermore, the district court concluded
Hickerson presented “little to no evidence beyond Dr.
Kasbekar’s excluded testimony” to support her claim
that the PWC’s warnings were defective. 2016 WL
7324684, at *4. She was unable to refute Yamaha’s
evidence that the Boating Safety Advisory Council
and Coast Guard had approved the PWC’s warnings
and uniform labels. As 1illustrated above, the
warnings on the PWC plainly warn of the danger of
the orifice injuries Hickerson sustained. The district
court noted that, in the absence of any evidence to the
contrary, “it would be difficult . . . to accept that a jury
could find that the warnings’ direct and specific
verbiage and its multiple locations on both the front
and rear parts of the PWC rendered them
inadequate.” 2016 WL 4367141, at *4. The district
court properly concluded that the PWC’s warnings
were adequate as a matter of law.

B.

Hickerson also contends the district court erred
In requiring expert testimony at all to support her
warnings claims. Because South Carolina only
requires expert testimony when issues are beyond a
jury’s general knowledge and most jurors will have
had exposure to various warnings, Hickerson posits
the jury here did not need expert testimony to
determine whether the PWC’s warnings were
adequate. Yamaha responds that the district court
did not err because the issue of the adequacy of the
warnings could only be submitted to the jury once
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admissible evidence had been presented that they
were inadequate.

While the district court noted expert testimony
was “in this particular case . . . important” and was
“perhaps the most appropriate form of evidence to
support” the inadequacy of the PW(C’s warnings, the
district court did not end its analysis there. 2016 WL
7324684, at *9. After it excluded Dr. Kasbekar’s
proffered opinions as unreliable, the court also looked
for other warnings evidence in the record but was
“hard-pressed to discern a genuine factual dispute on
the issue precisely because [his] opinion testimony
was the primary evidence Plaintiff presented on the
1ssue and because there is little to no evidence in the
record on the issue beyond his testimony.” Id.
(internal citations omitted). The district court did not
exclude Hickerson’s warnings claims merely because
they lacked expert testimony; rather, it required her
to support those claims with any admissible evidence.
In this regard, Hickerson simply failed.

C.

Hickerson relied to her detriment on Dr.
Kasbekar’s expert testimony as the exclusive support
for her warnings claims. Because “the question of the
adequacy of the warning” does not reach the jury
unless “evidence has been presented that the warning
was inadequate,” and Hickerson failed to present
such evidence, her warnings claims could not
withstand summary judgment. Allen v. Long Mfg.
NC, Inc., 505 S.E.2d 354, 357 (S.C. Ct. App. 1998).
The district court did not err in awarding summary
judgment to Yamaha on the defective warnings
claims.
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IV.

We turn next to Hickerson’s defective design
claims. The Parties’ core disagreement concerns
whether claims of defective design are defeated when
product warnings are deemed legally adequate, as
occurred in this case. Our judicial function in a
diversity case such as this is cabined by a bedrock
principle of federalism: “In adjudicating non-federal
questions, a federal court must apply the law of the
state.” United States v. Little, 52 F.3d 495, 498 (4th
Cir. 1995). Thus, we will apply South Carolina law to
resolve this inquiry.

South Carolina’s Defective Products Act (“the
Act”) imposes strict liability on manufacturers of
defectively designed products. S.C. Code § 15-73-10,
et seq. This Act codified § 402A of the Restatement
(Second) of Torts, whose comments the South
Carolina General Assembly also adopted as the
expression of its legislative intent for the Act. S.C.
Code § 15-73-30 (“Comments to § 402A of the
Restatement of Torts, Second, are incorporated
herein by reference thereto as the legislative intent of
this chapter.”); Aldana v. RJ Reynolds Tobacco Co.,
No. 2:06-3366-CWH, 2008 WL 1883404, at *1 (D.S.C.
Apr. 25, 2008). The disputed provision, Comment j to
§ 402A, states in pertinent part: “Where warning is
given, the seller may reasonably assume that it will
be read and heeded; and a product bearing such a
warning, which is safe for use if it is followed, is not
in defective condition, nor 1is it unreasonably
dangerous.” Restatement (Second) of Torts § 402A
cmt. j (Am. Law Inst. 1965).
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Advancing a number of policy arguments,
Hickerson contends Comment j allows her to bring
defective design claims even if her defective warnings
claims fail. Specifically, she argues that design
claims are independent of any warning claim. As a
consequence, Hickerson represents that allowing
good warnings to trump bad design would
“subordinat[e] design safety to warnings.” Appellant’s
Br. 14. Her counsel also speculates that William
Prosser, the drafter of the Restatement (Second) of
Torts, simply erred in drafting Comment j and did not
intend for it to say what it says. In response, Yamaha
notes that Comment j’s plain text, and the South
Carolina court decisions applying it, allow a product
manufacturer to rely on a legally adequate warning to
avoid liability for an alleged defective design.

Hickerson calls Comment j “ambiguous” in
passing but offers no textual support for her position.
Appellant’s Br. 6. Even a cursory examination of
Comment j refutes her label. On its face, Comment j
provides that an adequate warning makes a product
“safe for use if [the warning] is followed.” § 402A cmt.
j. A product seller who puts such a warning on his
product is entitled to “reasonably assume that [the
warning| will be read and heeded.” Id. The warning
also makes the product “not in defective condition,
nor . . . unreasonably dangerous.” Id. The application
of Comment j to design defect claims thus relies
entirely upon the adequacy of a product warning.

Consistent with Comment j’s text, the South
Carolina Court of Appeals has repeatedly applied its
plain language to confirm that an adequate warning
operates to “cure” a product’s alleged design defects.
E.g., Curcio v. Caterpillar, Inc., 543 S.E.2d 264, 269
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(S.C. Ct. App. 2001) (“[A] product is not unreasonably
dangerous if accompanied by adequate warnings that,
if followed, make the product safe for use.”), rev’d on
other grounds, 585 S.E.2d 272 (S.C. 2003); Allen, 505
S.E.2d at 359 (stating a manufacturer need not
“refine a product which is made safe for use by an
adequate warning so that the product does not need a
warning to be safe”); Anderson v. Green Bull, Inc., 471
S.E.2d 708, 710 (S.C. Ct. App. 1996) (“A product
bearing a warning that the product is safe for use if
the user follows the warning is neither defective nor
unreasonably dangerous; therefore, the seller is not
liable for any injuries caused by the use of the product
if the user ignores the warning.”); Claytor v. Gen.
Motors Corp., 286 S.E.2d 129, 132 (S.C. Ct. App. 1982)
(“If [inherently dangerous products] are properly
prepared, manufactured, packaged and accompanied
with adequate warnings and instructions, they
cannot be said to be defective.”).

This Court has likewise understood Comment j
to shield a manufacturer from liability for product
defects if the product contains an adequate warning.
See Phelan v. Synthes (U.S.A.), 35 F. App’x 102, 109—
10 (4th Cir. 2002) (per curiam) (citing Allen and
Anderson for the principle that a product with an
adequate warning is not defective or unreasonably
dangerous). The South Carolina district courts have
ruled similarly. Priester v. Futuramic Tool & Eng’g
Co., No. 2:14-cv-01108-DCN, 2017 WL 1135134, at *6
(D.S.C. Mar. 27, 2017); Alford v. Lowe’s Home Citrs.,
Inc., No. 8:13-1787-BHH, 2014 WL 5305825, at *2
(D.S.C. Oct. 15, 2014) (recognizing the principle as
articulated in Anderson and Claytor); Aldana, 2008
WL 1883404, at *1 (rejecting the plaintiff’s theory
“that an adequate warning does not preclude liability
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for a defective design claim”). But see Marshall v.
Lowe’s Home Ctrs., LLC, No. 4:14-cv-04585-RBH,
2016 WL 4208090, at *20 & n.29 (D.S.C. Aug. 10,
2016) (“Comment j and the South Carolina cases
Interpreting it simply recognize an adequate warning
may preclude liability for a defective design claim.”).

Although the Supreme Court of South Carolina
has not applied Comment j to the precise issue before
us, the South Carolina Court of Appeals has
consistently applied Comment j in similar South
Carolina products liability cases. When the highest
court of a state has not indicated how it would decide
an issue, we follow the law of intermediate state
courts, like the South Carolina Court of Appeals,
absent “persuasive data” that the highest court would
rule differently. Little, 52 F.3d at 498.

Under South Carolina law, a product
manufacturer is entitled to assume that its warnings
will be read and heeded. § 402A cmt. j. Hickerson
admitted she did not read the PWC’s warnings, and
even if she had, she produced no admissible evidence
that they were legally inadequate. See Allen, 505
S.E.2d at 357 (allowing issue of warning adequacy to
go to the jury only if accompanied by admissible
evidence of inadequacy). Thus, the PW(C’s warnings
were adequate as a matter of law. Consequently, even
if we assume, without deciding, that the PWC was
defectively designed, Comment j allows Yamaha to
avoid liability for any design defects because the
PWC’s warnings were legally adequate such that, “if
[they were] followed, [the PWC was] not in defective
condition, nor [was] it unreasonably dangerous” when
Hickerson was injured. See § 402A cmt. j.
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Nevertheless, Hickerson urges us to rewrite
the text of Comment j despite its lack of facial
ambiguity. She would have us ignore the uniform
decisions of the South Carolina Court of Appeals
based on her counsel’s academic theories and policy
arguments. She has presented no “persuasive data”
that the Supreme Court of South Carolina would
apply Comment j differently, yet she essentially asks
us to do what that court has not done—overrule the
South Carolina Court of Appeals on a question of
South Carolina law. This we cannot do. Federal courts
“should not create or expand [a] [s]tate’s public
policy.” St. Paul Fire & Marine Ins. Co. v. Jacobson,
48 F.3d 778, 783 (4th Cir. 1995). Comment j means
what it says and functions to cure the PWC’s alleged
design defects. Accordingly, the district court did not
err in granting summary judgment on Hickerson’s
design defect claims.”

V.

Hickerson based her claims of strict liability,
negligence, and breach of warranties on theories of
warning and design defects. Because the record is
devoid of admissible evidence on either theory of
defect, the district court properly entered summary
judgment for Yamaha on all claims, and its judgment
1s

AFFIRMED.

* Though the district court’s ruling on Yamaha’s motion
in limine underpinned the court’s summary judgment ruling,
Hickerson does not appeal the disposition of the motion in
limine. And because the district court correctly disposed of the
motion for summary judgment, it similarly did not abuse its
discretion in denying Hickerson’s motion for reconsideration.
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[ENTERED: February 20, 2018]

UNITED STATES COURT OF APPEALS FOR THE
FOURTH CIRCUIT

No. 17-1075
(8:18-cv-02311-JMC)

DEBORAH MEEK HICKERSON
Plaintiff - Appellant

V.

YAMAHA MOTOR  CORPORATION U.S.A;
YAMAHA MOTOR CO LTD.

Defendants - Appellees

JUDGMENT

In accordance with the decision of this court,
the judgment of the district court is affirmed.

This judgment shall take effect upon issuance
of this court's mandate in accordance with Fed. R.
App. P. 41.

[s/ PATRICIA S. CONNOR, CLERK
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[ENTERED: December 16, 2016]

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Deborah Meek Hickerson,
Civil Action No.
Plaintiff, 8:13-cv-02311-JMC

v. ORDER AND OPINION
Yamaha Motor

Corporation, U.S.A., and
Yamaha Motor Co., Ltd.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

This matter is before the court on Plaintiff
Deborah Meek Hickerson’s (“Plaintiff’) Fed. R. Civ. P.
59(e) motion to alter or amend the court’s previous
order granting summary judgment to Defendants
Yamaha Motor Corporation, U.S.A., and Yamaha
Motor Co., Ltd. (“Defendants”). (ECF No. 110.) The
motion has been fully briefed (see id.; ECF Nos. 112,
114, 120), and, for the reasons below, the court
DENIES the motion.

I. RELEVANT FACTUAL AND
PROCEDURAL BACKGROUND

A. Underlying facts

This is a products liability case involving
Yamaha VXS WaveRunner personal watercrafts
(“PWCs”), which are designed and manufactured by
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Defendants. On or about June 30, 2012, Plaintiff
attended a gathering with friends at Lake Hartwell in
South Carolina, where individuals were riding the
PWCs as part of the activities. Later that day,
Plaintiff decided to ride one of the PWCs, which
contained an orange, black, and white warning label
located below the handlebars in front of the PWC’s
operator. The warning stated, in part:

WEAR PROTECTIVE CLOTHING:
SEVERE INTERNAL INJURIES CAN
OCCUR IF WATER IS FORCED INTO
BODY CAVITIES AS A RESULT OF
FALLING INTO WATER OR BEING
NEAR JET THRUST NOZZLE.
NORMAL SWIMWEAR DOES NOT
ADEQUATELY PROTECT AGAINST
FORCEFUL WATER ENTRY INTO
RECTUM OR VAGINA. ALL RIDERS
MUST WEAR A WET SUIT BOTTOM
OR CLOTHING THAT PROVIDES
EQUIVALENT PROTECTION (SEE
OWNER'S MANUAL).

(ECF No. 70-5 at 3.) Beside that specific warning was
an image of a person with clothing labeled as a “wet
suit bottom.” (Id.)

Toward the rear of the PWC was a second
warning, which stated:

WARNING: SEVERE INTERNAL
INJURIES CAN OCCUR IF WATER IS
FORCED INTO BODY CAVITIES AS
A RESULT OF BEING NEAR JET
THRUST NOZZLE. WEAR A
WETSUIT BOTTOM OR CLOTHING
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THAT PROVIDES EQUIVALENT
PROTECTION. DO NOT BOARD
PWC IF OPERATOR IS APPLYING
THROTTLE.

(Id.)

Plaintiff, wearing a bikini, proceeded to ride
the PWC as the rearmost passenger along with three
other individuals without having read any of these
warnings. (See generally ECF No. 70-2 at 4.) After
Plaintiff was seated on the PWC, the driver
accelerated, causing Plaintiff to fall off the back of the
PWC and into the jet stream. The jet stream, which
was propelling the PWC, caused serious injuries to
Plaintiff’s anus, rectum, perineum, and vagina. (See
ECF No. 19.)

Alleging that the PWC included inadequate
warnings and was defectively designed, Plaintiff filed
suit against Defendants alleging claims of strict
liability and negligence as well as a claim for breach
of warranty. (See generally id.)

B. Order granting in part motion in limine to
exclude expert testimony

After discovery, Defendants filed a motion in
limine to exclude the testimony of Plaintiff’s expert
witness, Dr. Anand Kasbekar (ECF No. 71), which, on
July 29, 2016, the court granted in part and denied in
part (ECF No. 104). Because disposition of a good
portion of the instant motion depends upon a correct
understanding of the court’s prior order deciding the
motion in limine, a summary of that order is set forth
here. Regarding warning labels, the court understood
Plaintiff to anticipate that Dr. Kasbekar would
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present two lines of testimony. First, Dr. Kasbekar
would testify that the warnings on the PWC at issue
in this case were inadequate because they should “be
shorter, moved to the rear part of the jet ski seat, and
should include a graphic with the rider wearing wet
suit bottoms of a different color.” (ECF No. 104 at 5
(citing ECF No. 71-7 at 55).) Dr. Kasbekar, the court
noted, had summarized his opinion in his report as
follows:

“To the extent the Defendants rely upon
the use of warnings/education to inform
users and in particular passengers of the
danger of . . . foreseeable injuries and
explain or instruct users on how to
reduce or minimize such injury by
clothing, operation, and passenger
action, the warnings and instructions
used by the defendants are inadequate
and insufficient given the potential for
extremely serious injuries.”

(Id. (quoting ECF No. 71-12 at 2).) Second, in addition
to “opini[ng] on the inadequacy of the [PWC]’s
warning,” Dr. Kasbekar would also testify regarding
“his proposal for an alternative warning system in
this case.” (Id. at 8.)

Defendants argued that Dr. Kasbekar’s
testimony regarding such opinions should be excluded
for two reasons—because Dr. Kasbekar is not
qualified to offer warnings opinions and because his
warnings opinions were unreliable under Daubert.!
(Id. at 4 (citing ECF No. 71-1 at 7-10, 15-24).) The
court disagreed with Defendants’ first argument,

L Daubert v. Merrell Dow. Pharms., Inc., 509 U.S. 579 (1993).
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concluding that the evidence Defendants pointed to
was “not enough to exclude Dr. Kasbekar’s warnings
opinion testimony on the grounds that he is not
qualified” and that, “[ilnsofar as Dr. Kasbekar[’s]
expert testimony would consist of the conclusions he
makes in his report, the court finds that he is
qualified to issue those opinions in the form of expert
testimony.” (Id. at 6-7.)

Proceeding to the other requirements for the
admission of expert testimony, the court agreed with
Defendants’ second argument—that Dr. Keskebar’s
warnings opinion testimony should be excluded as
unreliable. (Id. at 7-10.) Defendants rightly observed
that Dr. Kasbekar did not test his proposed warning
system and that he cited no studies to support his
opinions, and they argued for application of a
brightline rule excluding opinion testimony in such
circumstances. (See ECF No. 71-1 at 23-24.) The court
rejected a brightline approach, concluding, instead,
that the absence of testing is one important factor,
among others, in determining the reliability of expert
testimony on a proposed warning system. (ECF No.
104 at 8-9 (citing Thomas v. Bombardier Recreational
Prods., Inc., 2010 WL 4188308, at *6 (M.D. Fla. 2010);
Jaurequi v. John Deere Co., 971 F. Supp. 416, 428-29
(E.D. Mo. 1997)).) Nonetheless, taking this factor into
account, the court determined that Dr. Kasbekar’s
opinion testimony was not reliable under Daubert.
Although the court noted that “[t]o inform both his
opinion on the inadequacy of the [PWC]’s warning and
his proposal for an alternative warning system,”
Kasbekar relied on work by Dr. Mike Maddox and Dr.
Edward Karnes (id. at 8), this was not enough. In
reaching its conclusion, the court explained that
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not only has Dr. Kasbekar not tested his
proposed alternative warning system,
but also he provides no specific relevant
research or studies—in neither his
deposition testimony nor his report—on
which he relies to inform his proposed
warnings system or his opinion that the
warnings are inadequate and
isufficient. For example, he specifically
acknowledges, himself, that he cites no
authoritative piece of research that
would indicate that warnings on the seat
would be read more than warnings on
the craft itself. Moreover, Dr. Kasbekar
stated in his deposition testimony that
1) he does not feel qualified to author a
warning from start to finish that would
be ready to be placed on a product; 2) he
has never authored any articles on
warnings; and 3) he knows of no other
PWC manufacturer that has a warning
on the seat like he proposes.

Plaintiff’s response that Dr.
Kasbekar relies on years of experience,
classes and education, and knowledge to
develop his proposed warning system
opinion, does not overcome what this
court deems as deficiencies under
Daubert’s standard for reliability for him
to be able to opine to a jury the opinion
he proffers in his report . . . .

(Id. at 9-10 (internal citations and quotation marks
omitted).)
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Although, in much of this analysis, the court
applied its reasoning to both lines of Dr. Kasbekar’s
anticipated testimony—i.e., his opinion that the
PWC(C’s warnings were inadequate and his opinion
regarding his proposed warning system—the order
did not specifically exclude testimony from Dr.
Kasbekar that the PWC’s warnings were inadequate.
Instead, the court “conclude[d] that Dr. Kasbekar’s
proposed warning system opinion is not ‘based upon
sufficient facts or data’ and i1s not ‘the product of
reliable principles and methods.” (Id. at 10 (quoting
Fed. R. Evid. 702).) Thus, although it is clear that the
court’s order excluded Dr. Kasbekar’s opinion
testimony as to his proposed warning system, it is not
clear that it excluded his opinion testimony as to the
inadequacy of the PWC’s warning. (See id. at 10
(granting motion “with respect to Dr. Kasbekar’s
proposed warnings system opinion”); id. at 17
(“Specifically, Dr. Kasbekar’s testimony as to the
proposed warnings opinion will be excluded.”).)2

C. Order granting motion for summary
judgment

On the same day they filed their motion in
limine, Defendants also filed a motion for summary
judgment (ECF No. 70.), which the court later granted
by an August 16, 2016 order (ECF No. 106). The

2 The motion in limine also sought to exclude Dr. Kasbekar’s
“testimony regarding his examination and testing of [a
reasonable alternative] design [for the PWC’s seat] as well as his
proposal of that design as one that would have prevented
Plaintiff’s injuries.” (ECF No. 104 at 2 (citing ECF No. 83 at 6-7,
10-12.) The court denied the motion to the extent it sought to
exclude Dr. Kasbekar’s testimony regarding his defective design
opinions. (See id. at 10-17.)
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court’s order granting Defendants’ summary
judgment motion is the subject of Plaintiff’'s instant
Rule 59(e) motion to alter or amend.

1. Inadequate warnings claims

The court began its analysis by addressing
Plaintiff’s negligence and strict liability claims based
on the PWC(C’s allegedly inadequate warnings and
concluded that Plaintiff had failed to adduce
sufficient evidence to support such claims. (Id. at 4-
10.) The court reached this conclusion for two reasons.

First, the court concluded that Plaintiff had
failed to adduce sufficient evidence that the warnings
were inadequate. (Id. at 5-9.) Under South Carolina
law, “[g]enerally, the question of the adequacy of the
warning is one of fact for the jury as long as evidence
has been presented that the warning was
inadequate.” Brewer v. Myrtle Beach Farms Co., Inc.,
No. 2005-UP-508, 2005 WL 7084354, at *3 (S.C. Ct.
App. Aug. 30, 2005). The court noted that, “[b]ecause
the adequacy of warnings in products liability cases
tend to implicate the study of human factors and
other industry standards, . . . expert testimony is
perhaps the most appropriate form of evidence to
support Plaintiff's claims since those areas are
generally beyond the common knowledge of a jury.”
(ECF No. 106 at 6 (citing Fed. R. Evid. 702(a); Watson
v. Ford Motor Co., 699 S.E.2d 169, 175 (S.C. 2010);
Babb v. Lee Cnty. Landfill SC, LLC, 747 S.E.2d 468,
481 (S.C. 2013)).) The court also noted that Plaintiff’s
primary evidence in support of inadequacy had been
Dr. Kasbekar’s expert opinion testimony regarding
the PWC’s warnings, as he had summarized in his
report. (Id. at 6.) Recognizing that its previous order
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excluded Dr. Kasbekar’s testimony as to his proposed
warning system, the court determined that this would
also result in exclusion of his testimony as to the
adequacy of the PW(C’s warnings:

While this court determined that Dr.
Kasbekar was qualified as an expert
to issue [Jhis opinion, it concluded that
his proposed warnings system—which
he developed ostensibly to ground his
expert opinion that the product’s
warnings were 1nadequate and
insufficient—should be excluded due to

1ts unreliability under the standards of
Fed. R. Evid. 702.

Again, it was Dr. Kasbekar’s
expert opinion that Plaintiff offered as
evidence to support her inadequate
warnings allegations. Because this court
deemed Dr. Kasbekar’s warnings
opinion unreliable and therefore
excluded 1t as evidence, this court is now
hard-pressed to discern a “genuine
dispute as to any material fact” for
Plaintiff to show in order to withstand
Defendants’” Motion for Summary
Judgment with respect to her warnings
claims.

(Id. at 6-7 (internal citations and quotation marks
omitted).) The court noted that there was little to no
evidence beyond Dr. Kasbekar’s excluded testimony
that could serve to create a genuine factual dispute on
the issue. (Id. at 7.)
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Reviewing the evidence submitted by
Defendants, the court explained that “the plain
language of the multiple warnings both near the front
and rear part of the PWC reasonably advise anyone
who rides the PWC, including a passenger, of the very
types of dangers Plaintiff endured and moreover
provides specific recommendations to prevent such
injuries.” (Id. at 7-8 (internal citation omitted).)
Relying on Alford v. Lowe’s Home Centers, Inc., No.
8:13-1787-BHH, 2014 WL 5305825, at *1 (D.S.C. Oct.
15, 2014), the court concluded that, in the absence of
expert testimony, and with little to no other evidence
that the warnings were inadequate, South Carolina
law compelled its determination that the warnings
were adequate as a matter of law. (Id. at 8-9; see id.
at 13.)

Second, the court concluded that Plaintiff had
failed to adduce sufficient evidence that the warnings’
purported inadequacy caused her injury. (Id. at 9-10.)
The court noted Plaintiff’'s deposition testimony that
she did not read the warning labels prior to her injury.
(Id. at 9.) Unless Plaintiff produced sufficient
evidence that her failure to read the warnings was
caused by their being inadequate—as, for example, by
their being placed in unobservable locations on the
PWC— her admission precluded a genuine issue of
fact as to the cause of her injury. (See id. at 9-10.) The
court explained that without Dr. Kasbekar’s
testimony, there was very little evidence that the
warnings’ placement rendered them inadequate. (Id.
at 9.) The court also noted that Plaintiff had testified
that she is not sure whether she would have changed
her behavior had she read the warnings. (Id. at 10.)
In the end, the court determined that “[t]here is no
evidence on which this court can rely to support
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Plaintiff’s conclusion that ‘passengers do not see, and
cannot read the warning from the respective seat
positions.” (Id. (quoting ECF No. 92 at 5).)

Because Plaintiff had failed to adduce
sufficient evidence that the warnings were
inadequate and that their inadequacy caused her
injury, the court granted Defendants’ motion for
summary judgment on Plaintiffs negligence and
strict liability claims to the extent they were premised
on inadequate warnings. (Id.)

2. Design defect claims

The court next turned to Plaintiff’s claims of
negligence, strict liability, and breach of warranty
that were premised on allegations that the PWC was
defectively designed. (Id. at 11.) Relying on South
Carolina law, the court concluded it was “compelled to
grant Defendants’ Motion for Summary Judgment
with respect to Plaintiff’s design defect claims given
the determination that the product’s warnings are
adequate as a matter of law.” (Id. at 13.) The court
explained:

South Carolina law is clear that if a
warning is given which, if followed,
makes the product safe for use, the
product cannot be deemed defective
or unreasonably dangerous. More
specifically, South Carolina continues to
follow comment j to Section 402A of the
Restatement (Second) of Torts (1965) for
the conclusion that a product is not
unreasonably dangerous if accompanied
by adequate warnings that, if followed,
make the product safe for use.
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(Id. at 11-12. (internal citations, quotation marks,
brackets and footnotes omitted) citing Claytor v.
General Motors Corp., 277 S.C. 259, 286 S.E.2d 129,
132 (1982); Curcio v. Caterpillar, Inc., 543 S.E.2d 264,
268-69 (S.C. Ct. App. 2001); Allen v. Long Mfg. NC,
Inc., 505 S.E.2d 354, 357 (S.C. Ct. App. 1998)).)
Because it had determined that the PW(C’s warnings
were adequate as a matter of law, the court ruled that
Plaintiff could not prove that the PWC was
unreasonably dangerous under South Carolina law.
(Id. at 12-14. (citing Phelan v. Synthes, 35 F. App’x
102, 109 (4th Cir. 2002) (per curiam); Aldana v. RJ
Reynolds Tobacco Co., No. 2:06-366-CWH, 2007 WL
3020497, at *4-5 (D.S.C. Oct. 12, 2007); Campbell v.
Gala Indus., Inc., No. Civ.A.6:04-2036- RBH, 2006
WL 1073796, at *3 (D.S.C. Apr. 20, 2006); Curcio, 543
S.E.2d at 267-69).) For this reason, the court
determined that Plaintiff was precluded from
maintaining her negligence, strict liability, and
breach-of-warranty claims. (See id. at 14 (citing Allen,
505 S.E.2d at 356; Doty v. Parkway Homes Co., 368
S.E.2d 670, 671 (1988)).)

The court also specifically rejected Plaintiff’s
argument, based on language in Allen, that the court
could conclude that the PWC’s adequate warning
renders it safe only if Defendants first concede that
the product is unreasonably dangerous absent such a
warning, which, Plaintiff argued, Defendants had not
done. (See id. at 14-15.) The court determined that
Plaintiff incorrectly ascribed to Allen the brightline
rule she advanced and that Allen, when accurately
interpreted, along with Curcio and comment j of
Section 402A of the Restatement (Second) of Torts,
severely undercut her interpretation and supported
the court’s interpretation. (See id.) Accordingly, the
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court granted Defendant’s motion for summary
judgment on Plaintiff’s negligence, strict liability, and
breach-of-warranty claims to the extent they were
premised on defective design. (Id. at 15.)

On September 9, 2016, Plaintiff filed the
instant Rule 59(e) motion to alter or amend the court’s

order granting summary judgment to Defendants.
(ECF No. 110.)

II. LEGAL STANDARDS
A. Rule 59(e) motion to alter or amend standard

Rule 59 allows a party to seek an alteration or
amendment of a previous order of the court. Fed. R.
Civ. P. 59. A motion pursuant to Rule 59(e) may only
be granted in three situations: “(1) to accommodate an
intervening change in controlling law; (2) to account
for new evidence not available at trial; or (3) to correct
a clear error of law or prevent manifest injustice.”
Mayfield v. Nat’l Ass'n for Stock Car Auto Racing,
Inc., 674 F.3d 369, 378 (4th Cir. 2012) (quoting
Zinkand v. Brown, 478 F.3d 634, 637 (4th Cir. 2007)).
It is the moving party’s burden to establish one of
these three grounds in order to obtain relief under
Rule 59(e). Loren Data Corp. v. GXS, Inc., 501 F.
App’x 275, 285 (4th Cir. 2012).

The remedy afforded by Rule 59(e) “is an
extraordinary remedy that should be applied
sparingly.” Mayfield, 674 F.3d at 378. Thus, Rule
59(e) motions “may not be used to relitigate old
matters, or to raise arguments or present evidence
that could have been raised prior to the entry of
judgment.” Exxon Shipping Co. v. Baker, 554 U.S.
471, 486 n.5 (2008) (internal quotation marks
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omitted). Moreover, a party’s “[m]ere disagreement
with the court’s interpretation of the law is not an
appropriate ground for a Rule 59(e) motion.” PCS
Nitrogen, Inc. v. Ross Dev. Corp., 126 F. Supp. 3d 611,
639 (D.S.C. 2015) (internal quotation marks omitted)
(citing, inter alia, Hutchinson v. Staton, 994 F.2d
1076, 1082 (4th Cir. 1993)).

B. Motion for summary judgment standard

Summary judgment is appropriate when the
materials in the record show that “there is no genuine
dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a). “[Il]n ruling on a motion for summary
judgment, ‘the evidence of the nonmovant is to be
believed, and all justifiable inferences are to be drawn
in [her] favor.” Tolan v. Cotton, _ U.S. __ ,134 S.
Ct. 1861, 1863 (2014) (per curiam) (brackets omitted)
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 255 (1986)).

The party seeking summary judgment
shoulders the initial burden of demonstrating to the
district court that there is no genuine issue of
material fact. See Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986). Once the movant has made this
threshold demonstration, the non-moving party, to
survive the motion for summary judgment, may not
rest on the allegations averred in her pleadings.
Rather, the non-moving party must demonstrate that
specific, material facts exist which give rise to a
genuine issue. See id. at 324. Under this standard, the
existence of a mere scintilla of evidence in support of
the plaintiff’s position is insufficient to withstand the
summary judgment motion. See Liberty Lobby, Inc.,
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477 U.S. at 252. A dispute is genuine “if the evidence
1s such that a reasonable jury could return a verdict
for the nonmoving party,” and a fact is material if it
“might affect the outcome of the suit under the
governing law.” Id. at 248.

ITI1. ANALYSIS

In her motion, Plaintiff does not point to any
intervening change in controlling law or to any new
evidence not available to her at the time the court
entered its summary judgment order.3 (See ECF No.
110 at 5.) Instead, she contends only that the court’s
order was based on clear errors of law and resulted in
manifest injustice. (See id.) Plaintiff makes two
overarching arguments. First, she argues that the
court erred in determining that she failed to adduce
sufficient evidence in support of her claims premised
on inadequate warnings. She advances four reasons
supporting this argument: (1) the court erroneously
excluded Dr. Kasbekar’s testimony regarding his
warnings opinions (id. at 5-7; ECF No. 114 at 2-7);
(2) the court erroneously excluded Dr. Kasbekar’s
testimony regarding his proposed alternative
warnings (ECF No. 110 at 8-9; ECF No. 114 at 9-10);
(3) the court erred in determining that expert
testimony was necessary to decide whether a warning
1s adequate (ECF No. 110 at 13-14; ECF No. 114 at 8-
9); and (4) the court failed to account for evidence,
aside from Dr. Kasbekar’s excluded testimony, that
showed the PWC’s warning labels were inadequate
(ECF No. 110 at 9-10; ECF No. 114 at 7-8). Second,
she argues that the court erred in concluding that,

3 See infra Part IT1.A.2 (discussing exhibits attached to Plaintiff’s
reply).
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under South Carolina law, a product cannot be
unreasonably dangerous if it is accompanied by
adequate warnings that, if followed, make the product
safe for use (ECF No. 110 at 10-13; ECF No. 114 at
10-13). The court addresses these arguments in turn.

A. Inadequate warning claims

1. The court did not clearly err in excluding
Dr. Kasbekar's testimony as to the
adequacy of the warnings.

Plaintiff first argues that the court erred in
determining that Dr. Kasbekar’s testimony regarding
the inadequacy of the PWC’s warnings should be
excluded. From the outset, the court notes that this
argument challenges the court’s summary judgment
order and not its order granting in part the motion in
limine. This 1s so because, although the order
granting in part the motion in limine provides reasons
for excluding this testimony, the summary judgment
order 1s the first instance in which the court
conclusively determined that the testimony would be
excluded.4 In this regard, the court also notes that
Plaintiff directs her challenge regarding the exclusion
to the summary judgment order and not to the
previous order granting in part the motion in limine.
(See ECF No. 110 at 5-6.) Thus, unlike other
arguments Plaintiff raises (see infra Part I11.A.2), the
challenge to the exclusion of Dr. Kasbekar’s testimony

4 The court notes that the parties’ briefing shows that they
anticipated that the extent of exclusion of Dr. Kasbekar’s
testimony would be crucial to the outcome of the summary
judgment motion, and they were given ample opportunity to
present argument on the issue. (See ECF No. 70-1 at 8-10, 13-15;
ECF No. 92 at 6-8.)



36a

regarding the adequacy of the warnings appropriately
1s reviewed under Rule 59(e)’s standards.

For the same reasons outlined in the preceding
paragraph, the court further notes that, although it
might appear to be so at first blush, this is not a case
in which a Rule 59(e) movant’s challenge is based on
the court’s alleged misapprehension of one of its
previous orders. Rather, Plaintiff’'s argument appears
to accept the analytical structure presented by the
order granting in part the motion in limine. (See ECF
No. 110 at 5-6.) There appears to be no dispute that
two lines of testimony—Dr. Kasbekar’s opinion
testimony as to the adequacy of the PW(C’s warnings
and his opinion testimony regarding his proposed
warning system—are at issue; that the court correctly
determined that Dr. Kasbekar was qualified to opine
on these matters; and that, although it touched on Dr.
Kasbekar’s reliability for both lines of testimony, the
court specifically excluded his testimony regarding
his proposed warning system and did not specifically
address whether his testimony as to the warnings’
adequacy would be excluded. Thus, Plaintiff’'s motion
straightforwardly challenges the court’s decision in
its summary judgment order that Dr. Kasbekar’s
testimony as to the warnings’ adequacy would be
excluded for reasons largely set forth in the motion
granting in part the motion in limine.

Reduced to its essentials, Plaintiff’'s argument
is that the court committed a clear error of law in
reaching its determination that Dr. Kasbekar’s
testimony as to the warnings’ adequacy should be
excluded for want of sufficient reliability. In her view,
the court based its determination that such testimony
would be unreliable on its prior determination that
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Dr. Kasbekar’s testimony regarding his proposed
warning system was unreliable because it had not
been tested. (See ECF No. 110 at 6.) Plaintiff contends
this was error because Dr. Kasbekar’s testimony as to
the warnings’ adequacy was not based on his proposed
warning system, but rather on “his specialized skill,
training, and experiences.” (Id.; see also id. at 6-7,
ECF No. 114 at 2-6.) She further contends that the
court’s exclusion of his testimony as to the warnings’
adequacy based solely on the exclusion of his
testimony regarding his proposed warning system
constitutes legal error because an expert need not
create a proposed alternative warning system in order
to reliably opine on the adequacy of an existing
warning system and because Dr. Kasbekar’s reliance
on his knowledge and expertise alone renders his
opinion as to the warnings’ adequacy reliable. (ECF
No. 110 at 6-7; ECF No. 114 at 2-6.)

The court rejects this argument. First, the
court rejects Plaintiff's characterization of the basis
for 1ts decision. The court did not rely solely on its
previous determination that Dr. Kasbekar’s
testimony regarding his proposed warning system
was excluded as wunreliable as 1its basis for
determining that his testimony as to the warnings’
adequacy should be excluded as unreliable. Although
the court did note, in its summary judgment order,
that Dr. Kasbekar developed his proposed warning
system “ostensibly to ground his expert opinion that
the [PWC]s warnings were inadequate and
msufficient” (ECF No. 106 at 6-7 (internal quotation
marks omitted)), focusing solely on this single
statement ignores the court’s other reason expressed
In its order granting in part the motion in limine. In
that order, the court also observed that Dr. Kasbekar
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“provide[d] no specific relevant research or studies—
in neither his deposition testimony nor his report—on
which he relies to inform . . . his opinion that the
warnings are inadequate and insufficient.” (ECF No.
104 at 9.) The court pointed to both these deficiencies
and determined that Dr. Kasbekar’s training and
experience was not enough to overcome them under
Daubert’s standard for reliability, a prerequisite to
testifying to the opinions contained in his report. (Id.)

Second, the court rejects Plaintiff’s arguments
that the court committed clear errors of law in
concluding that the deficiencies it cited could not
render Dr. Kasbekar’s testimony as to the warnings’
adequacy unreliable when he relied on his training
and experience in forming his opinion. Plaintiff
castigates the court for creating a brightline rule that
an expert opining as to the adequacy of a warning
may not be deemed reliable unless he creates and
tests an alternative warning, while at the same time
advancing her brightline rule that such an expert
must be deemed reliable when relying solely on his
training and  experience. This not only
mischaracterizes the court’s analysis but it also
misunderstands the test for reliability under Daubert.
Simply put, there are no brightlines here. The
Daubert test is flexible: “[rJather than providing a
definitive or exhaustive list, Daubert merely
1llustrates the types of factors that will ‘bear on the
inquiry.” United States v. Crisp, 324 F.3d 261, 266
(4th Cir. 2003) (quoting Daubert, 509 U.S. at 593); see
also Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141-
42 (1999). (“[T1he test of reliability is ‘flexible,” and
Daubert’s list of specific factors neither necessarily
nor exclusively applies to all experts or in every case.
Rather, the law grants a district court the same broad
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latitude when it decides how to determine reliability
as 1t enjoys 1n respect to its ultimate reliability
determination.”). The failure of an expert testifying to
a warning’s adequacy to validly create and test an
alternative design weighs against the reliability of his
testimony. See Brown v. Raymond Corp., 432 F.3d
640, 648 (6th Cir. 2005); Dhillon v. Crown Controls
Corp., 269 F.3d 865, 870 (7th Cir. 2001); Bourelle v.
Crown Equip. Co., 220 F.3d 532, 538-39 (7th Cir.
2000); Jaurequi v. Carter Mfg. Co., Inc., 173 F.3d
1076, 1084 (8th Cir. 1999). The failure of such an
expert to support his opinion with relevant studies or
literature in the field likewise weighs against
reliability. See Humphries v. Mack Trucks, Inc., 198
F.3d 236, at *3 (4th Cir. 1999) (unpublished table
decision) “([A]n expert opinion supported by ‘relevant
literature in the field’ is more likely to be admissible
under Rule 702 than one that is not.” (quoting Oglesby
v. Gen. Motors Corp., 190 F.3d 244, 249 (4th Cir.
1999)). Although such an expert’s training and
experience weigh in favor of his reliability, standing
alone, they may or may not prove sufficient depending
on the circumstances. Compare Pineda v. Ford Motor
Co., 520 F.3d 237, 248 (3d Cir. 2008) (sufficient), with
Bourelle, 220 F.3d at 537 n.11 (insufficient); see also
Dhillon, 269 F.3d at 870 (“Daubert 1s a flexible test
and no single factor . . . is dispositive.”).

Here, the court accounted for the facts that Dr.
Kasbekar had some training and experience in the
relevant field, had failed to subject his proposed
warning to testing and thus had failed to create an
alternative test on which to form an opinion regarding
the warnings’ adequacy, and had not tied his opinion
to the warnings’ adequacy to any specific research or
studies within the field. Perhaps another court,
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reviewing the issue de novo, would agree with
Plaintiff that Dr. Kasbekar’s training and experience,
alone, 1s enough to meet the Daubert’s reliability
requirement. This court did not, and Plaintiff’s
disagreement with this conclusion is not grounds for
relief under Rule 59(e). See PCS Nitrogen, 126 F.
Supp. 3d at 639 (party’s “[m]ere disagreement” not
enough).

2. The court did not clearly err by excluding
Dr. Kasbekar's testimony regarding his
proposed warning system.

Unable to defeat the court’s exclusion of Dr.
Kasbekar’s testimony as to the warnings’ adequacy
directly, Plaintiff tries a more indirect route. Plaintiff
next argues that the court committed a clear error of
law by excluding Dr. Kasbekar’s opinion testimony as
to his proposed warning system. As an initial matter,
the court notes that its decision to exclude this
testimony came 1n its July 29, 2016 order granting in
part Defendants’ motion in limine. Plaintiff has filed
no motion asking the court to reconsider that order,
but, to the extent the instant motion could be
construed as requesting reconsideration of the order,
such request could not be assessed under Rule 59(e)
because it would be untimely filed. See Fed. R. Civ. P.
59(b) (requiring Rule 59(e) motion to be filed within
28 days after entry of order being challenged.) The
order could be reconsidered, if at all, under Fed. R.
Civ. P. 60(b). See Shepherd v. Int’l Paper Co., 372 F.3d
326, 328 n.1 (5th Cir. 2004); Small v. Hunt, 98 F.3d
789, 797 (4th Cir. 1996), cited with approval in
Robinson v. Wix Filtration Corp. LLC, 599 F.3d 403,
412 (4th Cir. 2010).
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A movant seeking relief from a judgment under
Rule 60(b) must make a threshold showing of
“timeliness, a meritorious defense, a lack of unfair
prejudice to the opposing party, and exceptional
circumstances.” Dowell v. State Farm Fire & Cas.
Auto. Ins. Co., 993 F.2d 46, 48 (4th Cir. 1993) (internal
quotation marks omitted); accord Aikens v. Ingram,
652 F.3d 496, 500-01 (4th Cir. 2011) (en banc). After
this threshold showing i1s made, Rule 60(b)
“authorizes a district court to grant relief from a final
judgment for five enumerated reasons or for ‘any
other reason that justifies relief.” Aikens, 652 F.3d at
500 (quoting Fed. R. Civ. P. 60(b)(6)); see also Moses
v. Joyner, 815 F.3d 163, 167-68 (4th Cir. 2016). “Rule
60(b) may not be used to relitigate claims already
decided by the court.” Saunders v. City of Petersburg
Police Dept., 158 F. App’x 491, 491 (4th Cir. 2005) (per
curiam) (citing CNF Constructors, Inc. v. Donohoe
Constr. Co., 57 F.3d 395, 400 (4th Cir. 1995) (“Rule
60(b) does not authorize a motion for reconsideration
of a legal issue.”’)). Nor may it be used to “grant
reconsideration when the movant attempts ‘to raise
arguments which could have been raised prior to the
1ssuance of the judgment’ or ‘to argue a case under a
novel legal theory that the party had the ability to
raise in the first instance.” Westport Ins. Corp. v.
Albert, 208 F. App’x 222, 227 (4th Cir. 2006) (quoting
Pac. Ins. Co. v. Am. Nat’l Fire Ins. Co., 148 F.3d 396,
403 (4th Cir. 1998)).

Plaintiff has not made the required showing.
As an initial matter, the exclusion of expert witness
testimony under Daubert following full argument
from the parties on the issue hardly constitutes
exceptional circumstances. Further, Plaintiff fails to
point to anything in the court’s decision that could be
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described as so out of the ordinary that it merits being
called an exceptional circumstance. For this reason,
the argument must be rejected.

Even if Plaintiff had satisfied the threshold
requirement to show that her circumstances are
exceptional, Plaintiff fails to demonstrate that she
should be granted relief under one of the five reasons
enumerated in Rule 60(b) or under Rule 60(b)’s
catchall provision. Plaintiff points to an exhibit
showing that the newest models of PWCs contain
warning labels in the location that Dr. Kasbekar
proposed as newly discovered evidence. (ECF No. 114
at 10; ECF No. 114-1.) This evidence does not meet
the requirements of Rule 60(b)(2) because Plaintiff
has not demonstrated that such evidence was not
discoverable with reasonable diligence prior to the
expiration of the 28-day period for filing a Rule 59(e)
motion challenging the court’s July 29, 2016 order.
See Fed. R. Civ. P. 60(b)(2). In fact, as evidence
submitted by Defendants demonstrates, the
information contained in the exhibit was readily
discoverable long before the court entered its order.
(See ECF No. 120-1.) Other than the passing
reference to newly discovered evidence, Plaintiff’s
arguments appear simply to be that the court’s
determinations as to the reliability of Dr. Kasbekar’s
testimony were incorrect for the same or similar
reasons she advanced in her response in opposition to
the motion in limine. (Compare ECF No. 110 at 8-9,
with ECF No. 83 at 10-12.) The court fully considered
these arguments and rejected them. (See ECF 104 at
7-10.) Such arguments are insufficient to justify relief
under Rule 60(b). See Saunders, 158 F. App’x at 491;
CNF' Constructors, 57 F.3d at 400. To the extent
Plaintiff raises new arguments—such as contending
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that the proposed warning has been tested and is thus
reliable because it was excerpted from Defendants’
warning (see ECF No. 110 at 8)—these are also
insufficient to justify Rule 60(b) relief. See Albert, 208
F. App’x at 227; Pac. Ins. Co., 148 F.3d at 403.

3. The court did not clearly err in its
determination regarding the importance of
expert testimony in deciding whether a
warning is adequate.

Unable to overcome the court’s rulings
regarding the exclusion of Dr. Kasbekar’s testimony,
Plaintiff next attempts to argue that those rulings
should not have mattered. Thus, Plaintiff next argues
that the court committed a clear error of law in
determining that expert testimony is necessary to
decide whether a warning is adequate. (ECF No. 110
at 13-14; ECF No. 114 at 8-9.) She suggests that the
court’s summary judgment order ruled that, in the
absence of expert testimony that a warning 1is
inadequate, a plaintiff cannot withstand summary
judgment on a products liability claim premised on
inadequate warning. (See ECF No. 110 at 13; ECF No.
114 at 8.) She also argues that the court erred by
failing to assess whether the issue was beyond the
common knowledge of jurors. (See ECF No. 110 at 13-
14 (citing Babb, 747 S.E.2d at 481; Green v.
Lilliewood, 249 S.E.2d 910, 913 (1978)).)

As an initial matter, the court again disagrees
with Plaintiff’s characterization of its summary
judgment order. The order never stated that expert
testimony 1s always necessary for a jury to reach a
determination that a warning is inadequate. In fact,
the court went out of its way to avoid such a broad
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statement of the law, explaining that “expert
testimony 1s perhaps the most appropriate form of
evidence to support [such] claims,” and that the court
was “hard-pressed” to discern evidence supporting a
genuine dispute on the issue in the absence of expert
testimony. (See ECF No. 106 at 6-7.) These
statements demonstrate that the court was under no
illusion that, in every products liability case involving
allegations of inadequate warnings, a plaintiff must
rely on expert testimony that the warning 1is
inadequate or else may not maintain the case.

Moreover, the court did not whistle past
assessment of whether such expert testimony was
required in this case. The court noted that “South
Carolina law requires expert evidence where ‘a
factual 1ssue must be resolved with scientific,
technical, or any other specialized knowledge™ (id. at
6 (quoting Watson, 699 S.E.2d at 175)) and
determined that expert testimony was “perhaps the
most appropriate” evidence “[bJecause the adequacy
of warnings in products liability cases tend to
implicate the study of human factors and other
industry standards” and “those areas are generally
beyond the common knowledge of a jury” (id.). At
most, the court determined that, in this particular
case, expert testimony as to the warnings’ inadequacy
would be important; but it never stated such
testimony was absolutely necessary. Indeed, rather
than dispose of the claims on the ground that Plaintiff
had failed to adduce admissible expert testimony, the
court determined that it was “hard-pressed” to
discern a genuine factual dispute on the issue
precisely because Dr. Kasbekar’s opinion testimony
was the “primary evidence Plaintiff presented” on the
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issue and because “there is little to no evidence in the
record” on the issue beyond his testimony. (Id. at 6-7.)

In short, Plaintiff’s argument is incorrect in its
premise: (1) the court never ruled that expert
testimony was required to maintain the claims, and
(2) after making the assessment Plaintiff contends it
failed to make, the court determined only that expert
testimony was important to Plaintiff’s case. Thus,
Plaintiff has pointed to no clear error of law that
would justify granting Rule 60(b) relief here.

4. The court did not clearly err by failing to
account for evidence showing that the
warnings were inadequate.

Unable to show that the court incorrectly relied
exclusively on the absence of expert testimony,
Plaintiff next attempts to show that the court’s
estimation of the other evidence was somehow flawed.
Plaintiff argues that the court failed to adequately
account for other evidence, aside from Dr. Kasbekar’s
excluded testimony, that, she claims, showed that the
PWC’s warnings were inadequate. (See ECF No. 110
at 9-10; ECF No. 114 at 7-8.) The other evidence to
which Plaintiff refers is anticipated testimony from
Defendants’ expert, Dr. Nathan Dorris, contained in
the form of deposition testimony, which she
summarizes in her motion. (See ECF No. 110 at 3-4.)
In her view, “even without any expert testimony from
Dr. Kasbekar, viewing the evidence in the light most
favorable to the Plaintiff, the jury could easily
conclude, given Dr. Dorris expert testimony, that the
warnings are inadequate.” (Id. at 10.) Plaintiff also
contends that certain eyewitness testimony confirms
some of Dr. Dorris’ expert testimony. (Id. at 4.)
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All this is putting the shoes on before the socks.
Although Plaintiff's motion references a number of
statements made by Dr. Dorris at his deposition in
support of her argument, the pages of the deposition
transcript containing many of those statements were
not filed with the court prior to entry of the summary
judgment order and were first filed with the court as
attachments to the instant motion.? Likewise, some of
the statements made by the eyewitnesses that
Plaintiff cites in support of Dr. Dorris’ testimony were
first filed with the court as attachments to the instant
motion and thus were not filed with the court until
after entry of the summary judgment order.¢

5 The statements by Dr. Dorris that Plaintiff references in her
moving papers are contained in pages 29-31, 33, 50-51, 84-85,
95-96, 108, and 135 of the transcript of Dr. Dorris’ deposition.
(See ECF No. 110 at 3-4, 8; ECF No. 114 at 7-8.) Prior to entry of
the summary judgment order, only six exhibits filed with the
court contained pages from the transcript. (See ECF Nos. 65-4,
78-2, 79-2, 83-14, 92-3, 95-1.) These exhibits included only pages
1-8, 17-20, 29, 31, 33, 44, 49, 51, 53-60, 93-100, 113-16, 121-32,
149, 154, and 161-64 of the transcript. (See id.) Thus, the
statements on pages 30, 50, 84-85, 108, and 135 that Plaintiff
references in the instant motion were not filed with the court
until after entry of the summary judgment order.

6 Plaintiff references statements by eyewitnesses Michelle
Abascal and Lisa Abascal contained on pages 66 and 10 of their
respective deposition transcripts. (See ECF No. 110 at 4.) Prior
to entry of the summary judgment order, only three exhibits filed
with the court contained pages from Michelle’s deposition
transcript, and these exhibits included only pages 1-4, 13-16, 33-
52, and 86. (See ECF Nos. 70-7, 71-3, 81-2.) Only two exhibits
contained pages from Lisa’s deposition transcript, and these
exhibits included pages 16 and 20. (See ECF Nos. 83-10, 92-8.)
Thus none of the statements by Michelle and Lisa that Plaintiff
references in the instant motion were filed with the court until
after entry of the summary judgment order.
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The court will not consider statements that
were not filed with the court until after entry of its
summary judgment order. In defending against a
motion for summary judgment, “a party asserting
that a fact . . . is genuinely disputed must support the
assertion by . .. citing to particular parts of materials
in the record, including depositions.” Fed. R. Civ. P.
56(c)(1)(A). “The court need not consider only the cited
materials, but it may consider other materials in the
record.” Fed. R. Civ. P. 56(c)(3). As a general rule,
then, the court may not consider portions of
depositions that have not been made part of the
record in the case because they have not been filed
with the court. See Alexander v. Casino Queen, Inc.,
739 F.3d 972, 978-79 (7th Cir. 2014); Nicholson v.
Hyannis Air Serv., Inc., 580 F.3d 1116, 1127 n.5 (9th
Cir. 2009). Furthermore, a Rule 59(e) motion may not
be used to present evidence that could have been
presented prior to the entry of the order being
challenged. See Baker, 554 U.S. at 486 n.5. For these
reasons, the court will only consider statements
contained in deposition excerpts that were before it at
the time 1t entered its summary judgment order.

Only five pages of Dr. Dorris’ deposition
transcript on which Plaintiff relies in the instant
motion were in the record at the time the court
entered its order. Of those, two are irrelevant to the
present argument advanced by Plaintiff.? Plaintiff
cites the remaining three pages in support of her
assertion that “Dr. Dorris concede[d] that there are

7 Plaintiff cites page 31 of the transcript for the proposition that,
in the industry, testing of warning labels is rare. (ECF No. 110
at 3, 8.) She cites page 33 of the transcript for the proposition
that Dr. Kasbekar used a process for vetting his warning that is
similar to the process used by Dr. Dorris. (Id. at 3.)
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times when the [warning] in front of the driver is
going to be obscured while the craft is being operated”
and that “the time to view the [warnings] is not when
someone 1s using the PWC; instead, users must look
at the [warnings] before they use the PWC.” (ECF No.
110 at 4 (citing ECF No. 110-2 at 6, 9-10).) One of the
pages, page 51, even read in the light most favorable
to Plaintiff, does not support these assertions. That
leaves only two pages, and Dr. Dorris’ testimony
contained in them is hardly a smoking gun:

Q. And if the operator is
operating the machine, how 1is Ms.
Hickerson expected to see that warning?

A. Well, as I described in my
report— well, in answer to your
question, I don’t know if Ms. Hickerson
would be able to see it from that vantage
point or not. It’s going to depend on the
people in front of her and their kind of
posture and position.

But as I discussed in my report,
that’s not the time for Ms. Hickerson to
observe the warning. She would, as I
say, have the benefit of the safety
information indirectly through the folks
that are the owners of the machine, the
operator of the machine, as well as
passengers have an opportunity to read
the warnings before they actually get on
and start riding.

So back at the dock, before ever
operating either today or in the days
earlier, would be the time to read, as
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opposed to once she’s already on as a
passenger. That’s, generally speaking,
not the time to read warnings; but,
rather, to read them in advance of the
activity.

Q. So the on-product labels are
not made to be— made to be seen at the
time you're boarding the personal
watercraft?

A. Oh, I think I would disagree
with that. I think they are able to be
seen during boarding. It’'s going to
depend on—as you said, once you're
seated and how many people, can you
still have a direct line of sight or might
it be obscured . . . .

(ECF No. 110-2 at 9-10.) The court doubts that this
testimony of Defendants’ expert, standing alone and
without other expert opinion explaining that both of
the PWCs warnings would be inadequate if the front
warning might not be observable by a passenger who
has already boarded the PWC, amounts to anything
more than a scintilla of evidence that the warnings
were 1nadequate, which is necessary to create a
genuine issue of fact. See Liberty Lobby, Inc., 477 U.S.
at 252.

Furthermore, the court notes that Plaintiff
raised similar arguments regarding the ability of a
passenger to view the front warning in her response
in opposition to Defendants’ motion for summary
judgment (ECF No. 92 at 6), and the court, fully
aware of the argument, nonetheless concluded that
Plaintiff had presented “little to no evidence” that
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could support a finding of inadequacy in the absence
of expert opinion testimony. (ECF No. 106 at 7; see id.
at 8-9 (citing Alford, 2014 WL 5305825; Phelan, 35 F.
App’x 102).) Thus, Plaintiff’s arguments in this vein
in the instant motion appear to simply rehash
arguments advanced earlier, which were rejected and
cannot now justify Rule 59(e) relief. See Baker, 554
U.S. at 486 n.5. The court also notes that, although
Plaintiff alluded to this testimony from Dr. Dorris in
her response in opposition to Defendants’ summary
judgment motion in support of her assertion that the
front warning “is more than three feet from the last
seat of the [PWC]” (ECF No. 92 at 6 (citing ECF No.
110-2 at 9)), she never cited to it in support of the
assertions she makes now—that Dr. Dorris conceded
that the front warning might not be observable by a
passenger after she boards and that the warnings are
meant to be viewed before the PWC 1is operated (see
id; see also ECF No. 110 at 4). When a non-movant
fails to cite materials in the record to support her
assertion that an issue of fact is genuinely disputed,
the court is under no obligation to “scour the record in
search of evidence to defeat a motion for summary
judgment.” Ritchie v. Glidden Co., 242 F.3d 713, 723
(7th Cir. 2001) (internal quotation marks omitted),
cited with approval in Muhammad v. Giant Food Inc.,
708 F. App’x 757, 764 (4th Cir. 2004); see also Cray
Commc'ns, Inc. v. Novatel Comput. Sys., Inc., 33 F.3d
390, 395-96 (4th Cir. 1994). Plaintiff can hardly claim
the court clearly erred by failing to address deposition
testimony she never cited, especially in the context of
a Rule 59(e) motion, which may not be used to present
argument or evidence that could have been presented
prior to the entry of the challenged order. See Baker,
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554 U.S. at 486 n.5; Causey v. Balog, 162 F.3d 795,
803 n.5 (4th Cir. 1998).

In sum, Plaintiff has failed to demonstrate that
the court committed clear error in determining that
she adduced insufficient evidence, beyond Dr.
Kasbekar’s excluded testimony, that the warnings
were somehow inadequate.

B. Design defect claims

Lastly, Plaintiff attempts to resurrect her
claims premised on allegations of defective design by
arguing that the court’s reason for granting
Defendants summary judgment on those claims was
flawed. Plaintiff argues that the court committed a
clear error of law in concluding that, under South
Carolina law, a product cannot be unreasonably
dangerous if it is accompanied by adequate warnings
that, if followed, make the product safe for use. (See
ECF No. 110 at 10-13; ECF No. 114 at 10-13). Plaintiff
argues at length that the court’s legal conclusion was
wrong and stemmed from incorrect interpretations of
Allen, 505 S.E.2d 354, Curcio, 286 S.E.2d 264, and
comment j of Section 402A of the Restatement
(Second) of Torts. (Id.)

The court rejects this argument. First, Plaintiff
advanced this argument in briefer form in her
response in opposition to Defendants’ motion for
summary judgment (see ECF No. 92 at 8), and the
court rejected it. Attempting to relitigate the issue
here provides no basis for Rule 59(e) relief. See Baker,
554 U.S. at 486 n.5. Second, Plaintiff's argument
amounts to her advancing a mere disagreement with
the court’s interpretation of South Carolina law,
which i1s not an appropriate ground for a Rule 59(e)
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motion. See Hutchinson, 994 F.2d at 1082; PCS
Nitrogen, 126 F. Supp. 3d at 639. Third, for the same
reasons set forth in its order granting summary
judgment, the court concludes that its interpretations
of Allen, Curcio, and the Restatement were not
incorrect and that the court was correct in concluding
that, under South Carolina law, a product cannot be
unreasonably dangerous if it i1s accompanied by
adequate warnings that, if followed, make the product
safe for use.

IV. CONCLUSION

For the foregoing reasons, Plaintiff’s motion to

alter or amend the court’s order granting summary
judgment to Defendants (ECF No. 110) is DENIED.

IT IS SO ORDERED.

[/s/ J. Michelle Childs]
United States District Judge

December 16, 2016

Columbia, South Carolina
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[ENTERED: August 16, 2016]

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
ANDERSON/GREENWOOD DIVISION

Deborah Meek Hickerson,
Civil Action No.
Plaintiff, 8:13-cv-02311-JMC

v. ORDER AND OPINION
Yamaha Motor

Corporation, U.S.A., and
Yamaha Motor Co., Ltd.,

)
)
)
)
)
)
)
)
)
)
Defendants. )
)

This matter is before the court on the Motion
for Summary Judgment of Defendants Yamaha Motor
Corporation, U.S.A. and Yamaha Motor Co., Ltd.
(collectively “Defendants”). (ECF Nos. 70, 70-1.)
Plaintiff Deborah Meek Hickerson (“Plaintiff”)
opposes Defendants’ Motion. (ECF No. 92.) For the
reasons set forth herein, the court GRANTS
Defendants’ Motion for Summary Judgment. (ECF
Nos. 70, 70-1.)

I. JURISDICTION

Plaintiff is a citizen and resident of South
Carolina. (ECF No. 19.) Defendants are corporations
organized and existing under the laws of a state
outside of South Carolina. (See ECF Nos. 22, 26.) This
court has diversity jurisdiction under 28 U.S.C.
§ 1331 (2012) (providing that a federal district court
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only has “original jurisdiction of all civil actions where
the matter in controversy exceeds the sum or value of
$75,000 . . . and 1s between . . . citizens of different
States . ...”).

II. RELEVANT FACTUAL AND
PROCEDURAL BACKGROUND

Plaintiff explains that on or about June 30,
2012, she attended a gathering with friends on South
Carolina’s Lake Hartwell, where individuals had been
riding Yamaha VXS WaveRunners, personal
watercrafts (“PWCs”), as part of the activities.
Plaintiff also decided to ride one of the PWCs at a
later time after she arrived. The PWC on which
Plaintiff decided to ride contained an orange, black,
and white warning label located below the handlebars
in front of the PWC’s operator. The warning stated,
In part:

WEAR PROTECTIVE CLOTHING:
SEVERE INTERNAL INJURIES CAN
OCCUR IF WATER IS FORCED INTO
BODY CAVITIES AS A RESULT OF
FALLING INTO WATER OR BEING
NEAR JET THRUST NOZZLE.
NORMAL SWIMWEAR DOES NOT
ADEQUATELY PROTECT AGAINST
FORCEFUL WATER ENTRY INTO
RECTUM OR VAGINA. ALL RIDERS
MUST WEAR A WET SUIT BOTTOM
OR CLOTHING THAT PROVIDES
EQUIVALENT PROTECTION (SEE
OWNER'S MANUAL).
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(ECF No. 70-5 at 3.) Beside that specific warning was
an image of a person with clothing labeled as a “wet
suit bottom.” (Id.)

Toward the rear of the PWC was a second
warning, which stated:

WARNING: SEVERE INTERNAL
INJURIES CAN OCCUR IF WATER IS
FORCED INTO BODY CAVITIES AS
A RESULT OF BEING NEAR JET
THRUST NOZZLE. WEAR A
WETSUIT BOTTOM OR CLOTHING
THAT PROVIDES EQUIVALENT
PROTECTION. DO NOT BOARD PWC
IF  OPERATOR IS APPLYING
THROTTLE.

(Id.)

Plaintiff, wearing a bikini, proceeded to ride
the PWC as a passenger with three other individuals
without having read any of these warnings. (See
generally ECF No. 70-2 at 4.) After Plaintiff was
seated on the PWC, the driver accelerated, causing
Plaintiff, the rearmost passenger, to fall off the back
of the PWC and into the jet stream. The jet stream,
which was propelling the PWC, caused Plaintiff to
sustain very serious injuries to her anus, rectum,
perineum, and vagina. (See ECF No. 19.)

Alleging that the product included inadequate
warnings and was defectively designed, Plaintiff
brought this products liability action against
Defendants under claims of strict liability and
negligence as well as a claim for breach of warranty.
(See generally id.)
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III. LEGAL STANDARD

Summary judgment should be granted “if the
movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A
fact 1s “material” if proof of its existence or non-
existence would affect the disposition of the case
under the applicable law. Anderson v. Liberty Lobby
Inc., 477 U.S. 242, 248-49 (1986). A genuine question
of material fact exists where, after reviewing the
record as a whole, the court finds that a reasonable
jury could return a verdict for the nonmoving party.
Newport News Holdings Corp. v. Virtual City Vision,
650 F.3d 423, 434 (4th Cir. 2011).

In ruling on a motion for summary judgment, a
court must view the evidence in the light most
favorable to the non-moving party. Perini Corp. v.
Perini Constr., Inc., 915 F.2d 121, 123-24 (4th Cir.
1990). The non-moving party may not oppose a
motion for summary judgment with mere allegations
or denial of the movant’s pleading, but instead must
“set forth specific facts” demonstrating a genuine
issue for trial. Fed. R. Civ. P. 56(e); see Celotex Corp.
v. Catrett, 477 U.S. 317, 324 (1986); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 252 (1986); Shealy
v. Winston, 929 F.2d 1009, 1012 (4th Cir. 1991). All
that is required is that “sufficient evidence supporting
the claimed factual dispute be shown to require a jury
or judge to resolve the parties’ differing versions of the
truth at trial.” Anderson, 477 U.S. at 249. “Mere
unsupported speculation . . . is not enough to defeat a
summary judgment motion.” Ennis v. Nat’l Ass’n of
Bus. & Educ. Radio, Inc., 53 F.3d 55, 62 (4th Cir.
1995).
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“When considering motions from both parties
for summary judgment, the court applies the same
standard of review and so may not resolve genuine
issues of material fact.” Monumental Paving &
Excavating, Inc. v. Pa. Mfrs.” Ass’n Ins. Co., 176 F.3d
794, 797 (4th Cir. 1999) (citation omitted).
“Instead, . .. [the court] consider[s] and rule[s] upon
each party’s motion separately and determinels]
whether summary judgment is appropriate as to each
under the Rule 56 standard.” Id. (citation omitted).

IV. ANALYSIS

In South Carolina, “[t]here are three defects a
plaintiff in a products liability lawsuit can allege: 1) a
manufacturing defect, 2) a warning defect, and 3) a
design defect.” Watson v. Ford Motor Co., 699 S.E.2d
169, 174 (S.C. 2010). “When a manufacturing defect
claim is made, a plaintiff alleges that a particular
product was defectively manufactured.”  Id.
“When a warning defect claim is made, a plaintiff
alleges that he was not adequately warned of dangers
inherent to a product.” Id. Finally, “[w]hen a design
defect claim is made, a plaintiff alleges that the
product at issue was defectively designed, thus
causing an entire line of products to be unreasonably
dangerous.” Id. Here, Plaintiff asserts her claims
based on inadequate warnings and a design defect.

A. Inadequate Warnings

The court begins its analysis by addressing
Plaintiff’s claims of Defendants’ inadequate PWC
warnings. As part of her strict liability claim, Plaintiff
alleges that the PWC was “defective and
unreasonably dangerous because it was placed on the
market without adequately warning the users.” (ECF
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No. 19 at 4.) Plaintiff specifically notes that PWC’s
warnings were “small, inconspicuous, hidden within a
barrage of warnings, unclear, nonspecific, vague and
therefore, in violation of ANSI standards and entirely
inadequate to provide the protection needed by
passengers invited to ride on such a watercraft.” (Id.)
Plaintiff similarly alleges in support of her negligence
claim that Defendants were negligent in “plac[ing] a
product on the market without adequately warning
its users” because it was “well known that the
warnings provided did not comply with ANSI
standards, and that the warnings could have been
placed in better, more conspicuous locations, and
incorporated much clearer language which would
convey the true extent of the risks involved.” (Id. at

5-6.)

South Carolina courts have explained that a
products liability case like the instant action “may be
brought under several theories, including negligence,
strict liability, and warranty.” Bragg v. Hi-Ranger,
Inc., 462 S.E.2d 321, 325-26, (S.C. Ct. App. 1995). In
a products liability case based on the theory of strict
liability, a plaintiff must show that: (1) the product
injured him; (2) the product, when the accident
occurred, was 1In essentially the same condition as
when 1t left defendant, who is in the business of
selling such a product; and (3) the plaintiff sustained
the 1injury because the product was 1In an
unreasonably dangerous, defective condition. Harris
v. Rose’s Stores, Inc., 433 S.E.2d 905 (S.C. Ct. App.
1993). Under a negligence theory, the plaintiff bears
the additional burden of demonstrating that a
defendant did not exercise due care in some respect;
unlike strict liability, “the focus is on the conduct of
the seller or manufacturer, and liability is determined
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according to fault.” Madden v. Cox, 328 S.E.2d 108,
112 (S.C. Ct. App. 1985).

“In order to prevent a product from being
unreasonably dangerous, the seller may be required
to give a warning on the product concerning its use.”
Anderson v. Green Bull, Inc., 471 S.E.2d 708, 710
(S.C. Ct. App. 1996). “Generally, the question of the
adequacy of the warning is one of fact for the jury as
long as evidence has been presented that the warning
was inadequate.” Brewer v. Myrtle Beach Farms Co.,
Inc., No. 2005-UP-508, 2005 WL 7084354, at *3 (S.C.
Ct. App. Aug. 30, 2005) (citing Allen v. Long Mfg. NC,
Inc., 505 S.E.2d 354, 357 (S.C. Ct. App. 1998)).

Defendants assert that expert testimony
evidence 1s necessary in the instant action to
determine the standard for adequacy of warnings
because South Carolina law requires expert evidence
where “a factual issue must be resolved with
scientific, technical, or any other specialized
knowledge.” (ECF No. 71-9 at 9 (quoting Watson v.
Ford Motor Co., 699 S.E.2d 169, 175 (S.C. 2010)).).
Because the adequacy of warnings in products
liability cases tend to implicate the study of human
factors and other industry standards, this court
agrees that expert testimony is perhaps the most
appropriate form of evidence to support Plaintiff’s
claims since those areas are generally beyond the
common knowledge of a jury. Fed. R. Evid. 702(a); see
also Watson, 699 S.E.2d at 445; Babb v. Lee County
Landfill SC, LLC, 747 S.E.2d 468, 481 (S.C. 2013)
(stating that the requirement of expert testimony is a
“fact-specific inquiry that can only be made on a case-
by-case basis”).
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The primary evidence Plaintiff presented here
to support her inadequate warnings claims was, in
fact, in the form of expert testimony from Dr. Anand
Kasbekar. (See generally ECF No. 92.) Plaintiff’s
expert, Dr. Anand Kasbekar, specifically provided
this opinion in his report on the warnings adequacy
issue:

To the extent the Defendants rely upon
the use of warnings/education to inform
users and in particular passengers of the
danger of . . . foreseeable injuries and
explain or instruct users on how to
reduce or minimize such injury by
clothing, operation, and passenger
action, the warnings and instructions
used by the defendants are inadequate
and insufficient given the potential for
extremely serious injuries.

(ECF No. 71-12 at 2.) While this court determined
that Dr. Kasbekar was qualified as an expert to issue
this opinion, (ECF No. 104 at 6-7), it concluded that
his proposed warnings system— which he developed
ostensibly to ground his expert opinion that the
product’s warnings were “inadequate and
insufficient”—should be excluded due to its
unreliability under the standards of Fed. R. Evid. 702.
(Id. at 9-10 (pointing to the fact that “not only has Dr.
Kasbekar not tested his proposed alternative warning
system, but also [that] he provides no specific relevant
research or studies—in neither his deposition
testimony or his report—on which he relies . ...”).)

Again, it was Dr. Kasbekar’s expert opinion
that Plaintiff offered as evidence to support her
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inadequate warnings allegations. (See, e.g., ECF No.
92 at 6.) Because this court deemed Dr. Kasbekar’s
warnings opinion unreliable and therefore excluded it
as evidence, this court is now hard-pressed to discern
a “genuine dispute as to any material fact” for
Plaintiff to show in order to withstand Defendants’
Motion for Summary Judgment with respect to her
warnings claims. Fed. R. Civ. P. 56(a). More
specifically, outside of the warnings expert testimony,
there is little to no evidence in the record on which
this court can rely to conclude that there is a genuine
factual dispute as to whether the product was
“unreasonably dangerous” based on Defendants’
failure to provide an adequate warning concerning
the product’s use. See Anderson v. Green Bull, Inc.,
471 S.E.2d 708, 710 (S.C. Ct. App. 1996).

As part of her strict liability and negligence
claims, Plaintiff alleges that what made the
WaveRunner “defective and unreasonably dangerous”
was that it did not warn the “users” of the watercraft
that a passenger could fall off the rear of the craft
“directly into the path of an extremely dangerous jet
of water which was likely to inflict severe and
permanent damage to human tissue and organs.”
(ECF No. 19 at 5.) Defendants present evidence that
the PWC warnings consist of uniform labels that
major manufacturers of the PWC industry developed
and that the United States Coast Guard approved.
(See ECF No. 76-4 at 14.) Defendants also present
evidence that the Boating Safety Advisory Council
has “specifically reviewed and evaluated” the PWC(C’s
uniform labeling. (Id. at 8.) Notwithstanding this
evidence, the plain language of the multiple
warnings, both near the front and rear part of the
PWC, see supra, reasonably advise anyone who rides
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the PWC, including a passenger, of the very types of
dangers Plaintiff endured and moreover provides
specific recommendations to prevent such injuries.

By comparison, consider the facts of Alford v.
Lowe’s Home Centers, Inc., No. 8:13-1787- BHH, 2014
WL 5305825, at *1 (D.S.C. Oct. 15, 2014), for example.
There, the plaintiff purchased a rope from a
manufacturer to use as his “lifeline” for tree climbing.
Id. The rope’s labeling contained this warning:

WARNING: Avoid using a knot, splicing
is preferable. Knots reduce the strength
of the rope up to 40%. Do not use this
product where personal safety can be
endangered. The working loads shown
above should never be exceeded. Never
stand in line with rope under tension;
such a rope, particularly a nylon rope,
may recoil (snap back). Misuse can
result in serious injury or death.

Id. The plaintiff in that case climbed a tree and tied
the rope he purchased around a branch for support.
Id. Carrying a chain saw to cut down limbs, he
reached the top of the tree and detached all other
ropes, except for the rope in dispute, that were
securing him to the tree. Id. When the plaintiff
stepped out on a tree branch and fell, the rope broke,
and the plaintiff fell nearly 50 feet to the ground. Id.

The plaintiff sued the defendant, claiming that
the rope’s warning was inadequate for “vagueness
and lack of specificity.” Id. at *3. The court “personally
d[id] not believe there exists significant ambiguity in
the pictorial imaging or the phrase ‘{d]o not use this
product where personal safety can be endangered,
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especially relative to the subject conduct involved—
tree scaling.” Id. Nonetheless, the court reluctantly
denied summary judgment because the plaintiff
provided evidence in the form of a human factors
expert testimony as to the deficiency and inadequacy
of the label and even still noted: “It is an issue of fact,
therefore, but barely.” Id. at *4.

Especially without such expert testimony here
to support Plaintiff’s claims of inadequate warnings,
it would be difficult for this court to accept that a jury
could find that the warnings’ direct and specific
verbiage and its multiple locations on both the front
and rear parts of the PWC rendered them inadequate.
See, e.g., Phelan v. Synthes, 35 Fed. App’x 102, 109
(4th Cir. 2002) (per curiam) (affirming the District
Court of South Carolina’s exclusion of expert
testimony and subsequent directed verdict that the
product’s warning was adequate as a matter of law
because the plaintiff's argument regarding the
warning’s inadequacy was “not supported by the text”
of the warning because the warning “clearly spells
out” the danger that contributed to plaintiff’s
Injuries).

Moreover, for purposes of summary judgment,
the evidence does not clearly support that a more
adequate warning would have mattered anyway—
that is, that the inadequate warnings caused her
injuries, something Plaintiff would have to prove for
her strict liability and negligence claims. For
example, in her deposition testimony, Plaintiff readily
states that she did not read the warnings the PWC
included, warnings that specifically addressed the
type of injuries Plaintiff sustained. (ECF No. 70-2 at
14.) See Andrews v. Buckman Laboratories, Inc., 181
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F.3d 86, 1999 WL 321526 (4th Cir. 1999) (noting the
plaintiff’s statement that he did not look at posted
warnings for employees because he believed “he had
no reason to” and concluding that, under South
Carolina law, the plaintiff’s failure to read the
warnings “preclude[d] the causal link” between the
warnings and his injuries); Allen v. Long Mfg. NC,
Inc., 505 S.E.2d 354, 357 (S.C. Ct. App. 1998) (stating
that “[t]he plaintiff has the burden of showing that a
warning would have made a difference in the conduct
of the person warned”). There is no basis left for
accepting Plaintiff’s explanation, in response, that
this is not a case about ignoring a warning, but rather
about the fact that “there is no warning located near
the passenger to ignore.” (ECF No. 92 at 6, 8
(referencing Dr. Kasbekar’s opinions as to the
adequacy of the warnings regarding its location.)
Further compromising Plaintiff’s allegation that the
warning’s locations make them inadequate such that
they caused her injuries is her statement that she is
not sure whether she would have changed her
behavior if she had read the warning. (ECF No. 92 at
7-8 (citing ECF No. 92-4 at 7).) See Wehling v.
Sandoz Pharmaceuticals Corp., 162 F.3d 1158, No.
97-2212, 1998 WL 546097, at *4-5 (4th Cir. Aug. 20,
1998) (table decision) (stating that “[t]o create a jury
question, the evidence must be of sufficient weight to
establish, by the preponderance of the evidence, at
least some reasonable likelihood that an adequate
warning would have prevented” the incident with the
product). Plaintiff did ultimately intimate in her
deposition testimony that had she read the warning
on protective clothing, she would “change how [she]
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got on a jet ski today.”! (ECF No. 92-4 at 8.) But, the
PWCs included warnings on the issue of wet suit
bottoms and protective clothing, see supra—warnings
Plaintiff admits she did not read. There is no evidence
on which this court can rely to support Plaintiff’s
conclusion that “passengers do not see, and cannot
read the warning from the respective seat positions.”

(ECF No. 92 at 5.)

In sum, this court finds that Plaintiff lacks
“sufficient evidence supporting the claimed factual
dispute . . . to require a jury or judge to resolve the
parties’ differing versions” of whether the warnings
are inadequate. Anderson v. Liberty Lobby Inc., 477
U.S. 242, 249 (1986); see also Ennis v. Nat’l Ass’n of
Bus. & Educ. Radio, Inc., 53 F.3d 55, 62 (4th Cir.
1995) (“Mere unsupported speculation . . . is not
enough to defeat a summary judgment motion.”). This
court therefore grants Defendants’ Motion for
Summary Judgment on Plaintiff's negligence and
strict liability claims to the extent that those claims
are grounded in allegations that Defendants failed to
provide an adequate warning for its product.

B. Design Defect

Having determined that Plaintiff lacks
sufficient proof to support her allegations of
inadequate warnings, the court turns next to the
design defect allegations that support her negligence,
strict liability, and breach of warranty claims.

1 Plaintiff’s testimony that a reading of the warning would
change how she got on the jet ski today also seems to conflict
somewhat with her assertion that the warnings regarding the
wet suit and protective clothing were “confusing at best.” (ECF
No. 92 at 5.)
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South Carolina law is clear that “[i]f a warning is
given which, if followed, makes the product safe for
use, the product cannot be deemed defective or
unreasonably dangerous.” Allen v. Long Mfg. NC,
Inc., 505 S.E.2d 354, 357 (S.C. Ct. App. 1998). More
specifically, South Carolina continues to follow
comment j to Section 402A of the Restatement
(Second) of Torts (1965)2 for the conclusion that a
product “is not unreasonably dangerous if
accompanied by adequate warnings that, if followed,
make the product safe for use.”® Curcio v. Caterpillar,

2 “A seller may prevent a product from being ‘unreasonably
dangerous’ if the seller places an adequate warning on the
product regarding its use. If a warning is given which, if
followed, makes the product safe for use, the product cannot be
deemed defective or unreasonably dangerous.”

3 But see Eskridge v. Pacific Cycle, Inc., 556 Fed. App’x 182, 188—
89 (4th Cir. 2014 (assessing the merits of adopting instead
section 2(b) of the Restatement (Third) of Torts—Products
Liability (1998).) In Eskridge, the Court of Appeals for the
Fourth Circuit, absent clear West Virginia law on which to rely
otherwise, opined that the Supreme Court of Appeals of West
Virginia in that case would likely find that an adequate warning
does not shield a seller from liability if the seller failed to adopt
a design that provided better protection than a warning. Id. The
Fourth Circuit evaluated the section of the Restatement (Third)
it found persuasive:

Comment [ to section 2 provides that “[i]n
general, when a safer design can reasonably be
implemented and risks can reasonably be
designed out of a product, adoption of the safer
design is required over a warning that leaves a
significant residuum of such risks.” Indeed,
Illustration 14 in that section of the Restatement
is quite pertinent to the facts before us here.
That illustration discusses the hypothetical
example of a garbage truck’s compaction
chamber that warns in large letters on its
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Inc., 543 S.E.2d 264, 268-69 (S.C. Ct. App. 2001)
(rejecting Plaintiff’s urge that the South Carolina
appellate court adopt the Restatement (Third) of Torts
(1998)’s position allowing recovery based on defective
design even with an adequate warning), rev’d on other

outside panels “DANGER—DO NOT INSERT
ANY OBJECT WHILE COMPACTION
CHAMBER IS WORKING—KEEP HANDS
AND FEET AWAY.” The illustration notes that
“[t]he fact that adequate warning was given does
not preclude [a worker who falls into the
machine] from seeking to establish” that the
compactor was defectively designed by virtue of
the fact that there was no guard to prevent such
an accident. Similarly . . . we conclude that the
Supreme Court of Appeals of West Virginia
would hold that despite the fact that users can
be and were instructed regarding how to use the
[product], that does not protect the seller, as a
matter of law, from liability for failing to adopt a
design that would have provided significantly
better protection than any warning could.

Id. (citing Sturm, Ruger & Co. v. Day, 594 P.2d 38, 44 (Ala. 1979)
(“Where the most stringent warning does not protect the public,
the defect itself must be eliminated if the manufacturer is to
avoid liability.”), modified, 615 P.2d 621 (Ala. 1980), overruled
on other grounds by Dura Corp. v. Harned, 703 P.2d 396, 405 n.
5 (Ala. 1985); Uloth v. City Tank Corp., 384 N.E.2d 1188, 1192
(1978) (“Whether or not adequate warnings are given is a factor
to be considered on the issue of negligence, but warnings cannot
absolve the manufacturer or designer of all responsibility for the
safety of the product.”); David G. Owen, Warnings Don’t Trump
Design: The Rise and Fall of § 402A Comment j, 153 Products
Liability Advisory 1 (Nov. 2001); Howard Latin, “Good”
Warnings, Bad Products, and Cognitive Limitations, 41 U.C.L.A.
L. Rev. 1193, 1295 (June 1994) (“Good product warnings may be
useful, indeed necessary, in many accident-prevention settings
but their value is inherently limited and they consequently
should not be treated as legally acceptable alternatives to safer
product designs and marketing strategies.”)).
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grounds, 355 S.E.2d 272 (S.C. 2003 (reversing the
trial court because it “improperly weighed .
evidence rather than merely considering its
existence” in granting the JNOV motion on the
inadequate warning theory); see also Claytor v.
General Motors Corp., 277 S.C. 259, 286 S.E.2d 129,
132 (1982) (stating that if products are “properly
prepared, manufactured, packaged and accompanied
with adequate warnings and instructions, they
cannot be said to be defective” and going on to
conclude that “[t]o hold otherwise would discourage
the marketing of many products because some danger
attends their use”).

In Curcio v. Caterpillar, Inc., 543 S.E.2d 264,
267-68, (S.C. Ct. App. 2001), for example, the
appellate court considered the fact that the personal
representative of a deceased mechanic’s estate had
sued a track-loader manufacturer under negligence
and strict liability claims at the trial level. Id. Upon
a jury verdict in favor of the plaintiff, the trial court
had set aside the defective design claim after
determining that the warnings were adequate as a
matter of law. Id. The appellate court observed: “In
determining that an adequate warning made the
loader safe for use in spite of any alleged defects, the
trial court relied on comment j to Section 402A of the
Restatement (Second) of Torts, as interpreted in Allen
[v. Long Mfg. NC, Inc., 505 S.E.2d 354, 357 (S.C. Ct.
App. 1998)].” Id. at 269. The appellate court affirmed
the trial court and rejected the plaintiff’s claim that
“irrespective of the efficacy of the warnings . . . she
presented sufficient evidence at trial [in the form of
an alternative design]” such that there was “an issue
of fact as to whether the loader was defectively
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designed and therefore unreasonably dangerous.” Id.
at 269, rev'd on other grounds.

In Aldana v. RJ Reynolds Tobacco Co., No.
2:06—366—CWH, 2007 WL 3020497, at *4-5 (D.S.C.
Oct. 12, 2007), the plaintiff also alleged design defects
to support her product liability and negligence claims.
The District Court of South Carolina, citing Curcio,
dismissed the plaintiff’s claims because it found that
the warning’s compliance with a federal act
demonstrated that they were adequate as a matter of
law; the court therefore also had to dismiss the
plaintiff’s design defect claims under South Carolina
law. Id. (citing Curcio, 543 S.E.2d at 268).

This court—sitting in diversity and therefore
guided by South Carolina law—is similarly compelled
to grant Defendants’ Motion for Summary Judgment
with respect to Plaintiff’s design defect claims given
the determination, supra, that the product’s warnings
are adequate as a matter of law. Compare, e.g.,
Phelan v. Synthes, 35 Fed. App’x 102, 109 (4th Cir.
2002) (per curiam) (disallowing the defendant’s
design defect claims under South Carolina law after
affirming the District Court of South Carolina’s
exclusion of expert testimony and subsequent
directed verdict that the product’s warning was
adequate as a matter of law based on the warning’s
text that “clearly spellled] out” the danger), with
Campbell v. Gala Indus., Inc., No. Civ.A.6:04-2036-
RBH, 2006 WL 1073796, at *3 (D.S.C. Apr. 20, 2006)
(denying summary judgment after declining to accept
defendant’s argument that the product’s warnings
were adequate and therefore not defective under
South Carolina law because a human factors expert
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presented reliable evidence that the product’s
warnings were inadequate).

Moreover, proof of a defective condition is
necessary to make out a strict liability claim based on
products liability, Allen, 505 S.E.2d at 356; a
negligence claim based on products liability, id. at 356
(stating that “proof that the manufacturer breached
its duty to exercise reasonable care to adopt a safe
design”); and a breach of warranty claim based on
product liability, id. (citing Doty v. Parkway Homes
Co., 368 S.E.2d 670, 671 (1988)). Because South
Carolina law precludes this court from finding that
the PWC was defective if the warnings are adequate,
this court therefore specifically grants Defendants’
Motion for Summary Judgment as to Plaintiff’s strict
liability, negligence, and breach of warranty claims.

Citing Allen v. Long Mfg. NC, Inc., 505 S.E.2d
354 (S.C. Ct. App. 1998), Plaintiff suggests that only
where a “manufacturer concedes it [sic] product is
dangerous [can] the product . . . be made safe by an
adequate warning,” and that Defendants provide no
such concessions here. (ECF No. 92 at 8.) But, as
Defendants note in their Reply, “the only inference of
any import to be made from a finding that a given
warning is adequate is that the product is ‘not in a
defective condition unreasonably dangerous.”
Curcio, 543 S.E.2d at 276 (internal quotation marks
and citation omitted). As to Defendants’ specific
argument, the Allen court did not create a brightline
rule that an adequate warning makes safe only those
products a defendant “concedes” is dangerous. Allen,
505 S.E.2d at 359 (observing that the fact that the
defendant had conceded the product was dangerous
mooted the lower court’s determination that the
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defendant was required to present a feasible
alternative design to survive summary judgment on
its design defect claims). And comment j of Section
402A of the Restatement (Second) of Torts (1965),
again which South Carolina still follows, does not
appear to contemplate Plaintiff’s argument; instead it
simply provides: “A seller may prevent a product from
being ‘unreasonably dangerous' if the seller places an
adequate warning on the product regarding its use. If
a warning 1s given which, if followed, makes the
product safe for use, the product cannot be deemed
defective or unreasonably dangerous.”

Because the court concludes based on the
evidence before it that the warnings Defendants
provided were adequate as a matter of law, it must
also conclude that Defendants prevented the product
from being defective and unreasonably dangerous
such that Defendants are entitled to summary
judgment as to Plaintiff’s claims for breach of
warranty, negligence, and strict products liability.

V. CONCLUSION

Based on the aforementioned reasons, the
court hereby GRANTS Defendants’ Motion for
Summary Judgment (ECF Nos. 70, 70-1).

IT IS SO ORDERED.

[/s/ J. Michelle Childs]
United States District Judge

August 15, 2016

Columbia, South Carolina
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