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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 17-40415

UNITED STATES OF AMERICA,
Plaintiff-Appellee

V.

TREVOR BOUTTE,
Defendant-Appellant

Appeal from the United States District Court
for the Eastern District of Texas

(Filed Feb. 12, 2018)
ORDER:

Through counsel, Trevor Boutte, federal prisoner
# 20477-078, moves for a certificate of appealability
(COA) to appeal the district court’s denial of his 28
U.S.C. § 2255 motion challenging his guilty plea con-
victions for conspiracy to possess with intent to distrib-
ute cocaine and possession of a firearm in furtherance
of a drug trafficking crime. He contends that (1) his
guilty plea to the firearm offense was unknowing and
involuntary because his counsel did not advise him
that he would receive a consecutive sentence for the
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firearm offense; and (2) he is entitled to a sentence re-
duction under 18 U.S.C. § 3582(c)(2) based on Amend-
ment 782 to the Sentencing Guidelines.

To obtain a COA, Boutte must “make a substantial
showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473,
483-84 (2000). When the district court has denied the
claims on the merits, the petitioner must show “that
jurists of reason could disagree with the district court’s
resolution of his constitutional claims or that jurists
could conclude the issues presented are adequate to
deserve encouragement to proceed further.” Miller-El
v. Cockrell, 537 U.S. 322, 327 (2003). Boutte has not
made the required showing on his claims. Accordingly,
Boutte’s COA motion is DENIED.

/s/Jennifer Walker Elrod
JENNIFER WALKER ELROD
UNITED STATES
CIRCUIT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
TREVOR BOUTTE § CIVIL ACTION NO.
v § 4:15CV575
' § CRIMINAL NO.
UNITED STATES § 4:12CR249(1)
OF AMERICA §

ORDER DENYING
CERTIFICATE OF APPEALABILITY

(Filed May 5, 2017)

Movant Trevor Boutte, by and through his attor-
ney, filed a notice of appeal (Dkt. 11), which is con-
strued as a motion for certificate of appealability. A
habeas petitioner must obtain a certificate of appeala-
bility before he can appeal a district court’s decision.
28 U.S.C. § 2253(c)(1). A certificate of appealability
may issue only if the petitioner has made a substantial
showing of the denial of a constitutional right. 28
U.S.C. § 2253(c)(2).

The Supreme Court of the United States fully ex-
plained the requirement associated with a “substantial
showing of the denial of a constitutional right” in Slack
v. McDaniel, 529 U.S. 473, 484 (2000). In cases where
a district court rejects a petitioner’s constitutional
claims on the merits, the petitioner “must demonstrate
that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or
wrong.” Id.; Henry v. Cockrell, 327 F.3d 429, 431 (5th
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Cir. 2003). “When a district court denies a habeas peti-
tion on procedural grounds without reaching the mo-
vant’s underlying constitutional claim, a COA should
issue when the movant shows, at least, that “jurists of
reason would find it debatable whether the [motion]
states a valid claim of the denial of a constitutional
right and that jurists of reason would find it debatable
whether the district court was correct in its procedural
ruling.” Id. The Supreme Court has held that a certifi-
cate of appealability is a “jurisdictional prerequisite”
and a court of appeals lacks jurisdiction to rule on the
merits until a certificate of appealability has been is-
sued. Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).

Movant’s § 2255 motion was dismissed because
the issues he raised were without merit. He has not
shown that the decision dismissing his § 2255 motion
was wrong. And, he has not shown that jurists of rea-
son would find the assessment of his claims debatable.
In sum, Movant has not made a substantial showing of
the denial of a constitutional right and is not entitled
to a certificate of appealability.

Accordingly, it is ORDERED that the construed
motion for certificate of appealability is DENIED. All

motions by either party not previously ruled upon are
DENIED.
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SIGNED this the 5th day of May, 2017.
/s/ Richard A. Schell

RICHARD A. SCHELL
UNITED STATES
DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
TREVOR BOUTTE § CIVIL ACTION NO.
v § 4:15CV575
' § CRIMINAL NO.
UNITED STATES § 4:12CR249(1)
OF AMERICA §
ORDER OF DISMISSAL

(Filed April 6, 2017)

The above-entitled and numbered civil action
was referred to United States Magistrate Judge Kim-
berly Priest Johnson. The Report and Recommenda-
tion of the Magistrate Judge (the “Report”) (Civ. Dkt.
7),! which contains proposed findings of fact and rec-
ommendations for the disposition of such action, has
been presented for consideration. The Report recom-
mends that the court deny Boutte’s Motion to Vacate,
Set Aside, or Correct Sentence pursuant to 28 U.S.C.
§ 2255 (Dkt. 1), dismiss the case with prejudice, and
deny a certificate of appealability. Boutte has filed
written Objections (Civ. Dkt. 8). Having made a de novo
review of the Objections, the court concludes that the
findings and conclusions of the Magistrate Judge are
correct and adopts the same as the findings and con-
clusions of the court.

! When referencing the docket, the court will designate any
reference to Civil Action No. 4:15CV575 as “Civ.” and Criminal
No. 4:12CR249(1) as “Crim.”
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I. BACKGROUND

On October 12, 2012, the Drug Enforcement Agency
(“DEA”) was investigating a suspected drug conspiracy
involving Boutte and a cooperating defendant (“CD”).
See Crim. Dkt. 33 at 4. Working with DEA agents, the
CD had arranged to meet Boutte at a restaurant in
Plano, Texas, where Boutte and the CD would complete
a transaction involving five (5) kilograms of cocaine.
See id. At the restaurant, Boutte placed a bag contain-
ing $147,520.00 into the CD’s vehicle. See id. After re-
ceiving the bag of money from Boutte, the CD told
Boutte he would deliver the cocaine to Boutte’s resi-
dence at a later time. See id. Shortly thereafter, the CD
received a telephone call from Boutte asking about the
status of the cocaine delivery. See id. Following this in-
cident, DEA agents went to Boutte’s residence and
placed him under arrest. See id. DEA agents also exe-
cuted a search warrant on the residence; agents seized
$30,628.00 in cash, multiple firearms, and approxi-
mately 3.4 grams of cocaine from the home. See id.

On November 7, 2012, Boutte was charged by in-
dictment with two counts. See Crim. Dkt. 15. Count
One charged Boutte with participating in a conspiracy
to possess with the intent to distribute five (5) kilo-
grams or more of cocaine in violation of 21 U.S.C.
§§ 841(a)(1) and 846. See id. at 1. The conspiracy was
allegedly active for over six years, between January
of 2006 and November of 2012. See id. Count Two
charged Boutte with possession of firearms on or about
October 11, 2012, in furtherance of the drug conspiracy
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described in Count One, in violation of 18 U.S.C.
§ 924(c). See id. at 2.

On January 24, 2013, Boutte entered guilty pleas
as to both counts without a written plea agreement.
See Crim. Dkt. 24. At the change of plea hearing, the
Government informed Boutte of the charges against
him, the elements of the charges, and the Govern-
ment’s burden to prove the elements beyond a reason-
able doubt should he proceed to trial. See Crim. Dkt. 36
at 6-7. The court advised Boutte that the conspiracy
charge carried a statutory penalty of not less than ten
(10) years’ and not more than life imprisonment and
the firearm charge carried a statutory penalty of not
less than five (5) years’ and not more than life impris-
onment. See id. at 7-8. The court further advised
Boutte that any sentence imposed on the firearm
charge would run consecutive to a sentence on the drug
trafficking charge. See Civ. Dkt. 1-3 at 4; Crim. Dkt. 36
at 7-8. The court engaged in a colloquy with Boutte to
ensure he understood the meaning of “consecutive” in
the context of his sentence:

THE COURT: Now, do you understand that
that particular count, I believe, is served con-
secutively? That means you’ll be sentenced
first on count one and then whatever sentence
you receive on count one, you’ll get a sentence
on count two, and you’ll have to serve count
two after you serve count one?

DEFENDANT BOUTTE: Yes, Sir.

THE COURT: Okay. Very well. That’s what
consecutive means. All right.
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See Crim. Dkt. 36 at 8. Boutte verbally acknowledged
that he understood the elements of the charges and the
applicable penalties. See id. at 8. He further repre-
sented to the court that he had thought about entering
a guilty plea and decided of his own free will to enter a
guilty plea, without regard to force, threats, or prom-
ises from anyone else. See id. at 9.

Notwithstanding his attestations at the change of
plea hearing, on April 4, 2013, Boutte filed a Motion to
Withdraw Guilty Plea as to the firearm charge on the
grounds that the plea was unknowing and involuntary.
See Crim. Dkt 32. At the hearing on the motion, Boutte
asserted that, after reading the Presentence Investiga-
tion Report (“PSR”), he had come to believe the Gov-
ernment lacked a factual basis to prove the weapons
recovered from his home had been used “in furtherance
of” the drug trafficking crime, as required for convic-
tion under 18 U.S.C. § 924(c). See Crim. Dkt. at 23-29.
Boutte also stated he plead guilty on the firearm
charge because he thought he “couldn’t plead guilty
just to one count, but . . . had to plead guilty to both of
the counts.” See id. 50 at 23. Boutte stated he came to
this conclusion based on the advice of counsel. See id.
However, Boutte’s defense counsel testified that he
never gave Boutte any such advice. See id. at 32-33.
Ultimately, the court denied Boutte’s Motion to With-
draw Guilty Plea. See id. at 35.

Thereafter, the court sentenced Boutte to the man-
datory minimum sentence on both counts, to be served
consecutively. See Crim. Dkt. 47. The court entered for-
mal judgment on September 24, 2013. Id.
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Boutte appealed and, on May 29, 2014, the United
States Court of Appeals for the Fifth Circuit affirmed
his conviction. See United States v. Boutte, 569 F. App’x
311, 312 (5th Cir. 2014). Among other things, the Fifth
Circuit held Boutte’s guilty plea on the firearm charge
was knowing and voluntary, and the trial court’s denial
of Boutte’s motion to withdraw his guilty plea was not
error. See id. at 312-13.

On August 21, 2015, Boutte filed the instant
§ 2255 motion, challenging his guilty plea on the fire-
arm charge and his sentence. See Civ. Dkt. 1. Boutte
argued: (1) his guilty plea on the firearm charge was
not knowing and voluntary because he entered the
plea without understanding a sentence imposed on the
firearm charge would run consecutive to a sentence im-
posed for the drug conspiracy charge; (2) his trial coun-
sel rendered ineffective assistance when advising him
of the sentencing consequences of a guilty plea on the
firearm charge; and (3) he was entitled to a safety-
valve reduction to his sentence pursuant to Amend-
ment 782 of the Sentencing Guidelines. The Magis-
trate Judge concluded each of Boutte’s claims lacked
merit and recommended that his § 2255 motion be de-
nied. See Civ. Dkt. 7 at 8. Boutte now objects to the
findings and conclusions of the Magistrate Judge. See
Civ. Dkt. 8.
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II. ANALYSIS

A. THE COURT ADOPTS THE MAGISTRATE
JUDGE’S CONCLUSION THAT BOUTTE’S
GUILTY PLEA WAS KNOWING AND VOL-
UNTARY

Boutte objects to the Magistrate Judge’s conclu-
sion that he failed to establish his claim that his guilty
plea on the firearm charge was unknowing and invol-
untary. See Civ. Dkt. 8 at 1. Boutte argues the Magis-
trate Judge should have accorded greater weight to
evidence that his defense counsel did not properly ex-
plain that a sentence on the firearm charge would run
consecutive to a sentence on the conspiracy until April
3, 2013, well after the change of plea hearing, when
counsel met with Boutte to review the PSR. See id. at
5. Boutte cites evidence that counsel brought a printed
copy of the text of 18 U.S.C. § 924 to the April 3, 2013,
meeting; the printout had a date-stamp of April 2,
2013. See id. Based on this evidence, Boutte asserts,
“[i]t is reasonable to conclude that had trial counsel
done his job and explained the consequences of plead-
ing guilty to the 924(c)(1) weapons count to Movant be-
fore January 24, 2013 (when Movant pleaded guilty to
both counts), trial counsel would not have had [to]
print out 18 U.S.C. § 924 from the Cornell Law School
Legal Information Institute on April 2, 2013 to show
Movant on April 3, 2013.” See id.

However, the court does not agree that this conclu-
sion is reasonable. The mere fact that counsel printed
a copy of the statute before meeting with Boutte does
not support Boutte’s contention that counsel failed to
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review or discuss the elements of the statute with
Boutte before the change of plea hearing. Nor does it
support an inference that counsel was unfamiliar with
the statute at earlier dates. Boutte’s argument to the
contrary is pure speculation.

Boutte also contends the Magistrate Judge should
have accorded more weight to Boutte’s statements that
he was confused about the meaning of the word “con-
secutive” at the change of plea hearing; therefore, he
did not understand the nature of the punishment as-
sociated with the firearm charge when he pled guilty.
See id. at 1-2. However, Boutte’s contention that he
did not appreciate the meaning of “consecutive” is un-
supported by the record. The trial court conducted a
colloquy with Boutte at the change of plea hearing re-
garding the meaning of “consecutive” in the context of
his sentence. See Crim. Dkt. 36 at 8. The court ex-
plained “consecutive” in laymen’s terms, and Boutte
unequivocally indicated he understood the penalty he
faced. See id. In light of this record, the court agrees
with the Magistrate Judge’s finding that “Movant’s
own statements in response to the Court’s questioning
at the change of plea hearing indicate that he under-
stood his sentencing exposure on the firearm charge,
including the requirement that the sentence be served
consecutively,” before he entered his guilty plea. Civ.
Dkt. 7 at 5.

The court further observes that Boutte was not si-
lent about other instances of confusion at the change
of plea hearing. For example, he personally explained
to the court that the Government’s factual statement
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was incorrect with respect to the quantity of drugs
for which Boutte was taking responsibility. See Crim.
Dkt. 36 at 12. In light of Boutte’s apparent willingness
and ability to resolve confusion at the change of plea
hearing by identifying the issue and requesting clari-
fication from the court, his silence regarding the con-
secutive term of his sentence speaks volumes.

There is a heavy burden on a defendant who seeks
to overcome an attestation of voluntariness in open
court at a hearing pursuant to Rule 11 of the Federal
Rules of Criminal Procedure. See United States v.
McElhaney, 469 F.3d 382, 385 (5th Cir. 2006) (citing
United States v. Diaz, 733 F.2d 371, 375 (5th Cir. 1984)).
To overcome that burden, the defendant must show
that his plea was “‘so much the product of misunder-
standing, duress, or misrepresentation by others as to
make the plea a constitutionally inadequate basis for
imprisonment.”” Diaz, 733 F.2d 371, 373-74 (5th Cir.
1984) (quoting Blackledge v. Allison, 431 U.S. 63, 75
(1977)). Boutte has not carried this burden. His argu-
ment that he did not understand the meaning of “con-
secutive” is simply not borne out by the record.

To the extent Boutte argues the Magistrate Judge
should have convened a hearing to develop facts re-
lated to Boutte’s subjective understanding (See Civ.
Dkt. 8 at 6, 10), his objection lacks merit. Boutte has
presented no independent evidence indicating the likely
merit of his allegations, thus an evidentiary hearing
is not warranted. See United States v. Cervantes, 132
F.3d 1106, 1110 (5th Cir. 1998) (“If the defendant pro-
duces independent indicia of the likely merit of her
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allegations, typically in the form of one or more affida-
vits from reliable third parties, she is entitled to an
evidentiary hearing on the issue. If, however, the de-
fendant’s showing is inconsistent with the bulk of her
conduct or otherwise fails to meet her burden of proof
in the light of other evidence in the record, an evi-
dentiary hearing is unnecessary.” (citation omitted));
United States v. Hughes, 635 F.2d 449, 451 (5th Cir.
1981) (“When the files and records of a case make man-
ifest the lack of merit of a Section 2255 claim, the trial
court is not required to hold an evidentiary hearing.”);
United States v. Auten, 632 F.2d 478, 480 (5th Cir. 1980)
(denying an evidentiary hearing because the defend-
ant pointed to no evidence, and the court found none,
to support the defendant’s allegations).

B. THE COURT ADOPTS THE MAGISTRATE
JUDGE’S CONCLUSION THAT BOUTTE
FAILED TO SHOW INEFFECTIVE AS-
SISTANCE OF COUNSEL

Next, Boutte objects to the Magistrate Judge’s con-
clusion that he failed to show his trial counsel ren-
dered ineffective assistance when advising Boutte of
the consequences of pleading guilty to the firearm
charge. See Civ. Dkt. 8 at 5-7. The Supreme Court has
held:

[Tlhe two-part Strickland v. Washington test
applies to challenges to guilty pleas based on
ineffective assistance of counsel. In the con-
text of guilty pleas, the first half of the Strick-
land v. Washington test is nothing more than
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a restatement of the standard of attorney
competence already set forth in Tollett v. Hen-
derson [citation] and McMann v. Richardson
[citation]. The second, or “prejudice” require-
ment, on the other hand, focuses on whether
counsel’s constitutionally ineffective perfor-
mance affected the outcome of the plea pro-
cess. In other words, in order to satisfy the
“prejudice” requirement, the defendant must
show that there is a reasonable probability
that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted
on going to trial.

Hill v. Lockhart, 474 U.S. 52, 58-59 (1985) (citations
omitted). Boutte objects to the Magistrate Judge’s con-
clusion that he failed to establish ineffective assistance
under this standard on two grounds.

First, Boutte renews his assertion that counsel
rendered deficient performance because he affirma-
tively misadvised Boutte that sentences on the drug
trafficking and firearm charges would “run together”
and not “back to back.” See Civ. Dkt. 8 at 1; see also 1-
3 at 5. Boutte suggests the Magistrate Judge should
have conducted an evidentiary hearing to determine
the precise nature of trial counsel’s advice. See Civ.
Dkt. 8 at 6, 10. However, the Magistrate Judge properly
concluded that any deficiency in counsel’s advice was
cured by the advice furnished by the court regarding
the consecutive nature of Boutte’s sentence. Accord-
ingly, the Magistrate Judge reasoned that Boutte could
not demonstrate Strickland prejudice, even if counsel’s
performance was deficient. Because an evidentiary
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hearing on the nature of counsel’s advice would only
have produced facts related to the objective reasona-
bleness of counsel’s performance under the deficient
performance prong of Strickland, the court is of the
opinion that a hearing would have been unhelpful in
this case.

Boutte also argues counsel’s performance was de-
ficient because counsel should have, but failed to, ad-
vise Boutte that a guilty plea to the firearm charge
would necessarily result in the loss of the safety-valve
reduction in his sentence pursuant to Amendment
782 of the Sentencing Guidelines. See Civ. Dkt. 8 at 7.
Boutte contends he was prejudiced by counsel’s omis-
sion because “but-for the [§] 924(c)(1) weapons count,
Movant would have qualified for the safety-valve [re-
duction]” and received a shorter sentence. Id. This ar-
gument lacks merit.

When a person is convicted under 21 U.S.C. §§ 841,
844, 846, 960, or 963, he or she may be eligible for the
“safety-valve” for drug offenses pursuant to 18 U.S.C.
§ 3553(f), which requires the court to impose a sen-
tence under 28 U.S.C. § 994 “without regard to any
statutory minimum sentence,” if certain conditions are
met. A defendant is eligible for the safety-valve reduc-
tion if the sentencing court finds:

(1) the defendant does not have more than 1
criminal history point, as determined un-
der the sentencing guidelines;

(2) the defendant did not use violence or
credible threats of violence or possess a
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firearm or other dangerous weapon
(or induce another participant to do
so) in connection with the offense;

(3) the offense did not result in death or seri-
ous bodily injury to any person,;

(4) the defendant was not an organizer, leader,
manager, or supervisor of others in the of-
fense, as determined under the sentenc-
ing guidelines and was not engaged in
a continuing criminal enterprise, as de-
fined in section 408 of the Controlled Sub-
stances Act; and

(5) not later than the time of the sentencing
hearing, the defendant has truthfully
provided to the Government all infor-
mation and evidence the defendant has
concerning the offense or offenses that
were part of the same course of conduct
or of a common scheme or plan, but the
fact that the defendant has no relevant or
useful other information to provide or
that the Government is already aware of
the information shall not preclude a de-
termination by the court that the defend-
ant has complied with this requirement.

18 U.S.C. § 3553(f) (emphasis added).

Boutte contends, “[t]here was never any evidence
presented or even allegation that Movant used a
weapon during the transaction in the restaurant park-
ing lot in Plano.... Nor was there any evidence
presented or even allegation that Movant possessed,
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showed, brandished, or used a weapon at any time dur-
ing a drug transaction. He collected guns legally be-
cause he had a general interest in them and target
shooting.” Civ. Dkt. 8 at 6. However, the plain language
of § 3553(f)(2) precludes safety-valve relief in any case
in which the defendant possesses a firearm in connec-
tion with the offense, regardless of whether the firearm
is showed, brandished, or otherwise used. Further-
more, the “offense” at issue in this case is the six year
conspiracy charged in the Indictment. It is not tempo-
rally limited to the October 12, 2012, meeting between
Boutte and the CD, as Boutte suggests in his Objec-
tions.

Boutte undisputedly possessed several firearms
during at least some portion of the six year conspiracy
charged in this case; indeed, five firearms were seized
from Boutte’s residence prior to the November 7, 2012,
end date of the conspiracy. Furthermore, the weapons
were seized at the same time and place as a large
quantity of currency and approximately 3.4 grams of
cocaine — additional evidence of the drug conspiracy.
See Crim. Dkt. 33 at 4. Even without Boutte’s admis-
sion regarding the firearm charge, the evidence of his
possession of several firearms, significant amounts of
currency, and cocaine, paired with Boutte’s unchal-
lenged admission that he participated in a six year
conspiracy to possess and distribute cocaine, would
have precluded safety-valve relief in this case.

Counsel cannot be faulted for failing to advise
Boutte that entry of a guilty plea would forfeit a safety-
valve reduction to which Boutte was never entitled. To
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the contrary, counsel would have been ineffective had
such erroneous advice become the basis for Boutte’s de-
cision to forego a guilty plea. See Lafler v. Cooper, 566
U.S. 156, 164 (2012).

C. THE COURT ADOPTS THE MAGIS-
TRATE JUDGE’S CONCLUSION THAT
BOUTTE’S CLAIM FOR SENTENCE
REDUCTION PURSUANT TO AMEND-
MENT 782 IS PRECLUDED FROM COL-
LATERAL REVIEW

In his final objection, Boutte challenges the Mag-
istrate Judge’s conclusion that he is not entitled to re-
lief pursuant to Amendment 782 of the Sentencing
Guidelines. Boutte contends this ground for relief does
not state a claim that the court misapplied the Sen-
tencing Guidelines, as the Magistrate Judge indicated
in her Report. See Civ. Dkt. 7 at 6; 8 at 9. Boutte clari-
fies that the relief requested under Amendment 782 is
“in addition to” or “independent” from his voluntari-
ness and ineffective assistance claims. See Civ. Dkt. 7
at 6; 8 at 9. However, the court finds it unreasonable
to construe Boutte’s Amendment 782 argument as
anything other than a claim that the trial court misap-
plied the Sentencing Guidelines. The Magistrate Judge
properly concluded that such a claim is not cognizable
in a § 2255 motion. See United States v. Williamson,
183 F.3d 458, 462 (5th Cir. 1999).

In light of the foregoing, it is ORDERED that
Boutte’s Motion to Vacate, Set Aside or Correct Sentence
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(Dkt. 1) is DENIED, and this case is DISMISSED with
prejudice. A certificate of appealability is DENIED.
All motions by either party not previously ruled on are
hereby DENIED.

SIGNED this the 6th day of April, 2017.

/s/ Richard A. Schell
RICHARD A. SCHELL
UNITED STATES

DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

SHERMAN DIVISION
TREVOR BOUTTE § CIVIL ACTION NO.
v § 4:15CV575
' § CRIMINAL NO.
UNITED STATES § 4:12CR249(1)
OF AMERICA §

REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

(Filed Jan. 30, 2017)

Pro se Movant Trevor Boutte filed a Motion to Va-
cate, Set Aside or Correct Sentence pursuant to 28
U.S.C. § 2255. See Civ. Dkt. 1.! The motion was referred
to the undersigned United States Magistrate Judge for
findings of fact, conclusions of law, and recommenda-
tions for the disposition of the case pursuant to 28
U.S.C. § 636 and the Amended Order for the Adoption
of Local Rules for the Assignment of Duties to the
United States Magistrate Judge.

BACKGROUND

On November 7, 2012, Movant was charged by in-
dictment with conspiracy to possess with intent to
distribute cocaine, in violation of 21 U.S.C. § 846 (“the
drug trafficking charge”), and possession of a firearm

! When referencing the docket, the Court will designate
whether it is referring to the Civil Action No. 4:15CV575 as “Civ.”
and Criminal No. 4:12CR249(1) as “Crim.”
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in furtherance of a drug trafficking crime, in violation
of 18 U.S.C. § 924(c) (“the firearm charge”). See Crim.
Dkt. 15. On January 24, 2013, Movant entered guilty
pleas as to both counts without a written plea agree-
ment.2 See Crim. Dkt. 24.

At the change of plea hearing, the Government in-
formed Movant of the charges against him, the ele-
ments of the charges, and the Government’s burden to
prove the elements beyond a reasonable doubt should
he proceed to trial. See Crim. Dkt. 36 at 6-7. Thereafter,
the Court advised Movant that he faced statutory pen-
alties of not less than ten (10) years’ and not more than
life imprisonment for the drug trafficking charge and
not less than five (5) years’ and not more than life im-
prisonment for the firearm charge. See id. at 7-8. Mo-
vant acknowledged that he understood the elements of
the charges and the applicable penalties. See id. at 7.
He further stated that there were no promises, force,
or threats by anyone to induce him to enter a plea of
guilty. See Crim. Dkt. 36 at 9-10.

2 Although the Government cites a written plea agreement,
there appears to be no written plea agreement in this case. See
Crim. Dkt. 24 (Clerk’s minute entry indicating Movant’s guilty
plea without a written agreement and factual statement); Crim.
Dkt. 36 at 8 (Court’s acknowledgment at change of plea hearing
that no written plea agreement exists). Likewise, the Govern-
ment’s citation to an oral waiver of appeal and post-conviction re-
lief at the change of plea hearing does not reveal any such waiver.
Accordingly, this Report does not consider the Government’s ar-
guments that Movant’s claims are, in part, barred from collateral
review by a waiver of post-conviction relief contained in the plea
agreement.
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On April 4, 2013, Movant filed a Motion to With-
draw Guilty Plea as to the firearm charge on the
grounds that the plea was unknowing and involuntary.
See Crim. Dkt 32. At the hearing on the motion, Mo-
vant asserted that he plead guilty on the firearm
charge because he thought that he “couldn’t plead
guilty just to one count, but . . . had to plead guilty to
both of the counts.” See Crim. Dkt. 50 at 23. He stated
he came to this conclusion based on the advice of coun-
sel. See id. However, defense counsel testified that
he never gave Movant any such advice. See id. at
32-33. Movant further asserted that, after reading
the Presentence Investigation Report (“PSR”), he had
come to believe the Government lacked a factual basis
to prove that weapons recovered from his home had
been used “in furtherance of” the drug trafficking crime,
as required for conviction under 18 U. S.C. § 924(c). See
id. at 23-29. Ultimately, the Court denied Movant’s Mo-
tion to Withdraw Guilty Plea. See id. at 35. In doing so,
the Court specifically discussed the factors listed in
United States v. Carr, 740 F.2d 339, 343-44 (5th Cir.
1984), and found that Movant’s plea was knowing and
voluntary. See Crim. Dkt. 50 at 33-35.

The Court sentenced Movant to the mandatory
minimum sentence on both counts, to be served consec-
utively. See Crim. Dkt. 47. The Court entered a formal
judgment on September 24, 2013. Id.

Movant appealed and on May 29, 2014, the United
States Court of Appeals for the Fifth Circuit affirmed
his conviction. See United States v. Boutte, 569 F. App’x
311, 312 (5th Cir. 2014). Among other things, the Fifth
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Circuit held that Movant’s plea on the firearm charge
was knowing and voluntary and the Court’s denial of
his motion to withdraw his plea was not error. See id.
at 312-13. Movant did not file a petition for writ of cer-
tiorari. He filed the pending motion on August 21,
2015. See Civ. Dkt. 1.

LEGAL STANDARD

As a preliminary matter, it should be noted that a
§ 2255 motion is “fundamentally different from a di-
rect appeal.” United States v. Drobny, 955 F.2d 990, 994
(5th Cir. 1992). The range of claims that may be raised
in a § 2255 proceeding is narrow; the movant may not
bring a broad based attack challenging the legality of
the conviction. Rather, claims are limited to errors of
constitutional or jurisdictional magnitude that could
not have been reached by a direct appeal. See United
States v. Seyfert, 67 F.3d 544, 546 (5th Cir. 1995);
United States v. Shaid, 937 F.2d 228, 232 (5th Cir.
1991). There are four cognizable grounds upon which a
federal prisoner may move to vacate, set aside or cor-
rect his sentence: (1) constitutional issues; (2) chal-
lenges to the district court’s jurisdiction to impose the
sentence; (3) challenges to the length of a sentence in
excess of the statutory maximum; and (4) claims that
the sentence is otherwise subject to collateral attack.
28 U.S.C. § 2255; Seyfert, 67 F.3d at 546.
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ANALYSIS

Movant challenges his plea of guilty on the fire-
arm charge and asserts that he is entitled to a reduced
sentence under the amended United States Sentencing
Guidelines. However, he fails to state a basis for federal
habeas relief.

I. Voluntariness of Guilty Plea

Movant asserts that his plea of guilty on the fire-
arm charge should be vacated because it was not know-
ing or voluntary. Specifically, he contends he entered
the plea without understanding that a sentence im-
posed on the firearm charge would run consecutively
to a sentence imposed for the drug trafficking charge.

There is a heavy burden on a defendant who seeks
to overcome an attestation of voluntariness in open
court at a hearing pursuant to Rule 11 of the Fed-
eral Rules of Criminal Procedure. See United States v.
McElhaney, 469 F.3d 382, 385 (5th Cir. 2006) (citing
United States v. Diaz, 733 F.2d 371, 375 (5th Cir.
1984)). To overcome that burden, the defendant must
show that his plea was “so much the product of mis-
understanding, duress, or misrepresentation by others
as to make the plea a constitutionally inadequate basis
for imprisonment.”” Diaz, 733 F.2d 371, 373-74 (5th
Cir. 1984) (quoting Blackledge v. Allison, 431 U.S. 63,
75 (1977)).

Movant offers nothing but bare and conclusory as-
sertions that he did not understand the penalty related
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to the firearm charge. In contrast, the record shows
that, before accepting Movant’s guilty plea, the Court
advised him about the five (5) year mandatory mini-
mum sentence and noted that any sentence imposed
on the firearm charge would run consecutive to a sen-
tence on the drug trafficking charge. See Civ. Dkt. 1-3
at 4; Crim. Dkt. 36 at 7-8. The Court also made sure
Movant understood the meaning of “consecutive” in the
context of his sentence, inquiring:

Now, do you understand that that particular
count, I believe, is served consecutively? That
means you’ll be sentenced first on count one
and then whatever sentence you receive on
count one, you'll get a sentence on count two,
and you’ll have to serve count two after you
serve count one?

See id. at 8. At the end of this discussion, Movant
stated he understood the charge and potential penalty.
See id.

Movant’s own statements in response to the
Court’s questioning at the change of plea hearing indi-
cate that he understood his sentencing exposure on the
firearm charge, including the requirement that the
sentence be served consecutively. He has not provided
any evidence or allegations to rebut his sworn state-
ments. Accordingly, he fails to demonstrate that his
plea was unknowing or involuntary.
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II. Ineffective Assistance of Counsel Related
to Guilty Plea

Movant also asserts his trial counsel rendered in-
effective assistance when advising him of the sentenc-
ing consequences of a guilty plea on the firearm charge.
He contends counsel affirmatively misadvised him
that the sentences on the drug trafficking charge and
the firearm charge would “run together” and not “back
to back.” See Civ. Dkt. 1-3 at 5.

Defendants have a Sixth Amendment right to
counsel that extends to the plea-bargaining process.
See Hill v. Lockhart, 474 U.S. 52, 57-59 (1985). The two-
part Strickland v. Washington test applies to chal-
lenges to guilty pleas based on ineffective assistance
of counsel. See id. at 58. The performance prong of
Strickland requires a defendant to show “‘that coun-
sel’s representation fell below an objective standard
of reasonableness.”” Id. (quoting Strickland, 466 U.S.
at 688). To show prejudice under Strickland, a defend-
ant must show that but for counsel’s error, he would
not have entered a plea of guilty and, instead, would
have insisted upon proceeding to trial. See id.

Movant cites only his affidavit in support of the
claim that counsel’s performance was deficient. How-
ever, his attestations are not supported by the record
and are, therefore, insufficient to resolve the issue. See
United States v. Hughes, 635 F.2d 449, 451 (5th Cir.
1981) (“With regard to resolution of factual issues in a
Section 2255 case, this Court has held that contested
fact issues ordinarily may not be decided on affidavits
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alone, unless the affidavits are supported by other evi-
dence in the record.”).

Even assuming, arguendo, that counsel gave Mo-
vant deficient advice regarding the nature of the pen-
alty he faced on the firearm charge, Movant cannot
demonstrate that he was prejudiced by any shortfalls
in counsel’s representation. As discussed previously,
any information counsel failed to provide regarding
Movant’s potential sentence on the firearm charge was
supplied by the Court at the change of plea hearing.
And Movant elected to forego a trial and plead guilty
in spite of this information.

III. Sentence Reduction Pursuant to Amend-
ment 782

Lastly, Movant argues he is entitled to a sentence
reduction pursuant to Amendment 782 of the Sentenc-
ing Guidelines. As a threshold matter, this claim is
barred from collateral review. See United States v. Wil-
liamson, 183 F.3d 458, 462 (5th Cir. 1999) (a claim that
the Court misapplied the Sentencing Guidelines is not
cognizable in a § 2255 motion). Movant’s claim also
lacks merit.

Amendment 782 reduced by two (2) levels the
Base Offense Level assigned to a defendant by the
Guidelines’ Drug Quantity Table in Section 2D1.1. See
United States v. Hernandez, 647 F. App’x 426, 427
(5th Cir. 2016) (citing U.S.S.G. App. C., Amend. 782;
U.S.S.G. App. C., Amend. 788 (making Amendment 782
retroactive)). However, in this case, application of a two
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(2) level reduction would not result in a shorter sen-
tence.

When sentencing Movant, the Court adopted the
PSR’s finding that Movant had a total offense level of
twenty-nine (29), which included a three (3) point re-
duction for acceptance of responsibility. See Crim. Dkt.
33 at 5. His criminal history category was 1. See id.
at 11. His Guideline range on the conspiracy charge
was eighty-seven (87) to one hundred and eight (108)
months’ imprisonment. See id. However, since the of-
fense carried a ten (10) year mandatory minimum sen-
tence pursuant to 21 U.S.C. § 841(b), his Guideline
sentence was one hundred and twenty (120) months.
See id.; see also U.S.S.G. 5G1.1(b) (“Where a statutorily
required minimum sentence is greater than the maxi-
mum of the applicable guideline range, the statutorily
required minimum sentence shall be the guideline sen-
tence.”). Likewise, Movant’s Guideline sentence on the
firearm charge was the five (5) year minimum term of
imprisonment required by 18 U.S.C. §924(c). See Crim.
Dkt. 33 at 11.

On both charges, the Court sentenced Movant to
the mandatory minimum term of imprisonment re-
quired by statute. These statutory minimum penalties
trump any conflicting sentence set forth in the Guide-
lines. See U.S.S.G. 5G1.1; Edwards v. United States,
523 U.S. 511, 515 (1998). Accordingly, any reduction to
Movant’s offense level pursuant to Amendment 782
would not result in a shorter sentence. Movant has
shown no basis for relief.
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CERTIFICATE OF APPEALABILITY

An appeal may not be taken to the court of appeals
from a final order in a proceeding under § 2255 “unless
a circuit justice or judge issues a certificate of appeal-
ability.” 28 U.S.C. § 2253(c)(1)(B). Although Movant
has not yet filed a notice of appeal, it is respectfully
recommended that the Court, nonetheless, address
whether he would be entitled to a certificate of appeal-
ability. See Alexander v. Johnson, 211 F.3d 895, 898
(5th Cir. 2000) (A district court may sua sponte rule on
a certificate of appealability because “the district court
that denies a [movant] relief is in the best position to
determine whether the [movant] has made a substan-
tial showing of a denial of a constitutional right on the
issues before the court. Further briefing and argument
on the very issues the court has just ruled on would be
repetitious.”).

A certificate of appealability may issue only if a
movant has made a “substantial showing of the denial
of a constitutional right.” Slack v. McDaniel, 529 U.S.
473, 484 (2000); 28 U.S.C. § 2253(c)(2). “In order to
make a substantial showing, a petitioner must demon-
strate that ‘reasonable jurists would find the district
court’s assessment of the constitutional claims debat-
able or wrong.”” Henry v. Cockrell, 327 F.3d 429, 431
(5th Cir. 2003) (quoting Slack, 529 U.S. at 484). “When
the district court has denied a claim on procedural
grounds, however, the petitioner must also demon-
strate that 4urists of reason would find it debatable
whether the district court was correct in its procedural
ruling.’” Id. (quoting Slack, 529 U.S. at 484).
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There is no likelihood that reasonable jurists could
debate the denial of Movant’s § 2255 motion on sub-
stantive or procedural grounds, nor find that the issues
presented are adequate to deserve encouragement to
proceed. See Miller-El v. Cockrell, 537 U.S. 322, 336-37
(2003) (citing Slack, 529 U.S. at 484). Accordingly, Mo-
vant is not entitled to a certificate of appealability as
to his claims.

RECOMMENDATION

It is recommended that the above-styled Motion to
Vacate, Set Aside or Correct Sentence pursuant to 28
U.S.C. § 2255 (Civ. Dkt. 1) be DENIED and that the
case be dismissed with prejudice. It is further recom-
mended that a certificate of appealability be DENIED.

Within fourteen (14) days after service of the Mag-
istrate Judge’s report, any party must serve and file
specific written objections to the findings and recommen-
dations of the Magistrate Judge. 28 U.S.C. § 636(b)(1)(C).
In order to be specific, an objection must identify the
specific finding or recommendation to which objection
is made, state the basis for the objection, and specify
the place in the Magistrate Judge’s Report and Recom-
mendation where the disputed determination is found.
An objection that merely incorporates by reference or
refers to the briefing before the Magistrate Judge is
not specific.

Failure to file specific, written objections will bar
the party from appealing the unobjected-to factual
findings and legal conclusions of the Magistrate Judge
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that are accepted by the district court, except upon
grounds of plain error, provided that the party has
been served with notice that such consequences will
result from a failure to object. See Douglass v. United
Servs. Auto. Ass’n, 79 F.3d 1415, 1417 (5th Cir. 1996)
(en banc), superseded by statute on other grounds, 28
U.S.C. § 636(b)(1) (extending the time to file objections
from ten (10) to fourteen (14) days).

SIGNED this 30 day of January, 2017

/s/ Kimberly Johnson
KIMBERLY C. PRIEST JOHNSON
UNITED STATES
MAGISTRATE JUDGE






