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[DO NOT PUBLISH] 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 16-16440 
Non-Argument Calendar 

D.C. Docket No. 1:15-cv-02520-RWS 

STEVEN W. BERNSTEIN, 

Plaintiff-Appellant, 

versus 

WELLS FARGO BANK, N.A., 
WELLS FARGO HOME MORTGAGE, 
FEDERAL HOME LOAN MORTGAGE 
CORPORATION, 

Defendants-Appellees, 

MCCALLA RAYMER, LLC, 

Defendant. 

Appeal from the United States District Court 
for the Northern District of Georgia 

(July 12, 2017) 

Before TJOFLAT, JULIE CARNES, and JILL PRYOR, 
Circuit Judges. 

PER CURIAM: 
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In November 2007, Steven Bernstein gave Terrace 
Mortgage Company a security deed to secure a 
$400,000 note, the proceeds of which he used to re-
finance the mortgage on his residence. The deed and 
note were subsequently assigned to Wells Fargo. On 
February 22, 2010, Bernstein exercised his right to re-
scind the loan transaction under the Truth in Lending 
Act, 15 U.S.C. § 1601, et seq., specifically § 1635(a), by 
sending Wells Fargo a notice of his intent to rescind the 
transaction.' Under § 1635(b), Wells Fargo had 20 days 
after receipt of Bernstein's notice to return to Bern-
stein "any money or property given as earnest money, 

1  Section 1635(a), Disclosure of obligor's right to rescind, 
states in pertinent part: 

111n the case of any consumer credit transaction . . . in 
which a security interest . . . is or will be retained or 
acquired in any property which is used as the principal 
dwelling of the person to whom credit is extended, the 
obligor shall have the right to rescind the transaction 
until midnight of the third business day following the 
consummation of the transaction or the delivery of the 
information and rescission forms required under this 
section together with a statement containing the mate-
rial disclosures required under this subchapter, which-
ever is later, by notifying the creditor, in accordance 
with regulations of the Bureau, of his intention to do 
so. The creditor shall clearly and conspicuously dis-
close, in accordance with regulations of the Bureau, to 
any obligor in a transaction subject to this section the 
rights of the obligor under this section. The creditor 
shall also provide, in accordance with regulations of the 
Bureau, appropriate forms for the obligor to exercise 
his right to rescind any transaction subject to this sec-
tion. 

15 U.S.C. § 1635(a). 
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down payment, or otherwise, and . . . take any action 
necessary or appropriate to reflect the termination of 
any security interest created upon the transaction  .112  If 
the creditor fails to take these steps, it is amenable to 
suit under § 1640(e), which provides that an action 
may be brought in district court "within one year from 
the date of the occurrence of the violation." Id. 
§ 1640(e). Wells Fargo failed to take any of these steps. 
In consequence, Bernstein had "three years after the 
date of the consummation of the [loan] transaction," to 
enforce his right to rescission; otherwise, it would ex-
pire. Id. § 1635(f). 

2  Section 1635(b), Return of money or property following re-
scission, states in pertinent part: 

When an obligor exercises his right to rescind under 
subsection (a), he is not liable for any finance or other 
charge, and any security interest given by the obligor, 
including any such interest arising by operation of law, 
becomes void upon such a rescission. Within 20 days 
after receipt of a notice of rescission, the creditor shall 
return to the obligor any money or property given as 
earnest money, down payment, or otherwise, and shall 
take any action necessary or appropriate to reflect the 
termination of any security interest created under the 
transaction. If the creditor has delivered any property 
to the obligor, the obligor may retain possession of it. 
Upon the performance of the creditor's obligations un-
der this section, the obligor shall tender the property to 
the creditor,  except that if return of the property in kind 
would be impracticable or inequitable, the obligor shall 
tender its reasonable value. 

15 U.S.C. § 1635(f). 



Bernstein brought this action pro se to enforce his 
right to rescission on July 15, 2015.1  He alleged that he 
exercised his § 1635(a) right to rescind on February 22, 
2010, by sending Wells Fargo a notice to that effect, 
and that when Wells Fargo failed to respond, the notice 
rendered both Wells Fargo's security interest and the 
note he executed void by operation of law. Wells Fargo 
moved to dismiss Bernstein's claim, arguing that 
§ 1635(f)'s three-year provision did not apply because 
the loan was a "residential mortgage transaction" and 
§ 1635(e)(1) rendered that provision inapplicable  .4  It 
argued alternatively that the three-year provision pro-
vided Bernstein no benefit because he waited more 
than five years after sending his notice of intent to re-
scind before filing suit. 

The District Court gave Bernstein the benefit of 
the doubt as to whether the loan was a residential 
mortgage transaction such that § 1635(f)'s three-year 
provision was rendered inapplicable by § 1635(e)(1)'s 
bar, but nonetheless concluded that his TILA claim 
was untimely. Under 15 U.S.C. § 1640(e), all TILA 
claims must be brought "within one year from the date 
of the occurrence of the [creditor's] violation." Wells 
Fargo's failure to discharge its § 1635(b) obligations 
within 20 days after receiving Bernstein's notice to re-
scind constituted a violation within the meaning of 

Bernstein's complaint contained other claims arising out of 
the loan transaction not implicated in this appeal. 

Section 1635(e)(1) provides that § 1635, which includes 
§ 1635(f), does not apply to "(1) a residential mortgage transac-
tion as defined in section 1602(w) of this title." 
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§ 1640(e), and thus set the clock for the one-year period 
that section provides. That period began to run on 
March 14, 2011. Applying the three-year limitations 
period of § 1635(f), Bernstein had until March 13, 2014 
to sue. He waited too long, until July 15, 2014, to act. 

Bernstein urged the District Court to hold that he 
was enforcing "an already-effective rescission of his 
mortgage, relying on Jesinoski v. Countrywide Home 
Loans, Inc., 135 S. Ct. 790 (2015), for the proposition 
that giving notice alone affects a rescission by opera-
tion of law." Doc. 29 at 14. He posits that "pursuant to 
the 'roadmap' provided by Jesinoski he did not have to 
file a lawsuit to compel rescission." The burden was on 
Wells Fargo. Id. at 14-15. The District Court was not 
persuaded. Nor are we. We therefore affirm the District 
Court's ruling that Bernstein's claim is time-barred. In 
doing so, we reject his equitable-tolling argument as 
frivolous. We reject as meritless his argument that the 
Court erred in dismissing his claim for declaratory re-
lief under the Georgia Declaratory Judgment Act, 
O.C.G.A. § 9-4-2. 

AFFIRMED. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

STEVEN W. BERNSTEIN, 
Plaintiff, 
V. CIVIL ACTION NO. 

WELLS FARGO BANK, N.A, 1:15-CV-2520-RWS 
et al., 

Defendants. 

ORDER 
(Filed Jun. 28, 2016) 

This matter is before the Court on the Report and 
Recommendation of Magistrate Judge Catherine M. 
Salinas [Doc. No. 291. Plaintiff has filed objections [Doe. 
No. 31], and Defendants have filed a reply brief [Doe. 
No. 32]. Plaintiff filed a Motion to Strike Defendant's 
Response in Opposition to Plaintiff's Objection to the 
Magistrate Judge's Report and Recommendation [Doe. 
No. 33] as being untimely. However, taking into ac-
count the three-day extension under Federal Rule of 
Civil Procedure 6(d), the Response was timely. There-
fore, Plaintiff's Motion to Strike [Doe. No. 33] is DE-
NEED. 

Having carefully considered the record, the Report 
and Recommendation, Plaintiff's objections, and De-
fendants' reply, the Court approves and adopts the Re-
port and Recommendation [Doe. No. 291 as the opinion 
and order of this Court. As such, Defendants' Motion to 
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Dismiss [Doc. No. 241 is GRANTED. The Clerk is DI-
RECTED to close this action. 

SO ORDERED, this 28th day of June, 2016. 

Is! Richard W. Story 
RICHARD W. STORY 
United States District Judge 



us Me: 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

STEVEN W. BERNSTEIN, 
Plaintiff, 

V. CIVIL ACTION NO. 
WELLS FARGO BANTK, NA, 1:15-CV-2520-RWS-CMS 
et al., 

Defendants. 

FINAL REPORT AND RECOMMENDATION 
(Filed May 13, 2016) 

This case presently is before the Court on Defend-
ants Wells Fargo Bank, N.A., Wells Fargo Home Mort-
gage, and Federal Home Loan Mortgage Corporation's 
("Defendants") Motion to Dismiss the Amended Com-
plaint for Failure to State a Claim. (Doe. 24). For the 
reasons stated below, I RECOMMEND that the Mo-
tion to Dismiss be GRANTED. 

I. BACKGROUND 
Plaintiff Steven W. Bernstein ("Plaintiff"), proceed-

ing pro Se, filed this action on July 15, 2015, seeking 
monetary damages and an injunction to stop foreclo-
sure proceedings at the property located at 1428 Valley 
View Rd., Dunwoody, Georgia 30338 ("the Property"). 
(Doe. 1, Compl.). He also filed a motion for a Temporary 
Restraining Order ("TRO"). (Doe. 2). Plaintiff named 
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four entities as defendants: Wells Fargo Bank, N.A. and 
Wells Fargo Home Mortgage (collectively "Wells Fargo")'; 
Federal Home Loan Mortgage Corporation ("Freddie 
Mac"); and McCalla Raymer, LLC, alleged to be "the 
law firm scheduled to handle the foreclosure sale on 
Aug. 4, 2015." (Compi. 113, 4, 5). Plaintiff raised seven 
counts in the Complaint: Violation of 12 C.F.R. § 124.41, 
Regulation X of the Real Estate Settlement Procedures 
Act ("RESPA") (Count 1); Injunctive Relief (Count 2); 
Equitable Accounting (Count 3); Wrongful Attempted 
Sale under Power (Count 4); Negligence (Count 5); Spe-
cific Performance (Count 6); and Violation of the Rights 
of the Elderly (Count 7). 

On July 31, 2015, District Judge Richard W. Story 
held a hearing on the motion for TRO. (Doe. 8). At the 
hearing, the parties presented argument regarding 
standing and the validity of Plaintiff's offer to tender. 
Following the hearing, Judge Story issued an Order en-
joining Wells Fargo from selling the Property, conclud-
ing that Plaintiff had shown a substantial likelihood of 
success on the merits of his rescission claim. (Doe. 9). 
Thereafter, Plaintiff sought leave to amend his com-
plaint, which Judge Story granted, except with respect 
to Defendant McCalla Raymer, LLC; Judge Story con-
cluded that all the proposed claims against McCalla 
Raymer, LLC failed as a matter of law, making amend-
ment futile. (Doc. 22). 

1  Plaintiff alleges on the first page of his Verified Petition 
and in Paragraph 21 that Wells Fargo Bank, N.A. is the loan ser-
vicer. He later alleges in Paragraphs 7 and 65 that Wells Fargo 
Home Mortgage is the loan servicer. 
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The Amended Complaint raises four counts: De-
claratory Judgment (Count 1); Violation of 12 C.F.R. 
§ 1024.41, Regulation X of RESPA (Count 2); Violation 
of 15 U.S.C. 1635(b), Truth in Lending Act ("TILA") 
(Count 3); and Equitable Accounting (Count 4). (Doc. 
23, "Am. Compi."). The remaining defendants, Wells 
Fargo and Freddie Mac, have now moved to dismiss all 
counts in the Amended Complaint. (Doc. 24). Plaintiff 
filed a response in opposition (Doc. 27), and Defend-
ants have replied (Doc. 28). 

II. FACTS. 

The following fact statement is taken from the al-
legations in Plaintiff's Amended Complaint and the 
exhibits attached thereto, as well as certain documents 
attached to the motion to dismiss  .2  The facts, as al-
leged, are accepted as true for the purposes of this mo-
tion to dismiss. See Oxford Asset Mgmt., Ltd. v. Jaharis, 
297 F.3d 1182, 1188 (11th Cir. 2002). 

Plaintiff alleges that he has resided at the Prop-
erty for more than 21 years. (Am. Compl. 1 8). Plaintiff 
alleges that on November 2, 2007, he "refinanced the 

2  The undersigned has considered the underlying loan doc-
uments and title transfer documents attached to Defendants' 
motion to dismiss without converting the motion into one for 
summary judgment because these documents are central to Plain-
tiff's claims, and the authenticity of the documents has not been 
challenged. See Horsley v. Feldt, 304 F.3d 1125, 1134 (11th Cir. 
2002); Brooks v. Blue Cross & Blue Shield, 116 F.3d 1364, 1369 
(11th Cir. 1997). Furthermore, the Court can take judicial notice 
of the loan documents and title transfer documents to the extent 
they are publicly recorded property records. 
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mortgage on the Property" and executed a promissory 
note (the "Note") from Terrace Mortgage Company 
("Terrace") in the principal amount of Four Hundred 
Thousand Dollars ($400,000) (the "Loan"). (Am. Compi. 
19; see Doc. 24-3). Plaintiff also executed a Security 
Deed (the "Security Deed") in favor of Mortgage Elec-
tronic Registration Systems, Inc. ("MERS") as grantee 
and nominee for Terrace. (Doc. 24-3). The Security 
Deed was recorded at Deed Book 20463, Page 286, 
DeKalb County, Georgia Records on November 27, 
2007. (Id.). 

The Property has been in Plaintiff's name since 
October 15, 2007, when he acquired an interest in the 
Property through a Quitclaim Deed (the "Quitclaim 
Deed") from "The 1428 Valley View Road, Bernstein 
Trust." (Doc. 24-2). The Quitclaim Deed was recorded 
on November 27, 2007, the same day the Security Deed 
was recorded. (Id.). On or about August 31, 2012, 
MERS assigned the Security Deed to Wells Fargo. (Doc. 
24-4). The Assignment is recorded at Deed Book 23244, 
Page 197 DeKaib County, Georgia Records. (Id.). Plain' 
tiff alleges, upon information and belief, that Freddie 
Mac is the owner and holder of the Note and Security 
Deed. (Am. Compi. ¶ 11). 

Plaintiff alleges that on February 22,2010, he sent 
Wells Fargo a Notice to Rescind Loan Transaction 
("Notice"), which he made pursuant to the three-year 
right to cancel provision of 5 U.S.C. § 1635(f). (Am. 
Compi. 113). In the Notice, Plaintiff stated that he was 
entitled to rescind because he was not given adequate 
disclosures or timely disclosure of his right to cancel 
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and because the annual percentage rate ("APR") and 
finance charges exceeded the acceptable tolerances al-
lowed under TILA. (Id. 114). According to Plaintiff, 
once he rescinded, the security interest or lien became 
automatically void, by operation of law, and the Note 
was voided. (Id. 115). According to Plaintiff, Wells 
Fargo did not respond to the Notice and failed to take 
steps required by 15 U.S.C. § 1635(b). (Am. Compl. 
1117, 20). Plaintiff alleges that he was "ready, willing, 
and able" to make the proper tender and that Wells 
Fargo failed to accept tender of the amount due to 
them. (Id. 11 21, 22). 

On January 18, 2013, Plaintiff, through counsel, 
filed a civil action in DeKaib County Superior Court 
(the "Superior Court") against Wells Fargo and other 
parties relating to the Property. (Doe. 24-11). Plaintiff 
asserted numerous causes of action relating to the as-
signment of the Security Deed and Wells Fargo's right 
to conduct a nonjudicial foreclosure sale of the Prop-
erty. (Id.). On May 9, 2013, the Superior Court entered 
an Order dismissing all of Plaintiff's claims. (Doe. 24-
12). The Superior Court found that Plaintiff lacked 
standing to challenge the validity of an assignment of 
the Security Deed, that Wells Fargo is entitled to fore-
close on the Property because of Plaintiff's default on 
the Loan, and that Wells Fargo and the other Defend-
ants were under no obligation to negotiate with Plain-
tiff following his default. (Id.). 

On June 19, 2015, Plaintiff received a Notice of 
Foreclosure Sale, with a sale date of August 4, 2015. 
(Am. Compi. 126). Thereafter, Plaintiff submitted a 



App. 13 

"complete loss mitigation application" in an effort to 
mitigate his damages, but Wells Fargo failed to re-
spond; (Id. ¶91 27, 30). Plaintiff then filed this civil ac-
tion on July 15, 2015. 

III. LEGAL STANDARD 

A motion to dismiss pursuant to Rule 12(b)(6) of 
the Federal Rules of Civil Procedure can be granted 
only if the complaint, with all factual allegations ac-
cepted as true, fails to "raise a right to relief above the 
speculative level." Bell Atlantic Corp. v. Twombly, 550 
U.S. 544, 545 (2007). A plaintiff's pleading obligation 
"requires more than labels and conclusions, and a for-
mulaic recitation of the elements of a cause of action 
will not do." Id. at 555. "To survive a motion to dismiss, 
a complaint must contain sufficient factual matter, ac-
cepted as true, to 'state a claim to relief that is plausi-
ble on its face." Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009) (quoting Twombly, 550 U.S. at 570)). In consid-
ering a motion to dismiss, the court must eliminate any 
allegations in the complaint that are merely legal con-
clusions, and then, where there are well-pleaded fac-
tual allegations, assume their veracity and determine 
whether they plausibly give rise to an entitlement to 
relief. Am. Dental Assn v. Cigna Corp., 605 F.3d 1283, 
1290 (11th Cir. 2010). 

Although reasonable inferences are made in a 
plaintiff's favor in considering a motion to dismiss, 
"unwarranted deductions of fact' are not admitted as 
true." Aldana v. Del Monte Fresh Produce, NA., 416 
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F.3d 1242, 1248 (11th Cir. 2005) (quoting S. Fla. Water 
Mgmt. Dist. v. Montalvo, 84 F.3d 402, 408 n.10 (11th 
Cir. 1996)). In addition, courts may infer from the fac-
tual allegations in the complaint "obvious alternative 
explanations" that suggest lawful conduct rather than 
the unlawful conduct the plaintiff would ask the court 
to infer. Twombly, 550 U.S. at 567. 

IV. ANALYSIS 

The Amended Complaint raises four counts: De-
claratory Judgment (Count 1); violation of 12 C.F.R. 
§ 1024.41, Regulation X of RESPA (Count 2); Violation 
of 15 U.S.C. 1635(b), Truth in Lending Act ("TILA") 
(Count 3); and Equitable Accounting (Count 4). (Doc. 
23, "Am. Compl."). I will first address Plaintiff's fed-
eral claims. 

A. Regulation X of RESPA (Count 2) 

In Count 2, Plaintiff allegs [sic] that Defendants 
violated Regulation X of RESPA, 12 C.F.R. 1024.41(g). 
(Am. Compl. 1137-40). Regulation X of RESPA, prom-
ulgated by the Consumer Financial Protection Bureau 
pursuant to section 1022(b) of the Dodd-Frank Act, 12 
U.S.C. §5512(b), and RESPA 12 U.S.C. § 2601 et seq., 
restricts a loan servicer's right to conduct a foreclosure 
sale where the borrower, after receiving a first notice 
or filing required by applicable law for the foreclosure 
process, submits a complete loss mitigation applica-
tion at least 37 days before a foreclosure sale. Id. 
§ 1024.41(g). 
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In the Amended Complaint, Plaintiff alleges that 
he received a notice of foreclosure on June 19, 2015, 
noticing a foreclosure sale date of August 4, 2015. (Am. 
Compi. ¶ 26). Thereafter, Plaintiff alleges that he sent 
a loss mitigation application to Wells Fargo and that 
Wells Fargo failed to respond. (Id. 1127, 30). Defend-
ants argue that any claim under this section must be 
dismissed because no foreclosure actually happened. 
(Doc. 24-1 at 12; Doc. 28 at 5). I agree. 

A loan servicer who fails to comply with RESPA 
and Regulation X faces damages in the form of "any 
actual damages caused by the failure, and up to $ [21,000 
in statutory damages if there is a pattern or practice of 
noncompliance with RESPA." McLean v. GMAC Mortg. 
Corp., 398 F. App'x 467, 471 (11th Cir. 2010) (un-
published) (citing 12 U.S.C. § 2605(f)). Thus, a plaintiff 
seeking to recover under RESPA must allege facts rel-
evant to the necessary element of damages to show 
that that [sic] he or she suffered actual damages or is 
entitled to statutory damages based on "a pattern or 
practice of noncompliance." Frazile v. EMC Mortg. 
Corp., 382 F. App'x 833, 836 (11th Cir. 2010) (un-
published). Bare allegations that a defendant violated 
a plaintiff's rights under Regulation X, without factual 
support or allegations of actual damages as a result of 
the alleged violation, are insufficient to state a claim. 
See Servantes v. Caliber Home Loans, Inc., 2014 WL 
6986414, at *1  (E.D. Mich. Dec. 10, 2014) (to success-
fully plead a violation of RESPA, including § 1024.41, 
a plaintiff must allege actual damages resulting from 
the RESPA violation). To survive a rule 12(b)(6) motion 
to dismiss, the complaint must allege that the plaintiff 
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timely submitted a complete loss mitigation applica-
tion and that the defendant subsequently violated 
RESPA by conducting a foreclosure sale prior to action 
on the application. See Dionne v. Fed. Nat'l Mortg. 
Ass'n, 110 F. Supp. 3d 338, 343-44 (D. N.H. June 16, 
2015). 

Here, there are no factual allegations of a "pattern 
or practice of noncompliance," and the foreclosure sale 
did not happen. Plaintiff does not identify any actual 
damages that can be linked to the alleged violation of 
Regulation X (i.e., a foreclosure sale) and alleges only 
that "[a] s a direct and proximate cause of the (sic) 
Wells Fargo's violations of § 1024.41(g), the Plaintiff 
has suffered actual damages." (Am. Compi. 140). Ab-
sent allegations identifying how Wells Fargo's failure 
to comply with any provision of Regulation X caused 
Plaintiff to sustain actual damages, the claim fails. See 
Houle v. Green Tree Serv., LLC, 2015 WL 1867526, 
at *4  (E.D. Mich. Apr. 23, 2015) (dismissing claims 
brought under Regulation X where the plaintiff failed 
to identify any actual damages suffered). Because 
Plaintiff has failed to allege facts to show actual dam-
ages or entitlement to statutory damages based on "a 
pattern or practice of noncompliance," I RECOM-
MEND that Defendants' motion to dismiss the Regu-
lation X claim (Count 2) be GRANTED.3  

The RESPA claim against Freddie Mac fails for the addi-
tional reason that Freddie Mac is not alleged to be the servicer of 
the Loan. (See Am. Compl. 1110, 11, 29). Rather, Freddie Mac is 
alleged to be the owner and holder of the Note and Security Deed. 
(Id. 11-1). While there is no Eleventh Circuit authority on this 
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B. TILA (Count 3) 

TILA was enacted to protect consumers against 
uninformed use of credit by requiring meaningful dis-
closure of credit terms and to protect against inaccu-
rate and unfair credit billing and credit card practices. 
15 U.S.C. § 1601(a); Jesinoski v. Countrywide Home 
Loans, Inc., U.S. ._..., 135 S.Ct. 790, 791-92 (2015). 
Under TILA and its implementing regulations, a con-
sumer in a mortgage loan transaction has the right - 
for three days after the latter of consummation, deliv-
ery of the required notice, or delivery of all material 
disclosures - to rescind the transaction. See 15 U.S.C. 
§ 1635; 12 C.F.R. § 226.23(a)(3). However, if either the 
TILA-required Notice of the Right to Cancel, or the 
TILA-required material disclosures4  are not delivered, 

issue, the language of Regulation X reflects that it is intended to 
apply only to servicers of loans. See 12 C.F.R. § 1024.41; see also 
§ 1024.35 ("a servicer shall comply with the requirements of this 
section... ."); Bennett v. Nat'l Mortg., LLC, 2015 WL 5294321, at 
*10_11 (S.D. Al. Sept. 8, 2015) (dismissing Regulation X claims 
against a lender who did, not service the loan and holding that 
RESPA and Regulation X apply only to mortgage servicers). 
While some courts have held that a lender may be held vicariously 
liable under Regulation X for the acts of its servicer, see Rouleau 
v. U.S. Bank, N.A., 2015 WL 1757104, at *6.7  (D.N.H. Apr. 17, 
2015), I am persuaded by the language of the statue [sic] and case 
law holding that only servicers can be held liable under Regula-
tion X. See Bennett, 2015 WL 5294321, at *1011;  see also McCar 
ley v. KPMG Intl, 293 F. App'x 719, 722 (11th Cir. 2008) 
(unpublished) (rejecting argument to hold subsidiary of mortgage 
servicer liable for alleged RESPA violation, noting that there was 
no authority assigning liability to parent or subsidiary companies 
under RESPA). 

The material disclosures required by TILA are: "the annual 
percentage rate, the finance charge, the amount financed, the 



"the right to rescind shall expire three years after con-
summation, upon transfer of all of the consumer's in-
terest in the property, or upon sale of the property, 
whichever occurs first." Id. Plaintiff claims that he is 
entitled to the benefit of the three-year rescission rule. 
Defendants argue that (1) Plaintiff is not entitled to 
the benefit of the three-year rescission rule because 
the loan was a "residential mortgage transaction" and 
(2) even if Plaintiff was entitled to the benefit of the 
three-year rescission rule, the claim still fails because 
Plaintiff waited more than five years after sending his 
notice, and the statute of limitations expired. 

1. Was the loan a "residential mortgage 
transaction"? 

Defendants argue that the TILA claim fails as a 
matter of law because the three-year right to rescind 
does not apply to Plaintiff's Loan. (Doc. 24-1 at 13-14). 
Defendants contend that the Loan was a "residential 
mortgage transaction," which is defined in the statute 
as, among other things, a transaction to finance the ac-
quisition or initial construction of a dwelling. 15 U.S.C. 
§ 1602(x). The statute makes clear that the three-year 
right to rescind does not apply such [sic] "residential 
mortgage transactions." See 15 U.S.C. § 1635(e)(1); 
Williams v. Homestake Mortg. Co., 968 F.2d 1137, 1139 
n.5 (11th Cir. 1992) (TILA's rescission provision "ap-
plies to those transactions in which the creditor retains 

total of payments, the payment schedule, and the disclosures and 
limitations referred to in §§ 226.32(c) and (d) and 226.35(b)(2)." 
12 C.F.R. § 226.23 n.48. 
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a security interest, other than a first mortgage, on the 
consumer's principal residence"); Infante v. Bank of 
Am. Corp., 468 F. App'x 918, 921 (11th Cir. 2012) (un-
published) (the TILA-based right to rescission is not 
available with respect to residential mortgage transac-
tions); Montoya v. Branch Banking & Trust Co., Case 
No. 1:11-CV-01869-RWS, 2012 WL 826993, at *7  (N.D. 
Ga. Mar. 9, 2012) (same). Defendants argue that the 
Loan was used to finance the acquisition of the Prop-
erty, directing the Court to evidence that the Quitclaim 
Deed and Security Deed were both filed on the same 
day. (Doc. 24-1 at 14). Plaintiff, on the other hand, as-
serts that the Loan was used to refinance a mortgage 
on the Property, and therefore, the Loan was not a "res-
idential mortgage transaction." (Am. Compi. 19; Doc. 
27 at 10). 

It is not clear from the Amended Complaint or the 
exhibits attached to the motion to dismiss how the 
mortgage proceeds were distributed or for what pur-
pose. Moreover, although the Quitclaim Deed and the 
Security deed were indeed recorded on the same day, 
the Quitclaim Deed is dated October 15, 2007, predat-
ing the Security Deed (dated November 2, 2007) by 
more than two weeks. (See Docs. 24-2, 24-3). After 
broadly construing Plaintiff's allegations and making 
all inferences in his favor, I find Plaintiff has stated a 
plausible claim of entitlement to the benefit of the 
TILA three-year rescission rule. 
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2. Is the TILA claim barred by the stat-
ute of limitations? 

Defendants next argue that even if the three-year 
rescission period applied to Plaintiff's Loan, the TILA 
claim still fails because it is barred by the statute of 
limitations. Pursuant to Section 1640(e) of TILA, "all 
TILA claims must be brought 'within one year from the 
date of the occurrence of the violation.'" Velardo v. 
Fremont Inv. & Loan, 298 F. App'x 890, 892 (11th Cir. 
2008) (unpublished) (citing 15 U.S.C. § 1640(e)). Plain-
tiff's claim is brought pursuant to 15 U.S.C. § 1635(b). 
(Am. Compl. 11 42, 45). That section provides that 
when a borrower exercises a valid right to rescission, 
the creditor must take action within twenty days after 
receipt of the notice of rescission, returning the bor-
rower's money and terminating its security interest. 
See 15 U.S.C. § 1635(b). The one-year limitations pe-
riod for violation of § 1635(b) claims runs from twenty 
days after a plaintiff gives notice of rescission. See 
Frazile v. EMC Mortgage Corp., 382 F. App'x833, 839 
(11th Cir. 2010). 

Plaintiff responds that he is enforcing an already-
effective rescission of his mortgage, relying upon Jes-
inoski v. Countrywide Home Loans, Inc., 135 S. Ct. 790 
(2015), for the proposition that giving notice alone ef-
fects rescission by operation of law. Plaintiff argues 
that pursuant to the "roadmap" provided by Jesinoski 
he did not have to file a lawsuit to compel rescission 
and, instead, the burden is on Defendants to challenge 
the rescission. (Doc. 27 at 11-12). Plaintiff also argues 
that Frazile, which Defendants cite to in support of 
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their statute of limitations argument, is not controlling 
because it predates the Supreme Court's decision in 
Jesinoski. (Id. at 12). 

Plaintiff's expansive reading of Jesinoski is not 
supported by the holding of the case and does not 
change the one-year limitations period for claims 
brought under § 1635(b), which, as noted in Frazile, be-
gins to run twenty days after a borrower gives notice 
of rescission. Jesinoski simply clarified that "recission 
is effected when the borrower notifies the creditor of 
his intention to rescind." Id. at 792. It did not expand 
the statute of limitations to bring a claim under 
§ 1635(b). See Bazemore v. US. Bank, NA., Case No. 
1:14-CV-3310-AT, 2016 WL 889676, at *2  (N.D. Ga. 
Mar. 8, 2016) (relying on Frazile to find a TILA claim 
untimely).5  

Here, Plaintiff alleges that he sent the Notice on 
February 22, 2010, and that he never received a re-
sponse. (Am. Compi. 1113, 17, 20). The one-year and 
twenty-day statute of limitations began running on 
that date. See Frazile, 382 F. App'x at 837; Jackson v. 
Bank of America, NA., Case No. 7:14-CV-82-HL, 2015 
WL 5684121, at *3  (M.D. Ga. Sept. 29, 2015). Thus, it 
is evident that the limitations period had expired long 
before Plaintiff initiated this civil action on July 15, 
2015. Accordingly, I RECOMMEND that Defendants' 

The district court's decision in Bazemore was issued after 
Jesinoski and cited to Jesinoski in another portion of the opinion 
discussing tender under TILA. 
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motion to dismiss Plaintiff's TILA claim (Count 3) be 
GRANTED. 

C. Declaratory Judgment (Count 1) 
"Mo pursue properly a declaratory judgment un-

der Georgia law 'a party must establish that a declar-
atory judgment is necessary to relieve himself of the 
risk of taking some future action that, without direc-
tion, would jeopardize his interests." Milani v. One 
West Bank FSB, 491 F. App'x 977, 979 (11th Cir. 2012) 
(unpublished) (quoting Porter v. Houghton, 542 S.E.2d 
491, 492 (Ga. 2001)). Plaintiff seeks a declaration that 
the Security Deed was cancelled, as a matter of law, 
in 2010 when he sent the Notice to Defendants. 
(Am. Compi. ¶(fl  34-36). Plaintiff argues that due to 
the threat of foreclosure, there is "a substantial and 
continuing controversy between Plaintiff and [De-
fendants] Wells Fargo and Freddie Mac" and seeks 
judgment to establish that his Notice of Recession [sic] 
was valid and "was effective as of the date Notice was 
given[.]" (Id. 1 35). 

A declaratory judgment is unavailable here because 
"all material rights have accrued based on past events." 
See Milani, 491 F. App'x at 979. In the Amended Com-
plaint, Plaintiff seeks, in effect, an advisory opinion as 
to whether, based upon past events, he would prevail 
on the merits if he filed an action to establish that any 
future foreclosure was wrongful. A declaratory judg-
ment is not available in such a situation. See Logan 
Paving Co. v. Peoples Bank & Trust, 395 S.E.2d 287,288 
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(Ga. Ct. App. 1990). Moreover, as discussed above, 
Plaintiff's claims under Regulation X of RESPA and 
TILA are due to be dismissed. Thus, Plaintiff's 
Amended Complaint fails to show that there is an 
actual, active case or controversy that would justify a 
declaratory judgment. See id. According, I RECOM-
MEND that Defendants' motion to dismiss Plaintiff's 
request for a declaratory judgment (Count 1) be 
GRANTED. 

D. Equitable Accounting (Count 4) 

In support of his claim for equitable accounting, 
Plaintiff alleges that he disagrees with the current 
"payoff figure" from Wells Fargo and accuses Defend-
ants of keeping "two sets of bookkeeping records," al-
lowing them to "double dip." (Am. Compi. 1146-50). 
Under Georgia law, equitable accounting "is granted 
only in carefully prescribed and determined circum-
stances, such as when an accounting at law is inade-
quate." Herring v. Standard Guar. Ins. Co., 232 S.E.2d 
544, 545 (Ga. 1977). Moreover, an accounting is availa-
ble only where the petitioner will likely be entitled to 
recover judgment for some amount. Riverview Condo-
miniumAss'n v. Ocwen Fed. Bank, 645 S.E.2d 5, 7 (Ga. 
Ct. App. 2007). Here, Plaintiff has failed to establish 
that he lacks a remedy at law. Moreover, Plaintiff is not 
likely to recover a judgment because, as discussed 
above, his claims are due to be dismissed. Accordingly, I 
RECOMMEND that Defendants' motion to dismiss 
Plaintiff's request for an equitable accounting (Count 
4) be GRANTED 
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V. CONCLUSION 

For the reasons discussed, I RECOMMEND that 
Defendants' Motion to Dismiss (Doc. 24) be GRANTED. 

SO REPORTED AND RECOMMENDED, this 
13th day of May, 2016. 

Is! Catherine Salinas 
Catherine M. Salinas 
United States Magistrate Judge 
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District Court Order Denying Reconsideration 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

STEVEN W. BERNSTEIN, 

Plaintiffs, 

V. : CIVIL ACTION NO. 
WELLS FARGO BANK, NA, : 1:15-CV-2520-RWS 
et al., 

Defendants. 

ORDER 
(Filed Sep. 7, 2016) 

This case is before the Court on Plaintiff's Motion 
for Reconsideration [Doc. No. 391. 

Under the Local Rules of this Court, "[miotions for 
reconsideration shall not be filed as a matter of routine 
practice[,]" but rather, only when "absolutely neces-
sary." LR 7.2(E), N.D. Ga. Such absolute necessity 
arises where there is "(1) newly discovered evidence; 
(2) an intervening development or change in control-
ling law; or (3) a need to correct a clear error of law or 
fact." Bryan u. Murphy, 246 F. Supp. 2d 1256, 1258-59 
(N.D. Ga. 2003). A motion for reconsideration may not 
be used "to present the court with arguments already 
heard and dismissed or to repackage familiar argu-
ments to test whether the court will change its mind." 
Id. at 1259 (quoting Brogdon ex rel. Cline v. Nat'l 
Healthcare Corp., 103 F. Supp. 2d 1322, 1338 (N.D.Ga. 
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2000)). Nor may it be used "to offer new legal theories 
or evidence that could have been presented in conjunc-
tion with the previously filed motion or response, un-
less a reason is given for failing to raise the issue at an 
earlier stage in the litigation." Adler v. Wallace Com-
puter Servs., Inc., 202 F.R.D. 666, 675 (N.D. Ga. 2001). 
Finally, "[a] motion for reconsideration is not an oppor-
tunity for the moving party. . . to instruct the court on 
how the court 'could have done it better' the first time." 
Pres. Endangered Areas of Cobb's History, Inc. v. US. 
Army Corps of Eng'rs, 916 F. Supp. 1557, 1560 (N.D. 
Ga. 1995), aff'd, 87 F.3d 1242 (11th Cir. 1996). 

Plaintiff contends that there are two reasons why 
reconsideration is appropriate here. First, Plaintiff re-
asserts his argument regarding the statute of limita-
tions of the Truth in Lending Act. This argument fails 
because he has not presented any newly discovered ev-
idence, an intervening development or change in con-
trolling law, or a need to correct a clear error of law or 
fact. Rather, Plaintiff merely reasserts the legal argu-
ments and case law cited in his objections to the Report 
and Recommendation. 

Second, Plaintiff argues that the Court's order 
should be set aside because his prior administratively 
closed lawsuit included a rescission claim. Plaintiff did 
not raise this argument during the pendency of this 
suit, and he cannot raise this argument for the first 
time at this stage. Additionally, even if the argument 
was properly before the Court, Plaintiff has not demon-
strated that the administratively closed lawsuit res-
cues his TILA claim. 
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For the reasons discussed above, Plaintiff's Mo-
tion for Reconsideration [Doc. No. 391 is DENIED. 

SO ORDERED, this 7th day of September, 2016. 

Is! Richard W. Story 
RICHARD W. STORY 
UNITED STATES 

DISTRICT JUDGE 



APPENDIX D 
Eleventh Circuit's Order Denying Rehearing 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

No. 16-16440-GG 

STEVEN W BERNSTEIN, 
Plaintiff-Appellant, 

versus 
WELLS FARGO BANK, N.A., 
WELLS FARGO HOME MORTGAGE, 
FEDERAL HOME LOAN MORTGAGE 
CORPORATION, 

Defendants-Appellees, 
MCCALLA RAYMER, LLC, 

Defendant. 

Appeal from the United States District Court 
for the Northern District of Georgia 

ON PETITION(S) FOR REHEARING AND PETI-
TION(S) FOR REHEARING EN BANC 

(Filed Aug. 29, 2017) 
BEFORE: TJOFLAT, JULIE CARNES and JILL 
PRYOR, Circuit Judges. 

PER CURIAM: 
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The Petition(s) for Rehearing are DENIED and no 
Judge in regular active service on the Court having re-
quested that the Court be polled on rehearing en banc 
(Rule 35, Federal Rules of Appellate Procedure), the 
Petition(s) for Rehearing En Banc are DENIED. 

ENTERED FOR THE COURT: 

Is! Gerald Tjoflat 
UNITED STATES 

CIRCUIT JUDGE 


