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CASE NO. 17-0721

IN THE SUPREME COURT OF TEXAS

Jose De La Cruz,
Petitioner

VS.

Alan Kailer and Hunton & Williams LLP,

Respondents

From the Court of Appeals
Fifth Judicial District of Texas

MOTION FOR REHEARING

Harold K. Tummel
State Bar No. 20286675
ken@tummelcasso.com
Tummel & Casso
7001 North 10* Street, Suite 201
McAllen, Texas 78504
Tel. No.: (956) 664-2222
Fax No.: (956) 664-0522

ATTORNEY FOR PETITIONER

The Court denied Petitioner’s petition for
review in this case, on 12-1-2017.
Thereafter, and upon timely filed motion
by Petitioner, the Court extended the
deadline for Petitioner’s filing of this
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motion until 1-17-2018. Therefore, this
motion is timely filed.’

Point 1

If A defrauds B, and C participates in the
fraudulent transaction with knowledge of
the fraud, then C is liable to B for
fraud under Texas Law.

2. This principle has been applied in the
following cases. Crisp v. Southwest
Bankshares L.easing Co., 586 SW2d 610,
615 (Tex. App. — Amarillo 1979, writ ref’d
n.r.e.); In re Gas Reclamation, Inc., 659 F.
Supp. 493, 518 (S.D.N.Y. 1987); Ogle v.
Comcast Corp., Inc., 547 B.R. 717, 758-
759 (S.D. Tex. 2016); Airport Blvd.
Apartments, Litd. v. NE 40 Partners, 411
B.R. 352, 361 (S.D. Tex. 2009); Matis v.
Golden, 228 SW3d 301, 310 (Tex. App. -
Waco 2007, no pet.); Corpus Christi Area
Teachers Credit Union v. Hernandez, 814
SW2d 195, 198 (Tex. App. - San Antonio
1991, no writ); First State Bank of Miami
v. Fatheree, 847 SW2d 391, 396 (Tex.
App. - Amarillo 1993, writ denied); Smith
v. Bidwell, 619 SW2d 445, 449 (Tex. App.
- Corpus Christi 1981, writ ref’'d n.r.e.);

Skrepnek v. Shearson I.ehman Bros., Inc.,

1Hereinafter, Petitioner will be called Plaintiff,
and Respondents will be called Defendants.
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889 SW2d 578, 580 (Tex. App. - Houston
[14* Dist.] 1994, no writ).

3. In the case at bar, Plaintiff pleaded such
a claim against Defendants, but
Defendants’ summary judgment motions
did not address such claim.?

4. The court of appeals mnevertheless
affirmed the trial court’s judgment.

Point 2

If A defrauds B, and C shares with A in the
fruits of the fraud with knowledge of the
fraud, C is liable to B for fraud
under Texas law.

5. This principle has been applied in the
following cases. First State Bank of
Miami v. Fatheree, 847 SW2d 391, 396
(Tex. App. - Amarillo 1993, writ denied);
Five Start Transfer & Terminal Ware.
Corp. v. Flusche, 339 SW2d 384, 387
(Tex. App. - Texarkana 1960, writ ref’d
n.r.e.); Corpus Christi Area Teachers
Credit Union v. Hernandez, 814 SW2d
195, 198 (Tex. App. - San Antonio 1991,
no writ).

’In fact, Defendants’ counsel denied during oral
argument before the court of appeals, that Plaintiff had
alleged such a claim.
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In the case at bar, Plaintiff pleaded such
a claim against Defendants, but
Defendants’ summary judgment motions
did not address the claim.?

The court of appeals nevertheless
affirmed the trial court’s judgment.

Point 3

If A defrauds B, and C (1) participates in the
fraudulent transaction and (2) shares with A
in the fruits of the fraud with knowledge of

10.

the fraud, then C is liable to B for fraud

under Texas law.

This principle is an inevitable logical
consequence of the wvalidity of the
principles stated in Points 1 and 2.

In the case at bar, Plaintiff pleaded such
a claim against Defendants, but
Defendants’ summary judgment motions
did not address the claim.*

The court of appeals mnevertheless
affirmed the trial court’s judgment.

5In fact, Defendants’ counsel denied during oral

argument before the court of appeals, that Plaintiff had
alleged such a claim.

“In fact, Defendants’ counsel denied during oral

argument before the court of appeals, that Plaintiff had
alleged such a claim.
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Point 4

It is well settled under Texas law, that a
summary judgment is improper if it
adjudicates claims not addressed directly
or indirectly in the summary judgment
motion.

The Court has long and consistently held
this principle to be wvalid. Chessher v.

Southwestern Bell Telephone Co., 658

SW2d 563, 564 (Tex. 1983) (“It

axiomatic that one may not be granted
judgment as a matter of law on a cause of
action not addressed in a summary
judgment proceeding”), citing Griffin v.
Rowden, 654 SW2d 435 (Tex. 1983), Puga
v. Donna Fruit Co., Inc., 634 SW2d 677
(Tex. 1982) and Missouri - Kansas - Texas

R.R. Co. v. City of Dallas, 623 SW2d 296
Tex. 1981). Hereinafter, this principle of
Texas law is called the “Chessher Rule.”

Point 5

In affirming the trial court’s summary

judgment, the court of appeals violated the

12.

Chessher Rule.

claims.

In the case at bar, Plaintiff pleaded
claims against Defendants which are
kinds of claims identified in Points 1-3,
but Defendants’ summary judgment
motions did not address any of those
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13. In affirming the trial court’s summary
judgment, the court of appeals improperly
acted in contravention of the Chessher
Rule.

Point 6

The affirmance of the trial court’s
judgment by the court of appeals makes this
case one subject to the Court’s jurisdiction,
pursuant to Texas Government Code

Section 22.001(a)(2).

14. Because the trial court’s judgment
contravened the Chessher Rule, the
affirmance of that judgment by the court
of appeals brings this case within the
Court’s jurisdiction, within the meaning
of Texas Government Code Section
22.001(a)(2).

Point 7

Given the Chessher Rule, it would be an
abuse of discretion for the Court to deny
Plaintiff’s petition for review.

15. There is no Texas rule of appellate
procedure which directs the Court in its
exercise of discretion, to review or decline
to review an appeal from a ruling by a
Texas court of appeals.

16. In particular, there is no rule of appellate
procedure which provides a rational basis
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for the Court’s treatment of the case at

bar in a way inconsistent with the
Chessher Rule.

A court abuses its discretion when it acts
without reference to any guiding rules or
principles. Downer v. Aquamarine
Operators, Inc., 701 SW2d 238, 241-242
(Tex. 1985).

Therefore, it would be an abuse of
discretion for the Court to deny Plaintiff’s
petition for review, as Plaintiff’s petition
relates to the complaint of the Plaintiff
stated in Point 5.

Point 8

It is well settled under Texas law, that

TRCP 166a(i) requires that a no-evidence
summary judgment motion clearly identify

19.

which element or elements of a claim or
defense the movant alleges is without

evidentiary support.

Such interpretation of TRCP 166a(i) has
been repeatedly held to be correct by
Texas courts of appeals, including the
Dallas court of appeals. Jose Fuentes Co.,
Inc. v. Alfaro, 418 SW3d 280 (Tex. App. —
Dallas 2013, pet. denied); Armstrong
DL.O Properties, LLI.C v. Furniss, No. 05-
13-01581-CV (Tex. App. —Dallas 2015, no
pet.); Davis v. Texas Farm Bureau Ins.,
470 SW3d 97 (Tex. App. — Houston [1**




A-12

Dist.] 2015, no pet.); Meredith v. Rose,
No. 05-15-00054-CV (Tex. App. — Dallas
2016, no pet.); Wyly v. Integrity Ins.
Solutions, 502 SW3d 901 (Tex. App. —
Houston [14"" Dist.] 2016, no pet.).
Hereinafter, such rule of construction is
called the “Alfaro Rule.”

Point 9

In affirming the trial court’s summary

judgment, the court of appeals violated the

20.

Alfaro Rule.

In the case at bar, Defendants filed
multiple no-evidence motions, which are
reproduced in Appendix 1 in the same
order in which they appear in Defendants’
first and second motions for summary
judgment. As shown in Appendix 1, each
of Defendants’ no-evidence summary
judgment motions was in one or the other
of two forms: (1) Plaintiff is without
evidence sufficient to prove one or more
elements of Plaintiff’s specified claim; or
(2) Plaintiff is without evidence sufficient
to prove all elements of Plaintiff’s
specified claim. The court of appeals
failed to recognize that the second form is
equivalent to the first form, and therefore
both forms are inadequate under TRCP
166a(i). In particular, the court of
appeals treated the second form as if it
were equivalent to the form: Plaintiff is
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without evidence sufficient to prove any”
element of Plaintiff’s specified claim.

21. In affirming the trial court’s summary
judgment, the court of appeals improperly
acted in contravention of the Alfaro Rule.

Point 10

The affirmance of the trial court’s judgment
by the court of appeals makes this case one
subject to the Court’s jurisdiction, pursuant

to Texas Government Code Section
22.001(a)(2).

22. Because the trial court’s judgment
contravened the Alfaro Rwule, the
affirmance of that judgment by the court
of appeals brings this case within the
Court’s jurisdiction, within the meaning
of Texas Government Code Section

22.001(a)(2).

5In Davis, the no-evidence movant actually listed
each element of the non-movant’s promissory-estoppel
claim, and then stated that the non-movant “could not
establish any of these elements.” Id at 107 (emphasis
added).
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Point 11

Given the Alfaro Rule, it would be an abuse

23.

24.

25.

26.

of discretion for the Court to deny
Plaintiff’s petition for review.

There is no Texas rule of appellate
procedure which directs the Court in its
exercise of discretion, to review or decline
to review an appeal from a ruling by a
Texas court of appeals.

In particular, there is no rule of appellate
procedure which provides a rational basis
for the Court’s treatment of the case at
bar in a way inconsistent with the Alfaro

Rule.

A court abuses its discretion when it acts
without reference to any guiding rules or
principles. Downer v. Aquamarine
Operators, Inc., 701 SW2d 238, 241-242
(Tex. 1985).

Therefore, it would be an abuse of
discretion for the Court to deny Plaintiff’s
petition for review, as Plaintiff’s petition
relates to the complaint of the Plaintiff
stated in Point 9.
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Point 12

The Court’s denial of Plaintiff’s petition for

27.

28.

29.

30.

review would violate Plaintiff’s right to

equal protection under federal law.

There is no Texas rule of appellate
procedure which directs the Court in its
exercise of discretion, to review or decline
to review an appeal from a ruling by a
court of appeals.

In particular, there is no rule of appellate
procedure which provides a rational basis
for the Court’s treatment of individual
petitioners for review, less favorably than
the Court’s treatment of petitioners for
review who are not individuals.

However, recent decisions of the Court to
review or not to review appeals from
decisions of courts of appeals show, that
the Court grants review to petitioners
who are not individuals much more
frequently than the Court grants review
to petitioners who are individuals. See
the attached declaration of Plaintiff’s
counsel (Appendix 2), and the attached
declaration of Robert Serfling, Ph. D.
(Appendix 3).

Such difference in treatment of petitions
for review does not bear “a rational
relation to some legitimate end.” There is
no rule of law that explains such
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difference. There is no public policy that
explains such difference.

Therefore, a denial of Plaintiff’s petition
for review would violate Plaintiff’s right
to equal protection against erroneous
rulings of Texas courts of appeals. U.S.
Const., Amend. 14, Section 1; Save
Palisade Fruitlands v. Todd, 279 F3d
1204, 1213 (10" Cir. 2002) (holding that
dissimilar treatment of classes of litigants
requires, at a minimum, a rational
relation to some legitimate end, to satisfy
the equal protection clause of U.S. Const.,
Amend. 14, Section 1).

PRAYER

Plaintiff prays that the Court grant

Plaintiff’s petition for review, reverse the
rulings of the court of appeals, and remand this
case to the court of appeals for further
proceedings consistent with the Court’s rulings
in this case.

Respectfully submitted,

/s/ Harold K. Tummel

SBN 20286675

S.D. Tex. No. 11901

Tummel & Casso

7001 North 10* Street, Suite 201
McAllen, Texas 78504

Tel. No.: (956) 664-2222

Fax No.: (956) 664-0522
ATTORNEY FOR PETITIONER
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CERTIFICATE OF COMPLIANCE
WITH TRAP 9.4()

According to the software program used to
make this petition, this petition contains a total
of 1,857 words.

/s/ Harold K. Tummel
CERTIFICATE OF SERVICE

I certify that a true copy of this
instrument was served on April 25, 2018 by e-
mail to:

Shawn Long

Sayles & Werbner, P.C.
1201 Elm Street, Suite 4400
Dallas, Texas 75270

William S. Snyder

Sayles & Werbner, P.C.
1201 Elm Street, Suite 4400
Dallas, Texas 75270

/s/ Harold K. Tummel
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Appendix 1

Table of No-Evidence Motions

"Apart from the traditional grounds set
forth above, De La Cruz’s fiduciary
breach claims fail on no-evidence grounds
because he cannot provide sufficient
evidence to sustain each and every
element of proof for which he carries the
burden at trial. Those elements are: (1)
the existence of a fiduciary relationship
between the plaintiff and defendant; (2)
the defendant’s breach of a fiduciary duty
arising from that relationship; and (3) the
breach must cause an injury to the
plaintiff or benefit to the defendant.
Accordingly, dismissal of De La Cruz’s
fiduciary breach claims is warranted
under Tex. R. Civ. P. 166(a)d)."
Defendants’ First MSJ, at page 18
(emphasis added).

"De La Cruz’s §27.01(a) claims also fail on
no-evidence grounds because he cannot
provide sufficient evidence to sustain
each and every element of proof for which
he carries the burden at trial. Those
elements are listed in Section C above
and the Hunton Defendants will not re-
list them here. Accordingly, dismissing
De La Cruzs 827.01(a) claims is
warranted under Tex. R. Civ. P.
166(a)(Q)." Defendants’ First MSJ, at
page 34 (emphasis added).



A-19

"De La Cruz §27.01(d) claims also fail on
no-evidence grounds because he cannot
provide sufficient evidence to sustain
each and every element of proof for which
he carries the burden at trial. Those
elements are listen in Section D above
and the Hunton Defendants will not re-
list them here. Accordingly, dismissing
De La Cruzs 8§27.01(d) claims is
warranted wunder Tex. R. Civ. P.
166(a)(i)." Defendants’ First MSJ, at
pages 38-39 (emphasis added).

"Because De La Cruz cannot adduce
sufficient evidence to support one or more
elements listed in E required for proving
his § 33(A)(2) claims at trial, Tex. R. Civ.
P. 166(a)(i) entitles the Hunton
Defendants to summary judgment."
Defendants’ First MSJ, at page 41
(emphasis added).

"Because De La Cruz cannot adduce
sufficient evidence to support one or more
of the above-listed elements required for
proving his §33(F)(1) claims at trial, Tex.
R. Civ. P. 166(a)(i) entitles the Hunton
Defendants to summary judgment."
Defendants’ First MSJ, at page 43
(emphasis added).

"Because De La Cruz cannot adduce
sufficient evidence to support one or more
of the above-listed elements required for
proving his §33(F)(2) claims at trial, the
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Hunton Defendants are entitled to
summary judgment under Tex. R. Civ. P.
166(a)(i)." Defendants’ First MSJ, at
page 49 (emphasis added).

"Apart from the traditional grounds set
forth above, De La Cruz’s common law
fraud claims also fail on no-evidence
grounds because he cannot provide
sufficient evidence to sustain each and
every element of proof for which he
carries the burden at trial. Accordingly,
dismissing De la Cruz’s common law
fraud claims is warranted under Tex. R.
Civ. P. 166(a)(i)." Defendants’ Second
MSdJ, at page 3 (emphasis added).
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Appendix 2

CASE NO. 17-0721

IN THE SUPREME COURT OF TEXAS

Jose De La Cruz,
Petitioner

VS.

Alan Kailer and Hunton & Williams LLP,

Respondents

DECLARATION PURSUANT TO

TEXAS CIVIL PRACTICE & REMEDIES

CODE SECTION 132.001

My name is Harold Kenneth Tummel.
My date of birth is 3-18-1952.

My residence address is 5516 N. 1% St.,
McAllen, Texas 78504, USA.

I have never been adjudicated to be
mentally incompetent, and I believe I am
of sound mind.

I have personal knowledge of the facts
stated in this declaration, and they are
true.

Since 1981, I have continuously been
licensed to practice law in the State of
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Texas, and a member in good standing of
the State Bar of Texas. Since 1981, 1
have continuously been involved in the
practice of law on a full-time basis. I am
also admitted and in good standing to
practice law before all of the following
courts: all of the courts of the States of
New York and Texas; the U.S. District
Courts for the Northern, Southern,
Eastern and Western Districts of Texas;
the U.S. Courts of Appeals for the Fifth
and Ninth Circuits; the U.S. Court of
Federal Claims; and the U.S. Supreme
Court.

I represent Petitioner Jose De La Cruz
("Plaintiff') in the case at bar. I
represented Plaintiff before the trial court
and the court of appeals, in the cases
which culminated in the case at bar.

I obtained the case history from the Texas
Supreme Court website, of each case filed
in the Texas Supreme Court in 2012. I
also obtained from that website copies of
pages of petitions for review filed in 2012,
to the extent that same were available at
said website. I used such histories and
petition pages to construct the table
hereto attached as Ex. 1. I believe that
the contents of Ex. 1 are true and correct.

The numbers in paragraph 10 of the
attached declaration of Robert Serfling,
Ph. D. were provided to Dr. Serfling by
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me. Those numbers were calculated by
me from information in Ex. 1.

I declare under penalty of perjury that
the foregoing statements of fact are true
and correct.

Executed in Hidalgo County, State of
Texas, on April 25, 2018.

[signature]
Harold K. Tummel
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12-0915
12-0916
12-0917
12-0918

12-0920
12-0921

12-0923
12-0924
12-0925
12-0926
12-0927
12-0928
12-0929
12-0930
12-0931
12-0932
12-0933
12-0934
12-0935
12-0936
12-0937
12-0938
12-0939
12-0940
12-0941
12-0942
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942.
943.
944.
945.
946.
947.
948.
949.
950.
951.
952.
953.
954.
955.
956.
957.
958.
959.
960.
961.
962.
963.
964.
965.
966.
967.
968.
969.
970.
971.
972.
973.
974.
975.
976.

12-0943
12-0944
12-0945
12-0946
12-0947
12-0948
12-0949
12-0950
12-0951
12-0952
12-0953
12-0954
12-0955
12-0956
12-0957
12-0958
12-0959
12-0960
12-0961
12-0962
12-0963
12-0964
12-0965
12-0966
12-0967
12-0968
12-0969
12-0970
12-0971
12-0972
12-0973
12-0974
12-0975
12-0976
12-0977
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977.
978.
979.
980.
981.
982.
983.
984.
985.
986.
987.
988.
989.
990.
991.
992.
993.
994.
995.
996.
997.
998.
999

1000.
1001.
1002.
1003.
1004.
1005.
1006.
1007.
1008.
1009.
1010.
1011.

12-0978
12-0979
12-0980
12-0981
12-0982
12-0983
12-0984
12-0985
12-0986
12-0987
12-0988
12-0989
12-0990
12-0991
12-0992
12-0993
12-0994
12-0995
12-0996
12-0997
12-0998
12-0999
12-1000
12-1001
12-1002
12-1003
12-1004
12-1005
12-1006
12-1007
12-1008
12-1009
12-1010
12-1011
12-1012
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1012.
1013.
1014.
1015.
1016.
1017.
1018.
1019.
1020.
1021.
1022.
1023.
1024.
1025.
1026.
1027.
1028.
1029.
1030.
1031.
1032.
1033.
1034.
1035.
1036.
1037.
1038.
1039.
1040.
1041.
1042.
1043.
1044.
1045.

12-1013

12-1016
12-1017
12-1018
12-1019
12-1020
12-1021
12-1022
12-1023
12-1024
12-1025
12-1026
12-1027
12-1028
12-1029
12-1030
12-1031
12-1032
12-1033
12-1034
12-1035
12-1036
12-1037
12-1038
12-1039
12-1040
12-1041
12-1042
12-1043
12-1044
12-1045
12-1046
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Appendix 3

DECLARATION PURSUANT TO
TEXAS CIVIL PRACTICE & REMEDIES
CODE SECTION 132.001

My name is I

My date of birth is I

My address is I

I USA.

I am over eighteen years of age. I have
never been found by a court of law to be
mentally incompetent, and believe myself
to be of sound mind. I have personal
knowledge of the facts stated in this

declaration, and they are true.

Attached hereto as Ex. 1 is a true copy of
my curriculum vitae. The information

contained in Ex. 1 is true and accurate.

I am familiar with probability and
statistics, as they are taught in American

colleges and universities.

I am familiar with probability and
statistics, as they are used in research in

the United States of America.
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11.
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I am familiar with probability and
statistics, as they are used in forensic
cases in the United States of America.

At the request of Tummel & Casso, I have
arrived at certain opinions, which are set
forth in this declaration. Such opinions
are consistent with the current state of
human knowledge regarding statistics
and probability.

My opinions in this declaration are based
upon the following assumptions
concerning petitions for review received
by the Texas Supreme Court in 2012: (a)
the number of petitions for review, which
involved one or more petitioners all of
whom were natural persons, and which
were denied, equals 363; (b) the number
of petitions for review, which involved one
or more petitioners all of whom were
natural persons, and which were granted,
equals 22; (¢) the number of petitions for
review, which involved one or more
petitioners none of whom were natural
persons, and which were denied, equals
184; and (d) the number of petitions for
review, which involved one or more
petitioners none of whom were natural
persons, and which were granted, equals

40.

The percentage obtained by dividing the
22 by the 385 equals 5.71%.
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13.

14.

15.

16.
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The percentage obtained by dividing the
40 by the 224 equals 17.86%.

The hypothesis that the observed
difference between the 5.71% and the
17.86% is due solely to random variation
isrejected by a chi-square test with 99.9%
certainty, on the basis of the above-stated
data.

With 95% confidence, the actual
difference being estimated by the
observed difference 17.86% - 5.71% =
12.15% lies in the range 6.60% to 17.66%,
on the basis of the above-stated data.

I declare under penalty of perjury that
the foregoing statements of fact are true
and correct.

Executed in Collin County, State of
Texas, on January 10, 2018.

[signature]
Robert Serfling, Ph.D.
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CASE NO. 17-0721
IN THE SUPREME COURT OF TEXAS

Jose De La Cruz,
Petitioner

VS.

Alan Kailer and Hunton & Williams LLP,
Respondents

From the Court of Appeals
Fifth Judicial District of Texas

FIRST SUPPLEMENTAL MOTION
FOR REHEARING

ATTORNEY FOR PETITIONER

. The Court denied Petitioner’s petition for
review in this case, on 12-1-2017.
Thereafter, and upon timely filed motion by
Petitioner, the Court extended the deadline
for Petitioner’s filing of this motion until 1-
17-2018. On 1-10-2018 Petitioner filed his
motion for rehearing. Therefore, this first
supplemental motion is timely filed.’

. Included as part of Plaintiff’s motion for
rehearing was a declaration of Robert

lHereinafter, Petitioner will be called Plaintiff,

and Respondents will be called Defendants.
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Serfling, Ph.D. ("Serfling") dated 1-10-2018.
Counsel for Plaintiff believes that the
supplemental declaration of Serfling
(attached as Appendix 1) clarifies Serfling’s
1-10-2018 declaration.

. Plaintiff also corrects herein the certificate
of compliance with TRAP 9.4(i), which was
contained in Plaintiff’s motion for rehearing.

. Wherefore, premises considered, Plaintiff
prays that the Court grant Plaintiff’s motion
for rehearing, as supplemented.

Respectfully submitted,

/s/ Harold K. Tummel

SBN 20286675

S.D. Tex. No. 11901

Tummel & Casso

7001 North 10* Street, Suite 201
McAllen, Texas 78504

Tel. No.: (956) 664-2222

Fax No.: (956) 664-0522
ATTORNEY FOR PETITIONER

CERTIFICATE OF COMPLIANCE
WITH TRAP 9.4()

According to the software program used to

make Plaintiff’s motion for rehearing and this
first supplemental motion for rehearing, said
motion, as supplemented, contains a total of
2,369 words.

/s/ Harold K. Tummel
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CERTIFICATE OF SERVICE

I certify that a true copy of this instrument
was served on April 25, 2018 by e-mail to:

Shawn Long

Sayles & Werbner, P.C.
1201 Elm Street, Suite 4400
Dallas, Texas 75270

William S. Snyder

Sayles & Werbner, P.C.
1201 Elm Street, Suite 4400
Dallas, Texas 75270

/s/ Harold K. Tummel
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Appendix 1

FIRST SUPPLEMENTAL DECLARATION
PURSUANT TO TEXAS CIVIL PRACTICE
& REMEDIES CODE SECTION 132.001

. My name is Robert Serfling.
. My date of birth is --39.

. My address is 1921 Sparrows Point Drive,
Plano, Texas 75023, USA.

. I am over eighteen years of age. 1 have
never been found by a court of law to be
mentally incompetent, and believe myself to
be of sound mind. I have personal
knowledge of the facts stated in this
declaration, and they are true.

. Attached hereto as Ex. 1 is a true copy
(without exhibits) of a declaration signed by
me on January 10, 2018.

. The number 385 in paragraph 11 of Ex. 1 is
the sum of the numbers 363 and 22
referenced in paragraph 10 of Ex. 1.

. The number 224 in paragraph 12 of Ex. 1 is
the sum of the numbers 184 and 40 in
paragraph 10 of Ex. 1.

. I declare under penalty of perjury that the
foregoing statements of fact are true and
correct.
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9. Executed in Collin County, State of Texas,
on January 12, 2018.

Robert Serfling, Ph.D.



A-62
Ex. 1

DECLARATION PURSUANT TO
TEXAS CIVIL PRACTICE &
REMEDIES CODE SECTION 132.001

My name is Robert Serfling.
My date of birth is --39.

My address is 1921 Sparrows Point Drive,
Plano, Texas 75023, USA.

I am over eighteen years of age. I have
never been found by a court of law to be
mentally incompetent, and believe myself
to be of sound mind. I have personal
knowledge of the facts stated in this
declaration, and they are true.

Attached hereto as Ex. 1 is a true copy of
my curriculum vitae. The information
contained in Ex. 1 is true and accurate.

I am familiar with probability and
statistics, as they are taught in American
colleges and universities.

I am familiar with probability and
statistics, as they are used in research in
the United States of America.

I am familiar with probability and
statistics, as they are used in forensic
cases in the United States of America.
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At the request of Tummel & Casso, I have
arrived at certain opinions, which are set
forth in this declaration. Such opinions
are consistent with the current state of
human knowledge regarding statistics
and probability.

My opinions in this declaration are based
upon the following assumptions
concerning petitions for review received
by the Texas Supreme Court in 2012: (a)
the number of petitions for review, which
involved one or more petitioners all of
whom were natural persons, and which
were denied, equals 363; (b) the number
of petitions for review, which involved one
or more petitioners all of whom were
natural persons, and which were granted,
equals 22; (¢c) the number of petitions for
review, which involved one or more
petitioners none of whom were natural
persons, and which were denied, equals
184; and (d) the number of petitions for
review, which involved one or more
petitioners none of whom were natural
persons, and which were granted, equals
40.

The percentage obtained by dividing the
22 by the 385 equals 5.71%.

The percentage obtained by dividing the
40 by the 224 equals 17.86%.
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15.
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The hypothesis that the observed
difference between the 5.71% and the
17.86% is due solely to random variation
isrejected by a chi-square test with 99.9%
certainty, on the basis of the above-stated
data.

With 95% confidence, the actual
difference being estimated by the
observed difference 17.86% - 5.71% =
12.15% lies in the range 6.60% to 17.66%,
on the basis of the above-stated data.

I declare under penalty of perjury that
the foregoing statements of fact are true
and correct.

Executed in Collin County, State of
Texas, on January 10, 2018.

Robert Serfling, Ph.D.





