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TEXAS COURT OF APPEALS,
THIRD DISTRICT, AT AUSTIN

NO. 03-17-00667-CV

In re State of Texas ex rel. David Escamilla,
Travis County Attorney

ORIGINAL PROCEEDING
FROM WILLIAMSON COUNTY

MEMORANDUM OPINION

On April 3, 2017, Judge Nancy Hohengarten of
Travis County Court at Law No. 5 issued a written or-
der finding Adam Reposa, a licensed attorney, in “di-
rect criminal contempt for behavior and statements
made in open court in the presence of a jury panel and
the parties.” Specifically, Judge Hohengarten found
that Reposa had committed five separate acts of con-
tempt during a March 27 criminal trial in which Ho-
hengarten was presiding and Reposa was acting as
defense counsel.!

1 Judge Hohengarten found that Reposa (1) refused to come
to the bench after being summoned by the Court; (2) continued to
question the venire panel when the court was attempting to have
a bench conference outside the hearing of the venire; (3) continued
to question a venire person after the court instructed the juror not
to answer the question; (4) stated within the hearing of the venire
panel, “I want to show the people how hard it is to get a fair trial
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Judge Billy Ray Stubblefield, the presiding judge
of the third administrative judicial region, subse-
quently appointed Judge Paul Davis to preside over
the contempt proceedings against Reposa. See Tex.
Gov’t Code § 21.002(d) (requiring assignment of judge
to determine guilt or innocence when officer of court is
held in contempt by trial court). On September 20,
2017, following a two-day evidentiary hearing, Judge
Davis signed a written order finding that Reposa had
committed the five acts of contempt as alleged by
Judge Hohengarten and requiring Reposa to serve six
months in the Travis County Jail. Six days later, Re-
posa filed a motion for release on personal recogni-
zance bond or alternatively reasonable appeal bond.
Judge Davis held a hearing on the motion for bond on
October 2, 2017, at which Reposa’s attorney appeared
without Reposa. At the conclusion of the hearing, the
court denied the bond request and ordered Reposa “to
present himself to the Travis County Sheriff’s Office
on or before 2:15 p.m. on October 2, 2017, to begin his
sentence.” Reposa was subsequently arrested in Wil-
liamson County and transferred to Travis County,
where he began serving his contempt sentence.

On October 2, 2017, the same day that Judge Da-
vis denied Reposa’s request for bond, Reposa’s attorney
filed a motion for leave to file writ of habeas corpus in
the 368th District Court of Williamson County. The
trial court immediately granted the motion. On Octo-
ber 9, Reposa filed his application for writ of habeas

in this court and that is what I'm doing”; and (5) spoke in a tone
and tenor that was disrespectful when addressing the court.
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corpus and his application for bench warrant in Wil-
liamson County. The trial court signed and issued a
bench warrant instructing the Travis County Sheriff to
transfer Reposa to the custody of the Williamson
County Sheriff in order for Reposa to appear at a hear-
ing on the application for writ of habeas corpus.

On October 12,2017, Relator State of Texas ex rel.
David Escamilla, Travis County Attorney (the “State”),
filed a petition for writ of prohibition and for writ of
mandamus in this Court, requesting that we compel
the respondent, the Williamson County trial court (the
“trial court”), to dismiss Reposa’s application for writ
of habeas corpus.? Relator argues that the trial court
abused its discretion in granting Reposa leave to file
his application for writ of habeas corpus because “the
Williamson County court lacks jurisdiction, venue, and
authority to hear and entertain any request for habeas
corpus relief from a guilty verdict in a contempt pro-
ceeding.”

MANDAMUS STANDARD

To be entitled to mandamus relief in a criminal
case, the relator must show that (1) he has no adequate
remedy at law to redress the harm he alleges and
(2) what he seeks to compel is a ministerial act. See

2 Relator also filed emergency motions requesting that we
stay the trial court proceedings. We granted relator’s emergency
motions and temporarily stayed all trial court proceedings “aris-
ing from the underlying contempt order that is the subject of this
dispute,” including the scheduled hearing on Reposa’s application
for writ of habeas corpus, pending further order of this Court.
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In re State ex rel. Weeks, 391 S.W.3d 117, 122 (Tex.
Crim. App. 2013); see also Walker v. Packer, 827 S.W.2d
833, 839-40 (Tex. 1992) (similar mandamus standard
in civil case). With respect to the ministerial-act re-
quirement, an act is considered ministerial if it “does
not involve a discretionary or judicial decision.” In re
Medina, 475 S.W.3d 291, 298 (Tex. Crim. App. 2015)
(citing Simon v. Levario, 306 S'W.3d 318, 320 (Tex.
Crim. App. 2009)). In addition, “[ilf a trial judge lacks
authority or jurisdiction to take a particular action, the
judge has a ministerial duty to refrain from taking
that action, to reject or overrule requests that he take
such action, and undo the action if he has already
taken it.” Id. (citing 43B George E. Dix & John M.
Schmolesky, Texas Practice Series: Criminal Practice
and Procedure § 61.29 (3d ed. 2011)).

ANALYSIS

“Contempt is the means by which the courts are
able to enforce compliance with their orders, judg-
ments, and processes by requiring individuals to defer
to the authority of the courts in its administration of
justice.” Ex parte Powell, 883 S.W.2d 775, 777 (Tex.
App. — Beaumont 1994, orig. proceeding); see Ex parte
Chambers, 898 S.W.2d 257, 259 (Tex. 1995) (explain-
ing that “[cJontempt of court is broadly defined as

3 There are two types of contempt. Direct contempt occurs
when the acts occur in the presence of the court “and the court
knows of all the facts which constitute the contempt.” Ex parte
Supercinski, 561 S.W.2d 482, 483 (Tex. Crim. App. 1977). Whereas,
constructive contempt occurs outside the court’s presence. Id.
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disobedience to or disrespect of a court by acting in op-
position to its authority”). In Texas, contempt is largely
governed by common law, although section 21.002 of
the Texas Government Code provides a statutory
framework for and limitations on a court’s ability to
punish for contempt. See Ex parte Reposa, No. AP-
75,965, 2009 Tex Crim. App. Unpub. LEXIS 725, at *12
(Tex. Crim. App. Oct. 28, 2009) (orig. proceeding, not
designated for publication) (noting “long-established
history in the Texas common law of contempt”); see also
In re Reece, 341 S.W.3d 360, 366 (Tex. 2011) (explaining
that “[s]ection 21.002 of the Government Code sets
forth the only statutory framework for contempt” and
that “[a]ny restrictions on this authority are found in
the common law”); Ex parte Powell, 883 S.W.2d at 777
(noting that “this doctrine [of contempt] has evolved
and developed mainly through the common law, sub-
ject of course, to constitutional limits and statutory
safeguards”).

There is no right of appeal from an order of con-
tempt. See Ex parte Eureste, 725 S.W.2d 214, 216 (Tex.
Crim. App. 1986) (citing prior opinions from court of
criminal appeals). When, as in this case, the contemnor
is confined, the only remedy available to the contemnor
is a writ of habeas corpus. See In re Long, 984 S.W.2d
623, 625 (Tex. 1999); In re Office of Att’y Gen. of Tex.,
215 S.W.3d 913, 916 (Tex. App. — Fort Worth 2007, orig.
proceeding). In this original proceeding, the State does
not dispute that Reposa is generally entitled to seek
review of the contempt order against him through the
filing of an application for writ of habeas corpus.
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Instead, the State argues that mandamus relief is war-
ranted because the Williamson County court is not the
proper court to review Reposa’s application. Based on
our review of the Texas Constitution and the relevant
case law, we agree.

The Texas Court of Criminal Appeals possesses
the general and unlimited power to issue writs of ha-
beas corpus in criminal cases.* See Tex. Const., art. V,
§ 5; see also, e.g., Ex parte Supercinski, 561 S.W.2d 482,
483 (Tex. Crim. App. 1977) (treating appeal of con-
tempt order as application for writ of habeas corpus
and noting court’s jurisdiction under article V, section
5 of constitution). This constitutional grant of original
jurisdiction “‘to issue the writ of habeas corpus’ per-
mits [the Court of Criminal Appeals] to review a con-
tempt order entered by a district court” in a criminal
case.” See Ex parte Thompson, 273 S.W.3d 177, 180

4 By contrast, the power of the Texas Supreme Court and of
the courts of appeals to issue writs of habeas corpus is limited to
cases in which the applicant’s restraint arises from a violation of
an order, judgment, or decree previously made by a court or judge
in a civil case. See Tex. Gov’t Code §§ 22.002(e); 22.221(d). Under
the Texas Constitution, the jurisdiction of district courts includes
original jurisdiction to issue writs of habeas corpus. District
courts do not, however, have original habeas corpus jurisdiction
in cases where that original jurisdiction has been conferred “by
this Constitution or other law on some other court, tribunal, or
administrative body.” See Tex. Const., art. V, § 8.

5 On October 16, 2017, Reposa filed in the Texas Court of
Criminal Appeals an application for an original writ of habeas
corpus, a motion for leave to file same, and a request for bond. On
November 15, 2017, the Court of Criminal Appeals denied Re-
posa’s motion for leave and his request for bond. See Ex parte
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(Tex. Crim. App. 2008) (citing Ex parte Eureste, 725
S.W.2d at 216). Moreover, precedent from the Court of
Criminal Appeals establishes that it is the only court
with the authority to review a direct-contempt order in
a criminal case. See Ex parte Eureste, 725 S.W.2d at 216
(“The proper course of review from a contempt order
entered by a district court is by original application for
writ of habeas corpus.”); Ex parte Ramsey, 642 S.W.2d
483,484 n.1 (Tex. Crim. App. 1982) (same, citing article
V, section 5 of constitution); Ex parte Moorehouse, 614
S.W.2d 450, 451 (Tex. Crim. App. 1981) (“The normal
course of any review of a contempt order ‘regarding
criminal law matters’ is by original application for writ
of habeas corpus filed in this court.”).

In light of the exclusive authority held by the
Court of Criminal Appeals to review contempt orders,
we conclude that the respondent trial court judge lacks
any authority to take action on Reposa’s application for
writ of habeas corpus and, in fact, had a ministerial
duty to refrain from granting Reposa’s motion for
leave to file an application. Further, except in limited

Reposa, No. WR-86,973-03, 2017 Tex. Crim. App. LEXIS 1183, at
*2 (Tex. Crim. App. Nov. 15, 2017) (orig. proceeding).

6 Judge Alcala, joined by Judge Richardson and Judge New-
ell, dissented from the Court of Criminal Appeals’s decision to
deny Reposa’s motion for leave and request for bond. See id. Writ-
ing for the dissent, Judge Alcala cited to these same cases (Ex
parte Eureste, Ex parte Ramsey and Ex parte Moorehouse) and
explained that she “would follow this Court’s precedent that has
determined that only this Court has jurisdiction in this type of
case, and [] would permit further briefing to address how the
pending litigation may impact this Court’s jurisdiction, if at all.”
Id. at *22.
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circumstances, the State may not appeal from a trial
court’s decision to grant habeas relief. State v. Reyes,
115 S.W.3d 229, 231 (Tex. App. — Fort Worth 2003, pet.
ref’d) (“Ordinarily, a respondent in a habeas corpus
case may not appeal from an adverse ruling.”); see Tex.
Code Crim. Proc. art. 44.01(k) (listing circumstances
under which State may appeal in criminal cases, in-
cluding “an order granting relief to an applicant for a
writ of habeas corpus under Article 11.072”); id. art.
11.072 (writ of habeas corpus in felony or misde-
meanor case in which applicant seeks relief from order
or judgment of conviction ordering community super-
vision). Consequently, the State does not have an ade-
quate remedy at law.

We conditionally grant mandamus relief and order
the trial court to vacate its orders, including its order
granting Reposa’s motion for leave and its bench war-
rant requiring Reposa to appear; dismiss trial court
cause number 17-1228-C368 and trial court cause
number 17-1428-C425; and return Reposa to the cus-
tody of the Travis County Sheriff.” We lift our stay to
the extent necessary for the respondent to comply with
this opinion, and the writ will issue only if the respond-
ent fails to comply.

Scott K. Field, Justice

" To the extent the State’s petition also seeks a writ of prohi-
bition, we dismiss this request as moot.
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Before Justices Puryear, Field, and Bourland

Filed: December 11, 2017
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[SEAL]

IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-86,973-03

EX PARTE ADAM REPOSA, Applicant

ON ORIGINAL APPLICATION FOR A
WRIT OF HABEAS CORPUS
IN CAUSE NO. C-1-CR-17-100018
FROM THE COUNTY COURT AT LAW NO. 5
TRAVIS COUNTY

ALcALa, J., filed a dissenting opinion in
which RICHARDSON and NEWELL, JdJ., joined.

DISSENTING OPINION

Adam Reposa, applicant, is a licensed Texas attor-
ney who has been confined in jail for over a month for
contempt of court after he spoke disrespectfully to a
county court judge and behaved inappropriately dur-
ing a misdemeanor trial. In his current pleadings be-
fore this Court, applicant contends that the judgment
of contempt is a nullity or must be reversed for two in-
dependent and alternative reasons. He contends that
the judge who originally held him in contempt erred
by failing to adhere to statutory and constitutional
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requirements pertinent to direct contempt. Alterna-
tively, he argues that the judge conducting the con-
tempt trial erred by denying him his right to a jury
trial to which he was entitled because his six month
day-for-day jail sentence is the equivalent of a one-year
jail sentence that would ordinarily be served through
two days of credit for every one day served in jail. In
conjunction with this pleading, applicant renews his
request that this Court order his release on bond pend-
ing an ultimate decision on the merits of this original
habeas application. Today, this Court denies appli-
cant’s motion for leave to file his application and his
request for bond. I respectfully disagree with this
Court’s resolution of this case for two reasons. First, as
I said in my earlier dissenting opinion several weeks
ago with respect to applicant’s confinement under this
contempt order, he is entitled to bond pending the res-
olution of his challenges. Applicant is not a flight risk
given that he is an officer of the court and has contin-
ually appeared in multiple courts in an effort to seek
relief from this contempt order, he is not a risk to the
safety of the judges or community, and his continued
confinement for the next five months will render moot
his legal challenges that likely will not be resolved
within that period of time. I, therefore, would immedi-
ately grant his request for personal bond pending the
outcome of this original writ proceeding. Second, un-
like this Court’s decision that denies applicant leave to
file, I would instead order applicant to file a supple-
mental brief within the next ten days explaining the
details of litigation pending in other courts related to
this contempt proceeding and addressing whether he
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has any other adequate remedy at law. Assuming that
applicant would be able to demonstrate a lack of any
other adequate remedy at law, I would file and set his
case to consider his claims on their merits. I, therefore,
respectfully dissent from this Court’s decision denying
the motion for leave to file an application for an origi-
nal writ of habeas corpus and denying applicant’s re-
quest for bond.

I. Background

Although the events at issue in this case have
transpired over the course of less than a year, the pro-
cedural history is somewhat lengthy. My review of the
procedural history includes the events leading up to
and during the contempt of court hearing, applicant’s
arrest and efforts to obtain bond from multiple trial-
level courts, his first request for relief in this Court, his
actions in a Williamson County court, and his instant
litigation filed in this Court.!

A. Events Leading Up to and During the
Contempt of Court Hearing

On March 27, 2017, applicant was acting as de-
fense counsel in a trial occurring in the courtroom of

! Given the expedited nature of the proceedings requesting
bond, it appears that the record before us may be incomplete or
unclear with respect to certain events. For the purposes of this
opinion that does not attempt to resolve the ultimate merits of the
application, I have accepted the State’s and applicant’s represen-
tations about events that are otherwise not clear from the existing
record.
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Judge Nancy Hohengarten of Travis County Court at
Law No. 5. According to that court, applicant behaved
disrespectfully towards the court in five instances
during jury selection. Those alleged instances were:
(1) applicant refused to come to the bench after be-
ing summoned by the court; (2) applicant continued to
question the venire panel when the court was attempt-
ing to have a bench conference outside the hearing of
the venire; (3) applicant continued to question a venire
person after the court instructed the juror not to an-
swer the question; (4) applicant stated within the hear-
ing of the venire panel, “I want to show the people how
hard it is to get a fair trial in this court and that’s what
I'm doing”; and (5) applicant spoke in a tone and tenor
that was disrespectful when addressing the court.
Based on this misconduct by applicant, Judge Hohen-
garten declared a mistrial, and she indicated that she
was preparing to have applicant held in contempt of
court. She stated that she would be “getting [applicant]
the motion for contempt and [she would] be letting the
presiding judge know so that ... a judge can be ap-
pointed to hear the contempt.” She then stated, “I'm
not taking you into custody. I'm just notifying you that
I am going to have that drafted and delivered, Okay?”

Judge Hohengarten later issued a written order
finding applicant “in direct criminal contempt of court
for behavior and statements made in open court in
the presence of a jury panel and the parties[.]” The or-
der indicated that applicant had committed the five
acts set forth above in contempt of court. Judge
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Hohengarten requested that another judge be ap-
pointed to hear the contempt matter.?

On April 4, Judge Paul Davis, sitting by as-
signment in Travis County, presided over applicant’s
contempt proceeding, and this summer, he had prelim-
inary settings at which applicant failed to appear. Ac-
cording to the State, twice in June applicant failed to
appear for a hearing on the contempt cause, and Judge
Davis eventually issued a capias for applicant’s arrest.
Around this same time, applicant filed an application
for a writ of habeas corpus in Williamson County chal-
lenging the issuance of the capias because a sentence
was never imposed directly by Judge Hohengarten. At
some point, Judge Davis ordered a competency hearing
and recalled the capias, but according to the State, ap-
plicant continued to fail to appear in court as required.

On September 11, with applicant present in court,
Judge Davis heard evidence on the contempt com-
plaint. Nine days later, Judge Davis found applicant
guilty as to all five instances of contempt that had been
described by Judge Hohengarten, and he sentenced ap-
plicant to six months’ confinement to be served day-
for-day as to each instance of contempt, with the sen-
tences to run concurrently. Judge Davis made the fol-
lowing findings in support of the judgment:

1. Applicant’s behavior reflected an “overall
strategy to attempt to have members of the
jury disrespect the law, the trial judge, the

2 See TEX. Gov’T CODE § 21.002(d).
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facts of the case and engage in jury nullifica-
tion.”

2. Applicant has previously been held in con-
tempt of court in 2008, at which time appli-
cant was sentenced to 90 days of confinement.
See Ex parte Reposa, No. AP-75,695, 2009 WL
3478455 (Tex. Crim. App. Oct. 28. 2009). Ap-
plicant’s “contumacious conduct continues to
this day.”

3. Prior to the instant contempt proceeding,
applicant posted two videos online, one on
July 11 and one on August 9, which were dis-
respectful to the trial judge and the prosecu-
tors.?

4. Applicant had made other statements “to
and about the prosecutors,” including state-
ments that were “harassing, intimidating,
disrespectful, gross, and hostile.” Applicant
had “recently prepared and circulated de-
meaning and disrespectful drawings super-
imposed over pictures of the Court, Judge

3 In the July 11 video, applicant stated that “every person
connected with this contempt case is just doing what they are
told.” Applicant pointed to a portrait of Judge Hohengarten while
calling her “weak.” In the August 9 video, applicant stated that
the contempt court would be “the subject of our new focus on
weakness.” In that same video, applicant indicated that he had
told his lawyer to “tell the Judge to ‘eat a****’” Applicant further
stated, “There is no question this is stupid. This is just how stupid
are they going to let me make them look before they agree that
their position is WEAK. . . .” Applicant also stated, “I'm going to
show you the way it really goes in a town called F***around.” The
court commented that this last statement by applicant consti-
tuted a declaration of his intent to obstruct the legal process.
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Hohengarten and one of the prosecutors, os-
tensibly for an advertisement for a (non-law
related) business owned by [applicant].”

5. The evidence reflected applicant’s efforts
“to intentionally obstruct the trial proceed-
ings on March 27, 2017, to intentionally ob-
struct and demean this Court during the
pendency of this proceeding, to attempt to in-
timidate and harass the prosecutors in this
case, and to demean the judge of the Court in
which [applicant] was appearing on March 27,
2017[.]” The evidence further reflected “a def-
inite pattern of conduct by [applicant] that is
totally improper and incompatible with [ap-
plicant’s] obligations as an attorney in our le-
gal system.” “When a lawyer disagrees with a
judge’s ruling, the proper course of action is to
request a hearing outside the presence of the
jury, make a complete record of the error to
preserve it for appellate review, and then take
the matter to the appellate court. It is im-
proper to attempt to show the judge’s error to
the jury or jury panel, in an effort to convince
the jury of the unfairness of the court.”

6. Applicant’s tactics had the effect of
“bringing the legal system into disrepute.”

On applicant’s motion, the contempt court stayed
execution of the sentence until it could consider appli-
cant’s bond request, but the court subsequently denied
his request and ordered him to commence serving his
sentence.
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Applicant, through counsel, filed a “Motion for Re-
hearing of Application for Writ of Habeas Corpus” and
a “Second Amended Application for Writ of Habeas
Corpus” in Travis County Court at Law, No. 5. The mo-
tion was heard by Judge Sid L. Harle, sitting for Judge
Hohengarten by designation. Applicant was absent
from the hearing but represented by counsel. Judge
Harle denied applicant’s motions and an oral motion
to grant him bond or, alternatively, to reform the sen-
tence.

B. Applicant’s Arrest and Efforts to Obtain
a Bond Through Trial-Level Courts

On October 6, applicant was arrested in William-
son County for the contempt judgment, and he was
transferred to Travis County, where he began serving
his contempt sentence. In the few days before and after
his arrest, applicant sought a bond from multiple trial-
level judges, but he has remained confined in jail since
his arrest.

Two judges have granted bonds for applicant that
have not been effectuated through his release. Judge
Tamera Needles, Presiding Judge of the 427th District
Court of Travis County, initially denied applicant’s re-
quest for bond, but later she granted him a bond. Judge
Rick Kennon, Presiding Judge of the 368th Judicial
District Court of Williamson County, granted applicant
a bond releasing him from confinement on the capias
that was issued in Travis County, but applicant has not
been released from confinement.
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C. The Proceedings in this Court

About one month ago, on the same day that he
was taken into custody, applicant filed in this Court an
emergency motion for stay and/or motion for bond
pending the filing of a writ of habeas corpus. In his
motion, applicant indicated his intent to invoke this
Court’s original habeas jurisdiction by filing an origi-
nal writ of habeas corpus challenging the judgment
of contempt. He explained that he had been unable
to file his writ application at that time because the
record “cannot be obtained immediately.” Applicant re-
quested that this Court either stay the execution of
the judgment of contempt or, alternatively, grant him
a personal bond pending the outcome of the writ pro-
ceedings. The State filed its response and an amended
response opposing applicant’s motion for a stay or
bond. In its amended response, the State argued that
applicant was not entitled to bond. It observed that the
exclusive means of review of a criminal contempt judg-
ment is through an original writ application to this
Court, and it noted that applicant had not yet filed any
such application. It further noted that the exclusive
authority to grant a bond under these circumstances
lies with the appropriate appellate court when it has
issued the writ of habeas corpus and return is made.*
Given the lack of any pending writ application in this
Court, the State argued that granting applicant a per-
sonal bond would be premature at that juncture. The
State also argued that applicant should not be granted

4 See Ex parte Eureste, 725 S.W.2d 214, 216 (Tex. Crim. App.
1986); TEX. CoDE CRIM. PROC. art. 11.32.
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bond because he is a “significant flight risk,” as shown
by his failure to appear for prior court settings in this
matter.

In his reply, applicant alleged that he was de-
tained in solitary confinement in Travis County, and
he further contended that the procedure for the con-
tempt proceeding did not comport with Due Process.
Applicant explained that, although he had been
granted a personal bond by Judge Needles and Judge
Kennon, those bonds had not been honored by the
Travis County Sheriff’s Office. Applicant thus urged
that he was being detained unlawfully, and he re-urged
his request that this Court stay the execution of the
judgment, set a bond, or both, pending the outcome of
the writ proceedings.

On October 11, this Court denied applicant’s mo-
tions for stay and personal bond. I dissented from this
Court’s denial of bond. See Ex parte Reposa, No. WR-
86,973-03 (Tex. Crim. App. Oct. 11, 2017) (Alcala, J.,
dissenting) (urging this Court to grant applicant a per-
sonal bond with an electronic monitor and with a con-
dition that any habeas application be filed within ten
days).

D. Applicant’s Request for Stay in William-
son County and Third Court of Appeals

After this Court refused to take action on appli-
cant’s first filings in this Court, applicant attempted to
obtain relief from the contempt order by filing an ap-
plication for a writ of habeas corpus in the 368th
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District Court of Williamson County where Judge Ken-
non presides. That court issued a bench warrant to
transfer applicant from confinement in Travis County
to Williamson County, and the Travis County Sheriff’s
Office complied with that order.

The State filed a petition for a writ of prohibition
in the Third Court of Appeals and other emergency
pleadings contending that Judge Kennon had no juris-
diction over the Travis County contempt order and
that he lacks any authority to issue a writ for a con-
tempt judgment arising in Travis County. The State
contended to the Third Court that only this Court has
jurisdiction to hear a challenge to the contempt order.

On October 12, the Third Court of Appeals issued
a stay of the Williamson County proceedings.? The
Third Court also invited applicant to provide any
response to the State’s petition, and he responded.
Applicant represented to the Third Court that the
Williamson County District court has original jurisdic-
tion to issue and grant writs of habeas corpus. Appli-
cant maintains that the Court of Criminal Appeals has
jurisdiction to hear challenges to contempt orders but
that this Court’s exclusive jurisdiction does not vest
until an application for a writ of habeas corpus has
been accepted. Applicant contends that the Third
Court lacks jurisdiction to hear habeas writs, and that
by staying the proceedings in the Williamson District
Court, the Third Court has acted in violation of the

5 See In re State ex rel. Escamilla, No. 03-17-00667-CV (Tex.
App. — Oct. 12, 2017).
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Texas Constitution. Applicant contends that under Ar-
ticle I, Section 12 of the Texas Constitution, the Third
Court should deny the State’s petition for prohibition
and mandamus because the State has an adequate
remedy at law through an appeal of the Williamson
County’s grant or denial of habeas relief.

E. The Instant Pleadings Before this Court

On October 16, applicant filed an application for
an original writ of habeas corpus and a motion for
leave to file that application. Applicant contends in his
instant application that the contempt proceedings
against him violated due process, both due to Judge
Hohengarten’s departure from the statutory require-
ment that she impose sentence immediately to allow
applicant to purge himself of the contempt,® and due to
the fact that Judge Davis did not permit applicant to
have a jury trial. For each of these independent rea-
sons, applicant contends that the judgment ordering
his confinement for direct criminal contempt is void,
and he asks this Court to grant him relief from the
judgment and sentence.

After he filed his instant pleadings, applicant re-
newed his request for bond by filing a “Motion for
Emergency Personal Bond, Bail, Or Personal Recogni-
zance Bond Pending Appeal” in this Court. The State
filed a response opposing applicant’s request for bond.
In that pleading, the State cites applicant’s history of
failing to appear as a justification to entirely deny him

6 See TEX. Gov’T CODE § 21.002(d).
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bond in this case. Although the State recognizes that
this Court has authority to order applicant released on
bond pending a resolution of his claims on the merits,’
the State contends that this Court should exercise its
discretion to deny applicant release due to the flight
risk.

After the State’s response, applicant filed a “Re-
quest for Temporary Relief Pending the Petition for
Original Writ of Habeas Corpus.” In that pleading, ap-
plicant seeks release with the condition that he wear
an electronic monitor while this Court rules on the le-
gality of his contempt finding and sentence. Applicant
contends that he is not a flight risk and that denying
him temporary release during the pendency of this
original habeas proceeding would effectively require
him to serve his entire sentence before this Court could
evaluate the merits of his habeas claims.

On October 30, applicant filed a “Second Request
for Temporary Relief Pending the Petition for Habeas
Corpus” in which he renewed his pleas for this Court
to exercise its discretion and grant him bond pending
the outcome of this habeas proceeding. In that plead-
ing, applicant explains that his offense is the equiva-
lent of a mere petty misdemeanor offense that is
appropriate for a bond, particularly when he is com-
pared to defendants convicted of murder, child moles-
tation, and other serious crimes who are regularly
released on appeal bonds. With respect to the State’s
suggestion that he is dangerous, applicant responds

7 See TEX. CoDE CRIM. ProcC. art. 11.32.
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that the only harm he poses to the community of courts
is the “potential infliction of annoyance and irritation
to judicial sensibilities.”

II. Applicant Should Be Released On Bond Dur-
ing the Pendency of His Habeas Proceedings

Because he is not a significant flight risk, and be-
cause he remains an officer of the court, I would imme-
diately order applicant released on bond during the
pendency of these original habeas proceedings. Pursu-
ant to Code of Criminal Procedure Article 11.32, enti-
tled “Custody Pending Examination,” this Court has
the authority to release a person who has pending ha-
beas proceedings before it. See TEX. CODE CRIM. PROC.
art. 11.32; see also Ex parte Eureste, 725 S'W.2d 214,
216 (Tex. Crim. App. 1986) (explaining that, once this
Court’s original habeas jurisdiction is invoked, it is
“the only court that may determine whether the appli-
cant may be allowed bail or required to remain in jail”).
This Court thus has the authority to release on bond
an individual such as applicant who has been held in
contempt of court during the pendency of his original
habeas proceedings challenging that judgment.®

8 See, e.g., Ex parte Mallory, No. WR-78,160-02 (Tex. Crim.
App. March 27, 2013) (releasing attorney who had been held in
contempt on personal bond pending resolution of original habeas
application); Ex parte Gibson, 811 S'W.2d 594, 594 (Tex. Crim.
App. 1991) (granting relief from contempt order, and noting that
attorney had been released by this Court during pendency of ha-
beas proceeding).
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The State has conceded that a bond is generally
appropriate in this type of case, but it urges this Court
to deny applicant a bond in light of his failure to ap-
pear at several prior court settings related to this case.
Although it is true that the record reveals several in-
stances of applicant’s failure to appear for court set-
tings on his contempt case, it is also true that he has
appeared for other court settings on this same con-
tempt case. Based on the totality of the record, it can-
not be rationally argued that applicant is a flight risk.
He has not fled the jurisdiction. Instead he has consist-
ently attempted to obtain relief through other trial
courts in Travis and Williamson Counties. He is a li-
censed attorney who misbehaved in court by speaking
rudely to the judge and behaving inappropriately, but
he did not threaten her, become violent in court, or
commit any act that would suggest he poses a risk to
the safety of any judge or the community. If there is
any concern that he is even remotely a flight risk, his
bond conditions may require him to wear an electronic
monitor. There is absolutely no reason to deny a bond
to applicant. Given that violent offenders, police as-
saulters, kidnappers, human traffickers and the like,
whose sentences are ten years or less and who appeal
their judgments of conviction may obtain bail on ap-
peal irrespective of their chances of success,® this Court
should not deny a bond to an attorney whose offense
was speaking rudely to a judge and behaving inappro-
priately during the course of a jury trial. I can see ab-
solutely no reason that justifies applicant’s continued

9 See TEX. CoDE CRIM. PRrOC. art. 44.04(b).
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detention at this juncture, and I cannot agree that ap-
plicant is less deserving of release pending the out-
come of this habeas proceeding than a violent offender
would be pending the outcome of his direct appeal.

Perhaps this Court is unsympathetic to appli-
cant’s plight given that this is the second time that this
Court has been called upon to review a contempt judg-
ment against him, but the way that this Court handled
that prior proceeding is instructive as to how this type
of case should be treated. The last time applicant
sought original habeas relief in this Court from a con-
tempt order in 2008, this Court granted him release on
his own recognizance during the pendency of his case.!?
Although this Court later denied relief on the merits of
his claims and upheld the contempt judgment and sen-
tence, applicant did not flee the jurisdiction during his
release or attempt to evade punishment for the con-
tempt.!! In view of this history, and given that appli-
cant is a licensed attorney with an active law practice
and community ties, I cannot agree that he presents a
flight risk so as to warrant denial of bond under these
circumstances. This Court should abide by our prior
procedures for granting bond in this type of situation.

This is now my second dissenting opinion object-
ing to this Court’s denial of a bond to applicant, and I
continue to conclude that a bond is appropriate in this

10 See Ex parte Reposa, No. AP-75,965, 2008 WL 2673715
(Tex. Crim. App. July 2, 2008).

1 See Ex parte Reposa, No. AP-75,965, 2009 WL 3478455
(Tex. Crim. App. Oct. 28, 2009).
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case regardless of whether applicant will ultimately
prevail in his challenges before this Court or another
court. Regardless of whether the record ultimately
shows that applicant’s complaint should be resolved by
this Court or by another court, applicant has been in
custody for over a month when he should be out on
bond. Twice, applicant has had bonds granted by trial-
level courts, but he has remained confined. As this
State’s highest criminal court, we have jurisdiction
over applicant’s pending original habeas application
challenging the order of contempt, we have jurisdiction
to determine our jurisdiction, and we have jurisdiction
to grant applicant a bond pending our resolution of his
case. We have the responsibility to exercise our author-
ity to remedy the injustice of applicant’s continued con-
finement under circumstances in which a bond is
appropriate. I, therefore, would immediately order the
release of applicant under a personal bond with a con-
dition that he wear an electronic monitor.

III. Applicant Should Be Permitted To File
Supplemental Brief Addressing Pending
Litigation and the Absence of Any Other
Adequate Remedy at Law

In his current pleadings before this Court, appli-
cant challenges the validity of the contempt proceed-
ings in this case, which he asserts were conducted in
contravention of clear statutory authority that contem-
plates an immediate punishment and an opportunity
for a contemnor to purge himself of the contempt at the
time that it occurs. See TEX. Gov’'T CODE § 21.002(d).
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He also contends that, even assuming that the pro-
ceedings were not invalid due to a violation of Section
21.002, he was entitled to a trial by jury, which was a
right not waived by him, and thus the proceedings
were flawed for that reason.

I note that, with respect to whether it is proper for
applicant to invoke this Court’s original habeas juris-
diction under these circumstances, on page two of
his application, applicant includes a section entitled,
“Statement of Jurisdiction.” In that section, in addition
to citing this Court’s original habeas jurisdiction pur-
suant to Article V, Section 5, of the Texas Constitution,
applicant argues that this Court is “the only review-
ing court which possesses the general and unlimited
power to issue writs of habeas corpus in criminal
cases.” In support, he cites this Court’s opinion in State
ex rel. Wilson v. Briggs, 351 S.W.2d 892 (Tex. Crim. App.
1961). Thus, although he does not use the magic words,
“no other adequate remedy at law,” to me it appears
that applicant has made at least some argument that
no other court can afford him ultimate relief from the
contempt judgment.

Regardless of whether applicant has demon-
strated in his pleadings that he has no other adequate
remedy at law, this Court’s precedent has established
that there is no other remedy in a direct-contempt case
and that this type of judgment is properly challengea-
ble by an original habeas writ presented to this Court.
See, e.g., Ex parte Thompson, 273 S.W.3d 177, 180 (Tex.
Crim. App. 2008); Ex parte Curtis, 568 S.W.2d 363,
363 (Tex. Crim. App. 1978) (observing that habeas
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application challenging judgment of criminal contempt
is “properly before us as an original writ of habeas cor-
pus, and we will entertain it as such”). In Thompson,
this Court, citing the same case as the one cited by
applicant, Briggs, explained that “this Court’s original
jurisdiction to issue [the] writ of habeas corpus is ‘un-
limited’ subject to legislative regulation.” 273 S.W.3d
at 181 (citing Briggs, 351 S.W.2d at 894). This Court
continued, “It is well settled that the constitutional
grant of original jurisdiction to this Court ‘to issue the
writ of habeas corpus’ permits this Court to review a
contempt order entered by a district court.” Id. (citing
Eureste, 725 S.W.2d at 216 (proper course of review
from a contempt order entered in a district court is by
original application for a writ of habeas corpus); Ex
parte Ramsey, 642 S.W.2d 483, 484 n.1 (Tex. Crim. App.
1982) (same); Ex parte Moorehouse, 614 S.W.2d 450,
451 (Tex. Crim. App. 1981) (same)).!? Because it is well
established by this Court’s precedent that the proper
procedure for challenging a direct-contempt judgment
is through an original writ application to this Court,
it is largely immaterial whether applicant has in-
cluded pleadings demonstrating that there is no other
adequate remedy at law.'® I would follow this Court’s

12 Although I acknowledge that the instant case involves a
contempt judgment stemming from proceedings in a county court
at law as opposed to a district court, this Court has previously
considered original writs challenging that type of contempt order,
including in the prior contempt case involving applicant. See, e.g.,
Reposa, 2009 WL 3478455, at *1; Ex parte Krupps, 712 S.W.2d 144,
145 (Tex. Crim. App. 1986).

13 See Smith v. Gohmert, 962 S.W.2d 590, 593 (Tex. Crim. App.
1998) (“Like mandamus, ‘[h]abeas corpus is an extraordinary



App. 30

precedent that has determined that only this Court
has jurisdiction in this type of case, and I would permit
further briefing to address how the pending litigation
may impact this Court’s jurisdiction, if at all. I, there-
fore, would hold the application in abeyance rather
than deny leave to file.

IV. Assuming Applicant Can Show that He Has
No Other Adequate Remedy, This Applica-
tion Should Be Filed and Set

I do not attempt to resolve the merits of appli-
cant’s claims in this dissenting opinion. I do, however,
briefly address the substance of applicant’s claims to
show that, assuming he would be able to demonstrate
that he has no other adequate remedy at law, the
claims warrant full consideration by this Court on
their merits.

In his first claim, applicant asserts that the con-
tempt proceedings are a nullity and the order of con-
tempt is void. Applicant cites the contempt statute,
Government Code Section 21.002, in support of his
contention that Judge Hohengarten violated appli-
cant’s statutory and due-process rights by declining
to directly impose a punishment for the contempt,
thereby depriving him of the opportunity to purge

remedy; and, ordinarily, neither a trial court nor this Court, either
in the exercise of our original or appellate jurisdiction, should en-
tertain an application for writ of habeas corpus where there is an
adequate remedy at law.””) (quoting Ex parte Groves, 571 S.W.2d
888, 890 (Tex. Crim. App. 1978)).
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himself of the contempt immediately. See TEX. GOV'T
CoDE § 21.002(d).** Applicant argues that “the govern-
ing statute contemplates a contempt action, the attor-
ney’s summary restraint or confinement, and the
attorney’s motion for release before the other express
due process provision, i.e., hearing before a disinter-
ested judge, arises.” Applicant asserts that Judge Ho-
hengarten misinterpreted the statutory requirements
for direct contempt by finding him guilty of contempt
but then declining to impose any punishment or re-
straint, instead delegating the matter of applicant’s
punishment to Judge Davis. He states,

The offending court has a choice when directly
confronted with contemptuous behavior. The
court can take some remedial action short of
summary punishment or find the offender in
direct criminal contempt and restrain him.
But under this statutory scheme, it cannot
find the court officer guilty of direct contempt,
then treat the matter as if it were a case of
indirect contempt. To do so effectively nullifies

14 Section 21.002(d) provides,

An officer of a court who is held in contempt by a trial
court shall, on proper motion filed in the offended court,
be released on his own personal recognizance pending
a determination of his guilt or innocence. The presiding
judge of the administrative judicial region in which the
alleged contempt occurred shall assign a judge who is
subject to assignment by the presiding judge other
than the judge of the offended court to determine the
guilt or innocence of the officer of the court.

TEX. Gov’T CODE § 21.002(d).
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the process the Legislature created and con-
fuses direct and indirect contempt.

Applicant asserts that this departure from the ordi-
nary procedure for holding an attorney in direct con-
tempt deprived him of his opportunity to purge himself
of the contempt by submitting to his punishment,
and he asserts that that deprivation implicates due-
process concerns. Applicant additionally challenges
the validity of the subsequent proceedings under
Judge Davis on this same basis, and he also asserts
that the sentence imposed directly by Judge Davis was
invalid because the “contempt statute assumes the of-
fended judge has already assessed the penalty,” and
the Legislature “did not contemplate or authorize the
appointed judge to determine the sentence.”

In his second claim, applicant challenges the con-
tempt proceedings under Judge Davis on the addi-
tional basis that he was denied his right to a trial by
jury. Applicant contends that, although contempt ordi-
narily is punishable by up to six months’ confinement
and thus it would not trigger the right to a trial by jury,
he was entitled to a trial by jury under these circum-
stances due to the particular sentence that was im-
posed against him. Specifically, applicant asserts that,
by requiring him to serve six months day-for-day with-
out the opportunity to earn good-conduct time, Judge
Davis’s punishment has necessarily extended his jail
term beyond that allowable for petty criminal offenses.
He states, “By ordering the sheriff to withhold any
credit for [applicant’s] good conduct while in confine-
ment, [Judge Davis] has transformed a six-month
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sentence to a one-year sentence. In effect, [Judge Da-
vis] imposed a serious punishment for what is other-
wise a petty offense. [Applicant] is serving not a 180-
day sentence, but a sentence of a year.” In light of this,
applicant asserts that he was entitled to a trial by jury,
which is a right he did not waive.

I summarize these claims at this juncture without
expressing any view as to their ultimate merits. I
would file and set this case and order full briefing from
the parties addressing these issues.

V. Conclusion

Applicant has a history of engaging in contemptu-
ous conduct that has resulted in a judgment of con-
tempt for which he has been ordered to serve six
months in jail day-for-day. Applicant has filed an appli-
cation for an original habeas writ that presents multi-
ple challenges to his contempt judgment. He has
already been confined pursuant to the contempt order
for one month, and further delays in considering this
matter will likely render his claims moot. Because ap-
plicant is neither a flight risk nor a danger to anyone,
I would immediately grant applicant a personal bond
with electronic monitoring. I would then order the fil-
ing of supplemental briefing from applicant addressing
the pendency of other litigation in this case. Assuming
that the record demonstrates there is no other ade-
quate remedy going forward, I would file and set this
case for consideration on its merits. Because this Court
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instead denies leave to file and denies applicant’s mo-
tion for bond, I respectfully dissent.

Filed: November 15, 2017
Publish




App. 35

TEXAS COURT OF APPEALS,
THIRD DISTRICT, AT AUSTIN

NO. 03-17-00667-CV

In re State of Texas ex rel. David Escamilla,
Travis County Attorney

ORIGINAL PROCEEDING FROM
WILLIAMSON COUNTY

ORDER
PER CURIAM

Relator State of Texas ex rel. David Escamilla,
Travis County Attorney, has filed a petition for writs of
prohibition and mandamus and an emergency motion
requesting that we stay the trial court proceedings. We
grant relator’s emergency motion and temporarily stay
the trial court proceedings, including the scheduled
hearing on real party in interest’s application for writ
of habeas corpus, pending further order of this Court.
In addition, we order the real party in interest to file a
response to the petition on or before October 27, 2017.

It is so ordered October 12, 2017.

Before Justices Puryear, Field, and Bourland
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CAUSE NO. C-1-CR-17-100018

STATE OF TEXAS § INTHE COUNTY COURT
Vs. § AT LAW NUMBER 5
ADAM REPOSA s TRAVIS COUNTY, TEXAS

AMENDED ORDER

On the 11th and 12th days of September, 2017,
came on to be heard the above referenced case for trial
pursuant to Section 21.002 of the Texas Government
Code. Petitioner State of Texas appeared through its
attorneys of record; Respondent Adam Reposa ap-
peared in person and through his attorneys of record;
all parties announced ready.

As a result of certain conduct that occurred on
March 27, 2017 during jury selection in the underlying
criminal case, Respondent was found in direct con-
tempt of court by Judge Nancy Hohengarten, who was
presiding. Judge Hohengarten, in her written order
dated April 3, 2017, found that Respondent had com-
mitted five (5) acts of contempt of court. Judge Hohen-
garten requested, pursuant to Art. 21.002(d), that
another judge be appointed to hear the contempt mat-
ter. On April 4, 2017, the undersigned judge was as-
signed to the County Court at Law #5 of Travis County,
Texas, and appointed to preside over this contempt
proceeding.
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Decision and Discussion

The Court has considered the evidence and argu-
ment of counsel and makes the following findings:

1.

Refused to come to the bench after being sum-
moned by the Court: Guilty

See transcript, Ex. 1, p. 14, 1. 9-23. Addition-

ally, the evidence before this Court during the trial
of this matter shows how Respondent refusing to
come to the bench when asked was part of Re-
spondent’s overall strategy to attempt to have the
members of the jury disrespect the law, the Judge,
the Court, the facts of the case and engage in “jury
nullification.” This comment applies to many of
the findings below.

2.

Continued to question the venire panel when
the Court was attempting to have a bench
conference: Guilty

See transcript, Ex. 1, p. 9, 1. 14-16.

Continued to question a venire person after
the Court instructed the juror not to answer
the question: Guilty

See transcript, Ex. 1,p. 8,1. 6 —p. 9, 1. 23

Stated within the hearing of the venire panel
“I want to show the people how hard it is to
get a fair trial in this court and that’s what
I'm doing”: Guilty

See transcript, Ex. 1, p. 10, 1. 9-11; p. 10, 1. 15

—p. 11,1. 8. Additionally, the evidence adduced dur-
ing the trial indicates that the jury panel could
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hear the comment, and indeed it was directed at
the jury panel and not the Court.

5. Spoke in a tone and tenor that was disrespect-
ful when addressing the Court: Guilty.

The audio transcript was admitted in evi-
dence in the trial and shows Respondent’s disre-
spectful tone.

Punishment

This Court has broad discretion to assess an ap-
propriate punishment within the range prescribed by
the legislature.

The Texas Government Code mandates judges to
“require that proceedings be conducted with dignity
and in an orderly and expeditious manner and control
the proceedings so that justice is done.” Texas Gov’t
Code §21.001(b). To the same effect is Canon 3.B(3) of
the Texas Code of Judicial Conduct, which provides
that judges “shall require order and decorum in pro-
ceedings before the judge.”

In 1947, the United States Supreme Court wrote:

Sentences for criminal contempt are punitive in
their nature, and are imposed for the purpose of
vindicating the authority of the court. Gompers v.
Bucks Stove & Range Co., 221 U.S. 418, at 441
(1911). The interests of orderly government de-
mand that respect and compliance be given to
orders issued by courts possessed of jurisdiction
of persons and subject matter. One who defies
the public authority and willfully refuses his
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obedience does so at his peril. In imposing a fine
for criminal contempt, the trial judge may
properly take into consideration the extent of the
willful and deliberate defiance of the court’s order,
the seriousness of the consequences of the contu-
macious behavior, the necessity of effectively ter-
minating the defendant’s defiance as required by
the public interest, and the importance of deter-
ring such acts in the future. United States v.
United Mine Workers, 330 U.S. 258, at p. 302-303
(1947).

In his concurring opinion in that same case, Mr.
Justice Frankfurter wrote:

In our country law is not a body of technicalities
in the keeping of specialists or in the service of any
special interest. There can be no free society with-
out law administered through an independent ju-
diciary. If one man can be allowed to determine for
himself what is law, every man can. That means
first chaos, then tyranny. Legal process is an es-
sential part of the democratic process. For legal
process is subject to democratic control by defined,
orderly ways which themselves are part of law. Id.,
at p. 312.

In its unpublished opinion in a prior direct con-
tempt ruling, denying Respondent’s application for a
writ of habeas corpus (Ex parte Reposa, 2009 Tex.
Crim. App. Unpub. LEXIS 725 (Tex. Crim. App., Oct.
28, 2009), the Texas Court of Criminal Appeals com-
mented:

Judge Davis made it clear that he wanted the sen-
tence [90 days] to send a message [to Respondent]
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in order to prevent the applicant’s conduct from
continuing in the future. Id., at p. 42-43.

However, Respondent’s contumacious conduct con-
tinues to this day. In a video posted by Respondent on
August 9, 2017, and admitted into evidence in the trial
of this case, Respondent declared that this Court “is
going to be the subject of our new focus on weak-
ness. ... I told my lawyer to tell the Judge to ‘eat
a****  There is no question this is stupid. This is
just how stupid are they going to let me make them
look before they agree that their position is WEAK. . ..
Further, in that same video, Respondent declares his
intent to obstruct the legal process by stating “...I'm
going to show you the way it really goes in a town
called F*** around.” State’s Exhibit 19.

In another video that was admitted into evidence
in the trial of this case, and posted by Respondent on
July 11, 2017 (State’s Exhibit 17), Respondent declared
that “every person connected with this contempt case
is just doing what they are told.” Respondent pointed
to Judge Hohengarten’s portrait while calling her
“weak.”

During the pendency of this case, Respondent has
made other statements to and about the prosecutors.
The statements are harassing, intimidating, disre-
spectful, gross, and hostile. After a hearing, this Court
issued an injunction against Respondent discussing
this case with the prosecutors directly. Respondent re-
cently prepared and circulated demeaning and disre-
spectful drawings superimposed over pictures of the
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Court, Judge Hohengarten and one of the prosecutors,
ostensibly for an advertisement for a (non-law related)
business owned by Respondent.

The efforts of Respondent to intentionally obstruct
the trial proceedings on March 27, 2017, to intention-
ally obstruct and demean this Court during the pen-
dency of this proceeding, to attempt to intimidate
and harass the prosecutors in this case, and to demean
the Judge of the Court in which Respondent was ap-
pearing on March 27, 2017 all show a definite pattern
of conduct by Respondent that is totally improper and
incompatible with Respondent’s obligations as an at-
torney in our legal system. When a lawyer disagrees
with a judge’s ruling, the proper course of action is to
request a hearing outside the presence of the jury,
make a complete record of the error to preserve it for
appellate review, and then take the matter to the ap-
pellate court. It is improper to attempt to show the
judge’s error to the jury or jury panel, in an effort to
convince the jury of the unfairness of the court.

Some attorneys have testified that Respondent
pushes the envelope and that his strategies and tactics
keep the system honest. There was further testimony
that Respondent being held in contempt of court would
have a chilling effect on the bar. Respondent’s tactics
in this case were over the line. Instead of keeping the
system honest, these tactics have the effect of bringing
the legal system into disrepute. If the effect on the bar
of Respondent’s contempt finding is to “chill” disre-
spect of the Court, that is a positive thing. However,
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this Court is only focused on Respondent and his con-
duct.

It is this Court’s JUDGMENT and ORDER that
Respondent serve six (6) months in the Travis County
Jail for each of the five contempt findings, with the sen-
tences to run concurrently, and for Respondent to serve
this sentence day for day. Respondent shall present
himself to the Travis County Sheriff’s Office on or be-
fore 2:15 o’clock pm. on October 2, 2017 to begin his
sentence.

Signed this 23rd day of September October, 2017
[at 2:15].

/s/ Paul Davis
Paul Davis
Judge Presiding
By Assignment
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CAUSE NO. C-1-CR-17-100018

STATE OF TEXAS § INTHE COUNTY COURT

Vs. § AT LAW NUMBER 5

ADAM REPOSA § TRAVIS COUNTY, TEXAS

NOTICE OF ALLEGATION OF
DIRECT CRIMINAL CONTEMPT OF
COURT BY ATTORNEY ADAM REPOSA

Adam Reposa is hereby found in direct criminal
contempt of court for behavior and statements made in
open court in the presence of a jury panel and the par-
ties on March 27, 2017.

Specifically, Adam Reposa:

1. Refused to come to the bench after being sum-
moned by the Court;

2. Continued to question the venire panel when
the court was attempting to have a bench con-
ference outside the hearing of the venire;

3. Continued to question a venire person after
the Court instructed the juror not to answer
the question,;

4. Stated within the hearing of the venire panel
“I want to show the people how hard it is to
get a fair trial in this court and that’s what
I'm going [to do]”
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5. Spoke in a tone and tenor that was disrespect-
ful when addressing the Court.

April 3, 2017 /s/ Nancy Hohengarten
JUDGE NANCY
HOHENGARTEN
Presiding Judge, Travis
County Court at Law 5

I, Dana DeBeauvoir, County Clerk, Travis County,
Texas, do hereby certify that this is a true and
correct copy as same appears of record in my office.
Witness my hand and seal of office on [4/3/17]

[SEAL] Dana DeBeauvoir, County Clerk
By Deputy: [Illegible]
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FILE COPY
OFFICIAL NOTICE FROM COURT OF
CRIMINAL APPEALS OF TEXAS
P.O. BOX 12308, CAPITOL STATION,
AUSTIN, TEXAS 78711

[SEAL]

1/10/2018
REPOSA, ADAM Tr. Ct. No. WR-86,973-04
C-1-CR-17-100018

This is to advise that the Court has denied without
written order motion for leave to file the original appli-
cation for writ of mandamus.

Deana Williamson, Clerk

CARISSA BEENE

THE LAW OFFICE OF
CARISSA L. BEENE, PLLC

215 W. UNIVERSITY AVE

GEORGETOWN, TX 78626

* DELIVERED VIA E-MAIL *
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[SEAL]

IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

NO. WR-86,973-04

IN RE ADAM REPOSA, Relator

ON ORIGINAL APPLICATION
FOR A WRIT OF MANDAMUS,

IN CAUSE NO. C-1-CR-17-100018
FROM THE COUNTY COURT AT
LAW NO. 5 FROM TRAVIS COUNTY
& CAUSE NO. 03-17-00667-CV FROM
THE THIRD COURT OF APPEALS

ALCALA, J., filed a dissenting opinion.

DISSENTING OPINION

Today, the Court denies relator leave to file his ap-
plication for a writ of mandamus, but instead the
proper resolution is dismissal of this application be-
cause relator’s complaints have become moot. The rec-
ord now shows that, around one month ago, after he
filed the instant application, relator was released from
confinement for the contempt judgment that he has re-
peatedly sought to challenge in this Court over the
past several months. The State has filed a response in
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this case urging that relator’s first claim in the instant
application has become moot as a result of his release,
and urging that his second claim does not present a
proper basis for mandamus relief. I agree in part with
the State’s arguments. Because I conclude that rela-
tor’s request for mandamus relief has now become
moot in light of his release from confinement, I would
dismiss the instant application rather than deny leave
to file. This Court’s denial of leave to file suggests that
it is rejecting relator’s claims on their merits, which is
improper given that his claims are moot. I, therefore,
cannot join the Court’s order.

Based on the information presented in the State’s
most recent pleading in this case, the record now shows
that, on December 6, 2017, the parties filed an agreed
motion in the contempt court in which they sought to
eliminate the requirement that relator serve his six-
month sentence day-for-day. In that agreed motion, the
parties stated that “the portion of the judgment issued
by Judge Davis that reads, ‘and for respondent to serve
this sentence day for day,’ is voidable.” The parties fur-
ther stipulated that, “per the Code of Criminal Proce-
dure, the award of time credit is at the discretion of the
Sheriff of Travis County.” Based on this, the parties
agreed that the proper remedy was for relator’s judg-
ment to be reformed so that the condition requiring
him to serve his sentence day-for-day would be deleted.
The contempt-court judge signed an order removing
the day-for-day condition from relator’s judgment and,
on December 13, relator was released from confine-
ment based on his receipt of time credits.
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I agree with the State’s observation in its most re-
cent pleading that, where it is impossible for this Court
to grant effectual relief for any reason, a cause is moot.
See Chacon v. State, 745 S.W.2d 377, 378 (Tex. Crim.
App. 1988). Here, with respect to relator’s first com-
plaint in the instant application pertaining to the law-
fulness of the day-for-day sentencing requirement,
that complaint has obviously become moot in light of
the removal of that condition from the judgment. Rela-
tor’s second complaint, in which he asserts that the
court of appeals violated a clear ministerial duty by or-
dering the Williamson County court to refrain from
taking any action on relator’s habeas application that
had been filed in that court, has also effectively become
moot because the underlying habeas application can
no longer have any purpose in light of relator’s release
from confinement. Under these circumstances in
which relator is no longer confined, any further adju-
dication of the merits of his complaints in this case
would appear to be wholly advisory. I, therefore, disa-
gree with this Court’s decision to deny leave to file at
this juncture, when dismissal would be the only appro-
priate resolution.

Although he has ultimately obtained relief from
what was apparently a voidable sentence through an
agreed modification of the judgment, relator has done
so without any meaningful involvement or interven-
tion by this Court or any other court. As I have ex-
pressed in my prior opinions in this case, as the State’s
highest court for criminal matters, this Court should
have become involved in this case months ago to
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address the substantive merits of relator’s complaints
when he originally sought habeas relief in this Court.
In any event, in light of relator’s release from confine-
ment, I conclude that his instant complaints should be
dismissed as moot. Because this Court instead denies
leave to file rather than dismissing relator’s com-
plaints as moot, I respectfully dissent.
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