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QUESTION PRESENTED 
 

In 2014, this Court reaffirmed that “[o]ur 
courts generally lack authority . . . to execute against 
property in other countries.”  Republic of Argentina 
v. NML Capital, Ltd., 134 S. Ct. 2250, 2257 (2014).  
Absent congressional authorization, the Second 
Circuit relied on a state law decision to hold that a 
district court sitting in New York can execute 
against foreign sovereign property located abroad by 
coercing a foreign garnishee over which the court has 
personal jurisdiction to transfer property not subject 
to the court’s jurisdiction into the United States for 
potential execution. 

 The question presented is whether foreign 
sovereign property held by a foreign financial 
intermediary in a foreign country may, under any 
circumstances, be subject to execution in United 
States courts.   
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PARTIES TO THE PROCEEDING 
 

Due to its length, the list of parties to the 
proceedings below is set forth in full in Appendix D.  
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CORPORATE DISCLOSURE STATEMENT 
 
 Pursuant to Rule 29.6, Petitioner Clearstream 
Banking S.A. states that it is a wholly owned 
subsidiary of Clearstream International S.A., which, 
in turn, is a wholly owned subsidiary of Clearstream 
Holding AG.  Clearstream Holding AG is a wholly 
owned subsidiary of Deutsche Börse AG, a publicly 
traded company.  No publicly held corporation owns 
10% or more of Deutsche Börse AG’s stock. 

  



 
 

iv 
 

 

TABLE OF CONTENTS 

                                                                               Page 
QUESTION PRESENTED .......................................... i 

PARTIES TO THE PROCEEDING ........................... ii 

CORPORATE DISCLOSURE STATEMENT .......... iii 

TABLE OF AUTHORITIES ....................................... vi 

OPINIONS BELOW .................................................... 1 

JURISDICTION .......................................................... 1 

STATUTORY PROVISIONS INVOLVED ................. 1 

INTRODUCTION ........................................................ 1 

STATEMENT OF THE CASE .................................... 5 

I. Background .................................................. 5 

II. District Court Proceedings .......................... 6 

III. Second Circuit Proceedings ........................ 7 

REASONS FOR GRANTING THE PETITION ....... 10 

I. The Decision Below Contravenes a 
Longstanding Limitation, Incorporated 
by the FSIA and Reaffirmed in NML 
Capital, Against Executing on 
Extraterritorial Foreign Sovereign 
Assets ......................................................... 11 

II. The Second Circuit’s Decision 
Improperly Relied on a State Law 
Decision Not Involving Sovereign 



 
 
v 

 

 

Assets to Circumvent the Territorial 
Limits to Federal Jurisdiction .................. 19 

III. The Decision Below Is in Significant 
Tension with Decisions of Other Courts 
of Appeals .................................................. 23 

IV. The Second Circuit’s Decision Raises 
Significant Foreign Policy Concerns 
that Justify Immediate Review ................ 26 

V. This Case Presents an Excellent 
Vehicle for Review ..................................... 29 

CONCLUSION .......................................................... 31 

APPENDIX A — OPINION AND ORDER  
OF THE UNITED STATES COURT OF  
APPEALS FOR THE SECOND CIRCUIT,  
DATED NOVEMBER 21, 2017 ................................. 1a 

APPENDIX B — OPINION AND ORDER OF  
THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK, 
FILED FEBRUARY 20, 2015 ................................. 78a 

APPENDIX C — DENIAL OF REHEARING  
OF THE UNITED STATES COURT OF  
APPEALS FOR THE SECOND CIRCUIT,  
DATED FEBRUARY 7, 2018 ................................ 106a 

APPENDIX D — PARTIES TO THE 
PROCEEDINGS BELOW ..................................... 108a 

APPENDIX E — RELEVANT STATUTORY 
PROVISIONS ........................................................ 123a  



 
 

vi 
 

 

TABLE OF AUTHORITIES 

Page(s) 
CASES 

Am. Ins. Ass’n v. Garamendi, 
539 U.S. 396 (2003)  ............................................  21 

Argentine Republic v. Amerada Hess Shipping Corp., 
488 U.S. 428 (1989)  ........................................  2, 13 

Autotech Techs. LP v. Integral Research & Dev. 
Corp., 

499 F.3d 737 (7th Cir. 2007)  ............. 13, 15, 25, 26 

Banco Nacional de Cuba v. Sabbatino, 
376 U.S. 398 (1964)  ......................................  21, 26 

Bank Markazi v. Peterson, 
136 S. Ct. 1310 (2016) ................................ 6, 13, 16 

Bolivarian Republic of Venezuela v. Helmerich & 
Payne Int’l Drilling Co., 

137 S. Ct. 1312 (2017)  ............................  15, 27, 30 

Brown v. Alton Water Co., 
222 U.S. 325 (1912)  ............................................  19 

First Nat’l City Bank v. Banco Para el Comercio  
Exterior de Cuba, 

462 U.S. 611 (1983)  ......................................  20, 21 

Grupo Mexicano de Desarrollo S.A. v. All. Bond 
Fund, Inc., 

527 U.S. 308 (1999)  ............................................  23 

Hamer v. Neighborhood Hous. Servs. of Chicago,  
138 S. Ct. 13 (2017) .............................................  22 



 
 

vii 
 

 

 

Jesner v. Arab Bank PLC, 
No. 16-499 (Apr. 24, 2018) ..................................  27 

Kiobel v. Royal Dutch Petroleum Co., 
569 U.S. 108 (2013) .............................................  27 

Koehler v. Bank of Bermuda, 
911 N.E.2d 825 (N.Y. 2009)  ........................  8, 9, 19 

Land v. Dollar, 
330 U.S. 731 (1947)  ............................................  29 

Lans v. Adduci Mastriani & Schaumberg L.L.P., 
786 F. Supp. 2d 240 (D.D.C. 2011)  .....................  18 

Morrison v. Nat’l Australia Bank Ltd., 
561 U.S. 247 (2010)  ............................................  11 

Nat’l City Bank of N.Y. v. Republic of China, 
348 U.S. 356 (1955)  ............................................  12 

NML Capital, Ltd. v. Spaceport Sys. Int’l, L.P., 
788 F. Supp. 2d 1111 (C.D. Cal. 2011)  ...............  13 

Republic of the Philippines v. Pimentel, 
553 U.S. 851 (2008)  ......................................  26, 27 

Republic of Argentina v. NML Capital, Ltd., 
134 S. Ct. 2250 (2014)  ................................  passim 

Richmark Corp. v. Timber Falling Consultants, 
959 F.2d 1468 (9th Cir. 1992)  ............................  16 

RJR Nabisco, Inc. v. European Cmty., 
136 S. Ct. 2090 (2016)  ....................................  2, 11 

 



 
 

viii 
 

 

Rubin v. Islamic Republic of Iran, 
637 F.3d 783 (7th Cir. 2011)  ..............................  12 

Rubin v. Islamic Republic of Iran,  
 830 F.3d 470 (7th Cir. 2016) .......................  passim 

Rubin v. Islamic Republic of Iran, 
138 S. Ct. 816 (2018) ................................ 15, 24, 29 

Shaffer v. Heitner, 
433 U.S. 186 (1977)  ............................................  19 

Small v. United States, 
544 U.S. 385 (2005)  ............................................  15 

The Schooner Exchange v. McFaddon, 
11 U.S. 116 (1812)  ........................................  11, 12 

Verlinden B.V. v. Central Bank of Nigeria, 
461 U.S. 480 (1983)  ......................................  12, 26 

Weinstein v. Islamic Republic of Iran, 
831 F.3d 470 (D.C. Cir. 2016)  .............................  23 

Zschernig v. Miller, 
389 U.S. 429 (1968)  ............................................  21 

FEDERAL STATUTES AND RULES 

22 U.S.C. § 8772  ........................................................  6 

28 U.S.C. § 1254(1) .....................................................  1 

28 U.S.C. § 2072  ......................................................  23 

Foreign Sovereign Immunities Act of 1976,  
 Pub. L. No. 94-583, 90 Stat. 2891  
 (codified as amended at 28 U.S.C.  
 §§ 1602 et seq.) .............................................  passim  



 
 

ix 
 

 

28 U.S.C. § 1603(c) ........................................  14 
28 U.S.C. § 1609  .................................  8, 14, 18 
28 U.S.C. § 1610  ...................................  passim 

Fed. R. App. P. 41  ................................................. 4, 30 

Fed. R. Civ. P. 69  .......................................... 19, 22, 23 

Fed. R. Civ. P. 82  .....................................................  22 

TREATY PROVISIONS 

U.N. Convention on Jurisdictional Immunities of  
 States and Their Property, G.A.  
 Res. 59/38 (Dec. 2, 2004), Art. 19(c) .................... 15 

LEGISLATIVE MATERIALS 

H.R. Rep. No. 94-1487, 94th Cong., 2d Sess.  
 (1976) .............................................................. 13, 20 

EXECUTIVE MATERIALS 

2007 Pub. Papers 1592 (Dec. 28, 2007) .................... 27 

OTHER AUTHORITIES 

Brief for Respondent,  
 Republic of Argentina v. NML Capital, Ltd., 
 134 S. Ct. 2250 (2014) (No. 12-842),  
 2014 WL 1260423 ................................................ 17 

Brief for the United States as Amicus Curiae in 
Support of Petitioner,  
 Republic of Argentina v. NML Capital, Ltd., 
 134 S. Ct. 2250 (2014) (No. 12-842),  
 2014 WL 827994  ................................................. 14 



 
 
x 

 

 

Restatement (Fourth) of Foreign Relations Law: 
 Sovereign Immunity  
 (Tentative Draft No. 3, 2017) ........................ 17, 18 



 
 
1 

 

 

PETITION FOR A WRIT OF CERTIORARI 

Petitioner Clearstream Banking S.A. 
respectfully petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals 
for the Second Circuit. 

OPINIONS BELOW 

The opinion of the Second Circuit is reported 
at 876 F.3d 63 (2d Cir. 2017).  App. 1a–77a.  The 
decision of the United States District Court for the 
Southern District of New York is unreported but 
available at 2015 WL 731221 (S.D.N.Y. 2015).  App. 
78a–105a. 

JURISDICTION 

The court of appeals entered judgment on 
November 21, 2017 and denied timely petitions for 
panel rehearing and rehearing en banc on February 
7, 2018.  App. 106a.  This Court’s jurisdiction rests 
on 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Foreign Sovereign 
Immunities Act of 1976, 28 U.S.C. §§ 1602 et seq., are 
set forth in Appendix E. 

 INTRODUCTION 

In its opinion below, the Second Circuit held 
that a federal court sitting in New York may execute 
against the property of a foreign state held by a 
foreign financial intermediary in a foreign country if 
the court has personal jurisdiction over the foreign 
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financial intermediary.  App. 52a–53a.  This Court’s 
intervention is needed to review and reverse this 
unprecedented decision, which the Second Circuit 
recognized creates a “conundrum” that should be 
addressed by the Supreme Court.  App. 59a. 

The Second Circuit’s holding contravenes both 
the longstanding principle, reaffirmed in Republic of 
Argentina v. NML Capital, Ltd., 134 S. Ct. 2250, 
2257 (2014), that “[o]ur courts generally lack 
authority . . . to execute against property in other 
countries,” and the otherwise uniform recognition 
that foreign sovereign assets located outside of the 
United States are beyond the reach of the federal 
courts.  These consistently observed limits on judicial 
authority reflect the bedrock principle that sovereign 
authority is territorially based, and that unless 
Congress provides otherwise, the nation’s sovereign 
authority is confined to the geographic boundaries of 
the United States.  Indeed, as this Court recently 
reiterated, “[i]t is a basic premise of our legal system 
that, in general, United States law governs 
domestically but does not rule the world.”  RJR 
Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 
2100 (2016) (quotation omitted).  

Congress spoke to the ability of courts in the 
United States to execute on foreign sovereign assets 
in the Foreign Sovereign Immunities Act of 1976 (the 
“FSIA” or the “Act”).  The FSIA constitutes the sole 
basis for obtaining and enforcing judgments against 
foreign states in U.S. courts.  See Argentine Republic 
v. Amerada Hess Shipping Corp., 488 U.S. 428, 443 
(1989).  The FSIA does not authorize execution 
against sovereign assets located outside the United 
States.  Prior to the decision below, courts uniformly 
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held that only foreign state property in the United 
States is available to satisfy judgments against 
foreign sovereigns in U.S. courts.  Most recently, the 
Seventh Circuit—in a decision that was unanimously 
upheld on other grounds by this Court—followed this 
Court’s decision in NML Capital to hold that, to be 
subject to attachment and execution, foreign 
sovereign assets “must be within the territorial 
jurisdiction of the district court” and that sovereign 
assets located outside the United States are not 
subject to execution.  Rubin v. Islamic Republic of 
Iran, 830 F.3d 470, 475 (7th Cir. 2016), aff’d, 138 S. 
Ct. 816 (2018). 

Violating these limits, the Second Circuit 
relied on state law—rather than any congressional 
grant of authority—to hold that a U.S. district court 
sitting in New York may have power to execute on 
foreign sovereign assets abroad if the court has 
personal jurisdiction over the holder of the assets.  
See App. 3a (observing that “most courts lack 
jurisdiction to reach extraterritorial assets” but 
stating “that is not so in New York”).  But the Second 
Circuit’s reliance on state law to expand the nation’s 
power to execute against foreign sovereign assets 
cannot be squared with the FSIA, this Court’s 
precedent, or the presumption against 
extraterritoriality.  To the contrary, the Second 
Circuit’s decision contravenes NML Capital and is in 
significant tension, if not outright conflict, with 
Rubin and other decisions of the courts of appeals.  
This Court should grant review to rectify the Second 
Circuit’s error.  

This Court’s review is particularly warranted 
because the Second Circuit’s decision has enormous 
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potential to damage this nation’s relations with 
foreign countries.  If left to stand, the Second 
Circuit’s decision could permit litigants to conscript 
courts in New York into executing on foreign 
sovereign assets around the globe, with all of the 
possibilities of international discord and retaliatory 
action attendant to such a breathtaking assertion of 
power.  The Second Circuit itself acknowledged that 
its decision posed a “conundrum” and was in tension 
with the FSIA’s fundamental goal of “minimiz[ing] 
irritations in foreign relations” that arise out of suits 
against foreign states and their property.  App. 59a.  
Nonetheless, the Second Circuit concluded that this 
“problem is one for the Supreme Court or the 
political branches—not [the Second Circuit]—to 
resolve.”  Id. 

This Court should accept the Second Circuit’s 
invitation to review its decision.  The decision has 
conclusively established the pertinent facts—
including the situs of the sovereign assets at issue—
and squarely presents the legal question of whether 
or not extraterritorial sovereign assets are subject to 
execution in U.S. courts.  That question is dispositive 
of the post-judgment decision below, notwithstanding 
that the Second Circuit remanded to the district 
court.  The Second Circuit has recognized that 
Clearstream’s petition presents a substantial 
question for certiorari and that good cause exists to 
hold proceedings in abeyance until this Court has an 
opportunity to weigh in on this important issue, see 
Fed. R. App. P. 41, and therefore has stayed the 
issuance of its mandate pending the outcome of this 
petition. 
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STATEMENT OF THE CASE 

I. Background 

Plaintiffs are judgment creditors of the Islamic 
Republic of Iran who obtained default judgments 
against Iran and Iran’s Ministry of Information and 
Security pursuant to provisions of the FSIA that 
authorize claims against state sponsors of terrorism.  
App. 5a.  

Plaintiffs seek to enforce their judgments by 
executing against $1.7 billion in bond proceeds 
beneficially owned by Iran’s central bank, Bank 
Markazi, and held in an account at Clearstream in 
Luxembourg.  App. 4a, 7a.  Clearstream is a 
Luxembourg-based financial institution that 
specializes in the provision of securities settlement 
and custody services.  App. 7a.  Neither Clearstream 
nor the bond proceeds have any relation to the claims 
underlying plaintiffs’ judgments against Iran. 

The bond proceeds are in an account located in 
Luxembourg and held in the name of Banca UBAE, 
S.p.A., an Italian bank.  App. 7a–8a.  UBAE is 
holding the bond proceeds for the benefit of Bank 
Markazi, the Central Bank of Iran.  Id.  Plaintiffs do 
not hold judgments against Bank Markazi.  Instead, 
they seek execution against Bank Markazi’s assets 
on the theory that the FSIA permits plaintiffs who 
hold terrorism-related judgments against Iran to 
disregard the juridical separateness between Iran 
and its instrumentalities and, therefore, to execute 
upon the property of Iran’s agencies or 
instrumentalities in satisfaction of judgments 
against Iran.  App. 47a. 
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II. District Court Proceedings 

Plaintiffs instituted this action in 2013 to seek 
turnover of the $1.7 billion in bond proceeds.1  In 
light of the body of authority holding that foreign 
sovereign assets located outside the United States 
are not subject to execution in the United States and 
the lack of any precedent supporting such execution, 
plaintiffs primarily argued that the bond proceeds 
they seek to obtain are located in the United States.  
In particular, they claimed that Bank Markazi’s 
bond proceeds were held in Clearstream’s cash 
correspondent account at JPMorgan Chase Bank, 
N.A. in New York (the “JPMorgan Account”) and 
thus subject to execution under the FSIA and the 
Terrorism Risk Insurance Act of 2002 (“TRIA”).  
Plaintiffs also claimed, in the alternative, that they 
could directly obtain turnover of the assets at issue 
even if they are located outside the United States 
because, in their view, section 1610(g) of the FSIA 
and section 201 of TRIA authorized execution of such 
extraterritorial assets. 

                                                 
1 This Court previously addressed an action involving largely 
the same plaintiffs and defendants as the present proceeding in 
Bank Markazi v. Peterson, 136 S. Ct. 1310 (2016), which also 
concerned judgment creditors of Iran seeking to enforce their 
judgments against assets alleged to belong to Bank Markazi.  
Unlike in the present action, the assets at issue in the prior 
proceeding were determined to have been located in the United 
States.  App. 43a.  This Court granted certiorari to address the 
constitutionality of legislation that rendered those assets 
available for execution by the plaintiffs.  That statute, the 
application of which Congress explicitly confined to the prior 
proceeding, has no relevance to this action.  See 22 U.S.C. § 
8772. 
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On February 20, 2015, after analyzing 
voluminous factual and legal submissions by the 
parties, the district court dismissed plaintiffs’ claims.  
App. 105a.  As relevant to this petition, the district 
court first rejected plaintiffs’ claim that the bond 
proceeds were located in Clearstream’s JPMorgan 
Account.  The district court found that “[t]he 
evidence in the record is clear that any assets in 
which Bank Markazi has an interest, and which are 
at issue in this action, are in Luxembourg.”  App. 
103a.  The district court held that the property was 
not subject to execution by a U.S. court because 
“[t]he FSIA does not allow for attachment of property 
outside the United States.”  Id. 

III. Second Circuit Proceedings 

On appeal, plaintiffs’ primary arguments were 
that (i) Bank Markazi had an interest in funds 
credited to the JPMorgan Account in New York that 
was subject to execution under, among other 
provisions, section 201 of TRIA and sections 1610(a) 
and 1610(g) of the FSIA; and (ii) if the assets were 
located abroad, they were illicitly transferred there 
and should be “returned” to the JPMorgan Account 
and executed against. 

On November 21, 2017, the Second Circuit 
affirmed the district court order in part, vacated it in 
part, and remanded the action for further 
proceedings.  

As relevant to this petition, the Second Circuit 
found, on the basis of the voluminous record 
developed by the district court, that the JPMorgan 
Account never contained any bond proceeds 
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belonging to Bank Markazi.  App. 43a–44a.  Rather, 
as the Second Circuit held, the assets targeted by 
plaintiffs constitute a “right to payment” located, and 
always located, in Luxembourg.  Id. 

The Second Circuit nonetheless held that such 
“right to payment” may be available to satisfy 
plaintiffs’ judgments in the United States.  App. 59a–
60a.  Although acknowledging that the district 
court’s contrary conclusion—that sovereign assets 
abroad are categorically not subject to execution—
“was reasonable in light of many judicial decisions 
suggesting as much” (App. 44a), the Second Circuit 
determined that this Court’s decision in NML 
Capital had “abrogated decades of pre-existing 
sovereign immunity common law” and mandated the 
conclusion that “the FSIA’s grant of execution 
immunity does not extend to assets located abroad.”  
App. 3a, 60a.  

Under the Second Circuit’s interpretation of 
NML Capital, because the FSIA does not contain a 
provision expressly conferring immunity from 
execution on a foreign sovereign’s assets located 
abroad—but instead speaks only of the immunity of 
sovereign assets “in the United States,” see 28 U.S.C. 
§ 1609—a foreign sovereign’s assets outside the 
United States can be subject to execution.  App. 52a–
53a.  The Second Circuit acknowledged NML 
Capital’s declaration that U.S. courts “generally lack 
authority . . . to execute against property in other 
countries.”  App. 55a.  Absent any congressional 
enactment authorizing an exception, the court 
reasoned that such authority can be supplied by 
state law.  The court relied on the New York Court of 
Appeals’ decision in Koehler v. Bank of Bermuda 
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Ltd., 911 N.E.2d 825 (N.Y. 2009)—holding that a 
New York statute authorized a court with personal 
jurisdiction over a garnishee to direct the garnishee 
to bring extraterritorial personal property of a 
judgment debtor into the territorial jurisdiction of 
the New York court.  App. 52a. 

Accordingly, the Second Circuit remanded the 
case to the district court to determine whether 
personal jurisdiction exists over Clearstream.  App. 
58a.  If the district court answers that question in 
the affirmative, it would then determine whether 
any other barrier exists to the court ordering 
Clearstream to bring Bank Markazi’s “right to 
payment” to New York for execution, whether such a 
barrier be posed by state law, federal law, 
international comity, or “any other reason.”  Id.  If 
and when the “right to payment” is brought to New 
York—and thus becomes a sovereign asset “in the 
United States”—the district court would determine 
whether the asset is immune under the FSIA.  App. 
59a. 

The Second Circuit recognized that its 
improvised execution framework represented a 
departure from prior precedent and conceded that it 
posed a “conundrum.”  Id.  The Second Circuit also 
stated that it was “not at all sure” that its decision 
furthers the FSIA’s purpose of minimizing irritations 
in foreign relations arising out of litigation against a 
foreign state.  Id.  Nevertheless, the Second Circuit 
concluded that “any such problem is one for the 
Supreme Court or the political branches—not [the 
Second Circuit]—to resolve.”  Id. 
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Clearstream and UBAE timely petitioned for 
panel rehearing and rehearing en banc.  Both 
petitions were denied on February 7, 2018.  App. 
106a.  Clearstream subsequently moved the Second 
Circuit to stay the issuance of the mandate pending 
the filing and disposition of this petition for a writ of 
certiorari.  The Second Circuit granted the stay of 
the mandate on March 1, 2018. 

Clearstream now petitions for this Court’s 
review. 

REASONS FOR GRANTING THE PETITION 

The Court should grant certiorari because the 
Second Circuit’s decision contravenes the 
longstanding principle—reflected in the FSIA and 
reaffirmed in NML Capital—that U.S. courts lack 
authority to execute on sovereign assets located 
outside the United States.  It is also in significant 
tension, if not outright conflict, with the decisions of 
other courts of appeals.  If allowed to stand, this 
decision will have far-reaching and deleterious 
foreign policy consequences. 

This case presents an excellent vehicle for 
resolving the important question of whether U.S. 
courts may execute on sovereign assets abroad.  The 
relevant facts have been conclusively established, 
and the legal issue is squarely presented by the 
Second Circuit’s decision.  
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I. The Decision Below Contravenes a 
Longstanding Limitation, Incorporated 
by the FSIA and Reaffirmed in NML 
Capital, Against Executing on 
Extraterritorial Foreign Sovereign Assets 

The Second Circuit’s decision is contrary to the 
longstanding limit on federal judicial power, 
reaffirmed by this Court in 2014, that “[o]ur courts 
generally lack authority . . . to execute against 
property in other countries.”  NML Capital, 134 S. 
Ct. at 2257; see also Rubin, 830 F.3d at 475 (for 
foreign sovereign assets to be “even potentially 
subject to attachment and execution,” the assets 
“must be within the territorial jurisdiction of the 
district court”), aff’d, 138 S. Ct. 816.  This limit 
reflects the “basic premise of our legal system that, 
in general, United States law governs domestically 
but does not rule the world,” RJR Nabisco, Inc., 136 
S. Ct. at 2100, and that, except where Congress has 
intended otherwise, federal authority is limited to 
“the territorial jurisdiction of the United States.”  
Morrison v. Nat’l Australia Bank Ltd., 561 U.S. 247, 
255 (2010) (quoting EEOC v. Arabian Am. Oil Co., 
499 U.S. 244, 248 (1991) (quotation omitted)). 

The historically territorial nature of the 
authority of the United States and its courts has 
been reflected in the doctrine of sovereign immunity 
dating back to this Court’s landmark decision in The 
Schooner Exchange v. McFaddon, 11 U.S. 116 (1812).  
The Schooner Exchange reasoned that the 
“jurisdiction of the [United States] within its own 
territory . . . is susceptible of no limitation not 
imposed by itself,” and that sovereign immunity 
constitutes a waiver of that “exclusive territorial 
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jurisdiction, which has been stated to be the 
attribute of every nation.”  11 U.S. at 136–37; see 
also Verlinden B.V. v. Cent. Bank of Nigeria, 461 
U.S. 480, 486 (1983) (“In The Schooner Exchange v. 
M’Faddon, Chief Justice Marshall concluded that, 
while the jurisdiction of a nation within its own 
territory ‘is susceptible of no limitation not imposed 
by itself,’ the United States had impliedly waived 
jurisdiction over certain activities of foreign 
sovereigns.” (citation omitted)); Nat’l City Bank of 
New York v. Republic of China, 348 U.S. 356, 362 
(1955) (“As expounded in The Schooner Exchange, 
the doctrine [of sovereign immunity] is one of implied 
consent by the territorial sovereign to exempt the 
foreign sovereign from its ‘exclusive and absolute’ 
jurisdiction, the implication deriving from standards 
of public morality, fair dealing, reciprocal self-
interest, and respect for the ‘power and dignity’ of 
the foreign sovereign.”).  The “exclusive territorial 
jurisdiction” of the United States, of course, does not 
extend to other countries. Thus, under the 
traditional conception of sovereign immunity, no 
immunity for extraterritorial foreign sovereign 
property is necessary because the nation’s “exclusive 
territorial jurisdiction” does not reach them in the 
first place. 

Prior to the passage of the FSIA in 1976, it 
was well established that U.S. courts could not 
execute against any property belonging to a foreign 
sovereign entity.  See, e.g., Rubin v. Islamic Republic 
of Iran, 637 F.3d 783, 795 (7th Cir. 2011) (“As a 
historical matter, prior to the enactment of the FSIA, 
the United States gave absolute immunity to foreign 
sovereigns from the execution of judgments.”); 
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Autotech Techs. LP v. Integral Research & Dev. 
Corp., 499 F.3d 737, 749 (7th Cir. 2007) (same); H.R. 
Rep. No. 94-1487, 94th Cong., 2d Sess., at 8 (1976) 
(“House Report”) (“Under existing law, a foreign 
state in our courts enjoys absolute immunity from 
execution, even in ordinary commercial litigation 
where commercial assets are available for the 
satisfaction of a judgment.” (quotation omitted)).  
Further, the power of U.S. courts to attach foreign 
sovereign property for the purpose of establishing 
jurisdiction over a foreign sovereign extended only to 
“property in the United States [that] is commercial in 
nature.”  House Report at 26 (emphasis added). 

The FSIA provides the exclusive basis for U.S. 
courts to render judgments against sovereigns and 
enforce those judgments against foreign sovereign 
assets.  See, e.g., Argentine Republic, 488 U.S. at 443 
(“[T]he FSIA provides the sole basis for obtaining 
jurisdiction over a foreign state in the courts of this 
country.”); NML Capital, Ltd. v. Spaceport Sys. Int’l, 
L.P., 788 F. Supp. 2d 1111, 1119 (C.D. Cal. 2011) 
(“[T]he FSIA provides the sole basis for attaching a 
foreign state’s property in the United States.”).  
Thus, absent a grant of authority in the FSIA, U.S. 
courts do not have jurisdiction over suits against 
foreign sovereigns or their property.  See Bank 
Markazi, 136 S. Ct. at 1318 (“Subject to stated 
exceptions, the FSIA shields foreign-state property 
from execution.”); House Report at 12 (“[A]side from 
setting forth comprehensive rules governing 
sovereign immunity, the [FSIA] prescribes: the . . . 
circumstances under which attachment and 
execution may be obtained against the property of 
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foreign states to satisfy a judgment against foreign 
states in both Federal and State courts.”). 

Reflecting well-established limits to the 
judicial authority of U.S. courts, the comprehensive 
scheme created by the FSIA does not grant 
jurisdiction to execute against foreign sovereign 
assets located outside the United States.  Instead, 
the statute speaks only to foreign sovereign assets in 
the United States, and sets out narrow circumstances 
under which such assets may be subject to execution.  
See 28 U.S.C. §§ 1609–10.  The FSIA thus did not 
disturb, but rather incorporated, the general 
principle that, absent an indication from Congress, 
U.S. courts lack authority to execute on sovereign 
assets outside the United States.2   

As the United States Solicitor General 
observed in NML Capital, “the statute’s exclusive 
focus on property located within the United States 
simply confirms the fundamental proposition that it 
would be unthinkable for a U.S. court . . . to presume 
to order the attachment of or execution against 
property of a foreign sovereign abroad.”  Brief for the 
United States as Amicus Curiae in Support of 
Petitioner, Republic of Argentina v. NML Capital, 
Ltd., 134 S. Ct. 2250 (2014) (No. 12-842), 2014 WL 
827994, at *25 (emphasis added).  The Seventh 

                                                 
2 The territorially limited nature of the FSIA is underscored by 
the fact that the statute defines “the jurisdiction of the United 
States” in geographically bounded terms.  See 28 U.S.C. 
§ 1603(c) (“The ‘United States’ includes all territory and waters, 
continental or insular, subject to the jurisdiction of the United 
States.”). 
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Circuit likewise has observed:  “The FSIA did not 
purport to authorize execution against a foreign 
sovereign’s property, or that of its instrumentality, 
wherever that property is located around the world.  
We would need some hint from Congress before we 
felt justified in adopting such a breathtaking 
assertion of extraterritorial jurisdiction.”  Autotech 
Techs. LP, 499 F.3d at 750 (citing Small v. United 
States, 544 U.S. 385, 388–89 (2005), for the “legal 
presumption that Congress ordinarily intends its 
statutes to have domestic, not extraterritorial, 
application”).  

Congress has provided no such hint.  Rather 
than authorize an exception to the general 
prohibition against executing against foreign 
sovereign assets abroad, which would have been a 
radical departure from traditional principles of 
sovereignty and immunity, Congress structured the 
FSIA to incorporate that prohibition. Congress thus 
struck a “careful balance between respecting the 
immunity historically afforded to foreign sovereigns 
and holding them accountable, in certain 
circumstances, for their actions.”  Rubin v. Islamic 
Republic of Iran, 138 S. Ct. 816, 822 (2018); see also 
Bolivarian Republic of Venezuela v. Helmerich & 
Payne Int’l Drilling Co., 137 S. Ct. 1312, 1319 (2017) 
(“The [FSIA] for the most part embodie[d] basic 
principles of international law long followed both in 
the United States and elsewhere.”). 

The territorial limit on execution against a 
foreign state’s assets is also reflected in international 
treaties.  See, e.g., U.N. Convention on Jurisdictional 
Immunities of States and Their Property, G.A. Res. 
59/38 (Dec. 2, 2004), Art. 19(c) (“No post-judgment 
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measures of constraint, such as attachment, arrest or 
execution, against property of a State may be taken 
in connection with a proceeding before a court of 
another State unless . . . the property . . . is in the 
territory of the State of the forum.”). 

It bears emphasis that no court ever—other 
than the Second Circuit in its decision below—has 
found that foreign sovereign assets held outside the 
United States are potentially available to satisfy 
judgments against such foreign sovereigns in U.S. 
courts.  Instead, court decisions reflect a recognition 
that only foreign sovereign assets in the United 
States may be subject to execution in U.S. courts.  
See, e.g., Bank Markazi, 136 S. Ct. at 1318 (“When 
the terrorism exception [to sovereign immunity] was 
adopted [by Congress], only foreign-state property 
located in the United States and ‘used for a 
commercial activity’ was available for the 
satisfaction of judgments [against foreign 
sovereigns].”) (emphasis added); Rubin, 830 F.3d at 
475 (holding that foreign sovereign assets held 
outside of the United States are “beyond the grasp of 
the federal courts”), aff’d, 138 S. Ct. 816; Richmark 
Corp. v. Timber Falling Consultants, 959 F.2d 1468, 
1477 (9th Cir. 1992) (“[S]ection 1610 [of the FSIA] 
does not empower United States courts to levy on 
assets located outside the United States.”). 

In departing from this uniform body of 
authority, the Second Circuit misconstrued NML 
Capital.  NML Capital not only reaffirmed that U.S. 
courts do not have authority to execute against 
sovereign assets outside the United States, but also 
recognized that the proper avenue to execute against 
sovereign property overseas is to obtain recognition 
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and enforcement of the judgment in the foreign 
jurisdiction where the property is held.  See 134 S. 
Ct. at 2257 (reasoning that discovery is relevant to 
determining “what property Argentina has and 
where it is [and] whether it is executable under the 
relevant jurisdiction’s law”) (emphasis added); id. at 
2258 (“[The subpoenas] ask for information about 
Argentina’s worldwide assets generally, so that NML 
can identify where Argentina may be holding 
property that is subject to execution.”).  This 
understanding—that the execution of extraterritorial 
sovereign property would be conducted in the foreign 
jurisdiction in which the property is located—was 
shared by the judgment creditors seeking discovery 
in NML Capital.  See Brief for Respondent, Republic 
of Argentina v. NML Capital, 134 S. Ct. 2250 (2014) 
(No. 12-842), 2014 WL 1260423, at *20 (“The 
question whether particular property may be 
attached will be governed by the laws of the country 
where it is located.”) (emphasis added). 

In short, far from approving execution against 
foreign sovereign assets located outside the United 
States, NML Capital affirmed that U.S. courts do not 
have authority to execute on extraterritorial foreign 
sovereign assets, and that U.S. judgment creditors 
targeting such assets should obtain recognition of 
their judgments and seek execution in the foreign 
jurisdiction where the assets are held.  See 
Restatement (Fourth) of Foreign Relations Law: 
Sovereign Immunity § 464, Reporter’s Note 11 
(Tentative Draft No. 3, 2017) (“Acknowledging that 
U.S. courts have no jurisdiction to order attachment 
of or execution against assets located abroad . . . , the 
Supreme Court [in NML Capital] nonetheless 
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permitted NML, as judgment creditor, the right to 
seek information about assets abroad that might be 
subject to execution.” (citing NML Capital, 134 S. Ct. 
at 2257)).   

The process envisioned by the Court and 
parties in NML Capital is the standard and accepted 
method for satisfying judgments against assets 
abroad.  See id. at Reporter’s Note 12 (“By its terms, 
the FSIA authorizes execution only against 
properties ‘in the United States.’ . . .  Nonetheless, a 
judgment creditor may seek recognition and 
enforcement of its U.S. judgment in a foreign court 
pursuant to that court’s laws and procedures.” (citing 
NML Capital, 134 S. Ct. at 2257)); Lans v. Adduci 
Mastriani & Schaumberg L.L.P., 786 F. Supp. 2d 
240, 287 (D.D.C. 2011) (noting that potential U.S. 
judgment may be satisfied if the defendants “at some 
point attain assets in the United States” or “acquire 
assets in a foreign country willing to recognize and 
enforce a United States judgment”). 

The Second Circuit’s approach to executing 
against foreign sovereign assets held abroad 
impermissibly circumvents the prohibition against 
extraterritorial execution incorporated into the FSIA.  
Under that approach, the district court has authority 
to order Clearstream to transfer Bank Markazi’s 
“right to payment” from Luxembourg into the United 
States, at which point the court would conduct an 
immunity analysis for assets “in the United States” 
under Sections 1609 and 1610 of the FSIA.  The 
approach implicitly recognizes that U.S. courts lack 
jurisdiction over the assets outside the United 
States.  Absent any authorization in the FSIA or 
other federal law, the Second Circuit’s approach 
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circumvents the acknowledged lack of jurisdiction.  
That is improper.  Cf. Shaffer v. Heitner, 433 U.S. 
186, 209 (1977) (“[I]f a direct assertion of personal 
jurisdiction over the defendant would violate the 
Constitution, it would seem that an indirect 
assertion of that jurisdiction should be equally 
impermissible.”); Brown v. Alton Water Co., 222 U.S. 
325, 331 (1912) (“[W]e may not by indirection do that 
which we cannot do directly . . . .”). 

For these reasons, the Second Circuit’s 
erroneous conclusion that foreign sovereign assets 
located abroad may be subject to execution in U.S. 
courts warrants this Court’s review.  

II. The Second Circuit’s Decision 
Improperly Relied on a State Law 
Decision Not Involving Sovereign Assets 
to Circumvent the Territorial Limits to 
Federal Jurisdiction 

The Second Circuit erroneously concluded that 
an exception to the prohibition against executing on 
foreign sovereign assets abroad could be supplied by 
state law, in particular, the New York Court of 
Appeals’ decision in Koehler v. Bank of Bermuda 
Ltd., 911 N.E.2d 825 (N.Y. 2009).  Koehler held that 
CPLR § 5225(b)—the New York “turnover” statute—
permits a New York court with personal jurisdiction 
over a garnishee to coerce the garnishee to bring 
extraterritorial property of a judgment debtor into 
New York for transfer to a judgment creditor.  Id. at 
827.  Reasoning that “the law of the state in which 
the district court sits” can be applied pursuant to 
Rule 69(a) of the Federal Rules of Civil Procedure, 
the Second Circuit concluded that Koehler authorizes 
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the district court to force Clearstream to bring Bank 
Markazi’s “right to payment” from Luxembourg into 
New York for execution if the court has personal 
jurisdiction over Clearstream.  App. 49a, 54a.  The 
Second Circuit erred by relying on Koehler—a state 
court decision that did not involve foreign sovereign 
assets—to carve out for the first time a broad 
exception to U.S. courts’ lack of authority to execute 
against extraterritorial foreign sovereign assets.  

The Second Circuit’s reliance on New York law 
to reach extraterritorial sovereign property destroys 
the uniformity that is critical to the FSIA and to 
matters implicating the United States’ foreign 
relations.  “When it enacted the FSIA, Congress 
expressly acknowledged ‘the importance of 
developing a uniform body of law’ concerning the 
amenability of a foreign sovereign to suit in United 
States courts.”  First Nat’l City Bank v. Banco Para 
el Comercio Exterior de Cuba, 462 U.S. 611, 622 n.11 
(1983) (“Bancec”); see also NML Capital, 134 S. Ct. at 
2255 (noting that the FSIA “abated the bedlam” of 
the pre-FSIA regime in which the governing 
standards “were neither clear nor uniformly 
applied”); House Report at 13 (“[U]niformity in 
decision . . . is desirable in this context because 
disparate treatment of cases involving foreign 
governments may have adverse foreign relations 
consequences.”).  

Because of the primacy of federal interest and 
the premium on uniformity in this area of law, state 
law should not supply a basis for executing against 
foreign sovereign assets outside the United States.  
This is consistent with the general principle that 
federal law, not state law, governs issues implicating 
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this nation’s foreign policy.  Thus, in Bancec, this 
Court rejected the applicability of conflicts principles 
under New York law to a suit against an 
instrumentality of a foreign sovereign, reasoning 
that “matters bearing on the nation’s foreign 
relations ‘should not be left to divergent and perhaps 
parochial state interpretations.’”  Bancec, 462 U.S. at 
622 n.11 (quoting Banco Nacional de Cuba v. 
Sabbatino, 376 U.S. 398, 425 (1964)).  Likewise, in 
Sabbatino—a pre-FSIA case—this Court held that in 
a diversity action the act of state doctrine is 
governed by federal law, not state law under Erie R. 
Co. v. Tompkins, 304 U.S. 64 (1938).  376 U.S. at 
425–26.  State law generally supplies the rule of 
decision for substantive issues in diversity cases, but 
that principle yielded in Sabbatino because the act of 
state doctrine entails “a basic choice regarding the 
competence and function of the Judiciary and the 
National Executive in ordering our relationships 
with other members of the international community” 
and thus “must be treated exclusively as an aspect of 
federal law.”  Id. at 425; see also Am. Ins. Ass’n v. 
Garamendi, 539 U.S. 396, 413 (2003) (“There is . . . 
no question that at some point an exercise of state 
power that touches on foreign relations must yield to 
the National Government’s policy, given the ‘concern 
for uniformity in this country’s dealings with foreign 
nations’ that animated the Constitution’s allocation 
of the foreign relations power to the National 
Government in the first place.” (quoting Sabbatino, 
376 U.S. at 427 n.25)); Zschernig v. Miller, 389 U.S. 
429, 440 (1968) (“The several States, of course, have 
traditionally regulated the descent and distribution 
of estates.  But those regulations must give way if 
they impair the effective exercise of the Nation’s 
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foreign policy.”). By subjecting matters raising 
significant foreign policy implications to the vagaries 
of state law, the Second Circuit’s reliance on Koehler 
contravenes this principle.  

Finally, the Second Circuit’s reliance on 
Koehler in this context is improper because it cannot 
be squared with the Federal Rules of Civil 
Procedure.  “It is axiomatic that the Federal Rules of 
Civil Procedure do not create or withdraw federal 
jurisdiction.”  Hamer v. Neighborhood Hous. Servs. of 
Chicago, 138 S. Ct. 13, 17 (2017) (quotation omitted); 
accord Fed. R. Civ. P. 82 (“These rules do not extend 
or limit the jurisdiction of the district courts . . . .”).  
As shown above, the Second Circuit’s approach 
implicitly acknowledges the district court’s lack of 
jurisdiction over the foreign sovereign assets outside 
the United States, and improperly bootstraps 
personal jurisdiction over the garnishee to evade that 
jurisdictional limitation.  See supra 18–19. 

The Second Circuit invoked Rule 69 to supply 
jurisdiction to reach the extraterritorial assets at 
issue here.  App. 3a (“[M]ost courts lack jurisdiction 
to reach extraterritorial assets . . . .  But that is not 
so in New York.”).  However, there is less to Rule 69 
than met the court of appeals’ eyes.  Rule 69(a) states 
explicitly that “a federal statute governs to the 
extent it applies.”  Here, of course, a relevant 
“federal statute” does apply—the FSIA, which 
constitutes the comprehensive congressional scheme 
that otherwise provides no authority for the 
execution of foreign state assets located outside the 
United States. 
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 Moreover, Rule 69(a) provides that “[t]he 
procedure on execution—and in proceedings 
supplementary to and in aid of judgment or 
execution—must accord with the procedure of the 
state where the court is located.”  Fed. R. Civ. P. 
69(a) (emphasis added); see also Weinstein v. Islamic 
Republic of Iran, 831 F.3d 470, 480 n.18 (D.C. Cir. 
2016) (noting that Rule 69(a) “contains significant 
limiting language” and “incorporates only local 
procedure”).  Rule 69(a)’s focus on procedure is 
consistent with—and compelled by—the Rules 
Enabling Act, which provides that the Federal Rules 
of Civil Procedure “shall not abridge, enlarge, or 
modify any substantive right.”  28 U.S.C. § 2072.  
The Second Circuit’s transplantation of Koehler, 
which involved non-sovereign assets, into this FSIA 
action significantly altered the parties’ substantive 
rights.  Cf. Grupo Mexicano de Desarrollo S.A. v. All. 
Bond Fund, Inc., 527 U.S. 308, 322–23 (1999) (the 
availability of pre-judgment injunctions to restrain 
sovereign assets is a “question [that] goes to the 
substantive rights of all property owners,” rather 
than “merely a question of procedure”).  Therefore, 
Congress did not through the Rules Enabling Act, 
and this Court did not through Rule 69(a), authorize 
the Second Circuit to incorporate Koehler in toto 
rather than merely to utilize a “procedure” in this 
supplemental proceeding that “accord[s] with the 
procedure” of New York.  Fed. R. Civ. P. 69(a).  

III. The Decision Below Is in Significant 
Tension with Decisions of Other Courts 
of Appeals 

As noted above, no court other than the 
Second Circuit in its decision below has ever held 
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that foreign sovereign assets located abroad are 
available to satisfy judgments in U.S. courts.  To the 
contrary, courts have recognized that such assets are 
beyond the reach of U.S. courts.  The Second 
Circuit’s decision is in significant tension with, if not 
outright contradicted by, this authority.  

In Rubin v. Islamic Republic of Iran, 830 F.3d 
470 (7th Cir. 2016), for example, the Seventh Circuit 
relied on NML Capital and prior Seventh Circuit 
precedent interpreting the FSIA to hold that foreign 
sovereign assets held outside the United States are 
beyond the reach of the federal courts.  

In Rubin, judgment creditors of Iran sought to 
satisfy their judgments against Iran by executing on 
certain collections of Persian artifacts.  Id. at 472.  
Because  some of the artifacts had been removed 
from the United States during the pendency of the 
appeal, the Seventh Circuit was first tasked with 
“identify[ing] which of the four collections is even 
potentially subject to attachment and execution.”  Id. 
at 475.  In answering this question, the Seventh 
Circuit observed that to be potentially subject to 
attachment or execution, any such artifacts “must be 
within the territorial jurisdiction of the district 
court,” and cited both NML Capital and Seventh 
Circuit precedent interpreting the FSIA in support of 
the rule.  Id. 

Accordingly, the Seventh Circuit held that, 
with respect to one set of artifacts, execution was not 
proper because the assets had been placed outside 
the United States and thus “beyond the grasp of the 
federal courts.”  Id.  This Court affirmed Rubin in a 
unanimous decision.  138 S. Ct. 816, 825 (2018).  
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While the aspect of Rubin concerning the territorial 
limits of the authority of U.S. courts to execute on 
assets abroad was not at issue on appeal, this Court 
noted that certain assets in Rubin had “been 
removed from the territorial jurisdiction of the 
federal courts.”  Id. at 821 n.2. 

The Second Circuit acknowledged that Rubin 
was at odds with its conclusion regarding the ability 
of U.S. courts to execute upon foreign sovereign 
assets abroad but sought to distinguish Rubin by 
characterizing it as an “in rem proceeding.”  App. 
54a–55a.  The Second Circuit’s attempt to reconcile 
Rubin with its decision is unpersuasive. 

Because authority to execute on sovereign 
assets abroad must be provided by the FSIA, any 
distinction between in rem and in personam 
proceedings is irrelevant in this context.  In either 
case, execution against the foreign sovereign assets 
must be authorized by the FSIA.  For this reason, no 
doubt, the Seventh Circuit neither purported to base 
its reasoning on the in rem nature of the proceeding 
nor confined it in any such manner.  To the contrary, 
Rubin quoted at length from the Seventh Circuit’s 
earlier decision in Autotech to buttress its holding 
that only foreign sovereign assets in the territorial 
jurisdiction of the district court could be subject to 
execution.  See Rubin, 830 F.3d at 475. 

In Autotech, the Seventh Circuit held that the 
FSIA “authorizes execution only against properties 
‘in the United States’” and that, in light of the well-
recognized presumption against the extraterritorial 
application of congressional acts, U.S. courts have no 
authority to employ a writ of execution to “levy 
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against assets outside the United States.”  499 F.3d 
at 750–51.  Instead, Autotech held, “[i]f assets exist 
in another country, the person seeking to reach them 
must try to obtain recognition and enforcement of 
the U.S. judgment in the courts of that country.”  Id. 
at 751. 

The purpose of the FSIA is to ensure “a 
uniform body of law” with respect to actions against 
foreign sovereigns.  Verlinden B.V., 461 U.S. at 489.  
Any disparity over the courts of appeals’ 
interpretation of U.S. courts’ authority to execute on 
sovereign assets held outside of the United States 
directly undermines that goal and calls for this 
Court’s intervention. 

IV. The Second Circuit’s Decision Raises 
Significant Foreign Policy Concerns that 
Justify Immediate Review 

The petition also should be granted because 
the Second Circuit’s decision has far reaching 
implications for foreign affairs.  See id. (“Actions 
against foreign sovereigns in our courts raise 
sensitive issues concerning the foreign relations of 
the United States, and the primacy of federal 
concerns is evident.”); Sabbatino, 376 U.S. at 407 
(“We granted certiorari because the issues involved 
bear importantly on the conduct of the country’s 
foreign relations and more particularly on the proper 
role of the Judicial Branch in this sensitive area.”). 

This Court has long recognized that the 
judicial seizure of a foreign state’s property can 
constitute an “affront to its dignity and may . . . 
affect our relations with it.”  Republic of the 
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Philippines v. Pimentel, 553 U.S. 851, 866 (2008) 
(citation omitted); see also Rubin, 830 F.3d at 480 
(“Seizing a foreign state’s property is a serious 
affront to its sovereignty—much more so than taking 
jurisdiction in a lawsuit.”).  This is all the more true 
where the foreign state property targeted is outside 
the United States in the jurisdiction of another 
foreign sovereign. 

The decision below also creates a risk of 
reciprocation.  Our nation’s treatment of foreign 
sovereigns “dovetails with our own interest in 
receiving similar treatment.”  Bolivarian Republic of 
Venezuela, 137 S. Ct. at 1322 (citing Nat’l City Bank 
of N.Y., 348 U.S. at 362); see also 2007 Pub. Papers 
1592, 1593–94 (Dec. 28, 2007) (vetoing amendment 
that “would be viewed with alarm by the 
international community and would invite reciprocal 
action against United States assets abroad”).  By 
countenancing the possibility that U.S. courts may 
be able to execute against sovereign assets 
worldwide, the Second Circuit’s decision may cause 
foreign nations to respond by likewise decreasing the 
protection afforded to the United States’ assets, 
wherever they might be held.  Indeed, this Court has 
recognized the risks of reciprocal treatment that 
sweeping assertions of U.S. jurisdiction may occasion 
and has adopted constructions of statutes that 
“guard[] against our courts triggering such serious 
foreign consequences,” thereby “defer[ring] such 
decisions, quite appropriately, to the political 
branches.”  Kiobel v. Royal Dutch Petroleum Co., 569 
U.S. 108, 124 (2013); see also Jesner v. Arab Bank 
PLC, No. 16-499, slip op. at 25 (Apr. 24, 2018) 
(rejecting construction of Alien Tort Statute contrary 
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to statute’s purpose of “promot[ing] harmony in 
international relations”). 

The Second Circuit frankly acknowledged that 
its decision posed a “conundrum” and was at odds 
with the FSIA’s goal of minimizing irritations in 
foreign relations arising out of lawsuits against a 
sovereign.  App. 59a.  Nevertheless, the Second 
Circuit suggested that the impact of its decision 
might be curtailed by other limiting principles 
inherent in the FSIA, which, under the Second 
Circuit’s novel execution framework, would apply 
once the Court “recalled” extraterritorial foreign 
sovereign assets into the United States.  App. 60a–
62a.  

But the Second Circuit is wrong in its 
assumption that its decision will not “open the 
proverbial floodgates to a wave of turnover claims 
seeking to execute against heretofore-unreachable 
extraterritorial assets.”  App. 60a.  As just one 
illustration, the Second Circuit decision may 
significantly expand the scope of sovereign assets 
subject to execution under 28 U.S.C. § 1610(b), which 
provides that “any property in the United States of 
an agency or instrumentality of a foreign state 
engaged in commercial activity in the United States” 
may be subject to execution under certain 
circumstances.  Unlike section 1610(a), section 
1610(b) contains no requirement that an asset be 
“used for a commercial activity in the United States.”  
Thus, under the Second Circuit’s decision, any 
property belonging to an agency or instrumentality 
of a foreign state—regardless of where it is located in 
the world and whether it has ever been used in any 
commercial capacity—could potentially become 
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subject to execution in a U.S. court.  The Second 
Circuit’s decision thus disturbs the “delicate balance 
that Congress struck in enacting the FSIA,” Rubin, 
138 S. Ct. at 825, warranting this Court’s review and 
correction. 

For these additional reasons, this Court’s 
review of the Second Circuit’s judgment execution 
framework is warranted. 

V. This Case Presents an Excellent Vehicle 
for Review 

Notwithstanding that the court of appeals 
remanded the case for further proceedings, this case 
presents an ideal vehicle for resolving whether U.S. 
courts have authority to order execution against 
foreign sovereign assets outside the United States.  
The location of the assets abroad has been 
conclusively established as both a legal and factual 
matter, on the basis of voluminous submissions.  
App. 43a–44a.  The decisive legal issue that is the 
subject of this petition is squarely presented.  While 
the Second Circuit remanded for further proceedings 
in the district court—and made clear that additional 
barriers must be overcome before plaintiffs may 
obtain execution of the bond proceeds—this Court 
should grant review at this juncture to forestall the 
possibility of the decision below muddling the 
otherwise clear and uniform body of case law holding 
that U.S. courts do not have authority to execute 
against sovereign assets outside the United States.  
See, e.g., Land v. Dollar, 330 U.S. 731, 734 (1947) 
(“Although the judgment below was not a final one, 
we considered it appropriate for review because it 
involved an issue ‘fundamental to the further 
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conduct of the case.’” (quoting United States v. 
General Motors Corp., 323 U.S. 373, 377 (1945)); 
Bolivarian Republic of Venezuela, 137 S. Ct. 1312 
(reviewing reversal of dismissal of action implicating 
the FSIA).  The Second Circuit itself recognized that 
Clearstream’s petition would present a substantial 
question for certiorari, Fed. R. App. P. 41, and has 
stayed the issuance of its mandate pending 
resolution of this petition.  
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CONCLUSION 

For the foregoing reasons, the petition should 
be granted. 

Respectfully submitted,  
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Appendix A — opinion And Appendix of 
the united stAtes court of AppeAls  

for the second circuit, dAted  
november 21, 2017

United StateS CoUrt of appealS  
for the SeCond CirCUit 

aUgUSt term,  2015

docket no. 15-0690

deborah d. peterSon, et al., 

Plaintiffs-Appellants, 

v. 

iSlamiC repUbliC of iran, bank markazi, 
aka Central bank of iran, banCa 

Ubae, S.p.a., ClearStream banking, S.a., 
Jpmorgan ChaSe bank, n.a., 

Defendants-Appellees.*

June 8, 2016, argued;  
november 21, 2017,** decided

* the decision on this appeal has been delayed for some six 
months pending the completion of proceedings before the panel 
with respect to transferring a substantial amount of material in the 
record that was filed by the parties under seal to the public files of the 
Court in light of the public’s “presumptive right of access to judicial 
documents.” Gambale v. Deutsche Bank AG, 377 f.3d 133, 140 (2d 
Cir. 2004); see also Joy v. North, 692 f.2d 880, 893 (2d Cir. 1982).

** the Clerk of Court is respectfully directed to amend the 
official caption to conform to the caption as it appears above. A 
complete list of plaintiffs in this appeal is attached as an appendix 
to this opinion.
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before: Pooler, Sack, and lohier, Circuit Judges.

the plaintiffs-appellants, judgment creditors of 
the islamic republic of iran and iran’s ministry of 
intelligence and Security, seek to enforce their underlying 
judgments by obtaining the turnover of $1.68 billion in 
bond proceeds allegedly owned by bank markazi, iran’s 
central bank. the bond proceeds are allegedly held by 
Clearstream banking, S.a., a luxembourg bank that 
maintains accounts on behalf of both bank markazi and 
banca Ubae, S.p.a., an italian bank that engaged in 
financial transactions on behalf of Iran. The bond proceeds 
were processed in new York through Jpmorgan Chase 
bank, n.a. the plaintiffs dispute the nature and location 
of the bond proceeds, arguing that they are held as United 
States dollars in new York City and are therefore subject 
to the Court’s execution jurisdiction. the plaintiffs also 
dispute whether several related non-turnover claims, 
including several fraudulent-conveyance claims, brought 
by the plaintiffs against these banks were released 
pursuant to settlement agreements resolving a previous 
dispute between some of these parties. in a single decision, 
the United States district Court for the Southern district 
of new York (katherine b. forrest, Judge) granted the 
banks’ motions to dismiss the complaint and for partial 
summary judgment for the defendants on all claims in 
dispute. We conclude that the settlement agreements 
released the plaintiffs’ non-turnover claims with respect 
to some but not all of the banks. We also conclude that 
the assets at issue are in fact located abroad, but that 
those assets may nonetheless be subject to turnover 
under state law pursuant to an exercise of the court’s 
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in personam jurisdiction, inasmuch as the district court 
has the authority under new York State law to direct 
a non-sovereign in possession of a foreign sovereign’s 
extraterritorial assets to bring those assets to new 
York State. those assets will not ultimately be subject 
to turnover, however, unless the district court concludes 
on remand that (1) such in personam jurisdiction exists 
and (2) the assets, were they to be recalled, would not 
be protected from turnover by execution immunity. 
accordingly, the district court’s judgment is:

affirmed in part, VaCated in part, and 
remanded for further proceedings.

Sack, Circuit Judge:

in this litigation, judgment creditors of the islamic 
republic of iran (“iran”) attempt to execute on $1.68 
billion in bond proceeds allegedly owned by iran’s central 
bank. the Supreme Court has instructed that in an 
execution proceeding concerning a foreign sovereign’s 
assets, any defense predicated on foreign sovereign 
immunity must rise or fall on the text of the foreign 
Sovereign immunities act (“fSia”), 28 U.S.C. §§ 1330, 
1602 et seq. See Republic of Argentina v. NML Capital, 
Ltd., U.S. , 134 S. Ct. 2250, 2256, 189 l. ed. 2d 234 (2014). 
in the same decision, the Court explicitly abrogated 
decades of pre-existing sovereign immunity common law 
in light of its background understanding that most courts 
lack jurisdiction to reach extraterritorial assets in any 
event. See id. at 2257. but that is not so in new York.
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the plaintiffs-appellants, judgment creditors of iran 
and iran’s ministry of intelligence and Security (“moiS”), 
obtained federal-court judgments against iran and moiS 
awarding the plaintiffs billions of dollars in compensatory 
damages. they now seek to enforce their judgments in part 
by executing on $1.68 billion in bond proceeds allegedly 
owned by bank markazi (“markazi”), iran’s central 
bank. the plaintiffs allege that those bond proceeds 
were processed by and through a global chain of banks, 
specifically by Clearstream Banking, S.A. (“Clearstream”) 
through Jpmorgan Chase bank, n.a. (“Jpmorgan”), 
in the name of banca Ubae, S.p.a. (“Ubae”), on 
behalf of markazi (collectively, “the defendants” or “the 
defendant banks”). the plaintiffs further allege that the 
bond proceeds are denominated as United States dollars 
(“USd”) and held in cash in Clearstream’s account at 
Jpmorgan in new York City, rendering the assets subject 
to this Court’s jurisdiction and a turnover order.1 the 
plaintiffs also asserted several related non-turnover 
claims against the defendant banks, alleging primarily 
that the defendants effected the foregoing transactions by 
means of fraudulent conveyances in violation of state law.

the defendant banks respond that there is no cash 
to turn over: the bond proceeds are in fact recorded as 
book entries made in Clearstream’s Luxembourg offices 
and reflected as a positive account balance showing a right 

1. a turnover order is “[a]n order by which the court commands 
a judgment debtor to surrender certain property to a judgment 
creditor, or to the sheriff or constable on the creditor’s behalf.” 
Turnover Order, blaCk’S laW diCtionarY (10th ed. 2014). in 
this opinion, we use “turnover” and “turnover order” interchangeably.
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to payment owed by Clearstream to markazi through 
Ubae. the defendants argue that this fact is fatal to 
the plaintiffs’ turnover claims because federal courts lack 
jurisdiction to order the turnover of a foreign sovereign’s 
extraterritorial assets. lastly, the defendants posit 
that the plaintiffs released their non-turnover claims in 
separate settlement agreements reached between several 
of the plaintiffs, on the one hand, and Clearstream or 
Ubae, on the other.

in a single order, the district court (katherine b. 
forrest, Judge) granted the defendants’ motions to 
dismiss and for partial summary judgment in favor of 
the defendants on all claims in dispute. We affirm that 
decision in part, vacate it in part, and remand for further 
proceedings.

bAcKGround

the plaintiffs-appellants are, or represent persons 
who have been adjudicated in a federal court to be, 
victims of iranian-sponsored terrorism. they obtained 
judgments from the United States district Court for the 
district of Columbia against iran and moiS pursuant to  
§§ 1605(a)(7) and 1605a of the fSia, and were awarded 
a total of approximately $3.8 billion in compensatory 
damages. Confidential Appendix (“C.A.”2) at 679-81. the 

2. “C.A.” refers to the sealed “Confidential Joint Appendix” filed 
in this Court on June 1, 2015. on november 8, 2017, we ordered the 
parties to unseal their briefs and the C.a., allowing only redactions 
we concluded were justified despite the presumptively public nature 
of court files. The parties recently completed this process. We have 
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plaintiffs have since registered their judgments with the 
United States district Court for the Southern district of 
new York, which enables them to seek partial enforcement 
of their judgments by obtaining an order compelling the 
turnover of approximately $1.68 billion in bond proceeds 
allegedly owned by iran’s central bank and held as cash 
in new York City. the plaintiffs’ claims target four banks 
that were allegedly involved in processing those bond 
proceeds: JPMorgan, a financial institution organized 
under the laws of new York, id. at 679; markazi, iran’s 
central bank, id. at 677; Ubae, an italian bank that 
engaged in transactions on behalf of iran, id. at 678; and 
Clearstream, a luxembourg bank with which markazi 
and Ubae opened customer accounts, id.

the plaintiffs contend that through a series of 
fraudulent transactions, these banks managed to 
process billions of dollars in bond proceeds ultimately 
owed to markazi. according to the plaintiffs, the fruit 
of those transactions is a pool of cash traceable to the 
markazi-owned bond proceeds and held by Clearstream 
at Jpmorgan in new York City. because much of this 
dispute turns on the nature and location of the bond 
proceeds, we review the processing of those assets, and 
previous attempts to obtain turnover of similar assets, 
in some detail.

nevertheless maintained the title of the appendix to avoid confusion 
with a separate “Joint Appendix” in this case that was never filed 
under seal.
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1.  processing markazi’s bonds

like many large financial institutions, markazi 
invests in foreign sovereign bonds. Id. at 701. many of 
the bonds purchased by markazi were issued pursuant to 
prospectuses that require the purchaser to receive interest 
and redemption payments in new York State. Id. at 555. 
markazi has long engaged Clearstream, a luxembourg 
bank that specializes in “the settlement and custody of 
internationally traded bonds and equities,” id. at 678, to 
facilitate that process. Clearstream uses correspondent 
accounts at banks in new York State, including Jpmorgan 
and Citibank, n.a. (“Citibank”), to receive bond proceeds 
on behalf of its customers, including markazi. Id. at 690. 
as Clearstream receives these cash payments in new 
York, it credits customer accounts based in luxembourg 
with an equivalent positive amount. Id. at 685.

in 1994, markazi opened a direct account with 
Clearstream in luxembourg. Id. at 117-18. thereafter, 
Clearstream received bond payments into its new York–
based Jpmorgan correspondent account on behalf of 
markazi; Clearstream then credited markazi’s account in 
luxembourg with a corresponding right to payment. in 
2008, apparently because of increasing scrutiny of iranian 
financial transactions, Markazi stopped processing its 
bond proceeds through Clearstream directly and instead 
began doing so through an intermediary bank: Ubae. Id. 
at 699-700. in January 2008, Ubae opened a customer 
account with Clearstream in luxembourg—account 
number 13061. Id. at 118-19. Shortly thereafter, markazi 
arranged for Clearstream to transfer the markazi account 
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balance at Clearstream in luxembourg to the Ubae 
account. Id. at 118, 434.

Clearstream continued to receive bond proceeds 
in new York on behalf of markazi, but pursuant to the 
terms of the documentation directing the markazi account 
transfer, Clearstream credited Ubae account number 
13061 with a corresponding right to payment. Id. at 701. 
in June 2008, apparently due to increasing attention, 
Clearstream notified UBAE that it had blocked UBAE 
account number 13061 and transferred the balance of that 
account to a “sundry blocked account”—account number 
13675. Id. at 683-84. that account, which remains blocked, 
is at the center of the present dispute.

2.  peterson i

Clearstream has previously been the focus of an 
attempt by judgment creditors of iran to obtain turnover 
of markazi-linked assets. See generally Peterson v. 
Islamic Republic of Iran, no. 10—cv-4518-kbf, 2013 
U.S. dist. leXiS 40470, 2013 Wl 1155576 (S.d.n.Y. 
mar. 13, 2013) (“Peterson I”), aff’d, 758 f.3d 185 (2d Cir. 
2014). many, but not all, of the plaintiffs in the case at 
bar attempted in an earlier litigation to enforce part of 
their judgments by executing against approximately $2 
billion in markazi-owned bond proceeds allegedly held by 
Clearstream at Citibank in new York City. See C.a. at 671. 
those plaintiffs successfully obtained a judgment from 
the United States district Court for the Southern district 
of new York (katherine b. forrest, Judge) ordering the 
turnover of $1.75 billion in cash denominated in USd and 
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held in new York City by Clearstream at Citibank on 
behalf of markazi and Ubae. Peterson I, 2013 U.S. dist. 
leXiS 40470, at *42, *138, 2013 Wl 1155576, at *2, *35. 
the district court’s decision in that case did not address 
the plaintiffs’ related fraudulent-conveyance claims 
concerning an additional $250 million in bond proceeds 
allegedly transferred by markazi and Ubae to Ubae’s 
customer account at Clearstream in luxembourg. See 
2013 U.S. dist. leXiS 40470, at *46-48, *117 n.15, [Wl] 
at *3-4, *28 n.14.

While markazi unsuccessfully appealed the district 
court’s turnover order in Peterson I,3 Clearstream and 
Ubae reached separate settlement agreements with the 
plaintiffs to resolve not only the Peterson I appeal but also 
the plaintiffs’ then-pending fraudulent-conveyance claims. 
C.a. at 900-45 (Clearstream settlement agreement); id. 
at 1646-62 (Ubae settlement agreement).

of relevance here, the Clearstream settlement 
agreement released Clearstream from “any and all past, 
present or future claims or causes of action . . . whether 
direct or indirect” relating to:

3. in Peterson I, the district court concluded that the cash 
Clearstream held at Citibank was subject to turnover under both the 
terrorism risk insurance act of 2002 (“tria”) and the iran threat 
reduction and Syria human rights act of 2012. Peterson I, 2013 
U.S. dist. leXiS 40470, at *63-64, 2013 Wl 1155576, at *22-23. We 
reached only the latter basis for jurisdiction on appeal and affirmed. 
Peterson, 758 f.3d at 189-92. the Supreme Court granted markazi’s 
petition for writ of certiorari and also affirmed. Bank Markazi v. 
Peterson, U.S. , 136 S. Ct. 1310, 1328-29, 194 l. ed. 2d 463 (2016).
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any account maintained at Clearstream . . . by 
or in the name of or under the control of any 
iranian entity . . . or any account maintained 
at Clearstream or at any Clearstream Affiliate 
by or in the name of or under the control of 
Ubae, including, but not limited to, accounts 
numbered . . . 13061 . . . [or] 13675 . . . or any 
asset or interest held in an account in the 
name of an iranian entity . . . or . . . any 
transfer or other action taken by or at the 
direction of any Clearstream party, Citibank, 
or any iranian entity, including any transfer 
or other action in any account, including a 
securities account or cash account or omnibus 
account or correspondent account maintained 
in Clearstream’s name or under its control, 
that in any way relates to any account or any 
iranian asset.

Id. at 903.

the Clearstream settlement agreement did, however, 
reserve the following claims to the Peterson I plaintiffs:

garnishee actions. notwithstanding the [claim 
release described above], the Covenant shall 
not bar any action or proceeding regarding (a) 
the rights and obligations arising under this 
agreement, or (b) efforts to recover any asset 
or property of any kind, including proceeds 
thereof, that is held by or in the name, or under 
the control, or for the benefit of, Bank Markazi 
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or iran . . . in an action against a Clearstream 
party solely in its capacity as a garnishee (a 
“garnishee action.”) Such a garnishee action 
may include, without limitation, an action in 
which a Clearstream party is named solely 
for the purpose of seeking an order directing 
that a Clearstream party perform an act that 
will have the effect of reversing a transfer 
between other parties that is found to have 
been a fraudulent transfer under any legal or 
equitable theory, provided however that such 
a garnishee action shall not seek an award of 
damages against a Clearstream party.

Id. at 905 (emphasis omitted).

the Ubae settlement agreement similarly released 
UBAE and its “beneficiaries” from “any and all liability, 
claims, causes of action, suits, judgments, costs, expenses, 
attorneys’ fees, or other incidental or consequential 
damages of any kind, whether known or unknown, 
arising out of or related to the plaintiffs’ direct Claims 
against UBAE,” except for those specifically listed in 
the agreement. Id. at 1648. the agreement defined 
“plaintiffs’ direct Claims” as those brought in Peterson 
I “for damages against Ubae with regard to certain 
assets transferred prior to the initiation of the [t]urnover 
[a]ction and valued at approximately $250,000,000.00 
. . . including, but not limited to, claims for fraudulent 
conveyance, tortious interference with the collection of a 
money judgment, and prima facie tort.” Id. at 1646.
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the Ubae settlement agreement also contained a 
carve-out provision by which the “[p]laintiffs agree[d] that 
any future claim against Ubae for the remaining assets 
shall be limited to turnover only”; the plaintiffs “waive[d] 
all other claims against Ubae for any damages regarding 
the remaining assets whether arising in contract, tort, 
equity, or otherwise.” Id. at 1648. The agreement defined 
“remaining assets” as “assets [that] remain in an account 
at Clearstream[] [in] a Ubae customer account, that are 
beneficially owned by Bank Markazi.” Id. at 1647.

3.  procedural history

On December 30, 2013, the plaintiffs filed a complaint 
in the United States district Court for the Southern 
district of new York alleging that Clearstream held an 
additional $2.5 billion in markazi-owned bond proceeds not 
at issue in Peterson I. See id. at 3, 28. on april 25, 2014, the 
plaintiffs filed an amended complaint specifically alleging 
that Ubae’s “blocked sundry account” at Clearstream 
reflected a balance of approximately $1.68 billion, and 
that Clearstream held a corresponding amount of cash 
at Jpmorgan in new York City. Id. at 687. the amended 
complaint named iran, Clearstream, Jpmorgan, markazi, 
and Ubae as defendants, seeking: (1) declaratory relief 
identifying Markazi as the beneficial owner of the assets at 
issue, id. at 720-21; (2) rescission of fraudulent conveyances 
under new York debtor and Creditor law (“dCl”)  
§§ 273-a, 276-a, against iran, markazi, Clearstream, 
and Ubae, id. at 721-25; (3) turnover of the $1.68 billion 
in assets at issue under new York Civil practice law 
and rules (“C.p.l.r.”) §§ 5225, 5227 and § 201(a) of 
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the terrorism risk insurance act (“tria”), against 
Clearstream, iran, Jpmorgan, markazi, and Ubae, id. at 
725-27; (4) rescission of fraudulent conveyances under dCl 
§§ 273-a, 276, 278 and common law, against Clearstream 
and markazi, id. at 728-29; and (5) unspecified equitable 
relief against each defendant, id. at 729.

on april 9, 2014, the district court (katherine b. 
forrest, Judge) granted an ex parte application for an 
order directing the clerk of the district court to issue 
a writ of execution with respect to any markazi-owned 
property in the possession of Jpmorgan. Id. at 104-05. 
the district court thereafter held a hearing to address the 
defendants’ argument that the writ was improper because 
the Clearstream correspondent account at Jpmorgan 
contains “nothing . . . except cash, and the cash turns over 
in billions of dollars every day, so there’s no possibility the 
cash in the account can be identified to any defendant,” 
including markazi. Id. at 792. the district court thereupon 
vacated the order issuing the writ. Id. at 793, 800.

the plaintiffs moved to reinstate the order and the 
defendants responded with various motions seeking 
dismissal of the amended complaint. Clearstream moved 
to dismiss on the ground that the assets were located in 
luxembourg, and therefore immune from execution under 
the fSia. Clearstream also argued that the plaintiffs 
released all non-turnover claims against Clearstream 
under their settlement agreement. markazi moved to 
dismiss on similar jurisdictional grounds. Jpmorgan 
moved for partial summary judgment on the plaintiffs’ 
turnover claims on the ground that it possessed no assets 
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owned by markazi. finally, Ubae moved to dismiss 
for want of subject-matter jurisdiction, and for partial 
summary judgment on the plaintiffs’ non-turnover claims 
on the ground that those claims had been released by the 
Ubae settlement agreement.

the parties’ motions were accompanied by a 
voluminous record.4 among the documents before the 
district court was a chart depicting a “recap of total 
debits [and] Credits” in Clearstream’s correspondent 
account at Jpmorgan for each month over the four-year 
period that Clearstream processed the bond proceeds at 
issue. Id. at 1959. the chart indicates that the Clearstream 
account at Jpmorgan was both debited and credited many 
hundreds of billions of dollars each month. moreover, 
the Clearstream correspondent account at Jpmorgan 
frequently posted a negative balance. Id. Jpmorgan 
submitted, inter alia, two declarations prepared by 
gauthier Jonckheere, id. at 1862-68, 2533-43, a Jpmorgan 
vice president and “relationship manager[]” for the 
Clearstream account, id. at 1862. Jonckheere stated that 
Clearstream’s correspondent account at Jpmorgan is an 
“operating account” that processes “hundreds of bond-
related payments each day.” Id. at 1863. because this is 
a general operating account, indeed Clearstream’s only 
account at Jpmorgan, “the account’s balance at both the 
beginning and the end of a given business day would  
. . . be, if not $0, usually very low . . . . during the day, the 

4. for example, Jpmorgan responded to the plaintiffs’ 
request for the production of pertinent documents, see C.a. at 
1733, by producing more than 100,000 pages of banking records, 
see Jpmorgan br. at 9.
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account balance would frequently be negative . . . .” Id. 
at 1864. Jonckheere also asserted that “Clearstream’s 
operating account at [Jpmorgan] . . . holds no funds that 
are the property of markazi” because all bond “proceeds 
have long since left Clearstream’s operating account and 
are no longer maintained at [Jpmorgan].” Id. at 1865. 
Jonckheere added that Clearstream never segregated 
markazi’s bond proceeds from or within its general 
operating account. Id. at 2537-39.

Clearstream also submitted evidence concerning 
its Jpmorgan correspondent account. for example, it 
produced a chart documenting its account balance at 
Jpmorgan for each day in october 2012, during which 
the Clearstream correspondent account balance did not 
exceed $817,959,813.65, and was frequently negative. 
Id. at 1957. Clearstream also submitted a declaration 
executed by Mathias Papenfuβ, then Head of Operations 
for Clearstream, id. at 1972, who stated: “each business 
day Clearstream uses U.S. dollars deposited in the 
Jpmorgan [a]ccount to pay its current U.S. dollar 
obligations. each business day, approximately $7-9 
billion f lows into the Jpmorgan [a]ccount, and each 
business day a roughly equivalent sum flows out.” Id. 
at 1973. Papenfuβ explained that “[t]he obligations 
credited to Clearstream by Jpmorgan are booked as 
assets of Clearstream on Clearstream›s balance sheet 
pursuant to applicable luxembourg banking law and 
accounting rules.” Id. “When Clearstream receives a 
payment in the Jpmorgan [a]ccount on its own security 
entitlements, Clearstream credits the account of any 
customers in luxembourg holding security entitlements 



Appendix A

16a

against Clearstream relating to a security with the 
same [identification number].” Id. at 1974. Papenfuβ 
corroborated Jonckheere›s statement that “[n]o transfer 
of cash [was] made,” adding that “Clearstream does not 
hold funds in the JPMorgan [a]ccount in relation to specific 
U.S. dollar obligations to specific customers.” Id. Papenfuβ 
concluded that “Clearstream never issued instructions to 
Jpmorgan to transfer any funds received in the Jpmorgan 
[a]ccount to the [Clearstream account in luxembourg], 
and no such transfers occurred.” Id. at 1976.

 the plaintiffs proffered the opinions of a putative 
financial-services expert, Peter U. Vinella, id. at 2385-440, 
who asserted that “the customary practice in international 
banking . . . is for a securities intermediary (such as 
Clearstream) to segregate its assets from customer 
assets generally. thus, the [assets at issue] should [not 
be] included as part of Clearstream’s general operating 
funds and should remain in the USd Jpmorgan [a]ccount,” 
id. at 2389. Vinella also stated that “even if Clearstream 
had failed and continues to fail to properly segregate the 
funds at issue in this matter in the [Clearstream account 
at Jpmorgan] . . . , the markazi USd [b]alance . . . still 
remains in the USd Jpmorgan [a]ccount.” Id. Vinella 
attributed evidence that the Clearstream correspondent 
account often reflected a near-zero or negative end-
of-day balance, see, e.g., id. at 1957, 1959, 2568-698, to 
industry-standard “[s]weeps,” whereby the account’s 
funds were “invested [by Jpmorgan] in very short-dated 
USd investments and subsequently redeposited in the  
. . . Jpmorgan [a]ccount the next day,” id. at 2422.
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on September 19, 2014, the district court heard 
arguments on the defendants’ motions, focusing in 
particular on the nature and location of the assets at 
issue. See Joint appendix (“J.a.”5) at 83-151. although 
the district court appeared to harbor some doubt about 
the validity of Vinella’s expert report, id. at 88, it stopped 
short of holding a hearing pursuant to Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 
125 l. ed. 2d 469 (1993), see J.a. at 105-06 (considering 
whether a Daubert hearing would be appropriate). 
following oral argument, the district court issued an 
order declining to hold an evidentiary hearing on the 
nature and location of the assets at issue. See id. at 153.

on february 20, 2015, the district court issued a 
single opinion and order granting the defendants’ various 
motions to dismiss and for partial summary judgment 
on all claims in dispute. Peterson v. Islamic Republic of 
Iran, no. 13-cv-9195-kbf, 2015 U.S. dist. leXiS 20640, 
2015 Wl 731221 (S.d.n.Y. feb. 20, 2015) (“Peterson II”) 
(construing each motion as one “for dismissal”). the 
district court first dismissed the plaintiffs’ non-turnover 
claims against Clearstream, Ubae, and markazi on 
the ground that those claims had been released by the 
Clearstream and Ubae settlement agreements. 2015 
U.S. dist. leXiS 20640, at *18-19, [Wl] at *6 (dismissing 
the non-turnover claims against Clearstream); 2015 U.S. 
dist. leXiS 20640, at *28-30, [Wl] at *9, (dismissing 
the non-turnover claims against Ubae); 2015 U.S. dist. 

5. “J.a.” hereinafter refers to the parties’ unsealed joint 
appendix filed in this Court on June 1, 2015.
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leXiS 20640, at *30-31, [Wl] at *10 (dismissing the 
non-turnover claims against Markazi as a “beneficiary” 
of Ubae under the Ubae settlement).

the district court also dismissed the plaintiffs’ 
turnover claims on jurisdictional grounds, having found 
that the assets at issue are not in the United States:

[Jpmorgan] received proceeds relating to the 
[assets], which it credited to a Clearstream 
account at [Jpmorgan]. Whether it should 
have or should not have, Clearstream in 
turn credited amounts attributable to the 
[assets] to the Ubae/bank markazi account 
in luxembourg. the [Jpmorgan] records are 
clear that whatever happened to the proceeds, 
they are gone.

2015 U.S. dist. leXiS 20640, at *20, [Wl] at *6, . that 
finding sufficed to require dismissal of JPMorgan from 
the lawsuit because Jpmorgan “does not have an account 
for Ubae or bank markazi.” 2015 U.S. dist. leXiS 
20640, at *33 n.17, [Wl] at *10 n.17. turning to the 
remaining defendants, the district court concluded that 
markazi’s interest in book entries that Clearstream held 
in luxembourg was not subject to turnover because the 
“fSia does not allow for attachment of property outside 
of the United States.” 2015 U.S. dist. leXiS 20640, at 
*31, [Wl] at *10. therefore, because markazi “d[id] not 
maintain the assets that plaintiffs seek in the United 
States,” the district court held that it “lack[ed] subject-
matter jurisdiction.” Id.
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the plaintiffs appealed. With respect to the non-
turnover claims, they argue that the Clearstream and 
Ubae settlement agreements: (1) do not apply to many 
of the plaintiffs, including several who were not party to 
Peterson I, pls.’ br. at 23; and, in any event, (2) did not 
release the non-turnover claims against Clearstream, 
Ubae, or markazi, id. at 24-33. With respect to the 
turnover claims, the plaintiffs argue that the court has 
subject-matter jurisdiction because the assets at issue are 
(1) cash holdings located in new York, id. at 47-51; and 
(2) therefore subject to turnover under the tria, id. at 
35-36, and the fSia, id. at 61-66. the plaintiffs argue in 
the alternative that even assets “located abroad” may be 
subject to turnover pursuant to the court’s exercise of in 
personam jurisdiction over the holder of the assets. Id. 
at 55.

discussion

A.  standard of review

With respect to the non-turnover claims, the district 
court granted Clearstream’s motion to dismiss and 
Ubae’s motion for partial summary judgment on the 
ground that the Clearstream and Ubae settlement 
agreements released those claims. “We review a district 
court’s interpretation of a contract de novo.” Seabury 
Constr. Corp. v. Jeffrey Chain Corp., 289 f.3d 63, 67 (2d 
Cir. 2002).

as to the turnover claims, “[w]e accord deferential 
review to a district court ruling on a petition for an order 
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of attachment or execution under the fSia.” Walters 
v. Indus. & Commercial Bank of China, Ltd., 651 
f.3d 280, 285 (2d Cir. 2011). “We review de novo legal 
conclusions denying [or granting] fSia immunity to a 
foreign sovereign or its property,” and factual findings 
for “abuse of discretion.” NML Capital, Ltd. v. Republic 
of Argentina, 680 f.3d 254, 256-57 (2d Cir. 2012). “a 
district court is said to have abused its discretion if it has,” 
inter alia, “made a clearly erroneous assessment of the 
evidence.” Id. at 257 (internal quotation marks omitted).6

6. the plaintiffs contend that our review should be particularly 
meticulous because the district court should have “permitted 
[p]laintiffs to conduct the relevant discovery or at least held an 
evidentiary hearing” before ruling on the defendants’ motions. 
pls.’ br. at 34. We review the district court’s “determination not 
to hold an evidentiary hearing . . . for abuse of discretion.” United 
States v. Amico, 486 f.3d 764, 779 (2d Cir. 2007). We do not think 
that the district court abused its discretion in this case, which was 
marked by a voluminous record that was reviewed by the court and 
upon which the parties based their arguments. See J.a. at 83-151 
(transcript of September 19, 2014 district court proceedings). the 
plaintiffs principally rely on Sharkey v. Quarantillo, 541 f.3d 75 
(2d Cir. 2008), in which we cautioned that “[a] district court has 
discretion to hold a hearing to resolve factual disputes that bear 
on the court’s jurisdiction, but where . . . the case is at the pleading 
stage and no evidentiary hearings have been held, in reviewing the 
grant of a motion to dismiss . . . we must accept as true all material 
facts alleged in the complaint and draw all reasonable inferences 
in the plaintiff’s favor.” Id. at 83 (internal quotation marks and 
brackets omitted). Sharkey is inapposite because here, unlike in 
Sharkey, the plaintiffs dispute the district court’s factual findings 
made pursuant to deciding, inter alia, Jpmorgan’s motion for partial 
summary judgment on the plaintiffs’ turnover claims on the ground 
that there are no assets subject to turnover located in the United 
States. Peterson II, 2015 U.S. dist. leXiS 20640, at *32-33, 2015 Wl 
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 b.  the non-turnover claims

the district court concluded that the Clearstream 
settlement agreement and the Ubae settlement 
agreement released the plaintiffs’ non-turnover claims, 
including the fraudulent-conveyance claims, brought 
against those banks.7 Peterson II, 2015 U.S. dist. leXiS 

731221, at *10. moreover, it is within the district court’s discretion 
to decide disputed jurisdictional facts, even at the motion to dismiss 
stage, without holding an evidentiary hearing where, as here, the 
court “consider[ed] all the submissions of the parties” and it “has not 
[been] shown that a hearing was necessary because the resolution of 
factual issues was not readily ascertainable from the declarations of 
witnesses or turned on questions of credibility.” Filetech S.A. v. Fr. 
Telecom S.A., 304 f.3d 180, 183 (2d Cir. 2002) (per curiam) (internal 
quotation marks omitted). indeed, we have previously stated in the 
context of an fSia claim that “[o]n a rule 12(b)(1) motion challenging 
the district court’s subject matter jurisdiction, the court may resolve 
disputed jurisdictional fact issues by referring to evidence outside of 
the pleadings, such as affidavits, and if necessary, hold an evidentiary 
hearing.” Zappia Middle East Constr. Co. v. Emirate of Abu Dhabi, 
215 f.3d 247, 253 (2d Cir. 2000) (emphasis added).

7. the amended complaint contained several fraudulent-
conveyance claims: first, the plaintiffs alleged that iran, markazi, 
Clearstream, and Ubae “engaged in a conspiracy to make 
fraudulent conveyances designed to avoid iran’s debt to [the]  
[p]laintiffs and other creditors” by transferring the bond proceeds 
“from markazi’s account at Clearstream to the Ubae/markazi 
[a]ccount at Clearstream” in violation of dCl § 276, C.a. at 721, 
which states that “[e]very conveyance made . . . to hinder, delay, 
or defraud either present or future creditors” shall be deemed 
“fraudulent as to both present and future creditors,” dCl § 276. 
Second, the plaintiffs alleged that the same transfer violated dCl 
§ 273-a, C.a. at 724-25, which provides that “[e]very conveyance made 
without fair consideration when the person making it is a defendant 
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20640, at *18-19, *28-29, 2015 Wl 731221, at *6, *9. the 
district court also determined that the Ubae settlement 
agreement released the plaintiffs’ non-turnover claims 
against Markazi because Markazi was a “beneficiary” of 
Ubae and, therefore, the Ubae settlement agreement. 
2015 U.S. dist. leXiS 20640, at *30-31, [Wl] at *10. We 
agree with respect to Clearstream, but not with respect 
to Ubae or markazi.

before turning to the substance of the settlement 
agreements, however, we address first the plaintiffs’ 
argument that many of them, including several who 
were not plaintiffs in Peterson I, did not agree to the 
Clearstream or Ubae settlement agreements and are 
therefore not bound by their provisions. See pls.’ br. at 
23 (arguing with respect to Clearstream); pls.’ reply 
at 13-14 (arguing with respect to Ubae). noting that 
this argument was not timely raised, the district court 
dismissed it on the ground that ninety-three percent of 
the Peterson I plaintiffs had agreed to the Clearstream 
settlement agreement and that figure surpassed “the 
percentage . . . needed . . . in order for the [Clearstream] 
settlement [agreement] to become effective” and binding 

in an action for money damages or a judgment in such an action has 
been docketed against him, is fraudulent as to the plaintiff in that 
action without regard to the actual intent of the defendant if . . . the 
defendant fails to satisfy the judgment,” dCl § 273-a. finally, the 
plaintiffs alleged that if the assets at issue are in fact located abroad, 
they are so located because of transfers that qualify as fraudulent 
conveyances under the dCl and common law. C.a. at 728-29. each 
of the plaintiffs’ fraudulent-conveyance claims seeks, inter alia, 
rescission of the allegedly fraudulent transfers. Id. at 723, 725, 729.
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on all of the plaintiffs. Peterson II, 2015 U.S. dist. leXiS 
20640, at *27, 2015 Wl 731221, at *8, 8 moreover, the 
district court noted that none of the Peterson I plaintiffs 
had declined to sign the agreement. Id. We disagree with 
the district court’s analysis insofar as we conclude that the 
Clearstream settlement agreement is binding only with 
respect to those plaintiffs who were a party to Peterson I.

as an initial matter, the district court correctly 
observed that the plaintiffs belatedly raised this issue. 
See id., 2015 U.S. dist. leXiS 20640, at *25-26. only 
after argument on the parties’ motions did plaintiffs’ 
counsel notify the district court by letter that not all 
of the Peterson II plaintiffs were parties to Peterson 
I, or therefore, the resultant Clearstream settlement 
agreement. J.a. at 154. moreover, the plaintiffs’ letter 
noted that many of the Peterson II plaintiffs who were 
Peterson I plaintiffs had not yet assented to the terms of 
the Clearstream settlement agreement. Id.

“An argument raised for the first time on appeal is 
typically forfeited.” Katel Ltd. Liab. Co. v. AT & T Corp., 
607 f.3d 60, 68 (2d Cir. 2010). this rule applies even if a 
party ultimately presents an issue to the district court 
in an untimely manner, after briefing and argument on 
the merits is complete. See Corsair Special Situations 
Fund, L.P. v. Nat’l Res., 595 fed. app’x. 40, 43 (2d Cir. 
2014) (summary order).

8. The plaintiffs’ post-briefing letter first alerting the district 
court to this issue concerned only the Clearstream settlement 
agreement. See J.a. at 154. the district court did not, therefore, 
address the Ubae settlement agreement.
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nonetheless, “[t]he general rule that an appellate 
court will not consider an issue raised for the first time 
on appeal is not an absolute bar.” Corporación Mexicana 
de Mantenimiento Integral, S. de R.L. de C.V. v. Pemex-
Exploración y Producción, 832 f.3d 92, 101 n.4 (2d Cir. 
2016) (internal quotation marks omitted). instead, a 
forfeited argument “may be reviewed for plain error.” 
United States v. Gore, 154 f.3d 34, 41 (2d Cir. 1998). 
“to establish plain error, the [plaintiffs] must establish 
(1) error (2) that is plain and (3) affects substantial 
rights.” United States v. Villafuerte, 502 f.3d 204, 209 
(2d Cir. 2007). then, “[i]f the error meets these initial 
requirements, we . . . must consider whether to exercise 
our discretion to correct it, which is appropriate only if 
the error seriously affected the fairness, integrity, or 
public reputation of the judicial proceedings.” Id. (internal 
quotation marks omitted).

We must first determine whether the plaintiffs in fact 
forfeited, rather than waived, their argument concerning 
applicability of the Clearstream settlement agreement. 
“[f]orfeiture is the failure to make a timely assertion 
of a right[;] waiver is the ‘intentional relinquishment or 
abandonment of a known right.’” United States v. Olano, 
507 U.S. 725, 733, 113 S. Ct. 1770, 123 l. ed. 2d 508 (1993) 
(quoting Johnson v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 
1019, 82 l. ed. 1461 (1938)). the distinction is meaningful 
because a waived argument is ordinarily reviewed only “to 
avoid a manifest injustice,” In re Nortel Networks Corp. 
Sec. Litig., 539 f.3d 129, 133 (2d Cir. 2008), whereas, as 
noted, a forfeited argument “may be reviewed for plain 
error,” Gore, 154 f.3d at 41.
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We think that the plaintiffs forfeited, not waived, their 
argument. Nothing in the record or briefing suggests that 
plaintiffs “intentional[ly] relinquish[ed],” as opposed to 
mistakenly omitted, their argument. See Olano, 507 U.S. 
at 733. accordingly, we review for plain error.

the district court did not plainly err with respect 
to those plaintiffs who were parties to Peterson I. as 
noted, the district court found that ninety-three percent 
of the Peterson I plaintiffs had agreed to the terms of the 
Clearstream settlement agreement, and that no Peterson 
I plaintiff had refused to sign. Peterson II, 2015 U.S. dist. 
leXiS 20640, at *25-26, 2015 Wl 731221, at *8. the 
Clearstream settlement agreement plainly states that 
it “shall [be] effective” upon the agreement of “at least 
80%” of the Peterson I plaintiffs. C.a. at 904-05. the 
plaintiffs’ sole rebuttal is that the Clearstream settlement 
agreement “does not bind [non-signatory] [p]laintiffs.” pls.’ 
Reply at 11 (citing C.A. at 902). We find nothing in the 
part of the record cited by the plaintiffs to support their 
assertion. because the plaintiffs have not advanced any 
other rebuttals, or pointed us to other parts of the record, 
we cannot say that the district court committed an error 
“that is plain” with respect to this forfeited argument. 
Villafuerte, 502 f.3d at 209.

the district court did plainly err, however, with 
respect to those plaintiffs who were not parties to 
Peterson I. the plaintiffs argued, albeit belatedly, that 
several plaintiffs in this case were not parties to Peterson 
I, or therefore, the resultant Clearstream settlement 
agreement. J.a. at 154. the part of the district court’s 
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decision concerning the applicability of the Clearstream 
settlement agreement did not address this issue. See 
Peterson II, 2015 U.S. dist. leXiS 20640, at *25-26, 2015 
Wl 731221, at *8 (addressing only non-signatory Peterson 
I plaintiffs). the application of the Clearstream settlement 
to these non-party plaintiffs was plainly an error affecting 
those plaintiffs’ substantial rights. See Villafuerte, 502 
f.3d at 209. moreover, it would “seriously affect[] the 
fairness” of judicial proceedings, id. (internal quotation 
marks omitted), were we to sanction an order errantly, 
and without apparent reason, binding several plaintiffs 
to a settlement agreement that arose from litigation to 
which they were not party. accordingly, we vacate that 
part of the district court’s order applying the Clearstream 
settlement agreement to the Peterson II plaintiffs who 
were not also plaintiffs in Peterson I.9

our plain-error review does not extend, however, to 
the plaintiffs’ argument, made for the first time in reply, 
that many of the plaintiffs, including those who were not 
party to Peterson I, should be similarly excused from 
the reach of the Ubae settlement agreement. See pls.’ 
reply at 13. this argument was never raised before the 
district court, even belatedly, see J.a. at 154 (addressing 
only the Clearstream settlement agreement), nor was it 
directly raised in the plaintiffs’ opening appellate brief, 
see pls.’ br. at 23 (same). the preceding analysis aside, 
“[w]e will not consider an argument raised for the first 
time in a reply brief.” United States v. Yousef, 327 f.3d 
56, 115 (2d Cir. 2003).

9. likewise, our substantive review of the Clearstream 
settlement agreement, see part b.1 infra, applies only to the 
plaintiffs here who were also parties to Peterson I.
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turning to the substance of the settlement agreements, 
new York law governs our review. See C.a. at 908 
(providing that the Clearstream settlement agreement 
shall be governed by new York law); id. at 1650-51 
(providing that the Ubae settlement agreement shall be 
governed by new York law). Settlement agreements are 
“contract[s] and [their] meaning must be discerned under 
several cardinal principles of contractual interpretation.” 
Brad H. v. City of New York, 17 n.Y.3d 180, 185, 951 n.e.2d 
743, 746, 928 n.Y.S.2d 221 (2011). “Where [a] contract is 
unambiguous, courts must effectuate its plain language.” 
Seabury, 289 f.3d at 68 (citing Slamow v. Del Col, 79 n.Y.2d 
1016, 594 n.e.2d 918, 919, 584 n.Y.S.2d 424 (1992)). “to 
determine whether a writing is unambiguous, language 
should not be read in isolation because the contract must 
be considered as a whole.” Brad H., 17 n.Y.3d at 185, 951 
n.e.2d at 746. We consider the Clearstream and Ubae 
settlement agreements in light of those principles.

1. the clearstream settlement Agreement

the Clearstream settlement agreement released 
“all past, present or future claims or causes of action  
. . . arising out of, or relating in any way to” Clearstream 
“accounts numbered . . . 13061 [the Ubae customer 
account] . . . [or] 13675 [the sundry blocked account].” 
C.a. at 903. the settlement agreement excepted from 
that release “[g]arnishee [a]ctions” against Clearstream 
“regarding . . . efforts to recover any asset or property of 
any kind . . . that is held by or in the name, or under the 
control, or for the benefit of, Bank Markazi or Iran . . . in 
an action against . . . Clearstream . . . solely in its capacity 
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as a garnishee.” Id. at 905 (emphasis omitted). the district 
court properly concluded that these provisions released 
the plaintiffs’ non-turnover claims against Clearstream.

Under new York law, a “garnishee” action is one for 
the “turnover” of “assets already within [the garnishee’s] 
possession.” Commonwealth of the Northern Mariana 
Islands v. Canadian Imperial Bank of Commerce, 21 
n.Y.3d 55, 64, 990 n.e.2d 114, 120, 967 n.Y.S.2d 876 (2013). 
the plaintiffs’ non-turnover claims, by contrast, involve 
more than obtaining the turnover of assets already within 
Clearstream’s possession. for example, the plaintiffs’ 
fraudulent-conveyance claims brought under dCl § 276 
entail a showing of, inter alia, fraudulent intent. See 
Wall St. Assocs. v. Brodsky, 257 a.d.2d 526, 528-29, 684 
n.Y.S.2d 244, 247-48 (1st dep’t 1999). the non-turnover 
claims brought against Clearstream therefore fall within 
the settlement agreement’s broad release of “all” claims 
arising out of or relating to the Clearstream accounts 
at issue. C.a. at 903. the plaintiffs’ argument that the 
release should be construed in their favor, pls.’ br. at 22-
23, 28, yields to an “explicit, unequivocal statement of a 
present promise to release [a party] from liability.” Golden 
Pac. Bancorp v. FDIC, 273 f.3d 509, 515 (2d Cir. 2001) 
(internal quotation marks omitted); see also Vt. Teddy 
Bear Co. v. 538 Madison Realty Co., 1 n.Y.3d 470, 475, 
807 n.e.2d 876, 879, 775 n.Y.S.2d 765 (2004).

the plaintiffs contend that the Clearstream settlement 
agreement released only claims relating to those “litigated 
in Peterson I” and “damages claims against Clearstream.” 
pls.’ br. at 29 (emphasis omitted). the plain language of 
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the release provision suggests otherwise. the settlement 
agreement purported to release all claims “concerning” 
several “Covered Subjects,” C.a. at 903 (emphasis omitted), 
a defined term that includes “any claims alleged against 
Clearstream by judgment creditors . . . in Peterson [I]; or 
[] any account maintained at Clearstream . . . including 
. . . accounts numbered . . . 13061 [the Ubae customer 
account] . . . [or] 13675 [the sundry blocked account],” id. 
(emphasis added). the plaintiffs’ argument rests on the 
(we think mistaken) suggestion that the release of “all” 
claims applies only to “Peterson Direct Claims,” a defined 
term that is distinct from “Direct Claims,” also a defined 
term. Contrary to the plaintiffs’ suggestion, only the 
former term is restricted to “asserted claims in Peterson 
[I].” Id. at 901. by contrast, the term “direct Claims,” the 
subject of the release provision, is defined more broadly 
as “all” claims “concerning” the “Covered Subjects.” Id. 
at 903 (emphasis omitted).

the plaintiffs argue that their fraudulent-conveyance 
claims against Clearstream nonetheless qualify as 
“garnishee actions” under the settlement agreement’s 
carve-out provision. the plaintiffs note that “judgment 
creditors can obtain turnover from garnishees by undoing 
fraudulent conveyances.” pls.’ br. at 30. be that as it may, 
the relief that one can obtain from a fraudulent-conveyance 
action does not convert that claim into a “garnishee 
action,” which, as previously noted, is a cause of action 
that seeks the turnover of assets already in the garnishee’s 
possession. See n.Y. C.p.l.r. § 105(i) (“a ‘garnishee’ is 
a person . . . other than the judgment debtor who has 
property in his possession or custody in which a judgment 
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debtor has an interest.” (emphasis added)). moreover, the 
Clearstream settlement agreement limits permissible 
“garnishee actions” to those in which Clearstream is 
named “solely in its capacity as a garnishee.” C.a. at 905 
(emphasis omitted).

the plaintiffs argue that this f inal provision 
encompasses their fraudulent-conveyance claims 
because it permits “an action in which . . . Clearstream 
. . . is named solely for the purpose of seeking an order 
directing that . . . Clearstream . . . perform an act that 
will have the effect of reversing a transfer between other 
parties that is found to have been a fraudulent transfer.” 
Id. We disagree. the plaintiffs’ fraudulent-conveyance 
claims against Clearstream allege more than a transfer 
“between other parties,” including, for example, the 
allegation that Clearstream was an active “[c]onspirator[]” 
in the alleged fraudulent scheme.10 Id. at 707, 721. We 
therefore affirm that part of the district court’s order 
granting Clearstream’s motion to dismiss the plaintiffs’ 
non-turnover claims brought against Clearstream.

2. the ubAe settlement Agreement

We vacate, however, the district court’s order granting 
Ubae’s motion for partial summary judgment with 
respect to the plaintiffs’ non-turnover claims brought 
against Ubae.

10. the carve-out provision indicates that a permissible  
“[g]arnishee [a]ction” includes, inter alia, an order to reverse 
a transfer between other parties “that is found to have been a 
fraudulent transfer.” C.A. at 905 (emphasis added). No such finding 
has been made with respect to the assets at issue.
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the Ubae settlement agreement “release[d] Ubae 
and all of its past, present and future . . . beneficiaries  
. . . from any and all liability, claims, causes of action, suits, 
judgments, costs, . . . or other incidental or consequential 
damages of any kind . . . arising out of or related to the 
[p]laintiffs’ direct Claims against Ubae.” Id. at 1648. 
“direct Claims” as defined in the Ubae settlement 
agreement includes “claims in Peterson [I] for damages 
against Ubae with regard to certain assets transferred 
. . . and valued at approximately $250,000,000.00 . . . 
, including, but not limited to, claims for fraudulent 
conveyance, tortious interference with the collection of 
a money judgment, and prima facie tort.” Id. at 1646. 
the same provision refers to these Peterson I “direct 
Claims” collectively as “the turnover action.” Id. the 
Ubae settlement agreement also provides that the  
“[p]laintiffs agree that any future claim against Ubae for 
the remaining assets shall be limited to turnover only, 
and [the p]laintiffs waive all other claims against Ubae 
for any damages regarding the remaining assets.” Id. 
at 1648. “Remaining Assets” are defined by the UBAE 
settlement agreement as “certain assets [that] remain 
in an account at Clearstream[] [in] a Ubae customer 
account[] that are beneficially owned by Bank Markazi.” 
Id. at 1647.

as indicated in a summary order published in tandem 
with this decision,11 we disagree with the district court’s 
conclusion that these provisions necessarily released the 

11. See generally Olson v. Banca UBAE, S.p.A., nos. 15-2213, 
15-2535.
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plaintiffs’ non-turnover claims, including their fraudulent-
conveyance claims, brought against Ubae. the Ubae 
settlement agreement provides that “any future claim 
against Ubae” for the assets at issue “shall be limited 
to turnover only.” Id. at 1648. the term “turnover” is not 
defined. But the agreement, taken “as a whole,” Brad H., 
17 n.Y.3d at 185, 951 n.e.2d at 746, suggests that the 
parties intended the term to encompass the plaintiffs’ 
fraudulent conveyance claims insofar as the agreement 
refers to the Peterson I claims, which included both 
fraudulent-conveyance and turnover-qua-turnover claims, 
as “the turnover action,” C.a. at 1646.

Ubae argues that under new York law, a claim 
seeking “turnover” is an action brought under C.p.l.r. 
article 52, which provides “a procedural mechanism . . . 
rather than a . . . substantive right.” Mitchell v. Garrison 
Protective Servs., Inc., 819 f.3d 636, 640 (2d Cir. 2016) 
(emphases omitted). although Ubae may be correct 
about the meaning of “turnover” as used in new York 
law, we do not think that this resolves what we conclude 
to be the ambiguity of that term as used by the parties 
in the Ubae settlement agreement. the question for 
us on appeal is not whether a turnover proceeding and 
fraudulent-conveyance claim are one and the same under 
new York law. it is, instead, what the parties meant by 
use of the word “turnover” as employed in the Ubae 
settlement agreement. We conclude that when the Ubae 
settlement agreement is viewed in its entirety, the 
meaning of the term is ambiguous.
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We also note that, under new York law, a party may 
allege a fraudulent-conveyance claim within a turnover 
action brought under C.p.l.r. article 52. See Gelbard 
v. Esses, 96 a.d.2d 573, 575, 465 n.Y.S.2d 264, 267 (n.Y. 
app. div. 2d dep’t 1983) (“Cplr [§] 5225 may serve as 
the means to set aside a transfer made by a judgment 
debtor to defraud his creditors.” (citation omitted)); see 
also Mitchell v. Lyons Prof’l Servs., Inc., 109 f. Supp. 3d 
555, 563 (e.d.n.Y. 2015) (“What C.p.l.r. §§ 5225 and 5227 
provide, in contrast to a plenary action, is a procedural 
mechanism for attacking a fraudulent conveyance . . . , 
colloquially known as ‘turnover proceedings.’”), aff’d sub 
nom. Mitchell v. Garrison Protective Servs., Inc., 819 
f.3d at 640 (describing C.p.l.r. § 5225 as a “mechanism 
for avoiding a fraudulent transfer in new York”).12 While 
Ubae correctly observes that “fraudulent conveyance is 
not a necessary element of a turnover action,” Ubae br. 
at 26 (emphasis added), it incorrectly surmises from that 

12. as noted, whether the plaintiffs’ fraudulent-conveyance 
claims are “turnover” claims as that term is used in the Ubae 
settlement agreement is ambiguous. the distinction between 
fraudulent-conveyance and turnover claims under new York law is 
also ambiguous. although a turnover action may be based on and 
contain a fraudulent-conveyance allegation, a fraudulent-conveyance 
claim may also be pursued as a plenary action to avoid a transfer. 
See Bienstock v. Greycroft Partners, L.P., 128 a.d.3d 459, 459, 7 
n.Y.S.3d 893, 893 (n.Y. app. div. 1st dep’t 2015) (“the motion court 
erred in awarding attorneys’ fees since this is a turnover proceeding 
brought pursuant to [n.Y. C.p.l.r.] 5225(b) as opposed to an action 
or proceeding to set aside a fraudulent conveyance (compare [dCl] 
§ 276-a).”). thus, while we are sympathetic to Ubae’s interpretation 
of “turnover,” the meaning of that term is ambiguous both as used 
in the Ubae Settlement agreement and under state law.
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observation that fraudulent conveyance therefore cannot 
be an element of a turnover action. but, as we have noted, 
whether Ubae is correct about new York law does not 
resolve whether it is also correct about the meaning of the 
Ubae settlement agreement.

UBAE might benefit from the plaintiffs’ agreement to 
“release Ubae . . . from . . . causes of action . . . related 
to the . . . direct Claims against Ubae.” C.a. at 1648. 
in context, however, the meaning of “related to” is also 
ambiguous. it is certainly the case that both the Peterson I 
claims—i.e., the “direct Claims”—and those at issue here 
concern related transactions, specifically, the allegedly 
fraudulent transfers of bond proceeds linked to markazi. 
on the other hand, the plaintiffs in this litigation seek 
to recover proceeds related to a distinct set of bonds. 
accordingly, it is not apparent to us that their fraudulent-
conveyance claims here are necessarily “related to” the 
Peterson I direct Claims.

thus, although it is clear that the Ubae settlement 
agreement released Ubae from “any and all . . . claims [or] 
causes of action,” C.a. 1648, “for damages against Ubae 
with regard to [the assets at issue in Peterson I],” id. at 
1646, the settlement’s applicability beyond such claims is 
unclear. because the question on a motion for summary 
judgment is “whether the contract is unambiguous with 
respect to the question disputed by the parties,” Int’l 
Multifoods Corp. v. Commercial Union Ins. Co., 309 f.3d 
76, 83 (2d Cir. 2002), and “[a]n ambiguity exists where the 
terms of the contract could suggest more than one meaning 
when viewed objectively by a reasonably intelligent person 
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who has examined the context of the entire . . . agreement,” 
Law Debenture Tr. Co. of N.Y. v. Maverick Tube Corp., 
595 f.3d 458, 466 (2d Cir. 2010) (internal quotation marks 
omitted), the district court erred by granting Ubae’s 
motion for partial summary judgment with respect to the 
plaintiffs’ non-turnover claims.

UBAE argues that “[t]he definition of ‘Plaintiffs’ 
direct Claims’ in the [Ubae settlement agreement] 
specifically includes the Peterson II fraudulent conveyance 
claims.” Ubae br. at 21. We disagree. the Ubae 
Settlement Agreement defines “Direct Claims” as those 
“in Peterson [I] for damages against Ubae with regard 
to certain assets [at issue in Peterson I] . . . and valued 
at approximately $250,000,000.00 (the ‘transferred 
assets’), including, but not limited to, claims for fraudulent 
conveyance.” C.a. at 1646. although this provision clearly 
includes the Peterson I fraudulent-conveyance claims 
among the Peterson I “direct Claims,” it also plainly 
requires that those causes of action concern the assets 
at issue in Peterson I. the fraudulent-conveyance claims 
brought against Ubae in this litigation of course do not 
satisfy that requirement.

for the foregoing reasons, we vacate the district 
court’s conclusion that the Ubae settlement agreement 
released the plaintiffs’ non-turnover claims brought 
against Ubae and remand the case to the district court 
for further proceedings with respect to those claims.13

13. the Ubae and Clearstream settlement agreements are 
distinguishable inasmuch as the latter is unambiguous with respect to 
its release of certain claims. While the Ubae settlement agreement 
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 3.  Application of the ubAe settlement Agreement 
to claims brought Against markazi

the district court also determined that the Ubae 
settlement agreement also released the plaintiffs’ non-
turnover claims against markazi. Peterson II, 2015 
U.S. dist. leXiS 20640, at *30-322015 Wl 731221, at 
*10. We disagree. the Ubae settlement agreement 
released certain claims brought against Ubae and 
undefined UBAE “beneficiaries.” C.A. at 1648. It made 
clear, however, that this release “does not impact the 
ability of any of the [p]arties to pursue claims against 
Clearstream, Citibank, bank markazi, [or] iran.” Id. at 
1649. Whoever and whatever the parties meant to define 
as UBAE “beneficiaries,” it seems clear that Markazi was 
not included.

the district court therefore erred by dismissing the 
plaintiffs’ non-turnover claims, including the fraudulent-

nebulously limits the plaintiffs to undefined “turnover” claims, C.A. 
at 1648, the Clearstream settlement agreement limits the plaintiffs 
to defined “[g]arnishee [a]ctions” against “Clearstream . . . solely in 
its capacity as a garnishee,” id. at 905 (emphasis omitted). Unlike the 
term “turnover” as used in the Ubae settlement agreement, the 
term “[g]arnishee [a]ctions” is defined by the Clearstream settlement 
agreement and includes such actions only where “Clearstream . . . is 
named solely for the purpose of seeking an order directing that . . . 
Clearstream . . . perform an act that will have the effect of reversing a 
transfer between other parties that is found to have been a fraudulent 
transfer.” Id. the plaintiffs’ fraudulent-conveyance claims against 
Clearstream sought to accomplish more than permitted by the 
pertinent settlement agreement; the same cannot be said for the 
fraudulent-conveyance claims brought against Ubae.
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conveyance claims, brought against markazi. accordingly, 
we vacate that part of the district court’s order and remand 
the case to the district court for further proceedings with 
respect to the plaintiffs’ non-turnover claims brought 
against markazi.

c.  the turnover claims

the plaintiffs seek to enforce their underlying 
judgments against iran and moiS by executing on 
$1.68 billion of markazi-owned bond proceeds. the 
plaintiffs’ claims seeking a turnover order to that effect 
rest, as an initial matter, on the nature and location of 
the bond proceeds. the plaintiffs contend that they are 
denominated as USd and held as cash in new York City 
at Clearstream’s correspondent account at Jpmorgan. 
the defendants argue that there is no cash; at most, 
markazi owns, through Ubae, a right to payment from 
Clearstream in the amount of $1.68 billion as reflected 
on book entries located in luxembourg. Whether the 
plaintiffs can obtain an order compelling one or several 
of the defendants to turn over the assets at issue depends 
first on the nature and location of the assets, and second 
on the court’s jurisdiction for execution of those assets, 
whatever and wherever they are.

1. the nature and location of the Assets

the plaintiffs insist that Clearstream holds the bond 
proceeds in new York City as cash in its correspondent 
account at Jpmorgan. the district court disagreed, 
finding sufficient record evidence that the bond proceeds 
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are not held as cash in new York City but are recorded 
as a right to payment in luxembourg. Peterson II, 2015 
U.S. dist. leXiS 20640, at *20, 2015 Wl 731221, at *6 
(“[Jpmorgan] received proceeds relating to the [bonds], 
which it credited to a Clearstream account at [Jpmorgan]. 
Whether it should have or should not have, Clearstream 
in turn credited amounts attributable to the [bonds] to 
the Ubae/bank markazi account in luxembourg. the 
[Jpmorgan] records are clear that whatever happened to 
the proceeds, they are gone.”). We agree.

it is undisputed that Clearstream’s correspondent 
account at Jpmorgan was a general “operating account,” 
C.a. at 1863, used to service transactions on behalf of many 
customers who are not parties to this litigation, id. at 1973-
74, 2541; see also id. at 2834-35. although Clearstream 
received bond proceeds into this general account, id. at 
685, the account’s USd holdings were not segregated by 
customer, id. at 2537-39. moreover, no cash attributable 
to the markazi-owned bond proceeds was transferred 
from Clearstream’s correspondent account at Jpmorgan 
to markazi or Ubae. Id. at 1976. Clearstream instead 
used its general pool of cash to meet other obligations. Id. 
at 1865-66. as a result, approximately seven to nine billion 
dollars flowed in and out of the Clearstream correspondent 
account each day. Id. at 1973. indeed, Jpmorgan records 
show that this account frequently had a near-zero or 
negative end-of-day balance.14 Id. at 1864, 1959.

14. a footnote in the plaintiffs’ brief challenges Jonckheere’s 
declarations as hearsay. See pls.’ br. at 49 n.4. even ignoring the 
significant record evidence that is independent and corroborative 
of Jonckheere’s statements, the plaintiffs’ challenge is meritless. 
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the plaintiffs’ putative expert, peter U. Vinella, 
attributed minuscule or negative end-of-day balances 
to industry-standard “[s]weeps.” C.a. at 2422. Under 
this theory, Jpmorgan commandeered the Clearstream 
correspondent account at the close of business, “invested 
[its funds] in very short-dated USd investments[,] and 
subsequently redeposited . . . the USd [in the] Jpmorgan 
[a]ccount the next day . . . , essentially refilling the 
bucket.” Id. (internal quotation marks omitted). Vinella 
opined that these sweeps “are not generally reflected on 
the customer’s statement” so that “the funds remain in 
the bank account from the customer’s perspective.” Id. 
Jpmorgan acknowledged that it indeed “employ[ed] an 
investment sweep mechanism during the 2008-2012 period 
that enabled it to pay overnight interest to Clearstream.” 
Id. at 2541.

We nonetheless agree with the district court that 
“Vinella’s argument that the money is somehow still 
there [does not] really work[].” J.a. at 88 (raising this 
concern during the September 19, 2014 argument). even 
assuming that Jpmorgan’s sweeps used all cash holdings 
in the Clearstream correspondent account, Jpmorgan 
established through bank records that “the end-of-day 

“[W]e afford district courts wide latitude in determining whether 
evidence is admissible,” and “review . . . evidentiary rulings for abuse 
of discretion, reversing only if we find manifest error.” United States 
v. Miller, 626 f.3d 682, 687-88 (2d Cir. 2010) (internal quotation 
marks and ellipsis omitted). the district court did not abuse its 
discretion by considering declarations executed by Jonckheere, the 
Jpmorgan account manager who conducted a “regular[] review” of 
Clearstream’s correspondent account. C.a. at 2535.
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balances in the account that were available for overnight 
investment were never more than a small fraction of 
the $1.68 billion that make up the [assets at issue].” 
C.a. at 2541. in fact, the Clearstream correspondent 
account rarely had an end-of-day balance greater than 
$300 million, far short of the $1.68 billion sought by the 
plaintiffs. See J.a. at 80. Jpmorgan may have swept all 
cash in the Clearstream correspondent account, but the 
plaintiffs have offered no evidence that those sweeps were 
performed specifically with Markazi’s cash.

moreover, Jonckheere, the Jpmorgan account 
manager for Clearstream, offered an undisputed 
explanation for Clearstream’s near-zero end-of-day 
account balances: “[Jpmorgan] and Clearstream have an 
arrangement under which [Jpmorgan] will at its discretion 
advance a very significant amount of intra-day liquidity 
to Clearstream to allow Clearstream’s [correspondent 
account] to be overdrawn and thereby ensure that the 
account operates smoothly at all times.” C.a. at 2539. this 
explanation and Vinella’s sweep theory are not mutually 
exclusive. and both are consistent with the district 
court’s finding that $1.68 billion in cash attributable to 
markazi’s bond proceeds is not sitting in Clearstream’s 
correspondent account at Jpmorgan in new York City.

Vinella separately posited that “Clearstream cannot 
hold or process USd in luxembourg in any material 
amount.” Id. at 2408. maybe so. but it does not follow 
that Clearstream must be holding $1.68 billion in cash in 
new York City. Vinella’s observation is entirely consistent 
with the undisputed record evidence that Clearstream 
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received cash payments into a general pool, which was 
drawn down on a daily basis to service many customers’ 
demands. Clearstream then caused a corresponding credit 
to be reflected in the Markazi, and later UBAE, account 
in luxembourg as a right to payment equivalent to the 
bond proceeds that Clearstream received and processed 
in new York.

the location of that right to payment is determined 
by state law. See Karaha Bodas Co. v. Perusahaan 
Pertambangan Minyak Dan Gas Bumi Negara, 313 
f.3d 70, 83 (2d Cir. 2002); see also EM Ltd. v. Republic of 
Argentina, 389 f. app’x 38, 44 (2d Cir. 2010) (summary 
order) (relying on state law to determine the location of 
property). Under new York law, the situs of an intangible 
property interest, such as the right to payment relevant 
here, is “the location of the party of whom performance 
is required by the terms of the contract.” ABKCO Indus., 
Inc. v. Apple Films, Inc., 39 n.Y.2d 670, 675, 350 n.e.2d 
899, 902, 385 n.Y.S.2d 511 (1976) (noting that where an 
intangible property interest is represented by a negotiable 
instrument, the physical location of that instrument 
determines the location of the property interest); see also 
Hotel 71 Mezz Lender LLC v. Falor, 14 n.Y.3d 303, 315, 
926 n.e.2d 1202, 1210, 900 n.Y.S.2d 698 (2010) (“[W]here 
a creditor seeks to attach a debt (an intangible form of 
property) solely for security purposes (i.e., the debtor is 
subject to the court’s personal jurisdiction), the situs of the 
debt is wherever the debtor is present.”). in this case, the 
right to payment is reflected as a book entry or account 
balance maintained in luxembourg by Clearstream, a 
luxembourg entity. thus, the asset the plaintiffs seek—a 
right to payment—is located in luxembourg.



Appendix A

42a

the plaintiffs advance several rebuttals, each 
presuming the validity of their position that Clearstream 
holds a segregated pool of $1.68 billion in cash traceable to 
the bond proceeds in new York. for example, the plaintiffs 
argue that “the empty act of making book entries to a 
luxembourg account without an accompanying transfer 
did not alter the location of the markazi-owned assets.” 
pls.’ br. at 49. that is neither controversial nor surprising: 
there was no accompanying transfer of cash to markazi 
or Ubae. for similar reasons, the plaintiffs’ contention 
that fraudulent conveyances have no legal effect is of no 
moment. this argument presumes “that [the] [d]efendants 
moved the [b]ond [p]roceeds to luxembourg.” Id. at 51. 
not so. no bond proceeds were “moved,” at least not as 
envisaged by the plaintiffs. Rather, cash flowed into the 
Clearstream correspondent account at Jpmorgan, which 
was then used to meet other customers’ demands. markazi 
was made whole by its interest in the recordation of an 
equivalent right to payment in luxembourg.

 the plaintiffs argue that under the Uniform 
Commercial Code (“UCC”), Clearstream “must maintain 
a corresponding financial asset (i.e., USD) sufficient to 
satisfy . . . entitlements [owed to markazi and Ubae],” 
and “those USd[] must be segregated from Clearstream’s 
assets.” Id. at 49. We need not, and therefore do not, 
comment on the propriety of Clearstream’s banking 
practices under the UCC, assuming that it applies.15 
even if the bond proceeds should have been segregated 

15. Clearstream asserts that it does not. See Clearstream br. 
at 34-37.
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and held as cash, they were not; there is not, therefore, 
property in new York subject to turnover. Contrary to the 
plaintiffs’ suggestion, see pls.’ br. at 40, this position is not 
inconsistent with Peterson I, in which the district court 
concluded that a separate set of bond proceeds—held at 
a different bank that is not party to this litigation—were 
both located in new York and owned by markazi for 
reasons wholly unrelated to the UCC. Peterson I, 2013 
U.S. dist. leXiS 40470, at *121-24, 2013 Wl 1155576, 
at *30-31. in any event, the question whether the UCC 
governs markazi’s ownership interest in and rights to the 
bond proceeds is unrelated to the nature and location of 
those assets.

the nature and location of the asset here—a right 
to payment located in luxembourg—distinguishes this 
case from Peterson I, where it was “undisputed” that 
Clearstream held a segregated pool of “$1.75 billion in 
cash proceeds of the bonds . . . in an account at Citigroup 
in new York.” Id. at *2, 2013 U.S. dist. leXiS 40470, at 
*42. indeed, in Peterson I the district court specifically 
found that “nearly $2 billion in bond proceeds [traceable to 
markazi] is sitting in an account in new York at Citibank,” 
which the court determined was far from a “fleeting or 
ephemeral interest[].” Id. at *24, 2013 U.S. dist. leXiS 
40470, at *103. here, by contrast, there never was a 
traceable or segregated pool of markazi-owned bond 
proceeds held as cash in Clearstream’s correspondent 
account at Jpmorgan in new York City.

We conclude that the assets at issue are, therefore, 
represented by a right to payment in the possession of 
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Clearstream located in luxembourg. accordingly, the 
district court properly granted Jpmorgan’s motion for 
partial summary judgment because Jpmorgan is not in 
possession of any assets subject to turnover. Similarly, 
neither markazi nor Ubae possesses any assets subject 
to turnover here because the asset at issue is in fact held 
by Clearstream and represented as a positive account 
balance in a “sundry blocked account” to which neither 
markazi nor Ubae has access. C.a. at 684. We therefore 
turn to whether the principal asset at issue, a right to 
payment held by Clearstream and located in luxembourg, 
is subject to execution.

2. Jurisdiction for execution

the district court concluded that it lacked jurisdiction 
to order turnover because the principal asset at issue—a 
right to payment recorded and held in luxembourg—is 
located outside the United States and, therefore, absolutely 
immune from execution under the fSia. Peterson II, 
2015 Wl 731221, at *10, 2015 U.S. dist. leXiS 20640, 
at *31-32. although the district court’s assumption was 
reasonable in light of many judicial decisions suggesting 
as much, we think it was incorrect.

before the fSia, foreign sovereigns were generally 
afforded broad immunity from the jurisdictional reach 
of american courts. NML Capital, 134 S. Ct. at 2255. 
foreign sovereign immunity was offered as “a matter 
of grace and comity . . . not a restriction imposed by 
the Constitution.” Id. (quoting Verlinden B.V. v. Cent. 
Bank of Nigeria, 461 U.S. 480, 486, 103 S. Ct. 1962, 
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76 l. ed. 2d 81 (1983)). pursuant to this discretionary 
practice, “the United States gave absolute immunity to 
foreign sovereigns from,” in particular, “the execution 
of judgments.”16 Autotech Techs. v. Integral Research & 
Dev. Corp., 499 f.3d 737, 749 (7th Cir. 2007). “this rule 
required plaintiffs who successfully obtained a judgment 
against a foreign sovereign to rely on voluntary repayment 
by that State.” Id.

the prevailing regime changed in 1976 with the 
enactment of the fSia, a “comprehensive set of legal 
standards governing claims of immunity in every civil 
action against a foreign state.” Verlinden, 461 U.S. at 
488. Since its enactment, courts have held that “the fSia 
provides the sole basis for obtaining jurisdiction over a 
foreign state in the courts of this country.” Argentine 
Republic v. Amerada Hess Shipping Corp., 488 U.S. 
428, 443, 109 S. Ct. 683, 102 l. ed. 2d 818 (1989); see also 

16. as Justice Scalia explained for the Court in NML Capital, 
this was long at the behest of the executive branch, “which typically 
requested immunity in all suits against friendly foreign states.” 
NML Capital, 134 S. Ct. at 2255. that changed in 1952, when “the 
State department embraced (in the so-called tate letter) the 
restrictive theory of sovereign immunity, which holds that immunity 
shields only a foreign sovereign’s public, noncommercial acts.” Id. 
(internal quotation marks omitted). it has been observed that this 
shift “thr[ew] immunity determinations into some disarray” because 
“political considerations sometimes led the [State] department to 
file suggestions of immunity in cases where immunity would not have 
been available under the restrictive theory.” Republic of Austria v. 
Altmann, 541 U.S. 677, 690, 124 S. Ct. 2240, 159 l. ed. 2d 1 (2004) 
(internal quotation marks omitted). “Congress abated the bedlam 
in 1976” with the fSia. NML Capital, 134 S. Ct. at 2255.
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Weinstein v. Islamic Republic of Iran, 609 f.3d 43, 47 (2d 
Cir. 2010) (“the [fSia] provides the exclusive basis for 
subject matter jurisdiction over all civil actions against 
foreign state defendants, and therefore for a court to 
exercise subject matter jurisdiction over a defendant the 
action must fall within one of the fSia’s exceptions to 
foreign sovereign immunity.” (citation omitted)).

Section 1604 of the fSia provides in general terms 
for foreign sovereign immunity: “[a] foreign state shall be 
immune from the jurisdiction of the courts of the United 
States and of the States.” 28 U.S.C. § 1604. the law then 
subjects this limit on in personam jurisdiction to several 
exceptions. See id. §§ 1605-07. in this case, for example, 
the plaintiffs obtained their judgments against iran and 
moiS pursuant to § 1605a, C.a. at 1673-75,17 which vitiates 
immunity “in any case . . . in which money damages are 
sought against a foreign state for personal injury or death 
that was caused by an act of torture, extrajudicial killing, 
. . . or the provision of material support or resources for 
such an act,” 28 U.S.C. § 1605a(a)(1).

17. the plaintiffs also obtained their underlying judgments 
pursuant to § 1605(a)(7), a since-repealed provision of the fSia that 
similarly suspended jurisdictional immunity where “money damages 
[were] sought against a foreign state for personal injury or death that 
was caused by an act of torture [or] extrajudicial killing.” 28 U.S.C. 
§ 1605(a)(7) (2006); see also Weinstein, 609 f.3d at 48 n.4 (“in 2008, 
Congress repealed § 1605(a)(7) and created a new section [§ 1605a] 
specifically devoted to the terrorism exception to the jurisdictional 
immunity of a foreign state.” (citing pub. l. no. 110-181, § 1083, 122 
Stat. 3, 341 (2008))). as relevant here, § 1605(a)(7) provided the same 
exception to jurisdictional immunity as does § 1605a.
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in addition to jurisdictional immunity, the fSia 
also provides foreign sovereigns so-called “execution 
immunity”: Section 1609 states that, generally, “the 
property in the United States of a foreign state shall be 
immune from attachment arrest and execution.” Id. § 1609. 
execution immunity is also subject to several exceptions, 
id. §§ 1610-11, three of which the plaintiffs argue permit 
execution here: first, § 1610(a), which permits execution 
against “property in the United States of a foreign state 
. . . used for a commercial activity in the United States 
. . . if . . . the judgment relates to a claim for which the 
foreign state is not immune under [§ 1605a],” id. § 1610(a)
(7); second, § 1610(g), which authorizes execution against 
“the property of a foreign state against which a judgment 
is entered under [§ 1605a] . . . upon that judgment as 
provided in this section,” id. § 1610(g)(1); and third, tria 
§ 201(a), codified as a note to FSIA § 1610, which reads:

notwithstanding any other provision of law, and 
except as provided in subsection (b), in every 
case in which a person has obtained a judgment 
against a terrorist party on a claim based upon 
an act of terrorism, or for which a terrorist 
party is not immune under [28 U.S.C. § 1605a], 
the blocked assets of that terrorist party 
(including the blocked assets of any agency or 
instrumentality of that terrorist party) shall 
be subject to execution or attachment in aid of 
execution in order to satisfy such judgment to 
the extent of any compensatory damages for 
which such terrorist party has been adjudged 
liable.
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tria, pub. l. no. 107-297, § 201(a), 116 Stat. 2322, 
2337-40 (2002) (codified at 28 U.S.C. § 1610 note); see also 
Kirschenbaum v. 650 Fifth Ave. & Related Props., 830 f.3d 
107, 131 (2d Cir. 2016) (“the tria provides jurisdiction 
for execution and attachment proceedings to satisfy a 
judgment for which there was original jurisdiction under 
the FSIA if certain statutory elements are satisfied.”).

the fSia framework of immunities and exceptions is 
“comprehensive,” NML Capital, 134 S. Ct. at 2255-56; see 
also Republic of Austria v. Altmann, 541 U.S. 677, 699, 
124 S. Ct. 2240, 159 l. ed. 2d 1 (2004); Verlinden, 461 
U.S. at 493, and, therefore, supersedes the “pre-existing 
common law” of foreign sovereign immunity, Samantar v. 
Yousuf, 560 U.S. 305, 313, 130 S. Ct. 2278, 176 l. ed. 2d 
1047 (2010). as the Supreme Court wrote in NML Capital, 
“any sort of immunity defense made by a foreign sovereign 
in an american court must stand on the act’s text. or it 
must fall.” 134 S. Ct. at 2256.

Comprehensive though it may be with respect to 
immunities and exceptions, the fSia does not specify “the 
circumstances and manner of attachment and execution 
proceedings.” EM Ltd. v. Republic of Argentina, 473 f.3d 
463, 474 n.10 (2d Cir. 2007); see also Peterson v. Islamic 
Republic of Iran, 627 f.3d 1117, 1130 (9th Cir. 2010) (“the 
fSia does not provide methods for the enforcement 
of judgments against foreign states, only that those 
judgments may not be enforced by resort to immune 
property.”).18 accordingly, “[i]n attachment actions 

18. fSia § 1610(c) does, however, enumerate broad limitations 
on “attachment or execution,” viz., “[n]o attachment or execution . 
. . shall be permitted until the court has ordered such attachment 
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involving foreign states, federal courts . . . apply fed. r. 
Civ. p. 69(a).” Karaha Bodas Co., 313 f.3d at 83. Under 
that rule, “a district court has the authority to enforce a 
judgment by attaching property in accordance with the 
law of the state in which the district court sits.” Koehler 
v. Bank of Berm. Ltd., 544 f.3d 78, 85 (2d Cir. 2008).

in new York, that law is C.p.l.r. § 5225,19 which 
provides in pertinent part:

and execution after having determined that a reasonable period of 
time has elapsed following the entry of judgment and the giving of 
any notice required under section 1608(e) of [the fSia].” 28 U.S.C. 
§ 1610(c).

19. the plaintiffs brought their state-law turnover claims 
under C.p.l.r. §§ 5225, 5227. the former concerns the turnover 
of “property,” including “money or other personal property,” n.Y. 
C.p.l.r. § 5225; the latter concerns the turnover of “debts owed 
to the judgment debtor,” id. § 5227. our analysis turns on § 5225. 
“although new York law draws a line between a debt owed to a 
judgment debtor and property owned by the judgment debtor but 
in the possession of another, that line can at times become too fine 
to distinguish.” Alliance Bond Fund, Inc. v. Grupo Mexicano de 
Desarrollo, S.A., 190 f.3d 16, 21 (2d Cir. 1990) (internal quotation 
marks and alteration omitted). We think that iran’s right to payment, 
held by Clearstream, falls on the “property” side of that blurred line. 
in ABKCO, the Court of appeals held that a judgment debtor’s right 
to payment under a licensing agreement was “property” because, 
like markazi’s interest in the right to payment held by Clearstream, 
it was an assignable interest. ABKCO, 39 n.Y.2d at 674-75, 350 
N.E.2d at 900-02. And at least one New York court has confirmed 
that a bank account—like the markazi, Ubae, and blocked sundry 
accounts at Clearstream in luxembourg—was subject to turnover 
because “[t]he property of the depositor is the indebtedness of the 
bank to it.” Gryphon Domestic VI, LLC v. APP Int’l Fin. Co., B.V., 
41 a.d.3d 25, 36, 836 n.Y.S.2d 4, 12 (n.Y. app. div. 1st dep’t 2007) 
(internal quotation marks omitted).
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property not in the possession of judgment 
debtor. Upon a special proceeding commenced 
by the judgment creditor, against a person 
in possession or custody of money or other 
personal property in which the judgment debtor 
has an interest . . . where it is shown that the 
judgment debtor is entitled to the possession of 
such property or that the judgment creditor’s 
rights to the property are superior to those 
of the transferee, the court shall require such 
person to pay the money, or so much of it as 
is sufficient to satisfy the judgment, to the 
judgment creditor and, if the amount to be 
so paid is insufficient to satisfy the judgment, 
to deliver any other personal property, or so 
much of it as is of sufficient value to satisfy the 
judgment to a designated sheriff.

n.Y. C.p.l.r. § 5225(b).

relying on this provision, the plaintiffs seek turnover 
of iran’s right to payment in the amount of $1.68 billion, 
represented as a positive account balance and recorded 
on the books of Clearstream in luxembourg. the district 
court concluded that this asset’s location in luxembourg 
is fatal to the plaintiffs’ turnover claims. Peterson II, 2015 
Wl 731221, at *10, 2015 U.S. dist. leXiS 20640, at *31 
(“the fSia does not allow for attachment of property 
outside of the United States.”). We disagree.

the fSia does not by its terms provide execution 
immunity to a foreign sovereign’s extraterritorial assets. 



Appendix A

51a

See 28 U.S.C. § 1609 (“[t]he property in the United States 
of a foreign state shall be immune from attachment arrest 
and execution . . . .” (emphasis added)). in NML Capital, 
the Supreme Court squarely rejected the argument that 
any common law execution immunity afforded to “a foreign 
state’s extraterritorial assets” survived the enactment of 
the fSia:

[We identify] no case holding that, before the 
act, a foreign state’s extraterritorial assets 
enjoyed absolute execution immunity in United 
States courts. no surprise there. our courts 
generally lack authority in the first place to 
execute against property in other countries, so 
how could the question ever have arisen?

134 S. Ct. at 2257 (holding that § 1609 does not immunize 
“a foreign sovereign’s extraterritorial assets” from post-
judgment discovery).

 notwithstanding the Supreme Court’s rhetorical 
observation, the question whether courts sitting in new 
York have the authority to execute against property in 
other countries arose in Koehler, 544 f.3d 78, in which we 
were asked to decide whether C.p.l.r. § 5225(b) applies 
extraterritorially. there, a judgment creditor sought to 
execute against stock certificates owned by a judgment 
debtor but held in bermuda by a third-party garnishee. 
Id. at 80-81. “the district court concluded that stock 
certificates in general must be located within the state in 
order to be attached . . . .” Id. at 86. on appeal, however, 
we found that this raised an important and unsettled 
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question of state law; accordingly, we certified the issue 
to the new York Court of appeals. Id. at 87-88.

the Court of appeals accepted certification and, 
closely divided, “h[e]ld that a new York court with 
personal jurisdiction over a defendant may order him to 
turn over out-of-state property regardless of whether the 
defendant is a judgment debtor or a garnishee.” Koehler v. 
Bank of Berm. Ltd., 12 n.Y.3d 533, 541, 911 n.e.2d 825, 
831, 883 n.Y.S.2d 763 (2009). the court observed that 
“Cplr article 52 contains no express territorial limitation 
barring the entry of a turnover order that requires a 
garnishee to transfer money or property into new York 
from another state or country.” Id. at 539, 911 n.e.2d 
at 829. turning to recent legislative amendments, the 
court determined that the new York State “[l]egislature 
intended Cplr article 52 to have extraterritorial reach.” 
Id. the court’s holding turned on the exercise of in 
personam jurisdiction; a court sitting in new York with 
personal jurisdiction over a party may order that party 
“to bring property into the state.” Id. at 540, 911 n.e.2d 
at 830 (“[t]he key to the reach of the turnover order is 
personal jurisdiction over a particular defendant.”).

following NML Capital, 134 S. Ct. at 2256-57, the 
fSia appears to be no impediment to an order issued 
pursuant to Koehler directing Clearstream—should the 
court have personal jurisdiction over it—to bring the 
markazi-owned asset held in luxembourg to new York 
State. Section 1604’s grant of jurisdictional immunity 
applies only to “a foreign state,” which Clearstream of 
course is not. 28 U.S.C. § 1604. Section 1609’s grant of 
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execution immunity applies only to assets located “in the 
United States,” which the luxembourg right t0 payment is 
not. 28 U.S.C. § 1609. and, as noted, the Supreme Court’s 
view set forth in NML Capital appears unequivocal:  
“[a]ny sort of immunity defense made by a foreign 
sovereign in an american court must stand on the act’s 
text. or it must fall.” 134 S. Ct. at 2256.

each of the many cases cited by the defendants for 
the proposition that a foreign sovereign’s extraterritorial 
assets are absolutely immune from execution were decided 
before the Supreme Court’s decision in NML Capital, 
which made clear that such cases predating NML Capital 
are no longer binding on this discrete point. See EM Ltd. 
v. Republic of Argentina, 695 f.3d 201, 208 (2d Cir. 2012) 
(“We recognize that a district court sitting in manhattan 
does not have the power to attach argentinian property 
in foreign countries.”); Aurelius Capital Partners, LP 
v. Republic of Argentina, 584 f.3d 120, 130 (2d Cir. 
2009) (“[t]he property that is subject to attachment and 
execution must be property in the United States of a 
foreign state . . . .” (internal quotation marks omitted)). 
following NML Capital, this body of former case law 
is of no help to the defendants. as the Supreme Court 
instructed, “even if [the defendants] were right about the 
scope of the common-law execution-immunity rule, then 
it would be obvious that the terms of § 1609 execution 
immunity are narrower, since the text of that provision 
immunizes only foreign-state property ‘in the United 
States.’” NML Capital, 134 S. Ct. at 2257 (emphasis in 
original).
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NML Capital and Koehler do not, however, affect 
our long-standing view that “[t]he fSia provides the 
exclusive basis for obtaining subject matter jurisdiction 
over a foreign state.” Kirschenbaum, 830 f.3d at 122 
(emphasis added); see also NML Capital, 134 S. Ct. at 
2256-58 (concerning execution jurisdiction). here, though, 
the putative exercise of in personam jurisdiction concerns 
Clearstream—the party in possession of the asset at 
issue—which is not itself a sovereign and therefore does 
not possess sovereign immunity.

nonetheless, NML Capital and Koehler, when 
combined, do authorize a court sitting in new York with 
personal jurisdiction over a non-sovereign third party 
to recall to new York extraterritorial assets owned by 
a foreign sovereign. had Koehler arisen in the context 
of an exercise of in personam jurisdiction over a foreign 
sovereign—it did not—the fSia’s grant of jurisdictional 
immunity would supersede contrary state law. See 
Peterson, 627 f.3d at 1130 (applying state law “insofar 
as it does not conflict with the FSIA”). As it was decided, 
however, Koehler does not appear to us to be inconsistent 
with the fSia as interpreted by the Supreme Court in 
NML Capital.

at least one of our sister circuits has, without 
considering the issue in any detail, suggested the contrary 
conclusion: that even after NML Capital, a foreign 
sovereign’s extraterritorial assets remain absolutely 
immune from execution. in Rubin v. Islamic Republic 
of Iran, 830 f.3d 470 (7th Cir. 2016), the Seventh Circuit 
remarked that before a foreign sovereign’s assets are 
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“even potentially subject to attachment and execution,” it 
must be shown that the assets are “within the territorial 
jurisdiction of the district court.” Id. at 475 (citing NML 
Capital, 134 S. Ct. at 2257 (“our courts generally lack 
authority in the first place to execute against property in 
other countries . . . .”)). the Seventh Circuit’s comment is 
unavailing to the defendants here. as an initial matter, it 
is not evident that an exercise of in personam jurisdiction 
over a non-sovereign pursuant to Koehler is inconsistent 
with the Seventh Circuit’s statement concerning the 
exercise of “territorial jurisdiction” in the context of 
an in rem proceeding. Id.; see also Rubin v. Islamic 
Republic of Iran, 33 f. Supp. 3d 1003, 1006 (n.d. ill. 2014) 
(“plaintiffs now seek to collect on [judgments against 
iran] by attaching alleged assets of iran . . . .” (emphasis 
added)), aff’d, 830 f.3d 470 (7th Cir. 2016), cert. granted, 
137 S. Ct. 2326, 198 l. ed. 2d 754 (2017).

moreover, we do not understand the Supreme Court’s 
observation that “[o]ur courts generally lack authority 
in the first place to execute against property in other 
countries,” NML Capital, 134 S. Ct. at 2257, to foreclose 
that possibility.20 indeed, Justice Scalia’s observation was 

20. the Supreme Court observed that “a writ of execution . 
. . can be served anywhere within the state in which the district 
court is held.” NML Capital, 134 S. Ct. at 2257 (alteration omitted) 
(quoting 12 Charles alan Wright, arthur r. miller & richard l. 
marcus, federal practice and procedure § 3013, p. 156 (2d ed. 1997) 
[hereinafter “Wright & miller”]). that statement of law pertains 
to service and is not a barrier to a court’s exercise of jurisdiction 
in accordance with the jurisdictional boundaries established by the 
state in which the court resides. See Wright & miller § 3012 (“many 
questions that arise in the enforcement of a money judgment will 
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made in the context of noting that no court had ever before 
held that “a foreign state’s extraterritorial assets enjoyed 
absolute execution immunity in United States courts.” 
Id. and as we have noted, even if such a rule had existed 
at common law, “it would be obvious that the terms of  
§ 1609 execution immunity are narrower, since the text 
of that provision immunizes only foreign-state property 
‘in the United States.’” Id. (emphasis in original). “So . . .  
§ 1609 execution immunity . . . [does] not shield . . . a foreign 
sovereign’s extraterritorial assets.” Id.

We think that the Supreme Court’s decision in 
NML Capital counsels in favor of part of the reasoning 
suggested by the ninth Circuit’s decision in Peterson, 
627 f.3d 1117, itself a pre—NML Capital case. there, 
judgment creditors of iran sought to execute against 
“iran’s rights to payment from Cma Cgm,” a french 
shipping company indebted to iran. Id. at 1121. the ninth 
Circuit held that the right to payment was not “property 
in the United States” within the meaning of § 1610(a) and 
was, therefore, “immune from execution.” Id. at 1130. the 
court appeared to reach that conclusion based on the fSia 
itself, see id. (citing 28 U.S.C. § 1610(a)), which reasoning, 
as explained, was vitiated by NML Capital.

but the ninth Circuit also turned to state law as 
directed by federal rule of Civil procedure 69(a). Id. 
at 1130-31 (noting that “California enforcement law 
authorizes a court to ‘order the judgment debtor to 

not be answered in the federal statutes and resort must be had to 
state law. the relevant law is that of the state in which the district 
court is held.”).
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assign to the judgment creditor . . . all or part of a right 
to payment due or to become due’” (quoting Cal. Civ. proc. 
Code § 708.510(a))). in particular, the ninth Circuit relied 
on Philippine Export & Foreign Loan Guar. Corp. v. 
Chuidian, 218 Cal. app. 3d 1058, 267 Cal. rptr. 457 (6th 
dist. 1990), for the proposition that “the location of a right 
to payment . . . is the location of the debtor,” Peterson, 
627 f.3d at 1131 (citing Philippine Export, 218 Cal. app. 
3d 1058, 267 Cal. rptr. 457). the state appellate court’s 
decision in Philippine Export also held that California’s 
state execution law does not apply extraterritorially. 
Philippine Export, 218 Cal. app. 3d at 1099, 267 Cal. rptr. 
at 481. Citing that decision, the ninth Circuit concluded 
that “a foreign state defendant’s rights to payment from 
third-party debtors are assignable only if those ‘debtors 
[] reside in the United States.’” Peterson, 627 f.3d at 1131 
(quoting Philippine Export, 218 Cal. app. 3d at 1099, 267 
Cal. rptr. at 481).

although the ninth Circuit’s decision appears to 
have rested on its pre-NML Capital understanding of 
the fSia, its decision and citation to Philippine Export 
suggest an alternative approach that is in step with our 
reconciliation of NML Capital and Koehler. Were one to 
except the part of the ninth Circuit’s opinion that did not 
survive NML Capital, the principal difference between 
the ninth Circuit’s decision in Peterson and our disposition 
of this case might be viewed as one of state law. Compare 
Philippine Export, 218 Cal. app. 3d at 1099, 267 Cal. rptr. 
at 480 (declining to exercise extraterritorial personal 
jurisdiction because, under California law, “the limits 
which generally exist upon the right to execute . . . apply 
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in a judgment debtor proceeding such as this” (citing Cal. 
Civ. proc. Code § 708.510 cmt. (West 1987) (legislative 
Committee Comments, assembly, 1982 addition))), with 
Koehler, 12 n.Y.3d at 539, 911 n.e.2d at 829 (determining 
that the new York State “[l]egislature intended Cplr 
article 52 to have extraterritorial reach”).

on remand, the district court should determine in 
the first instance whether it has personal jurisdiction 
over Clearstream.21 if it answers that question in the 
affirmative, then the court should determine if a barrier 
exists to an exercise of in personam jurisdiction to 
recall to new York State the right to payment held by 
Clearstream in luxembourg, whether for reasons of, inter 
alia, state law,22 federal law, international comity,23 or for 
any other reason.2223

21. although the district court concluded in Peterson I that 
it had general personal jurisdiction over Clearstream, Peterson I, 
2013 Wl 1155576, at *18-19, 2013 U.S. dist. leXiS 40470, at *87-91 
(finding both general and specific personal jurisdiction), the district 
court explicitly declined in Peterson II to decide whether it did here, 
Peterson II, 2015 Wl 731221, at *1, 2015 U.S. dist. leXiS 20640, 
at *4. We think it prudent for the district court to decide in the first 
instance whether personal jurisdiction over Clearstream exists in 
the context of the events relevant to this case.

22. Such barriers might include the “separate entity” doctrine. 
See Motorola Credit Corp. v. Standard Chartered Bank, 24 n.Y.3d 
149, 996 n.Y.S.2d 594, 21 n.e.3d 223 (2014).

23. for example, “in the event that the district court concludes 
[on remand] that the exercise of personal jurisdiction over 
[Clearstream] is appropriate,” the court may “undertake a comity 
analysis before ordering [Clearstream] to comply with the [putative 



Appendix A

59a

Should that asset be recalled, it may, upon being 
produced in new York, qualify as an asset “in the 
United States of a foreign state” and, if so, it would be 
afforded execution immunity as such. 28 U.S.C. § 1609 
(emphasis added). accordingly, the district court will 
likely be required to determine, if and when it reaches 
that juncture, whether the asset that comes to be “in 
the United States” is subject to the execution-immunity 
exceptions relied on by the plaintiffs, 28 U.S.C. § 1610(a)(7),  
(g)(1); tria § 201(a). the defendants should, of course, 
be permitted to raise appropriate rebuttals at that time 
if they so choose.

We are cognizant of the conundrum apparently posed 
by NML Capital and Koehler when read in tandem. 
the fSia “aimed to facilitate and depoliticize litigation 
against foreign states and to minimize irritations in 
foreign relations arising out of such litigation.” Cargill 
Int’l S.A. v. M/T Pavel Dybenko, 991 f.2d 1012, 1016 (2d 
Cir. 1993) (internal quotation marks omitted). We are not 
at all sure that NML Capital when read in light of the 
law established by Koehler furthers that goal. but if we 
are correct in our analysis, any such problem is one for 
the Supreme Court or the political branches—not this 
Court—to resolve.24 here, we attempt only to apply the 

order].” Gucci Am. v. Bank of China, 768 f.3d 122, 138 (2d Cir. 2010). 
Such an analysis would likely follow “the framework provided by  
. . . the restatement (third) of foreign relations law.” Id. at 139. 
We leave it to the parties to develop and the district court to review 
the requisite record indicating whether “a court order will infringe 
on sovereign interests of a foreign state.” Id.

24. the Supreme Court noted that its decision in NML Capital 
might present “worrisome international-relations consequences,” 
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law as we find it: The authority of courts sitting in New 
York with personal jurisdiction over a non-sovereign third 
party to order that third-party garnishee to produce in 
new York an extraterritorial asset seems clear enough. 
Koehler, 12 n.Y.3d at 540, 911 n.e.2d at 830. Whether 
that extraterritorial asset is owned by a foreign sovereign 
is of no moment, because the fSia’s grant of execution 
immunity does not extend to assets located abroad. NML 
Capital, 134 S. Ct. at 2257.

moreover, we think that the two-step process called 
for by these cases—first recalling the asset at issue, and 
second, proceeding with a traditional fSia analysis—is 
unlikely to open the proverbial floodgates to a wave of 
turnover claims seeking to execute against heretofore-
unreachable extraterritorial assets. even if those assets 
are in the possession of a third party over whom or which 
a court sitting in new York has personal jurisdiction, those 
assets still must not be subject to execution immunity 
upon being recalled to new York State. in that respect, 
the fSia contains several limiting principles, such as 
the requirement that any asset subject to execution must 
have been “used for a commercial activity in the United 
States.” 28 U.S.C. § 1610(a). Similarly, the tria contains 
its own limiting provisions, including the requirement 
that any asset subject to turnover be “blocked,” a term 

“provoke reciprocal adverse treatment of the United States in foreign 
courts,” or “threaten harm to the United States’ foreign relations 
more generally.” NML Capital, 134 S. Ct. at 2258 (internal quotation 
marks omitted). it nonetheless expressed the view that “[t]hese 
apprehensions are better directed to that branch of the government 
with authority to amend the act.” Id. We are similarly constrained.
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of art imbued with precise meaning. tria § 201(a); see 
also Smith v. Fed. Reserve Bank of N.Y., 346 f.3d 264, 
267-69 (2d Cir. 2003) (defining “blocked” in the context of 
the tria). these and other constraints have frequently 
proven to be barriers to execution on foreign sovereign 
assets. See, e.g., Calderon-Cardona v. Bank of N.Y. 
Mellon, 770 f.3d 993, 999 (2d Cir. 2014) (holding that 
attachment was unavailable under the tria because 
north korea was not “designated as a state sponsor of 
terrorism under . . . the export administration act of 1979 
. . . or . . . the foreign assistance act of 1961” at the time 
of judgment (internal quotation marks omitted)); Hausler 
v. JP Morgan Chase Bank, N.A., 770 f.3d 207, 212 (2d 
Cir. 2014) (per curiam) (determining that the property at 
issue did not qualify as the “blocked asset of” a foreign 
sovereign); Aurelius Capital Partners, 584 f.3d at 130-31 
(holding that assets were not subject to execution under 
the fSia because the assets at issue were not “used for 
a commercial activity,” as required by the act); Bank of 
N.Y. v. Rubin, 484 f.3d 149, 150 (2d Cir. 2007) (per curiam) 
(concluding that the assets at issue were not “blocked 
assets” subject to turnover under the tria).

indeed, these or other limitations may ultimately 
prevent the plaintiffs in this case from obtaining turnover 
of the asset at issue, should it be recalled to new York 
State pursuant to an exercise of the court’s in personam 
jurisdiction. as but one example, one of the defendants 
argues on appeal that the asset at issue does not qualify 
for the execution-immunity exceptions enumerated in 28 
U.S.C. § 1610(a) because it was not “used for a commercial 
activity in the United States.” Ubae br. at 37-39. Whether 
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that is so is independent of whether the asset comes to be 
located “in the United States.” See 28 U.S.C. § 1610(a) 
(“the property in the United States of a foreign state, 
. . . used for a commercial activity in the United States, 
shall not be immune from attachment in aid of execution, 
or from execution, . . . if [additional specified requirements 
are satisfied].”). While we need not, and therefore do not, 
consider the applicability of these barriers at this time, 
we wish to make clear that the plaintiffs are by no means 
assured success upon remand.

conclusion

to summarize, for the foregoing reasons, we conclude 
as follows:

 1.  plain error as to the application of the Clearstream 
settlement agreement to those plaintiffs who 
were not parties to Peterson I requires vacatur 
of the judgment of dismissal and remand with 
respect to those plaintiffs’ non-turnover claims 
brought against Clearstream.

2.  excepting those plaintiffs who were not parties 
to Peterson I, the Clearstream settlement 
agreement released the plaintiffs’ non-turnover 
claims brought against Clearstream. the district 
court therefore properly dismissed those claims.

3.  Whether the Ubae settlement agreement is 
applicable to the plaintiffs’ non-turnover claims 
brought against Ubae is, under the language 



Appendix A

63a

of the agreement, unclear. those claims were, 
therefore, dismissed by the district court in error. 
accordingly, we vacate and remand that part of 
the district court’s judgment of dismissal.

4.  the Ubae settlement agreement did not release 
the plaintiffs’ non-turnover claims brought 
against markazi. accordingly, we vacate and 
remand that part of the district court’s judgment 
of dismissal.

5.  the district court correctly determined that 
the asset at issue is a right to payment held by 
Clearstream in luxembourg. it also, therefore, 
properly dismissed Jpmorgan from this action.

6.  the district court prematurely dismissed the 
amended complaint for lack of subject-matter 
jurisdiction. Cf. Republic of Argentina v. NML 
Capital, Ltd., 134 S. Ct. 2250, 189 l. ed. 2d 
234 (2014); Koehler v. Bank of Berm. Ltd., 12 
n.Y.3d 533, 911 n.e.2d 825, 883 n.Y.S.2d 763 
(2009). on remand the district court should 
consider whether it has personal jurisdiction over 
Clearstream. if the court answers that question 
in the affirmative, then it should determine 
whether any provision of state or federal law 
prevents the court from recalling, or the plaintiffs 
from receiving, the asset.

accordingly, we affirm the district court’s 
judgment in part, VaCate it in part, and remand for 
further proceedings consistent with this opinion.
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Appendix

the following parties are plaintiffs in this appeal: 
deborah d. peterson, personal representative of the 
estate of James C. knipple, terry abbott, John robert 
allman, ronny kent bates, James baynard, Jess W. 
beamon, alvin burton belmer, richard d. blankenship, 
John W. blocker, Joseph John boccia, Jr., leon bohannon, 
John bonk, Jr., Jeffrey Joseph boulos, John norman 
boyett, William burley, paul Callahan, mecot Camara, 
bradley Campus, Johnnie Ceasar, robert allen Conley, 
Charles dennis Cook, Jolumy len Copeland, david 
Cosner, kevin Coulman, rick Crudale, russell Cyzick, 
michael devlin, nathaniel dorsey, timothy dunnigan, 
bryan earle, danny r. estes, richard andrew fluegel, 
michael d. fulcher, Sean gallagher, george gangur, 
randall garcia, harold ghumm, timothy giblin, michael 
gorchinski, richard gordon, davin m. green, thomas 
hairston, michael haskell, mark anthony helms, Stanley 
g. hester, donald Wayne hildreth, richard holberton, 
dr. John hudson, maurice edward hukill, edward 
iacovino, Jr., paul innocenzi, iii, James Jackowski, 
Jeffrey Wilbur James, nathaniel Walter Jenkins, edward 
anthony Johnston, Steven Jones, thomas adrian Julian, 
thomas keown, daniel kluck, freas h. kreischer, iii, 
keith laise, James langon, iV, Steven lariviere, 
richard lemnah, paul d. lyon, Jr., John macroglou, 
Charlie robert martin, michael Scott lariviere, Joseph 
r. livingston, iii, Samuel maitland, Jr., david massa, 
John mcCall, James e. mcdonough, timothy r. mcmahon, 
richard menkins, ii, ronald meurer, Joseph peter 
milano, Joseph moore, harry douglas myers, david 
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nairn, John arne olson, Joseph albert owens, Connie 
ray page, Ulysses gregory parker, olson J. ronald, 
(estate of) Sigurd olson, david owens, deanna owens, 
frances owens, James owens, Steven owens, Connie 
mack page, Judith k. page, lisa menkins palmer, 
geraldine paolozzi, maureen pare, (estate of) mary a. 
Cook, alan tracy Copeland, betty Copeland, donald 
Copeland, blanche Corry, harold Cosner, Jeffrey Cosner, 
leanna Cosner, (estate of) marva lynn Cosner, Cheryl 
Cossaboom, bryan thomas Coulman, Christopher J. 
Coulman, dennis p. Coulman, lorraine m. Coulman, 
robert d. Coulman, robert louis Coulman, (estate of) 
angela Josephine Smith, bobbie ann Smith, Cynthia 
Smith, donna marie Smith, erma Smith, holly Smith, 
ian Smith, Janet Smith, Joseph k. Smith, iii, Joseph k. 
Smith, Jr., keith Smith, Shirley l. Smith, tadgh Smith, 
terrence Smith, timothy b. Smith, Jocelyn J. Sommerhof, 
John Sommerhof, William J. Sommerhof, douglas 
Spencer, Christy Williford Stelpflug, Joseph Stelpflug, 
Kathy Nathan Stelpflug, Laura Barfield Stelpflug, Peggy 
Stelpflug, William Stelpflug, Horace Stephens, Sr., Joyce 
Stephens, keith Stephens, dona Stockton, (estate of) 
donald Stockton, richard Stockton, irene Stokes, nelson 
Stokes, Jr., (estate of) nelson Stokes, Sr., robert Stokes, 
gwenn Stokes-graham, marcus d. Sturghill, marcus l. 
Sturghill, Jr., nakeisha lynn Sturghill, doreen Sundar, 
margaret tella, Susan l. terlson, mary ellen thompson, 
adam thorstad, barbara thorstad, James thorstad, Jr., 
James thorstad, Sr., John thorstad, ryan thorstad, 
Charlita martin Covington, amanda Crouch, marie 
Crudale, eugene Cyzick, lynn dallachie, anne deal, 
lynn Smith derbyshire, theresa desjardins, Christine 
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devlin, daniel devlin, gabrielle devlin, richard devlin, 
Sean devlin, rosalie donahue (milano), ashley doray, 
rebecca doss, Chester dmmigan, elizabeth ann 
dunnigan, michael dunnigan, William dunnigan, 
Claudine dunnigan, pedro alvarado, Jr., dennis Jack 
anderson, timothy brooks, michael harris, donald r. 
pontillo, John e. Selbe, Willy g. thomson, terance J. 
Valore, (estate of) david l. battle, (estate of) matilde 
Hernandez, Jr., (Estate of) John Muffler, (Estate of) John 
Jay tishmack, (estate of) leonard Warren Walker, 
(estate of) Walter emerson Wint, Jr., (estate of) James 
Yarber, angel alvarado, geraldo alvarado, grisselle 
alvarado, luis alvarado, luisa alvarado, maria alvarado, 
marta alvarado, minerva alvarado, Yolanda alvarado, 
arlington ferguson, Janet Williams, orlando m. Valore, 
Jr., bill macroglou, thomas d. brown, Jr., gwen 
Woodcock, (estate of) Warner gibbs, Jr., zoraida 
alvarado, hilton ferguson, Johnny Williams, neale Scott 
bolen, faith albright, Jeanette odom, lisa burleyson, 
freda gibbs hutcherson, tull andres alvarado, linda 
Sandback fish, rhonda Williams, (estate of) moses 
arnold, Jr., gary Wayne allison, deborah Vogt, mecot 
echo Camara, larry gibbs, Cheryl bass, nancy 
brocksbank fox, ronald Williams, lolita m. arnold, C. 
keith bailey, Christopher burnette, dale Comes, marcus 
a. lewis, edward J. brooks, tia fox, ruth Williams, lisa 
ann beck, Vina S. bailey, Connie decker, tommy Comes, 
(estate of) Warner gibbs, Sr., patricia a. brooks, tammy 
freshour, Scipio J. Williams, betty J. bolen, Charles e. 
bailey, gwen burnette, (estate of) bert daniel Corcoran, 
(estate of) Janet Yvonne lewis, Wanda ford, ruby 
fulcher, Wesley Williams, keith edwin bolen, karen l. 
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Cooper, kathleen Collins, earl guy, bennie harris, 
barbara gallagher, delma Williams-edwards, Sheldon 
h. bolen, mark bartholomew, Catherine Corcoran, Joan 
m. Crawford, rose harris, brian gallagher, tony 
Williamson, Sharla m. korz, teresa bartholomew, (estate 
of) robert alton Corcoran, ian guy, marcy lynn parson, 
(estate of) James gallagher, Jewelene Williamson, 
(estate of) James Silvia, Crystal bartholomew, (estate 
of) keith alton Corcoran, eddie guy, Jr., douglas pontillo, 
James gallagher, Jr., michael Winter, lynne michol 
Spencer, Jerry bartholomew, robert brian Corcoran, 
adam guy, don Selbe, kevin gallagher, barbara 
Wiseman, Catherine bonk, Joyce bartholomew, elizabeth 
ann ortiz, (estate of) douglas held, eloise f. Selbe, 
michael gallagher, phyllis Woodford, kevin bonk, arthur 
Johnson, michael Corrigan, (estate of) Sondra lou held, 
James Selbe, dimitri gangur, kelly b. Smith, thomas 
bonk, robert bragg, (estate of) andrew davis, patrick 
held, belinda Skarka, mary gangur, keysha tollivel, 
John bonk, Sr., Carolyn davis, thomas held, allison 
thomson, Jess garcia, ronald garcia, marion digiovanni, 
Jennifer davis, thomas hoke, Johnny thompson, betty 
ann thurman, roxanne garcia, Sherry lynn fiedler, 
(estate of) frederick douglass, glenn W. hollis, deborah 
true, barbara tingley, russell garcia, marilou fluegel, 
Shirley douglass miller, Jane Costa, Janice Valore, 
richard l. tingley, Violet garcia, robert fluegel, Susan 
baker, (estate of) ann hollis, Janice thorstad edquist, 
russell tingley, Suzanne perron garza, thomas a. 
fluegel, regina periera, Jack darrell hunt, mary ruth 
ervin, mary ann turek, Jeanne gattegno, evans 
hairston, richard dudley, mendy leight hunt, barbara 
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estes, karen Valenti, arlene ghumm, felicia hairston, 
toledo dudley, molly fay hunt, Charles estes, anthony 
Vallone, ashley ghumm, Julia bell hairston, Sherry 
latoz, (estate of) John ingalls, frank estes, bill ghumm, 
henry durban hukill, Cynthia blankenship, James 
ingalls, lori fansler, donald h. Vallone, edward ghumm, 
mark andrew hukill, ginger tuton, Joseph ingalls, 
angela dawn farthing, timothy Vallone, hildegard 
ghumm, matthew Scott hukill, Scott dudley, kevin 
Jiggetts, leona mae Vargas, (estate of) Jedaiah ghumm, 
melissa hukill, david eaves, donald long, denise Voyles, 
Jesse ghumm, meredith ann hukill, (estate of) roy 
edwards, robert lynch, ila Wallace, leroy ghumm, 
mitchell Charles hukill, Cindy Colasanti, (estate of) 
manual massa, Sr., kathryn thorstad Wallace, moronica 
ghumm, monte hukill, (estate of) barbara edwards, tim 
mcCoskey, barbara thorstad Warwick, donald giblin, 
Virginia ellen hukill, (estate of) penny garner, ronald 
l. moore, linda Washington, Jeanne giblin, Catherine 
bonk hunt, (estate of) david d. gay, alan C. anderson, 
Vancine Washington, michael giblin, Storm Jones, gail 
black, thelma anderson, kenneth Watson, tiffany giblin, 
penni Joyce, (estate of) neva Jean gay, (estate of) 
Stephen b. bland, diane Whitener, Valerie giblin, Jeff 
kirkwood, ronald gay, (estate of) frank bland, daryl 
Wigglesworth, William giblin, Shirley kirkwood, timothy 
gay, James bland, darren a. Wigglesworth, thad gilford-
Smith, Carl a. kirkwood, Jr., rebecca Cordell, ruth ann 
bland, henry Wigglesworth, rebecca gintonio, Carl 
kirkwood, Sr., (estate of) david d. gay, Sr., (estate of) 
laura V. Copeland, mark Wigglesworth, dawn goff, 
patr icia kronenbitter, ronald duplanty, robyn 
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Wigglesworth, Christina gorchinski, bill laise, (estate 
of) Sean f. estler, Sandra Wigglesworth, Judy gorchinski, 
betty laise, keith estler, Shawn Wigglesworth, kevin 
gorchinski, kris laise, mary ellen estler, dianne Stokes 
Williams, Valerie gorchinski, louis C. estler, Jr., gussie 
martin Williams, alice gordon, (estate of) benjamin e. 
fuller, Joseph gordon, elaine allen, linda gordon, 
ernest C. fuller, (estate of) norris gordon, John gibson, 
holly gibson, maurice gibson, (estate of) michael 
hastings, Joyce hastings, (estate of ) paul hein, 
Christopher hein, Jo ann hein, karen hein, Victor hein, 
Jacqueline m. kuncyz, (estate of) John hendrickson, 
John hendrickson, tyson hendrickson, deborah ryan, 
(estate of) bruce hollingshead, melinda hollingshead, 
renard manley, James macroglou, lorraine macroglou, 
kathy mcdonald, edward J. mcdonough, edward W. 
mcdonough, Sean mcdonough, deborah rhosto, (estate 
of) luis rotondo, (estate of) rose rotondo, (estate of) 
phyllis Santoserre, anna marie Simpson, renee eileen 
Simpson, robert Simpson, larry Simpson, Sr., Sally Jo 
Wirick, (estate of ) michael r. massman, angela 
massman, kristopher massman, lydia massman, nicole 
gomez, patricia lou Smith, (estate of) louis melendez, 
douglas J. melendez, Johnny melendez, zaida melendez, 
Johnny melendez, Jr., (estate of) michael d. mercer, 
Sarah mercer, Samuel palmer, robin nicely, (estate of) 
Juan rodriguez, louisa puntonet, robert rucker, (estate 
of) billy San pedro, Cesar San pedro, guillermo San 
pedro, Javier San pedro, Sila San pedro, thurnell Shields, 
emmanuel Simmons, (estate of) James Surch, Will Surch, 
patty barnett, bradley Ulich, Jeanette dougherty, 
marilyn peterson, (estate of) eric Walker, tena Walker-
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Jones, ronald e. Walker, ronnie Walker, galen Weber, 
(estate of) obrian Weekes, ianthe Weekes, keith Weekes, 
meta Weekes, anson edmond, arnold edmond, hazel 
edmond, Wendy edmond, (estate of) dennis lloyd West, 
kathy West, (estate of) John Weyl, Sharon rowan, kelly 
bachlor, robin brock, morgan W. rowan, nelson Weyl, 
Joseph a. barile, angela e. barile, michael barile, 
andrea Ciarla, ann marie moore, angela Yoak, John 
becker, (estate of) anthony brown, John brown, rowel 
brown, Sulba brown, Vara brown, marvine mcbride, 
laJuana Smith, rodney e. burns, eugene burns, david 
burns, Jeannie Scaggs, daniel Cuddeback, Jr., barbara 
Cuddeback, daniel Cuddeback, Sr., michael episcopo, 
randy gaddo, louise gaddo blattler, peter gaddo, 
timothy gaddo, (estate of) William r. gaines, Jr., 
michael a. gaines, William r. gaines, Sr., Carolyn 
Spears, Carole Weaver, (estate of) Virgel hamilton, 
gloria hamilton, bruce S. hastings, maynard hodges, 
mary Jean hodges, kathy hodges, loretta brown, Cindy 
holmes, Shana Saul, daniel Joy, daniel kremer, (estate 
of) thomas kremer, (estate of) Christine kremer, Joseph 
t. kremer, Jacqueline Stahrr, (estate of) david a. lewis, 
betty lewis, Jerry l. lewis, Scott m. lewis, paul 
martinez, Sr., teresa gunther, alphonso martinez, daniel 
l. martinez, michael martinez, paul martinez, Jr., 
tomasita l. martinez, esther martinez-parks, Susanne 
Yeoman, (estate of) Jeffrey b. owen, Jean g. owen, 
Steven owen, (estate of) michael l. page, albert page, 
Janet page, Joyce Clifford, david penosky, Joseph 
penosky, Christian r. rauch, leonard paul tice, (estate 
of ) burton Wherland, gregory Wherland, Sarah 
Wherland, Sharon davis, Charles f. West, Charles h. 
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West, rick West, kimmy Wherland, Janet lariviere, 
John m. lariviere, lesley lariviere, michael lariviere, 
nancy lariviere, richard lariviere, (estate of) richard 
g. lariviere, robert lariviere, William lariviere, Cathy 
l. lawton, heidi Crudale legault, (estate of) Clarence 
lemnah, etta lemnah, fay lemnah, harold lemnah, 
marlys lemnah, robert lemnah, ronald lemnah, 
annette r. livingston, Joseph r. livingston, iV, (estate 
of) Joseph r. livingston, Jr., robin m. lynch, earl lyon, 
francisco lyon, June lyon, maria lyon, paul d. lyon, 
Sr., Valerie lyon, heather macroglou, kathleen devlin 
mahoney, kenty maitland, leysnal maitland, Samuel 
maitland, Sr., Shirla maitland, Virginia boccia marshall, 
John martin, pacita martin, renerio martin, ruby 
martin, Shirley martin, mary mason, Christina massa, 
edmund massa, Joao “John” massa, Jose “Joe” massa, 
manuel massa, Jr., ramiro massa, mary mcCall, (estate 
of) thomas mcCall, Valerie mcCall, gail mcdermott, Julia 
a. mcfarlin, george mcmahon, michael mcmahon, patty 
mcphee, darren menkins, gregory menkins, margaret 
menkins, richard h. menkins, Jay t. meurer, John 
meurer, John thomas meurer, mary lou meurer, michael 
meurer, penny meyer, angela angela milano, peter 
milano, Jr., earline miller, henry miller, patricia miller, 
helen montgomery, betty moore, harry moore, kimberly 
moore, mary moore, melissa lea moore, (estate of) 
michael moore, elizabeth phillips moy, debra myers, 
geneva myers, harry a. myers, billie ann nairn, 
Campbell J. nairn, iii, (estate of) Campbell J. nairn, Jr., 
William P. Nairn, Richard Norfleet, Deborah O’Connor, 
pearl olaniji, (estate of) bertha olson, karen l. olson, 
randal d. olson, roger S. olson, John W. nash, rose ann 
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nash, (estate of) frank e. nash, William h. nash, mark 
S. nash, frank e. nash, Jr., Jaklyn milliken, rosemarie 
Vliet, Cataldo anthony nashton, Claudio Comino, mark 
nashton, myles nashton, Jennifer page nelson, timothy 
price, (estate of) betty lou price, James m. puckett, 
ronald putnam, bruce h. richardson, bernice rivers, 
barbara ann russell, robert emmett russell, glenn 
edward russell, Charles edward russell, Jr., Jean louis 
brown, nancy macdonald, diane Carol higgins, (estate 
of) thomas russell, thomas rutter, John Santos, raoul 
Santos (father), mary Santos, donna duffy, mary 
Cropper, doreen Callanan, Jean Winner, kevin Santos, 
raoul Santos (brother), Joseph richard Schneider, morris 
Schneider, Jacqueline gibson, paul Segarra, Steven 
Shapuras, david W. Sharp, Charles Simmons, (estate of) 
thomas d. Stowe, david Stowe, barbara Stowe, priscilla 
Stowe, Samantha Stowe, donna baloga, edward J. 
Streker, (estate of) henry townsend, Jr., lillian 
townsend, henry townsend, marcia C. townsend-
tippett, Valerie tatum, Cynthia green, kawanna duncan, 
John turner, Judith turner, thomas andrew Walsh, 
Charles Walsh, ruth Walsh, pat Campbell, rachel Walsh, 
timothy Walsh, michael Walsh, (estate of) Sean Walsh, 
patricia fitzgerald Washington, gerald foister, (estate 
of) tandy W. Wells, danny holland Wells, edith holland 
Wells, (estate of) harold dean Wells, frances mangrum, 
Stella Wells george, Cleta Wells, timothy Shon Wells, 
michael Shane Wells, perry glenn Wells, bryan k. 
Westrick, John Westrick, patricia Westrick, Whitney r. 
Westrick, gerald Wilkes, Jr., gerald Wilkes, Sr., (estate 
of) peggy Wilkes, (estate of) dorothy Williams, bill 
Williamson, deborah Wise, michael zilka, Sue zilka, John 
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l. pearson, thomas S. perron, John arthur phillips, Jr., 
William roy pollard, Victor mark prevatt, James price, 
patrick kerry prindeville, diomedes J. Quirante, Warren 
richardson, louis J. rotondo, michael Caleb Sauls, 
Charles Jeffrey Schnorf, Scott lee Schultz, peter 
Scialabba, gary randall Scott, thomas alan Shipp, Jerryl 
Shropshire, larry h. Simpson, Jr., kirk hall Smith, 
frederick daniel eaves, thomas gerard Smith, Charles 
frye, Vincent Smith, truman dale garner, William Scott 
Sommerhof, larry gerlach, Stephen eugene Spencer, 
John hlywiak, horace renardo Stephens, Jr., orval hunt, 
Craig Stockton, Joseph Jacobs, Jeffrey Stokes, brian 
kirkpatrick, eric d. Sturghill, burnham matthews, 
devon Sundar, timothy mitchell, thomas paul thorstad, 
lovelle darrell moore, Stephen tingley, Jeffrey nashton, 
donald h. Vallone, Jr., Jolm oliver, eric glenn Washington, 
paul rivers, dwayne Wigglesworth, Stephen russell, 
rodney J. Williams, dana Spaulding, Scipio Williams, Jr., 
Craig Joseph Swinson, Johnny adam Williamson, michael 
toma, William ellis Winter, danny Wheeler, donald 
elberan Woollett, thomas d. Young, Craig Wyche, lilla 
Woollett abbey, Jeffrey d. Young, James abbott, marvin 
albright, (estate of) mary abbott, pablo arroyo, 
elizabeth adams, anthony banks, eileen prindeville 
ahlquist, rodney darrell burnette, anne allman, paul 
gordon, robert allman, andrea grant, (estate of) 
theodore allman, deborah green, dianne margaret 
allman, liberty Quirante gregg, margaret e. alvarez, 
Alex Griffin, Kimberly F. Angus, Catherine E. Grimsley, 
donnie bates, megan gummer, Johnny bates, lyda 
Woollett guz, laura bates, darlene hairston, margie 
bates, tara hanrahan, monty bates, mary Clyde hart, 
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thomas bates, Jr., brenda haskill, thomas C. bates, Sr., 
Jeffrey haskell, mary e. baumgartner, kathleen S. 
hedge, anthony baynard, Christopher todd helms, bany 
baynard, marvin r. helms, emerson baynard, doris 
hester, philip baynard, Clifton hildreth, henry James 
parker, Julia hildreth, Sharon parker, mary ann 
hildreth, helen m. pearson, michael Wayne hildreth, 
John l. pearson, Jr., frank Comes, Jr., Sonia pearson, 
glenn dolphin, brett perron, deborah Jean perron, 
michelle perron, ronald r. perron, muriel persky, 
deborah d. peterson, Sharon Conley petry, Sandra 
petrick, donna Vallone phelps, harold phillips, John 
arthur phillips, Sr., donna tingley plickys, margaret 
aileen pollard, Stacey Yvonne pollard, lee holland 
prevatt, Victor thornton prevatt, John price, Joseph 
price, (estate of) barbara d. prindeville, kathleen tara 
prindeville, michael prindeville, paul prindeville, Sean 
prindeville, belinda J. Quirante, edgar Quirante, (estate 
of) godofredo Quirante, milton Quirante, Sabrina 
Quirante, Susan ray, deborah graves, Sharon a. hilton, 
donald holberton, patricia lee holberton, thomas 
Holberton, Tangie Hollifield, Debra Horner, Elizabeth 
house, Joyce a. houston, tammy Camara howell, lisa 
h. hudson, lorenzo hudson, lucy hudson, ruth hudson, 
William J. hudson, nancy tingley hurlburt, Cynthia 
perron hurston, elizabeth iacovino, deborah innocenzi, 
kristin innocenzi, mark innocenzi, paul innocenzi, iV, 
laura m. reininger, a lan richardson, beatrice 
richardson, Clarence richardson, eric richardson, 
lynette richardson, Vanessa richardson, philiece 
richardson-mills, melrose ricks, belinda Quirante riva, 
barbara rockwell, linda rose rooney, tara Smith, 
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tammi ruark, Juliana rudkowski, marie mcmahon 
russell, alicia lynn Sanchez, andrew Sauls, henry Caleb 
Sauls, riley a. Sauls, margaret medler Schnorf, richard 
Schnorf (brother), richard Schnorf (father), robert 
Schnorf, beverly Schultz, dennis James Schultz, dennis 
ray Schultz, frank Scialabba, Jacqueline Scialabba, 
Samuel Scott Scialabba, Jon Christopher Scott, kevin 
James Scott, (estate of) larry l. Scott, mary ann Scott, 
Sheria Scott, Stephen allen Scott, Jacklyn Seguerra, 
bryan richard Shipp, James david Shipp, Janice Shipp, 
maurice Shipp, pauline Shipp, raymond dennis Shipp, 
russell Shipp, Susan J. Sinsioco, ana Smith-Ward, 
thomasine baynard, timothy baynard, Wayne baynard, 
Stephen baynard, anna beard, mary ann beck, alue 
belmer, annette belmer, Clarence belmer, Colby keith 
belmer, denise belmer, donna belmer, faye belmer, 
kenneth belmer, luddie belmer, Shawn biellow, mary 
frances black, donald blankenship, Jr., donald 
blankenship, Sr., (estate of) mary blankenship, alice 
blocker, douglas blocker, John r. blocker, robert 
blocker, James boccia, Joseph boccia, Sr., patricia boccia, 
raymond boccia, richard boccia, ronnie Veronica boccia, 
leticia boddie, angela bohannon, anthony bohannon, 
Carrie bohannon, david bohannon, edna bohannon, leon 
bohannon, Sr., ricki bohannon, billie Jean bolinger, 
Joseph boulos, lydia boulos, marie boulos, rebecca 
bowler, lavon boyett, (estate of) norman e. boyett, Jr., 
theresa U. roth boyett, William a. boyett, Susan Schnorf 
breeden, damian briscoe, Christine brown, rosanne 
brunette, mary lynn buckner, (estate of) Claude burley, 
(estate of) William douglas burley, myra burley, 
kathleen Calabro, rachel Caldera, avenell Callahan, 
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michael Callahan, patrica patsy ann Calloway, elisa rock 
Camara, theresa riggs Camara, Candace Campbell, 
Clare Campus, elaine Capobianco, florene martin 
Carter, phyllis a. Cash, theresa Catano, bruce Ceasar, 
franklin Ceasar, fredrick Ceasar, robbie nell Ceasar, 
Sybil Ceasar, Christine devlin Cecca, tammy Chapman, 
James Cherry, Sonia Cherry, adele h. Chios, Jana m. 
Christian, Sharon rose Christian, Susan Ciupaska, 
leshune Stokes Clark, rosemary Clark, mary ann 
Cobble, karen Shipp Collard, Jennifer Collier, melia 
Winter Collier, deborah m. Coltrane, roberta li Conley, 
Charles f. Cook, elizabeth a. Cook, bernadette Jaccom, 
John Jackowski, Jr., John Jackowski, Sr., Victoria Jacobus, 
elaine James, nathalie C. Jenkins, Stephen Jenkins, 
rebecca Jewett, linda martin Johnson, ray Johnson, 
rennitta Stokes Johnson, Sherry Johnson, Charles 
Johnston, edwin Johnston, mary ann Johnston, zandra 
lariviere Johnston, alicia Jones, Corene martin Jones, 
kia briscoe Jones, mark Jones, ollie Jones, Sandra d. 
Jones, (estate of) Synovure Jones, robin Copeland 
Jordan, Susan Scott Jordan, Joyce Julian, karl Julian, 
nada Jurist, adam keown, bobby keown, Jr., bobby 
keown, Sr., darren keown, William keown, mary Joe 
kirker, kelly kluck, michael kluck, (estate of) John d. 
knipple, John r. knipple, (estate of) pauline knipple, 
Shirley l. knox, doreen kreischer, freas h. kreischer, 
Jr., Cynthia d. lake, Wendy l. lange, James langon, 
iii, eugene lariviere, Joyce Woodle, beverly Woollett, 
paul Woollett, melvina Stokes Wright, patricia Wright, 
glenn Wyche, John Wyche, John f. Young, John W. Young, 
Judith Carol Young, Sandra rhodes Young, Joanne 
zimmerman, Stephen thomas zone, patricia thorstad 
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zosso, Jarnaal muata ali, margaret angeloni, Jesus 
arroyo, milagros arroyo, olympia Carletta, kimberly 
Carpenter, Joan Comes, patrick Comes, Christopher 
Comes, frank Comes, Sr., deborah Crawford, barbara 
davis, alice Warren franklin, patricia gerlach, travis 
gerlach, megan gerlach, arminda hernandez, margaret 
hlywiak, peter hlywiak, Jr., peter hlywiak, Sr., paul 
hlywiak, Joseph hlywiak, Cynthia lou hunt, rosa 
ibarro, andrew Scott Jacobs, daniel Joseph Jacobs, 
danita Jacobs, kathleen kirkpatrick, grace lewis, lisa 
magnotti, Wendy mitchell, (estate of) James otis moore, 
(estate of) Johnney S. moore, marvin S. moore, alie mae 
moore, Jonnie mae moore-Jones, (estate of) alex W. 
nashton, paul oliver, riley oliver, michael John oliver, 
ashley e. oliver, patrick S. oliver, kayley oliver, tanya 
russell, Wanda russell, Jason russell, Clydia Shaver, 
mary Stilpen, kelly Swank, (estate of) kenneth J. 
Swinson, (estate of) ingrid m. Swinson, daniel Swinson, 
William Swinson, dawn Swinson, teresa Swinson, 
bronzell Warren, Jessica Watson, audrey Webb, Jonathan 
Wheeler, benjamin Wheeler, (estate of) marlis molly 
Wheeler, kerry Wheeler, andrew Wheeler, brenda June 
Wheeler, Jill Wold, (estate of) nora Young, James Young, 
(estate of) robert Young, Scott Spaulding, Cecilia 
Stanley, miralda, (Judith maitla alarcon), (estate of) 
Samuel hudson, (estate of) Susan thorstad hudson, 
(estate of) edward iacovino, Sr.
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Appendix b — opinion And order of the 
united stAtes district court for the 
southern district of new yorK, filed 

februAry 20, 2015

United StateS diStriCt CoUrt  
SoUthern diStriCt of neW York

13-cv-9195 (kbf)

deborah d. peterSon, et al., 

Plaintiffs, 

-v- 

iSlamiC repUbliC of iran; bank markazi 
a/k/a Central bank of iran; banCa Ubae 

Spa; ClearStream banking, S.a.; and Jp 
morgan ChaSe bank, n.a., 

Defendants.

february 19, 2015, decided 
february 20, 2015, filed

opinion & order

katherine b. forreSt, district Judge:

on december 30, 2013, plaintiffs—judgment-
creditors of the islamic republic of iran (“iran”) and the 
iranian ministry of information and Security (“moiS”)—
commenced the instant action against iran, bank 
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markazi a/k/a Central bank of iran (“bank markazi” or 
“markazi”), banca Ubae S.p.a. (“Ubae”), Clearstream 
banking, S.a. (“Clearstream”), and Jp morgan Chase 
bank, n.a. (“Jpm”). (eCf no. 1.)1 deborah peterson, the 
first listed plaintiff, is just one of the numerous plaintiffs 
who were victims, or are family members of victims, of 
the 1983 bombing of the U.S. marine barracks in beirut, 
lebanon.2 each plaintiff group has obtained a judgment 
against iran and moiS as sponsors of the beirut bombing, 
in amounts ranging from more than $800 million to over 
$2 billion. each of the judgments has been duly registered 
in this district. (See am. Compl. ¶¶ 39-43.)

plaintiffs assert the following claims in the amended 
Complaint:

•  Count one: against bank markazi for a declaratory 
judgment;

•  Counts two and three: against all defendants 
except for Jpm for rescission of fraudulent 
conveyances;

•  Counts four, five, and Six: against all defendants 
for turnover; 

1. Plaintiffs filed an amended complaint, dated April 25, 2014, 
on July 24, 2014. (eCf no. 104 (“am. Compl.”).)

2. the full list of plaintiffs is set forth at exhibit a to the 
amended Complaint.
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•  Count Seven: against Clearstream and bank 
markazi for rescission of fraudulent conveyance; 
and

•  Count eight: against all defendants for equitable 
relief.

plaintiffs allege that Clearstream is in possession of 
assets valued at over $1.6 billion, representing proceeds 
of bonds beneficially owned by Bank Markazi. (See am. 
Compl. ¶ 3; declaration of liviu Vogel dated July 11, 2014 
(“Vogel decl.”) ¶ 3.) according to plaintiffs, Jpm in new 
York received the bond proceeds into one of its accounts, 
and these proceeds legally remain on deposit with Jpm 
and are therefore subject to turnover. defendant Jpm 
alleges that it never knew that any proceeds with which 
it credited Clearstream were connected to bank markazi, 
and that in any event the money is long gone and Jpm has 
no role in this dispute. Clearstream argues that plaintiffs 
previously settled with Clearstream whatever claims they 
may have had as to these funds and the account against 
which they were credited, and that in all events, it does not 
maintain any of the funds with which Jpm once credited it 
in new York—all funds have been transferred and all client 
transactions relating to the proceeds are on Clearstream’s 
books in luxembourg. bank markazi asserts that its 
account is with Ubae outside of the United States and 
that this Court therefore lacks jurisdiction over bank 
markazi under the foreign Sovereign immunities act 
(“fSia”). finally, Ubae argues that it also previously 
entered into a settlement releasing the instant claims, 
and that while it holds an account for bank markazi’s 
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benefit with Clearstream, such account is maintained in 
luxembourg, and this Court lacks any basis for personal 
jurisdiction over Ubae in this district.

before the Court are motions by each defendant for 
dismissal. While the parties raise numerous arguments, 
there is really little complexity to this matter: plaintiffs 
released the instant claims against Clearstream and 
Ubae, there is nothing left in the Clearstream account 
at Jpm for Jpm to “turn over,” and this Court lacks 
subject-matter jurisdiction over bank markazi as to 
assets located abroad. accordingly, as set forth below, 
defendants’ motions are granted.

i.  fActuAl bAcKGround

plaintiffs have substantial outstanding judgments 
against iran and moiS. they have been pursuing 
collection on those judgments in this and other courts in 
various jurisdictions since those judgments were obtained. 
this action arises from these ongoing collection efforts.

in June 2008, the U.S. department of the treasury’s 
Office of Foreign Assets Control (“OFAC”) responded to 
a subpoena served in connection with plaintiffs’ efforts to 
collect on their judgments against iran. (am. Compl. ¶ 46.) 
ofaC’s response indicated that “an iranian government 
client” maintained an interest in bonds with a face amount 
of $2,003,000,000. (Id.) referred to as the “original 
assets” in this litigation, the subject bonds were held on 
Clearstream’s books and records and maintained in a 



Appendix B

82a

sub-custodial account with Citibank.3 (See id.) Subsequent 
information provided by ofaC in april 2010 indicated 
that the subject bonds were “apparently owned by the 
Central bank of iran.” (Id. ¶ 47.) plaintiffs sought and 
obtained turnover of the original assets (amounting to 
approximately $1.75 billion) in a judgment entered by this 
Court on July 9, 2013, and affirmed by the Second Circuit 
on July 9, 2014.

The instant lawsuit relates specifically to additional 
assets plaintiffs allege are also present in new York, 
referred to here as the “remaining assets.” plaintiffs 
assert that the remaining assets amount to over 
$1.6 billion in proceeds attributable to bonds (the 
“remaining bonds”) which bank markazi maintained 
with Clearstream and which Clearstream had in turn sub-
custodized with Jpm in new York. (See am. Compl. ¶ 3.) 
the parties do not contest that the remaining assets exist 

3. the peterson Judgment Creditors immediately sought and 
obtained issuance of an execution upon these bonds (the “first 
execution”); a Second execution was served on Clearstream on 
october 27, 2008. (See am. Compl. ¶¶ 48, 50.) plaintiffs served 
Clearstream with a restraining notice in June 2008; that restraining 
notice was extended in July 2009 and remains in effect. (See id. ¶¶ 51, 
52.) the effect of the first and Second executions and restraining 
notices was to restrain the original assets. (See id. ¶ 53.) plaintiffs 
obtained a turnover order as to the Original Assets in 2013, affirmed 
by the Second Circuit on July 9, 2014. See Peterson v. Islamic 
Republic of Iran, no. 10 CiV. 4518 kbf, 2013 U.S. dist. leXiS 
40470, 2013 Wl 1155576 (S.d.n.Y. mar. 13, 2013) (“Peterson I”), 
recons. denied, 2013 U.S. dist. leXiS 73852, 2013 Wl 2246790 
(S.d.n.Y. may 20, 2013); Peterson v. Islamic Republic of Iran, 758 
f.3d 185 (2d Cir. 2014).
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in approximately the amount alleged, that bank markazi 
is the Central Bank of Iran, that it was also the beneficial 
owner of the Remaining Bonds and is now the beneficial 
owner of the remaining assets. finally, the parties do 
not dispute that Ubae has an account with Clearstream 
in luxembourg which it maintains for bank markazi.4 
the parties vigorously dispute whether the remaining 
assets are in a Clearstream account maintained by Jpm 
in new York; whether the remaining assets are anything 
more than book entries maintained by Clearstream in 
Luxembourg; and finally, whether if, once JPM credited 
Clearstream with the remaining assets (which occurred 
at various times) Clearstream did in fact manage to 
transfer them from new York to luxembourg via book 
entry, it should now be required to reverse those entries. 
the mechanics of the actions relating to the remaining 
assets are as follows:

prior to february 2012, approximately $1.4 billion 
in proceeds relating to the remaining bonds was 
paid to Jpm and Jpm in turn credited that amount to 
Clearstream. approximately $104 million was later also 
transferred in the same manner. (See Vogel decl. ¶ 12.) 
the banking transactions occurred in various steps. as 
an initial matter, the remaining bonds were issued by 
sovereigns such as the european investment bank. (am. 

4. plaintiffs allege that Clearstream, bank markazi, and Ubae 
agreed to transfer the remaining assets from bank markazi to 
Ubae prior to changes in U.S. law which restricted the movement 
and transfer of iranian assets. according to plaintiffs, Clearstream 
opened an account for Ubae in luxembourg for this purpose. (See 
am. Compl. ¶¶ 10-11.)
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Compl. ¶ 137.) Owners of beneficial interests in the types of 
bonds that constituted the remaining assets generally do 
not receive physical certificates evidencing their interest. 
(Id. ¶ 139.) Rather, the owner’s interest is reflected in 
book-entry form. (Id.)

the prospectuses for the remaining bonds required 
Clearstream, as custodian for its customers who held the 
beneficial interests in those bonds, to accept payment of 
interest and redemption proceeds into an account at a bank 
located in new York. (Vogel decl. ¶ 3(a).) the prospectus 
for one of the remaining bonds states:

Beneficial interests in the Global Notes will be 
shown on, and transfers thereof will be effected 
only through, records maintained in book-entry 
form by . . . Clearstream, luxembourg . . . .

payments shall be made in U.S. dollars by 
cheque drawn on a bank in new York City and 
mailed to the holder . . . .

each of the persons in the records of 
. . . Clearstream, luxembourg . . . as the holder 
of a note represented by a global note must 
look solely to . . . Clearstream, luxembourg 
. . . for his share of each payment made by h.m. 
treasury to the holder of such global note and 
in relation to all other rights arising under the 
global note . . . .

(Id. ¶ 38.)
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Clearstream maintains an account at Jpm into which 
it receives funds on behalf of numerous clients; over the 
course of a four-year period spanning from 2008 into 2012, 
proceeds relating to the remaining bonds went into this 
account. (See declaration of gauthier Jonckheere dated 
august 5, 2014 (“Jonckheere decl.”) ¶ 4.)

on January 17, 2008, markazi opened an account 
with Ubae to act as its custodial bank in connection 
with its securities positions at Clearstream. (See Vogel 
decl. ¶ 19.) the next day, Ubae sent an “Urgent” 
electronic message to Clearstream instructing it to 
open a new account in Ubae’s name.5 (Id.) Clearstream 
opened account no. 13061 for Ubae that same day. (Id.) 
thereafter, markazi instructed Clearstream to transfer 
$4.6 billion in securities from its account at Clearstream 
to Ubae’s 13061 account.6 (Id.) among the assets 
transferred in this manner were those which are the 
subject of the instant lawsuit. (Id.)

on June 16, 2008, plaintiffs served a restraining 
notice on Clearstream, which should have had the effect of 

5. prior to this instruction, Ubae had maintained a single 
account with Clearstream which it had opened in 1973. (Vogel decl. 
¶ 19.)

6. plaintiffs assert that such transfer was made free of any 
payment by Ubae. (See am. Compl. ¶ 11; Vogel decl. ¶ 19.) as 
Ubae does not contest that the securities in the Ubae account are 
held for Markazi’s benefit (see Ubae’s objections and responses to 
plaintiffs’ interrogatories ¶ 8, Vogel decl. ex. 25), the existence of 
payment or other form of consideration is irrelevant to the instant 
motions.
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preventing Clearstream from transferring any property 
in which bank markazi had an interest out of the United 
States. (See am. Compl. ¶¶ 51, 53.)

on June 5, 2009, Clearstream informed Ubae that, 
due to laws passed in the United States, it could no longer 
process transactions for bonds held on behalf of iran using 
the services of a U.S. person—that is, Jpm. (Vogel decl. 
¶ 29.) Clearstream stated that, as a result, it had opened 
up a “sundry blocked account 13675” and that this account 
would hold cash payments received by Clearstream in 
connection with the markazi securities it held. (See id.)

thereafter, Clearstream credited the 13675 account 
with proceeds relating to the remaining bonds—
totaling $1,683,184,679.47 as of may 2013. (See id. ¶ 32.) 
it is evident from records produced by Clearstream that 
these proceeds are denominated in U.S. dollars. (See 
id.) no party disputes that in the absence of the block 
that Clearstream had imposed, Clearstream would have 
credited Ubae’s 13061 account with the same proceeds. 
but nor can any party dispute that this is counterfactual; 
proceeds from the remaining bonds were never credited 
to the 13061 account and were instead credited and 
blocked in the 13675 account. no party disputes that 
neither Ubae nor markazi has received any of these 
funds and that Clearstream’s obligation with respect to the 
underlying financial assets associated with the Remaining 
bonds remains outstanding. (See id. ¶ 42.)

Ubae is organized under the laws of italy and 
operates principally as a trade bank. (declaration of 
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mario Sabato dated July 18, 2014 (“Sabato decl.”) ¶ 2.) 
As of December 2013, when this lawsuit was first filed,7 
Ubae did not transact business, have customers, 
advertise, solicit business, or market services in new 
York or anywhere else in the United States. (Id. ¶ 3.) 
As of that date, it did not have any employees, officers, 
or directors in the United States. (Id.) Ubae was not 
listed on any U.S. stock exchange. (Id.) Until 2009, Ubae 
had maintained an account with hSbC in new York and 
used that account to facilitate international transactions 
or money transfers for itself and its customers. (Id. ¶ 5.) 
this hSbC account was one of the bases for this Court’s 
determination in Peterson I that Ubae was amenable 
to jurisdiction. See Peterson, 2013 U.S. dist. leXiS 
40470, 2013 Wl 1155576, at *16-18; Peterson, 2013 U.S. 
dist. leXiS 73852, 2013 Wl 2246790, at *6. the hSbC 
account was closed on September 25, 2009. (Sabato decl. 
¶ 6.) none of the transactions at issue in the amended 
Complaint occurred via the hSbC account. (Id. ¶ 5.) all 
of Ubae’s acts in relation to the remaining bonds and 
remaining assets have occurred with Clearstream in 
luxembourg. (Id.)

7. personal jurisdiction is determined as of the date the original 
complaint was served. See Indymac Mortgage Holdings, Inc. v. 
Reyad, 167 f. Supp. 2d 222, 232 (d. Conn. 2001) (“it is well established 
that jurisdiction is to be determined by examining the conduct of 
the defendants as of the time of service of the complaint.” (quoting 
Greene v. Sha-Na-Na, 637 f. Supp. 591, 595 (d. Conn. 1986)) (internal 
quotation marks omitted)); see also Ginsberg v. Gov’t Properties 
Trust, Inc., no. 07 CiV. 365 CSheCf, 2007 U.S. dist. leXiS 75771, 
2007 Wl 2981683, at *6 (S.d.n.Y. oct. 11, 2007).
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on January 23, 2012, Ubae opened a correspondent 
account with Jpm in new York. (Id. ¶ 6.) none of the 
transactions at issue in the instant lawsuit went through 
that account. (Id.)

ii.  discussion

Clearstream and Ubae seek dismissal on the basis 
that plaintiffs’ claims were released as part of separate 
settlements in connection the Peterson I litigation. they 
are correct. While the settlement agreements entered into 
between plaintiffs and these two parties differ in certain 
respects, the ultimate result is the same: plaintiffs’ claims 
here are foreclosed. as to Ubae, plaintiffs released 
it from any action save a turnover action. Since the 
remaining assets are no longer in this district, turnover 
is not an available remedy. as to Clearstream, plaintiffs 
entered into a covenant not to sue with regard to any 
assets in the 13675 account; they may only sue for turnover 
and a ministerial action in connection therewith—which 
is far from the claims pursued here.

A.  clearstream

on october 23, 2013,8 Clearstream and the plaintiffs 
settled all claims, with a limited exception discussed 
below. the Clearstream Settlement agreement contains 
the following WhereaS clauses:

8. the Clearstream Settlement agreement was signed earlier, 
but it became effective on October 23, 2013, after being ratified by 
a specified number of plaintiffs. (Memorandum of Law in Support 
of Clearstream’s motion to dismiss the amended Complaint at 2 
n.1, eCf no. 98.)
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WhereaS, on June 16, 2008, Citibank 
moved for an order to show cause why the 
restraints should not be vacated, and on June 
27, 2008, the Court vacated the restraints with 
respect to certain assets nominally valued at 
approximately $250,000,000 that were no longer 
in the possession of Citibank (the “transferred 
assets”), but left the restraints in place with 
respect to assets valued at approximately 
$1,750,000,000 (the “restrained assets”); and

...

WhereaS, on June 8, 2010, the peterson 
Plaintiffs filed a complaint . . . seeking, inter 
alia, turnover of the restrained assets . . .

...

WhereaS, certain plaintiffs have asserted 
claims in Peterson for avoidance or damages 
against Clearstream with regard to the 
transferred assets, including, but not limited 
to, claims for fraudulent conveyance, tortious 
interference with the collection of a money 
judgment, and prima facie tort (the “peterson 
direct Claims”); and

...

WhereaS, on february 28, 2013, the Court 
issued an opinion and order that, inter alia, 
granted the turnover motion . . .
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(See Settlement agreement (“Clearstream agr.”) at 1-2, 
Vogel decl. ex. 6.)

the Clearstream Settlement agreement also recited 
the then-pending appeal to the Second Circuit of the 
Court’s february 28 opinion & order (as well the Court’s 
denial of a motion for reconsideration). (Id. at 2-3.) the 
final WHEREAS clause states:

WhereaS, plaintiffs and Clearstream wish 
to resolve all of the disputes and claims between 
them for good and valuable consideration . . .

(Id. at 3.)

paragraph 1 of the agreement contains provisions 
relating to the termination of the litigation to which the 
agreement referred in the WhereaS clauses. (See id. 
¶ 1.) Paragraph 2 of the Agreement is entitled “Ratification 
by plaintiffs and Covenant not to Sue.” (See id. ¶ 2.) 
this section consists of a series of provisions reciting that 
each plaintiff is to execute a “Ratification Agreement.” 
By executing a Ratification Agreement, each plaintiff 
“ratifies and agrees to be legally bound by the terms” of 
the Clearstream Settlement agreement. (Id. ¶ 2(i).) (the 
Ubae Settlement agreement contains no equivalent 
procedure.9) in addition, each plaintiff agrees not to 

9. the Ubae Settlement agreement states that it “is entered 
into by and among the judgment creditors in the actions listed 
on Annex A (the ‘Plaintiffs’), by their attorneys.” (Confidential 
Settlement agreement (“Ubae agr.”) at 1, declaration of John J. 
zefutie, Jr. dated July 22, 2014 (“zefutie decl.”) ex. 2.)
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sue Clearstream in law or in equity for any claims other 
than certain defined “Direct Claims.” (See id. ¶ 2(ii).) 
the covenant not to sue concerns enumerated “Covered 
Subjects.” the Covered Subjects include claims in the 
Peterson I litigation, and:

(b) any account maintained at Clearstream 
. . . by or in the name of or under the control of 
any iranian entity . . . or any account maintained 
at Clearstream or at any Clearstream Affiliate 
by or in the name of or under the control of 
Ubae, including but not limited to, accounts 
numbered . . . 13061 . . . 13675 . . . (each an 
“account”) or any asset or interest held in an 
account in the name of an iranian entity (an 
“iranian asset”); [as well as]

(c) any transfer or other action taken by or at the 
direction of any Clearstream party, Citibank, 
or any iranian entity, including any transfer 
or other action in any account, including a 
securities account or cash account or omnibus 
account or correspondent account maintained 
in Clearstream’s name or under its control, 
that in any way relates to any account or any 
iranian asset.

(Id. ¶ 2(ii)(b), (c).) paragraph 2 further provides that each 
plaintiff, independently or through counsel, performed “an 
independent inquiry as to the facts and law upon which the 
actions are based” and “nevertheless wishes to resolve 
any dispute or claim with the Clearstream parties,” and 
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such resolution will be unaffected by later discovery of 
any new facts. (Id. ¶ 2(iii).) the key issue here is whether 
this broad covenant encompasses the claims in the instant 
action. this is resolved by reference to the carve-out 
provision contained in paragraph 4 of the agreement. 
that paragraph provides:

Garnishee Actions. notwithstanding the 
provisions of paragraph 2 of this agreement, 
the Covenant shall not bar any action or 
proceeding regarding (a) the rights and 
obligations arising under this agreement, or (b) 
efforts to recover any asset or property of any 
kind, including proceeds thereof, that is held 
by or in the name, or under the control, or for 
the benefit of, Bank Markazi or Iran . . . in an 
action against a Clearstream party solely in its 
capacity as a garnishee (a “garnishee action.”) 
Such a garnishee action may include, without 
limitation, an action in which a Clearstream 
party is named solely for the purpose of 
seeking an order directing that a Clearstream 
party perform an act that will have the effect 
of reversing a transfer between other parties 
that is found to have been a fraudulent transfer 
under any legal or equitable theory, provided 
however that such a garnishee action shall 
not seek an award of damages against a 
Clearstream party.

(Id. ¶ 4 (emphasis in original).)
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plaintiffs argue that the Clearstream Settlement 
agreement specifically carves the claims against 
Clearstream in the instant action out of the settlement. 
paragraph 4 carves out one type of claim—a “garnishee 
Action.” As defined in that Agreement, such an action 
could include a request for an order that Clearstream 
take an action to reverse a transfer between other parties 
that is found to have been a fraudulent conveyance. this 
provision does not allow plaintiffs to bring a fraudulent 
conveyance or equitable action.10 indeed, the wording 
with respect to the fraudulent conveyance action is in the 
past tense—indicating that a garnishee action, with the 
requested order, would follow a prior determination of 
fraudulent conveyance. accordingly, the claims plaintiffs 
assert against Clearstream in Counts two, three, Seven, 
and eight must be dismissed for this reason alone.11

the turnover claims against Clearstream—asserted 
in Counts four, five, and Six—also fail. as a matter of 
law, a turnover action must be brought against a party who 
is “in possession or custody” of money or other personal 
property in which a creditor has an interest. See n.Y. 
C.p.l.r. § 5225; Commonwealth of N. Mariana Islands 
v. Canadian Imperial Bank of Commerce, 21 n.Y.3d 
55, 990 n.e.2d 114, 116-17, 967 n.Y.S.2d 876 (n.Y. 2013). 

10. Count eight asserts a claim for equitable relief.

11. notably, the language regarding plaintiffs’ ability to seek 
an order directing Clearstream to reverse a transfer refers to a 
fraudulent conveyance found between “other parties.” in the instant 
lawsuit, plaintiffs seek to assert fraudulent conveyance claims 
against Clearstream itself.
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it is a classic in rem action. See RCA Corp. v. Tucker, 
696 f. Supp. 845, 851 n.4 (e.d.n.Y. 1988) (“[t]urnover 
proceedings . . . are in fact actions in rem.”). the Court 
may not direct an entity to “turn over” assets that are not 
in its actual possession or custody, even if the assets may 
be said to be within its “control.” See Commonwealth of N. 
Mariana Islands, 990 n.e.2d at 116-17. an action which 
seeks an order granting relief with regard to potential 
assets, including to reverse transfers which would result 
in the presence of assets, is not a turnover action.

in the instant case, the records before the Court are 
clear: Jpm received proceeds relating to the remaining 
bonds, which it credited to a Clearstream account 
at Jpm. Whether it should have or should not have, 
Clearstream in turn credited amounts attributable to the 
remaining bonds to the Ubae/bank markazi account in 
luxembourg. the Jpm records are clear that whatever 
happened to the proceeds, they are gone. there are 
numerous days in which the Clearstream account at Jpm 
showed a zero or a negative balance. (See Jonckheere decl. 
¶ 5.) as a matter of law, there is no asset in this jurisdiction 
to “turn over.” Could this Court require Clearstream 
to reverse its own transfer? not under the Settlement 
agreement; such an action is not the type of action as to 
“others” anticipated by paragraph 4 of the Clearstream 
Settlement agreement.

plaintiffs have a slightly more nuanced argument with 
regard to proceeds which Jpm received on Clearstream’s 
behalf subsequent to issuance of executive order (“e.o.”) 
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13599 on february 5, 2012.12 Section 1 of that e.o. states, 
in relevant part:

(a) all property and interests in property 
of the government of iran, including the 
Central bank of iran, that are in the United 
States, that hereafter come within the United 
States, or that are or hereafter come within 
the possession or control of any United States 
person, includingany foreign branch, are 
blocked and may not be transferred, paid, 
exported, withdrawn, or otherwise dealt in.

(b) all property and interests in property of 
any Iranian financial institution, including the 
Central bank of iran, that are in the United 
States, that hereafter come within the United 
States, or that are or hereafter come within 
the possession or control of any United States 
person, including any foreign branch, are 
blocked and may not be transferred, paid, 
exported, withdrawn, or otherwise dealt in.

exec. order. no. 13599, 77 fed. reg. 6659, 6659 (2012).

there is no dispute that $104 million of the remaining 
proceeds was credited by Jpm to Clearstream subsequent 
to the issuance of this executive order. it may be, 
therefore, that when Clearstream received that $104 
million, which related to interests of iran (via its central 

12. the e.o went into effect on february 6, 2012.
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bank, bank markazi), it should not have credited account 
13675 outside of the United States, and that in so doing 
it violated this executive order. however, plaintiffs have 
no private right of action for a violation of this executive 
order. Section 12 of the e.o. explicitly states that it does 
not “create any right or benefit, substantive or procedural, 
enforceable at law or in equity” against any person. exec. 
order. no. 13599, 77 fed. reg. at 6661. the Second Circuit 
has also held that “executive orders cannot be enforced 
privately unless they were intended by the executive to 
create a private right of action.” Zhang v. Slattery, 55 
f.3d 732, 748 (2d Cir. 1995) (citations omitted). in any 
event, an action to enforce e.o. 13599 is not a type of 
action anticipated by paragraph 4 of the Clearstream 
Settlement agreement. the agreement is unambiguous 
that plaintiffs released all claims to accounts 13061 and 
13675 except for a garnishee action. a claim as to a 
violation of the e.o. is not that.

plaintiffs also assert that because of the existence 
of e.o. 13599, the book entries Clearstream made on its 
Luxembourg books for the benefit of UBAE and Bank 
markazi are void; and—the argument goes—since they 
are “void,” that $104 million is, as a matter of law, deemed 
to be within Clearstream’s Jpm account in new York. 
plaintiffs refer to 31 C.f.r. § 560.212(a), which provides 
that transfers of blocked property shall be deemed 
null and void.13 however, if a transferor meets certain 

13. 31 C.f.r. § 560.212(a) states:

any transfer after the effective date that is in violation 
of any provision of this part or of any regulation, 
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requirements set forth in subpart (d) of that section, they 
are not null and void. See id. § 560.212(d).14

Whether plaintiffs may sue for a declaration that such 
transfers are void, or sue based on the assumption that 
such transfers are void, is irrelevant to the outcome of this 
motion because the covenant not to sue encompasses such 
claims. in effect, plaintiffs want to assert an action against 
Clearstream in two steps: (1) seek a declaration that any 
transfer made to Ubae’s account in luxembourg is void, 
and (2) once the transfer is deemed void, the assets would 
revert to the United States and be subject to turnover. the 
first of these two steps is necessary—and it is foreclosed by 
the covenant not to sue. The first step directly implicates 
the transfer into account 13675—the very account as to 
which plaintiffs agreed not to sue. (See Clearstream agr. 
¶ 2(ii)(b).) the direct Claims which are released are those 
concerning account 13675. moreover, paragraph 2(ii)(c) of 

order, directive, ruling, instruction, or license issued 
pursuant to this part, and that involves any property 
or interest in property blocked pursuant to § 560.211, 
is null and void and shall not be the basis for the 
assertion or recognition of any interest in or right, 
remedy, power, or privilege with respect to such 
property or property interests.

14. in accordance with § 560.212(d), Jpm sent a letter to ofaC 
“reporting its limited knowledge of the circumstances underlying 
the transfer of the blocked proceeds out of Clearstream’s operating 
account on october 15, 2012, and explaining why [Jpm] could not 
have known that that transfer may have been subject to iranian 
sanctions regulations.” (Jonckheere decl. ¶ 14.) as of december 12, 
2014, ofaC has not responded to Jpm’s letter.
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the Clearstream Settlement agreement explicitly grants a 
release concerning “any transfer or other action taken by 
or at the direction of any Clearstream party . . . including 
any transfer or other action in any account . . . maintained 
in Clearstream’s name or under its control, that in any way 
relates to any account or any iranian asset.” (Id. ¶ 2(ii)(c).)

to the extent plaintiffs seek to simply assert, without 
any legal declaration, that a Clearstream transfer violated 
§ 560.212 and the Court may assume that is correct, that is 
wishful thinking. to establish how the transfer occurred, 
to what it related and where it occurred as a matter of 
law, are all aspects of what would need to be reviewed 
in connection with such a legal/judicial determination. 
plaintiffs released their right to seek such a declaration. 
only after a legal determination has been made that 
Clearstream in fact violated e.o. 13599 could such a 
garnishee action be ripe. as it stands, the number of steps 
to arrive at the point at which Clearstream would have to 
unwind—or be deemed to unwind—any transfer are many 
and are outside of the scope of the carve-out provision.

in addition, insofar as plaintiffs’ claim would then 
be one for damages against Clearstream—for violating 
the e.o. and removing the $104 million from this 
jurisdiction—plaintiffs specifically settled that claim 
as well. in this regard, paragraph 4 of the Clearstream 
Settlement agreement states, “provided however that 
such a garnishee action shall not seek an award of 
damages against a Clearstream party.” (Clearstream 
agr. ¶ 4.)
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Following full briefing and oral argument on this 
motion, plaintiffs raised a new argument with regard 
to the Clearstream Settlement agreement: that certain 
plaintiffs herein have not signed the required Ratification 
agreements. this argument is clearly an afterthought 
and is without merit. Counsel for all plaintiffs signed the 
Clearstream Settlement agreement. as of the date of this 
opinion & order, plaintiffs have informed Clearstream 
that they have received Ratification Agreements from 
93% of all plaintiffs. (See letter from liviu Vogel dated 
october 2, 2014, eCf no. 150.) Counsel for plaintiffs and 
Clearstream have both represented to the Court that 
while all plaintiffs have not yet executed the Ratification 
agreements, none of them has declined to do so. (See 
letter from karen e. Wagner dated September 29, 2014, 
eCf no. 140; Stipulation and order at 3 (“[C]ounsel for 
plaintiffs has represented and warranted to Clearstream 
that no plaintiff . . . has indicated that he or she does not 
intend to execute a Ratification Agreement.”), ECF No. 
552 in 10-cv-4518.) Several months have passed since the 
last letter on this subject, and the Court has not received 
any different information. receipt of fully executed 
ratification agreements appears to be a matter of 
logistics. it is clear is that the parties to the Clearstream 
Settlement agreement are proceeding on the assumption 
that the agreement is binding—though the instant dispute 
indicates a difference of view as to scope. plaintiffs have 
not so much as suggested that a single plaintiff has refused 
to sign the Ratification Agreement, and it is undisputed 
that the percentage of Ratification Agreements which 
needed to have been received in order for the settlement 
to become effective has been received.
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b.  ubAe

plaintiffs settled with Ubae on november 28, 2013. 
the Ubae Settlement agreement does not contain a 
provision for separate ratification; it was entered into 
by counsel on behalf of their respective clients. the 
agreement was effective upon execution.

the Ubae Settlement agreement also contains a 
series of WHEREAS clauses. Importantly, it specifically 
acknowledges that “the parties agree that certain assets 
remain in an account at Clearstream in a Ubae customer 
account, that are beneficially owned by Bank Markazi 
(the ‘remaining assets’).” (Ubae agr. at 2.) in this 
agreement, plaintiffs agreed to release:

Ubae and all of its past, present, and future 
affiliates, owners, directors, members, officers, 
employees, law firms, attorneys, predecessors, 
successors, beneficiaries, assigns, agents, and 
representatives from any and all liability, 
claims, causes of action, suits, judgments, costs, 
expenses, attorneys’ fees, or other incidental or 
consequential damages of any kind, whether 
known or unknown, arising out of or related to 
the plaintiffs’ direct Claims against Ubae, 
except for the obligations stated in this 
Settlement agreement.

(Id. ¶ 1.) there is no dispute that bank markazi 
constitutes a “beneficiary” of Ubae. plaintiffs have 
made that assertion repeatedly. (See, e.g., am. Compl. 
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¶ 12 (“Ubae’s sole value was its willingness to serve as a 
front for markazi.”); id. ¶ 33 (“Ubae opened [the Ubae/
Markazi Account] exclusively for Markazi’s benefit and at 
the direction of markazi and iran.”).) thus, the release 
encompasses bank markazi to the same extent that it does 
Ubae. moreover, in the Ubae Settlement agreement, 
plaintiffs further agreed that “any future claim against 
Ubae for the remaining assets shall be limited to 
turnover only, and plaintiffs waive all other claims against 
Ubae for any damages regarding the remaining assets 
whether arising in contract, tort, equity, or otherwise.” 
(Ubae agr. ¶ 5.)

the instant lawsuit contains numerous claims not 
purporting to be turnover: Count one seeks a declaratory 
judgment; Counts two, three, and Seven seek rescission 
of fraudulent conveyances;15 Count eight seeks equitable 
relief. these counts are explicitly barred by the Ubae 

15. plaintiffs have entitled these counts as claims for 
“rescission” for fraudulent conveyance, presumably to try and fit 
within paragraph 4 of the Clearstream Settlement agreement 
(which allows for a claim that Clearstream take an action to reverse 
a transfer). rescission is a remedy, not an independent cause of 
action. See Zola v. Gordon, 685 f. Supp. 354, 374 (S.d.n.Y. 1988). 
read liberally, these counts instead assert claims for fraudulent 
conveyance. Such an action is not a “Garnishee Action” as defined 
in paragraph 4. as explained above, the “action” that plaintiffs may 
seek to require Clearstream to take under paragraph 4 must follow 
a separate judicial determination of fraudulent conveyance. (See 
Clearstream agr. ¶ 4 (permitting an action to direct a Clearstream 
party to “perform an act that will have the effect of reversing a 
transfer between other parties that is found to have been a fraudulent 
transfer”).)
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Settlement agreement. only Counts four through Six 
are denominated as turnover claims.

as a matter of law, a turnover action is one in which 
an asset is both within the jurisdiction of the Court16 
and in the possession or custody of the party against 
whom turnover is sought. there is no assertion that 
Ubae maintains any bank account within this Court’s 
jurisdiction into which any of the remaining assets were 
deposited or against which they were credited. the facts 
in this regard are quite clear: whatever account Ubae 
maintains for bank markazi is in luxembourg. thus, any 
remaining assets which it may possess or as to which it 
has rights or an interest, are in luxembourg. plaintiffs’ 
assertions to the contrary are without merit and without 
basis in fact. thus, on this basis alone, Ubae is dismissed 
from this lawsuit.

16. the fact that “turnover actions” are carved out of the 
Ubae Settlement agreement cannot eliminate the requirement 
that sufficient facts support this Court’s subject-matter jurisdiction. 
as discussed in Section ii.C infra with regard to the fSia, the fact 
that the remaining assets are credited to an account located in 
luxembourg places those assets outside of the reach of the fSia. 
See 28 U.S.C. § 1609; EM Ltd. v. Republic of Argentina, 695 f.3d 
201, 208 (2d Cir. 2012), aff’d sub nom., Republic of Argentina v. NML 
Capital, Ltd., 134 S. Ct. 2250, 189 l. ed. 2d 234 (2014); Aurelius 
Capital Partners, LP v. Republic of Argentina, 584 f.3d 120, 130 (2d 
Cir. 2009). the same fact—a lack of assets in this jurisdiction—is a 
basis for dismissal of the turnover claims against Ubae.
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c.  bank markazi

plaintiffs seek a variety of relief against bank 
markazi. as discussed above, the release that plaintiffs 
provided to Ubae covers bank markazi (as Ubae’s 
beneficiary). Thus, plaintiffs’ claims must be dismissed 
as to bank markazi for this reason alone.

but perhaps more importantly, this Court lacks 
subject-matter jurisdiction over bank markazi. it is 
undisputed that bank markazi is the Central bank of 
iran. thus, the Court’s subject-matter jurisdiction must 
be found within the fSia. one fact alone disposes of 
claims against bank markazi: it does not maintain the 
assets that plaintiffs seek in the United States. the 
evidence in the record is clear that any assets in which 
bank markazi has an interest, and which are at issue in 
this action, are in luxembourg. the fSia does not allow 
for attachment of property outside of the United States. 
See 28 U.S.C. § 1609 (“[t]he property in the United 
States of a foreign state shall be immune from attachment 
arrest and execution except as provided in sections 1610 
and 1611 of this chapter.” (emphasis added)); Republic of 
Argentina, 695 f.3d at 208 (“We recognize that a district 
court sitting in manhattan does not have the power to 
attach argentinian property in foreign countries.”); 
Aurelius, 584 f.3d at 130 (“[t]he property that is subject 
to attachment and execution must be property in the 
United States of a foreign state.” (internal quotation 
marks omitted)). accordingly, the Court cannot entertain 
the instant claims against bank markazi.
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d.  Jpm

plaintiffs assert claims against Jpm in Counts 
four through Six for turnover and in Count eight for 
equitable relief. Jpm has proffered records which make 
it clear that it has no assets in which bank markazi has 
an interest. (See Jonckheere decl. ¶¶ 5-11, 13 & exs. a, 
b, C.) indeed, in their complaint, plaintiffs acknowledge 
this fact in all practical respects by referring to the fact 
that Clearstream credited the 13675 account with the 
remaining assets. (See am. Compl. ¶ 61, 66.) plaintiffs 
assert that if one accepts the legal proposition that 
Clearstream’s transfer of such proceeds out of its account 
with Jpm was in violation of e.o. 13599, then any such 
transfer is void, and therefore Jpm still has the assets. 
This is fiction. If the transaction is ever, in some other 
action, found to be void, that will be at some future point 
in time. as matters stand now, there is simply nothing for 
Jpm to turn over.

Plaintiffs spend a significant amount of briefing on 
whether, as a matter of law, Clearstream’s account at Jpm 
must be deemed to have within it the remaining assets. 
the rather intricate way in which plaintiffs assert this 
could be so is creative—but mind numbing. the reality is 
far simpler: Jpm simply lacks that as to which plaintiffs 
seek turnover. Jpm must therefore be dismissed—and 
this Court need not reach the series of banking law and 
U.C.C.-related questions which plaintiffs raise.17

17. further, it is undisputed that Jpm does not have an account 
for Ubae or bank markazi. the account at issue is in Clearstream’s 
name and the evidence is unrebutted that Clearstream uses the 
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iii. conclusion

for the reasons set forth above, defendants’ motions 
are granted. plaintiffs’ motion for writs of execution 
is denied as moot, and this action is dismissed. the 
Clerk of Court is directed to terminate the motions at 
eCf nos. 97, 109, and 116, and to terminate this action.

So ordered.

dated: new York, new York 
 february 19, 2015

/s/ katherine b. forrest  
katherine b. forreSt
United States district Judge

account into which the remaining assets were credited in its own 
name as a general-purpose account. So far as Jpm is concerned, as 
a matter of law, any assets it may have in an account for Clearstream 
are Clearstream’s and no one else’s. See NML Capital, Ltd. v. Banco 
Cent. de la Republica Argentina, 652 f.3d 172, 192 (2d Cir. 2011) 
(“‘[U]nder fundamental banking law principles, a positive balance 
in a bank account reflects a debt from the bank to the depositor’ and 
no one else.” (citation omitted)). further, for funds to be considered 
those of a foreign central bank, they must be in the name of the 
foreign central bank. Cf. id. finally, the law is clear that a judgment 
creditor may not reach assets in which a judgment debtor has no 
legal interest. See Karaha Bodas Co. v. Perusahaan Pertambangan 
Minyak Dan Gas Bumi Negara, 313 f.3d 70, 83 (2d Cir. 2002). if a 
judgment debtor cannot assign or transfer an asset, then a creditor 
of the judgment debtor may not enforce a judgment against such 
asset. See Bass v. Bass, 140 a.d.2d 251, 253, 528 n.Y.S.2d 558 (n.Y. 
app. div. 1988).
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Appendix c — deniAl of reheArinG of 
the united stAtes court of AppeAls for 

the second circuit, dAted februAry 7, 2018

United StateS CoUrt of appealS  
for the SeCond CirCUit

no. 15-690

Deborah D. Peterson, et al.,

Plaintiffs-Appellants,

v.

IslamIc rePublIc of Iran, bank 
markazI, aka central bank of Iran, 

banca ubae, s.P.a., clearstream 
bankIng, s.a., JPmorgan chase bank, n.a.,

Defendants-Appellees.

order

at a stated term of the United States Court of appeals 
for the Second Circuit, held at the thurgood marshall 
United States Courthouse, 40 foley Square, in the City 
of new York, on the 7th day of february, two thousand 
eighteen.

before: rosemary S. pooler,
 robert d. Sack,
 raymond J. lohier, Jr.,
 Circuit Judges.
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appellees banca ubae, s.p.a., and clearstream 
Banking, S.A., each filed a petition for panel rehearing. 
The panel that determined the appeal has considered the 
requests for panel rehearing.

IT IS HEREBY ORDERED that the petitions for 
panel rehearing are denied. As to UBAE’s petition, 
the District Court is instructed to decide the personal 
jurisdiction issue in the first instance on remand.

for the CoUrt:

/s/                                                           
Catherine o’hagan Wolfe,  
Clerk of Court
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Appendix d — pArties to the 
proceedinGs below

petitioner Clearstream banking S.a. was a defendant 
in the district court and an appellee in the court of appeals.

the following respondents were plaintiffs in the 
district court and appellants in the court of appeals:

deborah d. peterson, personal representative of the 
estate of James C. knipple, terry abbott, John robert 
allman, ronny kent bates, James baynard, Jess W. 
beamon, alvin burton belmer, richard d. blankenship, 
John W. blocker, Joseph John boccia, Jr., leon bohannon, 
John bonk, Jr., Jeffrey Joseph boulos, John norman 
boyett, William burley, paul Callahan, mecot Camara, 
bradley Campus, Johnnie Ceasar, robert allen Conley, 
Charles dennis Cook, Jolumy len Copeland, david 
Cosner, kevin Coulman, rick Crudale, russell Cyzick, 
michael devlin, nathaniel dorsey, timothy dunnigan, 
bryan earle, danny r. estes, richard andrew fluegel, 
michael d. fulcher, Sean gallagher, george gangur, 
randall garcia, harold ghumm, timothy giblin, michael 
gorchinski, richard gordon, davin m. green, thomas 
hairston, michael haskell, mark anthony helms, Stanley 
g. hester, donald Wayne hildreth, richard holberton, 
dr. John hudson, maurice edward hukill, edward 
iacovino, Jr., paul innocenzi, iii, James Jackowski, 
Jeffrey Wilbur James, nathaniel Walter Jenkins, edward 
anthony Johnston, Steven Jones, thomas adrian Julian, 
thomas keown, daniel kluck, freas h. kreischer, iii, 
keith laise, James langon, iV, Steven lariviere, 
richard lemnah, paul d. lyon, Jr., John macroglou, 
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Charlie robert martin, michael Scott lariviere, Joseph 
r. livingston, iii, Samuel maitland, Jr., david massa, 
John mcCall, James e. mcdonough, timothy r. mcmahon, 
richard menkins, ii, ronald meurer, Joseph peter 
milano, Joseph moore, harry douglas myers, david 
nairn, John arne olson, Joseph albert owens, Connie 
ray page, Ulysses gregory parker, olson J. ronald, 
(estate of) Sigurd olson, david owens, deanna owens, 
frances owens, James owens, Steven owens, Connie 
mack page, Judith k. page, lisa menkins palmer, 
geraldine paolozzi, maureen pare, (estate of) mary a. 
Cook, alan tracy Copeland, betty Copeland, donald 
Copeland, blanche Corry, harold Cosner, Jeffrey Cosner, 
leanna Cosner, (estate of) marva lynn Cosner, Cheryl 
Cossaboom, bryan thomas Coulman, Christopher J. 
Coulman, dennis p. Coulman, lorraine m. Coulman, 
robert d. Coulman, robert louis Coulman, (estate of) 
angela Josephine Smith, bobbie ann Smith, Cynthia 
Smith, donna marie Smith, erma Smith, holly Smith, 
ian Smith, Janet Smith, Joseph k. Smith, iii, Joseph k. 
Smith, Jr., keith Smith, Shirley l. Smith, tadgh Smith, 
terrence Smith, timothy b. Smith, Jocelyn J. Sommerhof, 
John Sommerhof, William J. Sommerhof, douglas 
Spencer, Christy Williford Stelpflug, Joseph Stelpflug, 
Kathy Nathan Stelpflug, Laura Barfield Stelpflug, Peggy 
Stelpflug, William Stelpflug, Horace Stephens, Sr., Joyce 
Stephens, keith Stephens, dona Stockton, (estate of) 
donald Stockton, richard Stockton, irene Stokes, nelson 
Stokes, Jr., (estate of) nelson Stokes, Sr., robert Stokes, 
gwenn Stokes-graham, marcus d. Sturghill, marcus l. 
Sturghill, Jr., nakeisha lynn Sturghill, doreen Sundar, 
margaret tella, Susan l. terlson, mary ellen thompson, 
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adam thorstad, barbara thorstad, James thorstad, Jr., 
James thorstad, Sr., John thorstad, ryan thorstad, 
Charlita martin Covington, amanda Crouch, marie 
Crudale, eugene Cyzick, lynn dallachie, anne deal, 
lynn Smith derbyshire, theresa desjardins, Christine 
devlin, daniel devlin, gabrielle devlin, richard devlin, 
Sean devlin, rosalie donahue (milano), ashley doray, 
rebecca doss, Chester dmmigan, elizabeth ann 
dunnigan, michael dunnigan, William dunnigan, 
Claudine dunnigan, pedro alvarado, Jr., dennis Jack 
anderson, timothy brooks, michael harris, donald r. 
pontillo, John e. Selbe, Willy g. thomson, terance J. 
Valore, (estate of) david l. battle, (estate of) matilde 
Hernandez, Jr., (Estate of) John Muffler, (Estate of) John 
Jay tishmack, (estate of) leonard Warren Walker, 
(estate of) Walter emerson Wint, Jr., (estate of) James 
Yarber, angel alvarado, geraldo alvarado, grisselle 
alvarado, luis alvarado, luisa alvarado, maria alvarado, 
marta alvarado, minerva alvarado, Yolanda alvarado, 
arlington ferguson, Janet Williams, orlando m. Valore, 
Jr., bill macroglou, thomas d. brown, Jr., gwen 
Woodcock, (estate of) Warner gibbs, Jr., zoraida 
alvarado, hilton ferguson, Johnny Williams, neale Scott 
bolen, faith albright, Jeanette odom, lisa burleyson, 
freda gibbs hutcherson, tull andres alvarado, linda 
Sandback fish, rhonda Williams, (estate of) moses 
arnold, Jr., gary Wayne allison, deborah Vogt, mecot 
echo Camara, larry gibbs, Cheryl bass, nancy 
brocksbank fox, ronald Williams, lolita m. arnold, C. 
keith bailey, Christopher burnette, dale Comes, marcus 
a. lewis, edward J. brooks, tia fox, ruth Williams, lisa 
ann beck, Vina S. bailey, Connie decker, tommy Comes, 
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(estate of) Warner gibbs, Sr., patricia a. brooks, tammy 
freshour, Scipio J. Williams, betty J. bolen, Charles e. 
bailey, gwen burnette, (estate of) bert daniel Corcoran, 
(estate of) Janet Yvonne lewis, Wanda ford, ruby 
fulcher, Wesley Williams, keith edwin bolen, karen l. 
Cooper, kathleen Collins, earl guy, bennie harris, 
barbara gallagher, delma Williams-edwards, Sheldon 
h. bolen, mark bartholomew, Catherine Corcoran, Joan 
m. Crawford, rose harris, brian gallagher, tony 
Williamson, Sharla m. korz, teresa bartholomew, (estate 
of) robert alton Corcoran, ian guy, marcy lynn parson, 
(estate of) James gallagher, Jewelene Williamson, 
(estate of) James Silvia, Crystal bartholomew, (estate 
of) keith alton Corcoran, eddie guy, Jr., douglas pontillo, 
James gallagher, Jr., michael Winter, lynne michol 
Spencer, Jerry bartholomew, robert brian Corcoran, 
adam guy, don Selbe, kevin gallagher, barbara 
Wiseman, Catherine bonk, Joyce bartholomew, elizabeth 
ann ortiz, (estate of) douglas held, eloise f. Selbe, 
michael gallagher, phyllis Woodford, kevin bonk, arthur 
Johnson, michael Corrigan, (estate of) Sondra lou held, 
James Selbe, dimitri gangur, kelly b. Smith, thomas 
bonk, robert bragg, (estate of) andrew davis, patrick 
held, belinda Skarka, mary gangur, keysha tollivel, 
John bonk, Sr., Carolyn davis, thomas held, allison 
thomson, Jess garcia, ronald garcia, marion digiovanni, 
Jennifer davis, thomas hoke, Johnny thompson, betty 
ann thurman, roxanne garcia, Sherry lynn fiedler, 
(estate of) frederick douglass, glenn W. hollis, deborah 
true, barbara tingley, russell garcia, marilou fluegel, 
Shirley douglass miller, Jane Costa, Janice Valore, 
richard l. tingley, Violet garcia, robert fluegel, Susan 
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baker, (estate of) ann hollis, Janice thorstad edquist, 
russell tingley, Suzanne perron garza, thomas a. 
fluegel, regina periera, Jack darrell hunt, mary ruth 
ervin, mary ann turek, Jeanne gattegno, evans 
hairston, richard dudley, mendy leight hunt, barbara 
estes, karen Valenti, arlene ghumm, felicia hairston, 
toledo dudley, molly fay hunt, Charles estes, anthony 
Vallone, ashley ghumm, Julia bell hairston, Sherry 
latoz, (estate of) John ingalls, frank estes, bill ghumm, 
henry durban hukill, Cynthia blankenship, James 
ingalls, lori fansler, donald h. Vallone, edward ghumm, 
mark andrew hukill, ginger tuton, Joseph ingalls, 
angela dawn farthing, timothy Vallone, hildegard 
ghumm, matthew Scott hukill, Scott dudley, kevin 
Jiggetts, leona mae Vargas, (estate of) Jedaiah ghumm, 
melissa hukill, david eaves, donald long, denise Voyles, 
Jesse ghumm, meredith ann hukill, (estate of) roy 
edwards, robert lynch, ila Wallace, leroy ghumm, 
mitchell Charles hukill, Cindy Colasanti, (estate of) 
manual massa, Sr., kathryn thorstad Wallace, moronica 
ghumm, monte hukill, (estate of) barbara edwards, tim 
mcCoskey, barbara thorstad Warwick, donald giblin, 
Virginia ellen hukill, (estate of) penny garner, ronald 
l. moore, linda Washington, Jeanne giblin, Catherine 
bonk hunt, (estate of) david d. gay, alan C. anderson, 
Vancine Washington, michael giblin, Storm Jones, gail 
black, thelma anderson, kenneth Watson, tiffany giblin, 
penni Joyce, (estate of) neva Jean gay, (estate of) 
Stephen b. bland, diane Whitener, Valerie giblin, Jeff 
kirkwood, ronald gay, (estate of) frank bland, daryl 
Wigglesworth, William giblin, Shirley kirkwood, timothy 
gay, James bland, darren a. Wigglesworth, thad gilford-
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Smith, Carl a. kirkwood, Jr., rebecca Cordell, ruth ann 
bland, henry Wigglesworth, rebecca gintonio, Carl 
kirkwood, Sr., (estate of) david d. gay, Sr., (estate of) 
laura V. Copeland, mark Wigglesworth, dawn goff, 
patr icia kronenbitter, ronald duplanty, robyn 
Wigglesworth, Christina gorchinski, bill laise, (estate 
of) Sean f. estler, Sandra Wigglesworth, Judy gorchinski, 
betty laise, keith estler, Shawn Wigglesworth, kevin 
gorchinski, kris laise, mary ellen estler, dianne Stokes 
Williams, Valerie gorchinski, louis C. estler, Jr., gussie 
martin Williams, alice gordon, (estate of) benjamin e. 
fuller, Joseph gordon, elaine allen, linda gordon, 
ernest C. fuller, (estate of) norris gordon, John gibson, 
holly gibson, maurice gibson, (estate of) michael 
hastings, Joyce hastings, (estate of ) paul hein, 
Christopher hein, Jo ann hein, karen hein, Victor hein, 
Jacqueline m. kuncyz, (estate of) John hendrickson, 
John hendrickson, tyson hendrickson, deborah ryan, 
(estate of) bruce hollingshead, melinda hollingshead, 
renard manley, James macroglou, lorraine macroglou, 
kathy mcdonald, edward J. mcdonough, edward W. 
mcdonough, Sean mcdonough, deborah rhosto, (estate 
of) luis rotondo, (estate of) rose rotondo, (estate of) 
phyllis Santoserre, anna marie Simpson, renee eileen 
Simpson, robert Simpson, larry Simpson, Sr., Sally Jo 
Wirick, (estate of ) michael r. massman, angela 
massman, kristopher massman, lydia massman, nicole 
gomez, patricia lou Smith, (estate of) louis melendez, 
douglas J. melendez, Johnny melendez, zaida melendez, 
Johnny melendez, Jr., (estate of) michael d. mercer, 
Sarah mercer, Samuel palmer, robin nicely, (estate of) 
Juan rodriguez, louisa puntonet, robert rucker, (estate 
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of) billy San pedro, Cesar San pedro, guillermo San 
pedro, Javier San pedro, Sila San pedro, thurnell Shields, 
emmanuel Simmons, (estate of) James Surch, Will Surch, 
patty barnett, bradley Ulich, Jeanette dougherty, 
marilyn peterson, (estate of) eric Walker, tena Walker- 
Jones, ronald e. Walker, ronnie Walker, galen Weber, 
(estate of) obrian Weekes, ianthe Weekes, keith Weekes, 
meta Weekes, anson edmond, arnold edmond, hazel 
edmond, Wendy edmond, (estate of) dennis lloyd West, 
kathy West, (estate of) John Weyl, Sharon rowan, kelly 
bachlor, robin brock, morgan W. rowan, nelson Weyl, 
Joseph a. barile, angela e. barile, michael barile, 
andrea Ciarla, ann marie moore, angela Yoak, John 
becker, (estate of) anthony brown, John brown, rowel 
brown, Sulba brown, Vara brown, marvine mcbride, 
laJuana Smith, rodney e. burns, eugene burns, david 
burns, Jeannie Scaggs, daniel Cuddeback, Jr., barbara 
Cuddeback, daniel Cuddeback, Sr., michael episcopo, 
randy gaddo, louise gaddo blattler, peter gaddo, 
timothy gaddo, (estate of) William r. gaines, Jr., 
michael a. gaines, William r. gaines, Sr., Carolyn 
Spears, Carole Weaver, (estate of) Virgel hamilton, 
gloria hamilton, bruce S. hastings, maynard hodges, 
mary Jean hodges, kathy hodges, loretta brown, Cindy 
holmes, Shana Saul, daniel Joy, daniel kremer, (estate 
of) thomas kremer, (estate of) Christine kremer, Joseph 
t. kremer, Jacqueline Stahrr, (estate of) david a. lewis, 
betty lewis, Jerry l. lewis, Scott m. lewis, paul 
martinez, Sr., teresa gunther, alphonso martinez, daniel 
l. martinez, michael martinez, paul martinez, Jr., 
tomasita l. martinez, esther martinez-parks, Susanne 
Yeoman, (estate of) Jeffrey b. owen, Jean g. owen, 
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Steven owen, (estate of) michael l. page, albert page, 
Janet page, Joyce Clifford, david penosky, Joseph 
penosky, Christian r. rauch, leonard paul tice, (estate 
of ) burton Wherland, gregory Wherland, Sarah 
Wherland, Sharon davis, Charles f. West, Charles h. 
West, rick West, kimmy Wherland, Janet lariviere, 
John m. lariviere, lesley lariviere, michael lariviere, 
nancy lariviere, richard lariviere, (estate of) richard 
g. lariviere, robert lariviere, William lariviere, Cathy 
l. lawton, heidi Crudale legault, (estate of) Clarence 
lemnah, etta lemnah, fay lemnah, harold lemnah, 
marlys lemnah, robert lemnah, ronald lemnah, 
annette r. livingston, Joseph r. livingston, iV, (estate 
of) Joseph r. livingston, Jr., robin m. lynch, earl lyon, 
francisco lyon, June lyon, maria lyon, paul d. lyon, 
Sr., Valerie lyon, heather macroglou, kathleen devlin 
mahoney, kenty maitland, leysnal maitland, Samuel 
maitland, Sr., Shirla maitland, Virginia boccia marshall, 
John martin, pacita martin, renerio martin, ruby 
martin, Shirley martin, mary mason, Christina massa, 
edmund massa, Joao “John” massa, Jose “Joe” massa, 
manuel massa, Jr., ramiro massa, mary mcCall, (estate 
of) thomas mcCall, Valerie mcCall, gail mcdermott, Julia 
a. mcfarlin, george mcmahon, michael mcmahon, patty 
mcphee, darren menkins, gregory menkins, margaret 
menkins, richard h. menkins, Jay t. meurer, John 
meurer, John thomas meurer, mary lou meurer, michael 
meurer, penny meyer, angela angela milano, peter 
milano, Jr., earline miller, henry miller, patricia miller, 
helen montgomery, betty moore, harry moore, kimberly 
moore, mary moore, melissa lea moore, (estate of) 
michael moore, elizabeth phillips moy, debra myers, 



Appendix D

116a

geneva myers, harry a. myers, billie ann nairn, 
Campbell J. nairn, iii, (estate of) Campbell J. nairn, Jr., 
William P. Nairn, Richard Norfleet, Deborah O’Connor, 
pearl olaniji, (estate of) bertha olson, karen l. olson, 
randal d. olson, roger S. olson, John W. nash, rose ann 
nash, (estate of) frank e. nash, William h. nash, mark 
S. nash, frank e. nash, Jr., Jaklyn milliken, rosemarie 
Vliet, Cataldo anthony nashton, Claudio Comino, mark 
nashton, myles nashton, Jennifer page nelson, timothy 
price, (estate of) betty lou price, James m. puckett, 
ronald putnam, bruce h. richardson, bernice rivers, 
barbara ann russell, robert emmett russell, glenn 
edward russell, Charles edward russell, Jr., Jean louis 
brown, nancy macdonald, diane Carol higgins, (estate 
of) thomas russell, thomas rutter, John Santos, raoul 
Santos (father), mary Santos, donna duffy, mary 
Cropper, doreen Callanan, Jean Winner, kevin Santos, 
raoul Santos (brother), Joseph richard Schneider, morris 
Schneider, Jacqueline gibson, paul Segarra, Steven 
Shapuras, david W. Sharp, Charles Simmons, (estate of) 
thomas d. Stowe, david Stowe, barbara Stowe, priscilla 
Stowe, Samantha Stowe, donna baloga, edward J. 
Streker, (estate of ) henry townsend, Jr., lillian 
townsend, henry townsend, marcia C. townsend-
tippett, Valerie tatum, Cynthia green, kawanna duncan, 
John turner, Judith turner, thomas andrew Walsh, 
Charles Walsh, ruth Walsh, pat Campbell, rachel Walsh, 
timothy Walsh, michael Walsh, (estate of) Sean Walsh, 
patricia fitzgerald Washington, gerald foister, (estate 
of) tandy W. Wells, danny holland Wells, edith holland 
Wells, (estate of) harold dean Wells, frances mangrum, 
Stella Wells george, Cleta Wells, timothy Shon Wells, 
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michael Shane Wells, perry glenn Wells, bryan k. 
Westrick, John Westrick, patricia Westrick, Whitney r. 
Westrick, gerald Wilkes, Jr., gerald Wilkes, Sr., (estate 
of) peggy Wilkes, (estate of) dorothy Williams, bill 
Williamson, deborah Wise, michael zilka, Sue zilka, John 
l. pearson, thomas S. perron, John arthur phillips, Jr., 
William roy pollard, Victor mark prevatt, James price, 
patrick kerry prindeville, diomedes J. Quirante, Warren 
richardson, louis J. rotondo, michael Caleb Sauls, 
Charles Jeffrey Schnorf, Scott lee Schultz, peter 
Scialabba, gary randall Scott, thomas alan Shipp, Jerryl 
Shropshire, larry h. Simpson, Jr., kirk hall Smith, 
frederick daniel eaves, thomas gerard Smith, Charles 
frye, Vincent Smith, truman dale garner, William Scott 
Sommerhof, larry gerlach, Stephen eugene Spencer, 
John hlywiak, horace renardo Stephens, Jr., orval hunt, 
Craig Stockton, Joseph Jacobs, Jeffrey Stokes, brian 
kirkpatrick, eric d. Sturghill, burnham matthews, 
devon Sundar, timothy mitchell, thomas paul thorstad, 
lovelle darrell moore, Stephen tingley, Jeffrey nashton, 
donald h. Vallone, Jr., Jolm oliver, eric glenn Washington, 
paul rivers, dwayne Wigglesworth, Stephen russell, 
rodney J. Williams, dana Spaulding, Scipio Williams, Jr., 
Craig Joseph Swinson, Johnny adam Williamson, michael 
toma, William ellis Winter, danny Wheeler, donald 
elberan Woollett, thomas d. Young, Craig Wyche, lilla 
Woollett abbey, Jeffrey d. Young, James abbott, marvin 
albright, (estate of) mary abbott, pablo arroyo, 
elizabeth adams, anthony banks, eileen prindeville 
ahlquist, rodney darrell burnette, anne allman, paul 
gordon, robert allman, andrea grant, (estate of) 
theodore allman, deborah green, dianne margaret 
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allman, liberty Quirante gregg, margaret e. alvarez, 
Alex Griffin, Kimberly F. Angus, Catherine E. Grimsley, 
donnie bates, megan gummer, Johnny bates, lyda 
Woollett guz, laura bates, darlene hairston, margie 
bates, tara hanrahan, monty bates, mary Clyde hart, 
thomas bates, Jr., brenda haskill, thomas C. bates, Sr., 
Jeffrey haskell, mary e. baumgartner, kathleen S. 
hedge, anthony baynard, Christopher todd helms, bany 
baynard, marvin r. helms, emerson baynard, doris 
hester, philip baynard, Clifton hildreth, henry James 
parker, Julia hildreth, Sharon parker, mary ann 
hildreth, helen m. pearson, michael Wayne hildreth, 
John l. pearson, Jr., frank Comes, Jr., Sonia pearson, 
glenn dolphin, brett perron, deborah Jean perron, 
michelle perron, ronald r. perron, muriel persky, 
deborah d. peterson, Sharon Conley petry, Sandra 
petrick, donna Vallone phelps, harold phillips, John 
arthur phillips, Sr., donna tingley plickys, margaret 
aileen pollard, Stacey Yvonne pollard, lee holland 
prevatt, Victor thornton prevatt, John price, Joseph 
price, (estate of) barbara d. prindeville, kathleen tara 
prindeville, michael prindeville, paul prindeville, Sean 
prindeville, belinda J. Quirante, edgar Quirante, (estate 
of) godofredo Quirante, milton Quirante, Sabrina 
Quirante, Susan ray, deborah graves, Sharon a. hilton, 
donald holberton, patricia lee holberton, thomas 
Holberton, Tangie Hollifield, Debra Horner, Elizabeth 
house, Joyce a. houston, tammy Camara howell, lisa 
h. hudson, lorenzo hudson, lucy hudson, ruth hudson, 
William J. hudson, nancy tingley hurlburt, Cynthia 
perron hurston, elizabeth iacovino, deborah innocenzi, 
kristin innocenzi, mark innocenzi, paul innocenzi, iV, 
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laura m. reininger, a lan richardson, beatrice 
richardson, Clarence richardson, eric richardson, 
lynette richardson, Vanessa richardson, philiece 
richardson-mills, melrose ricks, belinda Quirante riva, 
barbara rockwell, linda rose rooney, tara Smith, 
tammi ruark, Juliana rudkowski, marie mcmahon 
russell, alicia lynn Sanchez, andrew Sauls, henry Caleb 
Sauls, riley a. Sauls, margaret medler Schnorf, richard 
Schnorf (brother), richard Schnorf (father), robert 
Schnorf, beverly Schultz, dennis James Schultz, dennis 
ray Schultz, frank Scialabba, Jacqueline Scialabba, 
Samuel Scott Scialabba, Jon Christopher Scott, kevin 
James Scott, (estate of) larry l. Scott, mary ann Scott, 
Sheria Scott, Stephen allen Scott, Jacklyn Seguerra, 
bryan richard Shipp, James david Shipp, Janice Shipp, 
maurice Shipp, pauline Shipp, raymond dennis Shipp, 
russell Shipp, Susan J. Sinsioco, ana Smith-Ward, 
thomasine baynard, timothy baynard, Wayne baynard, 
Stephen baynard, anna beard, mary ann beck, alue 
belmer, annette belmer, Clarence belmer, Colby keith 
belmer, denise belmer, donna belmer, faye belmer, 
kenneth belmer, luddie belmer, Shawn biellow, mary 
frances black, donald blankenship, Jr., donald 
blankenship, Sr., (estate of) mary blankenship, alice 
blocker, douglas blocker, John r. blocker, robert 
blocker, James boccia, Joseph boccia, Sr., patricia boccia, 
raymond boccia, richard boccia, ronnie Veronica boccia, 
leticia boddie, angela bohannon, anthony bohannon, 
Carrie bohannon, david bohannon, edna bohannon, leon 
bohannon, Sr., ricki bohannon, billie Jean bolinger, 
Joseph boulos, lydia boulos, marie boulos, rebecca 
bowler, lavon boyett, (estate of) norman e. boyett, Jr., 
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theresa U. roth boyett, William a. boyett, Susan Schnorf 
breeden, damian briscoe, Christine brown, rosanne 
brunette, mary lynn buckner, (estate of) Claude burley, 
(estate of) William douglas burley, myra burley, 
kathleen Calabro, rachel Caldera, avenell Callahan, 
michael Callahan, patrica patsy ann Calloway, elisa rock 
Camara, theresa riggs Camara, Candace Campbell, 
Clare Campus, elaine Capobianco, florene martin 
Carter, phyllis a. Cash, theresa Catano, bruce Ceasar, 
franklin Ceasar, fredrick Ceasar, robbie nell Ceasar, 
Sybil Ceasar, Christine devlin Cecca, tammy Chapman, 
James Cherry, Sonia Cherry, adele h. Chios, Jana m. 
Christian, Sharon rose Christian, Susan Ciupaska, 
leshune Stokes Clark, rosemary Clark, mary ann 
Cobble, karen Shipp Collard, Jennifer Collier, melia 
Winter Collier, deborah m. Coltrane, roberta li Conley, 
Charles f. Cook, elizabeth a. Cook, bernadette Jaccom, 
John Jackowski, Jr., John Jackowski, Sr., Victoria Jacobus, 
elaine James, nathalie C. Jenkins, Stephen Jenkins, 
rebecca Jewett, linda martin Johnson, ray Johnson, 
rennitta Stokes Johnson, Sherry Johnson, Charles 
Johnston, edwin Johnston, mary ann Johnston, zandra 
lariviere Johnston, alicia Jones, Corene martin Jones, 
kia briscoe Jones, mark Jones, ollie Jones, Sandra d. 
Jones, (estate of) Synovure Jones, robin Copeland 
Jordan, Susan Scott Jordan, Joyce Julian, karl Julian, 
nada Jurist, adam keown, bobby keown, Jr., bobby 
keown, Sr., darren keown, William keown, mary Joe 
kirker, kelly kluck, michael kluck, (estate of) John d. 
knipple, John r. knipple, (estate of) pauline knipple, 
Shirley l. knox, doreen kreischer, freas h. kreischer, 
Jr., Cynthia d. lake, Wendy l. lange, James langon, 



Appendix D

121a

iii, eugene lariviere, Joyce Woodle, beverly Woollett, 
paul Woollett, melvina Stokes Wright, patricia Wright, 
glenn Wyche, John Wyche, John f. Young, John W. Young, 
Judith Carol Young, Sandra rhodes Young, Joanne 
zimmerman, Stephen thomas zone, patricia thorstad 
zosso, Jarnaal muata ali, margaret angeloni, Jesus 
arroyo, milagros arroyo, olympia Carletta, kimberly 
Carpenter, Joan Comes, patrick Comes, Christopher 
Comes, frank Comes, Sr., deborah Crawford, barbara 
davis, alice Warren franklin, patricia gerlach, travis 
gerlach, megan gerlach, arminda hernandez, margaret 
hlywiak, peter hlywiak, Jr., peter hlywiak, Sr., paul 
hlywiak, Joseph hlywiak, Cynthia lou hunt, rosa 
ibarro, andrew Scott Jacobs, daniel Joseph Jacobs, 
danita Jacobs, kathleen kirkpatrick, grace lewis, lisa 
magnotti, Wendy mitchell, (estate of) James otis moore, 
(estate of) Johnney S. moore, marvin S. moore, alie mae 
moore, Jonnie mae moore-Jones, (estate of) alex W. 
nashton, paul oliver, riley oliver, michael John oliver, 
ashley e. oliver, patrick S. oliver, kayley oliver, tanya 
russell, Wanda russell, Jason russell, Clydia Shaver, 
mary Stilpen, kelly Swank, (estate of) kenneth J. 
Swinson, (estate of) ingrid m. Swinson, daniel Swinson, 
William Swinson, dawn Swinson, teresa Swinson, 
bronzell Warren, Jessica Watson, audrey Webb, Jonathan 
Wheeler, benjamin Wheeler, (estate of) marlis molly 
Wheeler, kerry Wheeler, andrew Wheeler, brenda June 
Wheeler, Jill Wold, (estate of) nora Young, James Young, 
(estate of) robert Young, Scott Spaulding, Cecilia 
Stanley, miralda, (Judith maitla alarcon), (estate of) 
Samuel hudson, (estate of) Susan thorstad hudson, 
(estate of) edward iacovino, Sr.
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bank markazi, aka the Central bank of iran, the 
islamic republic of iran, banca Ubae S.p.a., and Jp 
morgan Chase bank, n.a. were defendants in the district 
court and appellees in the court of appeals.
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Appendix e — relevAnt  
stAtutory provisions

the foreign Sovereign immunities act of 1976, pub. l. 
No. 94-583, 90 Stat. 2891, as amended and codified at 28 
U.S.C. §§ 1602 et seq. provides:

§ 1602. findings and declaration of purpose

The Congress finds that the determination by United 
States courts of the claims of foreign states to immunity 
from the jurisdiction of such courts would serve the 
interests of justice and would protect the rights of both 
foreign states and litigants in United States courts. 
Under international law, states are not immune from the 
jurisdiction of foreign courts insofar as their commercial 
activities are concerned, and their commercial property 
may be levied upon for the satisfaction of judgments 
rendered against them in connection with their commercial 
activities. Claims of foreign states to immunity should 
henceforth be decided by courts of the United States and 
of the States in conformity with the principles set forth 
in this chapter.

§ 1603. Definitions

for purposes of this chapter—

(a) a “foreign state”, except as used in section 1608 
of this title, includes a political subdivision of a 
foreign state or an agency or instrumentality of 
a foreign state as defined in subsection (b).
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(b) An “agency or instrumentality of a foreign state” 
means any entity—

(1) which is a separate legal person, corporate 
or otherwise, and

(2) which is an organ of a foreign state or political 
subdivision thereof, or a majority of whose 
shares or other ownership interest is owned 
by a foreign state or political subdivision 
thereof, and

(3) which is neither a citizen of a State of the 
United States as defined in section 1332(c) 
and (e) of this title, nor created under the 
laws of any third country.

(c) The “United States” includes all territory and 
waters, continental or insular, subject to the 
jurisdiction of the United States.

(d) A “commercial activity” means either a regular 
course of commercial conduct or a particular 
commercial transaction or act. the commercial 
character of an activity shall be determined by 
reference to the nature of the course of conduct 
or particular transaction or act, rather than by 
reference to its purpose.

(e) A “commercial activity carried on in the United 
States by a foreign state” means commercial 
activity carried on by such state and having 
substantial contact with the United States.
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§ 1604. immunity of a foreign state from jurisdiction

Subject to existing international agreements to which 
the United States is a party at the time of enactment of this 
act a foreign state shall be immune from the jurisdiction 
of the courts of the United States and of the States except 
as provided in sections 1605 to 1607 of this chapter.

§ 1605. General exceptions to the jurisdictional 
immunity of a foreign state

(a) a foreign state shall not be immune from the 
jurisdiction of courts of the United States or of 
the States in any case—

(1) in which the foreign state has waived its 
immunity either explicitly or by implication, 
notwithstanding any withdrawal of the 
waiver which the foreign state may purport 
to effect except in accordance with the terms 
of the waiver;

(2) in which the action is based upon a commercial 
activity carried on in the United States by 
the foreign state; or upon an act performed 
in the United States in connection with a 
commercial activity of the foreign state 
elsewhere; or upon an act outside the 
territory of the United States in connection 
with a commercial activity of the foreign 
state elsewhere and that act causes a direct 
effect in the United States;
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(3) in which rights in property taken in violation 
of international law are in issue and that 
property or any property exchanged for such 
property is present in the United States in 
connection with a commercial activity carried 
on in the United States by the foreign state; 
or that property or any property exchanged 
for such property is owned or operated by 
an agency or instrumentality of the foreign 
state and that agency or instrumentality 
is engaged in a commercial activity in the 
United States;

(4) in which rights in property in the United 
States acquired by succession or gift or 
rights in immovable property situated in the 
United States are in issue;

(5) not otherwise encompassed in paragraph (2) 
above, in which money damages are sought 
against a foreign state for personal injury 
or death, or damage to or loss of property, 
occurring in the United States and caused by 
the tortious act or omission of that foreign 
state or of any official or employee of that 
foreign state while acting within the scope 
of his office or employment; except this 
paragraph shall not apply to—

(A) any claim based upon the exercise or 
performance or the failure to exercise 
or perform a discretionary function 
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regardless of whether the discretion be 
abused, or

(B) any claim arising out of malicious 
prosecution, abuse of process, libel, 
slander, misrepresentation, deceit, or 
interference with contract rights; or

(6) in which the action is brought, either to 
enforce an agreement made by the foreign 
state with or for the benefit of a private party 
to submit to arbitration all or any differences 
which have arisen or which may arise 
between the parties with respect to a defined 
legal relationship, whether contractual or 
not, concerning a subject matter capable of 
settlement by arbitration under the laws of 
the United States, or to confirm an award 
made pursuant to such an agreement to 
arbitrate, if (A) the arbitration takes place or 
is intended to take place in the United States, 
(B) the agreement or award is or may be 
governed by a treaty or other international 
agreement in force for the United States 
calling for the recognition and enforcement 
of arbitral awards, (C) the underlying claim, 
save for the agreement to arbitrate, could 
have been brought in a United States court 
under this section or section 1607, or (d) 
paragraph (1) of this subsection is otherwise 
applicable.
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(b) a foreign state shall not be immune from the 
jurisdiction of the courts of the United States in 
any case in which a suit in admiralty is brought to 
enforce a maritime lien against a vessel or cargo 
of the foreign state, which maritime lien is based 
upon a commercial activity of the foreign state: 
Provided, that—

(1) notice of the suit is given by delivery of a copy 
of the summons and of the complaint to the 
person, or his agent, having possession of the 
vessel or cargo against which the maritime 
lien is asserted; and if the vessel or cargo is 
arrested pursuant to process obtained on 
behalf of the party bringing the suit, the 
service of process of arrest shall be deemed 
to constitute valid delivery of such notice, but 
the party bringing the suit shall be liable for 
any damages sustained by the foreign state 
as a result of the arrest if the party bringing 
the suit had actual or constructive knowledge 
that the vessel or cargo of a foreign state was 
involved; and

(2) notice to the foreign state of the commencement 
of suit as provided in section 1608 of this title 
is initiated within ten days either of the 
delivery of notice as provided in paragraph 
(1) of this subsection or, in the case of a party 
who was unaware that the vessel or cargo of 
a foreign state was involved, of the date such 
party determined the existence of the foreign 
state’s interest.
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(c) Whenever notice is delivered under subsection 
(b)(1), the suit to enforce a maritime lien shall 
thereafter proceed and shall be heard and 
determined according to the principles of law 
and rules of practice of suits in rem whenever it 
appears that, had the vessel been privately owned 
and possessed, a suit in rem might have been 
maintained. a decree against the foreign state 
may include costs of the suit and, if the decree 
is for a money judgment, interest as ordered by 
the court, except that the court may not award 
judgment against the foreign state in an amount 
greater than the value of the vessel or cargo upon 
which the maritime lien arose. Such value shall 
be determined as of the time notice is served 
under subsection (b)(1). decrees shall be subject 
to appeal and revision as provided in other cases 
of admiralty and maritime jurisdiction. Nothing 
shall preclude the plaintiff in any proper case 
from seeking relief in personam in the same 
action brought to enforce a maritime lien as 
provided in this section.

(d) a foreign state shall not be immune from the 
jurisdiction of the courts of the United States 
in any action brought to foreclose a preferred 
mortgage, as defined in section 31301 of title 
46. Such action shall be brought, heard, and 
determined in accordance with the provisions 
of chapter 313 of title 46 and in accordance with 
the principles of law and rules of practice of suits 
in rem, whenever it appears that had the vessel 
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been privately owned and possessed a suit in rem 
might have been maintained

(e) repealed.

(f) repealed.

(g) limitation on diSCoVerY.—

(1) in general.—

(a) Subject to paragraph (2), if an action is 
filed that would otherwise be barred by 
section 1604, but for section 1605a or 
section 1605b, the court, upon request 
of the Attorney General, shall stay any 
request, demand, or order for discovery 
on the United States that the Attorney 
General certifies would significantly 
interfere with a criminal investigation 
or prosecution, or a national security 
operation, related to the incident that 
gave rise to the cause of action, until such 
time as the Attorney General advises 
the court that such request, demand, or 
order will no longer so interfere.

(B) A stay under this paragraph shall be 
in effect during the 12-month period 
beginning on the date on which the 
court issues the order to stay discovery. 
the court shall renew the order to 
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stay discovery for additional 12-month 
periods upon motion by the United 
States if the Attorney General certifies 
that discovery would signif icantly 
interfere with a criminal investigation 
or prosecution, or a national security 
operation, related to the incident that 
gave rise to the cause of action.

(2) SUnSet.—

(A) Subject to subparagraph (B), no stay 
shall be granted or continued in effect 
under paragraph (1) after the date that 
is 10 years after the date on which the 
incident that gave rise to the cause of 
action occurred.

(b) a f ter  the per iod refer red to  in 
subparagraph (a), the court, upon 
request of the Attorney General, may 
stay any request, demand, or order for 
discovery on the United States that 
the court finds a substantial likelihood 
would—

(i) create a serious threat of death or 
serious bodily injury to any person;

(ii) adversely affect the ability of the 
United States to work in cooperation 
with foreign and international 
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law enforcement agencies  in 
investigating violations of United 
States law; or

(iii) obstruct the criminal case related 
to the incident that gave rise to the 
cause of action or undermine the 
potential for a conviction in such 
case.

(3) eValUation of eVidenCe.—the 
court’s evaluation of any request for a stay 
under this subsection filed by the Attorney 
general shall be conducted ex parte and in 
camera.

(4) bar on motionS to diSmiSS.—a 
stay of discovery under this subsection shall 
constitute a bar to the granting of a motion 
to dismiss under rules 12(b)(6) and 56 of the 
federal rules of Civil procedure.

(5) ConStrUCtion.—nothing in th is 
subsection shall prevent the United States 
from seeking protective orders or asserting 
privileges ordinarily available to the United 
States.
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(h) Jurisdictional Immunity for Certain Art 
exhibition activities.—

(1) in general.—if—

(A) a work is imported into the United 
States from any foreign state pursuant 
to an agreement that provides for the 
temporary exhibition or display of such 
work entered into between a foreign 
state that is the owner or custodian 
of such work and the United States or 
one or more cultural or educational 
institutions within the United States;

(b) the president , or the president ’s 
designee, has determined, in accordance 
with subsection (a) of public law 89–259 
(22 U.S.C. 2459(a)), that such work is of 
cultural significance and the temporary 
exhibition or display of such work is in 
the national interest; and

(C) the notice thereof has been published in 
accordance with subsection (a) of public 
law 89–259 (22 U.S.C. 2459(a)),

any activity in the United States of 
such foreign state, or of any carrier, that is 
associated with the temporary exhibition or 
display of such work shall not be considered 
to be commercial activity by such foreign 
state for purposes of subsection (a)(3).
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(2) exceptions.—

(a) nazi-era cla ims.—parag raph (1) 
shall not apply in any case asserting 
jurisdiction under subsection (a)(3) 
in which rights in property taken in 
violation of international law are in issue 
within the meaning of that subsection 
and—

(i) the property at issue is the work 
described in paragraph (1);

(ii) the action is based upon a claim that 
such work was taken in connection 
with the acts of a covered government 
during the covered period;

(iii) the court determines that the 
act iv ity  assoc iat ed w ith  the 
exhibition or display is commercial 
activity, as that term is defined in 
section 1603(d); and

(iv)  a determination under clause (iii) is 
necessary for the court to exercise 
jurisdiction over the foreign state 
under subsection (a)(3).

(B) Other culturally significant works.—
in addition to cases exempted under 
subparagraph (a),  paragraph (1) 
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shall not apply in any case asserting 
jurisdiction under subsection (a)(3) 
in which rights in property taken in 
violation of international law are in issue 
within the meaning of that subsection 
and—

(i) the property at issue is the work 
described in paragraph (1);

(ii) the action is based upon a claim 
that such work was taken in 
connection with the acts of a foreign 
government as part of a systematic 
campaign of coercive confiscation 
or misappropr iat ion of works 
from members of a targeted and 
vulnerable group;

(iii) the taking occurred after 1900;

(iv) the court determines that the 
act iv ity  assoc iat ed w ith  the 
exhibition or display is commercial 
activity, as that term is defined in 
section 1603(d); and

(v) a determination under clause (iv) is 
necessary for the court to exercise 
jurisdiction over the foreign state 
under subsection (a)(3).
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(3) def i n it ions .—for  pu r poses  of  t h i s 
subsection—

(A) the term “work” means a work of art or 
other object of cultural significance;

(b) the term “covered government” means—

(i) the Government of Germany during 
the covered period;

(ii) any government in any area in 
Europe that was occupied by the 
military forces of the Government of 
Germany during the covered period;

(iii) any government in Europe that was 
established with the assistance or 
cooperation of the government of 
Germany during the covered period; 
and

(iv) any government in Europe that 
was an ally of the Government of 
Germany during the covered period; 
and

(C) the term “covered period” means the 
period beginning on January 30, 1933, 
and ending on May 8, 1945.
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§ 1605A. terrorism exception to the jurisdictional 
immunity of a foreign state

(a) in general.—

(1) no immUnitY.—a foreign state shall not 
be immune from the jurisdiction of courts 
of the United States or of the States in any 
case not otherwise covered by this chapter in 
which money damages are sought against a 
foreign state for personal injury or death that 
was caused by an act of torture, extrajudicial 
killing, aircraft sabotage, hostage taking, 
or the provision of material support or 
resources for such an act if such act or 
provision of material support or resources is 
engaged in by an official, employee, or agent 
of such foreign state while acting within the 
scope of his or her office, employment, or 
agency.

(2) Claim heard.—the court shall hear a 
claim under this section if—

(a)

(i)

(i) the foreign state was designated 
as a state sponsor of terrorism 
at the time the act described 
in paragraph (1) occurred, or 
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was so designated as a result 
of such act, and, subject to sub-
clause (ii), either remains so 
designated when the claim is 
filed under this section or was so 
designated within the 6-month 
period before the claim is filed 
under this section; or

(ii) in the case of an action that 
is refiled under this section 
by reason of section 1083(c)(2)
(a) of the national defense 
authorization act for fiscal 
Year 2008 or is filed under this 
section by reason of section 
1083(c)(3) of that act, the foreign 
state was designated as a state 
sponsor of terrorism when the 
original action or the related 
action under section 1605(a)(7) 
(as in effect before the enactment 
of this section) or section 589 
of the foreign operations, 
export financing, and related 
programs appropriations act, 
1997 (as contained in section 
101(c) of division a of public law 
104-208) was filed;

(ii) the claimant or the victim was, 
at the time the act described in 
paragraph (1) occurred—
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(i) a national of the United States;

(ii) a member of the armed forces; 
or

(III) otherwise an employee of the 
government of the United States, 
or of an individual performing 
a contract awarded by the 
United States government, 
acting within the scope of the 
employee’s employment; and

(iii) in a case in which the act occurred 
in the foreign state against which 
the claim has been brought, the 
claimant has afforded the foreign 
state a reasonable opportunity to 
arbitrate the claim in accordance 
with the accepted international 
rules of arbitration; or

(b) the act described in paragraph (1) is 
related to Case number 1:00CV03110 
(egS) in the United States district 
Court for the district of Columbia.

(b) LIMITATIONS.—An action may be brought 
or maintained under this section if the action is 
commenced, or a related action was commenced 
under section 1605(a)(7) (before the date of the 
enactment of this section) or section 589 of the 
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foreign operations, export financing, and 
related programs appropriations act, 1997 (as 
contained in section 101(c) of division a of public 
law 104-208) not later than the latter of—

(1) 10 years after April 24, 1996; or

(2) 10 years after the date on which the cause of 
action arose.

(c) priVate right of aCtion.—a foreign 
state that is or was a state sponsor of terrorism 
as described in subsection (a)(2)(A)(i), and any 
official, employee, or agent of that foreign state 
while acting within the scope of his or her office, 
employment, or agency, shall be liable to—

(1) a national of the United States,

(2) a member of the armed forces,

(3) an employee of the Government of the United 
States, or of an individual performing a 
contract awarded by the United States 
government, acting within the scope of the 
employee’s employment, or

(4) the legal representative of a person described 
in paragraph (1), (2), or (3),

 for personal injury or death caused by acts 
described in subsection (a)(1) of that foreign state, 
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or of an official, employee, or agent of that foreign 
state, for which the courts of the United States 
may maintain jurisdiction under this section for 
money damages. In any such action, damages 
may include economic damages, solatium, pain 
and suffering, and punitive damages. In any such 
action, a foreign state shall be vicariously liable 
for the acts of its officials, employees, or agents.

(d) additional damageS.—after an action 
has been brought under subsection (c), actions 
may also be brought for reasonably foreseeable 
property loss, whether insured or uninsured, 
third party liability, and loss claims under life 
and property insurance policies, by reason of the 
same acts on which the action under subsection 
(c) is based.

(e) SpeCial maSterS.—

(1) in general.—the courts of the United 
States may appoint special masters to hear 
damage claims brought under this section.

(2) TRANSFER OF FUNDS.—The Attorney 
general shall transfer, from funds available 
for the program under section 1404C 
of the Victims of Crime act of 1984 (42 
U.S.C. 10603c), to the administrator of the 
United States district court in which any 
case is pending which has been brought or 
maintained under this section such funds as 
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may be required to cover the costs of special 
masters appointed under paragraph (1). Any 
amount paid in compensation to any such 
special master shall constitute an item of 
court costs.

(f) appeal.—in an action brought under this 
section, appeals from orders not conclusively 
ending the litigation may only be taken pursuant 
to section 1292(b) of this title.

(g) propertY diSpoSition.—

(1) IN GENERAL.—In every action filed in 
a United States district court in which 
jurisdiction is alleged under this section, the 
filing of a notice of pending action pursuant 
to this section, to which is attached a copy of 
the complaint filed in the action, shall have 
the effect of establishing a lien of lis pendens 
upon any real property or tangible personal 
property that is—

(a) subject to attachment in aid of execution, 
or execution, under section 1610;

(b) located within that judicial district; and

(C) titled in the name of any defendant, or 
titled in the name of any entity controlled 
by any defendant if such notice contains 
a statement listing such controlled 
entity.
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(2) notiCe.—a notice of pending action 
pursuant to this section shall be filed by the 
clerk of the district court in the same manner 
as any pending action and shall be indexed by 
listing as defendants all named defendants 
and all entities listed as controlled by any 
defendant.

(3) ENFORCEABILITY.—Liens established by 
reason of this subsection shall be enforceable 
as provided in chapter 111 of this title.

(h) definitionS.—for purposes of this section—

(1) the term “aircraft sabotage” has the meaning 
given that term in article 1 of the Convention 
for the Suppression of Unlawful acts against 
the Safety of Civil Aviation;

(2) the ter m “ hostage tak ing ” has  the 
meaning given that term in article 1 of the 
International Convention Against the Taking 
of hostages;

(3) the term “material support or resources” 
has the meaning given that term in section 
2339a of title 18;

(4) the term “armed forces” has the meaning 
given that term in section 101 of title 10;
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(5) the term “national of the United States” has 
the meaning given that term in section 101(a)
(22) of the Immigration and Nationality Act 
(8 U.S.C. 1101(a)(22));

(6) the term “state sponsor of terrorism” 
means a country the government of which 
the Secretary of State has determined, 
for purposes of section 6(j) of the export 
administration act of 1979 (50 U.S.C. 
app. 2405(j)), section 620a of the foreign 
assistance act of 1961 (22 U.S.C. 2371), 
section 40 of the arms export Control act 
(22 U.S.C. 2780), or any other provision of 
law, is a government that has repeatedly 
provided support for acts of international 
terrorism; and

(7) the terms “torture” and “extrajudicial 
killing” have the meaning given those terms 
in section 3 of the torture Victim protection 
act of 1991 (28 U.S.C. 1350 note).

§ 1605b: responsibility of foreign states for 
international terrorism against the united states 

(a) def i n it ion .—in t h i s  sec t ion ,  t he  t er m 
“international terrorism”—

(1) has the meaning given the term in section 
2331 of title 18, United States Code; and
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(2) does not include any act of war (as defined in 
that section).

(b) Responsibility of Foreign States.—A foreign 
state shall not be immune from the jurisdiction 
of the courts of the United States in any case 
in which money damages are sought against a 
foreign state for physical injury to person or 
property or death occurring in the United States 
and caused by—

(1) an act of international terrorism in the 
United States; and

(2) a tortious act or acts of the foreign state, 
or of any official, employee, or agent of that 
foreign state while acting within the scope 
of his or her office, employment, or agency, 
regardless where the tortious act or acts of 
the foreign state occurred.

(c) Claims by Nationals of the United States.— 
notwithstanding section 2337(2) of title 18, a 
national of the United States may bring a claim 
against a foreign state in accordance with section 
2333 of that title if the foreign state would not be 
immune under subsection (b).

(d) rule of Construction.— a foreign state shall 
not be subject to the jurisdiction of the courts 
of the United States under subsection (b) on the 
basis of an omission or a tortious act or acts that 
constitute mere negligence.
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§ 1606. extent of liability

As to any claim for relief with respect to which a 
foreign state is not entitled to immunity under section 1605 
or 1607 of this chapter, the foreign state shall be liable 
in the same manner and to the same extent as a private 
individual under like circumstances; but a foreign state 
except for an agency or instrumentality thereof shall not 
be liable for punitive damages; if, however, in any case 
wherein death was caused, the law of the place where 
the action or omission occurred provides, or has been 
construed to provide, for damages only punitive in nature, 
the foreign state shall be liable for actual or compensatory 
damages measured by the pecuniary injuries resulting 
from such death which were incurred by the persons for 
whose benefit the action was brought.

§ 1607. counterclaims

In any action brought by a foreign state, or in which a 
foreign state intervenes, in a court of the United States or 
of a State, the foreign state shall not be accorded immunity 
with respect to any counterclaim—

(a) for which a foreign state would not be entitled 
to immunity under section 1605 or 1605A of 
this chapter had such claim been brought in a 
separate action against the foreign state; or

(b) arising out of the transaction or occurrence that 
is the subject matter of the claim of the foreign 
state; or
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(c) to the extent that the counterclaim does not seek 
relief exceeding in amount or differing in kind 
from that sought by the foreign state.

§ 1608. service; time to answer; default

(a) Service in the courts of the United States and of 
the States shall be made upon a foreign state or 
political subdivision of a foreign state:

(1) by delivery of a copy of the summons and 
complaint in accordance with any special 
arrangement for service between the 
plaintiff and the foreign state or political 
subdivision; or

(2) if no special arrangement exists, by delivery 
of a copy of the summons and complaint in 
accordance with an applicable international 
convention on service of judicial documents; 
or

(3) if service cannot be made under paragraphs 
(1) or (2), by sending a copy of the summons 
and complaint and a notice of suit, together 
with a translation of each into the official 
language of the foreign state, by any form 
of mail requiring a signed receipt, to be 
addressed and dispatched by the clerk of the 
court to the head of the ministry of foreign 
affairs of the foreign state concerned, or
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(4) if service cannot be made within 30 days 
under paragraph (3), by sending two copies 
of the summons and complaint and a notice of 
suit, together with a translation of each into 
the official language of the foreign state, by 
any form of mail requiring a signed receipt, 
to be addressed and dispatched by the clerk 
of the court to the Secretary of State in 
Washington, district of Columbia, to the 
attention of the director of Special Consular 
Services—and the Secretary shall transmit 
one copy of the papers through diplomatic 
channels to the foreign state and shall send 
to the clerk of the court a certified copy of the 
diplomatic note indicating when the papers 
were transmitted.

 as used in this subsection, a “notice of 
suit” shall mean a notice addressed to a 
foreign state and in a form prescribed 
by the Secretary of State by regulation.

(b) Service in the courts of the United States and 
of the States shall be made upon an agency or 
instrumentality of a foreign state:

(1) by delivery of a copy of the summons and 
complaint in accordance with any special 
arrangement for service between the 
plaintiff and the agency or instrumentality; 
or
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(2) if no special arrangement exists, by delivery 
of a copy of the summons and complaint 
either to an officer, a managing or general 
agent, or to any other agent authorized by 
appointment or by law to receive service of 
process in the United States; or in accordance 
with an applicable international convention 
on service of judicial documents; or

(3) if service cannot be made under paragraphs 
(1) or (2), and if reasonably calculated to give 
actual notice, by delivery of a copy of the 
summons and complaint, together with a 
translation of each into the official language 
of the foreign state—

(A) as directed by an authority of the foreign 
state or political subdivision in response 
to a letter rogatory or request or

(B) by any form of mail requiring a signed 
receipt, to be addressed and dispatched 
by the clerk of the court to the agency 
or instrumentality to be served, or

(C) as directed by order of the court 
consistent with the law of the place 
where service is to be made.

(c) Service shall be deemed to have been made—
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(1) in the case of service under subsection (a)(4), 
as of the date of transmittal indicated in the 
certified copy of the diplomatic note; and

(2) in any other case under this section, as of the 
date of receipt indicated in the certification, 
signed and returned postal receipt, or other 
proof of service applicable to the method of 
service employed.

(d) In any action brought in a court of the United States 
or of a State, a foreign state, a political subdivision 
thereof, or an agency or instrumentality of a 
foreign state shall serve an answer or other 
responsive pleading to the complaint within sixty 
days after service has been made under this 
section.

(e) No judgment by default shall be entered by a 
court of the United States or of a State against 
a foreign state, a political subdivision thereof, or 
an agency or instrumentality of a foreign state, 
unless the claimant establishes his claim or right 
to relief by evidence satisfactory to the court. A 
copy of any such default judgment shall be sent 
to the foreign state or political subdivision in the 
manner prescribed for service in this section.
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§ 1609. immunity from attachment and execution 
of property of a foreign state

Subject to existing international agreements to which 
the United States is a party at the time of enactment of 
this Act the property in the United States of a foreign state 
shall be immune from attachment arrest and execution 
except as provided in sections 1610 and 1611 of this chapter.

§ 1610. exceptions to the immunity from attachment 
or execution

(a) The property in the United States of a foreign 
state, as defined in section 1603(a) of this chapter, 
used for a commercial activity in the United 
States, shall not be immune from attachment 
in aid of execution, or from execution, upon a 
judgment entered by a court of the United States 
or of a State after the effective date of this act, 
if—

(1) the foreign state has waived its immunity 
from attachment in aid of execution or from 
execution either explicitly or by implication, 
notwithstanding any withdrawal of the 
waiver the foreign state may purport to 
effect except in accordance with the terms 
of the waiver, or

(2) the property is or was used for the commercial 
activity upon which the claim is based, or
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(3) the execution relates to a judgment 
establishing rights in property which has 
been taken in violation of international law 
or which has been exchanged for property 
taken in violation of international law, or

(4) the execution relates to a judgment 
establishing rights in property—

(A) which is acquired by succession or gift, 
or

(b) which is immovable and situated in the 
United States: Provided, that such 
property is not used for purposes of 
maintaining a diplomatic or consular 
mission or the residence of the Chief of 
such mission, or

(5) the property consists of any contractual 
obligation or any proceeds from such a 
contractual obligation to indemnify or hold 
harmless the foreign state or its employees 
under a policy of automobile or other liability 
or casualty insurance covering the claim 
which merged into the judgment, or

(6) the judgment is based on an order confirming 
an arbitral award rendered against the 
foreign state, provided that attachment in 
aid of execution, or execution, would not be 
inconsistent with any provision in the arbitral 
agreement, or
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(7) the judgment relates to a claim for which the 
foreign state is not immune under section 
1605a or section 1605(a)(7) (as such section 
was in effect on January 27, 2008), regardless 
of whether the property is or was involved 
with the act upon which the claim is based.

(b) In addition to subsection (a), any property in the 
United States of an agency or instrumentality of 
a foreign state engaged in commercial activity 
in the United States shall not be immune from 
attachment in aid of execution, or from execution, 
upon a judgment entered by a court of the United 
States or of a State after the effective date of this 
act, if—

(1) the agency or instrumentality has waived 
its immunity from attachment in aid of 
execution or from execution either explicitly 
or implicitly, notwithstanding any withdrawal 
of the waiver the agency or instrumentality 
may purport to effect except in accordance 
with the terms of the waiver, or

(2) the judgment relates to a claim for which 
the agency or instrumentality is not immune 
by virtue of section 1605(a) (2), (3), or (5) or 
1605(b) of this chapter, regardless of whether 
the property is or was involved in the act 
upon which the claim is based, or
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(3) the judgment relates to a claim for which 
the agency or instrumentality is not immune 
by virtue of section 1605A of this chapter or 
section 1605(a)(7) of this chapter (as such 
section was in effect on January 27, 2008), 
regardless of whether the property is or was 
involved in the act upon which the claim is 
based.

(c) no attachment or execution referred to in 
subsections (a) and (b) of this section shall 
be permitted until the court has ordered 
such attachment and execution after having 
determined that a reasonable period of time 
has elapsed following the entry of judgment and 
the giving of any notice required under section 
1608(e) of this chapter.

(d) The property of a foreign state, as defined 
in section 1603(a) of this chapter, used for a 
commercial activity in the United States, shall 
not be immune from attachment prior to the entry 
of judgment in any action brought in a court of the 
United States or of a State, or prior to the elapse 
of the period of time provided in sub-section (c) 
of this section, if—

(1) the foreign state has explicitly waived 
its immunity from attachment prior to 
judgment, notwithstanding any withdrawal 
of the waiver the foreign state may purport 
to effect except in accordance with the terms 
of the waiver, and
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(2) the purpose of the attachment is to secure 
satisfaction of a judgment that has been 
or may ultimately be entered against the 
foreign state, and not to obtain jurisdiction.

(e) the vessels of a foreign state shall not be 
immune from arrest in rem, interlocutory sale, 
and execution in actions brought to foreclose 
a preferred mortgage as provided in section 
1605(d).

(f)

(1)

(A) Notwithstanding any other provision of 
law, including but not limited to section 
208(f) of the foreign missions act (22 
U.S.C. 4308(f)), and except as provided 
in subparagraph (B), any property with 
respect to which financial transactions 
are prohibited or regulated pursuant 
to section 5(b) of the trading with the 
Enemy Act (50 U.S.C. App. 5(b)), section 
620(a) of the foreign assistance act of 
1961 (22 U.S.C. 2370(a)), sections 202 
and 203 of the International Emergency 
economic powers act (50 U.S.C. 1701-
1702), or any other proclamation, order, 
regulation, or license issued pursuant 
thereto, shall be subject to execution 
or attachment in aid of execution of any 
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judgment relating to a claim for which 
a foreign state (including any agency or 
instrumentality or such state) claiming 
such property is not immune under 
section 1605(a)(7) (as in effect before the 
enactment of section 1605a) or section 
1605a.

(B) Subparagraph (A) shall not apply if, at 
the time the property is expropriated or 
seized by the foreign state, the property 
has been held in title by a natural person 
or, if held in trust, has been held for the 
benefit of a natural person or persons.

(2)

(A) At the request of any party in whose 
favor a judgment has been issued with 
respect to a claim for which the foreign 
state is not immune under section 1605(a)
(7) (as in effect before the enactment of 
section 1605a) or section 1605a, the 
Secretary of the Treasury and the 
Secretary of State should make every 
effort to fully, promptly, and effectively 
assist any judgment creditor or any 
court that has issued any such judgment 
in identifying, locating, and executing 
against the property of that foreign state 
or any agency or instrumentality of such 
state.
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(b) in providing such assistance, the 
Secretaries—

(i) may provide such information to the 
court under seal; and

(ii) should make every effort to provide 
the informat ion in a manner 
sufficient to allow the court to direct 
the United States Marshall’s office 
to promptly and effectively execute 
against that property.

(3) WAIVER.—The President may waive any 
provision of paragraph (1) in the interest of 
national security.

(g) propertY in Certain aCtionS.—

(1) in general.—Subject to paragraph 
(3), the property of a foreign state against 
which a judgment is entered under section 
1605A, and the property of an agency or 
instrumentality of such a state, including 
property that is a separate juridical entity 
or is an interest held directly or indirectly 
in a separate juridical entity, is subject to 
attachment in aid of execution, and execution, 
upon that judgment as provided in this 
section, regardless of—
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(a) the level of economic control over the 
property by the government of the 
foreign state;

(B) whether the profits of the property go to 
that government;

(C) the degree to which officials of that 
government manage the property or 
otherwise control its daily affairs;

(d) whether that government is the sole 
beneficiary in interest of the property; 
or

(E) whether establishing the property as a 
separate entity would entitle the foreign 
state to benefits in United States courts 
while avoiding its obligations.

(2) U n i t e d  S t a t e S  S o V e r e i g n 
IMMUNITY INAPPLICABLE.—Any 
property of a foreign state, or agency or 
instrumentality of a foreign state, to which 
paragraph (1) applies shall not be immune 
from attachment in aid of execution, or 
execution, upon a judgment entered under 
section 1605A because the property is 
regulated by the United States Government 
by reason of action taken against that foreign 
state under the Trading With the Enemy Act 
or the International Emergency Economic 
powers act.
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(3) third-pa rt Y Joint propert Y 
holderS.— nothing in this subsection 
shall be construed to supersede the authority 
of a court to prevent appropriately the 
impairment of an interest held by a person 
who is not liable in the action giving rise to a 
judgment in property subject to attachment 
in aid of execution, or execution, upon such 
judgment.

§ 1611. certain types of property immune from 
execution

(a) notwithstanding the provisions of section 1610 of 
this chapter, the property of those organizations 
designated by the President as being entitled to 
enjoy the privileges, exemptions, and immunities 
provided by the International Organizations 
immunities act shall not be subject to attachment 
or any other judicial process impeding the 
disbursement of funds to, or on the order of, a 
foreign state as the result of an action brought in 
the courts of the United States or of the States.

(b) notwithstanding the provisions of section 1610 of 
this chapter, the property of a foreign state shall 
be immune from attachment and from execution, 
if—

(1) the property is that of a foreign central 
bank or monetary authority held for its own 
account, unless such bank or authority, or 
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its parent foreign government, has explicitly 
waived its immunity from attachment in aid of 
execution, or from execution, notwithstanding 
any withdrawal of the waiver which the bank, 
authority or government may purport to 
effect except in accordance with the terms 
of the waiver; or

(2) the property is, or is intended to be, used in 
connection with a military activity and

(A) is of a military character, or

(B) is under the control of a military 
authority or defense agency.

(c) notwithstanding the provisions of section 1610 
of this chapter, the property of a foreign state 
shall be immune from attachment and from 
execution in an action brought under section 302 
of the Cuban Liberty and Democratic Solidarity 
(libertad) act of 1996 to the extent that 
the property is a facility or installation used 
by an accredited diplomatic mission for official 
purposes.
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