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Commonwealth of Kentucky
Court of Appeals

NO. 2015-CA-001332-MR

APPEAL FROM JEFFERSON CIRCUIT COURT
HONORABLE BRIAN C. EDWARDS, JUDGE

ACTION NO. 08-CR-002942

GREGORY SCOTT ROSS
APPELLANT

v.

COMMONWEALTH OF KENTUCKY
APPELLEE

OPINION
AFFIRMING

BEFORE: COMBS, D. LAMBERT, AND NICKELL,
JUDGES.

COMBS, JUDGE: Gregory Scott Ross appeals the
Jefferson Circuit Court's denial of his motion to vacate,
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set aside or correct his sentence pursuant to RCr1

11.42. On appeal, Ross argues that he was entitled to
post-conviction relief after he pleaded guilty in
exchange for a deferred sentence. Because RCr 11.42
is not available to individuals on pretrial diversion, we
affirm.

Ross was accused of touching two girls under
the age of twelve in a sexual manner. A grand jury
indicted him on two counts of first-degree sexual
abuse. In exchange for Ross's plea of guilty, the
Commonwealth agreed to recommend amending one
count to custodial interference and the other count to
sexual misconduct. It also agreed to recommend that
he be placed on pretrial diversion. On March 16, 2010,
Ross entered his guilty plea pursuant to North
Carolina v. Alford.2 The circuit court accepted Ross's
plea as knowing and voluntary, and his one-year
sentence for custodial interference and twelve-month
sentence for sexual misconduct were deferred for five
years.

Ross subsequently filed his RCr 11.42 motion in
the circuit court, challenging the knowing and
voluntary nature of his guilty plea based on
constitutionally ineffective assistance of counsel. The

1Kentucky Rules of Criminal Procedures.

2400 U.S. 25, 91 S.Ct. 160, 27 L.Ed.2d 162 (1970). An
"Alford Plea" allows a defendant to plead guilty in order to take
advantage of a plea bargain while continuing to maintain his or
her innocence.
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circuit court denied the motion without holding a
hearing. It found that Ross's claim was not cognizable
because RCr 11.42 requires a movant to be in custody
under sentence or on probation, parole, or conditional
discharge. The court also found that although Ross's
motion was filed prior to his completing pretrial
diversion, he had since completed the program.
Therefore, there was no conviction for which relief
could be granted.

On appeal, Ross asserts that the circuit court
erred in finding that he was not entitled to relief. In
support, he argues that RCr 11.42 requires a sentence
but not a conviction and that pretrial diversion is a
sentence. He further argues that pretrial diversion is
a form of probation and that the legislature intended
to protect individuals "sentenced" to pretrial diversion.
Because the language of RCr 11.42 is clear and
unambiguous, we decline to follow Ross's reasoning to
conclude that the rule provides relief for individuals
placed on pretrial diversion.

RCr 11.42 allows a defendant who has been
convicted of a crime to collaterally attack his sentence.
The Rule expressly limits the filing of such a motion to
one who is "in custody under sentence or . . . on
probation, parole, or conditional discharge." RCr
11.42(1). The list of those permitted to file motions
under the Rule does not include individuals placed on
pretrial diversion. "The language of [RCr 11.42] is
plain and unambiguous[.]" Parrish v. Commonwealth,
283 S.W.3d 675 (Ky. 2009). Where the language of a
rule is clear, we cannot resort to construction. See

A-3



Griffin v. City of Bowling Green, 458 S.W.2d 456, 457
(Ky. 1970) ("Where the words used in a statute are
clear and unambiguous and express the legislative
intent, there is no room for construction and the
statute must be accepted as it is written."). Because
RCr 11.42 does not include individuals placed on
pretrial diversion, we cannot construe into existence
language that is not in the Rule.

Moreover, it would be absurd to read the
language of RCr 11.42 as including individuals placed
on pretrial diversion. The Rule "[b]y its plain language
. . . is a mechanism by which the party claims a right
to be released' from his sentence. It is axiomatic that
a person cannot be released from a sentence which has
been completed." Parrish, 283 S.W.3d at 677.
Similarly, a person cannot be released from a sentence
that has never been imposed. In Commonwealth v.
Derringer, 386 S.W.3d 123 (Ky. 2012), the Supreme
Court of Kentucky concluded that a defendant placed
on pretrial diversion is not yet sentenced and that he
will never be sentenced if his diversion is successfully
completed:

The trial court imposes a sentence
on the defendant only after diversion is
revoked and the trial court holds a
sentencing hearing. Unlike sentences of
probation or conditional discharge,
pretrial diversion is not a sentencing
alternative; it is an interruption of
prosecution prior to final disposition of a
case that enables defendants to obtain
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deferred sentencing for a specified period
of time. With probation, the trial court ...
first decides on a sentence of
imprisonment, but then imposes
conditions for release and supervision in
lieu of implementation of incarceration at
sentencing. In diversion proceedings, a
defendant is granted diversion subject to
a guilty plea; but only if the trial court
revokes diversion is the defendant
sentenced. If the defendant successfully
completes diversion, a sentence will
never be imposed; and the conviction will
be dismissed-diverted.

Id. at 130 (citations and internal quotation marks
omitted). Therefore, one placed on diversion has no
sentence from which he can claim a right to be
released. This is particularly true for one who has
successfully completed his diversion because at that
point there is no possibility of executing the diverted
sentence.

In this case, Ross was placed on diversion. He
successfully completed his diversion, and his charges
were dismissed. Therefore, he was never sentenced.
There is not and never will be in this case a sentence
from which Ross can claim a right to be released. The
language of RCr 11.42 is clear and unambiguous: relief
is not available under the Rule for individuals placed
on pretrial diversion. Accordingly, the trial court
correctly denied Ross's motion.
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We affirm the order of the Jefferson Circuit
Court.

ALL CONCUR.

BRIEF FOR APPELLANT:

Jefferey Ogden Katz
Eric James Chisholm
Chicago, Illinois

BRIEF FOR APPELLEE:

Andy Beshear
Attorney General of Kentucky
Thomas A. Van De Rostyne
Assistant Attorney General
Frankfort, Kentucky
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APPENDIX B

COMMONWEALTH OF KENTUCKY
SUPREME COURT

FILE NO:
COURT OF APPEALS

FILE NO. 2015-CA-001332-MR
JEFFERSON CIRCUIT COURT

ACTION NO. 08-CR-002942

GREGORY SCOTT ROSS
MOVANT

v.

THE COMMONWEALTH OF KENTUCKY
RESPONDENT

MOTION FOR DISCRETIONARY REVIEW

Respectfully submitted,

/s/                              
Jefferey Ogden Katz
Eric James Chisholm
One North LaSalle St
Suite 2100
Chicago, Illinois 60602
(312) 223-1699
Counsel for Appellant
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CERTIFICATE OF SERVICE

The undersigned does hereby certify that true and
correct copies of this Motion for Discretionary Review
have been hand-delivered to Assistant Attorney
General Thomas A. Van De Rostyne at 1024 Capital
Center Drive in Frankfort, Kentucky, and to the clerk
of the court for the Kentucky Court of Appeals at 360
Democrat Drive in Frankfort, Kentucky.

Gregory Scott Ross
Movant
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NO. 08-CR-2942 JEFFERSON CIRCUIT COURT
DIV1SION ELEVEN (11)
JUDGE BRIAN C. EDWARDS

COMMONWEALTH OF KENTUCKY
PLAINTIFF

v.

GREGORY SCOTT ROSS
DEFENDANT

OPINION AND ORDER DENYING MOTION
FOR POST-CONVICTION RELIEF

This matter comes before the Court on Gregory
Scott Ross's ("Mr. Ross") Motion for Post-Conviction
Relief pursuant to RCr 11.42. A hearing on the matter
came was held by this Court on March 18, 2015. Both
parties argued their positions at the hearing and have
briefed the issues. The Court now being sufficiently
advised will deny the motion.

FINDINGS OF FACT

Mr. Ross filed this motion on July 24, 2014,
requesting post-conviction relief from his March 16,
2010, guilty plea on grounds that his counsel was
ineffective in representing him in that matter. Mr.
Ross was indicted on two counts of first-degree sexual
abuse. Flowing plea negotiations between defense
counsel and the Commonwealth, Mr. Ross accepted the
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Commonwealth's offer to amend the first count to
first-degree sexual abuse and the second count to
custodial interference. The Commonwealth
recommended pretrial diversion for a period of five
years, which would allow Mr. Ross to avoid having to
register as a sex offender. Mr. Ross pled guilty to both
charges on March 16, 2010, and the Court accepted his
plea, finding it to be made knowingly and voluntarily.
Mr. Ross was then placed on diversion. At the time of
his plea, Mr. Ross was represented by attorneys Alex
Dathome and Brian Butler ("Mr. Dathome" and "Mr.
Butler" respectively). Mr. Ross alleges that his counsel
was ineffective by failing to advice him of the
consequences of being labeled a sex offender; that
counsel failed to properly investigate his case; and that
counsel coerced him into entering a plea.

OPINION

Relief is available under RCr 11.42 under limited
circumstances. The rule allows "[a] prisoner in custody
under sentence or a defendant on probation, parole or
conditional discharge who claims a right to be released
on the ground that the sentence is subject to collateral
attack to proceed directly by motion in the court that
imposed the sentence to vacate, set aside or correct it.

Mr. Ross is not in custody, nor is he on
probation, parole, or completing a sentence to be
conditionally discharged. Mr. Ross has successfully
completed the pretrial diversion program although the
Court does note that the instant motion was filed prior
to his successful completion. Charges against a
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defendant who successfully completes the program do
not constitute a criminal conviction. See KRS 533.258.
Post-conviction relief is not available under RCr 11.42
if there has been no actual conviction. As such, the
Court lacks jurisdiction over this matter and cannot
consider Mr. Ross's motion on its merits.

Additionally, Mr. Ross has filed a Motion to
Disqualify Commonwealth Attorney Dorislee Gilbert
and has requested an evidentiary hearing. The Court
must deny Mr. Ross's request for an evidentiary
hearing because, as previously explained, the Court
lacks jurisdiction over this matter which renders the
motion to disqualify moot.

ORDER

WHEREFORE IT IS HEREBY ORDERED AND
ADJUDGED that Gregory Scott Ross's Motion for
Post-Conviction Relief be and hereby is DENIED .

/s/
BRIAN C. EDWARDS, JUDGE
JEFFERSON CIRCUIT COURT

cc: Attorneys of record

[DATE STAMP]
ENTERED IN COURT

DAVID L. NICHOLSON, CLERK
AUG 05 2015
BY /s/             

DEPUTY CLERK
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APPENDIX C

SUPREME COURT OF KENTUCKY

December 7, 2017, Decided

2017-SC-000432-D

GREGORY SCOTT ROSS

v.

COMMONWEALTH OF KENTUCKY

Notice: Decision without published opinion

OPINION

Discretionary review denied.
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