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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

Case No. 2:15-CV-2675
JUDGE SMITH

Ann Ellen Dunlap,

Plaintiff,
v.
Jacob Lew, et al.,

Defendants.

OPINION AND ORDER
This matter is before the Court on Defendants’

Motion to Dismiss Plaintiffs Amended Complaint
(Doc. 11). Plaintiff, proceeding pro se, has responded
in opposition and Defendants have replied. This
matter is ripe for review. For the reasons that follow,
Defendants’ Motion to Dismiss is GRANTED.

I. BACKGROUND

Plaintiff Ann Dunlap initiated this case against
the United States, Jacob Lew, Layne Carver, Alicia
Hagen, Patricia Weese, and “John Doe: ID
100000099691” on July 31, 2015,and subsequently
filed an Amended Complaint on September 25, 2015.
(Doc. Nos 2 and 5). In her Amended Complaint,
Plaintiff alleges a variety of constitutional violations,
seeks a reffmd of taxes collected through levies,
demands that the IRS Case: be enjoined fram further
collection and seeks punitive damages “for the harm
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caused by the Defendants.” (Doc. 5 Am. Compl. 20).
Plaintiff contends that the federal system of taxation
1s a voluntary one, she chose not to volunteer when
she did not to file a Form 1040, U.S. Individual
Income Tax Return, and the IRS acted without
authority and violated Plaintiff's constitutional rights
when it created substitute for returns and assessed
and collected taxes for tax years in which Plaintiff did
not file a return. Based on those alleged constitutional
violations, Plaintiff seeks a refund of garnished funds
and punitive damages. Plaintiff further requests that
the substitute for returns be removed from her record
and that her employers “be notified that NO further
action is forth-coming I[sic] and the need for
withholding is over.” (Doc. 5, Am. Compl. 20). The
Amended Complaint does not allege that Plaintiff
filed a timely and proper administrative claim for
refund or damages.

Defendants move to dismiss Plaintiff’s Amended
Complaint under Rules 12 (b) (1) and (6) of the
Federal Rules of Civil Procedure on the grounds that
the Court lacks jurisdiction over the Amended
Complaint because Plaintiff's claims are barred by
the sovereign immunity of the United ‘States,
Plaintiff's complaint fails to state a clalm upon which
relief can be granted, and Plaintiff's requested relief
1s barred by the Anti-Injunction and Declaratory
Judgment Acts. In addition, the individually named
defendants must be dismissed becayse the Umted
States is the only proper defendapt
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II. STANDARDS OF REVIEW
A. Rule 12(b)(1)

Rule 12(b)(1) provides that an action may be
dismissed for lack of subject matter jurisdiction.
Under the Federal Rules of Civil Procedure,
“Ipllaintiffs have the burden of proving jurisdiction in
order to survive a Rule 12(b)(1) motion....” Weaver v.
Univ. of Cincinnati, 758 F. Supp. 446, 448 (S.D. Ohio
1991) (Rubin, J.) (citing Moir v. Greater Cleveland
Reg’ Transit Auth., 895 F.2d 266, 269 (6th Cir. 1990)).
See also Rapier v. Union City Non-Ferrous, Inc., 197
F. Supp. 2d 1008, 1012 (S.D. Ohio 2002) (Rice, C.J.)
(citing McNutt v. Gen. Motors Acceptance Corp. of
Indiana, Inc., 298 U.S. 178, 189 (1936); Rogers v.
Stratton Indus., Inc., 198 F.2d 913, 915 (6th Cir. 1986))
(“The plaintiff bears the burden of establishing, by a
preponderance of the evidence of federal subject
matter jurisdiction”).

Motions under Rule 12(b)(1) generally come in two
varieties, either facial or factual attacks on the
complaint. United States v. Ritchie, 15 F.3d 592, 598
(6th Cir. 1994). A facial attack on the subject matter
jurisdiction alleged by a complaint merely questions
the sufficiency of the pleading. /d. In reviewing such
a facial attack, a trial court takes the allegations in
the complaint as true, a similar safeguard employed
under Rule 12(b)(6) motions to dismiss. /d. On the
other hand, when a court reviews a- complalnt under
a factual attack no presumptive truthfulness apphes
to the factual allegatlons Ohio Nat’l Life Ins. Co. v.
United States, 922 F.2d 320, 325 (6t Cir. 1990); see
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also Natl Ass’n of Minority Contractors v. Martinez,
248 F. Supp. 2d 679, 681 (S.D. Ohio 2002) (Rice, C.J.).
As a result, this Court may weigh the evidence and
resolve any factual disputes when adjudicating such
a jurisdictional challenge. United States v. Ritchie, 15
F.3d 592, 598 (6th Cir. 1994) (citing Moir, 895 F.2d at
269). ‘

B. Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) permits
dismissal of a lawsuit for “failure to state a claim upon
which relief can be granted.” A Rule 12(b)(6) motion
to dismiss is directed solely to the complaints and any
 exhibits attached to it. Roth Steel Prods v. Sharon
Steel Corp., 705 F.2d 134, 155 (6t Cir, 1983). The
merits of the claims set forth in the complaint are not
at issue on a motion to dismiss for failure to state a
claim. Consequently, a complaint will be dismissed
pursuant to Rule 12(b)(6) only if there is no law to
support the claims made, or if the facts alleged are
insufficient to state a claim, or if on the face of the
complaint there is an insurmountable bar to relief.
See Rauch v. Day & Night Mfg. Corp., 576 F.2d 697,
702 (6th Cir. 1978). Rule 12(b)(6) must be read in
conjunction with Rule 8(a) of the Federal Rules of
Civil Proce@ure, which requires the complaint to
contain a “short and plain statement of the claim
showing that the pleader is entitled to reliefl.]”

A court, in considering a 12(b)(6) motion to
dismiss, must “construe the complaint in the light
most favorable to the plainﬁff,” accép‘pirig as true all
the plaintiff's factual allegations. Gunasekera v.
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Irwin, 551 F.3d 461, 466 (6t Cir. 2009). Although in
this context all of the factual allegations in the
complaint are taken as true, a court is “not bound to
accept as true a legal conclusion couched as a factual
allegation.” Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 555 (2007). Consequently, “[t]hreadbare recitals
of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Ashcroft v.
Igbal 556 U.S. 662, 678 (2009).

Furthermore, to survive dismissal pursuant to Rule
12(b)(6), a claim must contain sufficient factual
matter to “state a claim to relief that is plausible on
its face.” Twombly, at 570. “A claim has facial
plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct
alleged.” Igbal, at 678. While a complaint need not
contain “detailed factual allegations,” its “factual
allegations must be enough to raise a right to relief
above the speculative level on the assumption that all
the allegations in the complaint are true.” Twombly,
at 555. “[Wlhere the well-pleaded facts do not permit
the court to infer more than the mere possibility of
misconduct, the complaint has alleged--but it has not
‘show[n)’ — ‘that the pleader is entitled to relief’ Igbal,
at 679 (quoting Fed. R. Civ. P. 8(2)(2)). In the final
analysis, the task, of determining plausibility is
“Context-speg{iﬁc [and] requires the reviewing court to
draw on its judicial experience and cpm;mon sense.”

1d
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ITI. DISCUSSION

Defendants have moved to dismiss Plaintiff's
claims against them asserting that they are barred by
sovereign immunity, that the Amended Complaint
fails to state a claim upon which relief can be granted
and that Plaintiff's requested relief is barred by the
Anti-Injunction and Declaratory Judgment Act.
Further, the individual defendants asserts that they
must be dismissed because the United States is the
only proper party. The Court will address these
arguments in turn.
A. Sovereign Immunity/Jurisdiction

Defendant, the United States, asserts that it is
immune from suit on the basis of sovereign immunity.
The United States is immune from suit under the
doctrine of sovereign immunity with the exception of
cases where the United States has expressed waived
sovereign immunity. “A waiver of sovereign immunity
cannot be implied but must unequivocally expressed.”
United States v. Mitchell, 445 U.S. 535, 538 (1980).
Waivers of sovereign immunity are “strictly
construed” in favor of the government. See United
States v. Idaho, 508 U.S. 1, 6-7 (1993); United States
v. Nordic Village, Inc., 503 U.S. 30, 34 (1992); United
States v. King, 395 U.S. 1, 4 (1969). Without a waiver
of sovereign immunity, an action against the United
States must be dismissed. | ’

Plaintiff fails to site any basis for waiver of
sovereign immunity in her Amended Complaint, but
does reference the Federal Torts Claims Act (‘FTCA”)
in her response to Defendants’ Motion to Dismiss.



App. 7

(Doc. 12). Although the FTCA, 28 U.S.C. Section 2671,
et seq., waives to some extent the government’s
immunity, Section 2680(c) of that Act provides an
exception for a claim for relief arising from the
assessment and collection of taxes and precludes the
suit therefore. Specifically, the FTCA contains an
exception to waiver of sovereign immunity for “[alny
claim arising in respect of the assessment or collection
of any tax.” 28 U.S.C. Section 2680(c). Therefore,
Plaintiffs claims agamst Defendants involving the
IRS assessments and collection through levies and
garnishments are barred from proceeding in this
Court.

Further, a taxpayer who seeks a refund of taxes
paid to the federal government, “must first file an
administrative claim for refund with the Secretary of
Treasury prior to bringing an action against the
United States for a tax refund.” McDonnell v. United
States, 180 F.3d 721, 722 (6% Cir. 1999); see also
Berea v. Mesa Med. Group, PLLC, 779 F.3d 352, 359
(6th  Cir. 2015) (“The exhaustion-of-remedies
requirement in Section 7422(a) is mandatory.”).
Plaintiff has not alleged that she filed an
administrative claim with the IRS and “[plrior
presentation of an administrative claim is a
jurisdictional prerequisite to a tort action against the
United States.” N. Shore Strapping Co. v. United
States No. 92 3730, 1993 U.S. App. LEXIS 10539, at
*11-12 (6th Cir. 1993); see also Ex. Jet Aviation, Inc.
v. United States, 507 F.2d 508, 514 (Gth Cir. 1974) (“As
the Government points out, the administrative ¢laim



App. 8

procedure prescribed in [28 U.S.C.] Section is 2675 is
jurisdictional.”). Accordingly, because the United
States has not waived sovereign immunity with
respect to Plaintiff's claims against it and because
Plaintiff has failed to file any type of refund claim
(formal or informal): with the IRS, Plaintiff's claims
against the United States must be dismissed.
B. Injunctive Relief

Title 26, Section 7421 (the Anti-injunction and De-
claratory Judgment Act) of the Internal Revenue
Code, provides that “no suit for the purpose of
restraining the assessment or collection of any tax
shall be maintained in any court by any person,
whether or not such person is the person against
whom such tax was assessed.” 26 U.S.C. Section 7421.
Rather, the Internal Revenue code provides
individuals who wish to challenge tax assessments
with the option to: (1) file in Tax Court under 26
U.S.C. Section 6213, before the deficiency is paid; or
(2) pay the deficiency, file a claim for a refund, and
then proceed in federal district court under 26 U.S.C.
Section 7422. The effect of the Anti-Injunction Act is
“to withdraw jurisdiction from the state and federal
- courts to entertain suits seeking injunctions prohibit-
ing the collection of federal taxes..., permit the United
States to assess and collect taxes alleged to be due

'1None of Pl‘aiintiff s correspondence to the IRS (attached to
her Amended Complaint) requests a refund, identifies any tax
year for which payment was made, discusses payment or '
collection of any tax, or in any way notifies the IRS of an intent
to seek a refungji. '



App. 9

without judicial intervention, and to require that
legal right to the disputed sums be determined in a
suit for refund.” Enochs v. Williams Packing & Nav.
Co., 370 U.S. 1, 5-6 (1962). Therefore, to the extent
Plaintiff seeks injunction relief regarding the future
withholding of taxes from her wage, such request is
an attempt to restrain the collection of taxes and is
barred by the Anti-Injunction Act. See Beerbower v.
United States, No. 85-1034, 1986 U.S. App. LEXIS
19515, at *8(6th Cir. 1986).
C. The Individual Defendants

Defendants argue, and the Court agrees that the
individually named defendants must be dismissed
because they are not the proper defendants in this
action; the United States is the only proper defendant.
The allegations contained in Plaintiffs Amended
Complaint concern the individual defendants’ conduct
in their official capacity only; therefore, the requested
relief i1s against the United States. See Hawaii v.
Gordon, 373 U.S. 56, 58 (1963) (relief sought nominal-
ly against an officer is actually against the sovereign
if the decree would operate against the sovereign).
The Sixth Circuit has explicitly held that a claim for
damages under 26 U.S.C. Section 7433 is an exclusive
remedy and bars claims against individual agents.
Fishburn v. Brown, 125 F.3d 979, 982-83 (6th Cir.
1997). Similarly, Congress provided in 26 U.S.C.
Section 7422(0(1) that a refund suit “may be
maintained only against the United States and not
against any officer or employee of the Umted
States...” Therefore the only proper party in thl,s
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action is the United States, and the individual
defendants must be dismissed.

IV. CONCLUSION

As set forth above, Plaintiff's claims against the
individual defendants are not proper, the only proper
party is the United States. And, Plaintiffs claim
against the United States are barred based on
sovereign immunity and for failure to exhaust her ad-
ministrative remedies. Accordingly, Plaintiffs
Amended Complaint is hereby DISMISSED.

Plaintiff has also filed a Motion for Preliminary In-
junction to which Defendants have responded in
opposition. Having already found that Plaintiff's
Amended Complaint should be dismissed, Plaintiff's
Motion for Preliminary Injunction is hereby DENIED
AS MOOT.
from the Court’s pending motions list. The Clerk shall
DISMISS this case. |

IT IS SO ORDERED.
DATED this 19tk of May, 2016.

: /S/Geqrg;e C’ Smitb _
GEORGE C. SMITH, JUDGE
UNITED STATES;DISTRICT COURT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION:

Case No. 2:15-CV-2675
JUDGE SMITH

Ann Ellen Dunlap
Plaintiff,
v.
Jacob Lew, et al.,
Defendants.
ORDER

Th1s matter is before the Court on Plaintiff's pro se -
Void Judgment, which the Court will construe as a
Motion for Reconsideration of the Court’s Opinion and
Order dismissing Plaintiffs case for lack of juris-
diction (Doc. 22). Plaintiff is seeking to have the
judgment entered against her declared void by
arguing that this Court lacked jurisdiction. Plaintiff
cites several United States Supreme Court decisions
that are not relevant to the case at bar.

“IA] motion for reconsideration should not provide
the parties with an opportunity for a second bite at
the apple.” In re Christie, 222 B.R. 64, 66 (Bankr. D.
N.J. 1998) (citing Database v. Bellsouth Advertising
& Publishing Corp., 825 F. Supp.1216, 1220). “A party
seeking reconsideration must show more than a
dlsagreement with the Court’s de01s1on and ‘recapitu-
lation of the cases arguments con31dered by the court
before rendering its original decision falls to carry the
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moving party’s burden.” Database, 825 F. Supp. At
grounded on a request that a court rethink a decision
already made. See Glendon Energy Co. v. Borough of
Glendon, 836 F. Supp. 11109, 1122 (E.D. Pa. 1993).
When a motion for reconsideration raises only a dis-
agreement by a party with a decision of the court, that
dispute “should be dealt with in the normal appellate
process, not on a motion for reargument.” Database,
825 F. Supp. At 1220.

After careful review of Plaintiffs Void Judgment/
or Motion for Reconsideration, she has not raised
anything new for this Court’s consideration. Plaintiff
simply wants to reargue the case. However, this is not
the proper forum. A motion for reconsideration, as
stated above, is to be used to correct errors of law, or
fact, or to present newly discovered evidence. Plaintiff
has therefore failed to provide any basis for this Court
to reconsider its May 19, 2016 Opinion and Order
granting Defendants’ Motion to Dismiss. The Court
therefore DENIES Plaintiff's Void Judgment.

The Clerk shall remove Document 22 from the
Court’s pending motions list and this case shall
remain closed.

IT IS SO ORDERED.

DATED this 14t of June, 2016.

[s/George C. Smith
GEORGE C. SMITH, JUDGE

UNITED STATES DISTRICT COURT
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NOT RECOMMENDED FOR FULL-TEXT
PUBLICATION

No. 16-3658

UNITED STATES COURT OF APPEALS FOR THE
SIXTH CIRCUIT
Ann Ellen Dunlap,
Plaintiff-Appellant,
V.

Jacob Lew; Layne Carver; Alicia Hagen; Patricia
Weese; John Doe; United States of America,
Attorney General,

Defendants-Appellees.
ORDER

Before: Norris, McKeague, & White, Circuit Judges.

Ann Dunlap, an Ohio resident, appeals the district
court’s dismissal of her tax-protester action against
the United States, the Secretary of the Treasury, and
four employees of the Internal Revenue Serv1ce
(“IRS”). This case has been referred to a panel of the
court that, upon examination, unanimously agrees
that oral argument is not needed. See Fed. R. App. P.
34(a). | |

In her amended complaint, Dunlap alleged that
the defendants had illegally assessed federal income
taxes against her and were illegally collecting those
taxes. She conceded that she did not file tax returns
reporting the income she had earned, but maintained
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that compliance with federal tax laws is voluntary.
Dunlap alleged that she repeatedly wrote to the IRS
explaining her position, but that the individual defen-
dants never responded. She alleged that, instead, the
IRS unlawfully prepared substitute tax returns for
her, pursuant to 26 U.S.C. Section 6020, and assessed
taxes and penalties based on those returns. When
Dunlap failed to pay the assessments and penalties,
the IRS garnished her wages and placed levies upon
her bank account and retirement account. According
to Dunlap, the defendants’ actions violated her rights
under the Fourth, Fifth, Seventh, and Thirteenth
Amendments. Dunlap asked the court to order the de-
fendants to remove “any and all fraudulent document-
tation especially the substitute for returns” from her
file, to refund the taxes collected, and to notify her em-
ployers that there was no need to withhold any
further funds. She also asked the court to award
punitive damages.

The defendants filed a motion to dismiss the
amended complaint, pursuant to Federal Rule of Civil
Procedure 12(b)(1) and (6), on the grounds that
Dunlap’s claims against the United States are barred
by sovereign immunity, Dunlap failed to state a claim
upon which relief may be granted, and the requested
relief is barred by the Anti-Injunction and
Declaratory Judgment Acts. Dunlap subsequently
filed a motion for a preliminary injunction. The
district court granted the defendants’ motion,
dismissed the amended complaint;, and denied
anlap’s motion for a preliminary inj unction as moot.-
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Dunlap then filed a document she referred to as “Void
Judgment,” which the district court construed as
“motion for reconsideration and denied.

Dunlap now appeals. She argues that the district
court deprived her of her Seventh Amendment right
to a jury trial and instead “optled] to focus on inferior
statutes and procedures in order to [ar]rive at a de-
cision for dismissal.” She contends that the court’s
rulings on the Anti-Injunction Act and sovereign
immunity were erroneous and that her claims against
the individual defendants should not have been
dismissed because their actions violated her
constitutional rights. Dunlap has also filed a motion
to take judicial notice of certain documents outside
the record, namely, an October 24, 2016 Notice of
Penalty Charge from the IRS charging Dunlap with a
$5,000 penalty, Dunlap’s letter to the IRS in response
to the Notice, and a November 28, 2016 IRS Notice of
Intent to Levy.

We review a dismissal of a complaint pursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12 (b)(6)
de novo. Taylor v. Geithner, 703 F.3d 328, 332 (6th Cir.
2013); City of Columbus, Ohio v. Hotels.com, L.P,, 693
F.3d 642, 648 (6t Cir. 2012). A complaint survives a
motion to dismiss only if it “containls] sufficient
factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.” Ashcroft v. [qba]
556, U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.
Twomb]y, 550 U.S. 544, 570 (2007)).

First, the district court correctly held that
anlap’s claims for monetary relief against the
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United States were barred by sovereign immunity.
The United States cannot be sued without its consent,
and the terms of its consent defines a court’s jurisdic-
tion. See United States v. Dalm, 494 U.S. 596, 608
(1990). Waivers of sovereign immunity must be
unequivocally expressed and are strictly construed on
favor of the government; if a plaintiff cannot fit a
claim against the United States within terms of the
waiver, the court lacks jurisdiction over the case.
United States v. Mitchell, 455 U. S. 535,538 (1980).
Congress has waived sovereign immunity for
“lalny civil action against the United States for the
recovery of any internal-revenue tax alleged to have
been erroneously or illegally assessed or collected, or
any penalty claimed to have been collected without
authority or any sum alleged to have been excessive
or in any manner wrongfully collected under the
internal-revenue laws.” 28 U.S.C. Section 1346(a)(1).
However, “[dlespite its spacious terms, Section
1346(a)(1) must be read in conformity with other
statutory provisions which qualify a taxpayer’s right
to bring a refund suit upon compliance with certain
conditions.” Dalm, 494 U.S. at 601. The Internal
Revenue Code mandates that the taxpayer must first
submit a claim with the IRS, see 26 U.S.C. Section
7422(a), and that the taxpayer must file suit within
two years of the IRS’s disallowance of the claim, see
26 U.S.C. Section 6532(a)(1). In addition, a taxpayer
must generally pay his or her full tax 11ab1hty before
filing suit in federal court. See Flora v. United Sta tes,
357 U.S. 63, 75-76 (1958), aff’d on reh’z, 362 U.S. 145
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(1960). Dunlap’s amended complaint failed to allege
facts showing that she filed an administrative claim
with the IRS or paid her tax deficiency in full. And, to
the extent Dunlap argued that the Federal Tort
Claims Act (“FTCA”) provided a basis for a waiver of
sovereign immunity, the FTCA, as the district court
explained, contains an exception to its waiver of
sovereign immunity for “[alny claim arising in respect
of the assessment or collection of any tax.” 28 U.S.C.
Section 2680(c).

Second, the district court properly dismissed
Dunlap’s claims for equitable relief on the ground that
such claims were barred by the Anti-Injunction Act,
which provides that “no suit for the purpose of
restraining the assessment or collection of any tax
shall be maintained in any court by any person.” 26
U.S.C Section 7421(a). “When the Anti-Injunction Act
applies, the district court is deprived of its jurisdiction
and the suit must be dismissed.” Shifman v. L R.S. No.
95:1910, 1996 WL 721787, at *1(6th Cir. Dec. 13,
1996). Thus, to the extent Dunlap sought injunctive
relief concerning the future withholding of taxes from
her wages, the action is barred. See United States v.
Am. Friends Serv. Comm., 419 U.S. 7, 10 (19’74) (“The
District Court’s injunction against the collection of
the tax by withholding enjoins the collection of the
tax, and 1s therefore contrary to the expréss, language
of the Anti-Injunction Act.”). Dunlap’s argument that
the Anti-Injunction Act does not apply to her cIaims
alleging constitutional violations is unavailing, See
Alexander v. Americans United Inc., 416 U.S. 752,
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759 (1974) (“[{Tlhe constitutional nature of a
taxpayer’s claim...is of no consequence under the
Anti-Injunction Act.”)

Third, Dunlap’s claims against the individual
defendants were subject to dismissal. Although
Dunlap purported to sue the defendants in their
individual capacities, her allegations against them
and the relief she requested concerned actions that
were or would be taken in only their official
capacities. Therefore, sovereign immunity bars her
claims. See Dugan v. Rank, 372 U.S. 609, 620 (1963).
Moreover, an action for a refund of taxes “may be
maintained only against the United States and not
against any officer or employee of the United States
(or former officer or employee) or his personal
‘representative.” 26 U.S.C. Section 7422 (H(D).
Similarly, with certain exceptions not applicable here,
an action against the United States under 26 U.S.C.
Section 7433 is the exclusive remedy for recovering
damages resulting from unauthorized tax collection
actions. 26 U.S.C. Section 7433(a). Finally, Dunlap
cites Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971), for
the first time in her appellate brief, apparently
arguing thaﬁ BiKens would allow her to bring an
action against the individual defendants. But the
exclusive remedy provided by Section 7433 precludes
a Bivens remedy. See Fishburn v. Brown, 125 F. 3d
979, 982-83 (6t Cir. 1997), abrogated on other
gz‘ounds by Arbaugb v. Y & H Corp., 546 U.S, 500
(2006), as recogmzed in Hoogerheide v. IRS 637 F.3d
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634, 636 (6th Cir. 2011).

Finally, because the documents that Dunlap seeks
to have this court judicially notice have no relevance
to the issues that are before this court, i.e., where
sovereign immunity and the Anti-Injunction Act bar
Dunlap’s suit and whether federal employees can be
sued for unauthorized tax collection, her motion to
take judicial notice will -be denied. See United States
v. Houston, 110 F. App’x 536, 545 (6th Cir. 2004).

Accordingly, we DENY the motion to take judicial
notice and AFFIRM the district court’s judgment.

- DATED this 274 day of June, 2017.

ENTERED BY ORDER OF THE COURT

/s/ Deborah S. Hunt
Deborah S. Hunt, Clerk
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No. 16-3658

UNITED STATES COURT OF APPEALS FOR THE
SIXTH CIRCUIT ‘
Ann Ellen Dunlap,
Plaintiff-Appellant,
v.
Jacob Lew; Layne Carver; Alicia Hagen; Patricia
Weese; John Doe; United States of America,
Attorney General,

Defendants-Appellees.
ORDER

Before: Norris, McKeague, & White, Circuit Judges.

Ann Dunlap petitions for rehearing of this court’s
order entered on Jun 2, 2017, affirming the district
court’s dismissal of her tax-protester action against
the United States, the Secretary of the Treasury, and
four employees of the Internal Revenue Service.

Upon review, we concluded that Dunlap has not
cited any misapprehension of law or fact that would
alter the court’s prior order. See Fed. R. App. P. 40(a).
Accordingly, the petition for rehearing is DENIED.
DATED this 30th day of October, 2017.

ENTERED BY ORDER OF THE COURT-

/s/ Deborah S. Hunt
Deborah S. Hunt, Clerk




