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TYMKOVICH, Chief Judge. 

-------------------------------------------------------------------------------------------------------------------- 

 Brandon Barrick brought this action under the 
False Claims Act on behalf of the United States, alleg-
ing his former employer Parker-Migliorini Interna-
tional (PMI) illegally smuggled beef into Japan and 
China. At the time of the scheme, China banned all im-
ports of U.S. beef, and Japan imposed heightened 
standards, under which certain types of U.S. beef 
would have been banned. 

 The False Claims Act prohibits false or fraudulent 
claims for payment to the United States. 31 U.S.C. 
§ 3729(a)(1)(A). The Act authorizes enforcement either 
by the Attorney General, id. § 3730(a), or by private in-
dividuals like Barrick, called “relators,” who bring  
qui tam actions in the government’s name, id. 
§ 3730(b)(1).1 Section 3729(a)(1)(G) of the Act also 

 
 1 See Rockwell Int’l Corp. v. United States, 549 U.S. 457, 463 
n.2 (2007) (“Qui tam is short for ‘qui tam pro domino rege quam  
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creates liability for so-called “reverse false claims.” 
These claims reverse the typical claim under the Act: 
instead of creating liability for wrongfully obtaining 
money from the government, the reverse-false-claims 
provision creates liability for wrongfully avoiding pay-
ments that should have been made to the government. 
But, crucially, liability under the reverse-false-claims 
provision requires the existence of an “obligation” – de-
fined as an “established duty” – to pay money to the 
government. Id. § 3729(a)(1)(G). 

 In this case, Barrick alleges PMI cheated the gov-
ernment out of the inspection fees that would have 
been paid if PMI had complied with federal law. The 
United States Department of Agriculture (USDA) 
charges an hourly rate for the process of inspecting and 
certifying meat for export to a country only if the coun-
try has higher standards than the United States. In 
order to smuggle beef into Japan and China, PMI lied 
about the beef ’s destination. PMI gave sham destina-
tions – Moldova or several Central American countries 
– which have import standards equal to or less than 
the United States. Based on these sham destinations, 
the USDA provided its usual (free) inspection rather 
than the appropriate heightened (reimbursable) in-
spection. 

 In Barrick’s view, an “obligation” to pay the gov-
ernment arises when the USDA is informed that meat 
is being exported to a country with inspection 

 
pro se ipso in hac parte sequitur,’ which means ‘who pursues this 
action on our Lord the King’s behalf as well as his own.’ ”). 
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standards higher than those in the United States. 
Thus, the government should have been paid for the 
inspections that would have occurred if PMI had accu-
rately reported the destination countries. 

 We disagree. Barrick cannot allege there was an 
“established duty” to pay the government for inspec-
tions for the smuggled beef. First, the obligation would 
never have arisen for the beef smuggled to China, 
where it was altogether banned. The relevant regula-
tions do not impose a charge for ascertaining whether 
a given destination country bans the import of U.S. 
meat, which is where the process would have ended. 
Second, the obligation for the beef smuggled to Japan 
did not rise to the level of an “established duty.” An es-
tablished duty is one owed at the time the improper 
conduct occurred, not a duty dependent on a future dis-
cretionary act. Here, the obligation would not have 
arisen absent a third-party meat supplier’s independ-
ent wrongful conduct. This is because the meat sup-
plier supplies the destination country to the USDA, 
thus controlling the type of inspection performed. But 
PMI did not use meat suppliers who were eligible to 
export beef to Japan. So, for an obligation to arise, the 
supplier would have had to report an accurate – and 
illegal – destination country to the USDA, even though 
the supplier was not eligible to export to that country. 
This conduct does not create an established duty under 
the Act. 

 Therefore, because we do not find Barrick can ad-
equately plead the existence of such an “obligation” by 
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PMI as the statute requires, we AFFIRM the district 
court’s denial of Barrick’s motion for leave to amend. 

 
I. Background 

 We begin with an overview of USDA regulations 
governing the inspection and certification of meat des-
tined for export. Then, we summarize Barrick’s allega-
tions, the applicable provision of the False Claims Act, 
and the grounds for the district court’s denial of leave 
to amend. 

 
A. The Export Certification Process 

 Federal law requires the USDA to inspect and cer-
tify meat destined for export. See 21 U.S.C. §§ 615-618; 
9 C.F.R. §§ 322.2, 322.4. The USDA delegates the re-
sponsibility for performing these inspections to the 
Food Safety and Inspection Service (FSIS). 9 C.F.R. 
§ 300.2. The export certification process normally in-
volves the following three steps. 

 First, a supplier completes an export application 
and provides it to a FSIS employee. FSIS Directive 
9000.1, Export Certification (U.S.D.A. 2006), at 1. This 
application indicates the destination country, the es-
tablishment from which the product is exported, and 
the name of the products being exported. FSIS Form 
9060-6 (“Application for Export Certificate”). 

 Second, the FSIS employee verifies the infor-
mation on the application and performs a physical in-
spection. This step includes verifying the product 
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meets the requirements of the destination country. 
FSIS Directive 9000.1, at 1-2, 4-6. The FSIS employee 
does so by consulting the “Export Library,” a list of re-
quirements officially communicated to FSIS by various 
countries. FSIS Directive 9000.1, at 3; USDA, Export 
Library (Sept. 1, 2017), https://www.fsis.usda.gov/ 
wps/portal/fsis/topics/international-affairs/exporting- 
products/export-library-requirements-by-country. Af-
ter verifying the information on the application, the 
FSIS employee signs the application and issues an ex-
port certificate. FSIS Form 9060-5 (“Export Certificate 
of Wholesomeness”). 

 Third, a FSIS certifying official compares the com-
pleted export certificate and the signed application. 
This step includes verifying again that the information 
is consistent with the destination country’s require-
ments. If the certifying official deems the export certif-
icate accurate, he signs it. The product is then eligible 
for export. FSIS Directive 9000.1, at 2, 7-8. 

 Domestic meat quality standards provide a base-
line for exported American meat. For some countries, 
that is enough – meat that satisfies U.S. law is good 
enough for them. Other countries, however, impose ad-
ditional requirements. When that is the case, “[o]nly 
facilities and products which meet those specific re-
quirements are eligible to export products to that coun-
try.” FSIS, Export Certification, at 41-25 (Apr. 14, 
2017), https://www.fsis.usda.gov/wps/wcm/connect/338f 
8b52-09e6-477f-bb5b-da6c4f3a996e/42_IM_Export_ 
Certification.pdf ?MOD=AJPERES. 
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 Another division of the USDA, the Agricultural 
Marketing Service, administers Export Verification 
and Quality System Assessment (EV/QSA) Programs, 
which ensure these specific requirements are met. Id. 
The Marketing Service reviews and approves compa-
nies as eligible suppliers under the EV/QSA programs, 
and maintains lists of approved suppliers. Id. Suppli-
ers must also maintain lists of products intended for 
export, which are approved by the Marketing Service. 
Id. Again, only eligible products from eligible suppliers 
can be exported to countries that require an EV/QSA 
program. 

 The export certification process is more thorough 
for products exported to countries that require an 
EV/QSA program. When the FSIS employees review 
the export applications – the second step of the process 
– they must always check the requirements of the des-
tination country. Id. at 41-27. If they see the destina-
tion country requires an EV/QSA program, they take 
additional steps, including ensuring that the facility is 
eligible to export to that country and that the product 
is eligible for export to that country. Id. 

 Another difference is that the export certification 
process can entail charges if suppliers export to coun-
tries that require an EV/QSA program. 

 The USDA distinguishes between “basic export 
services” and “voluntary reimbursable services.” The 
distinction is that FSIS charges suppliers for volun-
tary reimbursable services, but not for basic export ser-
vices. See FSIS Directive 9000.1 at 3 (“When export 
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certification services are performed in an official estab-
lishment[ ], the issuance of export certificates that are 
required by 9 CFR Part 322 and 381.104 through 
381.111 are not reimbursable services.”); see also FSIS 
Directive 12,600.1, Voluntary Reimbursable Inspec-
tion Services (U.S.D.A. 2007), at 2, 3 (same). “Only the 
execution of certifications that are in addition to FSIS 
regulatory requirements[ ] (e.g., additional certifica-
tions that are required by the importing country . . . ) 
are considered reimbursable services.” FSIS Directive 
12,600, at 3. Thus, since it is part of the typical FSIS 
inspection, “[b]asic export services include verifying 
. . . that country requirements are met for the applica-
ble products.” Export Certification, at 41-33. 

 But – and this is the central issue in this case – 
verifying compliance with an EV/QSA program is a re-
imbursable expense. Id. at 34; see also 9 C.F.R. 
§ 350.3(b) (authorizing inspectors to make certifica-
tions regarding livestock for export where conditions 
are in addition to those imposed by U.S. law), 9 C.F.R. 
§ 350.7 (requiring export applicants to pay fees and 
charges for inspections under Part 350). 

 In this context, the trigger for the charge is when 
the FSIS employee looks at the Export Library – 
FSIS’s list of requirements for various countries – and 
sees the country in question requires an EV/QSA pro-
gram. The charge cannot be triggered before then, 
since the FSIS employee always consults the Export 
Library as a matter of routine. But the additional steps 
the employee must then carry out – for example, check-
ing that the facility is an eligible supplier and that the 
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product is eligible for export under the relevant 
EV/QSA program – would incur a fee, since they are 
not part of the normal export certification process. 

B. PMI’s Scheme 

 PMI’s business includes exporting meat to local 
wholesale markets around the world. When PMI ex-
ports meat outside the United States, it places an order 
with an eligible supplier, informing the supplier of the 
destination country. See App. 245-46, 267. Based on 
that destination, the supplier applies for the proper ex-
port certificate and obtains the proper inspection from 
FSIS. Thus, by supplying the destination, PMI controls 
which inspection occurs. 

 The complaint alleges PMI smuggled beef into Ja-
pan and China to avoid complying with those coun-
tries’ import restrictions. After receiving an order from 
Japan or China, PMI would place an order with a meat 
supplier. At the time of the scheme, China banned all 
imports of U.S. beef, and Japan required an EV/QSA 
program because it banned beef from cattle slaugh-
tered over 30 months in age. So, if the actual destina-
tion was Japan, PMI would inform the supplier the 
destination was a Central American country. If the ac-
tual destination was China, PMI would inform the sup-
plier the destination was Moldova. FSIS would inspect 
the meat for free, since the sham destination countries 
named by PMI all have standards equal to or less than 
the United States. 

 Meat destined for Japan would be shipped to Cen-
tral America, repackaged and passed off as local beef, 
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and shipped to Japan. PMI allegedly referred to this 
method of getting meat into Japan as the “Japan Tri-
angle.” App. 241. Meat destined for China would be 
shipped to Hong Kong, never making it to Moldova, 
and smuggled from there into China. PMI allegedly re-
ferred to this method of getting meat into China as the 
“LSW Channel.” App. 242. 

 At the time, U.S. beef heading to Hong Kong had 
to comply with an EV/QSA program. FSIS would only 
give an Export Certificate for Hong Kong to eligible 
products produced by eligible suppliers – everything 
meeting the requirements of the EV/QSA program. So 
PMI did not want the product inspected as if it was go-
ing to Hong Kong – it could only have shipped eligible 
products from eligible suppliers and would have had to 
pay for any inspections. But Hong Kong would not 
have accepted the beef in question because it would not 
have been an eligible product. That is why PMI 
claimed the meat was destined for Moldova. 

 
C. Procedural Background 

 Barrick worked for PMI as a financial analyst 
from 2007 to 2012. In 2012, Barrick filed his original 
False Claims Act complaint under seal, providing the 
government with a copy so the United States could de-
termine whether to intervene. After reviewing the 
sealed complaint, the FBI initiated a criminal investi-
gation into PMI. This investigation led PMI to plead 
guilty to violating 21 U.S.C. § 611(b)(5), for knowingly 
making a false statement in a certificate required 
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under USDA regulations. This is a misdemeanor, and 
PMI paid a million dollar fine. 

 In 2015, the government declined to intervene in 
this action, so Barrick proceeded as a relator on the 
government’s behalf. Barrick raised three claims un-
der the False Claims Act: a reverse false claim, a con-
spiracy claim, and a retaliatory firing claim. After the 
district court dismissed Barrick’s complaint for vari-
ous pleading deficiencies, Barrick sought leave to 
amend his complaint. The district court allowed Bar-
rick to proceed with his retaliatory filing claim, but de-
nied leave to amend on the reverse false claim and the 
conspiracy claim, explaining amendment would be fu-
tile: Barrick failed to allege PMI had avoided an obli-
gation to pay the government. In the district court’s 
view, PMI’s scheme was not about avoiding inspection 
fees; it was about getting banned meat into China and 
Japan. PMI never would have paid the inspection fees, 
since they never wanted the meat inspected – the 
whole point was that the meat would not have passed 
inspection under the applicable standards. And the 
beef headed to China could not have been inspected, 
since China banned all U.S. beef. So there would never 
have been an obligation to pay inspection fees. The dis-
trict court certified the denial of the motion to amend 
as a final order under Federal Rule of Civil Procedure 
54(b), from which Barrick now appeals. 

 On appeal, we are only concerned with the sub-
stantive False Claims Act claims, not the retaliation 
claim, which remains before the district court. 
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II. Analysis 

 Barrick argues the district court erred by finding 
that amending the complaint would be futile because 
Barrick failed to allege the existence of an obligation. 
“ ‘A proposed amendment is futile if the complaint, as 
amended, would be subject to dismissal.’ ” Barnes v. 
Harris, 783 F.3d 1185, 1197 (10th Cir. 2015) (quoting 
Full Life Hospice, LLC v. Sebelius, 709 F.3d 1012, 1018 
(10th Cir. 2013)). “A complaint is subject to dismissal 
under [Federal Rule of Civil Procedure] 12(b)(6) if the 
plaintiff fails to allege facts that would ‘allow[ ] the 
court to draw the reasonable inference that the defend-
ant is liable for the misconduct alleged.’ ” Fields v. City 
of Tulsa, 753 F.3d 1000, 1012-13 (10th Cir. 2014) (quot-
ing Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). “Al- 
though we generally review for abuse of discretion a 
district court’s denial of leave to amend a complaint, 
when this denial is based on a determination that 
amendment would be futile, our review for abuse of 
discretion includes de novo review of the legal basis for 
the finding of futility.” Barnes, 783 F.3d at 1197 (quot-
ing Cohen v. Longshore, 621 F.3d 1311, 1314 (10th Cir. 
2010)). 

 
A. The Reverse-False-Claims Provision 

 As explained above, the reverse-false-claims pro-
vision, 31 U.S.C. § 3729(a)(1)(G), reverses the typical 
claim under the False Claims Act: instead of creating 
liability for wrongfully obtaining money from the gov-
ernment, the reverse-false-claims provision creates 
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liability for wrongfully avoiding payments that should 
have been made to the government. 

 Since the last time our court addressed this provi-
sion, in U.S. ex rel. Bahrani v. Conagra, Inc., 624 F.3d 
1275, 1279 (10th Cir. 2010) and U.S. ex rel. Bahrani v. 
Conagra, Inc., 465 F.3d 1189 (10th Cir. 2006), Congress 
has amended it.2 Before 2009, the reverse-false-claims 
provision imposed liability on any person who “know-
ingly makes, uses, or causes to be made or used, a false 
record or statement to conceal, avoid, or decrease an 
obligation to pay or transmit money or property to the 
Government.” 31 U.S.C. § 3729(a)(7) (1994). The 2009 
amendments changed the statute in two significant 
ways. 

 First, Congress added a second route to liability. 
The reverse-false-claims provision now imposes liabil-
ity on any person who: 

[1] knowingly makes, uses, or causes to be 
made or used, a false record or statement ma-
terial to an obligation to pay or transmit 
money or property to the Government, or [2] 
knowingly conceals or knowingly and improp-
erly avoids or decreases an obligation to pay 
or transmit money or property to the Govern-
ment. 

31 U.S.C. § 3729(a)(1)(G) (bracketed numbers added 
for clarity). This second route to liability expands on 
the first by not requiring a “false record or statement.” 

 
 2 For clarity, we note that all subsequent references to 
Conagra refer to the 2006 case. 
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Simply “knowingly and improperly avoid[ing] . . . an 
obligation to pay or transmit money or property to the 
Government” is enough. But, under either clause of 
this provision, there must exist an “obligation to pay 
. . . money . . . to the government.” 

 Second, Congress added a definition for the  
term “obligation,” which the statute had not previously 
defined. As amended, “obligation” means “an estab-
lished duty, whether or not fixed, arising from an ex-
press or implied contractual, grantor-grantee, or 
licensor-licensee relationship, from a fee-based or sim-
ilar relationship, from statute or regulation, or from 
the retention of any overpayment.” 31 U.S.C. 
§ 3729(b)(3) (emphasis added). 

 For our purposes, “established” is the key word in 
this definition. As the Fifth Circuit recently explained, 
“ ‘established’ refers to whether there is any duty to 
pay. . . .” U.S. ex rel. Simoneaux v. E.I. duPont de 
Nemours & Co., 843 F.3d 1033, 1037 (5th Cir. 2016); 
accord U.S. ex rel. Petras v. Simparel, Inc., 857 F.3d 497, 
505 (3d Cir. 2017) (“[A]n ‘established duty’ more likely 
refers to one owed at the time that the alleged im-
proper conduct under the FCA occurred. . . . [T]he term 
does not include a duty that is dependent on a future 
discretionary act.”). Under this interpretation, a duty 
to pay must be formally “established” before liability 
can arise under the False Claims Act. Simoneaux, 843 
F.3d at 1038-40; see also Petras, 857 F.3d at 506 (“[F]or 
a reverse FCA claim, the definition of an ‘obligation’ 
refers to one existing at the time of the improper con-
duct to pay the Government funds, the amount of 
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which may not be fixed at the time of the improper con-
duct.”). In other words, there is no liability for obliga-
tions to pay that are merely potential or contingent. 

 We have not previously addressed the definition of 
“obligation” added by the recent False Claims Act 
amendments, but in prior cases we explained that po-
tential obligations were not actionable under the stat-
ute prior to amendment. See Conagra, 465 F.3d at 
1195-97, 1203. In Conagra, we explained that a plain-
tiff must allege the defendant “had an existing legal 
obligation to pay or transmit money or property to the 
government.” Id. at 1195 (quoting Kennard v. Comstock 
Res. Inc., 363 F.3d 1039, 1048 (10th Cir. 2004)). And 
“the obligation must arise from some independent le-
gal duty.” Id. That meant that “potential obligations 
. . . are not properly the subject of a suit under [the  
reverse-false-claims provision.]” Id. at 1196 (quoting 
U.S. ex rel Huangyan Imp. & Exp. Corp. v. Nature’s 
Farm Prod., Inc., 370 F. Supp. 2d 993, 1000 (N.D. Cal. 
2005)). We also explained that where government offi-
cials were afforded discretion to determine whether to 
charge fees, the obligation was “contingent” and thus 
outside the scope of the provision. Id. at 1203. 

 Nothing in the statute’s new definition of “obliga-
tion” abrogates our previous approach. 

 
B. Application to PMI’s Scheme 

 PMI contends that the allegations do not support 
a cause of action under either clause of § 3729(a)(1)(G). 
We agree with the district court that they do not. 
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Barrick cannot allege there was an “established duty” 
to pay the government for inspections for the smuggled 
beef. 

 China is the easier case. There were no eligible 
suppliers for China during this period, since China 
banned all U.S. beef. During the normal phase of the 
inspection process – for which no charge applies – the 
FSIS employee would discover from the Export Li-
brary that China prohibited imports of U.S. beef. The 
inspection would never have reached a stage where 
charges could be incurred. 

 The fact that the meat stopped in Hong Kong, a 
permissible export destination, before traveling to 
China does not affect our analysis. The Act does not re-
quire that suppliers pay for an inspection to comply 
with import standards in a country that is merely a 
stop en route to their destination country. Thus, the 
fact that a shipment of meat might have stopped in 
Central America or New Zealand or Indonesia does not 
matter for analytical purposes. 

 Japan requires several more analytical steps, how-
ever, but no obligation to pay the government would 
have arisen in that context either. Barrick does not al-
lege PMI used suppliers eligible to export to Japan. 
Quite the opposite: he alleges the point of the scheme 
was to smuggle banned beef (that is, ineligible prod-
ucts from ineligible suppliers) into Japan. 

 Because the suppliers were ineligible, two things 
would need to happen for inspection fees to arise for 
the beef smuggled to Japan, even supposing PMI 
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accurately reported the destination to its ineligible 
suppliers. 

1. PMI and the supplier would have to agree to ex-
port to Japan even though the supplier is ineligi-
ble. In other words, without the supplier’s 
collusion, no inspection fees would arise. If the 
supplier declined on the grounds that it was ineli-
gible to ship to Japan, no inspection fees would 
arise. 

2. Despite the illegality of the arrangement, the sup-
plier would have to accurately list Japan as the 
destination on the export application. So, after de-
ciding to break the law, the supplier would have to 
decide to tell that to FSIS in order for any inspec-
tion fees to arise. If the supplier listed a destina-
tion country with standards equal to or less than 
the U.S. standards, no fees would arise. 

Only if these two things happened would any inspec-
tion fees arise. If they did happen, some amount of fees 
would have arisen: the FSIS employee would look at 
the export application, and access the Export Library 
to determine Japan’s requirements. At this point, the 
FSIS employee would see that Japan requires an EV 
program, triggering inspection fees. But the inspection 
would be extremely short: the FSIS employee would 
look to see if the supplier is eligible, find it is not, and 
reject the application. 

 The key is that for an obligation to arise here, it 
requires not only the supplier’s complicity in an illegal 
scheme, but the supplier’s willingness to list the true 
destination – and be found out easily. This requires at 
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least the two assumptions above – if PMI or the third-
party supplier decided not to go through with any of 
those steps, no inspection fees would arise. 

 The obligation to pay is thus potential and contin-
gent, as we explained in Conagra, because it depends 
on multiple assumptions, as well as a third party’s 
wrongful acts. That is, even if PMI had told an ineligi-
ble supplier it wished to export beef to Japan, there 
would not have been an inspection unless the supplier 
cooperated in the smuggling. But, in order to create li-
ability, the obligation must be formally established at 
the time of the improper conduct, not dependent on a 
future discretionary act – let alone two acts, let alone 
implausible ones, let alone by a third party. 

 Barrick contends our decision in Conagra, 465 
F.3d 1189, supports his interpretation of the Act. In 
Conagra, the plaintiff alleged employees of Conagra, a 
meat and hide exporter, routinely altered USDA export 
certificates. If an export certificate contained a sub-
stantive deficiency – for example, “the destination of 
the product” – USDA regulations required FSIS to is-
sue a new certificate, for which they would charge 
Conagra. Id. at 1193. Rather than obtain replacement 
certificates, Conagra employees would alter or forge 
export certificates to avoid fees the company would 
otherwise have to pay. Id. at 1194. We found the 
USDA’s requirement that Conagra obtain replacement 
certificates in certain situations and pay an accompa-
nying fee constituted an “obligation” under the statute. 
Id. When Conagra employees determined changes 
were necessary, it triggered an established duty to pay 
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the USDA to issue new certificates. Absent Conagra al-
tering the certificates, they would have had to pay the 
USDA for new certificates. The wrongful act is at one 
remove from the obligation. 

 But Conagra is not on point. Absent PMI lying 
about the destination country, the obligation would not 
have arisen automatically. For China, the obligation 
would never have arisen – even if the supplier had col-
luded in the scheme and accurately listed China as the 
destination, the export application would have been re-
jected without incurring a charge. For Japan, the 
wrongful act would be at two removes – at least – from 
the obligation. Absent PMI’s misrepresentation about 
Japan as the destination country, (1) the supplier 
would have to collude illegally in the scheme, and (2) 
the supplier would have to report accurately the illegal 
destination to the FSIS employee. In contrast, the ob-
ligation at Conagra was automatic: Conagra employ-
ees determining that changes to the certificates were 
necessary triggered a legally established duty to pay 
the USDA to issue new certificates. Under the relevant 
law, Conagra’s determination was both a necessary 
and a sufficient condition for a monetary obligation. 

 In sum, the obligation in this case is not an “estab-
lished duty” and the alleged fraudulent conduct does 
not create liability under the False Claims Act. 

 
III. Conclusion 

 We therefore AFFIRM the district court’s denial 
of Barrick’s motion for leave to amend because 
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Barrick’s proposed amendment would be futile. The 
complaint, as amended, would be subject to dismissal 
under Federal Rule of Civil Procedure 12(b)(6), because 
Barrick fails to allege facts that would allow the court 
to draw the reasonable inference that the defendant is 
liable under the False Claims Act’s reverse-false-
claims provision. Such an inference would require al-
leging that there was an “established duty” to pay the 
government – which, for the reasons explained, Bar-
rick cannot do. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, 
CENTRAL DIVISION 

 

UNITED STATES OF 
AMERICA EX REL. 
BRANDON BARRICK, 

    Plaintiff/Relator, 

v. 

PARKER-MIGLIORINI 
INTERNATIONAL, LLC; 
PARKER INTERNATIONAL, 
INC. aka PMI FOODS-USA; 
COTTONWOOD TRADING, 
LLC; FORTUNA FOODS, 
LLC; JOHN AND JANE 
DOES 1-10, 

    Defendants. 

MEMORANDUM 
DECISION AND ORDER

(Filed May 25, 2016) 

Case No. 22:12-cv-00381-DB

District Judge Dee Benson

 
 Before the Court is Plaintiff and Relator Brandon 
Barrick’s (“Barrick”) Motion for Leave to Amend the 
First Amended Complaint. (Dkt. No. 55.) On December 
22, 2015, the Court granted the Defendants’ Motion to 
Dismiss Barrick’s First Amended Complaint. (Dkt. No. 
47.) The Court dismissed Barrick’s reverse false claim 
and conspiracy claim under the False Claims Act 
(“FCA”) without prejudice for failure to plead fraud 
with particularity as required by Rule 9(b) of the Fed-
eral Rules of Civil Procedure. (Id. at 5.) Additionally, 
the Court dismissed Barrick’s FCA retaliation claim 
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because Barrick failed to allege that Defendants were 
aware of Barrick’s protected FCA activities. (Id. at 13.) 

 Barrick did not request leave to amend the First 
Amended Complaint. Therefore, on December 29, 2015, 
the Clerk of the Court entered a judgment and closed 
the case. (Dkt. No. 48.) On January 18, 2016, Barrick 
filed a Motion to Reopen Case and requested time to 
file a motion for leave to amend the First Amended 
Complaint. (Dkt. No. 49.) On February 1, 2016, the 
Court ordered the case reopened to permit Barrick to 
request leave to amend. (Dkt. No. 54.) On February 14, 
2016, Barrick filed the Second Amended Complaint in 
conjunction with a motion requesting leave to amend. 
(Dkt. No. 55.) On May 2, 2016, the Court heard oral 
argument on Barrick’s Motion for Leave to Amend.1 At 
the hearing, Defendants were represented by Mark 
Gaylord and Tesia Stanley. Barrick was represented by 
James Bradshaw, Mark Moffat, Ann Marie Taliaferro, 
and Robert Cummings. At the conclusion of the hear-
ing, the Court took the motion under advisement. Now 
being fully advised, the Court renders the following 
Memorandum Decision and Order. 

 
BACKGROUND 

 The Second Amended Complaint is a declined qui 
tam action brought by Barrick, a former employee of 

 
 1 The Court asked for oral argument on the narrow issue of 
whether Barrick’s reverse false claim, 31 U.S.C. § 3729(a)(1)(G), 
and conspiracy claim, 31 U.S.C. § 3729(a)(1)(C), properly allege 
an avoided obligation as defined by the FCA. (Dkt. No. 64.) 
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Defendants, who is asserting three causes of action 
under the FCA. (Dkt. No. 55-1.) Barrick contends that 
false export certificates were obtained for U.S. beef 
products which claim the beef was destined for Costa 
Rica, Honduras, and Moldova when the true desti- 
nations were either Japan or China. (Id. at ¶ 1.) De-
fendants provide “product procurement, sales, and 
logistics;” including supplying the needs of local whole-
sale markets by offering “beef, pork, and poultry to cus-
tomers throughout the world.” (Dkt. No. 35, p. 8-9.) 

 To understand the scheme Barrick alleges was 
carried out by Defendants, it is necessary to examine 
how the exportation of meat and poultry is regulated 
in the United States. There are two departments 
within the United States Department of Agriculture 
(“USDA”) that are responsible for overseeing manda-
tory inspection of all meat products – the Food Safety 
and Inspection Service (“FSIS”) and the USDA Agri-
culture Marketing Services (“AMS”). (Dkt. No. 55-1, 
¶ 40.) 

 FSIS is responsible for inspecting meat and poul-
try before export from the United States to ensure the 
meat complies with USDA standards. (Id. at ¶ 42.) The 
AMS develops Export Verification (“EV”) Programs to 
ensure meat certified for export is compliant with the 
specific standards of the receiving country where the 
receiving country has more rigorous standards than 
the USDA. (Id. at ¶ 43.) 

 Several countries have higher importation stand-
ards for U.S. meat than what is required by the USDA 
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for domestic use in the United States. Additionally, 
several countries have blocked the importation of all 
U.S. beef. Relevant to Barrick’s claims, Japan bans the 
importation of U.S. beef aged more than thirty months 
(see id. at ¶ 65(e), n.6), Hong Kong has historically 
placed strict specifications on the importation of U.S. 
beef (id. at ¶ 66(a)-(h)), and China has an absolute ban 
on U.S. beef importation (id. at ¶ 67(a)). Conversely, 
countries like Costa Rica, Honduras, and Moldova 
have minimal requirements for the importation of U.S. 
beef. (Id. at ¶¶ 80-81, 74.) 

 The crux of Barrick’s FCA claims is the regulatory 
burden FSIS imposes on Defendants and the meat 
packing establishments where Defendants fulfill or-
ders. Barrick alleges that when Defendants seek to ex-
port meat outside the United States, the process begins 
with Defendants placing an order with an establish-
ment. (Id. at ¶¶ 117(d), 129(c).) The establishment will 
then apply for an export certificate and obtain the 
proper FSIS inspection depending on the destination 
country. (Id. at ¶ 117(k) (“The meat packing facility 
fills Defendants’ order and in doing so causes a USDA 
inspection to take place at the meat packing facility in 
accordance with the false destination country as desig-
nated by Parker.”).) Defendants specify the destination 
country and, therefore, control which FSIS inspection 
occurs. (Id.) 

 FSIS does not charge for the inspection of meat 
during regular business hours as long as the receiving 
country has the same or lesser inspection require-
ments as the USDA. (Id. at ¶ 53.) If the destination 
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country has stricter inspection standards, like Japan 
and Hong Kong, FSIS charges an hourly rate for a 
FSIS Voluntary Inspection. (Id. at ¶¶ 54-56.) 

 The AMS plays an important role when the desti-
nation country has higher importation standards than 
what is required by the USDA for domestic use. Under 
AMS’s EV Programs, the “AMS reviews and approves 
companies as eligible suppliers of meat and meat prod-
ucts.” See Agricultural Marketing Service, Services, Im-
port & Export Certificates, Bovine, Ovine and Caprine 
Export Verification Programs, https://www.ams.usda. 
gov/services/imports-exports/bovine-ovine-and-caprine- 
export-verification-programs (last visited May 13, 2016) 
[hereinafter AMS Export Verification].2 According to 
the AMS: 

Only eligible suppliers listed in the [USDA’s 
Business Directory] . . . may supply product 
identified as meeting the requirements of the 
applicable USDA EV Program. Eligible prod-
uct must be produced under an approved Pro-
gram and be identified as meeting the 
requirements of the applicable USDA EV Pro-
gram. Only eligible products may be issued a 
. . . [FSIS] Export certificate which includes 
the applicable statement as listed in the FSIS 
Library of Export Requirements. The FSIS 

 
 2 (See also Dkt. No. 55-1, ¶ 43 (“The AMS is responsible for 
developing Export Verification (“EV”) programs to ensure that es-
tablishments certified for export can meet the requirements of im-
porting countries. The EV Programs outline the specified product 
requirements for individual countries.”).) 
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export certificate validates the products as 
meeting regulatory guidelines for export. 

Id. For example, to export U.S. beef into Japan, “the 
slaughter and processing establishment . . . must im-
plement a USDA Less Than 30 Months Age Verifica-
tion Quality System Assessment Program [or QSA LT-
30]. . . .” See FSIS, Export Library-Requirements by 
Country, Japan, http://www.fsis.usda.gov/wps/portal/fsis/ 
topics/international-affairs/exporting-products/export- 
library-requirements-by-country/Japan (last visited May 
13, 2016). “Only upon completion of a successful on-site 
audit by [the] AMS of a meat establishment to ensure 
compliance with QSA LT-30 Program requirements 
will that meat establishment be approved as eligible to 
export beef and beef products to Japan.” Id. Further-
more, the USDA provides a list of compliant QSA LT-
30 establishments that are eligible to obtain export 
certificates for beef bound for Japan. Id. 

 During the period Barrick alleges Defendants vio-
lated the FCA, the AMS maintained an EV Program 
for importing U.S. beef into Hong Kong. (Id. at ¶ 66(d)-
(f ).) According to Barrick, “[t]he EV Program for Hong 
Kong . . . required an eligible exporter to establish and 
maintain records evidencing conformity to program 
requirements, specifying product requirements, and 
evidencing the effective operation of the exporter’s 
[Quality Management System].” (Id. at ¶ 66(e).) Fur-
thermore, only “[e]ligible products produced by eligible 
exporters and identified as meeting the requirements 
of the EV Program receive[d] a FSIS Export Certificate 
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with the statements ‘Products Meet EV Program Re-
quirements for Hong Kong.’ ” (Id. at ¶ 66(f ).) 

 The scheme alleged by Barrick involves the inspec-
tion process; specifically, how Defendants obtained ex-
port certificates. Barrick alleges two separate schemes: 

Japan Scheme  

1. Defendants receive an order originating 
in Japan. (Id. at ¶ 129(a).) 

2. Defendants place an order with one of a 
variety of establishments, informing the 
establishment that the destination of the 
meat is Costa Rica or Honduras. (Id. at 
¶ 129(e).) 

3. The meat receives a free inspection, pursu-
ant to FSIS’s regulations. (Id. at ¶ 129(j).) 

4. Once the export certificates are obtained, 
the meat is shipped to Costa Rica or Hon-
duras, repackaged, and then shipped to 
Japan. (Id. at ¶ 129(k)-(n).) 

China Scheme  

1. Defendants receive an order originating 
in China. (Id. at ¶ 117(a).) 

2. Defendants place an order with one of a 
variety of establishments, informing the 
establishment that the destination of the 
meat is Moldova. (Id. at ¶ 117(f ).) 

3. The meat receives a free inspection, pursu-
ant to FSIS’s regulations. (Id. at ¶ 117(1).) 
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4. Once the export certificates are obtained, 
Defendants change the shipping manifes-
tations to Hong Kong. (Id. at ¶ 117(m).) 

5. Once the meat arrives in Hong Kong, De-
fendants use smugglers to traffic the 
meat into China. (Id. at ¶ 117(p).) 

 Barrick contends that the loss to the government 
occurs when Defendants obtain a FSIS inspection and 
exportation certificate for free where the establish-
ment would be required to pay for a FSIS Voluntary 
Inspection to import U.S. beef into Japan and China. 
(Id. at ¶¶ 117, 129.) 

 Barrick alleges that the beef shipped to Japan was 
“banned” U.S. beef product and was ineligible for legit-
imate importation from the United States into Japan. 
(Id. at ¶¶ 130(g), 136, 162(c).) Similarly, Barrick’s First 
Amended Complaint alleges that the beef shipped into 
Hong Kong was “banned” U.S. beef product. (Dkt. No. 
21, ¶ 81 (stating, Defendants had “been shipping 
banned U.S. beef products into Hong Kong and China 
since 2004”).) 

 On April 20, 2012, Barrick filed his original FCA 
complaint under seal and subsequently provided a 
copy to the government so that the government could 
determine whether or not to intervene. (Dkt. No. 1.) Af-
ter Barrick’s disclosure to the government, the FBI in-
itiated a criminal investigation into the Defendants’ 
businesses. (Dkt. No. 55-1, ¶ 141.) Barrick alleges that 
he aided the FBI’s investigation, including wearing a 
“hidden recording devise” during conversations with 
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Defendants’ CFO Steven Johnson (“Johnson”). (Id. at 
¶ 141(c).) During the FBI’s investigation, the FBI in-
terrogated Johnson about “specific facts given to them 
by [Barrick].” (Id. at ¶ 146.) Barrick alleges that the 
FBI’s confrontation of Johnson “inherently conveyed to 
Johnson” that Barrick was working with the FBI. (Id.) 

 On November 14, 2013, one month after the FBI 
searched Defendants’ business premises, Barrick was 
terminated from his employment. (Id. at ¶ 92.) Barrick 
alleges that Defendants had actual knowledge that 
Barrick had been working with the FBI and termi-
nated him in retaliation for his assistance to the FBI. 
(Id. at ¶¶ 181-84.) 

 As a result of the FBI’s investigation, Defendants 
pled guilty to one count of violating 21 U.S.C. § 611(b)(5), 
a misdemeanor. (Id. at ¶ 15.) Defendants were ordered 
to pay a $1,000,000 fine. (Id.) Specifically, Defendants 
plead guilty to the following factual allegations: 

On or about March 17, 2011, PARKER INTER-
NATIONAL INCORPORATED (“PARKER”), did 
knowingly make a false statement in a shipper’s 
certificate or other nonofficial or official certif-
icate provided in the regulations prescribed 
by the Secretary of the United States Depart-
ment of Agriculture (“USDA”); to wit: PAR-
KER did state in an official USDA Food safety 
and Inspection Service Meat and Poultry Ex-
port Certificate of Wholesomeness that its 
meat products were destined for Moldova, 
when in fact that statement was not true. 
That false statement was then relied upon by 
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the USDA during the issuance of export cer-
tificates for product, and caused and [sic] ex-
port certificate to be granted when it 
otherwise would not have been granted. 

(Dkt. No. 39, Ex. B.) Section 611(b)(5) makes it a crime 
to “knowingly make any false statement in any ship-
per’s certificate. . . .” 

 
STANDARDS OF REVIEW 

 Pursuant to Rule 15(a)(2) of the Federal Rules of 
Civil Procedure, the Court “should freely give leave [to 
amend] when justice so requires.” The Court may deny 
leave to amend where there is a “showing of undue de-
lay, undue prejudice to the opposing party, bad faith or 
dilatory motive, failure to cure deficiencies by amend-
ments previously allowed, or futility of amendment.” 
Bylin v. Billings, 568 F.3d 1224, 1229 (10th Cir. 2009) 
(quoting Frank v. U.S. West, Inc., 3 F.3d 1357, 1365 
(10th Cir. 1993)). A charge of futility is “based on 
whether a claim could survive a motion to dismiss;” 
therefore, the standards for resolving a motion to dis-
miss are relevant to determining whether granting 
leave to amend would be futile. See Dean v. Marker 
Volkl USA, Inc., No. 15-CV-00190-RM-MEH, 2015 WL 
3534163, at *2 (D. Colo. June 3, 2015). 

 In deciding a motion to dismiss under Rule 
12(b)(6) of the Federal Rules of Civil Procedure, the 
Court presumes the truth of all well-pleaded facts in 
the complaint, but need not consider conclusory alle- 
gations. Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir. 



App. 31 

 

2006), cert. denied, 549 U.S. 1209 (2007). The Court is 
not bound by a complaint’s legal conclusions, deduc-
tions, and opinions couched as facts. Bell Atlantic Corp. 
v. Twombly, 550 U.S. 544, 565 (2007). Furthermore, 
though all reasonable inferences must be drawn in the 
non-moving party’s favor, a complaint will only survive 
a motion to dismiss if it contains “enough facts to state 
a claim to relief that is plausible on its face.” Id. at 570. 
“A claim has facial plausibility when the plaintiff 
pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for 
the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 
679 (2009). 

 Additionally, for a claim to proceed under the FCA, 
the plaintiff must satisfy the heightened pleading 
standards of Rule 9(b) of the Federal Rules of Civil Pro-
cedure. See United States ex rel. Lemmon v. Envirocare 
of Utah, Inc., 614 F.3d 1163, 1167 (10th Cir. 2010). Rule 
9(b) demands that when “alleging fraud or mistake, a 
party must state with particularity the circumstances 
constituting fraud or mistake.” Fed. R. Civ. P. 9. 

 
DISCUSSION 

 “The FCA ‘covers all fraudulent attempts to cause 
the government to pay out sums of money.’” Lemmon, 
614 F.3d at 1167 (citations omitted). Section 3730(b) of 
the FCA permits qui tam actions, which allow an indi-
vidual plaintiff to sue on behalf of the government. 
Once a qui tam action is filed, the government may in-
tervene and take over the plaintiff ’s case. 31 U.S.C. 
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§ 3730(b)(2). If the government declines to intervene, 
the plaintiff or “relator” may proceed while sharing 
any recovery with the government. 31 U.S.C. 
§ 3730(c)(3). In this case, on February 19, 2015, the 
government declined to intervene; therefore, Barrick is 
proceeding as a relator under the FCA. (Dkt. No. 55-1, 
¶ 17.) 

 Barrick raises three claims under the FCA. First, 
Barrick alleges a reverse false claim under 31 U.S.C. 
§ 3729(a)(1)(G). (Id. at ¶¶ 155-65.) Second, Barrick 
alleges a false claims conspiracy under 31 U.S.C. 
§ 3729(a)(1)(C). (Id. at ¶¶ 166-78.) Finally, Barrick al-
leges Defendants fired Barrick in retaliation for his 
FCA reporting activities in violation of 31 U.S.C. 
§ 3730(h). (Id. at ¶¶ 179-84.) 

 Defendants have not shown Barrick has acted 
with undue delay or bad faith in seeking leave to 
amend the First Amended Complaint. Furthermore, 
Defendants have not demonstrated they would suffer 
any prejudice if Barrick is granted leave to amend. 
Therefore, the only basis on which the Court can deny 
Barrick leave to amend is if the Court determines Bar-
rick’s motion is futile. For the reasons that follow, the 
Court finds granting Barrick leave to amend on his 
FCA reverse false claim and conspiracy claim would be 
futile. Barrick’s retaliation claim, however, is suffi-
ciently supported to be allowed to proceed. 

 
I. FCA Reverse False Claim & Conspiracy Claim 
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 Barrick alleges that Defendants’ false statements 
resulted in an avoidance of a regulatory obligation to 
obtain and pay for FSIS Voluntary Inspections. The 
FCA’s reverse false claims provision, § 3729(a)(1)(G), 
provides liability for anyone who: 

knowingly makes, uses, or causes to be made 
or used, a false record or statement material 
to an obligation to pay or transmit money or 
property to the Government, or knowingly 
conceals or knowingly and improperly avoids 
or decreases an obligation to pay or transmit 
money or property to the Government . . .  

31 U.S.C. § 3729(a)(1)(G) (emphasis added). Section 
3729(a)(1)(G) “is called a reverse false claim because 
the action of the defendant results not in improper 
payment to defendant from the Government, but ra-
ther no payment to the Government when payment is 
otherwise obligated.” United States ex rel. Doe v. Dow 
Chem. Co., 343 F.3d 325, 329 (5th Cir. 2003). Section 
3729(a)(1)(G) provides a civil cause of action, which 
can result in a penalty per violation of the FCA and 
treble damages. See 31 U.S.C. § 3729(a)(1).3 Addition-
ally, § 3729(a)(1)(C) provides for liability where a party 
“conspires to commit a violation of § 3729(a)(1)(G).4 

 
 3 Barrick alleges there are over 3,000 transactions in which 
Defendants violated the FCA. Barrick claims that he and the gov-
ernment are entitled to a civil penalty per violation and treble 
damages for any loss sustained by the United States. (Dkt. No. 
55-1, ¶¶ 161(f); 162(f); 178.) Barrick alleges that Defendants are 
liable under the FCA for more than $40 million. (Dkt. No. ¶ 2.) 
 4 In 2009, Congress enacted the Fraud Enforcement and Re-
covery Act (“FERA”), which modified the FCA in two ways. See  
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Here, the plausibility of Barrick’s FCA claims depends 
on whether Barrick has alleged that Defendants’ con-
duct resulted in an avoidance of an obligation to pay 
the government. 

 Barrick alleges that FSIS regulations impose an 
FCA obligation to pay the government when Defend-
ants seek to ship U.S. beef to Japan and China. The 
FCA defines an “obligation” as “an established duty, 
whether or not fixed, arising from an express or im-
plied contractual, grantor-grantee, or licensor-licensee 
relationship, from a fee-based or similar relationship, 
from statute or regulation, or from the retention of 
any overpayment.” 31 U.S.C. § 3729(b)(3). Congress 
stressed that the statutory definition of “obligation” 

 
The Fraud Enforcement and Recovery Act of 2009, Pub. L. 111-
21, § 3730, 123 Stat. 1617, 1624-25 (2009). First, FERA “elimi-
nated the requirement that a person make or use a false record 
or statement to avoid, conceal, or decrease an obligation to the 
United States.” See United States ex rel. Harper v. Muskingum 
Watershed Conservancy Dist., No. 5:13-CV-2145, 2015 WL 
7575937, at *8 (N.D. Ohio Nov. 25, 2015). Second, FERA provided 
a statutory definition of an FCA “obligation.” See 31 U.S.C. § 3729 
(b)(3). The fraudulent conduct alleged by Barrick occurred from 
2004 to 2012. (Dkt. No. 55-1, 1 130(g).) Therefore, Barrick’s case 
involves application of the FCA before and after FERA. FERA 
provides that the “amendments made by [FERA] shall take effect 
on the date of enactment of [FERA] and shall apply to conduct on 
or after the date of enactment.” 123 Stat. at 1625. FERA also pro-
vides that § 3729(a)(1)(B) “shall take effect as if enacted on June 
7, 2008, and apply to all claims under the False Claims Act . . . 
that are pending on or after that date.” Id. The Court does not 
need to distinguish between the conduct alleged by Barrick that 
occurred before and after 2009. As discussed below, whether the 
Court applies the FCA before or after FERA, the outcome is the 
same. 
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encompassed a “spectrum of possibilities from the 
fixed amount debt obligation . . . to the instance where 
there is a relationship between the Government and a 
person that ‘results in a duty to pay the Government 
money, whether or not that amount owed is yet fixed.’ ” 
S. Rep. No. 111-10, at 14 (2009) (Conf. Rep.) (citations 
omitted). The Tenth Circuit has adopted a broad defi-
nition of an FCA obligation, holding that fee-based reg-
ulatory burdens may be FCA “obligations” even where 
the obligation is not for a “precise amount” and where 
the obligation is contingent on government discretion. 
United States ex rel. Bahrani v. Conagra, Inc., 465 F.3d 
1189, 1202-03 (10th Cir. 2006). Moreover, the existence 
of a regulatory obligation to pay is not enough for a 
reverse false claim to proceed. Section 3729(a)(1)(G) re-
quires that false statement be “material to an obliga-
tion to pay . . . the Government.” The FCA defines a 
false statement as “material” when the false statement 
has “a natural tendency to influence, or be capable of 
influencing, the payment or receipt of money or prop-
erty.” 31 U.S.C. § 3729(b)(4). 

 In this case, Barrick alleges that Defendants are 
subject to several obligations because of their “special 
relationship with the United States Government” as 
participants in the U.S. meat industry. (Dkt. No. 55-1, 
¶ 92.) Specifically, Barrick alleges that Defendants 
have an obligation to: (1) be truthful with the govern-
ment; (2) consult the export requirements for a recipi-
ent country; (3) truthfully designate the identity of the 
“intended destination country importing the U.S. meat 
product;” (4) obtain true and correct export certificates; 
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(5) obtain requisite “inspections, verifications, and cer-
tifications” for the destination country; and (6) “ensure 
that the Government is compensated for the requisite 
inspections, verifications, and certification fees that 
are required for the intended destination country re-
ceiving the U.S. meat product.” (Id. at ¶ 92(a)-(e).) 

 Barrick’s flowery recitation of the Defendants’ 
general duty to be honest is irrelevant to a reverse 
false claim under the FCA. The FCA does not punish 
dishonesty generally; rather, the FCA punishes dis-
honesty that is material to a monetary obligation owed 
to the government. See 31 U.S.C. § 3729(g) (stating lia-
bility attaches when a person uses a false record “ma-
terial to an obligation to pay” or a person “knowingly 
and improperly avoids or decreases an obligation to 
pay. . . .” (emphasis added)). In this case, the only plau-
sible FCA obligation alleged by Barrick is Defendants’ 
obligation to “ensure that the Government is compen-
sated for the requisite inspections, verifications, and 
certification fees that are required for the intended 
destination country receiving the U.S. meat product.” 
(Dkt. No. 55-1, ¶ 92(e).) This obligation requires the 
Court to focus on the specific FSIS regulations that 
govern how Defendants obtain export certificates to 
ship U.S. beef into Japan and China. Barrick describes 
the process of obtaining a FSIS export certificate as 
follows: 

1. The applicant for an export certificate ob-
tains a FSIS form 9060-6 Application for 
Export and specifies the “intended receiv-
ing country.” (Dkt. No. 55-1, ¶¶ 47-49.) 
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2. The applicant then “causes” the Appli- 
cation for Export to be presented to an in-
spector for inspection. (Id. (citing FSIS 
Directives 9000.1 and 9040.1).) 

3. A “Voluntary Inspection” occurs if the im-
porting country has greater importation 
standards than what is required by the 
USDA. (Id. at ¶ 57 (citing FSIS Directive 
12,600.1 at V.B.).) 

4. During a “Voluntary Inspection,” FSIS 
may be reimbursed for reviewing the Ex-
port Library (which contains the importa-
tion requirements for each country) and 
comparing the Application for Export 
with the Export Library, verifying that all 
the requirements of the importing coun-
try have been met, and signing the FSIS 
form 9290-1 Certificate of Export. (Id. at 
¶ 60.) 

 Barrick alleges that Defendants avoided an FCA 
obligation because had Defendants been truthful to the 
fulfilling establishment, Defendants would have been 
required to obtain a FSIS Voluntary Inspection to ship 
beef to Japan and China. But this makes no sense in 
light of Barrick’s own theory of his case. According to 
Barrick’s own first-hand account, his employer was en-
gaged in illegal shipments of U.S. beef to China and 
Japan. He claims that, in order to pull off this illegal 
exportation, Defendants lied to the inspectors about 
one thing and only one thing: the destination countries. 
In considerable detail, he spells out how Defendants 
misrepresented that the beef was going to Moldova, 
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when it was actually destined for China, and that the 
banned beef destined for Japan was misrepresented as 
going to Costa Rica or Honduras. Barrick then explains 
that these lies had to be told because a company cannot 
export beef out of the United States unless the com-
pany obtains an export certificate. He admits that if 
the inspector is told the meat is going to be consumed 
in Moldova, Costa Rica or Honduras, there is no cost or 
fee charged by the inspector for the inspection or the 
export certificate. 

 In making these detailed explanations, Barrick 
unquestionably demonstrates that Defendants com-
mitted fraud and that they misrepresented a material 
fact (the destination countries) to a government in-
spector. Indeed, that was precisely what Barrick told 
the FBI and it certainly got their attention, which led 
to a criminal indictment and a guilty plea to making a 
false statement. But, while it cannot be denied that all 
of these detailed allegations describe dishonesty, fraud, 
and a clearly illegal smuggling operation, there is 
nothing in them to support Barrick’s claim that in per-
petrating this scheme Defendants caused an avoidance 
of any obligation to pay any monetary fee to the United 
States. By Barrick’s own facts, which for the present 
purposes the Court accepts as true, the last thing De-
fendants wanted, and never anticipated, was a Volun-
tary Inspection. What they were doing, according to 
Barrick, was smuggling banned U.S. beef into China 
and Japan, and it would be completely inconsistent 
with that activity to have anything to do with a fee at-
tached to a U.S. inspection for meat that could never, 
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ever, be subject to an inspection, let alone pass one. 
Barrick unequivocally admits in his Second Amended 
Complaint that the beef destined for China was 
banned in China because all U.S. beef was banned 
there. (Dkt. No. 55-1, ¶ 67(a).) Similarly, with respect 
to Japan, he clearly alleges that the Japan-based ship-
ments were unqualified for (i.e., “banned” in) Japan. 
(Id. at ¶¶ 130(g), 136, 162(c).) To be sure, Defendants 
were sneaking beef out of the United States and smug-
gling it into China and Japan. What they were not do-
ing was avoiding a fee. By Barrick’s own account, if a 
Voluntary Inspection had occurred, the beef would not 
have passed, no export certificate would have been is-
sued, and the fraud scheme would have been stopped 
in its tracks. 

 Consideration of an analogous hypothetical may 
be helpful to understand the Court’s analysis of Bar-
rick’s case. Imagine a U.S. law regarding the importa-
tion of ivory into the United States. The law divides 
ivory into three categories. Category I is ivory pur-
chased in Europe, which may be freely brought into the 
United States with no customs duty. Category II is 
ivory purchased in Asia, which may be brought into the 
United States but is charged with a customs duty of 
ten dollars per pound. Category III is ivory purchased 
in Africa which is completely banned in the United 
States. Assume a traveler returning to the United 
States with ivory from a trip abroad. If he purchased 
the ivory in Asia and tells the customs agent he pur-
chased the ivory in Europe, he will have committed 
fraud and avoided a fee. But if he purchased the ivory 
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in Africa and tells the customs agent he purchased the 
ivory in Europe he will have committed fraud but will 
not avoid a fee because no fee could possibly attach to 
the product that was prohibited from importation into 
the U.S. at any price. The latter exchange is what we 
have in the instant case. 

 Barrick attempts to bolster his case by pointing to 
the Defendants’ guilty plea, but on inspection, this plea 
only underscores that the Defendants’ illegal actions 
had nothing to do with the avoidance of a fee. The De-
fendants’ guilty plea statement is plainly an admission 
of making a knowing false statement in order to ille-
gally ship banned beef out of the United States, as fol-
lows: 

On or about March 17, 2011, PARKER INTER-
NATIONAL INCORPORATED (“PARKER”), 
did knowingly make a false statement in a 
shipper’s certificate or other nonofficial or of-
ficial certificate provided for in the regula-
tions prescribed by the Secretary of the 
United States Department of Agriculture 
(“USDA”); to wit: PARKER did state in an of-
ficial USDA Food Safety and Inspection Ser-
vice Mean and Poultry Export Certificate of 
Wholesomeness that its meat products were 
destined for Moldova, when in fact that state-
ment was not true. That false statement was 
then relied upon by the USDA during the is-
suance of export certificates for product, and 
caused an export certificate to be granted 
when it otherwise would not have been 
granted. 
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This statement clearly admits misrepresenting facts 
about the destination country, which was necessary to 
successfully smuggle beef into China and Japan, but it 
in no way states or even suggests that a fee was being 
avoided. 

 Any careful examination of the two smuggling 
schemes reveals that avoiding a monetary fee to the 
government was not only irrelevant to Defendants’ 
smuggling operation, but more importantly, did not, 
and could not, happen. As explained above, with regard 
to China, this is true, first and foremost, because U.S. 
beef was banned there and there was, and is, no such 
thing as a Voluntary Inspection for beef leaving the 
United States and bound for a country where it is 
banned. To allege that Defendants avoided a Voluntary 
Inspection under such circumstances is like arguing 
that a person carrying a bomb in a bag onto an air-
plane is trying to avoid a fee charged by the airline for 
an extra bag. But, of course, this metaphor is not a per-
fect fit for this case because the bomber, even if it was 
not his intent, actually did avoid a fee, whereas here 
Defendants’ did not avoid any fee for the simple reason 
that there was no Voluntary Inspection that would 
lead to an export certificate that would allow ship-
ments of banned beef to go to China. To suggest De-
fendants were in any way attempting to, or did, avoid 
a payment of a fee under these circumstances is im-
plausible. 

 Barrick attempts to get around this problem by 
basing his entire China case on the fact that the 
beef en route to China was first delivered to Hong 
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Kong. (Dkt. No. 61, p. 14.) Barrick alleges that Defend-
ants were avoiding paying for a Voluntary Inspection 
required for meat that was going to Hong Kong. In ad-
dition to the obvious fact that Hong Kong was not the 
intended destination country, this attempt to connect 
to a fee fails because such an inspection would have 
been totally unnecessary, unexpected, and completely 
inconsistent with the smuggling operation. All Defend-
ants needed to commit their smuggling operation was 
what they in fact did: obtain a regular no-cost export 
certificate by telling the inspectors that the beef ’s des-
tination was Moldova. Under these circumstances, it 
begs reason to say Defendants should have sought a 
Voluntary Inspection that the beef was qualified for 
Hong Kong. And, finally, even if there were any logical 
support for Barrick’s effort to include Hong Kong as 
the reason for a Voluntary Inspection, which there is 
not, the effort still fails because Barrick has provided 
no allegation of any kind in his proposed Second 
Amended Complaint or elsewhere to suggest that there 
is a USDA regulation or Hong Kong regulation that re-
quires a Hong Kong-specific Voluntary Inspection 
where Hong Kong is only a transit point en route to the 
final destination country of China. 

 With regard to the Japan scheme, the only possi-
ble way the Voluntary Inspection fee could come into 
play would be if the beef destined for Japan actually 
qualified to meet Japan’s more demanding require-
ments, and the inspector was told the beef was des-
tined for Costa Rica or Honduras, in order to avoid the 
Voluntary Inspection required for Japan and the fee 
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attached to it. But, aside from the fact that under the 
circumstances this is highly unlikely and implausible, 
the Second Amended Complaint fails to make this al-
legation. To the contrary, Barrick, both in his previous 
complaints and the proposed Second Amended Com-
plaint, has consistently stated that the beef in the Ja-
pan scheme was “banned” in Japan. (See, e.g., Dkt. No. 
55-1, ¶¶ 130(g), 136, 162(c); Dkt. No. 21, ¶¶ 65, 75, 76.)5 

 Furthermore, while not necessary to the Court’s 
ruling that no monetary obligation was avoided, Barrick’s 
complaint also suffers from the additional deficiency that 
there is no allegation that the establishments utilized 
by Defendants were qualified to ship beef into Japan 
and Hong Kong. According to the AMS, “[o]nly eligible 
suppliers listed in the [USDA’s Business Directory] 
. . . may supply product identified as meeting the re-
quirements of the applicable USDA EV Program” and 
“[o]nly eligible products may be issued a . . . [FSIS] Ex-
port certificate.” See AMS Export Verification. Unless 
Defendants ordered beef from eligible establishments, 
a FSIS Voluntary Inspection could not occur and, 
therefore, for this additional reason Barrick has failed 

 
 5 At oral argument, Barrick’s counsel confirmed that much 
of the beef allegedly shipped into Japan by Defendants was 
banned by Japan’s standards. (See Hearing on Plaintiff ’s Motion 
for Leave to Amend, May 2, 2016, Tr. at 26:22-25, 27:1-4 (“It is 
banned beef product, and the reason that Parker was sending it 
through to Costa Rica and attempting to get it into Japan is be-
cause there is a huge amount of money to be made in shipping 
this banned product.”).)  
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to allege Defendants’ conduct resulted in an avoidance 
of an obligation to pay for FSIS Voluntary Inspections. 

 Accordingly, based on Barrick’s first-hand account, 
there is no basis in fact to support his claim that 
amidst all of this illegality any monetary obligation 
owing to the United States was avoided. Therefore, 
Barrick will be denied leave to amend on his reverse 
false claim and conspiracy claim.6 Granting Barrick 
leave to amend would be futile as Barrick’s Second 
Amended Complaint fails to state a plausible claim for 
relief under the FCA. 

 
II. Pleading FCA Retaliation 

 Barrick alleges that he was fired from his employ-
ment with Defendants for engaging in protected FCA 
activities. The FCA’s anti-retaliation provision, § 3730(h)(1), 
provides relief to any employee who: 

is discharged, demoted, suspended, threatened, 
harassed, or in any other manner discrimi-
nated against in the terms and conditions of 
employment because of lawful acts done by 
the employee, contractor, agent or associated 
others in furtherance of an action under this 

 
 6 Neither party addressed Barrick’s conspiracy claim. To 
the extent a conspiracy claim could be alleged by Barrick, the 
Court finds that Barrick’s allegations of a conspiracy fail. See 
United States ex rel. Conner v. Salina Reg’l Health Ctr., Inc., 459 
F. Supp. 2d 1081, 1091 (D. Kan. 2006). As delineated above, there 
are no allegations before the Court that Defendants conspired to 
avoid FSIS Voluntary Inspection fees. At most, Defendants con-
spired to import banned U.S. beef product into Japan and China. 
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section or other efforts to stop 1 or more viola-
tions of [the FCA]. 

31 U.S.C. § 3730(h)(1) (emphasis added). To sustain a 
claim under § 3730(h), a whistleblower or employee 
must “plausibly allege facts showing that: (1) the em-
ployee engaged in protected activity; (2) the employer 
received notice of the employee’s protected activity; 
and (3) the employer discriminated against or dis-
charged the employee for engaging in protected activ-
ity.” United States ex rel. Feaster v. Dopps Chiropractic 
Clinic, LLC, No. 13-1453-EFM-KGG, 2015 WL 6801829, 
at *7 (D. Kan. Nov. 5, 2015). 

 The issue in this case is whether Barrick has pled 
that Defendants had notice of Barrick’s FCA activates. 
To adequately plead notice, Barrick is required to pro-
vide the Court “‘facts which would demonstrate that 
[D]efendants had been put on notice that [Barrick] was 
either taking action in furtherance of a qui tam action 
or assisting in an FCA action brought by the govern-
ment.’ ” Sikkenga, 472 F.3d at 729 (citations omitted); 
McBride v. Peak wellness Ctr., Inc., 688 F.3d 698, 704 
(10th Cir. 2012); Feaster, 2015 WL 6801829, at *7. “No-
tice may be provided in a number of ways: for example, 
by informing the employer of ‘illegal activities’ that 
would constitute fraud on the United States, . . . by 
warning the employer of regulatory noncompliance 
and false reporting of information to a government 
agency, . . . or by explicitly informing the employer of 
an FCA violation.” McBride, 688 F.3d at 704 (citations 
omitted). 
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 Barrick alleges that after he filed his original com-
plaint under seal, the FBI initiated an investigation 
into the Defendants’ business. (Dkt. No. 55-1, ¶ 141.) 
Barrick aided the FBI’s investigation, including wear-
ing a “hidden recording devise” during conversations 
with Defendants’ CFO Steven Johnson (“Johnson”). 
(Id. at ¶ 141(c).) During the FBI’s investigation, the 
FBI interrogated Johnson about “specific facts given to 
them by [Barrick].” (Id. at ¶ 146.) On November 14, 
2013, one month after the FBI searched the Defend-
ants’ business premises, Barrick was terminated from 
his employment. (Id. at ¶ 92.) 

 The Court finds that Barrick’s retaliation claim 
states a plausible claim for relief under the FCA. If the 
FBI interrogated Johnson with specific statements 
made to Barrick, then it is plausible that Johnson had 
knowledge Barrick was aiding the FBI before Barrick’s 
termination. See Twombly, 550 U.S. at 570. Therefore, 
Barrick is granted leave to amend on his FCA retalia-
tion claim. 

 
SUMMARY & CONCLUSION 

 The False Claims Act can be violated in one of two 
ways. Both involve monetary losses to the United 
States Government. The first happens when the gov-
ernment pays money it shouldn’t have. The second 
happens when the government doesn’t receive money 
it should have. In this case, Barrick seeks to prove the 
latter. But his theory claims a smuggling operation 
with no plausible corresponding monetary obligation. 
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What Barrick’s employer did was unquestionably ille-
gal, but avoided no monetary obligation to the United 
States. The export certificates Defendants received 
were free and the ones that cost money, upon which 
Barrick’s entire case rests, are entirely inconsistent 
with, and contrary to, the fraud scheme Barrick pre-
sents. 

 It may be that Barrick’s qui tam action could find 
a proper home in some other section of the United 
States Code, but it does not fit within the False Claims 
Act. Barrick’s retaliation claim, however, appears to be 
supported by sufficient facts to survive a motion to dis-
miss. 

 Barrick is denied leave to amend on his claims un-
der § 3729(a)(1)(G) and § 3729(a)(1)(C) of the FCA, as 
leave to amend is futile. Barrick is granted leave to 
amend on his § 3730(h) retaliation claim. Barrick’s Mo-
tion for Leave to Amend (Dkt. No. 55) is DENIED IN 
PART and GRANTED IN PART. 

 Dated this 25th day of May, 2016. 

  BY THE COURT:

 /s/ Dee Benson 
  Dee Benson 

United States District Judge
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UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 

----------------------------------------------------------------------- 

UNITED STATES OF 
AMERICA EX REL. 
BRANDON BARRICK, 

  Plaintiff/Relator-Appellant, 

v. 

PARKER-MIGLIORINI 
INTERNATIONAL, LLC, et al., 

  Defendants-Appellees. 

No. 16-4136 

 
----------------------------------------------------------------------- 

ORDER 

----------------------------------------------------------------------- 

(Filed Feb. 2, 2018) 

Before TYMKOVICH, Chief Judge, EBEL and LU- 
CERO, Circuit Judges. 

----------------------------------------------------------------------- 

 Appellant’s petition for rehearing is denied. 

 The petition for rehearing en banc was transmit-
ted to all of the judges of the court who are in regular 
active service. As no member of the panel and no judge 
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in regular active service on the court requested that 
the court be polled, that petition is also denied. 

  Entered for the Court

 /s/ Elisabeth A. Shumaker
  ELISABETH A. SHUMAKER,

 Clerk 
 

 




