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QUESTION PRESENTED

The government, by means of an ex parte motion
that violated the district court’s blind-filing and notice
rules, obtained the transfer of petitioner’s federal
criminal case to a new judge. Petitioner unsuccessfully
moved to vacate the transfer order on due process
grounds, and despite the government’s concession that
the transfer created an appearance of impermissible
forum-shopping and of an attempt to remove the
originally-assigned judge who had presided over the
case for nine months, the motion was denied.
Petitioner renewed the motion to vacate the transfer,
after timely verifying the new judge’s financial interest
in the case, and the government conceded that the
transfer should be vacated to avoid the appearance of
impropriety.  The new judge recused, but again denied
the motion to vacate transfer. The Eleventh Circuit
affirmed, concluding that a successor judge’s adoption
of the recused judge’s transfer and other orders cured
any due process violation.

Does the Eleventh Circuit’s theory of ratification of
a recused judge’s orders violate the due process
requirement of the appearance of impartiality and
undermine the remedial holding of this Court in
Williams v. Pennsylvania, 136 S.Ct. 1899 (2016), that
a clean slate should be afforded to a litigant who
timely objected to the participation of a judge whose
recusal was required because of a conflict of interest?

(i)



PARTIES TO THE PROCEEDINGS BELOW

The parties to the proceeding other than those
listed in the style of the case are:

James Fidel Sotolongo (S.Ct. No. 17-8615)
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OPINION BELOW

The opinion of the Eleventh Circuit, United States
v. Musselwhite, No. 15-10842, 709 Fed.Appx. 958 (11th
Cir. Sep. 22, 2017), is attached as App. 1–40.

STATEMENT OF JURISDICTION

The Eleventh Circuit affirmed the conviction and
sentence on September 22, 2017, and denied rehearing
on November 28, 2017. App. 47.  Justice Thomas
granted the Application to extend the time to file a
petition for a writ of certiorari until April 27, 2018. No.
17A877. This Court has jurisdiction under 28 U.S.C. §
1254(1).

STATUTORY AND OTHER PROVISIONS 

U.S. Const. amend. V (due process clause)

No person shall be ... deprived of life, liberty, or
property, without due process of law ... . 

28 U.S.C. § 455(a), (b)

(a) Any justice, judge, or magistrate judge of the
United States shall disqualify himself in any
proceeding in which his impartiality might reasonably
be questioned.

(b) He shall also disqualify himself in the following
circumstances:

(1) Where he has a personal bias or prejudice
concerning a party, or personal knowledge of
disputed evidentiary facts concerning the

(1)
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proceeding;

(2) Where in private practice he served as lawyer in
the matter in controversy, or a lawyer with whom
he previously practiced law served during such
association as a lawyer concerning the matter, or
the judge or such lawyer has been a material
witness concerning it;

(3) Where he has served in governmental
employment and in such capacity participated as
counsel, adviser or material witness concerning the
proceeding or expressed an opinion concerning the
merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary,
or his spouse or minor child residing in his
household, has a financial interest in the subject
matter in controversy or in a party to the
proceeding, or any other interest that could be
substantially affected by the outcome of the
proceeding;

(5) He or his spouse, or a person within the third
degree of relationship to either of them, or the
spouse of such a person:

(i) Is a party to the proceeding, or an officer,
director, or trustee of a party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that
could be substantially affected by the outcome of
the proceeding;
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(iv) Is to the judge’s knowledge likely to be a
material witness in the proceeding.

STATEMENT OF THE CASE

Petitioner was charged with conspiracy and
substantive counts of mortgage fraud relating to
central Florida real estate transactions for which
financing was provided by several Florida lending
institutions, including Seaside National Bank, the loan
committee for which was then headed by Roy Dalton.
App. 2–3, 16. Mr. Dalton’s role as a director and loan
committee chairman for the bank involved him in the
bank’s efforts to deal with the mortgage loan crisis
blamed in part on loan fraud, including that alleged in
petitioner’s case.  After leaving Seaside National Bank,
Mr. Dalton became a United States District Judge in
the Middle District of Florida, but remained a
stockholder of Seaside and stood to recover from a
restitution award in petitioner’s case.  App. 16.

Petitioner’s indictment, filed in April 2013, was
assigned to Judge Charlene Honeywell based on the
random, blind-filing assignment system operated by
the district court. App. 13. In late January 2014, the
government filed an ex parte motion with Judge
Dalton—in violation of the district court’s local rules
and due process notice requirements—asking that
Judge Dalton enter an order consolidating petitioner’s
case with a later-filed case that had just been resolved
by way of a guilty plea before Judge Dalton.  App. 13.
The government’s motion violated the district court’s
rules barring forum-shopping, requiring notice, and
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providing that any consolidation of cases be directed to
the judge in the earlier-filed case.  App. 14.

Judge Dalton, acting ex parte as to the petitioner
(who had no knowledge that a motion had been filed by
the government), entered an order assuming
jurisdiction over petitioner’s case.  App. 13. Upon
learning of the ex parte forum-shopping and the case
transfer order, petitioner moved to vacate the transfer,
sought sanctions against the government for its
improper actions, and requested an evidentiary
hearing.  App. 14.  The government conceded that an
appearance of improper forum-shopping had resulted. 

Judge Dalton denied petitioner’s request for an
evidentiary hearing on petitioner’s motion, and the
judge denied a series of other pretrial motions filed by
petitioner (including a suppression motion on which
Judge Dalton heard evidence).  App. 15–16.  In
denying the motion to vacate the transfer order, Judge
Dalton noted that petitioner had not established
judicial bias and stated that he had the power to take
the same action sua sponte despite the government’s
improper motion. App. 14. Petitioner filed a
reconsideration motion, demonstrating Judge Dalton’s
financial conflict of interest and other bases for a
finding of bias and renewing the request to vacate the
improper transfer order.  App. 16.  Judge Dalton
recused, but denied the motion to vacate the transfer
and other orders he entered, instead ordering a new
reassignment of the case, which resulted in the
handling of the case by a visiting judge.  Id.
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Petitioner again renewed her motion to vacate
orders entered by the recused judge, including the
transfer order granting the government’s forum-
shopping motion. The visiting judge denied the
motions to vacate, despite acknowledging that de novo
review of the matters before the recused judge was not
possible because no transcripts of hearings held by the
recused judge were available, and adopted the orders,
findings, and reasoning of the recused judge.1  App.
16–17.

Petitioner was adversely affected by the denial of
due process in that the discretionary decisions made
by the recused judge, in proceedings that were never
reviewed by the visiting judge, included the rejection
of a plea agreement entered into by the lead defendant
in the case.  The plea agreement’s rejection eliminated
any reasonable likelihood of a plea resolution for
petitioner, who proceeded instead to a joint trial with
the lead defendant.  Second, key rulings made
following hearings at which evidence was taken were
made based on the recused judge’s credibility findings,
including the recused judge’s findings in relation to the
suppression motion and proffers supporting requests
for hearing.

The government engaged in multiple improper
actions—including ex parte contacts with the court,

   1 Despite the visiting judge’s assertion that he had adopted
the order transferring the case to the recused judge, there was no
consent or involvement by the assigned judge, Judge Honeywell,
in the reconsideration of the transfer order.
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violation of local court rules, and manipulative forum-
shopping—all of which deprived petitioner of her
fundamental right to due process of law.  The
government recognized the impropriety and
appearance of impropriety in its rule- and due process-
violative actions that led to the transfer of the case
from Judge Honeywell, and the government agreed
with the request of petitioner that the transfer order
be vacated and that the case be returned to Judge
Honeywell.  The recused judge rejected that concession
and the visiting judge, in effect, affirmed the recused
judge on an incomplete record and without
consultation with Judge Honeywell.

Petitioner proceeded to trial and was convicted of
several counts of mortgage fraud, preserving objections
to multiple trial errors, including misinstruction of the
jury as a result of the visiting judge’s policy of
instructing the jurors on the law prior to the
commencement of the case and provision to the jurors
of incomplete and misleading instructions. Petitioner
received a 5-year prison sentence.

Petitioner contended on appeal that the case
transfer ordered by the judge who then recused should
be reversed and the case returned to the status quo
prior to the improprieties of forum-shopping and
judicial bias.2  The Eleventh Circuit affirmed, ruling

   2 See App. 17 (“Defendants assert that the damage done by a
judge with a financial conflict of interest can be remedied by only
full vacatur and de novo review, without reliance upon any of the
conflicted judge’s discretionary and credibility rulings.”).
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that there was no proof that Judge Dalton was affected
by his financial conflict of interest when he suspended
the rules to transfer the case to himself in response to
the government’s improper forum-shopping motion. 
App. 13–19.  The Eleventh Circuit deemed the
impropriety of the government’s seeking the ex parte
transfer to a biased judge to be mooted by Judge
Dalton’s conclusion that the transfer could have been
made (and presumably Judge Honeywell’s consent
obtained) even without a government motion, upon
Judge Dalton’s suspension of the local rules to
effectuate the goal of case transfer.  App. 14 & n. 8
(stating that although “at the very least, the
government should have given Defendants timely
notice of its filing of the motion,” the Court need not
reach the issue of whether “government acted with bad
intentions when it filed its motion”).

Turning to petitioner’s claim that the interest and
appearance of justice required that Judge Dalton’s
transfer and other orders be vacated, the Eleventh
Circuit ruled that because the visiting judge agreed
with Judge Dalton’s reasoning, and had adopted Judge
Dalton’s orders (even though no transcript or recording
of proceedings conducted by Judge Dalton was
available to the visiting judge), vacating the prior
orders was unnecessary.  App. 19 (“So we find no basis
for reversing Defendants’ convictions on this ground.
Congress “wisely delegated to the judiciary the task of
fashioning remedies” in the face of a judicial conflict of
interest, Liljeberg [v. Health Services Acquisition
Corp.], 486 U.S. [847,] 862 [(1988)], and the remedy
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selected here avoided any appearance of
impropriety.”).

REASONS FOR GRANTING THE WRIT

Due process and the appearance of justice
compel that the orders entered by a
financially-conflicted judge, whose
assertion of jurisdiction over a case—upon
the judge’s ex parte suspension of blind
filing and notice rules and in response to
an improper ex parte application by the
government—was immediately challenged
by petitioner, should have been vacated
and the case returned to its blind-filed
status quo when the conflicted judge
recused, where the government agreed
that only a clean slate could restore the
appearance of impartiality. 

This Court has not rendered a decision on the due
process limits of forum-shopping initiated by the
government, but in a summary disposition in Blucher
v. United States, 439 U.S. 1061 (1979), the Court
granted certiorari and ordered the indictment
dismissed where the government had engaged in the
impermissible manipulation of the judicial handling of
a federal criminal case to obtain a more favorable
community standard for conviction in an obscenity
prosecution.  See United States v. Peraino, 645 F.2d
548, 553 (6th Cir. 1981) (“Though the reasons for its
summary reversal are not clear, ... it may be presumed
that the government’s blatant forum-shopping ... was
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the reason for reversing Blucher.”).  The Court’s
summary action in Blucher suggests that the issue
concerns more than mere constitutional limits and
implicates the Court’s role in supervising, and
preserving the integrity of, the federal judiciary. 
Blucher, 439 U.S. at 1061 (vacating conviction without
comment and ordering the indictment dismissed). 

The response by the district court and the court of
appeals to the government’s forum-shopping in
petitioner’s case was to disregard it.  See App. 14 (“we
do not speculate” on the improper motives for the
government’s rule violations in seeking to transfer the
case to Judge Dalton by ex parte motion).  The court of
appeals also disregarded the financial conflict that
caused the recusal of the judge to whom the
government improperly directed the case, finding that
a successor judge’s adoption of the recused judge’s
orders was sufficient, despite the absence of the
original judge’s consent to this post hoc action and the
absence of a transcript record of the proceedings before
the recused judge. App. 15–19.

Judicial administration must, where appropriate,
be left to individual judges and courts—in order to
promote their self-regulation and careful exercise of
discretion.  However, when self-regulation creates an
appearance of unfairness or bias, this Court’s
supervision of the lower courts is warranted.  And this
is particularly true where a criminal defendant’s
fundamental liberty interests are at stake, where rules
of court were suspended in order to effect the
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participation of a conflicted judge, and where the
government agrees that its own violation of the rules
in seeking the conflicted judge’s participation
compelled relief and a return to the status quo.

The Eleventh Circuit’s decision conflicts with the
remedial holding of this Court in Williams v.
Pennsylvania, 136 S.Ct. 1899 (2016), and with the
decisions of other circuits.  See Williams, 136 S.Ct. at
1908–09 (remanding for new appellate proceedings
free from conflicted judge’s participation in the
deliberative process, even if that participation was not
shown to be decisive).  The challenged decisions in
petitioner’s case reflect the participation of a judge
who bore an “unacceptable risk of actual bias.”  Id. at
1908–09. Such a judge’s “participation in the case”
cannot be permitted and constitutes a structural error. 
Id. at 1909 (“The Court has little trouble concluding
that a due process violation arising from the
participation of an interested judge is a defect ‘not
amenable’ to harmless-error review, regardless of
whether the judge’s vote was dispositive.”) (quoting
Puckett v. United States, 556 U.S. 129, 141 (2009)). 

That the recused judge’s findings and actions in
this case were accepted by the successor judge
establishes at least a level of potential influence
equivalent to a non-decisive vote by a conflicted judge
on an appellate panel as in Williams.  The fact that the
recused judge’s orders followed his conducting of
hearings that were not reviewed by the successor
judge—and that the properly-assigned judge remained
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exc luded from the  successor ’ s  rev iew
process—heightens the importance of the recused
judge’s participation.3

The principle is well-recognized that “a defendant
is entitled to have the decision of judicial assignment
‘free from bias or the desire to influence the outcome of
the proceedings.’”  Cruz v. Abbate, 812 F.2d 571, 574
(9th Cir. 1987).  In conflict with the decisions and
reasoning of other circuits, the Eleventh Circuit
disregarded the forum-shopping violation in weighing
the remedy for the irregular judicial transfer (and
disregarded the existence of judicial bias in weighing
the district court’s decision to permit the forum-
shopping in violation of local rules).  

The general rule in other circuits is that the blatant
deviation from blind-filing rules may be excused only
in circumstances where there was an absence of
judicial bias.  See Cruz, 812 F.2d at 574; United States
v. Pearson, 203 F.3d 1243, 1258 (10th Cir. 2000); Tyson
v. Trigg, 50 F.3d 436, 438 (7th Cir. 1995); In re
Atamian, 247 Fed.Appx. 373, 374 (3d Cir. 2007)
(explaining that the relief was not warranted where
the appellant “ does not allege that [the irregularly-
assigned judge] harbors any potential bias that might
reasonably call her impartiality into question” under

   3 The transcript of the first day of trial confirms what is
apparent from the criminal docket: the visiting judge lacked core
components of the record when it adopted the recused judge’s
orders.  DE:264:8 (successor judge acknowledges: “None of these
hearings [held by the recused judge] has been transcribed.”).
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the recusal statutes or the case assignment procedure
has been manipulated or that [the judge’s] assignment
has been made for an improper purpose”).

The Seventh Circuit has explained that the focus
should be on the appearance of an unfair irregularity,
not whether efficiency or expediency can justify
permitting an apparently biased judicial assignment:

A “risk of undermining the public’s confidence
in the judicial process”—a proper consideration
when deciding on the appropriate remedy for a
violation of the Judicial Code, see Liljeberg v.
Health Services Acquisition Corp., 486 U.S. 847,
864, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988)—is
present. In order, therefore, to dispel any
possibility of an injustice stemming from the
judge’s violation of the Code, we have decided to
vacate the judgment and remand for a do-over
of the sentencing proceeding before a different
district judge.

United States v. Smith, 775 F.3d 879, 882 (7th Cir.
2015).  The rule applied by other circuits would not
permit overlooking clear impropriety conceded by the
government leading to entry of orders—including the
transfer of the case from the assigned judge and the
rejection of the key plea agreement in the case—by a
judge who held a financial conflict of interest and who
was required to recuse.  

As this Court has explained, “[t]he very purpose of
[28 U.S.C.] §455(a) is to promote confidence in the
judiciary by avoiding even the appearance of
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impropriety whenever possible.”  Liljeberg, 486 U.S. at
865.  Rather, the question is whether “the public might
reasonably believe” the judge was partial or biased. Id.
at 860. 

In conducting that inquiry, “all the circumstances”
must be taken into account.  Sao Paulo State
Federative Republic of Brazil v. Am. Tobacco Co., 535
U.S. 229, 232 (2002); see also Rippo v. Baker, 137 S.Ct.
905 (2017) (reversing based on appearance of bias from
the entirety of the circumstances; focusing on
“whether, considering all the circumstances alleged,
the risk of bias was too high to be constitutionally
tolerable”; “Under our precedents, the Due Process
Clause may sometimes demand recusal even when a
judge ‘ha[s] no actual bias.’ Aetna Life Ins. Co. v.
Lavoie, 475 U.S. 813, 825 ... (1986).)  

The Court’s decision in Rippo also follows the
remedial guidance of the Court in Liljeberg, which
dealt with the disqualification of a judge who presided
over a trial despite his financial interest in one of the
litigants as a board member of Loyola University.
Despite the judge’s denial of actual bias, the Court
found an appearance of impropriety under 28 U.S.C. §
455(a) and provided a remedy of vacature.  Liljeberg,
486 U.S. at 864 (“We conclude that in determining
whether a judgment should be vacated for a violation
of § 455(a), it is appropriate to consider the risk of
injustice to the parties in the particular case, the risk
that the denial of relief will produce injustice in other
cases, and the risk of undermining the public’s
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confidence in the judicial process.  We must
continuously bear in mind that ‘to perform its high
function in the best way justice must satisfy the
appearance of justice.’  In re Murchison, 349 U.S. 133,
136 ... (1955) (citation omitted).”).4

The Eleventh Circuit’s misuse of the term de novo
review to apply to the ruling of a successor judge who
did not, and could not, proceed de novo on the motion
to transfer or the plea hearing that had marked the
course of the case, or on any other matter on which a
hearing had been held and no record yet existed, does
not mitigate the adverse impact of the court of appeals’
decision in reducing the guarantee of an appearance of
impartiality.  De novo consideration of the transfer and
other orders was not possible in the absence of a
complete record, and in any event lacked the consent
and participation of the originally- and properly-
assigned judge.

The government forthrightly conceded that its
actions had created an appearance of impermissible
forum-shopping.  The remedy for the due process
violation was clear and simple: undo the harm and
return the case to the status quo.  The district court
instead placed self-regulation above the appearance of
justice and refused to return the case to the assigned

   4 “Bias is easy to attribute to others and difficult to discern in
oneself.  To establish an enforceable and workable framework, the
Court’s precedents apply an objective standard that, in the usual
case, avoids having to determine whether actual bias is present.” 
Williams, 136 S.Ct. at 1905. 
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judge for her independent determination of how to
proceed.  The Eleventh Circuit, by establishing a
review procedure contrary to that of other circuits
confronting interferences with rule-based random
assignment of judges, placed judicial deference
considerations above essential due process principles.

The Court should grant certiorari in this case to
preserve the important due process and federal
judicial supervision interests at stake.

CONCLUSION

Based upon the foregoing petition, the Court should
grant a writ of certiorari to the Court of Appeals for
the Eleventh Circuit.

Respectfully submitted,

Richard C. Klugh
   Counsel of Record
Ingraham Building
25 S.E. 2nd Avenue, Suite 1100
Miami, Florida 33131
Tel. (305) 536-1191

April 2018
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

________________________

No. 15-10842
________________________

D.C. Docket No. 6:13-cr-00099-JAJ-KRS-3

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

versus
STEPHANIE MUSSELWHITE, JAMES FIDEL

SOTOLONGO, 
Defendants –Appellants,

CHRISTOPHER MENCIS, Defendant.
________________________

Appeals from the United States District Court
for the Middle District of Florida

________________________

(September 22, 2017)

BEFORE: WILLIAM PRYOR, MARTIN, and
ROSENBAUM, Circuit Judges.

PER CURIAM:

Defendants-Appellants James Sotolongo and
Stephanie Musselwhite appeal their convictions for
conspiring to commit, and committing, mortgage fraud.
After careful consideration, and with the benefit of oral
argument, we affirm the convictions of both
Musselwhite and Sotolongo.
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I. BACKGROUND

A. Facts.1

Between 2002 and early 2008, the real-estate
market was booming, with quickly escalating property
values and “irrationally exuberant” investors.
Properties were being purchased, sold, relisted, and
resold at a high volume, a fact that did not escape the
notice of James Sotolongo, the finance director at
Century Motors Financial in Winter Park and Daytona
Beach, Florida. 

From October 2006 through July 2007, Sotolongo
devised a scheme to take advantage of this robust real
estate market. Through straw buyers, Sotolongo
obtained expensive residential real estate in Florida,
rented the properties out for several years, and then
resold them for a huge profit. 

Key to the success of Sotolongo's scheme was his
reliance upon his straw-buyer partners and their good
credit scores, which Sotolongo needed to obtain certain
more favorable loans, such as NINA—no income, no
asset—loans2 and NINJA—no income, no job, no
asset—loans, to purchase the properties he used in his
scheme. Sotolongo's partners included his
father-in-law, Roger Matson, who was semi-retired
and would occasionally attend car auctions on behalf

  1 We take these facts from the evidence adduced at trial, which
we view in the light most favorable to the government. See United
States v. Calderon, 127 F.3d 1314, 1324 (11th Cir. 1997).

  2  NINA loans are also known as “stated loans.”
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of Century Motors; Matson's grandson, Steve Matson;3

Abdul “Jack” Rifai, the owner of Century Motors;
Sidney Coton, a car salesman at Century Motors; and
George Goetz, a carnival worker in Pennsylvania. 

Testimony at trial revealed that the scheme
operated as follows. Sotolongo worked with Ramara
Garrett, a realtor, to locate suitable properties to
purchase.4 With a specific property in mind, Sotolongo
would then direct his straw buyers to Christopher
Mencis, a mortgage broker, and Mencis's company,
Real Estate Mortgage Professionals (“REMP”),5 both to
line up financing for the straw buyers and to aid with
the preparation of loan applications. The straw buyers'
loan applications generally contained significant false
statements involving matters such as their annual
earnings, their jobs, and the purpose for which the
property was being purchased. Based at least in part
on these false statements, the FDIC-insured
banks—Washington Mutual Bank, Wells Fargo Home
Mortgage, JPMorgan Chase, and Bank of
America—agreed to fund the mortgage loans. 

Sotolongo, Mencis, the straw buyers, and the
banks then participated in closings overseen by title

  3  To avoid confusion, this opinion occasionally refers to the
Matsons by their first names.

  4  Ramara Garrett is not a party to this appeal. Although she
proceeded to trial alongside Sotolongo and Musselwhite, the jury
acquitted her on both of the counts for which she was indicted.

  5  Before trial, Mencis pled guilty to one count of falsifying a loan
application. He then testified as a witness for the prosecution at
trial.
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agent Stephanie Musselwhite of Orlando Title &
Abstract. When a lender is involved in the transaction,
the title agent, also known as the closing agent, is
responsible for preparing a HUD-1 settlement
statement in compliance with the lender's closing
instructions. The HUD-1 lists all of the fees associated
with the transaction as well as all of the terms of the
transaction, including the amounts that the borrower
and seller each must bring to the closing. 

More specifically—and as relevant in this
scheme—line 201 of the HUD-1 specifies any deposits
that are in place at the time of the contract, including
any earnest money being held in escrow, while line 303
lists the money that the buyer must bring to the
closing table. Typically, the money listed in line 303 is
either wired to the closing agent before the closing or
brought to the closing in the form of a cashier's check.
In other words, all funds are normally present and
accounted for at the closing, and only in rare cases
(requiring the lender's approval) would the parties
exchange funds after the closing has taken place. 

Musselwhite prepared HUD-1 settlement
statements for each transaction at issue here. She
represented to the lenders that her title company had
received deposits and cash to close from the borrowers
at or before the closing, which prompted the lenders to
release their funds at closing or shortly thereafter. In
fact, however, Musselwhite did not receive such funds.
Rather, Musselwhite would disburse the money
received from the lenders to Sotolongo and companies
affiliated with Sotolongo (American Signature Homes
and Omni One Financial), and Sotolongo would then
funnel that money back to Musselwhite on behalf of
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the straw buyers to satisfy the straw buyers' deposit
and cash-to-close obligations. 

The allegations here involve the purchase of seven
specific properties.

The Roger Matson PropertyIn late September
2006, Roger Matson agreed to purchase from Sotolongo
a property located at 4249 South Atlantic Avenue for
$2.35 million. Roger applied for a $1.88 million
first-mortgage loan and a $237,085 second-mortgage
loan from Washington Mutual Bank. In so doing, he
overstated his income and assets, lied about his place
of employment, and falsely stated that he would be
using the home as his primary residence. 

According to the HUD-1 settlement statement,
Musselwhite closed the transaction on October 31,
2006. Washington Mutual, however, did not wire the
loan proceeds to Orlando Title until November 2, 2006.
Before that, on November 1, 2006, in anticipation of
Washington Mutual's wiring of the loan proceeds to
Orlando Title's account, Musselwhite disbursed a
check from Orlando Title to Sotolongo for $565,234,
which Sotolongo then deposited into an account he
jointly held with Steve Matson. On November 2, 2006,
after Washington Mutual had wired the loan proceeds,
Sotolongo transferred $470,209 from that account into
Roger and Steve Matson's joint account. Roger Matson
then wrote two checks, backdated to October 31, 2006,
and made payable to Orlando Title, in the amounts of
$212,665 and $50,000—the amounts reflected on the
HUD-1 as the borrower's deposit and the cash to close.
In this way and facilitated by Sotolongo and
Musselwhite, Roger Matson used the loan proceeds to
pay the borrower's deposit and the cash to close.
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The Rifai PropertiesAbdul Rifai, another of
Sotolongo's straw purchasers, worked with
Defendants-Appellants to purchase three properties:
15 Granville Circle, 397 Silver Beach Drive, and 1616
North Atlantic Avenue. Sotolongo made the
arrangements for Rifai to “buy” 15 Granville Circle for
$2.48 million. 

When Rifai met with Mencis to fill out the loan
application, Sotolongo accompanied Rifai. Rifai applied
for a $1.98 million first-mortgage loan and a $250,479
second-mortgage loan from Washington Mutual and
stated that he intended to occupy the property as his
primary residence, even though that was untrue; in
fact, he intended to use it as a rental property.
Sotolongo reported that Rifai's car dealership made
about $48,000 a month, a figure that Mencis used to
represent Rifai's income, even though Rifai made
around $10,000 to $12,000 per month. The loan
application also substantially overstated the funds in
Rifai's SunTrust Bank accounts. 

According to the HUD-1, Musselwhite closed the
15 Granville Circle transaction on March 30, 2007.
That same day, Washington Mutual disbursed the loan
monies to Orlando Title. Immediately, Musselwhite
turned around and disbursed $579,982 via wire
transfer to Sotolongo's company American Signature
Homes. Also on that day, Sotolongo transferred
$150,067 from the American Signature Homes bank
account to one of his personal bank accounts and
another $429,914 to Rifai's bank account. 

The HUD-1 also stated that Rifai brought $222,000
to the closing in the form of personal checks. The
personal checks were meant to cover the initial deposit
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and Rifai's cash-to-close obligations, and were provided
to Musselwhite with the understanding that she would
not deposit the checks until Sotolongo had first
transferred the funds obtained through the
Washington Mutual mortgage loan into Rifai's
account. 

As for the property located at 397 Silver Beach
Drive, Rifai agreed to “purchase” it for $1.38 million.
Rifai applied for a $1 million first-mortgage loan and
a $161,805 second-mortgage loan from Wells Fargo.
His loan application falsely stated that he intended to
use the property as a primary residence. This loan
application, like the one for 15 Granville Circle, also
falsely overstated Rifai's monthly income and his
assets. 

According to the HUD-1 settlement statement,
Musselwhite closed this transaction on March 30,
2007. The HUD-1 stated that Rifai brought $129,436
to closing. Rifai provided Orlando Title with a personal
check to cover this obligation at the closing, with the
understanding that Musselwhite would not deposit it
until Rifai had received funds from Sotolongo, which,
in turn, Sotolongo was to obtain from the loan
proceeds. But Musselwhite deposited the check too
early, and it bounced. 

Four days after the closing, Musselwhite disbursed
to Sotolongo through American Signature Homes
$339,971 via wire transfer from the mortgage-loan
proceeds. The next day, April 5, 2007, Sotolongo
transferred $100,395 from American Signature Homes
to his personal bank account and another $239,575 to
Rifai's bank account. Rifai then provided Musselwhite
with an official SunTrust check for the $129,436 on
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April 10, 2007, which she deposited on April 12, 2007. 

Finally, with respect to 1616 North Atlantic
Avenue property, Rifai agreed to “purchase” it for
$1.975 million. Rifai applied for a $1.3 million
first-mortgage loan and a $396,912 second-mortgage
loan from JPMorgan Chase Bank, falsely stating in the
loan application that he intended to use the property
as his primary residence and overstating his assets
and monthly income. 

According to the HUD-1 settlement statement,
Musselwhite closed this transaction on April 20, 2007.
The HUD-1 also reflected that Rifai brought $168,441
of his own funds to the closing. But, in fact, he did no
such thing. Instead, on April 23, 2007, after the bank
had disbursed the mortgage-loan proceeds to Orlando
Title, Musselwhite disbursed $445,472 via wire
transfer to American Signature Homes. Then, on April
25 and 26, Sotolongo transferred a total of $369,793
from American Signature Homes to Rifai's account.
Rifai subsequently wrote two checks to Orlando
Title—one for $168,441 and the other for $50,000—to
cover his cash-to-close obligation and initial deposit.
He backdated the checks to April 20, 2007, and
Musselwhite did not deposit them until April 26, 2007.

The Coton PropertiesSotolongo recruited Coton to
participate in the scheme in early 2007, after he heard
Coton bragging about his excellent credit rating. Coton
was involved in the purchase of two beachfront
properties: 2721 South Atlantic Avenue and 1006-1008
East 17th Avenue. Although Coton expressed
reservations about buying such expensive properties,
Sotolongo told him not to worry about it. 
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On April 4, 2007, Coton contracted to “purchase”
2721 South Atlantic Avenue for $2.48 million. Coton
signed a blank loan application for a $1.98 million
first-mortgage loan from Washington Mutual and a
second-mortgage loan for $246,389. The loan
application falsely stated that Coton intended to
occupy the property as a primary residence, that he
was self-employed, and that he earned $45,000 a
month. The loan application also substantially
overstated the funds that Coton had in his bank
accounts. 

According to the HUD-1 settlement statement,
Musselwhite closed the transaction on May 16, 2007.
The HUD-1 further reflected that Coton brought
$244,078 to closing. But, in fact, Coton brought no
money to the closingAnd Musselwhite, who knew that
Coton was a car salesman at the dealership, never
asked him for the funds. 

Instead, this transaction unfolded similarly to all
of the others. On May 16, 2007, Musselwhite disbursed
$529,998 via wire transfer to American Signature
Homes. The following day, Washington Mutual wired
the loan proceeds to Orlando Title, and Sotolongo
transferred $485,597 from American Signature Homes
to Century Motors and $14,987 to his own personal
account. That same day, May 17, 2007, Rifai
purchased cashier's checks drawn on the Century
Motors account and made payable to Orlando Title to
cover Coton's initial deposit and cash-to-close
obligations. 

Coton then contracted to “buy” the property located
at 1006-1008 East 17th Avenue in June 2007 for $1.55
million. Coton neither saw the property before he
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purchased it nor provided the funds for the initial
deposit. He applied for a loan from Bank of America
for $1.28 million to purchase the home purportedly as
an investment property. Once again, his loan
application contained false representations about his
employment, income, and assets. 

According to the HUD-1 settlement statement,
Musselwhite closed this loan on July 31, 2007. As with
the purchase of 2721 South Atlantic Avenue, Sotolongo
directed Coton to just attend the closing and sign the
documents. When Coton showed up for the closing,
Musselwhite did not ask him for any funds; she merely
presented the documents to Coton for his signature.
On August 1, 2007, the day after Musselwhite received
the loan proceeds from Bank of America, she disbursed
$378,978 via wire transfer to American Signature
Homes. Two days later, on August 3, 2007, those funds
in the American Signature Homes account were used
to buy a bank check on behalf of Coton for
$368,976—the amount specified on the HUD-1 as the
borrower's cash to close. Musselwhite deposited the
check three days later.

The Goetz PropertyFinally, Sotolongo learned of
Goetz through Goetz's sister, who worked for
Sotolongo. Goetz, the owner and operator of a small
carnival company in Pennsylvania, had expressed a
desire to buy a property in Florida in the $200,000
range. His sister suggested he instead purchase the
property located at 120 Coral Way for $1.4 million.
Goetz applied for a $980,000 first-mortgage loan from
Washington Mutual Bank and a second-mortgage loan
for $281,259. 

Even though he made $60,000 per year, Goetz's



App. 11

loan application indicated that he made $35,000 per
month. According to the HUD-1 settlement statement,
Musselwhite conducted a mail-away closing6 on July
10, 2007, with a disbursement date of July 11, 2007.
Orlando Title received the loan funds from Washington
Mutual Bank on July 12, 2007, and that same day,
Musselwhite wired $310,514 to American Signature
Homes. She also disbursed an additional $99,971 to
Omni One Financial on July 16, 2007. 

Goetz was supposed to provide $146,325 in cash to
close at the closing, but he did not (and did not know
who did). Instead, on July 17, 2007, Sotolongo used
funds from the American Signature Homes account to
purchase an official bank check made payable to
Orlando Title for $166,325—the amount specified on
the HUD-1 as the total amount due from Goetz at or
before closing. Goetz essentially acquired the property
without paying a dime, which he described as being
“too good to be true.”

B. Procedural HistoryDefendants Sotolongo and
Musselwhite were indicted in April 2013, along with
their co-conspirators Mencis and Garrett. They were
charged with numerous offenses related to a
mortgage-fraud scheme. Count 1 charged all four with
having conspired, in violation of 18 U.S.C. § 371, to
make false statements to FDIC-insured financial
institutions, in violation of 18 U.S.C. § 1014, and to
commit bank fraud, in violation of 18 U.S.C. § 1344.
Counts 2 through 12 charged Musselwhite and

  6  Specifically, Goetz testified that he did not attend a closing.
Rather, he was overnighted two or three packages containing
documents, which he signed and returned.
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Sotolongo with substantive executions of a bank-fraud
scheme, in violation of § 1344. And Count 14 charged
Musselwhite, Sotolongo, and Garrett with having
made a false statement to Washington Mutual Bank,
an FDIC-insured financial institution.7 

Defendants' case traveled a winding road through
the district court but ultimately was heard by visiting
District Judge Jarvey. Defendants lodged various
challenges along the way, contesting the transfer of
their case from Judge Honeywell to Judge Dalton,
Judge Dalton's subsequent recusal, and Judge Jarvey's
adoption of Judge Dalton's orders, including Judge
Dalton's denial of Defendant Sotolongo's proffered plea
agreement. All challenges were denied. 

Defendants then proceeded to trial. After ten days
of trial, the jury returned a guilty verdict against
Musselwhite on Counts 1, 4 through 12, and 14, and
against Sotolongo on Counts 1 through 12. The jury
acquitted Musselwhite on Counts 2 and 3 and
Sotolongo on Count 14. The jury acquitted Garrett on
all charges. 

After trial, Musselwhite and Sotolongo filed a joint
motion for a new trial. The district court denied their
motion. Defendants now appeal.

II. DISCUSSION

A. Case Transfer and Recusal

On appeal, Sotolongo and Musselwhite complain
about two issues related to the district court's

  7  Mencis, the only defendant charged in Count 13, pled guilty
before trial.
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procedures regarding judge assignment and recusal:
(1) the district court's transfer of their case from Judge
Honeywell to Judge Dalton; and (2) Judge Jarvey's
refusal to vacate Judge Dalton's orders after Judge
Dalton recused himself. We address both arguments in
turn.

1. Case Transfer

The criminal complaint and indictment that form
the basis of this appeal were filed on March 29, 2013,
and April 24, 2013, respectively, and the case was
eventually assigned to Judge Honeywell with case
number 6:13-cr-99-Orl-36KRS. On October 21, 2013,
the government filed an information separately
charging Sidney Coton with having conspired to
commit mortgage fraud. Coton's case was assigned to
J u d g e  D a l t o n ,  w i t h  c a s e  n u m b e r
6:13-cr-261-Orl-37GJK. The next day, the government
filed a notice in Coton's case alerting the court that
Coton's case was related to the case previously filed
against Defendants and pending before Judge
Honeywell. 

Coton's case proceeded independently from the
case pending before Judge Honeywell. Coton pled
guilty to count one of the information filed against
him, and the court accepted his guilty plea and set
sentencing for February 3, 2014. Then, on January 17,
2014, the government filed a motion—in Coton's case
only—to consolidate the cases of Sotolongo,
Musselwhite, and Coton. Judge Dalton granted the
government's motion to consolidate and noted, “The
Clerk is directed to reassign Case No.
6:13-cr-99-Orl-36KRS to the undersigned with Judge
Honeywell's consent.” 
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In response, Musselwhite and Sotolongo filed a
motion to dismiss the indictment based upon what
they perceived to be a purposeful decision by the
government to circumvent the random assignment of
judges by filing the motion to consolidate in only
Coton's case, in alleged violation of Sotolongo and
Musselwhite's due-process and equal-protection rights,
and the local rules of the Middle District of Florida.
The district court denied their motion, and Sotolongo
and Musselwhite now appeal. 

We review for an abuse of discretion a district
court's denial of a motion to dismiss an indictment.
United States v. Seher, 562 F.3d 1344, 1356 (11th Cir.
2009). Here, the district court did not abuse its
considerable discretion. While Defendants insinuate
that the government acted with bad intentions when
it filed its motion to consolidate in Coton's case
exclusively, we do not speculate as to that8 because
“[d]istrict judges may by rule, order or consent transfer
cases between themselves.” United States v. Stone,
411 F.2d 597, 598 (5th Cir. 1969).9 Here, Judge Dalton
granted the government's motion to consolidate
Defendant-Appellants' case with Coton's case “with
Judge Honeywell's consent.” 

And while the local rule Defendants invoke does
note that “a party may move to transfer any related

  8  Nevertheless, at the very least, the government should have
given Defendants timely notice of its filing of the motion in
Coton's case.

  9  We have adopted as binding precedent all decisions of the
former Fifth Circuit rendered prior to October 1, 1981. See Bonner
v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en banc).
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case to a judge assigned to the first filed of the related
cases,” M.D. Fla. R. 1.04(b), that rule must be read in
conjunction with Local Rules 1.03(d) and 1.01(c), which
state, respectively, that “[t]he judge to whom any case
is assigned may, at any time, reassign the case to any
other consenting judge for any limited purpose or for
all further purposes,” and “[w]hen a judge of this Court
... issues any order which is not consistent with these
rules, such order shall constitute a suspension of the
rules ....” M.D. Fla. R. 1.03(d); 1.04(b). So even though
the district court's transfer of Defendants' earlier filed
case to Judge Dalton appears to have been inconsistent
with Local Rule 1.04(b), the transfer was nonetheless
consistent with Local Rules 1.03(d) and 1.01(c) and
constituted a permissible suspension of the rules, not
a violation. 

We therefore find no abuse of discretion in the
district court's transfer of Defendants' earlier-filed
case to Judge Dalton for consolidation with Coton's
case.

2. Recusal

Sotolongo and Musselwhite also challenge Judge
Jarvey's failure to vacate and consider de novo motions
ruled upon by Judge Dalton after Judge Dalton
recused himself. We review de novo whether a recused
judge's orders must be vacated. United States v.
Cerceda, 172 F. 3d 806, 812 (11th Cir. 1999). 

In order to understand this issue fully, we must
detail the path this case traveled through the Middle
District of Florida. After consolidating the cases of
Sotolongo, Musselwhite, and Coton, Judge Dalton
denied a number of motions Defendants filed,
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including a motion to extend pretrial deadlines, a
motion to suppress, and a motion for a James10

hearing. Shortly thereafter, following Defendants'
filing of a notice urging Judge Dalton to recuse himself
because of his prior service as a member of the Board
of Directors of Seaside National Bank & Trust—a
potential beneficiary of any restitution ordered to be
paid by Defendants—Judge Dalton recused himself
and directed the clerk of court to randomly reassign
the case. The case eventually found its way to Judge
Jarvey, of the Southern District of Iowa, who was
temporarily presiding over cases in the Middle District
of Florida. 

Once the case was reassigned, Defendants filed a
motion asking Judge Jarvey to vacate and reconsider
anew the orders entered by the now-recused Judge
Dalton. Judge Jarvey granted in part and denied in
part Defendants' motion, noting that he had
reconsidered the orders previously entered. But
instead of vacating the orders, Judge Jarvey adopted
them as his own:

This court has reviewed each of the
orders at issue in this motion. Four of the
first five orders are simply scheduling
orders or briefing schedules. Dkt. No. 166
is simply a minute entry for proceedings
held. The court has also reviewed the
order rejecting a plea agreement, the
order on the motion to suppress, the

  10  United States v. James, 590 F.2d 575 (5th Cir. 1979),
abrogated in part by Bourjaily v. United States, 483 U.S. 171,
178-79 (1987).
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order on the motion to dismiss, and the
order denying a pretrial hearing on the
admissibility of so-called co-conspirator
utterances. Upon the court's independent
review of those motions and the orders, it
finds each of these matters to have been
correctly decided. This court could write
additional opinions denying the motions
to suppress, to dismiss and for a James
hearing. However, this court's orders
would not improve on the work that has
already been done. Accordingly, rather
than vacate the prior orders, the court
simply chooses to adopt them as its own.

Defendants moved for reconsideration, which
Judge Jarvey denied. 

On appeal, Defendants raise many of the same
arguments presented to the district court, including
that all orders issued by Judge Dalton must be vacated
because of his initial irregular assumption of
jurisdiction over Defendant-Appellants' case. In
support, Defendant-Appellants rely upon Liljeberg v.
Health Services Acquisition Corp., 486 U.S. 847 (1988),
for the proposition that all case-dispositive rulings and
subsidiary rulings on any case-dispositive matters
must be vacated where recusal occurs in the latter
stages of the case. In seeking a return to what they
term the status quo, Defendants assert that the
damage done by a judge with a financial conflict of
interest can be remedied by only full vacatur and de
novo review, without reliance upon any of the
conflicted judge's discretionary and credibility rulings. 

Though we agree that this case traveled an



App. 18

irregular path, we see no error in Judge Jarvey's
decision to review the orders entered by Judge Dalton
and subsequently adopt those orders as his own. This
is so because once Judge Dalton recused himself,
Judge Jarvey, a conflict-free judge, took over and
considered de novo the motions and all orders entered
by Judge Dalton. We know this because he told us so
in his order adopting Judge Dalton's orders as his own. 

The cases Defendants rely upon in support of their
argument that Judge Jarvey was required to vacate all
orders issued by Judge Dalton and consider the
motions from scratch are inapposite as they speak to
an altogether different set of circumstances. In
Liljeberg, a judge failed to recuse himself in a case
where he had a strong conflict of interest. Here, on the
other hand, Judge Dalton recused himself as soon as
he was made aware of his potential conflict of interest.
So while vacatur of the entire proceedings presided
over by a conflicted judge was the appropriate remedy
in Liljeberg, the same cannot be said here where a
conflict-free judge took over, reviewed the record and
all prior rulings, and adopted them as his own. In fact,
the Court in Liljeberg contemplated a solution like this
when it noted that ideally, the judge at issue should
have recused himself as soon as he learned of his
conflict so that a “different judge” could have stepped
in “to decide whether the interests—and
appearance—of justice would have been served by a
retrial,” 486 U.S. at 866. That is precisely what
happened here. 

And significantly, Defendants have not challenged
Judge Jarvey's impartiality, nor have they challenged
as legally erroneous any of the orders he adopted as
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his own. So we find no basis for reversing Defendants'
convictions on this ground. Congress “wisely delegated
to the judiciary the task of fashioning remedies” in the
face of a judicial conflict of interest, Liljeberg, 486 U.S.
at 862, and the remedy selected here avoided any
appearance of impropriety. Judge Jarvey did not err in
failing to take the procedural step of vacating Judge
Dalton's orders, and any appearance of impropriety or
loss of confidence in the impartiality of the judiciary
was effectively cured when Judge Jarvey took over.

B. Motion to Dismiss Indictment

Defendants also challenge the indictment, arguing
that the government mischarged the offenses brought
under 18 U.S.C. § 1344 in two related ways: (1) “the
government merged a set of alleged schemes into one
introductory paragraph, conflating the count 1
allegations of a conspiracy to commit multiple
violations of § 1344 with the separate requirement
imposed under the substantive statute to allege
individual schemes capable of being fully executed,”
and (2) the government “erroneously charged in a
multiplicitous fashion multiple executions of the
scheme.”11 

We review for abuse of discretion a court's denial
of a motion to dismiss the indictment, although the
legal sufficiency of the allegations in the indictment is
a question of law that we review de novo. United

  11  The district court heard argument on Defendants' motion to
dismiss at the close of the government's case but failed to issue a
ruling. The district court's failure to rule on a motion “implicitly
overruled appellants' objection.” United States v. Stefan, 784 F.2d
1093, 1100 (11th Cir. 1986).
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States v. York, 428 F.3d 1325, 1332 n.8 (11th Cir.
2005). 

A person is guilty of bank fraud if he or she

knowingly executes, or attempts to execute, a
scheme or artifice—(1) to defraud a financial
institution; or (2) to obtain any of the moneys, funds,
credits, assets, securities, or other property owned by,
or under the custody or control of, a financial
institution, by means of false or fraudulent pretenses,
representations, or promises.

18 U.S.C. § 1344. 

Subsection one “requires the Government to prove
that the defendant (1) intentionally participated in a
scheme or artifice to defraud another of money and
property; and (2) that the victim of the scheme or
artifice was an insured financial institution.” United
States v. Goldsmith, 109 F.3d 714, 715 (11th Cir.
1997). Subsection two “requires the Government to
establish three elements: (1) that a scheme existed in
order to obtain moneys, funds or credit in the custody
of a federally insured financial institution; (2) that the
defendant participated in the scheme by means of false
pretenses, representations or promises, which were
material; and (3) that the defendant acted knowingly.”
Id. 

“The unit of the offense created by § 1344 is each
execution or attempted execution of the scheme to
defraud, not each act in furtherance thereof. ...
[However,] a single scheme can be executed a number
of times, and a defendant may be charged in separate
counts for each execution of the scheme to defraud.”
United States v. De La Mata, 266 F.3d 1275, 1287



App. 21

(11th Cir. 2001) (internal quotation marks and
citations omitted). “[E]ach part of the scheme that
creates a separate financial risk for the financial
institution constitutes a separate execution” of the
scheme. See id. at 1288. 

Here, Counts 2 through 12 allege that beginning in
January 2006, Defendants “knowingly and willfully
devised ... a scheme and artifice to defraud and to
obtain money and property from FDIC-insured banks
and mortgage lenders in connection with loans secured
by mortgages on residential real property by means of
false and fraudulent pretenses, representations and
promises ....” The counts expressly incorporate the
detailed introduction and manner and means section
of Count 1 (the conspiracy count), including allegations
that the pertinent banks were FDIC-insured and that
the various false and fraudulent representations at
issue were material to the banks' lending decisions. As
for the execution of the scheme, the indictment sets
forth a table of eleven separate financial transactions,
which make up Counts 2 through 12. 

The indictment therefore alleges legally sufficient
bank-fraud counts. Each of the elements of § 1344 is
accounted for. Additionally, each of Counts 2 through
12 states a separate execution of the charged scheme.
Each count listed in the table in the indictment notes
the date and description of each specific execution of
the mortgage-fraud scheme—that is, each count
details a specific wire transfer of mortgage-loan
proceeds from one of the victim banks to Orlando Title,
and each transaction created a separate financial risk
for the individual bank involved in making the loan.
Because each count states a separate execution of the
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charged scheme, the charges are not multiplicitous.
See United States v. Sirang, 70 F.3d 588, 595-96 (11th
Cir. 1995) (upholding a conviction against a
multiplicity challenge because “two transactions may
have a common purpose but constitute separate
executions of a scheme where each involves a new and
independent obligation to be truthful”). And the
district court did not err in denying
Defendant-Appellants' motion to dismiss Counts 2
through 12 of the indictment.

C. Plea Agreement

Defendant Sotolongo also challenges the district
court's denial of his proffered plea agreement,
asserting that the court encroached upon the executive
branch's inherent power to prosecute or dismiss
charges. We review for abuse of discretion a district
court's decision to reject a guilty plea. United States v.
Gamboa, 166 F.3d 1327, 1330 n.2 (11th Cir. 1999). 

Under his proffered plea agreement, Sotolongo
agreed to plead guilty to one count of conspiracy to
commit bank fraud in exchange for the dismissal of all
remaining counts against him. The district court
observed that the plea agreement would allow
Sotolongo's sentence to be capped at five years when
he was charged with other offenses for which he could
have been sentenced to up to thirty years'
imprisonment. The court found particularly troubling
the sentencing disparity that could result from
allowing Sotolongo to plead guilty to one count of
conspiracy to commit bank fraud when his arguably
less culpable co-conspirator, Mencis, had just pled
guilty to one count of making a false statement to an
FDIC-insured lending institution, which carried a
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thirty-year maximum term of imprisonment. 

After reviewing the caselaw and the surrounding
circumstances, we find no abuse of discretion in the
district court's refusal to accept Sotolongo's proffered
plea agreement. Under United States Sentencing
Guidelines Manual (“U.S.S.G.”) § 6B1.2(a), a district
court maintains the discretion to accept a plea
agreement “if the court determines ... that the
remaining charges adequately reflect the seriousness
of the actual offense behavior.” Here, the district court
concluded that Sotolongo's proffered plea agreement
did not “adequately reflect the seriousness of the
actual offense behavior”—especially because Sotolongo,
the ringleader of the entire mortgage-fraud scheme,
could serve a significantly lower sentence than his
arguably less culpable co-conspirator, Mencis. On this
record, we cannot say that this was an abuse of
discretion. See Gamboa, 166 F.3d at 1330-31 (finding
no abuse of discretion in the district court's denial of a
plea agreement where a defendant charged with one
count of conspiracy and three substantive drug
charges, each carrying a minimum penalty of twenty
years' imprisonment, attempted to plead guilty instead
to a single count carrying a maximum possible penalty
of four years' imprisonment).

D. Lay-opinion Testimony

Defendants also appeal the district court's
admission of what they deem to be improper
lay-opinion testimony from bank employees who were
identified only as records custodians. 

We review for abuse of discretion a district court's
evidentiary rulings. United States v. Perez-Oliveros,



App. 24

479 F.3d 779, 783 (11th Cir. 2007). And we review for
clear abuse of discretion a district court's
determination about the admissibility of lay-opinion
testimony under Federal Rule of Evidence 701. United
States v. Jayyousi, 657 F.3d 1085, 1102 (11th Cir.
2011). A district court abuses its discretion when its
ruling is “manifestly erroneous.” United States v.
Frazier, 387 F.3d 1244, 1258 (11th Cir. 2004). We will
overturn an evidentiary ruling only if it resulted in a
“substantial prejudicial effect.” United States v.
Breitweiser, 357 F.3d 1249, 1254 (11th Cir. 2004).
Unpreserved evidentiary objections are reviewed for
plain error only. United States v. Turner, 474 F.3d
1265, 1276 (11th Cir. 2007). 

At trial, the government called a number of
representatives from the four victim banks to testify
about the mortgage-loan decision-making process at
their respective banks. These witnesses, including
representatives from Bank of America, Wells Fargo,
JPMorgan Chase, and Washington Mutual, testified as
to each bank's standard practices concerning the
loan-approval process and their mortgage-loan
underwriting practices. Defendants objected to the
admission of the bank representatives' testimony on
multiple grounds, including that the witnesses were
not personally involved in making the lending
decisions and that they were offering expert, rather
than lay, opinions. 

We consider first Defendants' argument that the
government essentially hoodwinked them by
identifying the bank representatives as records
custodians but then eliciting from them fact-witness
testimony. Because Defendants failed to object to the
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testimony on this basis at trial, we review any alleged
error for plain error only, and find no error here, plain
or otherwise. Trial judges maintain broad discretion in
determining whether to admit evidence and witnesses
not included in pretrial orders, and, as we have noted,
Defendants did not object to this testimony, giving the
court no reason to believe that Defendants were
somehow surprised by it. Calamia v. Spivey, 632 F.2d
1235, 1237 (5th Cir. 1980). 

We next consider Defendants' argument
concerning the alleged improper admission of
lay-opinion testimony through the bank
representatives. We have previously held that “Rule
701 does not prohibit lay witnesses from testifying
based on particularized knowledge gained from their
own personal experiences.” United States v. Hill, 643
F.3d 807, 841 (11th Cir. 2011). And where lay
witnesses answer hypothetical questions “not ... based
on any scientific, technical or other specialized
knowledge, but instead based ... on their personal
experiences as officers of financial institutions with
knowledge of their companies' policies and of the
specific transactions at issue,” Rule 702 does not
require that they be first qualified as an expert. Id. at
842 (internal quotation marks omitted). Here, this is
especially the case because “it does not take any
specialized or technical knowledge to realize that
lending institutions would be reluctant to approve a
loan application if they knew that it contained false
statements about material facts.” Id. 

The district court did not abuse its discretion in
allowing the bank representatives to testify as to their
respective banks' mortgage-approval procedures and to
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answer hypothetical questions about whether their
respective banks would have approved the loans had
the banks known that the buyer's income, employment
history, assets, earnest money deposit, and
cash-to-close were misrepresented. The witnesses'
testimony was properly characterized as lay-opinion
testimony because they testified based upon
“particularized knowledge gained from their own
personal experiences.” The representative testifying on
behalf of JPMorgan Chase had worked in the
underwriting department for twenty-three years; the
representative for Wells Fargo had been in the
banking industry for twenty years; the representative
for Bank of America was responsible for auditing loan
files and had worked as an underwriter, loan
processor, and funder; and the representative from
Washington Mutual worked as a senior mortgage
underwriter when the subject loans were approved. 

E. Preliminary Instructions

Defendants have two complaints about the district
court's preliminary jury instructions: they assert that
(1) the court erred in allowing jurors to hold onto
physical copies of the preliminary instructions during
the course of the trial without also including a
good-faith instruction, and (2) the court erred in
denying Defendants' motion for a mistrial after it
became clear that the jurors were relying upon both
the preliminary and final jury instructions during
their deliberations. 

We review for abuse of discretion a district court's
provision of written instructions to the jury. United
States v. Holman, 680 F.2d 1340, 1354 (11th Cir.
1982). We also review for abuse of discretion a district
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court's refusal to give a requested jury instruction.
United States v. Eckhardt, 466 F.3d 938, 947 (11th
Cir. 2006). Such a refusal is reversible error only if the
requested instruction “(1) was a correct statement of
the law; (2) was not adequately covered in the
instructions given to the jury; (3) concerned an issue so
substantive that its omission impaired the accused's
ability to present a defense; and (4) dealt with an issue
properly before the jury.” United States v. Westry, 524
F.3d 1198, 1216 (11th Cir. 2008) (per curiam) (internal
quotation marks omitted). 

Finally, we review for abuse of discretion a district
court's refusal to grant a mistrial. United States v.
Newsome, 475 F.3d 1221, 1227 (11th Cir. 2007). “[A]
trial judge has discretion to grant a mistrial since he
is in the best position to evaluate the prejudicial effect
of a statement or evidence on the jury.” Id. at 1227. 

We first address Defendants' assertion that the
district court erred when it gave jurors written copies
of the preliminary jury instructions for use throughout
trial—an error that Defendants argue was magnified
by the district court's refusal to also include a
preliminary good-faith instruction. 

After trial began and the jury was impaneled, the
district court provided each juror with a copy of the
preliminary jury instructions. The court instructed the
jurors that the instructions were preliminary and that
they would receive more detailed instructions at the
end of trial. It also cautioned the jurors against
engaging in premature deliberations. Finally, the
court's instructions included one outlining the
elements of the offenses charged in the indictment.
Defendants did not object to the preliminary
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instructions as they were being read to the jurors. 

Once the jury had been excused for the day,
however, Defendants objected to the jurors'
maintenance of the preliminary instructions in their
possession during the duration of the trial, arguing
that the instructions were incomplete and misleading.
The district court overruled Defendants' objection,
opining that the complexity of the case and number of
the counts charged in the indictment necessitated
written instructions that the jury could reference
during trial. In response, Defendants requested that
the preliminary instructions also include a good-faith
instruction, which request the court denied as
untimely. 

We find no abuse of discretion in the district
court's decision to allow jurors to keep written copies
of the preliminary jury instructions during the
duration of the trial. We first note that, though rare, a
district court is not prohibited from giving jurors
written copies of its preliminary jury instructions,
especially in complex cases. As provided for in the
Federal Rules of Criminal Procedure, a trial judge
maintains the inherent authority to manage a trial
and to give jury instructions at any time they are
needed before, during, or after a trial. See Fed. R.
Crim. P. 57(b) (“A judge may regulate practice [in
criminal cases] in any manner consistent with federal
law, these rules, and local rules of the district.”); Fed.
R. Crim. P. 30(c) (“The court may instruct the jury
before or after the arguments are completed, or at both
times.”). 

Nor can we say on this record that the district
court abused its discretion when it denied Defendants'
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request to include a good-faith instruction in the
preliminary jury instructions. While we may have
decided differently, the district court's denial of
Defendants' request did not reach the level of an abuse
of discretion. And because a good-faith instruction was
included in the final jury instructions, the failure to
include such an instruction in the preliminary
instructions did not satisfy the standard of impairing
Defendants' ability to present an effective defense. 

We next address Defendants' contention that the
district court erred by allowing jurors to keep both the
preliminary and final jury instructions during
deliberations. At the conclusion of the trial, the district
court gave jurors written copies of the final jury
instructions, but it did not collect from them their
copies of the preliminary jury instructions. The court
stressed, however, that the jurors were to rely upon
the final jury instructions in their deliberations. 

On their second day of deliberations, the jurors
submitted a question about a difference in wording
between the preliminary and final jury instructions in
the instruction for Count 14. In response, Defendants
moved for a mistrial, arguing that it was now clear
that the jurors were using two sets of instructions in
attempting to decide the case. The court denied
Defendants' motion, instructed the jurors to “use the
final instructions in their totality,” and collected the
jurors' copies of the preliminary jury instructions. 

On appeal, Defendants assert that any error
resulting from the provision of copies of the
preliminary jury instructions to the jurors was not
harmless because after the court responded to the
jury's question regarding Count 14, the jury returned



App. 30

its verdict within thirty minutes. Defendants interpret
this fact to mean that the jurors improperly relied
upon the preliminary jury instructions in deciding
Counts 1 through 12 and properly utilized the final
jury instructions only in deciding Count 14, the one
count for which the jury found Sotolongo not guilty. 

While the court should have collected the copies of
the preliminary jury instructions before distributing
the final jury instructions, on this record, we cannot
find abuse of discretion in the district court's denial of
Defendants' motion for a mistrial. Here, the court did
instruct the jurors to rely upon the final jury
instructions during its deliberations, and it reiterated
that sentiment in response to the jurors' question. We
presume that a jury follows its instructions and
understands a judge's answer to its question. Week v.
Angelone, 528 U.S. 225, 234 (2000). Therefore, any
error was harmless. 

F. Theory-of-Defense

InstructionMusselwhite argues that the district
court abused its discretion when it refused to give her
proffered theory-of-defense jury instruction. As we
have noted, we review for abuse of discretion a district
court's refusal to give a requested theory-of-defense
instruction. United States v. Chastain, 198 F.3d 1338,
1350 (11th Cir. 1999). 

The court provided jurors with the following
good-faith instruction:

Good faith is a complete defense to the charges in
the indictment since good faith on the part of the
Defendant is inconsistent with intent to defraud or
willfulness which is an essential part of the charges.
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The burden of proof is not on a Defendant to prove
good faith, or course, since a Defendant has no burden
to prove anything. The Government must establish
beyond a reasonable doubt that a Defendant acted
with specific intent to defraud as charged in the
indictment.

One who expresses an honestly held opinion, or an
honestly formed belief, is not chargeable with
fraudulent intent even though the opinion is erroneous
or the belief is mistaken; and, similarly, evidence
which establishes only that a person made a mistake
in judgment or an error in management, or was
careless, does not establish fraudulent intent.

On the other hand, an honest belief on the part of
a Defendant that a particular business venture was
sound and would ultimately succeed would not, in and
of itself, constitute “good faith” as that term is used in
these instructions if, in carrying out that venture, a
Defendant knowingly made false or fraudulent
representations to others with the specific intent to
deceive them.

In addition to this instruction, Musselwhite
requested a separate instruction that stated, in part,
“Stephanie Musselwhite acted in Good Faith during all
times in each of the seven transactions in this case.
Additionally, Stephanie Musselwhite contends that the
United States has failed to prove beyond a reasonable
doubt that Stephanie Musselwhite knowingly,
intentionally and willfully committed any of the
offenses for which she is charged in the indictment.” 

Because Musselwhite's requested instruction was
“adequately covered in the [good faith] instruction
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given to the jury,” the district court did not abuse its
discretion in refusing to give it. By its own terms,
Musselwhite's proffered instruction was premised on
the defense that she “acted in Good Faith during all
times in each of the seven transactions in this case.”
And the district court gave an instruction to that
effect; the jury had to acquit if they found that
Musselwhite did not act with a specific intent to
defraud. So we find no error here.

G. Juror Dress Code

Defendants next argue that this case should be
remanded so they may further investigate their claim
that prospective jurors were dismissed because of
dress-code violations. Defendants first raised this
argument in their motion for a new trial, asserting
that on the first day of trial, court security officers
denied a number of prospective jurors entry to the
courthouse because they were not dressed in
compliance with the Middle District of Florida's juror
dress code. In making this argument, Defendants rely
upon the affidavit of a private investigator, who
attested that on the first day of trial, he observed a
white male and a black male being denied entry into
the courthouse. 

As we have noted, we review for abuse of discretion
a district court's denial of a motion for a new trial.
United States v. Hernandez, 433 F.3d 1328, 1332 (11th
Cir. 2005). 

The district court held a hearing on Defendants'
motion and then denied it, relying in part on records
maintained by the clerk of court. The district court
noted that on the first day of trial, 98 jurors were
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summoned and 96 were checked in. There were two
no-shows—both of whom identified as white on their
juror questionnaires—and three jurors who were
tardy. These tardy jurors were checked in but showed
up too late to participate in the proceedings. Of the
three tardy jurors, two also happened to be in violation
of the dress code. Additionally, five people were
excused by the clerk's office during the jury-orientation
process; one was over seventy years old, another had
just experienced a death in the family, one's vehicle
had broken down, one had a prepaid course to attend,
and the last did not speak or understand English. 

With this in mind, we find no abuse of discretion in
the district court's denial of Defendants' request to
reopen proceedings for further investigation of their
juror dress-code allegations. Based upon the records
provided by the clerk of court, no juror was, in fact,
excluded based upon dress-code violations. While the
clerk's office did opine that two of the three tardy
jurors were inappropriately dressed, that is not the
reason they were excused. Contrary to the
investigator's observations, it is clear that these jurors
made it past security and into the jury room. It was
only after the district judges empaneling juries that
day indicated that they did not need any further jurors
that the tardy jurors were released for the day. 

We therefore find no basis to remand this case for
further investigation of the juror dress-code issue
raised.

H. Sufficiency of the Evidence

Finally, Musselwhite challenges the sufficiency of
the government's evidence to sustain her convictions
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for conspiracy to commit bank fraud, substantive bank
fraud, and making false statements to an
FDIC-insured bank.12 Essentially, she argues that the
government failed to establish that she was a knowing
and willful participant in the alleged mortgage-fraud
conspiracy or that she acted with the requisite intent
to defraud the lenders. After thorough review, we
affirm each of her convictions. 

We review de novo the sufficiency of the evidence,
viewing the evidence in the light most favorable to the
government and drawing all reasonable inferences and
credibility choices in favor of the jury's verdict. United
States v. Taylor, 480 F.3d 1025, 1026 (11th Cir. 2007).
An appellant must do more than “put forth a
reasonable hypothesis of innocence, because the issue
is not whether a jury reasonably could have acquitted
but whether it reasonably could have found guilt.”
United States v. Thompson, 473 F.3d 1137, 1142 (11th
Cir. 2006). Thus, we may not overturn a jury verdict “if
any reasonable construction of the evidence would
have allowed the jury to find the defendant guilty
beyond a reasonable doubt.” United States v.
Rodriguez, 732 F.3d 1299, 1303 (11th Cir. 2013). 

Count 1 of the indictment charged Musselwhite
with conspiracy to violate two different federal
statutes—knowingly making false statements for the
purpose of influencing the actions of federally insured

  12  Sotolongo purports to adopt Musselwhite's arguments
concerning the sufficiency of the evidence. Sufficiency arguments,
however, “are too individualized to be generally adopted.” United
States v. Cooper, 203 F.3d 1279, 1285 n.4 (11th Cir. 2000). We
therefore decline to consider the sufficiency of the evidence with
regard to Sotolongo.
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banks, in violation of 18 U.S.C. § 1014, and bank
fraud, in violation of 18 U.S.C. § 1344. Counts 2
through 12 and Count 14 charged Musselwhite with
the substantive crimes of bank fraud and making false
statements to an FDIC-insured bank. 

The elements for proving a conspiracy under 18
U.S.C. § 371 are as follows: “(1) an agreement among
two or more persons to achieve an unlawful objective;
(2) knowing and voluntary participation in the
agreement; and (3) an overt act by a conspirator in
furtherance of the agreement.” United States v.
Hasson, 333 F.3d 1264, 1270 (11th Cir. 2003). But a
defendant need not know “all of the details” of the
conspiracy. United States v. Moran, 778 F.3d 942, 960
(11th Cir. 2015). Rather, the government must prove
that she knew of the conspiracy's “essential nature”
and joined it. United States v. Garcia, 405 F.3d 1260,
1270 (11th Cir. 2005). Because conspiracies are
“predominantly mental in composition, it is frequently
necessary to resort to circumstantial evidence to prove
[their] elements,” including “inferences [drawn] from
the conduct of the alleged participants or from
circumstantial evidence of a scheme.” United States v.
Vernon, 723 F.3d 1234, 1273 (11th Cir. 2013) (internal
quotation marks and citation omitted). 

A conviction for bank fraud under 18 U.S.C. § 1344
requires proof beyond a reasonable doubt that (1) a
scheme existed to obtain money in the custody of a
federally insured bank by fraud; (2) the defendant
participated in the scheme by means of material false
pretenses, representations or promises; and (3) the
defendant acted knowingly. 18 U.S.C. § 1344; United
States v. McCarrick, 294 F.3d 1286, 1290 (11th Cir.
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2002) (citing Goldsmith, 109 F.3d at 715). As with
conspiracy, “circumstantial evidence may prove [a
defendant's] knowledge.” United States v. Williams,
390 F.3d 1319, 1325 (11th Cir. 2004). 

And finally, to establish a violation of 18 U.S.C. §
1014, the government “must demonstrate (1) that the
defendant made a false statement or report, ... and (2)
that [s]he did so for the purpose of influencing in any
way the action of [the financial institution] upon any
application, advance, ... commitment, or loan.”
Williams v. United States, 458 U.S. 279, 284 (1982)
(internal quotation marks omitted and fourth
alternation in original).

Here, the government sufficiently demonstrated
that Musselwhite was a knowing and willful
participant in the mortgage-fraud conspiracy. The
indictment itself alleged a broad conspiracy with
numerous objectives, including improperly disbursing
loan proceeds and submitting fraudulent HUD-1
statements. Because the indictment alleged a
conspiracy with multiple objectives, the government
was not required to prove that Musselwhite knew of
and furthered each one. “A guilty verdict in a
multi-object conspiracy will be upheld if the evidence
is sufficient to support a conviction of any of the
alleged objects.” United States v. Ross, 131 F.3d 970,
984 (11th Cir. 1997). This means that the government
was not necessarily required to show that Musselwhite
knew that the loan applications themselves were
fraudulent as long as it demonstrated that she knew
of, and voluntarily participated in, an agreement to
improperly disburse loan proceeds and falsify closing
documents. 
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The government more than met its burden. The
evidence introduced at trial revealed that Musselwhite
prepared and signed HUD-1 settlement statements
attesting that the closing had been conducted as
required and that all conditions precedent had been
met. Though Musselwhite affirmed that the
representations in the settlement statements were a
“true and accurate account of [the] transaction,” this
was plainly false. Musselwhite improperly disbursed
loan proceeds on several different occasions. She
attested that the loans closed as scheduled, which
included a representation that the borrower had made
his required cash-to-close payment, all the while
knowing full well that she had not in fact received any
cash to close from the borrowers. She then funneled
the loan money received from the lenders to her
co-conspirators, who then returned a portion of the
loan money to her, in the name of the straw buyer, to
satisfy a cash-to-close obligation that Musselwhite had
affirmed had already been satisfied. 

For these same reasons, we find that the
government introduced more than sufficient evidence
for a jury to have reasonably found Musselwhite guilty
of bank fraud and making false statements. The
government presented evidence of the importance to
the lenders of the information provided by the closing
agent in the settlement documents. Specifically, the
government put on evidence that lenders might have
altered their lending decisions had they known, for
example, that the straw purchasers were not in fact
personally providing their own down payments and
cash-to-close sums. 

The government also introduced sufficient
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evidence for a jury to conclude that Musselwhite was
aware of, and knowingly participated in, the scheme to
submit fraudulent loan applications. The transactions
at issue all involved the same cast of characters:
Sotolongo, Mencis, and a rotating group of straw
purchasers. And for transactions involving these
individuals, Musselwhite engaged in the same
behavior: the straw buyers provided her with down
payments, which she did not deposit. She then closed
each transaction and improperly released loan
proceeds to Sotolongo, who then funneled a portion of
the loan proceeds back to the straw buyer for
fraudulent use as the down payment on the property.
That Musselwhite followed virtually the same pattern
in all of the transactions at issue—immediately
transferring mortgage proceeds to Sotolongo's
companies and waiting to deposit the buyers'
checks—is highly suggestive of her knowledge of the
scheme. 

Musselwhite veered from this practice in a few
transactions involving straw-purchaser Rifai and
properties located at 15 Granville Circle and 397 Silver
Beach Drive. But that fact does not help Musselwhite.
Rifai testified that he provided Musselwhite with
personal checks to cover his deposit and cash-to-close
obligations, with the understanding that she would not
deposit the checks until Sotolongo had deposited the
lender's funds in his account. Musselwhite deposited
Rifai's checks before closing, and they bounced. He
testified that he confronted Musselwhite about the
problem, and the issue was resolved. Significantly,
Rifai noted that Musselwhite was aware of the
arrangement and confirmed that she would endeavor
to deposit his checks only after he had received the
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funds from Sotolongo. 

Viewing this evidence in the light most favorable
to the verdict and drawing all inferences in the
government's favor, ample evidence demonstrates
Musselwhite's knowledge of the essential nature of the
unlawful scheme and her willing participation within
the conspiracy. She knew that the straw buyers were
not qualified to purchase the properties and that they
did not make the required down payments nor meet
the required cash-to-close obligations with their own
money. Yet she nonetheless closed the transactions,
sometimes without the buyer even being present at the
closing, and facilitated the fraudulent use of loan
funds for down payments. 

As for the substantive counts (Counts 2 through 12
and Count 14), the evidence presented at trial likewise
was sufficient for a jury to find beyond a reasonable
doubt that Musselwhite acted knowingly and with the
intent to defraud. Musselwhite laments the
government's reliance upon testimony from witnesses
looking to gain more favorable deals in their own
criminal cases, but as we have previously noted, the
jury is free to choose among reasonable constructions
of the evidence, and we must accept a jury's inferences
and determinations of witness credibility. Williams,
390 F.3d at 1323. 

Nor, as Musselwhite suggests, does the contention
that she did not participate in or know all of the
elements of the scheme negate her guilt because a
“culpable aider and abetter need not perform the
substantive offense, need not fully know of its details,
and need not even be present.” United States v.
Hernando Ospina, 798 F.2d 1570, 1581 (11th Cir.
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1986) (citation and quotation marks omitted). 

In short, we cannot say that no “reasonable
construction of the evidence would have allowed the
jury to find [Musselwhite] guilty beyond a reasonable
doubt.” Rodriguez, 732 F.3d at 1303. And so the
district court did not err in denying Musselwhite's
motion for judgment of acquittal. 

III. CONCLUSION

For the reasons stated, we AFFIRM the
convictions of James Sotolongo and Stephanie
Musselwhite. 

AFFIRMED.
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UNITED STATES DISTRICT COURT
Middle District of Florida

Orlando Division

Case Number: 6:13-cr-99-Orl-JAJKRS

UNITED STATES OF AMERICA
v.

STEPHANIE MUSSELWHITE

JUDGMENT IN A CRIMINAL CASE

USM Number: 58368-018

RICHARD C. KLUGH, Retained
PH 1, 40 NW Third Street, Miami, FL 33128

The defendant was found guilty of Counts One, Four,
and Fourteen of the Indictment.  Accordingly, the
Coutt has adjudicated the defendant of the following
offenses:

TITLE/
SECTION
NUMBER

18:371

18:1344

NATURE
OF

OFFENSE

Conspiracy
to commit
bank fraud

Bank fraud

OFFENSE
ENDED

Unknown

Unknown

COUNT

One

Four
through
Twelve
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18:1014     False July 10, 2007 Fourteen
Statements
to a 
Federally 
Insured 
Institution

The defendant is sentenced as provided in the
following pages of this judgment.  The sentence is
imposed pursuant to the Sentencing Reform Act of
1984. 

It is ordered that the defendant must notify the United
States attorney for this district within 30 days of any
change of name, residence, or mailing address until all
fines, restitution, costs and special assessments
imposed by this judgment are fully paid.  If ordered to
pay restitution, the defendant must notify the court
and United States attorney of any material changes in
economic circumstances. 

Date of Imposition of Sentence:
February 6, 2015

/s/ John A. Jarvey          
JOHN A. JARVEY
United States District Judge

February 11, 2015

IMPRISONMENT

The defendant is hereby committed to the
custody of the United States Bureau of Prisons to be
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imprisoned for a term of sixty (60) months on each
Count to run concurrently.

The Court recommends to the Bureau of Prisons
that  the defendant be incarcerated in Florida or
Southern California to be as close to family as possible;
participation in the RDAP Program 

The defendant is remanded to the custody of the
United States Marshal.

RETURN

I have executed this judgment as follows:

Defendant delivered on ___________ to ___________  at

_____________________________________________, with

a certified copy of this judgment.

________________________________ 
   UNITED STATES MARSHAL

  
By:_____________________________ 

Deputy U.S. Marshal  

SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall
be on supervised release for a term three (3) years on
each Count to run concurrently.  
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The defendant shall report to the probation office in
the district to which the defendant is released within
72 hours of release from custody of the Bureau of
Prisons.

The defendant shall not commit another federal, state
or local crime.

The defendant shall not unlawfully possess a
controlled substance.  The defendant shall refrain from
any unlawful use of a controlled substance.  The
defendant shall submit to one drug test within 15 days
of release from imprisonment and at least two periodic
drug tests thereafter, as determined by the court.

The defendant shall not possess a firearm,
destructive device, or any other dangerous weapon.

If this judgment imposes a fine or a restitution
obligation, it is a condition of supervised release that
the defendant pay in accordance with the Schedule of
Payments sheet of this judgment.

The defendant must comply with the standard
conditions that have been adopted by this court as well
as any additional conditions on the attached page.

STANDARD CONDITIONS OF SUPERVISION

1. The defendant shall not leave the judicial
district without the permission of the court or
probation officer;
2. The defendant shall report to the probation
officer as directed by the court or probation officer and
shall submit a truthful and complete written report
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within the first five days of each month;
3. The defendant shall answer truthfully all
inquiries by the probation officer and follow the
instructions of the probation officer;
4. The defendant shall support his or her
dependents and meet other family responsibilities;
5. The defendant shall work regularly at a lawful
occupation unless excused by the probation officer for
schooling, training, or other acceptable reasons;
6. The defendant shall notify the probation officer
at least ten (10) days prior to any change in residence
or employment;
7. The defendant shall refrain from the excessive
use of alcohol and shall not purchase, possess, use,
distribute, or administer any controlled substance or
any paraphernalia related to any controlled
substances, except as prescribed by a physician;
8. The defendant shall not frequent places where
controlled substances are illegally sold, used,
distributed, or administered;
9. The defendant shall not associate with any
persons engaged in criminal activity, and shall not
associate with any person convicted of a felony unless
granted permission to do so by the probation officer;
10. The defendant shall permit a probation officer
to visit him or her at any time at home or elsewhere
and shall permit confiscation of any contraband
observed in plain view by the probation officer;
11. The defendant shall notify the probation officer
within seventy-two (72) hours of being arrested or
questioned by a law enforcement officer;
12. The defendant shall not enter into any
agreement to act as an informer or a special agent of
a law enforcement agency without the permission of
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the court;
13. As directed by the probation officer, the
defendant shall notify third parties of risks that may
be occasioned by the defendant’s criminal record or
personal history or characteristics, and shall permit
the probation officer to make such notifications and to
confirm the defendant’s compliance with such
notification requirement.

ADDITIONAL CONDITIONS OF SUPERVISED
RELEASE

1. The defendant shall perform 50 hours of
community service as a condition of supervision in lieu
of paying a fine.
2. The defendant shall be prohibited from
incurring any new credit card charges, opening
additional lines of credit, or making an obligation for
any major purchases without approval by the
probation officer.  The defendant shall provide the
probation officer access to any requested financial
information.

3. The defendant shall refrain from engaging in
any employment relating to mortgages, title search,
closings, and short sales.
4. The defendant shall file tax returns past and
present.
5. The defendant shall cooperate in the collection
of DNA, as directed by the probation officer.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

________________________

No. 15-10842-CC________________________

UNITED STATES OF AMERICA,
Plaintiff - Appellee,

versus

STEPHANIE MUSSELWHITE, JAMES FIDEL
SOTOLONGO,

Defendants - Appellants,
CHRISTOPHER MENCIS

Defendant - Appellant.
________________________

Appeal from the United States District Court
for the Middle District of Florida

________________________

(November 28, 2017)

BEFORE: WILLIAM PRYOR, MARTIN, and
ROSENBAUM, Circuit Judges.

PER CURIAM:

The petitions for panel rehearing filed by Stephanie
Musselwhite and James Fidel Sotolongo are DENIED.

ENTERED FOR THE COURT:

/s/   Robin S. Rosenbaum                            
UNITED STATES CIRCUIT JUDGE
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