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QUESTION PRESENTED

Whether a plaintiff has standing to challenge an uncon-
stitutional federal law even though an individual state
could, in theory, take action to remedy the unconstitu-
tional treatment prescribed by the federal law.

(D



TABLE OF CONTENTS

Interest of amici CUTIAE .....eeeuveeceeeceeecieeceecee e, 1
Summary of the argument..........cccceeevveeveenciecieeceennen. 1
ATQUMENT ..cieiiiteeteeecetee et see e sae e 4

I.  The Seventh Circuit’s opinion has broad

II. The Seventh Circuit’s opinion contravenes

established standing law.........ccccceeeeveenenen. 10

ITI. The Seventh Circuit’s opinion disturbs
established federalism principles.................. 14
CONCIUSION ..enereieiiiireeieeterteee et re e enes 17

(ID)



IIT

TABLE OF AUTHORITIES

Page(s)

Cases:

City of Chicago v. Shalala, 189 F.3d 598 (7th Cir.

1999) et 10, 11
Gregory v. Ashcroft, 501 U.S. 452 (1991)........... 4,14
Kansas v. United States, 24 F. Supp. 2d 1192 (D.

Kan. 1998)......coeevirirninererteeeneneseeeeseeseeseenns 11
League of Women Voters of the United States v.

Newby, 838 F.3d 1 (D.C. Cir. 2016).................. 12
Murphy v. NCAA, 138 S. Ct. 1461 (2018).............. 15
New York v. United States, 505 U.S. 144 (1992)...15
Printz v. United States, 521 U.S. 898 (1997).....4, 15
Shanty Town Assocs. LP v. EPA, 843 F.2d 782 (4th

Cir. 1988) ...evuiirerrerertreenienieseseeseessessessenees 11, 12
United States v. Windsor, 570 U.S. 744 (2013).....12
Weinberger v. Wiesenfeld, 420 U.S. 636 (1975)...13

Statutes
TU.S.C. 2015().cuereirerrenenereereneneseeeesseseeseseenns 8
42 U.S.C. 12102.....ccuteerereererirrerreneseseeseesseseseeeens 8
42 U.S.C. 12132.....ceiiereeeeeesieneneseetesaeseeseeeens 7,8
42 U.S.C. 12182(2) ceververrerererrrerrereresnsssessesessasseens 8
Uniformed and Overseas Citizens Absentee Voting

Act, 52 U.S.C. §§20301, et seq......ceunne... passim
B2 U.S.C. 20504.....ccueiirrerrererereenieneseseesseseseseens 6

52 U.S.C. 20506......cccrverueiiirirreriiiiienrenseeiesnennens 6



IV

Statutes—Continued Page(s)
B2 U.S.C. 21081...cucuirrirerrerereesreneseseesaesseseenens 6,7
52 U.S.C. 21082......c..ervterererereenrenesessesaesseseenens 6,7
Miscellaneous:

Abbe R. Gluck, Our [National] Federalism,
123 Yale L.J. 1996 (2014) ......ccvveevecreereerecreenen. 5

Michael T. Harren et al., Employee Benefits:
Same-Sex Marriage and Domestic Partners,
https://www.americanbar.org/con-
tent/dam/aba/events/labor_law/2013/02/
employee_benefitscommitteemidwintermeet-
ing/17b.authcheckdam.pdf ..........cccceevvervennnne. 13

National Immigration Law Center, State-Funded
Food Assistance Programs,
https://www.nilc.org/wp-content/up-
loads/2016/03/tb112_statefood_2016-08.pdf (last
updated August 2016) .....cceeceeeeeeeieerieeeceenieennne 8

Justin Weinstein-Tull, Election Law Federalism,
114 Mich. L. Rev. 747 (2016)...cccceverveerererernennes 6



INTEREST OF AMICI CURIAE!

Amici are legal academics whose scholarship and
teaching focus on constitutional law and election law.

This brief reflects the consensus of the amici that
this Court should grant the Petition for Writ of Certio-
rari in order to correct the Seventh Circuit’s opinion be-
low.

Joshua Sellers is an Associate Professor of Law at
Sandra Day O’Connor College of Law, Arizona State
University. His principal areas of research and teaching
are in election law, legislation and regulation, constitu-
tional law, and civil procedure.

Justin Weinstein-Tull is a Thomas C. Grey Fellow
and Lecturer in Law at Stanford Law School. He writes
on federalism, election law, and state and local govern-
ment law. He previously enforced the Uniformed and
Overseas Citizens Absentee Voter Act as a trial attor-
ney in the U.S. Department of Justice, Civil Rights Di-
vision, Voting Section.

SUMMARY OF THE ARGUMENT

In Segovia v. United States, the Seventh Circuit is-
sued a standing opinion that contravenes existing doc-

! Pursuant to Rule 37.1 of the Rules of the Supreme Court of
the United States, no counsel for any party authored this brief in
whole or in part, and no person or entity, other than amici curiae or
their counsel, made a monetary contribution intended to fund the
preparation or submission of this brief. Counsel for amici notified
counsel for parties of their intent to file this brief more than ten days
before the date for filing the response brief. All parties have con-
sented to the filing of this amici curiae brief.
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trine and disturbs well-established federalism princi-
ples. The holding is broad and has applicability far be-
yond the narrow statutory context the court was consid-
ering. The Court should grant the petition to resolve a
circuit split and to provide clarity on a legal issue that
promises to grow in importance as more federal laws so-
licit or require state action.

The Seventh Circuit held that the plaintiffs lacked
standing to challenge the constitutionality of the Uni-
formed and Overseas Citizens Absentee Voter Act
(UOCAVA) because the State of Illinois could have
cured the federal law’s constitutional defect. UOCAVA
requires states to transmit absentee ballots to military
and overseas voters no fewer than forty-five days before
an election. 52 U.S.C. 20302(a)(8). However, UOCAVA
excludes former state residents now living in certain
U.S. Territories, but not others, from its definition of
“overseas voters” due absentee ballots.? Because Illi-
nois complies with UOCAV A’s territorial requirements,
it administers UOCAV A’s differing treatment of former
residents now living in the Territories.

Rather than reach the merits of whether
UOCAVA'’s treatment of the Territories violates the
plaintiffs’ constitutional rights, the Seventh Circuit held
that the plaintiffs lacked standing to challenge

2The term “Overseas voters” is defined to include “a person
who resides outside the United States and is qualified to vote in the
last place in which the person was domiciled before leaving the
United States.” 52 U.S.C. 20310(5)(B). The requirement to provide
absentee ballots to “overseas voters” excludes former residents of
Illinois (and other states) now domiciled in several American Terri-
tories because the statute defines “State” and the “United States”
to include “the Commonwealth of Puerto Rico, Guam, the Virgin Is-
lands, and American Samoa.” See 52 U.S.C. 20310(6), (8).
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UOCAVA because Illinois was capable of remedying
any constitutional defect by enacting state law that
equalized UOCAVA'’s treatment of the Territories and
made the plaintiffs whole. Pet App. ba-7a.

Part I of this brief argues that Segovia’s standing
holding applies to a broader set of federal laws than just
UOCAVA. Because UOCAVA provides a federal rights
floor, but no ceiling, Segovia held that it was Illinois’s de-
cision not to equalize the treatment of Territories that
was the cause of the harm. See Pet App. 5a-8a. But
many federal laws share UOCAVA’s structure—other
election laws, other rights laws more generally, and
some cooperative federalism programs—so the idea that
the federal government cannot be sued when discrimi-
natory federal laws provide only rights floors and not
rights ceilings would have much broader application
than just UOCAVA.

Part IT demonstrates that Segovia’s standing hold-
ing finds no support in the existing case law and, in fact,
radically departs from it. Litigants have standing to
challenge federal cooperative federalism programs even
when those programs implicate a broad range of state
action, including state action that itself caused the plain-
tiffs’ injuries and curative state action. And in constitu-
tional challenges to federal statutes on discrimination
grounds, the Court has not looked to whether states
could have cured the discriminatory federal statute
through state legislation before proceeding to the merits
of the federal challenge.

Part IIT argues that Segovia’s holding violates well-
established principles of federalism. By making states
responsible for curing unconstitutional federal laws, it
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interprets UOCAVA to disturb the federal-state bal-
ance of power, violating the plain statement rule. See
Gregory v. Ashcroft, 501 U.S. 452, 461 (1991). And be-
cause it diminishes accountability for UOCAVA by ob-
scuring the party responsible for its constitutional de-
fects—federal or state officials—it interprets UOCAVA
in a manner that would violate the anti-commandeering
principle. See Printz v. United States, 521 U.S. 898, 925
(1997).

ARGUMENT

The Seventh Circuit’s holding in Segovia v. United
States that the plaintiffs lack standing to challenge the
constitutionality of UOCAVA contravenes this Court’s
judgments on federalism and standing. Pet App. 8la.
Segovia holds the federal government immune from
challenges to unconstitutional federal laws when states
are able—through their own lawmaking—to cure those
constitutional defects. Pet. App. 14a. This holding dis-
rupts the federal-state balance of power by making
states responsible for federal missteps, and therefore vi-
olates the plain statement and anti-commandeering
principles. Segovia also flouts existing doctrine on
standing to challenge the constitutionality of federal
laws, which does not consider potentially curative state
action.

Besides being wrong, Segovia’s standing holding is
dangerous and creates a circuit split.> Segovia is written
broadly enough so that it would erroneously constrain
standing to challenge a wide swath of federal laws, be-
yond the narrow context of UOCAVA. Doctrine in the

3 In two similar challenges, federal appellate courts did not re-
ject plaintiffs’ claims on standing grounds. See Pet. 18-19.
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context of the many federal statutes that solicit or re-
quire state action is thin, and the Seventh Circuit’s opin-
ion has the potential to fill a doctrinal gap with bad law.

These legal issues deserve more analysis. Federal
laws that implicate both the federal and state govern-
ments “have given rise to many new and difficult legal
questions,” including questions of “state-versus-federal-
court jurisdiction, * * * statutory enforcement, and
standards of review.” Abbe R. Gluck, Our [National]
Federalism, 123 Yale 1..J. 1996, 1997-1998 (2014). Often,
“courts do not even recognize these questions as feder-
alism questions, even though they unquestionably con-
cern the discretion, influence, and sovereignty of states
in a national legal landscape.” Id. at 1998. Doctrines that
might resolve questions like the ones presented here
“have split the lower courts, have yet to be resolved by
the U.S. Supreme Court, and are affecting how major
federal laws are being carried out across the country.”
Ibid.

The Seventh Circuit did not recognize its standing
holding as a matter of federalism—it does not once men-
tion it—even though the issues it purports to resolve im-
plicate existing federalism doctrines and raise new ques-
tions about the balance of power between federal and
state governments. Instead of allowing this opinion to
fill a gap in the law of statutes that implicate the federal-
state relationship, the Court should grant the petition.

I. THE SEVENTH CIRCUIT’S OPINION HAS BROAD IM-
PACT

The Seventh Circuit’s standing decision sets a prec-
edent far beyond the narrow context of UOCAVA. Like
UOCAVA, many federal laws now involve some action
by the states. These laws may regulate state action, like
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UOCAVA and other election laws do, or they may en-
courage states to partner with the federal government,
like public assistance and environmental programs. If
the Seventh Circuit’s opinion were to stand, it would im-
properly limit standing to challenge this much broader
set of federal laws.

In particular, the reasoning of the Seventh Circuit’s
opinion extends beyond UOCAVA to the larger uni-
verse of federal laws that implicate federal-state cooper-
ation and interaction. Important to the Seventh Cir-
cuit’s decision was that UOCAVA provides a federal
rights floor, but no ceiling. Pet. App. ba-6a. Because it
creates no ceiling, the court reasoned, it was Illinois’s de-
cision not to equalize the treatment of Territories that
was the cause of the harm. Ibid. And because many fed-
eral laws share UOCAVA'’s structure, the idea that dis-
criminatory federal laws cannot be challenged when
they provide only rights floors and not rights ceilings
would have broad application among federal laws.

For starters, other voting laws take a similar form
to UOCAVA, see Justin Weinstein-Tull, Election Law
Federalism, 114 Mich. L. Rev. 747, 755-759 (2016) (de-
scribing the similar structures of federal election admin-
istration statutes), and would be affected by the Seventh
Circuit’s ruling. The National Voter Registration Act of
1993 (NVRA), for example, requires states to provide
voter registration opportunities in state motor vehicle
offices and public assistance offices. 52 U.S.C. 20504,
20506. The Help America Vote Act of 2002 (HAVA) im-
poses technical requirements on the voting system hard-
ware used by states, creates rules for provisional ballots,
and requires states to implement statewide voter regis-
tration lists controlled centrally. See 52 U.S.C. 21081-
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21082. In the same way that UOCAV A imposes federal
standards onto a state activity—sending absentee bal-
lots—the NVRA imposes federal standards onto the
voter registration process and HAV A regulates the me-
chanics of the voting process. And like UOCAVA, nei-
ther the NVRA nor HAVA prohibit states from engag-
ing in additional registration or election administration
processes.

The Seventh Circuit’s logic leads to absurd results
in the context of these statutes. For example, imagine
that a Hispanic voter believed that in fairly administer-
ing the NVRA’s voter registration requirements, his
state violated the Equal Protection Clause by dispropor-
tionately registering white voters. Because the state
could offer voter registration opportunities that equal-
ize that racial balance, Segovia would strip that voter of
standing to challenge the NVRA itself and instead re-
quire him to sue the state for failing to immediately iden-
tify and cure any constitutional defects in the federal
statute. But it cannot be right that the NVRA creates a
cause of action against the state—without any mention
of that cause of action in the statute—just because the
state might have been able to, but chose not to, expand
voter registration opportunities to locations that would
equalize an allegedly racially discriminatory NVRA ad-
ministration. Similarly, it cannot be right that standing
to challenge the constitutionality of a federal statute de-
pends on the independent actions of state government.

Segovia’s logic would infect federal laws in other ar-
eas as well. Take the Americans with Disabilities Act
(ADA), which provides a rights floor preventing states
and local governments from excluding persons with dis-
abilities from participating in any public programs, 42
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U.S.C. 12132, or enjoying any public accommodations, 42
U.S.C. 12182(a). Like UOCAVA, the ADA does not pro-
vide a rights ceiling for the state to expand the group of
people considered disabled by the ADA. See 42 U.S.C.
12102. By the Seventh Circuit’s logic, if disabled persons
not covered by the ADA wanted to challenge the ADA,
they would not have standing to sue the federal govern-
ment. They might have standing to challenge the state
for not independently assessing any discriminatory im-
pact of the ADA and legislatively remedying it.

Cooperative federalism laws could also be affected
by the Seventh Circuit’s decision. These programs, like
the Food Stamp Act and the Affordable Care Act, are
more complex than UOCAV A but share a similar struc-
ture: through funding promises from the federal govern-
ment, states agree to administer federal programs with
various rights floors. Many of these laws give states the
flexibility to go beyond the requirements set by the fed-
eral laws. The Food Stamp Act, for example, only pro-
vides benefits to U.S. citizens and certain lawfully-pre-
sent non-citizens, see 7 U.S.C. 2015(f), but does not pro-
hibit states from providing their own form of assistance
to a wider group of non-citizens. And, in fact, many
states do just that. See National Immigration Law Cen-
ter, State-Funded Food Assistance Programs,
https://www.nilc.org/wp-content/up-
loads/2016/03/tb112_statefood_2016-08.pdf (last updated
August 2016) (describing how six states have expanded
food assistance programs to a larger group of non-citi-
zens).

To see how Segovia leads to absurd results in the
context of cooperative federalism programs, imagine a
public assistance program that provides funding to
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states to administer the federal benefit, but only to
whites. Because the program does not prohibit states
from providing those same benefits to other races, Sego-
via would prohibit non-whites from challenging the con-
stitutionality of the federal program. It is no different
here: plaintiffs allege that UOCAV A is facially unconsti-
tutional in how it distinguishes between the Territories.
Curative state actions are irrelevant.

The Segovia decision also has implications beyond
the Equal Protection context and could affect a plain-
tiff’s standing to challenge other types of unconstitu-
tional conduct by the federal government. For example,
suppose that Congress prohibited doctors from discuss-
ing with patients on Medicaid their options for birth con-
trol, but allowed states, as part of their administration of
the program, to enact exceptions for particular contra-
ceptive methods. A physician who sought to challenge
the federal prohibition on First Amendment grounds
could lack standing under Segovia on the theory that the
state where the doctor resides could take steps to create
exceptions to the prohibition on speech. Likewise, a pa-
tient who seeks to challenge the policy on due process
grounds could lack standing for the same reason. Noth-
ing in Segovia limits its reach to Equal Protection chal-
lenges only.

In another example, imagine that Congress passes a
law that requires the federal Transportation Security
Administration to adopt a policy under which it will con-
duct extremely invasive strip searches of passengers at
U.S. airports on a random basis, but allows states to opt-
out of the policy if they enact legislation prohibiting such
searches at airports within their state borders. Under
the reasoning of Segovia, passengers subjected to such
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searches would lack standing to sue the federal govern-
ment on Fourth Amendment grounds merely because
the states in which they were traveling could have taken
steps to opt out—thus improperly insulating the federal
policy and federal actors from any judicial review.

As these examples demonstrate, the Seventh Cir-
cuit’s standing decision in Segovia would affect standing
to challenge more federal laws than just UOCAVA; it
would create perverse standing doctrine among a wide
scope of other federal laws.

II. THE SEVENTH CIRCUIT’S OPINION CONTRAVENES
ESTABLISHED STANDING LAW

The Seventh Circuit’s standing holding is a radical
and unwise departure from well-established standing
doctrine. Standing to challenge the constitutionality of
a federal law has never hinged on the plaintiff’s state’s
ability to cure the federal law’s constitutional defects on
its own. This is true for both federal laws that explicitly
call for state action and federal laws that operate in pol-
icy areas that states concurrently regulate. The Seventh
Circuit’s holding that a plaintiff lacks standing to chal-
lenge the constitutionality of a federal law when a state
“could provide” a cure for the law’s unconstitutional de-
fects, Pet. App. ba, is inconsistent with longstanding
standing doctrine.

In challenges to cooperative federalism programs,
where federal and state actions are more closely inter-
twined, standing to challenge the federal law does not
(and should not) depend on the availability of curative
state action. For example, in City of Chicago v. Shalala,
resident non-citizens had standing to challenge provi-
sions of the Personal Responsibility and Work Oppor-
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tunity Reconciliation Act of 1996 (PRWORA) which dis-
qualified non-citizens from receiving certain welfare
benefits. 189 F.3d 598, 603 (7th Cir. 1999) (“There is no
dispute that the intervenors who have been rendered in-
eligible for benefits have standing to challenge the con-
stitutionality of the [Welfare Reform] Act.”). The court
did not care that PRWORA did not prohibit individual
states from providing supplemental welfare benefits,
and that Illinois had not taken the opportunity to do so.
Indeed, states have standing to challenge the constitu-
tionality of federal programs even when they elect to
participate in those programs. See Kansas v. United
States, 24 F. Supp. 2d 1192, 1195 (D. Kan. 1998) (“[T]he
State of Kansas has standing to challenge the [constitu-
tionality of the] requirements of PRWORA, even though
the State agreed to participate in the program.”).

In private challenges to the federal government’s
implementation of cooperative federalism programs,
courts have also found standing to sue the federal gov-
ernment despite a broad range of state action. First, pri-
vate plaintiffs possess standing to challenge the federal
government’s implementation of cooperative federalism
programs even when individual states played a large
role in the plaintiffs’ injuries. For example, land devel-
opers had standing to sue the Environmental Protection
Agency (EPA) for arbitrarily enforcing the Clean Water
Act even though they were denied access to waste dis-
posal services by a state agency rather than by EPA it-
self. See Shanty Town Assocs. LP v. EPA, 843 F.2d 782,
788 (4th Cir. 1988) (“It is true that it was the local Sani-
tary Commission, as the entity responsible for the day-
to-day operation of the federally-funded system, that ac-
tually imposed the restrictions on service to Shanty
Town’s property. But we think it plain, from the record
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before us, that the Sanitary Commission would not have
imposed those restrictions had it not been for EPA’s in-
sistence upon them.”).

Second, plaintiffs possess standing to challenge fed-
eral implementation even when states already engage in
some curative action. Voting rights organizations had
standing to challenge the U.S. Election Assistance Com-
mission’s approval of voter registration forms request-
ing documentary proof of citizenship (proposed by Ala-
bama, Georgia, and Kansas) as violating the National
Voter Registration Act. See League of Women Voters
of the United States v. Newby, 838 F.3d 1, 9 (D.C. Cir.
2016). The Newby Court found standing even though Al-
abama and Georgia actually engaged in curative action
by refusing to require proof of citizenship. Id. at 6 (“Al-
abama and Georgia were not, for the moment, enforcing
the proof-of-citizenship laws.”).

Segovia also contravenes standing principles from
this Court’s landmark Equal Protection cases involving
federal laws that deprived people of federal benefits that
could have been ameliorated at the state level. In
United States v. Windsor, for example, the federal defi-
nition of marriage as between a man and a woman pre-
vented the plaintiffs from receiving a federal tax benefit
in the form of an estate tax exemption for surviving
spouses. 570 U.S. 744, 750 (2013). The plaintiff chal-
lenged the federal government’s definition of marriage.
Ibid. The plaintiff had standing to challenge the federal
law even though the State of New York, where the plain-
tiff resided, could have passed a law to make individuals
like the plaintiff whole by giving them additional tax
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benefits to counter the loss of the federal benefit.* But
New York’s tax laws were of no moment in the Court’s
analysis.

The Court’s classic sex discrimination cases demon-
strate similar disregard for state curative action. In
Weinberger v. Wiesenfeld, a widower challenged the con-
stitutionality of the Social Security Act provision that
permitted a widow to receive benefits based on past
earnings of her deceased husband but did not permit a
widower to receive those same benefits based on past
earning of his deceased wife. 420 U.S. 636, 638 (1975).
Like in Windsor, it was of no moment that New Jersey,
where the widower lived, could have cured the Social Se-
curity Act’s constitutional defects. A Segovia-style
standing holding in Weinberger would have been ridicu-
lous: how would New Jersey know the federal law was
unconstitutional or how to remedy it?°

In sum, a state’s ability to cure federal constitutional
defects has not in the past defeated standing. Here, the

* In fact, some non-state entities did make same-sex couples
whole. Prior to Windsor, some private employers offered additional
“gross up” payments to employees married to same-sex partners to
make them whole for their unequal treatment under federal tax law.
See Michael T. Harren et al., Employee Benefits: Same-Sex Mar-
riage and Domestic Partners, https://www.americanbar.org/con-
tent/dam/aba/events/labor_law/2013/02/employee_benefitscommit-
teemidwintermeeting/17b.authcheckdam.pdf (“Some employers, to
alleviate income tax burden of domestic partner benefits, have
grossed up an employee’s salary.”).

> These Equal Protection cases differ from Segovia in the sense
that the federal laws at issue did not themselves require state ac-
tion, as UOCAVA does. Like UOCAVA, however, those federal
laws operated in policy areas traditionally governed by and actively
regulated by states: family law and public assistance.
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state has done little more than implement UOCAVA, as
it is required to, and that requirement is sufficient to
confer standing to challenge UOCAVA.

III. The Seventh Circuit’s opinion disturbs
established federalism principles

Though the Seventh Circuit’s opinion never once
mentions the word “federalism,” its standing holding has
wide-ranging federalism implications. It improperly
shifts responsibility for discriminatory federal laws from
federal actors to state actors and, in so doing, alters the
federal-state balance of power and responsibility. It also
diminishes accountability for federal laws by insulating
the federal government from challenges to its own laws,
instead forcing citizens to tease apart federal and state
action. These two federalism results conflict with two of
the Court’s settled federalism doctrines: the plain state-
ment rule and the anti-commandeering principle.

The plain statement rule prevents the federal gov-
ernment from creating state liability or altering the fed-
eral-state balance of power without being explicit about
it. When Congress alters that balance of powers by leg-
islating in areas typically regulated by states, it must
make its intentions clear by plain statement. See Greg-
ory v. Ashcroft, 501 U.S. 452, 461 (1991). In Gregory, the
Court upheld a Missouri law that imposed mandatory re-
tirement ages for state judges, despite the federal Age
Discrimination in Employment Act’s prohibition on age
discrimination. The Court held that to disrupt the tradi-
tional federal-state balance, which includes permitting
the states to structure their governments as they see fit,
Congress must make a “plain statement” of its intention
to do so.



15

Segovia’s standing holding contravenes that princi-
ple. It states that the plaintiffs’ injuries are traceable
not to UOCAVA but to Illinois’s decision not to cure
UOCAVA'’s defects—i.e., if these injuries exist, Illinois
is responsible for them. But the Seventh Circuit’s opin-
ion mentions nothing about UOCAVA’s intention to
make states responsible for federal constitutional de-
fects in the law. Nor does UOCAVA’s text state
plainly—or even by implication—that states would be
responsible for failing to cure those defects.

The Seventh Circuit’s broad reasoning also contra-
venes the accountability concerns set out by the anti-
commandeering principle, recently reaffirmed by the
Court in Murphy v. NCAA, 138 S. Ct. 1461 (2018). That
principle states that the federal government may not
“compel the States to implement, by legislation or exec-
utive action, federal regulatory programs.” Printz v.
Unated States, 521 U.S. 898, 925 (1997). In New York v.
United States, the Court struck down a federal statute
that forced states to take title to low-level radioactive
waste unless the state could dispose of that waste—ei-
ther itself or through an interstate compact—by a cer-
tain date. 505 U.S. 144, 153-154, 186-188 (1992).

The anti-commandeering principle maintains a
“healthy balance of power between the States and the
Federal Government,” in part by “prevent[ing] Con-
gress from shifting the costs of regulation to the States.”
Murphy, 138 S. Ct. at 1477 (citation omitted). The anti-
commandeering principle “promotes political accounta-
bility” by making transparent the authority responsible
for various policies. Ibid. When Congress forces states
to administer federal programs, “responsibility is
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blurred.” Ibid. Voters will not know whom to reward or
punish at the polls.

Segovia turns the anti-commandeering principle on
its head. It holds the federal government immune from
suit by interpreting UOCAVA to command states to
cure any of UOCAVA’s own constitutional defects. Pet.
App. Ha-7Ta. The Seventh Circuit’s opinion—in the
broader context of statutes like the ADA and programs
like the Food Stamp Act—gives a state this choice: do
nothing but implement the federal law and invite a law-
suit challenging its failure to cure constitutional defects
in the federal law, or be commandeered to enact state
law that cures the defect. That choice is no choice at all.

This result is also inconsistent with the anti-com-
mandeering principle’s attention to accountability. If
states must cure constitutional defects in federal laws,
who is politically accountable for the policy result? The
federal government, which enacted the defective law in
the first place, or the state, which may or may not have
cured the defect? Voters would not know who to hold
accountable. Accountability concerns are especially ap-
plicable here, where the state’s responsibility to cure
constitutional defects would be entirely discretionary.
That is, even if voters understood the state curative ac-
tion to be caused by federal constitutional defects, they
couldn’t possibly know what the range of appropriate
state options were.
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CONCLUSION

Segovia is dangerously broad and creates a circuit
split. It contravenes existing standing doctrine and
distributes well-established federalism principles. The
Court should grant the petition for a writ of certiorari.
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