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Supreme Court of Kansas 
301 SW 10th Ave. 
Topeka, KS 66612 
785.296.3229 

FLAT FILE COPY 

Appellate Case No. 17-118601-S 

SCOTT P. ROEDER, 
AS NEXT FRIEND OF UNBORN AND PARTIALLY 
BORN INDIVIDUALS UNDER SENTENCE OF 
DEATH, PETITIONER, 
V. 
DEREK SCHMIDT, 
ATTORNEY GENERAL OF THE STATE OF 
KANSAS, RESPONDENT. 

THE COURT HAS TAKEN THE FOLLOWING 
ACTION: 

PETITION FOR WRIT OF HABEAS CORPUS 
FILED BY SCOTT P. ROEDER. 
CONSIDERED BY THE COURT AND DISMISSED. 

PETITIONER'S MEMORANDUM OF POINTS AND 
AUTHORITIES. 
NOTED BY THE SUPREME COURT. 

Date: December 20, 2017 

Douglas T. Shima 
Clerk of the Appellate Courts 
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U.S. Const. Amend. I provides: 

Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a 
redress of grievances. 

U.S. Const. Amend. IV provides: 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized. 

U.S. Const. Amend. V provides: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public 
danger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor 
shall private property be taken for public use, 
without just compensation. 



-- - 3a 

U.S. Const. Amend. VI provides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his 
defence. 

U.S. Const. Amend. VIII provides: 

Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments 
inflicted. 

U.S. Const. Amend. XIV provides: 

Section. 1. All persons born or naturalized in the 
United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the laws. 

***** 



7. K.S.A. 21-6617 provides: 

21-6617. Persons convicted of capital murder; 
proceeding to determine if person shall be 
sentenced to death; notice; trial judge; jury; 
imprisonment for life without the possibility of 
parole. (a) If a defendant is charged with capital 
murder, the county or district attorney shall file 
written notice if such attorney intends, upon 
conviction of the defendant, to request a separate 
sentencing proceeding to determine whether the 
defendant should be sentenced to death. In cases 
where the county or district attorney or a court 
determines that a conflict exists, such notice may be 
filed by the attorney general. Such notice shall be 
filed with the court and served on the defendant or 
the defendant's attorney not later than seven days 
after the time of arraignment. If such notice is not 
filed and served as required by this subsection, the 
prosecuting attorney may not request such a 
sentencing proceeding and the defendant, if 
convicted of capital murder, shall be sentenced to life 
without the possibility of parole, and no sentence of 
death shall be imposed hereunder. 

(b) Except as provided in K.S.A. 2017 Supp. 21-
6618 and 21-6622, and amendments thereto, upon 
conviction of a defendant of capital murder, the 
court, upon motion of the prosecuting attorney, shall 
conduct a separate sentencing proceeding to 
determine whether the defendant shall be sentenced 
to death. The proceeding shall be conducted by the 
trial judge before the trial jury as soon as 
practicable. If any person who served on the trial 
jury is unable to serve on the jury for the sentencing 
proceeding, the court shall substitute an alternate 
juror who has been impaneled for the trial jury. If 



there are insufficient alternate jurors to replace trial 
jurors who are unable to serve at the sentencing 
proceeding, the trial judge may summon a special 
jury of 12 persons which shall determine the 
question of whether a sentence of death shall be 
imposed. Jury selection procedures, qualifications of 
jurors and grounds for exemption or challenge of 
prospective jurors in criminal trials shall be 
applicable to the selection of such special jury. The 
jury at the sentencing proceeding may be waived in 
the manner provided by K.S.A. 22-3403, and 
amendments thereto, for waiver of a trial jury. If the 
jury at the sentencing proceeding has been waived or 
the trial jury has been waived, the sentencing 
proceeding shall be conducted by the court. 

(c) In the sentencing proceeding, evidence may be 
presented concerning any matter that the court 
deems relevant to the question of sentence and shall 
include matters relating to any of the aggravating 
circumstances enumerated in K.S.A. 2017 Supp. 21-
6624, and amendments thereto, and any mitigating 
circumstances. Any such evidence which the court 
deems to have probative value may be received 
regardless of its admissibility under the rules of 
evidence, provided that the defendant is accorded a 
fair opportunity to rebut any hearsay statements. 
Only such evidence of aggravating circumstances as 
the state has made known to the defendant prior to 
the sentencing proceeding shall be admissible, and 
no evidence secured in violation of the constitution of 
the United States or of the state of Kansas shall be 
admissible. No testimony by the defendant at the 
sentencing proceeding shall be admissible against 
the defendant at any subsequent criminal 
proceeding. At the conclusion of the evidentiary 
presentation, the court shall allow the parties a 
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reasonable period of time in which to present oral 
argument. 

At the conclusion of the evidentiary portion of 
the sentencing proceeding, the court shall provide 
oral and written instructions to the jury to guide its 
deliberations. 

If, by unanimous vote, the jury finds beyond a 
reasonable doubt that one or more of the aggravating 
circumstances enumerated in'K.S.A. 2017 Supp. 21-
6624, and amendments thereto, exist and, further, 
that the existence of such aggravating circumstances 
is not outweighed by any mitigating circumstances 
which are found to exist, the defendant shall be 
sentenced to death; otherwise, the defendant shall be 
sentenced to life without the possibility of parole. 
The jury, if its verdict is a unanimous 
recommendation of a sentence of death, shall 
designate in writing, signed by the foreman of the 
jury, the statutory aggravating circumstances which 
it found beyond a reasonable doubt. If, after a 
reasonable time for deliberation, the jury is unable to 
reach a verdict, the judge shall dismiss the jury and 
impose a sentence of life without the possibility of 
parole and shall commit the defendant to the custody 
of the secretary of corrections. In nonjury cases, the 
court shall follow the requirements of this subsection 
in determining the sentence to be imposed. 

Notwithstanding the verdict of the jury, the 
trial court shall review any jury verdict imposing a 
sentence of death hereunder to ascertain whether 
the imposition of such sentence is supported by the 
evidence. If the court determines that the imposition 
of such a sentence is not supported by the evidence, 
the court shall modify the sentence and sentence the 
defendant to life without the possibility of parole, 
and no sentence of death shall be imposed 
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hereunder.. Whenever the court enters a judgment 
modifying the sentencing verdict of the jury, the 
court shall set forth its reasons for so doing in a 
written memorandum which shall become part of the 
record. 

***** 

K.S.A. 60-217 provides: 

60-217. Parties; capacity. 

(c) Minor or incapacitated person. 

***** 

(2) Without a representative. A minor or an 
incapacitated person who does not have a duly 
appointed representative may sue by a next friend or 
by a guardian ad litem. The court must appoint a 
guardian ad litem, or issue another appropriate 
order, to protect a minor or incapacitated person who 
is unrepresented in an action. 

***** 

K.S.A. 65-6732 provides: 

65-6732. Legislative declaration that life 
begins at fertilization. (a) The legislature hereby 
finds and declares the following: 

(1) The life of each human being begins at 
fertilization; 



unborn children have interests in life, health 
and well-being that should be protected; and 

the parents of unborn children have 
protectable interests in the life, health and well-
being of the unborn children of such parents. 

(b) On and after July 1, 2013, the laws of this 
state shall be interpreted and construed to 
acknowledge on behalf of the unborn child at every 
stage of development, all the rights, privileges and 
immunities available to other persons, citizens and 
residents of this state, subject only to the 
constitution of the United States; and decisional 
interpretations thereof by the United States supreme 
court and specific provisions to the contrary in the 
Kansas constitution and the Kansas Statutes 
Annotated. 

(c) As used in this section: 
"Fertilization" means the fusion of a human 

spermatozoon with a human ovum. 
"Unborn children" or "unborn child" shall 

include all unborn children or the offspring of human 
beings from the moment of fertilization until birth at. 
every stage of biological development. 

(d) Nothing in this section shall be construed as 
creating a cause of action against a woman for 
indirectly harming her unborn child by failing to 
properly care for herself or by failing to follow any 
particular program of prenatal care. 


