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Now atvth1s day, on con31deratron of the Appellant’s apphcatron to transfer the above- #

- I”,'Bets'yfAuBL chon Clerk of the Supreme Court of the State of MlSSOUI‘l certlfy that |

the foregoiug i's"a"lfilll true and complete transcnpt of the Judgment of sa1d Supreme Court

en.te,r'e:d,_'of I‘eCOI‘d at the May Sessron 2017 and on the 22“d day of August 2017 m the '

above-entitled c,auee ’

IN TESTIMONY WHEREOF I have hereunto set my

hand and the seal of said Court, at my office in the Clty of
Jefferson, this 22" day of August, 2017.

“@M«u@u%@f\ i Clerk
)
¢ %& m«__) Deputy Clerk

- MaySession, 2017 . -

‘Hiw.that_the sard' -
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LONNIE‘. SNELL]NG

) No ED104699
Appellant B D
vs. . )
JESSE WOODFIN REMODELING, ) Appeal from the Circuit Court of -
~ JESSE WOODFIN, JOHN DOE, JANE DOE, ) the City of St. Louis
JOHNDOEANDJANEDOE ), L -
s
Defendants . ).
and - ) Honorable Bryan L. Hettenbach .
.KASI—IFLO INC., )
Respondent ) ;.) :

Flled March 28 2017

Before AngelaT Qulgless P J., RobertG Dowd Jr,,J, Lisa S. Van Amburg, J.
PER CURIAM

' ORDER

Lop.me Snellmg (“Snellmg’ ) appeals the cncult court’s dlsmlssal of the underlymg action.

without prejudice for fallure to prosecute. Snelling contends the circuit court abused its discretion -

in dlSI‘l’llSS g the case because (1) he was ac‘avely prosecutmg the cause of action, and counsel for
Defendant Kashﬂo Inc (“Kashﬂo”) had entered hls appearance and fileda motmn to dlsmlss and
(2) he was not given adequate notice of the pendmg dlSI’nlSSa.l which denied h1m of h1s due process

rights. We have reviewed the briefs of the parties and the record on appeal, and we find the circuit

v ;
P



~ court d1d not clearly err. An extended op1mon Would have no Junsprudentlal purpose We have
: however prov1ded a memorandum settmg forth the reasons for our dec1s1on to the partles for the;r

- use only We afﬁrm the Judgment pursuant to MO R. CIV P 84 16(b) (2015)
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' -’LONNIE SNELLING ‘ e

T No‘ED104699 R R

Appellant . - B };. .)"}.: ot o LS
Vs. ‘ )
IESSE WOODFIN REMODELING S Appeal from the C1rcu1t Court of
JESSE WOODFIN, JOHN DOE, JANE DOE, ) " the Clty Of St Louls :
JOHN DOE AND JANE DOE, ST

Defendants, K )
and AR T Honorable Bryan L. Hettenbach
KASHFLO, INC, o) |

' Respondent R ) F11ed March 28,2017

- Before AngelaT qugless P J Robert G Dowd Jr " J " L1sa S Van Ambm'g, I.
' ' MEMORANDUM SUPPLEMENTING ORDER - -
AFFIRlV[ING JUDGMENT PURSUANT TO RULE 84 16(b)!

' Th.lS memorandum is for the mforma’aon of the partles and sets forth the reasons for our
order afﬁrrrung the Judgment

THIS STATEMENT DOES NOT CONSTITUTE A FORMAL OP]NION OF THIS COURT

IT IS NOT UNIFORMLY AVAILABLE IT SHALL NOT BE REPORTED CITED, OR

OTHERWTSE USED IN UNRELATED CASES BEFORE TI-I[S COURT OR-ANY OTHER

COURT. IN.THE EVENT OF THE FILING OF A MOTION TO-REHEAR OR TRANSFER

TO THE SUPREME COURT,-A COPY OF THIS MEMORANDUM SHALL BE ATTACHED
, TO ANY SUCH MOTION.

! All rule references are to Missouri Supreme Court Rules (2015) unless otherwise indicated.



I_ntmucn |

Lonme Snellmg (“Snellmg”) appeals the crrcurt court’s drsmxssal of the underlymg actlon

- .wrthout prejudrce for farlure to prosecute Snellmg contends the c1rcu1t court abused 1ts dlscretron

AN m drsmrssmg the case because (1) he was actrvely prosecutmg the cause of actron, and counsel for )

o Factual and Procedural Hrsto_ry

' The facts are denved from the 11m1ted record prov1ded in Snellmg s appellate bnef and

legal ﬁle 2 Kashﬂo d1d not supplement the facts Snellmg owns re51dent1al rental property at 5039

.’Kensmgton Avenue m the Crty of St Lou1s Kashﬂo owns adJacent property at 5041-43

o Kensrngton Avenue In March 2008 J esse Woodﬁn owner of J esse Woodﬁn Remodehng, entered

. .,mto a rooﬁng constructxon agreement wrth Kashﬂo for roofmg work on 5041-43 Kensmgton '

- Avenue Snellmg alleges that, durmg the constmctlon, Woodﬁn took “accumulated debns” from

Kashﬂo s roof and deposrted it “on the roof top and in the gang-way’ of Snellmg s property
‘Snellmg contends the deposrtmg of debns caused holes to develop in his roof allowmg water to
enter the property and causrng da.mage to the cellmgs, walls and ﬂoors Snellmg also alleges the
dumpmg of the debris in the “gang way” of his property caused damage to the concrete walkway,

and,asa result, he received a surnmons for building code vrolatlons from the City of St. Louis

2 Although it is the appellant’s duty under Rule 81.12(a) to provide an adequate record that contains all the evidence

necessary to determine the questions raised on appeal, Boyer v. City of Potosi, 77 S.W.3d 62, 66 (Mo. App. ED.
2002), we proceed to address the merits of Snelling’s appeal.

2




On March 8, 2013, Snellmg ﬁled a petrtron agamst Jesse Woodﬁn Remodehng and Jesse -
Woodﬁn J ohn and Jane Does and Iohn and Jane Doe-Mrnors 3 On June 13 2014 the court

' d1smlssed the case Wrthout prejudlce for fallure to prosecute

On June 12 2015 Snelhng reﬁled hlS lawsult th15 t1me nammg J esse Woodﬁn Remodelmg.‘

: and Jesse Woodﬁn John and Jane Does and John and Jane Does—Owner as defendants On June' e

' 16 2015 summons was 1ssued for J esse Woodﬁn and J esse Woodﬁn Remodehng However the -

summons was returned non-est and the record reﬂects no servrce was ever made On Septernberl ‘
- 10 2015 Snellmg ﬁled a Motron to Substrtute Party and Amended Pet1t1on wh1ch the court
_ granted On October 13 2015 Snellmg ﬁled an amended petrtron and substrtuted Kashﬂo for'
“JohnandJ ane Does—Owner Snellmg requested an ahas summons for Kashﬂo which was 1ssued ‘
on October 19 2015 however the summons Was returned “non est” on November 21, 2015 The :
. matter was placed on the court’s d1sm1ssal docket per Rule 37 l 3 On March 28 2016 a drsrmssal i
heanng was scheduled for May 24 2016 and Snellmg recewed notlce In the 1nter1m, on Apnl 19 .
2016 plunes summons was 1ssued for Kashﬂo and served on May 5, 2016 On May 24 201 6 the
court rescheduled the d1smrssal hearmg for June 24 2016 and Snelhng recerved not1ce
| Thereafter, counsel for Kashﬂo entered hlS appearance and ﬁled Defendant’s Motron to

Dismiss on June 13, 2016. The motion was ma1led to Snelling on _June 14, 2016 to both addresses |

3 Snelling’s first petition (Cause No. 1322-AC03483) a]leged that “John and Jane Doe defendants” were Woodﬁn ]
employees, and “he had control over their activities while at 5041-43 Kensington Ave.”

* Snelling’s second petition (Cause No. 1522-CC09885), however, alleged that “defendants Does” were owners of
the property at 5041-43 Kensington Avenue rather than Woodfin’s employees
3 Local Rule 37.1 provides, in relevant part:

37.1.1. Civil Jury Docket. The Presiding Judge shall, whenever the judge deems it advisable, upon
not less than ten days® notice published in the St. Louis Daily Record, call such of the causes then
pending in the judge’s division as the judge shall select. Upon such call, any cause shall, in the
discretion of the judge, be continued or dismissed, and the failure of the plaintiff to respond in

person, or by-attorney, at the call of such docket, as herein provided, shall be deemed and taken as
grounds for dismissal of the cause or appeal for failure to prosecute.



S on the motlon for- Iune 24

provrded by Snelhng 503 9A Kensmgton Avenue St LOUIS, MO 63108 and 1518 79th Street, St

Lours, MO 63130 The record also reﬂects that on lune 17 2016 counsel ﬁled a notrce of hearmg

-

'd1d not ﬁle a motlon to set as1de the . Snellmg appeals

. ._M@ \ L

Snellmg ralses two pomts ‘on appeal In Pomt I Snellmg argues the c1rcu1t court abused 1tsi}'. :
d1scret10n when it d1smxssed h1s cause of actlon because the case was bemg actlvely prosecuted by
. Snellmg, and counsel for Defendant K,ashﬂo had entered h1s appearance and filed a motlon to ,'
_drsrmss In Pomt Il Snelhng argues the 01rcu1t court abused its: dascretron in dlsm1ssmg hrs cause |

- of actlon because the entry in the court record that Snellmg recerved actual notrce of the pendencyv

201'6 and rnalled the not1ce to Snelhng at the above two addresses . L |

. of a d1smrssal does not comply Wlth the Due Process Clause Snelhng argues the dlsmlssal of hlS '

- cause of acnon demed hnn of hlS constltutlonally protected property nghts in h1s state law torts‘

clarms

Standard of Rev1ew

A dlsm1ssa1 for fallure to prosecute 1s w1thm the tr1a1 court s dlscrehon Snellzng v. Beck,

207 S.W.3d 202 203 (Mo. App ED 2006) We glve great deference to the tnal court and its

dxsm1ssal w111 not be d1sturbed unless we ﬁnd an abuse of d1scret10n Shzrrell v. Missouri Edison

Co., 535 S.W.2‘d 446, 448 (Mo. banc 1976). A trial court abuses its dlscretlon when its “ruhng is

clearly against the logic of the circumstances then before the court and is so unreasonable and



. arbltrary that itshocks the sense of Justlce and 1nd1cates a lack of careful deliberate con51derat10n

_ V, Hancockv Shaok 100 S.Wad 786 795 (Mo banc zoos)
o o ) | Drscuss1on

' As a prehmmary matter We must address Respondent’s content10n that th1s Court lacks

o ‘, Junsdlcuon to hear Snellmg s appeal Respondent argues that because the 01rcu1t court d1sm1ssed '

o .Snelhng s, case w1thout preJudme the appeal 1s premature and should be d1smlssed We d1sagree

. . The general rule is that a dxsrmssal w1thout pre_]ud1ce is not a final Judgment and therefore
:1s not appealable Hutcheson 2 Elec Data Access Techs 327 S W 3d 622 625 (Mo App E. D
2010) Ordmanly, when an action 1s dlsrmssed w1thout preJudlce a plamtlff may cure the d1sm1ssa1‘ | :
by filing another lawsu1t in the same court Id Ar exceptmn to thls general rule is that an appeal
can be taken where the dlsmlssal has the pract1ca1 effect of termmatmg the 11t1gat10n in the form
cast by the plamtlff Doe V. stzonazre Corp 13 S W 3d 674 676 (Mo. App.E D 2000)

‘ Sectlon 516 120 RSMo (2000) provrdes that the followmg act10ns must be talcen W1th1n '

five years of the date they accrue .

(1) All actions upon contracts obhgatlons or hablhty, express or 1mp11ed

(2) An action upon a liability created by a statute other than a penalty or forfe1ture
(3) An action for trespass on real estate;

(4) An action for taking, detaining or injuring any goods or chattels, mcludmg

actions for the recovery of specific personal property, or for any other injury to

- the person or rights of another, not arising on contract and not herein otherwise
enumerated '

~ Here, Snel.lin'g timely filed his first petition on March 8, 2013, within the five-year statute of |
limitations. Thereafter, on June 13, 2014, the circuit court involuntarily dismissed the case without
prejudice for failure to prosecute. On June 12, 2015, Snelling timely refiled his action pursuant to
the Missouri Savings 'Statute, section 516.230, which allbws the plaintiff the benefit of a one-year

grace period for actions that are timely filed and are dismissed without prejudice. Zinke v. Orskog,



[ S —

422 SW3d 422 425 (Mo App WD 2013) On June 24, 2016 the c1rcu1t court agam

o mvoluntanly d1sm1ssed the case w1thout pre_]udrce for farlure to prosecute Because both the five-

5-~ O

: -_"year statute of lnmtatrons and the one-year grace e enod have run, Snelhng 1s t1me barred from X

K fas an adjudication on the ments and

“bars the'assertron of the same cause of actron or clalm agamst’ SR

; the same party" Rule 67 01 see also Abney v stwonger 823 S W 2d 31 32 (Mo App‘ ED ),

‘199 1) “Because a drsmlssal wrth pregudlce fmally dr';poses of a cause of actron 1t is appealable .

- even though 1t is not a Judgment upon the ments for all purposes » Ia’ N

Accordmgly, th1s Court has Junsdrctlon to hear Snellmg s appeal because the crrcu1t court’

drsrmssal Was a ﬁnal appealable Judgment.

A Pomt II—Notxce of Dlsmlssal Hearmg

For ease of our analy51s we W111 ﬁrst address Pomt I[ In Pomt I[ Snellmg argues the c1rcu1t" a

court abused 1ts d1scret10n 1n drsmlssmg hrs cause of act1on because the entry in the court record

that Snellmg recerved actual notrce of the pendency of a dlsm1ssal does not comply w1th the Due

P Clause Snellmg argues the dlsmlssal of hrs cause of actron demed h1m of hlS '

: constrtuhonally protected property nghts in hlS state law torts clalms We dlsagree .
Because we determmed above that the circuit court’s 1nvoluntary dlsm1ssa1 acted as a
dismissal with prejudme Snellmg was entitled to “notice and an opportumty to be heard before the
dlsmlssal [was] made.” State ex rel. Wzllensv Gray, 757 S.W.2d 656, 658 (Mo App. W. D 1988)
.‘ “Due process requires that a party be informed of any proceeding which is to be accorded finality .
either by actual notice or by notice reasonably calculated, under all the circumstances, to apprise

interested parties of the pendency of the action and afford them an opportunity to present their



objections.” Codyv. Old Republzc thle Co., 156 S W 3d782,7 84 ('Mo App ED. 2004) (mternal
quotatlons and citations ormtted) |

On appeal Snelhng asserts he was depnved of not1ce because the court’s docket entry does

o not comply w1th the notlce requuement, and “the ass1gnment Judge through h1s clerk knew " _

Aappellant [sm] address and phone number of record ” We ﬁnd no mer1t m th1s assertron Flrst ai )

o rev1ew cf the legal file subnutted by Snelhng reﬂects that he recelved actual notlce of the dlsmlssal

heanng cn May 24 Snelhng was aware that servrce was returned “non est” on J esse Woodﬁn and o

J esse Wocdﬁn Remodelmg as well as on Kashﬂo and hIS cla1rn Was subject to d1sm1ssal fcr fa1lure:
to prosecute sumlar to h.1s ongmal pet1t10n Further, the record reﬂects that Snelhng was aware.‘: ‘
that the court rescheduled the dlsm1ssal hearmg for June 24, Mcreover Kashflo s motlon to
d1srruss and notlce of hearmg were ﬁled and served upon Snellmg at both addresses—5039Ai'. |
Kensmgton Avenue St Lou1s MO 63108 and 1518 79th Street St Lou1s MO 63130—-not1fymg :
- h1m of the hearmg on June 24 Accordmgly, Snellmg had adequate notlce or, at the very least '
notlce reasonably caloulated to appnse h1rn of the pendmg dlsmrssal heanng See Warren V.
Assoczated Farmers Inc 825 S W. 2d 901, 905 (Mo App S D 1992) (holdrng that when a party
receives notice of a d1srmssal in sufﬂcrent time to attack 1t the party is aﬂ‘orded due process of
: law). o -
Furthermore, “A party has a continuing duty to monitor a case from the flling of the case
until final judgment.” Vilsick v. Fibreboard Corp., 861 S.W.2d 659, 664 (Mc App. E.D. 1993);
Love v. Piatchek, 503 §.W.3d 318, 322 (Mo. App. E.D. 2016). As Snelling concedes he was aware
of the court’s docket entry providing the date of the dismissal hearing. The docket sheet contains
an entry on March 28, 2016, indicating _“Dlsmissal Hearing Scheduled,’; hearing set for May 24.

Then, on May 24, another entry was made, indicating “Dismissal Hearing Scheduled,” hearing



Qe "

f.,of actlon because the case w

‘not abuse 1ts d1scret10n Pomt ]I 1s demed

et

B i R S

rescheduled Jor June 24 Snelhng was afforded due process m that he recelved notrce and was

afforded an opportumty to ob_]ect, but he fa1led to appear Therefore we ﬁnd the c1rcu1t court d1d |

- B Pomt I—Faﬂure to Prosecute .

. Kashﬂo had entered hrs appearance and ﬁled a motlon to dlsrmss We dlsagree e

“[T]he tnal Judge may rely on mherent authonty [under ex1stmg Rule A37 1] to dlSIIllSS a

cause of actlon for farlure to prosecute, provrdmg there is notlce and opportumty for hearmg

Hennmgsen v. Indep Petrochemzcal Corp, 875 S. W 2d 117 120 (Mo App ED 1994) Local B

) Rule 37. 1 prov1des, in relevant part

:37 1 1 C1v1l Jury Docket The Pre31d1ng Iudge shall whenever the Judge deems' .
R 4 adwsable upon not’ less than ten days’ notice pubhshed in the St. Louis Darly
R ";Record call siich: of the causes “ther pendmg in the judge’s d1v1s1on as the _]udge'. .

' Aﬂshall select Upon siich’ call any cause shall; in the d1scret10n of the Judge bE .
contmued or drsmssed, and the fazlure of the plaznz‘yjr 10 respond in person;.or. by o
attorney, at the call of such docket as herein provzded shall be deemed and taken' T

..as grounds for dzsmzs.s'al of the cause or appeal for fazlure to prosecute

(emphasm added) “The rule requl.res pubhcatmn notice m advance of a drsmssal docket and an

- actual docket call It also prov1des a manner of deterrmmng that the plamnffs are respons1ble for

fa11ure to prosecute the cause of actron a failure to appear creates that presumpt1on ” Id at 119
Here Snellmg was. prov1ded adequate nouce of the d1sm1ssa1 hearmg, as d1scussed supra
in Pomt T, and the case was placed on the dismissal docket and called. Despite receiving notice of
the pending hearingt Snelling failed to appear in person or by attorney. There-is no evidence in tlle
record that the court failed to comply with Rule 37.1. Thus, the court had the authority to dismiss

the action for failure to prosecute. Snelling argues the case was being “actively” prosecuted

InPomtI Snelhng argues the c1rcu1t court abused 1ts d1scret10n when it d1sm1ssed hlS cause Ll

t1ve1y prosecuted by Snellmg, and counsel for Defendant -. R



because Kashﬂo s counsel had entered hlS appearance and ﬁled a motlon to dismiss. Notably,

however, Snelhng nelther responded to the motlon appeared for the d1smlssa1 heanng, nor. ﬁled a
motlon to set aSIde the d1smssa1 Accordmgly, we ﬁnd the tr1a1 eourt d1d not abuSe 1ts dlseretlon '

Pomt I is demed

. Conclusion

PR
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DIVISION THREE,
LONNIE SNELLING, ) No. ED104699
: )
Appéllant, " )y
: )
vs. )
| ) |
JESSE WOODFIN REMODELING, ) Appeal from the Circuit Court of
~ JESSE WOODFIN, JOHN DOE, JANE DOE, ) the City of St. Louis
JOHN DOE AND JANE DOE, ) ' '
) :
Defendants, )
. ) -
and - ) Honorable Bryan L. Hettenbach
KASHFLO, INC., )
‘Respondent. ) Filed: March 28, 2017 -

Before Angela T. Quigless, P.J., Robert G. Dowd, Jr.,,J., Lisa S. Van Amburg, J.
PER CURIAM. |

ORDER
LoPnie Sdelling .(“Snelling”) appeals the circdit courtv’s disrﬁisszil of the underlying actien,
without prejudice for failure to prosecute. Snelling contends the circuit court abused its discretion
in d1smlsjng the case because (1) he was actively prosecuting the cause of action, and counsel for
Defendant Kashflo, Inc (“Kashﬂo”) had entered his appearance and ﬁled a motion to dismiss, and
(2) he was not given adequate notice of the pendmg dismissal, which denied him of hisdue process

rights. We have reviewed the briefs of the parties and the record on appeal, and we find the circuit



court did not clearly err. An extended opinion would have no jurisprudential purpose. We have,
" however, provided a memorandum'se’tﬁng forth the redsons for our decision to the parties for thejr

use only. We affirm the judgment pursuant to MO: R. CIv. P. 84.16(b) (201 5).
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Eagtern Bistrict
o o DIVISION THREE o
LONNIE SNELLING, = R - No.ED104699
' Appellant, - ) T '
. » )
Vs. )
JESSE WOODFIN REMODELING, ). Appeal from the Circuit Court of
JESSE WOODFIN, JOHN DOE, JANE DOE, ) the City of St. Louis -
JOHN DOE AND JANE DOE, )
Defendants, )
)
and ) Honorable Bryan L. Hettenbach
. ) _ ,
KASHFLO, INC,, ) :
Respondent. ) 'Filed: March 28, 2017

B_eforé Angelé. T. Quigless, P.J., Robert G. D'owd, Jr., J., Lisa'S. Van Amburg, J.
PER CURIAM.

MEMORANDUM SUPPLEMENTING ORDER
AFFIRMING JUDGMENT PURSUANT TO RULE 84.16(b)!

This memorandum is for the information of the parties and sets forth the reasons for our
order affirming the judgment.

THIS STATEMENT DOES NOT CONSTITUTE A FORMAL GPINION OF THIS COURT.

IT IS NOT UNIFORMLY AVAILABLE. IT SHALL NOT BE REPORTED, CITED, OR

OTHERWISE USED IN UNRELATED CASES BEFORE THIS COURT OR ANY OTHER

COURT. IN.THE EVENT OF THE FILING OF A MOTION TO REHEAR OR TRANSFER

TO THE SUPREME COURT, A COPY OF THIS MEMORANDUM SHALL BE ATTACHED
TO ANY SUCH MOTION.

! All rule references are to Missouri Supreme Court Rules (2015) unless otherwise indicated.



'Introduction
.Lonnie Snelling (“Snelling”) appeals the circuit court’s dismissal of the underlying actionr
withou’t'prejudice for failure to prosecute.. Snelling contends the circuit ccurt abused its discretion
in dlsmrssrng the case because (1) he was actrvely prosecutmg the cause of actron and counsel fcr
Defendant Kashflo, Inc (“Kashﬂo”) had entered hrs appearance and ﬁled a motron to dlsmrss and
| )] he was not g1ven adequate notrce of the pending dlsrmssal WhJCh demed h1rn of his due process
_' nghts. We afﬁrm the judgment.

v‘ Factual and Procedural History

The facts are derived frorn the limited record provided in.S_nelling’s appellate brief and |

legal file.? Kashflo did not supplement the facts. Snelling owns reSidential rental property at 5039
Kensington Avenue in the City of St. Louis. Kashﬂo owns adj-acent property at 5041-43 |
' Kensmgton Avenue. In March 2008, Jesse Woodfin, owner of Jesse Woodfin Remodelmg, entered
' '_ 1nto a rooﬁng constructlon agreement wrth Kashflo for rooﬁng work on 5041-43 Kensrngton
Avenue. Snelling alleges that, durmg the constructlon, Woodﬁn took ¢ accumulated debris” from
Kashﬂo s roof and depos1ted it “on the roof- -top and in the gang-way” of Snellmg’s property.
Snelling contends the depositing of debris caused holes to develop in his roof, allowing water to -
enter the property and causing darnage to the ceilings, walls, and floors. Snelling also alleges the
dumping of the debris inthe “gang-way” of his property caused~damage to the concrete walkway,

and, as a result, he received a summons for building code violations from the City of St. Louis.

? Although it is the appellant’s duty under Rule 81.12(a) to provide an adequate record that contains all the evidence

necessary to determine the questions raised on appeal, Boyer v. City of Potosi, 77 S.W.3d 62, 66 (Mo. App. E.D.
2002), we proceed to address the merits of Snelling’s appeal.

2




On March 8, 2013, Snelling filed a petition againSt Jesse Woodfin Remodeling and Jesse -
Woodﬁn John and Jane Does and John and Jane Doe-Mlnors ? On June 13, 2014 the court

dismissed the case wrthout preJudrce for farlure to prosecute

On June 12 2015 Snelhng reﬁled his 1awsu1t thrs time namrng Jesse Woodﬁn Remodehng '
and Jesse Woodﬁn John and J ane Does, and John and J ane Does—Owner as defendants On June.
16 2015 summons was 1ssued for J esse Woodﬁn and Jesse Woodfm Remodehng However the _ |
summons was retumed “non- est ” and the record reﬂects no servrce was ever made. On September
'10 2015, Snellmg filed a Motlon to Substrtute Party and Amended Petmon whrch the court

‘ granted On October 13 2015, Snelhng filed an amended petition and substrtuted Kashﬂo for

~“John and Jane Does—Owner.” Snelling requested an alias summons for Kashflo, which was issued
on October 19, 2015; however, the summons was returned “non est” on November 21,2015. The

_matter was placed on the court’s drsm1ssa1 docket per Rule 37. 1 On March 28, 2016, a dismissal
hearing was scheduled for May 24,2016, and Snellmg recerved notrce In the interim, on April 19,
2016, plurres summons was 1ssued for Kashﬂo and served on May 5,2016. On May 24,2016, the
court rescheduled the dismissal heanng for June 24 2016, and Snelhng received notice.

There.after counsel for Kashflo entered hlS appearance and. filed Defendant s Motion to

Dismiss on June 13, 2016. The motion was mailed to Snelling on June 14, 2016 to both addresses

3 Snelling’s first petition (Cause No. 1322-AC03483) alleged that “John and Jane Doe defendants” were Woodfin’s
employees, and “he had control over their activities while at 5041-43 Kensington Ave.”

4 Snelling’s second petition (Cause No. 1522-CC09885), however, alleged that “defendants Does™ were owners of
the property at 5041-43 Kensington Avenue rather than Woodfin’s employees

3 Local Rule 37.1 provides, in relevant part:

37.1.1. Civil Jury Docket. The Presiding Judge shall, whenever the judge deems it advisable, upon
not less than ten days’ notice published in the St. Louis Daily Record, call such of the causes then
pending in the judge’s division as the judge shall select. Upon such call, any cause shall, in the
discretion of the judge, be continued or dismissed, and the failure of the plaintiff to respond in

person, or by-attorney, at the call of such docket, as herein provided, shall be deemed and taken as
grounds for dismissal of the cause or appeal for failure to prosecute.



providgd By Snelling: 503 9A'Kensin.gton Avente, St. Louié, MQ 63108, and 1518 79th Street, St.

Loiiis, MO 63130. The reéord also feﬂects that on June 17, 2016, counsel filed a notice of hearing

on the motion for June 24, 2016, and mailed the notice to Snelling at the above tvilo avddre‘ss.es.
Snelling did not file a iesponsg to the rrioticin to dismiss. |

| On Jung 24, 2016',v thia court'calie‘d thé dismisééi docket and the motiori to dismiss. Snelling

faiiéd to appear. The cbui‘t ciiémis_sé\d the cais_c.\'zvithput prejudiée for failiirg to proséi:uteé Snélling'_ |

| did not file a méiion to se'.t.as_ide.i the dismissal. SneHihg eippeals;- |

' Points Relied On

Snelling raises two points -on éppeal. In Point I, Snelling argues the circuit. court abused its
discretion when it dismissed his cause of action because the case was being actively prosecuted by
Snelling, and counsel for Defendant Kashflo had entered his appearanéé and filed a motidn to.
dismiss. In Pi)int 11, Snelling argués the circuit court aibusedi its discretion in dismissing Iiis cause
of action becéuse the entry in the court recdrd that Snelling re_ceived' aqt_ual notice of the p_enéiehcy

) of a dismissal does not ciorriply with the Due Process Clause.‘ Snelling argues the dismissal »of his
c_:aiiSé cif action denied him of his cénstitutior’iglly proteciéd pi'operty Iights in his state la\& torts

claims.

Standard of Review
A dismissal for failure to prosecute is wiihin the trial court’s discretion. Shelling v. Beck,
207 S.W.3d 202, 203 (Mo. App. E.D. 2006). We give great deference to the trial court, and its |
dismissal will not be disturbed unless we find an abuse of discretion. Shirrell v. Missouri Edison
Co., 535 S.W.2d 446, 448 (Mo. banc 1976). A trial court abuses its discretion when its “ruling is

clearly against the logic of the circumstances then before the court and is so unreasonable and




: arbrtrary that it shocks the sense of Jnstlce and i 1ndlcates alack of careful deliberate con31derat10n

- Hancock v. Shook 100 §.W.3d 786, 795 (Mo banc 2003)
Dlscnssmn

Asa prelirninary matter, we must address Respondent’s centention that this Court lacks
_ jur‘i'sdiction'.t‘o hear Srie.lling"s appeal. Reenondent argues that because the circuit._eonrt disrnissed
o Snelhng S case W1thout preJud1ce the appeal is premature and should be dlsm1ssed We dlsagree
| The general rule is that a dlsmrssal w1thout preJudlce is not a final judgment and thererore
i is not appealable Hutcheson V. Elec Data Access Techs., 327 S W.3d 622 625 (Mo App E. D
20 1 0). Ordmarlly, when an action is dlsmlssed wrthout prejudice, a plalntlff may cure the d1srnlssal
by filing another lawsuit in the same court. Id. Az exceptlon to this general rule is that an appeal
can be taken where the dismissal has the practlcal effect of terrnmatmg the htlgatmn in the form
cast by the plamtlff Doe V. stzonazre Corp 13 S.W. 3d 674 676 (Mo. App. E.D. 2000).

Section 516. 120 RSMO (2000) provrdes that the followmg actions must be taken within

five years of the date they accrue:

(1) All actions upon contracts, obligations or liability, express or impﬁed

(2) An action upon a liability created by a statute other than a penalty or forfelture
(3) An action for trespass on real estate;

(4) An action for taking, detaining or injuring any goods or chattels, 1nclud1ng

actions for the recovery of specific personal property, or for any other injury to

the person or rights of another, not arising on contract and not herein otherwise
enumerated.

~ Here, Snelling timely filed his first petition on March 8, 2013, within the five-year statute of
limitations. Thereafter, on June 13, 2014, the circuit court involuntarily dismissed the case without
prejudiee for failure to prosecute. On June 12, 2015, Snelling timely refiled his action pursuant to
the Missouri Savings 'Statute, section 516.230, which aliows the plaintiff the benefit of a one-year

grace period for actions that are timely filed and are dismissed without prejudice. Zinke v. Orskog,



422 S.W.3d 422, 425 (Mo-.- App. W.D. 2013). On June 24, 2016, ‘the circuit court .again
involuntatily dismissed the case Wi‘theut prejudice for fatlare to prosecute, Because both the five-
Year statute ef limitations and the. one-year grace peried have run, Sneliing ie time barred froth
reﬁhng hlS 1awsu1t As such, the c1rcu1t court s d1smlssa1 Wlthout preJudlce effectlvely acts as a
dlsmlssal with preJudme See Hutcheson 327 S.W.3d at 625 A dlsm1ssa1 w1th preJudlce operates
as an adJudlcatlon on the merits and “bars the assert1on of the same cause of actlon or claim agamst' :
the same party » Rule 67.01; see also Abney V. stwonger 823 S.W.2d 31, 32 (Mo App E. D |
1991) “Because a dlsm1ssa1 W1th pregudlce ﬁnally dlsposes of a cause of action, it is appealable
even though it is snot a Judgment upon the ,merlts for all ptlrposes.” Id

| Accotdingly, this Court has jurisdictionto hear Snelling’s appeal because the cifcuit coutt’s
dismissal was a final, appealabrle judgment.

A. Potnt'H—Notice of Dismissal Hearihg.

’ qu ease. of our analysis, vte will ﬁrst adar‘ess PQint II; In Point II, Snelling argues the circuit
court abaeed its tiiscretien in dis'missing his eau$e of actiovn becauée the.entry in the court record
 that Snellihg received actual notice of the pendency of a dismisvsal doee not compty wit}t the Due
P- .zs Clause. Snelling argues the. dismissal of his cause of action denied him of his

constimtienally protected property rights in his state law torts claims. We disagree. -

Because we deterrrtined above that the circuit court’s involuntary dismissal. acted as a
dismissal with prejudice, Snelling was entitled to “notice and an opportumty to be heard before the
dismissal [was] made.” State ex rel. Willens v. Gray, 757 S.W.2d 656, 658 (Mo. App. W. D 1988).

| “Due process requires that a party be informed of any proceeding which is to be accorded finality

either by actual notice or by notice reasonably calculated, under all the circumstances, to apprise

interested parties of the pendency of the action and afford them an opportunity to ptesent their



objections.” Cody v. Old Republic fitla Co., 156 S.W.3d 782, 784 (Mo. App. E.D. 2004) (internal
quotations and citations omitted). | |

On appeal, Snellmg asserts he was depnved of notice because the court s docket entry does
not comply with the notlce requuement and “the as31gnment Judge through his clerk, knew '-
appellant [s1c] address and phone number of record We find no rner1t-1n this assert1on Flrst a
rev1eW of the 1egal file subm1tted by Snelhng reﬂects that he recelved actual notice of the dismissal
heanng on May 24. Snelhng was aware that service was returned ° non-est’ on Jesse Woodﬁn and
J esse Woodﬁn Remodehng as well as on Kashﬂo and his claim was subJect to dismissal for failure
to prosecute, 'similar to his original petition. Further, the record reﬂects that Snelling was aware
that the court rescheduled ‘the dismissal hearing for June 24. Moreover, Kashﬂo’s motion to
dismiss and notice of hea:tng were filed and served upon Snelling at both addresses—5039A
Kensington Aye'nue St. Louis, MO 63108 and 1518 79th Street St. Louis, MO 63130—n0tifying
him of the hearlng on June 24. Aocordmgly, Snelhng had adequate notice or, at the very least
notice reasonably calculated to appnse him of the pendmg dlsmlssal hearing. See Warren 2

Associated Farmers, Inc., 825 S.W.2d 901, 905 (Mo. App SD. 1992) (holding that when a party

recerves notice of a dlsmlssal in sufﬁment tlme to attack it, the party is afforded due process of
law). |

Furthermore, “A party has a oontinuing duty to monitor a case from the filing of the case
until final judgment,” Vilsick v. Fibreboard Corp., 861 S.W.2d 659, 664 (Mo. App. E.D. 1993);
Love v. Piatchek, 503 S.W.3d 318,322 (Mo. App. E.D: 2016). As Snelling concedes, he was aware
of the court’s docket entry providing the date of the dismissal hearing. The docket sheet contains
an entry on March 28, 2016, indicating “Dismissal Hearing Scheduled,’; hearing set for May 24.

Then, on May 24, another entry was made, indicating “Dismissal Hearing Scheduled,” hearing



"

rescheduled for June 24. Snelling was afforded due process in that he received notic‘e and was
afforded an opportunity to object, but he failed to appear. Therefore, we find the circuit court did
not abuse its discretion. Point II is denied. . |

B. Point I—Failure to Prosecute

In Pomt I Snelhng argues the circuit court abused its discretion when it d1smlssed hxs cause f

: of actlon because the case was bemg actlvely prosecuted by Snelhng, and counsel for Defendant '

Kashﬂo had entered h1s appearance and filed a motion to dlsrmss We d1sagree

“[T]he trial Judge rnay rely on inherent authonty [under ex1stmg Rule 37. 1] to dlsm1ss a
cause of action for failure to prosecute, providing there is notice and opportumty for hearing.”
Henningsen v. Indep. Petrochemical Corp., 875 S.W.2d 117, 120 Mo. App. E.D. 1994). Local

Rule 37.1 provides, in relevant part:

37.1. 1 Civil Jury Docket. The Presiding Judge shall, whenever the Judge deems
it advisable, upon not less than ten days’ notice published in the St. Louis Daily
Record, call such of the causes then pending in the judge’s division as the judge
~ shall select. Upon such call, any cause shall, in the discretion of the judge, be
continued or dismissed, and the failure of the plaintiff to respond in person, or by
attorney, at the call of such docket, as herein provided, shall be deemed and taken
. as grounds for dismissal of the cause or appeal for failure to prosecute.
(emphas1s added) “The rule requlres pubhcatlon notice in advance of a dismissal docket and an
actual docket call, It also prov1des a manner of determining that the plaintiffs are respon51ble for
failure to prosecute the cause of action, a failure to appear creates that presumptlon.” Id. at 119.
Here, Snelling was provided adequate notice of the dismissal hearing, as discussed supra
in Point II, and the case was placed on the dismissal docket and called. Despite receiving notice of
the pending hearing, Snelling failed to appear in person or by attorney. There is no evidence in the

record that the court failed to comply with Rule 37.1. Thus, the court had the authority to dismiss

the action for failure to prosecute. Snelling argues the case was being “actively” prosecuted




because Kashflo’s couﬁsel had enteréd his appearancev and ﬁied a motion to dismiss. Notably,
howelve'r,.Snel‘ling neither requnded to the motion, appeared for the dismissal hearing, nor filed a
motion to set gside the dismissal. Accordinéiy, we find the trial court did ndt a_bl_lse its discretion.
Point I is denied. | |

| C_onclﬁsion

We affirm the judgment.



