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[SEAL] 

In The 
Court of Appeals 

Seventh District of Texas at Amarillo 

------------------------------------------------------------------------------------------------------------------------------------------ 

No. 07-16-00437-CR 

------------------------------------------------------------------------------------------------------------------------------------------ 

IN THE MATTER OF 
DAVID CHRISTOPHER HESSE 

  

On Appeal from the 251st District Court 
Potter County, Texas 

Trial Court No. 64,888-C, 
Honorable Edward Lee Self, Presiding 

  

August 1, 2017 

MEMORANDUM OPINION 

Before QUINN, C.J., and CAMPBELL and PIRTLE, JJ. 

 David Christopher Hesse appeals from an order 
denying his writ of habeas corpus. Through the writ 
application, he sought to stop the prosecution of a con-
tempt proceeding initiated against him for repeating 
the word “piss” during a hearing. The trial court was 
entertaining a motion to adjudicate guilt at the time, 
and Hesse was representing the defendant whose guilt 
was subject to adjudication. The writ should have been 
issued, in his estimation, because he had been pun-
ished twice for uttering the word before the actual con-
tempt hearing occurred per § 21.002(d) of the Texas 
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Government Code. See TEX. GOV’T CODE ANN. 
§ 21.002(d) (West 2004) (stating that “[a]n officer of a 
court who is held in contempt by a trial court shall, on 
proper motion filed in the offended court, be released 
on his own personal recognizance pending a determi-
nation of his guilt or innocence. The presiding judge of 
the administrative judicial region . . . shall assign a 
judge . . . to determine the guilt or innocence of the of-
ficer of the court.”). 

 The alleged punishments consisted of 1) a brief de-
tention while undergoing processing for release on his 
personal recognizance as required by § 21.002(d), and 
2) an overnight detention resulting from the execution 
of a writ of attachment which issued after his failure 
to appear at the § 21.002(d) hearing. Because those de-
tentions were supposedly punishment, the constitu-
tional prohibition against double jeopardy found in the 
United States Constitution barred the § 21.002(d) 
guilt or innocence hearing from taking place. The trial 
court rejected that proposition, as do we. 

 While the Double Jeopardy Clause appearing in 
the Fifth Amendment to the United States Constitu-
tion may afford several protections, only that barring 
one from suffering multiple criminal punishments for 
the same offense is at play here. See Speights v. State, 
464 S.W.3d 719, 722 (Tex. Crim. App. 2015) (describing 
the three protections afforded by the Double Jeopardy 
Clause); Hudson v. United States, 522 U.S. 93, 98-99, 
118 S.Ct. 488, 492-93,139 L.Ed.2d 450 (1997) (stating 
that the “Clause protects only against the imposition 
of multiple criminal punishments for the same 
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offense”) (emphasis in original). That the prohibition 
bars multiple punishments for the same offense leads 
us to infer two truisms from the Clause. First, one 
must suffer multiple punishments at some time or an-
other, and two, the multiple punishments must be for 
the same offense. 

 Regarding the matter of punishment, a govern-
mental restriction or imposition upon one’s time, free-
doms, liberty, or pocketbook is not criminal 
punishment simply because the person suffering it 
deems it such. Indeed, various governmental imposi-
tions may be viewed as punishment by some but not be 
punishment within the scope of the Double Jeopardy 
Clause. See e.g., Dowling v. State, 926 S.W.2d 752, 756 
(Tex. App. – Amarillo 1996, pet ref ’d) (wherein this 
court held that an administrative suspension of one’s 
driver’s license is not punishment that bars the State 
from also prosecuting the person for the criminal of-
fense of driving while intoxicated); Ex parte Ward, 964 
S.W.2d 617, 633 (Tex. Crim. App. 1998) (holding that 
imposing a tax on someone who possessed marijuana 
was not punishment). 

 Instead, the purpose underlying the imposition or 
restriction tends to influence its status as punishment. 
For instance, if its purpose is to extract retribution 
from or to deter the unlawful conduct by an accused 
then it approaches the realm of punishment under the 
Clause. Dowling v. State, 926 S.W.2d at 754-55. Yet, if 
it serves some purpose other than to extract retribu-
tion or deter unlawful conduct, then it moves away 
from that realm. Id.; see also, Hudson v. United States, 
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522 U.S. at 99-100, 118 S, Ct, at 493, 139 L.Ed.2d 450 
(stating that factors influencing whether a civil pen-
alty constitutes punishment include, among other 
things, whether the sanction or penalty 1) has histori-
cally been regarded as punishment, 2) promotes the 
traditional aims of punishment such as retribution 
and deterrence, and 3) is rationally connected to an al-
ternative purpose distinct from the historical concepts 
of punishment). With this in mind, we turn to the cir-
cumstances at bar. 

 The record discloses that after finding Hesse in 
contempt for uttering the objectionable word, the trial 
court directed the bailiff to “take him back.” It also 
stated that “[h]e is going to get a P.R. bond” and that 
“[y]ou have got to go back there, and then I will give 
[the P.R. bond] to you.” This evidence can reasonably 
be viewed as illustrating that Hesse was detained to 
afford third parties opportunity to process his release 
from custody via a personal recognizance bond as re-
quired by § 21.002(d). Indeed, they liken to the circum-
stances before our sister court in In re Hesse, No. 01-
15-00401-CR, 2016 Tex. App. LEXIS 8667, at *15-17 
(Tex. App. – Houston [1st Dist.] Aug. 11, 2016, pet. 
ref ’d) (mem. op., not designated for publication). There, 
Hesse had again allegedly committed some objectiona-
ble act and been cited with contempt. This led to his 
brief detention “solely for the administrative purpose 
of processing his personal bond and [being] released 
without payment.” Id. at *15-17. And because his de-
tention served that administrative purpose, the Hou-
ston Court of Appeals found there, as do we here, that 
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the imposition on his liberty was not punishment en-
compassed within the Double Jeopardy Clause. No less 
is true of the detention arising from the subsequent ex-
ecution of a writ of attachment. 

 The writ itself disclosed that it was issued because 
Hesse failed to appear (irrespective of his reason) at 
the § 21.002(d) hearing. Through it, the trial court di-
rected the local sheriff to take Hesse into custody and 
bring him to the 251st District Court “to show cause 
why he has failed to appear as requested [by] said 
Court, said person having disobeyed a court order.” So, 
the underlying purpose for this detention had nothing 
to do with extracting retribution from or deterring un-
lawful conduct by Hesse; it served to afford him oppor-
tunity to explain why he did not appear at the hearing. 

 That Hesse was seized due to his failure to appear 
at the 21.002(d) hearing also negates one other re-
quirement of the Double Jeopardy Clause. As previ-
ously mentioned, the accused must face multiple 
punishments for the same offense. The supposed “of-
fense” resulting in his attachment was not his previous 
utterance of an objectionable word but rather his fail-
ure to appear when his guilt or innocence for that con-
duct was being adjudicated. Thus, it cannot even be 
said that the “same offense” was involved. 

 In sum, the trial court did not abuse its discretion 
when denying Hesse’s application for a writ of habeas 
corpus. Constancio v. State, No. 07-14-00335-CR, 2015 
Tex. App. LEXIS 7154, at *5-6 (Tex. App. – Amarillo 
July 10, 2015, no pet.) (stating that the pertinent 
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standard of review is one of abused discretion). So, we 
affirm the order doing so. 

Brian Quinn 
Chief Justice 

Do not publish. 
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Dear Counsel: 

 By Order of the Court, Appellant’s Motion for Re-
hearing is this day overruled. 

Very truly yours, 

/s/ Vivian Long 

VIVIAN LONG, CLERK 

xc: Honorable Edward Lee Self (DELIVERED VIA 
  E-MAIL) 
 Caroline Woodburn (DELIVERED VIA E-MAIL) 
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CAUSE NO. 64,888-C 

IN THE MATTER OF 

DAVID CHRISTOPHER 
HESSE 

IN THE DISTRICT COURT

251ST JUDICIAL DISTRICT

POTTER COUNTY, TEXAS
 

ORDER ON SPECIAL PLEA 
OF DOUBLE JEOPARDY 

 On November 30, 2016, the Special Plea of Double 
Jeopardy filed herein by David Christopher Hesse was 
heard by the Court pursuant to a pre-trial Writ of Ha-
beas Corpus. 

 The State appeared by its Assistant District Attor-
ney, Jason Howell. 

 The Applicant, David Christopher Hesse, ap-
peared in person with counsel, L. T. “Butch” Bradt. 

 After presentation of the evidence and hearing the 
arguments of counsel, the Court does not find that Da-
vid Christopher Hesse will be twice placed in jeopardy 
for the same conduct within the meaning of the prohi-
bition against double jeopardy as a result of the Writ 
of Attachment issued herein and his being taken into 
custody pursuant thereto. 

 Accordingly, the Special Plea based on a claim of 
double jeopardy is denied and the request for relief 
pursuant to the Writ of Habeas Corpus is likewise de-
nied. 
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SIGNED on the 30th day of November, 2016. 

 /s/ Ed Self 
  Senior District Judge Ed Self

Judge Presiding 
By Assignment

 
FILED 

CAROLINE WOODBURN 
DISTRICT CLERK 

2016 DEC 5 PM 1 49 
POTTER COUNTY, TEXAS 

BY [Illegible] DEPUTY 
 

   



App. 11 

 

OFFICIAL NOTICE FROM 
COURT OF CRIMINAL APPEALS OF TEXAS 

P.O. BOX 12308, CAPITOL STATION, 
AUSTIN, TEXAS 78711 

[SEAL] 

10/25/2017 COA No 07-16-00437-CR 
 Tr. Ct. No. 64,888-C 
HESSE, EX PARTE DAVID CHRISTOPHER 
          PD-1063-17 

On this day, the Appellant’s petition for discretionary 
review has been refused. 

Deana Williamson, Clerk 

L.T. “BUTCH” BRADT 
14090 SOUTHWEST FREEWAY 
SUITE 300 
SUGAR LAND, TX 77478 
* DELIVERED VIA E-MAIL * 
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No. 64,888-C 
 
STATE OF TEXAS 

V. 

ADOUAN PHOMMIVANG 

§ 
§ 
§ 
§ 
§ 
§ 

IN THE 251ST
DISTRICT COURT 

IN AND FOR 

POTTER COUNTY,
TEXAS

 
ORDER 

 On the 29th day of July, 2016, came on to be heard 
the State’s Application for Attachment of David 
Christopher Hesse, a necessary party who was 
served Notice of Hearing in the above styled and num-
bered cause. The Application for Attachment is hereby 
GRANTED. 

 The Clerk of this Court is hereby ORDERED to is-
sue a Writ of Attachment for David Christopher 
Hesse, WM, dob 04/30/1973, 112 W. 8th Ave, Suite 301 
and/or 2021 Crockett Street, Amarillo, Potter County, 
Texas, to appear and present before the Court Instan-
ter and that he appear before this Court to show cause 
why he has failed to appear as requested. 

 It is the further Order of the Court that the Sheriff 
of Potter County or his duly appointed deputies take 
immediate custody and control of David Christopher 
Hesse and hold and retain custody of the said David 
Christopher Hesse pending further order of this 
Court. 
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 SIGNED AND ENTERED this 29th day of July, 
2016. [at 2:35 p.m.] 

 /s/ Paul Davis 
  Judge Presiding
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Potter County 
Caroline Woodburn 

DISTRICT CLERK 
www.co.potter.tx.us/districtclerk.index.html 

P.O. Box 9570 
Amarillo, Texas 

79105-9570 
501 S. Fillmore – 

Suite 1B 

 806 / 379-2300 
FAX: 806 / 372-5061

districtclerk@ 
co.potter.tx.us 

 
WRIT OF ATTACHMENT WRIT OF ATTACHMENT 

CAUSE NO. 64888-C 

THE STATE OF TEXAS 

TO THE SHERIFF OR ANY CONSTABLE OF 
POTTER COUNTY, SAID STATE: 

 You are commanded to take the body of DAVID 
CHRISTOPHER HESS WM DOB 04-30-1973, 112 W 
8TH AVE, SUITE 301 AND/OR 2021 CROCKETT 
STREET, AMARILLO, POTTER COUNTY, TEXAS 
and bring him/her before the 251ST District Court of 
Potter County, at the Potter County Courthouse in Am-
arillo, in Potter County, Texas INSTANTER to appear 
before this court to show cause why he has failed to 
appear as requested before said Court, said person 
having disobeyed a court order. 

 Herein fail not, and due return make of this writ, 
INSTANTER. 

 Witness my signature and seal of office on this the 
29TH day of JULY, 2016. 
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[SEAL] 

 Caroline Woodburn, Clerk
District Court, Potter County, Texas

 BY /s/ [Illegible] 
  Deputy
 

RETURN 

 Came to hand on the   1   day of August, 2016 and 
duly served by producing the body of David Christo-
pher Hess before the Honorable                                      
District Court of                                      County, Texas. 
Fees:                                     . 

               [Illegible]                      Sheriff 
       [Illegible]            County, Texas 
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OFFICIAL NOTICE FROM 
COURT OF CRIMINAL APPEALS OF TEXAS 

P.O. BOX 12308, CAPITOL STATION, 
AUSTIN, TEXAS 78711 

[SEAL] 

12/20/2017 Tr. Ct. No. 64,888-C 
HESSE, EX PARTE DAVID CHRISTOPHER 
          PD-1063-17 

On this day, the Appellant’s motion for rehearing has 
been denied. 

Deana Williamson, Clerk 

L.T. “BUTCH” BRADT 
14090 SOUTHWEST FREEWAY 
SUITE 300 
SUGAR LAND, TX 77478 
* DELIVERED VIA E-MAIL * 
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No. 64,888-C 
 
STATE OF TEXAS 

V. 

ADOUAN PHOMMIVANG 

§ 
§ 
§ 
§ 
§ 
§ 

IN THE 251ST 
DISTRICT COURT 

IN AND FOR 

POTTER COUNTY, 
TEXAS 

 
APPLICATION FOR ATTACHMENT 

TO THE HONORABLE JUDGE OF SAID COURT: 

 Comes now the State of Texas in the above entitled 
and numbered cause, and makes application to the 
Court for an attachment for David Christopher 
Hesse, WM, dob 04/30/1973, 112 W. 8th Ave, Suite 301 
and/or 2021 Crockett Street, Amarillo, Potter County, 
Texas and in support of such application shows: 

 
I. 

 Notice of a Due Process Hearing was issued for 
David Christopher Hesse, of Potter County, Texas, 
to appear before the 251st District Court on July 29, 
2016 at 1:30p.m. David Christopher Hesse was 
served with said notice by Certified Mail, but he failed 
to appear before the Court. 

 
II. 

 The appearance of David Christopher Hesse is 
necessary to conduct the said hearing. 
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 WHEREFORE, the State prays the Court grant 
this application and order an attachment be issued for 
David Christopher Hesse, for his appearance before 
this Court to show cause why he has failed to appear 
as requested. 

 /s/ Jason Howell
  Jason Howell

Assistant District Attorney
 
    FILED 
251st DISTRICT COURT 
POTTER COUNTY, TEXAS 

29th day of July, 2016 
at 2:52 o’clock PM. 

/s/ Paul Davis                          
     Judge 

 
STATE OF TEXAS  

COUNTY OF POTTER 

 BEFORE ME, the undersigned authority, on this 
day personally appeared Assistant District Attorney, 
Jason Howell, representing the State in the above en-
titled and numbered cause, to me well known, who be-
ing by me duly sworn, upon his oath deposes and says 
the matter and things set forth in the foregoing appli-
cation for attachment are true and correct to the best 
of his knowledge and belief. 
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 WITNESS my hand and seal of office on the 29th 
day of July A.D. 2016. 

DANIEL M AGUIRRE /s/ Daniel Aguirre
NOTARY PUBLIC  NOTARY PUBLIC
STATE OF TEXAS 

MY COMMISSION EXPIRES 
03-05-2018 
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POTTER COUNTY 
Caroline Woodburn, District Clerk 

http://w5.co.potter.tx.us/districtclerk/ 
index.html 

P.O. 9570 Phone: 806-379-2300 
Amarillo, Texas 79105-9570 Fax: 806-372-5061 
501 S. Fillmore-Suite 1B districtclerk@ 
 co.potter.tx.us 

NOTICE OF HEARING TO SHOW CAUSE 

Cause No. 64888-C 

Style: The State of Texas 

    VS 

  Aduan Phommivong 

To: David Christopher Hesse, 112 West 8th Street, Am-
arillo, Texas 79101 Greetings: 

Whereas, Judge Ana Estevez, of the County of Potter, 
State of Texas, did on the 14th day of June, 2016, file 
in the 251st District Court, Potter County, Texas, No-
tice of Allegations of Contempt in the above numbered 
and styled cause, and makes allegations set forth in 
the following: 

*****see attached true and correct copy of Notice of Al-
legations of Contempt***** 

AND WHEREAS, The Honorable Ana Estevez, Judge 
of said Court, has entered the following order, to wit:  

Show Cause Order 
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AND WHEREAS, the said Notice of Allegations of Con-
tempt will be heard by the said Court at Potter County 
Texas, on the 29th day of July 2016 at 1:30 o’clock p.m. 

YOU ARE, THEREFORE, ordered to appear at the 
time and place as above stated, and answer said Order 
showing cause, if any you can, why same should not be 
granted. 

GIVEN under my hand and seal of office in Amarillo, 
Potter County, Texas, this the 14th day of June 2016. 

Caroline Woodburn, District Clerk 

Potter County, Texas 

By /s/ [Illegible] Deputy 

(Return of Service follows) 

[SEAL] 

Certified Article Number 

9414 7266 9904 2034 3259 56 

SENDER’S RECORD 
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RETURN OF SERVICE  

CAUSE NO. 64888-C in the 251st District Court  

STYLE: The State of Texas 

      vs. 

 Aduan Phomminvong 

OFFICER’S RETURN  

Came to hand on the ___ day of _______, 20__, at ___, 
o’clock __.m., and executed in ______________ County, 
Texas by personally delivering to the named defend-
ant(s), a true copy of this Notice of Hearing to Show 
Cause with the date of delivery endorsed thereon, to-
gether with accompanying copy of Notice of Allegations 
of Contempt, in person, at the following times and 
places, to-wit:  

Name of Individual, Corporation, or Agent 
served: 

__________________________________________________ 

__________________________________________________ 

Address: ________________________________________ 

Date: _________________, 20 __ at _____ o’clock __.m. 

And not executed as to the defendant(s), 

__________________________________________________ 

The diligence used in finding said defendant(s) being: 

_________________________________________________ 
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And the cause or failure to execute this process is: 

__________________________________________________ 

And the information received as to the whereabouts of 
said defendant(s) being: 

_________________________________________________ 

FEES: 
Serving Citation $__________ 

____________________________________, Sheriff 

______________________________ County, Texas 

By: ________________________________, Deputy 

____________________________________, Affiant 

COMPLETE IF YOU ARE A PERSON OTHER 
THAN A SHERIFF, CONSTABLE, OR CLERK OF 
THE COURT.  

In accordance with Rule 107: The officer or authorized 
person who serves, or attempts to serve, a citation shall 
sign the return. The return must either be verified or 
be signed under penalty of perjury. A return signed un-
der penalty of perjury must contain the statement be-
low in substantially the following form: 

“My name is ___________________________, my date of 
birth is ____________, and my address is _____________ 

_________________________________________________. 

I DECLARE UNDER PENALTY OF PERJURY 
THAT THE FOREGOING IS TRUE AND COR-
RECT.  



App. 24 

 

Executed in ______________________ County, State of 
____________________, on the ___________ day of, 20__. 

___________________________________ 
Declarant/Authorized Process Server 

___________________________________ 
ID # & expiration of certification 
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