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QUESTION PRESENTED

Medicare Advantage provides Medicare benefits
through private insurers known as Medicare Ad-
vantage  Organizations. Under the relevant
regulations, enrollees have a right to “organization de-
terminations” whenever they believe they are entitled
to benefits under their Medicare Advantage plans. A
multi-step administrative appellate process follows,
culminating in judicial review. The Department of
Health and Human Services, whose regulations govern
the Medicare appeals process, has twice explained in
amicus briefs that healthcare providers need not ex-
haust this Medicare appeals process before suing a
Medicare Advantage organization over a refusal to pay
the provider when the enrollee no longer has any inter-
est in the outcome. The question presented is as
follows:

Whether healthcare providers must exhaust the
Medicare appeals process before challenging a Medi-
care Advantage Organization’s refusal to pay for
medical care when the enrollee no longer has any in-
terest in the outcome.
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PARTIES TO THE PROCEEDING

Petitioners Atlanta Medical Center, Inc. f/k/a/
Tenet HealthSystem GB, Inc. d/b/a Atlanta Medical
Center and Atlanta Medical Center South Campus;
North Fulton Medical Center, Inc. d/b/a North Fulton
Hospital f/k/a North Fulton Regional Hospital; Spal-
ding Medical Center, Inc. f/k/a/ Tenet HealthSystem
Spalding, Inc. d/b/a Spalding Regional Hospital f/k/a
Spalding Regional Medical Center; Sylvan Grove Hos-
pital, Inc. f/k/a Tenet HealthSystem SGH, Inc. d/b/a
Sylvan Grove Hospital; Coastal Carolina Medical Cen-
ter, Inc. d/b/a Coastal Carolina Hospital; East Cooper
Community Hospital, Inc. d/b/a East Cooper Medical
Center; Hilton Head Health System, LP d/b/a Hilton
Head Hospital; AMISUB of South Carolina, Inc., d/b/a
Piedmont Medical Center; Des Peres Hospital, Inc.
f/k/a Tenet HealthSystem DI, Inc. d/b/a Des Peres Hos-
pital; SLH Vista, Inc. f/k/a Tenet HealthSystem SL,
Inc. d/b/a St. Louis University Hospital; and AMISUB
(SFH), Inc. d/b/a Saint Francis Hospital were the plain-
tiffs/appellants in the proceedings below.

Respondent Care Improvement Plus South Cen-
tral Insurance Co. was the defendant/appellee in the
proceedings below.

RULE 29.6 STATEMENT

The following petitioners are wholly owned subsid-
iaries of Tenet HealthSystem Medical, Inc., a wholly
owned subsidiary of Healthcare Network Holdings,
Inc. f/k/a Tenet HealthSystem Holdings, Inc., which, in
turn, is wholly owned by Tenet Healthcare Corpora-
tion, a publicly-traded corporation:
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Atlanta Medical Center, Inc.; North Fulton Medi-
cal Center, Inc.; Spalding Regional Medical Center,
Inc.; Sylvan Grove Hospital, Inc.; Coastal Carolina
Medical Center, Inc.; East Cooper Community Hospi-
tal, Inc.; AMISUB (SFH), Inc.; AMISUB of South
Carolina, Inc.; and SLH Vista, Inc.

Des Peres Hospital, Inc. is owned by Tenet Mis-
souri, Inc. which is owned by Tenet Hospitals, Inc.,
which is owned by Tenet Healthcare Corporation.

Hilton Head Health System, LP is owned by
Amisub (Hilton Head), Inc., Tenet Physician Services-
Hilton Head, Inc., and Univ. Medical Associates of the
University of South Carolina. Amisub (Hilton Head),
Inc. is a wholly owned subsidiary of Tenet HealthSys-
tem Medical, Inc. which 1s owned by Healthcare
Network Holdings, Inc., which, in turn, is a wholly
owned subsidiary of Tenet Healthcare Corporation.

No publicly held company owns 10 percent of
Tenet Healthcare Corporation’s stock.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully petition this Court for a
writ of certiorari to review the judgment of the United
States Court of Appeals for the Eleventh Circuit.

OPINIONS BELOW

The opinion of the court of appeals (App. la-15a)
1s reported at 875 F.3d 584. The opinion and order of
the district court (App. 16a-32a) is reported at 162 F.
Supp. 3d 1307. The order of the court of appeals deny-
ing rehearing (App. 33a-34a) is unreported.

JURISDICTION

The court of appeals issued its opinion on August
8, 2017. App. 1a. On October 26, 2017, the court of ap-
peals denied a petition for rehearing. App. 33a-34a. On
January 19, 2018, Justice Thomas granted petitioners’
request for an extension to March 9, 2018 to file a peti-
tion for writ of certiorari. This Court has jurisdiction
under 28 U.S.C. § 1254(1).

STATUTORY AND REGULATORY
PROVISIONS INVOLVED

Relevant statutory and regulatory provisions are
reproduced in the appendix to this petition. App. 35a-
52a.



INTRODUCTION

This case 1s a payment dispute between a health
insurer and eleven hospitals. The health insurer prom-
1sed the hospitals that it would pay for the services that
they provided to the insurer’s enrollees, and the hospi-
tals promised not to bill the insurer’s enrollees. Years
after paying the hospitals for the services provided, the
insurer changed its mind and recouped the payments
over the hospitals’ objections.

When the hospitals sued the insurer under state
law, it insisted that the hospitals had to first exhaust
the chronically overburdened Medicare appeals pro-
cess—a process that can take more than a decade to
complete. The insurance plans were Medicare Ad-
vantage plans, a kind of health insurance that provides
benefits offered under the original Medicare program.

The Department of Health and Human Services
(HHS) has twice rejected the notion that purely private
provider-insurer payment disputes must proceed
through the Medicare appeals process. That process, a
creature of the Medicare Act and agency regulations,
exists to protect enrollees, not providers. When the dis-
pute will not affect the enrollee’s care or financial
interests, HHS explains, there is no administrative ex-
haustion requirement. The Fifth Circuit and Texas
Supreme Court agree, and the Sixth Circuit called the
argument that administrative exhaustion applies “du-
bious” in dicta. In this case, however, the Eleventh
Circuit rejected HHS’s interpretation of its own regu-
lations and affirmed dismissal for failure to exhaust
administrative remedies. It did so without identifying
any clear textual mandate—either in the statute or



regulations—that such disputes be administratively
exhausted, thus failing to adhere to this Court’s prece-
dents on administrative deference. Instead, it
conducted its own independent review of the regulatory
regime after incorrectly asserting that HHS had never
considered claims by out-of-network providers.

The problems with the decision below do not stop
at the doctrinal; the decision portends significant,
harmful real-world effects. HHS has warned that re-
quiring administrative exhaustion in cases like this
one “would improperly tax, and potentially overwhelm,
[its] limited resources.” With the Medicare appeals
backlog already causing decade-long delays and ex-
pected to reach nearly one million disputes by 2021, the
Eleventh Circuit’s decision to expand HHS’s docket
over the agency’s well-reasoned objections warrants
the Court’s review.

STATEMENT OF THE CASE

A. Statutory and Regulatory Background

1. Through the original Medicare program, the
United States pays for medical coverage for millions of
Americans. See 42 U.S.C. §§ 1395d(a), 1395/(a). Origi-
nal Medicare’s private-sector counterpart, Medicare
Advantage, offers original Medicare benefits to Ameri-
cans through private insurers. Under Medicare
Advantage, insurers (known as “Medicare Advantage
Organizations” or “MAQOs”) agree to provide at least the
same benefits as original Medicare in exchange for a
fixed, monthly, per-enrollee payment from the United
States. 42 U.S.C. §§ 1395w-22(a)(1), 1395w-23(a). The
MAO, not the United States, pays for medical services



consumed, and the MAO bears the risk of services cost-
ing more than expected. 42 U.S.C. § 1395w-25(b); 42
C.F.R. § 422.100(a).

Congress designed Medicare Advantage to “utilize
innovations that have helped the private market con-
tain costs and expand healthcare delivery options,”
hoping that the program would “eventually eclipse”
original Medicare. Balanced Budget Act of 1997, H.R.
Rep. No. 105-217, at 585, 638 (1997) (Conf. Rep.).
Thus, Medicare Advantage is not simply original Med-
icare with a different payer. Within limits, MAOs can
establish their own premiums, out-of-pocket maxi-
mums, and cost-sharing requirements. 42 U.S.C.
§ 1395-w24; 42 C.F.R. § 422.100, 422.262. MAOs are
also free to offer additional benefits to entice enrollees.
42 U.S.C. § 1395w-22(a)(3); 42 C.F.R. §§ 422.100(c),
422.102.

Like ordinary private health insurers, MAOs can
“select the providers from whom the benefits under the
[MA] plan are provided,” as long as mandatory services
are available “with reasonable promptness” and “conti-
nuity” is ensured. 42 U.S.C. § 1395w-22(d). To meet
these requirements, MAOs establish networks of pro-
viders to serve their enrollees. 42 C.F.R. § 422.112.
These providers are often called “in-network” or “con-
tract providers.” See infra p. 6 n.1. MAOs may also
cover services from providers outside its network (“out-
of-network” providers), whether because the MAO
must cover those services under the law, e.g., 42 U.S.C.
§ 1395w-22(d)(1)(E) (requiring coverage of emergency
services regardless of contractual relationship), or be-
cause the MAO believes it 1s to its competitive
advantage to do so. When Medicare requires services to



be covered, federal law requires the MAO to pay “at
least” what original Medicare would pay the out-of-net-
work provider. Id. § 1395w-22(a)(2)(A). An MAO and
provider may agree that the MAO will pay more, but
absent an agreement, the out-of-network provider
“shall accept” the original Medicare rate “as payment
in full.” Id. § 1395w-22(k)(1); 42 C.F.R. § 422.214(a)(1).

2. MAOs must “have a procedure for making de-
terminations regarding whether an individual enrolled
with the plan . . . is entitled to receive a health service

. . and the amount (if any) that the individual is re-
quired to pay,” known as an “organization
determination.” 42 U.S.C. § 1395w-22(g)(1)(A). The
MAO must also provide a procedure for reconsideration
of the organization determination “upon request by the
enrollee involved.” Id. § 1395w-22(2)(2)(A). Although
the statute does not suggest that anyone other than the
enrollee may request an organization determination or
seek reconsideration, HHS regulations also permit the
enrollee’s healthcare provider and any other “repre-
sentative” to request an organization determination
and reconsideration “on the enrollee’s behalf.” See 42
C.F.R. §§ 422.566(c), 422.578. An organization determi-
nation binds not just the enrollee, but also his
representatives, assignees, and any other party with
“an appealable interest in the proceeding.” Id.
§§ 422.574, 422.575.

HHS regulations establish three levels of adminis-
trative appeals post-reconsideration. First, if the MAO
continues to deny coverage after reconsideration, ap-
peal follows to an independent review entity retained
by the Center for Medicare and Medicaid Services. 42
U.S.C. § 1395w-22(g)(4); 42 C.F.R. § 422.592. Second,



the party may seek review by an administrative law
judge. 42 U.S.C. § 1395w-22(g)(5); 42 C.F.R. § 422.602.
Third, the ALJ’s decision may be challenged before the
Medicare Appeals Council. 42 C.F.R. § 422.608. At the
end of this process, judicial review is available. 42
U.S.C. § 1395w-22(g)(5); 42 C.F.R. § 422.612.

Importantly, although various parties may pursue
appeals, once the enrollee has received services and
has no further payment liability, the appellate process
ends. See 42 C.F.R. § 422.562(c)(2) (“determination . . .
not subject to appeal” when “an enrollee has no further
liability to pay for [furnished] services”).

3. Although the Medicare Act and HHS regula-
tions do not expressly address under what
circumstances, if any, provider-MAO disputes must be
administratively exhausted, HHS has twice explained
its views In amicus briefs. On both occasions, HHS
made clear that administrative exhaustion is not re-
quired for post-service provider-MAO payment
disputes when the enrollee has no financial stake in the
outcome.

In 2006, HHS explained that a payment dispute
between an MAO and contract provider! was not sub-
ject to exhaustion requirements. Because “the

1 Courts generally refer to “contract” and “noncontract” pro-
viders interchangeably with “in-network” and “out-of-network”
providers, respectively. E.g., App. 6a-7a. As HHS has explained,
the term “contract provider” is not “defined by statute or regula-
tion, and lacks specificity.” Ltr. Br. of United States 3 n.2, No. 15-
3130, Ohio State Chiropractic Ass’n v. Humana Health Plan, Inc.
(6th Cir. filed Mar. 14, 2016). That a provider is “out-of-network”
or “noncontract” does not mean it cannot “make arrangements



definition [of ‘organization determination’] is directed
exclusively at coverage disputes between the organiza-
tion and the enrollee—not contractual disputes
between the organization and health care providers”—
HHS reasoned, “the administrative review process . . .
does not extend to claims in which an enrollee has ab-
solutely no interest.” Br. of U.S. Dep’t of Health &
Human Servs. (“Christus Health Br.”), Christus Health
Gulf Coast v. Aetna, Inc., No. 05-0710, 2006 WL
985225, at *10 (Tex. Filed Mar. 13, 2006) (emphasis in
original) (quoting RenCare Ltd. v. Humana Health of
Tex., Inc., 395 F.3d 555, 559 (5th Cir. 2004)). Thus, it is
“no surprise” that no appeal may be taken once the en-
rollee “has no further liability to pay for services.” Id.
at *11-*12 (quoting 42 C.F.R. § 422.562(c)(2)). Recog-
nizing that the enrollee is not the only party to an
organization determination under 42 C.F.R. § 422.574,
HHS explained that “the definition of the proper par-
ties . . . affects only who can seek administrative relief,
not what claims are subject to relief.” Id. at *15 (em-
phasis in original). In short, “there is no possible basis”
to consider a provider-MAO payment dispute as an or-
ganization determination “[ulnless a Medicare
Advantage organization actually asserts that its enrol-
lee is responsible to pay for a particular service.” Id. at
*19.

A decade later, HHS reaffirmed that position—
this time in a case involving a noncontract provider.

(written or otherwise) . . . for the limited purpose of establishing
payment amounts for particular services to be furnished to a given
enrollee or to a group of enrollees for some period of time.” Id.; see
also infra p. 17. Nevertheless, for ease of reference, this petition
uses the “contract” and “noncontract” terminology.



Ltr. Br. of United States 8 (“Ohio State Chiropractic
Br.”), No. 15-3130, Ohio State Chiropractic Ass’n v. Hu-
mana Health Plan, Inc. (6th Cir. filed Mar. 14, 2016)
(ECF No. 45); see Ohio State Chiropractic Ass’n v. Hu-
mana Health Plan, Inc., 647 F. App’x 619, 620 (6th Cir.
2016) (noting that the provider “had no contract” with
the MAO). Again, HHS emphasized that organization
determinations and the appeals process protect the
rights of enrollees, not healthcare providers, pointing
out that under 42 C.F.R. § 422.562(c)(2), “no adminis-
trative review [is] available where the enrollee faces no
further liability.” Id. at 8-9. Because a post-treatment
payment dispute would not affect any enrollee’s liabil-
ity, the dispute was not an organization determination
subject to appeal. Id. at 9. HHS further warned that
“extending an administrative exhaustion requirement
to payment disputes purely between an MAO and a
provider would improperly tax, and potentially over-
whelm, [its] limited resources.” Id. at 10.

B. Facts and Procedural History

1. This is a dispute between eleven hospitals (Hos-
pitals) (petitioners) and an MAQO, Care Improvement
Plus South Central Insurance Co. (CIP) (respondent).
App. 2a. Although the Hospitals are not part of CIP’s
network, they provided medical services to CIP’s enrol-
lees after CIP approved the services. App. 2a. In
exchange for the promised payments, the Hospitals
promised not to seek any payments from the CIP enrol-
lees that they treated. App. 7a. Years after CIP paid for
the services, it recouped a substantial portion of the
payments through offsets. App. 2a.



2. The Hospitals sued CIP, asserting state-law
claims for unjust enrichment and quantum meruit.
App. 7a. CIP moved to dismiss, arguing that the dis-
trict court lacked subject-matter jurisdiction because
the Hospitals had failed to exhaust administrative
remedies under the Medicare appeals process. App.
20a. The district court agreed and dismissed. App. 26a-
27a.

3. The Eleventh Circuit affirmed. Its rationale
was simple. The payment dispute was an organization
determination because the Hospitals had agreed to
forego payment from the patients, satisfying the defi-
nition of a party that would be bound by an
organization determination under 42 C.F.R. §
422.574(b). App. 9a. Under HHS regulations, a “pro-
vider who has furnished a service to the enrollee and
formally agrees to waive any right to payment from the
enrollee for that service” is considered the enrollee’s
“assignee” and a party to any organization determina-
tion. 42 C.F.R. § 422.574(b). The court rejected the
Hospitals’ argument that they were asserting claims
independent from their purported status as an as-
signee, concluding that HHS regulations prohibited
noncontract providers from ever being entitled to any-
thing other than the Medicare rate. App. 1la-13a
(citing 42 C.F.R. § 422.214(a)(1)). Finally, the court
concluded that, as a matter of policy, there “was no
sound reason why reimbursement claims should follow
a separate procedural path . .. depending on whether
they are asserted by the individual enrollee or by the
treatment-providing hospital.” App. 10a. Each of these
conclusions conflicts with HHS’s position. See infra pp.
16-17.
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The court sought to distinguish the Fifth Circuit’s
decision in RenCare and HHS’s amicus briefs based on
the Hospitals’ status as noncontract providers. In the
court’s view, this distinction was “critical.” App. 11a-
12a. Recognizing that RenCare disagreed with the as-
signee argument, the Eleventh Circuit dismissed the
case’s “treatment of the ‘assignee’ argument” as “cur-
sory.” App. 13a-14a. The court discounted HHS’s
amicus briefs, believing—incorrectly—that they “only
analyze[d] payment disputes between MAOs and con-
tract providers.” App. 12a. Contra Ohio State
Chiropractic, 647 F. App’x at 620 (noting that provider
“had no contract” with the MAO). Having asserted this
incorrect distinction, the court ignored HHS’s contrary
analysis of the regulations underlying the court’s hold-
ing.

REASONS FOR GRANTING THE PETITION

The decision below exacerbated a pre-existing,
acknowledged split over whether administrative ex-
haustion is required for provider-MAO disputes when
an enrollee’s interests are not at stake. The Eleventh
Circuit’s decision fails to defer to HHS’s interpretation
of its own regulations and threatens to add still more
cases to a long-overburdened Medicare appeals pro-
cess. This will harm not just HHS, which must figure
out how to handle the additional appeals, but also the
hospitals and other healthcare providers who must
wait as much as a decade just to have their day in
court. The Court frequently grants certiorari to address
administrative-exhaustion issues. E.g., Fry v. Napo-
leon Cmty. Schs., 137 S. Ct. 743, 752 (2017); Ross v.
Blake, 136 S. Ct. 1850, 1853 (2016). It should do the
same here. The petition should be granted.
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A. The Eleventh Circuit’s Decision Adds to an
Acknowledged, Pre-Existing Split.

The Eleventh Circuit’s decision adds to a pre-ex-
isting split of authority among federal appellate courts
and state courts of last resort. Two of those courts, like
HHS, have concluded that when a patient has no finan-
cial interest in a provider-MAO payment dispute, that
dispute is not an organization determination requiring
administrative exhaustion. A third has suggested in
dicta that it would agree. Two courts, including the
Eleventh Circuit below, have disagreed.

1. The Fifth Circuit and Texas Supreme Court
agree with HHS that provider-MAO payment disputes
not implicating an enrollee’s financial interests are not
organization determinations, and the Sixth Circuit has
suggested its agreement in dicta.

In RenCare, whose reasoning HHS later adopted
in its amicus briefs, the Fifth Circuit concluded that
“the administrative review process attendant to [Med-
icare Advantage] does not extend to claims in which an
enrollee has no interest.” RenCare, 395 F.3d at 559;
Ohio State Chiropractic Br., supra, at 8-9; Christus
Health Br., supra, at *2, *10-*12, *15. After a review of
the regulations, the court concluded that “the adminis-
trative process focuses on enrollees, not health care
providers, and is designed to protect enrollees’ rights to
Medicare benefits.” RenCare, 395 F.3d at 559. In par-
ticular, the court noted that the appeals process does
not apply when “the enrollee has no further liability to
pay.” Id. (quoting 42 C.F.R. § 422.562(c)(2)). Finally,
the court rejected the MAQO’s argument that the pro-
vider was “acting as an assignee’—the same argument
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the Eleventh Circuit accepted—because when “no . . .
enrollee has been denied benefits or payment,” a pro-
vider-MAO dispute 1s not an organization
determination. Id. at 560. Because there was a “com-
plete absence of [enrollee] interest”—the enrollees had
“already received the services” and bore “no financial
risk”—there were “no administrative remedies . . . to
exhaust.” Id.

Although RenCare involved breach of contract and
other state-law claims asserted by a contracted pro-
vider, 395 F.3d at 556-57, the provider’s status played
no role in the court’s analysis. Rather, it was the ab-
sence of any enrollee interest in the outcome of the
dispute that caused the court to conclude that the dis-
pute was not an organization determination.

Two years later, the Texas Supreme Court reached
the same conclusion, “agree[ing]” that “the administra-
tive review process does not extend to claims in which
an enrollee has absolutely no interest.” Christus
Health Gulf Coast v. Aetna, Inc., 237 S.W.3d 338, 343
(Tex. 2007) (quoting RenCare, 395 F.3d at 559). Like
RenCare, the case involved a contract provider, but also
like RenCare, that fact played no role in the outcome.
Instead, administrative exhaustion was unnecessary
because “no enrollee has been denied covered services
or been required to pay for a service.” Id. at 344. Thus,
the court allowed the providers’ claims to proceed. Id.

More recently, the Sixth Circuit suggested in dicta
that it would agree in a case involving a noncontract
provider. After calling on the United States to address
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the i1ssue,? the court called the MAO’s argument that
the noncontract provider needed to exhaust adminis-
trative remedies “dubious.” Ohio State Chiropractic,
647 F. App’x at 625 (citing RenCare, 395 F.3d at 559).

2. Like the Eleventh Circuit below, the Arizona
Supreme Court concluded that administrative exhaus-
tion does apply to provider-MAO payment disputes.
United Behavioral Health v. Maricopa Integrated
Health Sys., 377 P.3d 315, 320-22 (Ariz. 2016). In doing
so, it expressly parted ways with RenCare and Christus
Health. Id. at 320-21. Conceding that the “administra-
tive procedures focus on enrollees’ interests,” it
declared that they “also apply to contract providers.”
Id. at 321. In support, it observed that providers can
request organization determinations and can be par-
ties bound by organization determinations. Id. (citing
42 C.F.R. §§ 422.566(c)(i1), 422.574(b), (d)). The court
rejected RenCare’s interpretation of 42 C.F.R.
§ 422.562(c)(2) as terminating the appellate process.
Id. Although the text speaks to the “determination” not
being “subject to appeal” if the “enrollee has no further
liability to pay,” the Arizona Supreme Court read the
provision to apply “only to an enrollee’s appeal rights.”
Id. In other words, although the regulation nowhere
suggests that some parties would have more appellate
rights than others, the “determination” would remain
“subject to appeal” for all other parties. See 42 C.F.R.

2 See Ltr. from D. Hunt, Clerk, to D. Letter, Ohio State Chiro-
practic Ass’n v. Humana Health Plan, Inc., No. 15-3130 (6th Cir.
filed Nov. 24, 2015) (ECF No. 38) (asking “whether administrative
exhaustion [is] an appropriate requirement for claims like these”).
Unlike the Sixth Circuit, the Eleventh Circuit did not seek HHS’s
input.
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§ 422.562(c)(2). The court believed this construction
was necessary to avoid depriving parties of the right to
appeal and thought it was better “policy” to require ad-
ministrative exhaustion to allow HHS to maintain
control over the interpretation of the Medicare Act. Id.
at 321-22. Like the decision below, the Arizona Su-
preme Court did not engage HHS’s analysis of these
same regulations; indeed, it is unclear whether the
court was aware of HHS’s position.

The result is an acknowledged, expanding split of
authority over whether provider-MAO payment dis-
putes must be administratively exhausted when the
enrollee’s interests are not at stake.

B. The Eleventh Circuit’s Decision Conflicts
with this Court’s Precedents on Deference
to Agency Constructions of Their Own
Regulations and Is Wrong.

The Eleventh Circuit’s decision fails to accord the
deference to HHS’s interpretation of its own regula-
tions that this Court’s precedents require. Even absent
deference, the Eleventh Circuit’s construction of the
regulatory regime is incorrect.

1. Courts generally defer to agencies’ construction
of their own regulations, including interpretations ad-
vanced in amicus briefs, whenever a regulation is
ambiguous. Talk Am. v. Mich. Bell Tel. Co., 564 U.S.
50, 59 (2011) (collecting authority). Deference is “all the
more warranted” when dealing with “a complex and
highly technical program,” such as Medicare. Thomas
Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994).
When an agency has interpreted its own regulation, a
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court’s task is not to “decide which among several com-
peting interpretations best serves the regulatory
purpose.” Id. Instead, the agency’s interpretation gov-
erns unless a different reading is either “compelled by
the regulation’s plain language” or indications of the
agency’s intent “at the time of the regulation’s promul-
gation.” Id.

The Eleventh Circuit failed to follow this estab-
lished framework dictated by this Court’s precedent. It
1dentified no language compelling the conclusion that
provider-MAO payment disputes that do not implicate
an enrollee’s financial interests must be administra-
tively exhausted; no such language exists. Nor did it
identify evidence of HHS’s intent when the relevant
regulations were promulgated that required rejecting
HHS’s views. Instead, it conducted its own independ-
ent reading of the regulations and ignored HHS’s two
amicus briefs because it erroneously concluded that
neither addressed claims by a noncontract provider.
That was error. Not only has HHS addressed the spe-
cific issue here, but its amicus briefs specifically reject
each of the interpretive steps on which the Eleventh
Circuit relied. Under this Court’s precedent, the Elev-
enth Circuit should have deferred to HHS’s views.

a. Contrary to the Eleventh Circuit’s assertion,
App. 12a, HHS has addressed whether its regulations
require a noncontract provider like the Hospitals to ex-
haust administrative remedies before proceeding to
court on a payment dispute with the MAO when the
dispute will not affect the enrollee’s financial interests.
Like the Hospitals, the provider in Ohio State Chiro-
practic “had no contract” with the MAO. 647 F. App’x
at 620. In fact, the district court recognized that the
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facts in this case and Ohio State Chiropractic were
“strikingly similar”:

There, as here, the plaintiff was a non-con-
tracted provider to an MA organization. Plaintiff
claimed that the MA organization . . . attempted
to recoup alleged overpayments by deducting
amounts from bills later submitted by plaintiff.
Plaintiff sought a declaratory judgment, and
raised claims of unjust enrichment and breach
of implied contract, among other state law
claims.

Pet. App. 28a-29a (citations omitted). Although the
Sixth Circuit did not ultimately reach the administra-
tive exhaustion issue, HHS’s amicus brief clearly
concluded that the “plaintiffs’ claims are not subject to
the Medicare Act’s exhaustion requirements.” Ohio
State Chiropractic Br., supra, at 8 (heading formatting
removed). Thus, the Eleventh Circuit’s understanding
of the Ohio State Chiropractic amicus brief was incor-
rect, and it was wrong to disregard HHS’s conclusion
based on its mistaken distinction.

b. Even had HHS not specifically addressed the
issue here, HHS’s amicus briefs specifically reject the
three key rationales underlying the decision below.

First, HHS rejects using the definition of parties
under 42 C.F.R. § 422.574 to determine whether a dis-
pute involves an organization determination: “the
definition of the proper parties . . . affects only who can
seek administrative relief, not what claims are subject
to relief.” Christus Health Br., supra, at *15 (emphasis
in original). The Eleventh Circuit’s holding depends on
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its contrary conclusion that any dispute involving
someone who may be a party to an organization deter-
mination under 42 C.F.R. § 422.574 is necessarily an
organization determination. App. 8a-9a. That error
alone requires reversal.

Second, “an MAO and an out-of-network provider
may reach an agreement regarding payment amounts”
that exceeds what Medicare requires the MAO to pay.
Ohio State Chiropractic Br., supra, at 13; id. at 3 n.2
(“an MAO may also make arrangements (written or
otherwise) with an ‘out-of-network provider’ for the
limited purpose of establishing payment amounts for
particular services to be furnished to a given enrollee
or to a group of enrollees for some period of time”). As
the Ohio State Chiropractic amicus brief explains,
“Medicare Part C statutory and regulatory standards
do not address whether an MAQO’s course of conduct
may establish an implied contract with its out-of-net-
work providers as to payment rates.” Id. But the
Eleventh Circuit rejected the Hospitals’ argument that
they were not asserting claims as assignees, concluding
that under 42 C.F.R. § 422.214(a)(1) “an MAO [cannot]
bind itself by oral agreement to pay reimbursement
rates to noncontract providers that are higher than the
rates required by the Medicare regulations.” App. 12a.

Third, not only is HHS not expert in the laws that
govern state-law provider-MAO disputes, “it is unclear
whether HHS could invoke its administrative remedy.”
Christus Health Br., supra, at *16-*17. Thus, the Elev-
enth Circuit’s conclusion that “there is no sound
reason” that provider-MAOQO disputes should not “follow
the same path,” App. 10a, contradicts HHS’s position,
as well.
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The Eleventh Circuit did not address any of HHS’s
positions on these issues, because it considered its en-
gagement with the amicus briefs complete after
erroneously concluding that HHS had not addressed
noncontract providers. Disregarding HHS’s views on
this basis was error.

2. Even if HHS were not owed deference, the cor-
rect outcome would be the same. As HHS and the Fifth
Circuit have explained, the Medicare appeals process
“focuses on enrollees, not health care providers, and is
designed to protect enrollees’ rights to Medicare bene-
fits.” Ohio State Chiropractic Br., supra, at 8 (quoting
RenCare, 395 F.3d at 559). Statutes and regulations
must be read in context. See Kasten v. St.-Gobain Per-
formance Plastics Corp., 563 U.S. 1, 7 (2011) (statutes
must be construed in context); INS v. Nat’l Ctr. for Im-
migrants’ Rights, Inc., 502 U.S. 183, 195 (1992)
(construing regulation consistent with “the complex re-
gime of immigration law”). And enrollees’ interests are
front and center in both the statute and the regula-
tions.

Beginning with the statutory text, the Medicare
Act requires organization determinations to consider
“whether an individual enrolled with the plan . . . is
entitled to receive a health service,” not whether a pro-
vider is entitled to be paid. See 42 U.S.C. § 1395w-
22(g)(1)(A). Reconsideration is available “upon request
by the enrollee involved,” not by anyone else. Id.
§ 1395w-22(g2)(2)(A).

Similarly, HHS regulations list organization de-
terminations among the “rights of [Medicare
Advantage] enrollees,” saying nothing about it being a
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right of the provider or MAO. 42 C.F.R. §422.562(b)(2)
(heading formatting removed). The definition of organ-
ization  determinations focuses on  coverage
determinations when the “enrollee believes” he is enti-
tled to care or payment, or to correct delays when
“delay would adversely affect the health of the enrollee.”
42 C.F.R. § 422.566(b)(2), (3), (5) (emphases added).
And whenever an MAO decides to “deny . . . payment
in whole or in part,” it must “give the enrollee written
notice,” a requirement that makes little sense if the en-
rollee no longer has any financial exposure. Id.
§ 422.568(d). Why any enrollee in this case, having al-
ready received services and free from any potential
liability to his healthcare provider, would need notice
that CIP had changed its mind years later and re-
couped its payments 1s unclear, to say the least.
Although providers, like anyone acting as a “repre-
sentative” of an enrollee, may seek an organization
determination and be bound to its results, 42 C.F.R.
§§ 422.566(c),422.574, that does not mean that every
dispute between an MAO and a provider is automati-
cally an organization determination. Thus, as HHS has
explained, it is “no surprise” that HHS regulations pro-
vide that a “determination is . . . not subject to appeal”
when “an enrollee has no further liability to pay for
[furnished] services.” 42 C.F.R. § 422.562(c)(2);
Christus Health Br., supra, at *10; accord Ohio State
Chiropractic Br., supra, at 9 (under 42 C.F.R.
§ 422.562(c)(2), “no administrative review available
where the enrollee faces no further liability”). “[T]he
administrative process focuses on enrollees, not health
care providers, and is designed to protect enrollees’
rights to Medicare benefits.” RenCare, 395 F.3d at 559.
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In sum, because there is no plain statutory or reg-
ulatory command that a provider-MAO payment
dispute like the one here must be administratively ex-
hausted, the Eleventh Circuit erred in rejecting HHS’s
position. Even had deference not been required, the
Eleventh Circuit’s decision would have been incorrect.
Organization determinations and the appellate process
for Medicare Advantage enrollees are designed to pro-
tect enrollee rights, not to settle provider-MAO private
payment disputes. At a minimum, however, there is
enough in the regulations to warrant deference to
HHS’s position. The Court should grant certiorari and
reverse.

C. The Issue Presented Is Important.

The issue presented carries immense practical im-
plications for the United States and healthcare
providers. The Medicare appeals process is chronically
overburdened, preventing HHS from meeting statutory
deadlines for original Medicare appeals, with some ap-
peals expected to languish for more than a decade. The
situation has grown so dire that the D.C. Circuit has
authorized a D.C. district court to consider whether
mandamus relief against HHS is appropriate. Thus,
HHS has urged courts not to exacerbate the problem by
adding provider-MAO payment disputes to the mix.

Last year, the Office of Medicare Hearings and Ap-
peals, which performs ALdJ-level review of original
Medicare, Medicare Advantage, and Part D prescrip-
tion drug appeals, 42 C.F.R. §§ 405.1000, 422.602,
423.2014, had a backlog of 604,402 appeals. Am. Hosp.
Ass’n v. Price, 867 F.3d 160, 163 (D.C. Cir. 2017). By
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2021, HHS expects the backlog to get worse, burgeon-
ing to 950,520 appeals. Id. HHS expects that some
already-filed claims could take more than a decade to
resolve. Id.; see also Am. Hosp. Ass’n v. Burwell, 812
F.3d 183, 187 (D.C. Cir. 2016) (indicating that HHS re-
celves more appeals every two months than it can
process in an entire year). And although HHS is labor-
ing mightily to improve the situation, when a federal
judge ordered HHS to eliminate the backlog within
four years, HHS responded that doing so would be “im-
possible.” Price, 867 F.3d at 165-66 (vacating
mandamus order for failing to establish that the four-
year target was achievable and remanding for recon-
sideration whether mandamus 1s nonetheless
authorized).3

The last thing HHS needs as it attempts to reduce
the Medicare appeals backlog is a set of provider-MAO
payment disputes in which neither enrollees nor the
federal government has a financial interest, and which
HHS does not believe its regulations authorize it to
hear. As HHS has explained, piling these disputes on
top of the existing backlog would “improperly tax, and
potentially overwhelm, CMS’s limited resources.” Ohio
State Chiropractic Br., supra, at 10.

It is not just the federal government that would be
harmed by further delays. Patients disputing denials

3 To put the delays in context, original Medicare appeals
should only take “a year or so” when complying with relevant stat-
utory deadlines. Am. Hosp. Ass’n v. Burwell, 76 F. Supp. 3d 43, 46
(D.D.C. 2014), rev'd on other grounds 812 F.3d 183 (D.C. Cir.
2016). Historically, HHS met these deadlines, until an explosion
of appeals beginning earlier this decade. Burwell, 812 F.3d at 186.
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of care or payments must exhaust the Medicare ap-
peals process. See Heckler v. Ringer, 466 U.S. 602, 620-
21 (1984) (requiring patient seeking to undergo surgery
to exhaust administrative remedies). Similarly, “hospi-
tals are forced to wait years to receive reimbursements
to which the law entitles them now.” Price, 867 F.3d at
172 (Henderson, J., dissenting) (emphasis in original).
For hospitals, these financial consequences are no mere
accounting matter; they are “causing real-world prob-
lems.” Id. Medicare reimbursements represent well
over half of some hospitals’ annual revenues. See id.
(describing one such hospital). The backlog deprives
them of funds and leaves them in some cases unable
even to do basic maintenance or pushes them to cut
back services. Id. Those harms, in turn, are visited
upon Americans who need access to healthcare—the
very people Medicare was intended to help.

The harm to providers and patients offers a corre-
sponding benefit to MAOs that is impossible to ignore.
Instead of paying a provider in cases of doubtful—or
even obvious—liability, the MAQO can refuse, betting
that the provider will not want to appeal individual
claims through a process that could last years. Worse
still, even after paying, the MAO could do what CIP did
here: pay for the services and reverse course years later
by recouping against payment for other enrollees’ ser-
vices. Some providers will endure the costly, drawn-out
process of appealing each individual claim and pursu-
ing damages in court, but many others undoubtedly
will not. One need not believe that all, most, or even
many MAOs will act in this manner to recognize the
wisdom of avoiding such an incentive.
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Although accepting HHS’s correct interpretation
of its own regulations will not alone fix the Medicare
appeals backlog, rejecting it and forcing still more dis-
putes through the process will undoubtedly make the
backlog worse, the financial consequences to providers
still more acute, and the incentives for misbehavior
even more tempting. The Court should grant certiorari
to resolve this important issue.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A
[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 16-11176

D.C. Docket No. 1:15-cv-01922-WSD

TENET HEALTHSYSTEM GB, INC.,

d.b.a. Atlanta Medical Center

d.b.a. Atlanta Medical Center South Campus,
NORTH FULTON MEDICAL CENTER, INC.,
d.b.a. North Fulton Regional Hospital,
TENET HEALTHSYSTEM SPALDING, INC.,
d.b.a. Spalding Regional Medical Center,
TENET HEALTHSYSTEM SGH, INC.,

d.b.a. Sylvan Grove Hospital,

COASTAL CAROLINA MEDICAL CENTER, INC.,
d.b.a. Coastal Carolina Hospital,

EAST COOPER COMMUNITY HOSPITAL INC.,
d.b.a. East Cooper Medical Center,

HILTON HEAD HEALTH SYSTEM, LP.,
d.b.a. Hilton Head Hospital,

AMISUB OF SOUTH CAROLINA, INC.,
d.b.a. Piedmont Medical Center,

TENET HEALTHSYSTEM DI, INC.,

d.b.a. Des Peres Hospital,

TENET HEALTHSYSTEM SL, INC.,

d.b.a. Saint Louis University Hospital,
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AMISUB (SFH), INC.,
d.b.a. Saint Francis Hospital,

Plaintiffs — Appellants,
versus

CARE IMPROVEMENT PLUS SOUTH
CENTRAL INSURANCE COMPANY,

Defendant — Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

(August 18, 2017)

Before MARCUS, DUBINA, and WALKER,* Circuit
Judges.

WALKER, Circuit Judge:

Plaintiffs-appellants are eleven hospitals (the
“Plaintiff Hospitals” or “the Hospitals”) who provided
medical care to Medicare Part C enrollees after being
authorized to do so by the defendant-appellee, Care Im-
provement Plus (“CIP”). BB 4-5. CIP is a Medicare
Advantage Organization (“MAO”), which is a private

*Honorable John M. Walker, Jr., United States Circuit Judge
for the Second Circuit, sitting by designation.
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Insurance company that manages the Medicare bene-
fits of Part C enrollees. CIP initially reimbursed the
Hospitals in full, but several years later it recouped a
substantial portion of these payments through offsets,
claiming they were not authorized under Part C of the
Medicare Act (the “Act”), 42 U.S.C. §§ 1395w-21 to
1395w-29. The Hospitals then filed this lawsuit to re-
cover the recoupments. The district court dismissed the
claims for lack of jurisdiction, holding that the Hospi-
tals failed to exhaust their administrative remedies
before bringing suit in federal court.

This case requires us to determine whether under
the Medicare Act the Plaintiff Hospitals must exhaust
their administrative remedies before bringing suit for
underpayment by the MAO that manages enrollee ben-
efits. To decide this case it is necessary to understand
the relationship of the parties within the statutory con-
text of the pertinent provisions of the Medicare Act.

L.

Under Medicare Part C, Pub. L. No. 105-33, §
4001, 111 Stat. 251 (1997) (codified as amended at 42
U.S.C. §§ 1395w—21 to 1395w—29), MAOs, which are
private sector insurers, contract with the Centers for
Medicare and Medicaid Services (“CMS”), the branch of
the United States Department of Health and Human
Services (“HHS”) responsible for administering Medi-
care, to provide medical treatment to Medicare
enrollees. CMS pays MAOs a pre-negotiated lump sum
for one year (known as a “capitated payment”) for each
enrollee that the MAO agrees to cover. In exchange, the
MAQO assumes all of the financial risk for treating that
enrollee. See 42 U.S.C. §§ 1395w—24-25; see also RB 4;
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BB 5. If the cost of treatment exceeds the amount that
the MAO was paid, the federal government is not liable
for the cost overruns—the MAO bears the loss. Appx. F
at *2. Under Medicare Part C, MAOs provide the same
benefits that an enrollee would receive through the tra-
ditional, government-administered, fee-for-service
programs under Medicare Parts A and B, as well as ad-
ditional benefits. Appx. F at *2.

As the organizations responsible for administering
benefits, MAOs make determinations as to whether a
certain type of treatment is covered under the Medi-
care regulations, and if so at what rate an enrollee may
be reimbursed. 42 U.S.C. § 1395w-22(g)(1)(A). When a
dispute with an enrollee arises on one of these issues,
it 1s adjudicated according to CMS regulations. The
MAUQ’s 1nitial decision regarding coverage is classified
as an “organization determination,” which the Medi-
care Act defines as a decision “regarding whether an
individual enrolled with the plan of the organization
under this part is entitled to receive a health service
under this section and the amount (if any) that the in-
dividual i1s required to pay with respect to such
service.” § 1395w-22(g)(1)(A). Organization determina-
tions also include decisions by an MAO to not cover,
reimburse, or provide for a treatment that “the enrollee
believes” is covered by Medicare.! HHS’s regulations

1 The Medicare regulations define organization determina-
tions as:

(b) Actions that are organization determinations. An organization
determination is any determination made by an MA organization
with respect to any of the following:
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define potential parties to an “organization determina-
tion” as an “enrollee,” the “assignee of an enrollee,” the
“legal representative of a deceased enrollee’s estate,” or
“[a]ny other provider or entity (other than the MA or-
ganization) determined to have an appealable interest
in the proceeding.” 42 C.F.R. § 422.574.

If any one of the foregoing parties wishes to chal-
lenge any aspect of an organization determination, that
party must exhaust its administrative remedies by fol-
lowing a specific procedure for administrative appeal
prescribed by the Medicare Act and its implementing

(1) Payment for temporarily out of the area renal dialysis
services, emergency services, post-stabilization care, or ur-
gently needed services.

(2) Payment for any other health services furnished by a pro-
vider other than the MA organization that the enrollee
believes—

(1) Are covered under Medicare; or

(1) If not covered under Medicare, should have been fur-
nished, arranged for, or reimbursed by the MA
organization.

(3) The MA organization’s refusal to provide or pay for ser-
vices, in whole or in part, including the type or level of
services, that the enrollee believes should be furnished or ar-
ranged for by the MA organization.

(4) Reduction, or premature discontinuation, of a previously
authorized ongoing course of treatment.

(5) Failure of the MA organization to approve, furnish, ar-
range for, or provide payment for health care services in a
timely manner, or to provide the enrollee with timely notice
of an adverse determination, such that a delay would ad-
versely affect the health of the enrollee.

42 C.F.R. § 422.566.



6a

regulations. See 42 U.S.C. § 1395w—22(g); 42 C.F.R. §§
422.560-422.622. A party may only bring suit in an Ar-
ticle III court to challenge an organization
determination once all of the administrative remedies
provided by the Act and its regulations have been ex-
hausted. See 42 U.S.C. § 405(g) (authorizing judicial
review of “any final decision of the Commissioner of
Social Security”); 42 U.S.C. 1395w-22(g)(5) (making 42
U.S.C. § 405(g) applicable to appeals of benefits denials
under Medicare Part C); see also Heckler v. Ringer, 466
U.S. 602, 617 (1984) (noting that administrative ex-
haustion is a “prerequisite to jurisdiction” under 42
U.S.C. § 405(g)). This 1s the sole pathway through
which a party can obtain judicial review of any claim
“arising under” the Medicare Act. 42 U.S.C. § 405(h);
42 U.S.C. § 139511 (applying 42 U.S.C. § 405(h) to Med-
icare Part C); see also Ringer, 466 U.S. at 614-15
(noting that 42 U.S.C. § 405(h) and 42 U.S.C. § 1395ii,
provide that § 405(g), “to the exclusion of” Congress’s
provision for federal question jurisdiction under 28
U.S.C. § 1331, “is the sole avenue for judicial review for
all ‘claim[s] arising under’ the Medicare Act” (altera-
tion in original)).

MAOs pay third-party healthcare providers to
treat enrollees. This can be done in one of two ways.
One option is for the MAO to enter into an express,
written contract with a third-party provider, whereby
it agrees to pay certain rates for certain categories of
treatments. See 42 U.S.C. § 1395w-25(b)(4). The Medi-
care Act permits these types of contracts, and provides
very few limitations on how they can be drafted. See,
e.g., 42 C.F.R. § 422.520(b) (requiring contracts be-
tween MAOs and providers to contain a prompt
payment provision). The third-party providers that are
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parties to these agreements are called “contract provid-
ers.” The second option is for a healthcare provider that
1s outside of an MAQO’s network of contract providers to
provide treatment to a Medicare Part C enrollee, and
then seek reimbursement from the MAO at a later
date. These out-of-network providers are called “non-
contract providers.”

The Plaintiff Hospitals in this case are noncon-
tract providers. Appx. F at *2-3. According to their
Complaint, the Hospitals agreed to provide treatment
to certain enrollees that were covered by CIP. Before
delivering treatment, the Hospitals contacted CIP and
received both authorization to provide the services at
issue and a guarantee that CIP would reimburse the
Hospitals for the services provided. Appx. F at *3. In
exchange for CIP’s guarantees, the Hospitals signed
waivers holding the enrollees financially harmless for
any costs of care and delivered the agreed-upon treat-
ment. Appx. F at *3. The Hospitals were then paid in
full for their services. Years later, after conducting an
internal audit, CIP determined that it had overpaid the
Plaintiff Hospitals for their services. Appx. F at *3. CIP
recouped what it determined to be the amount of its
overpayment by offsetting subsequent payments.
Appx. F at *3.

Following CIP’s recoupment, the Hospitals
brought the instant action in the district court for the
Northern District of Georgia on May 28, 2015, assert-
ing claims sounding in unjust enrichment and
quantum meruit for the recouped payments. BB 7. On
February 11, 2016, the district court dismissed the
Hospitals’ Complaint pursuant to Federal Rule of Civil
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Procedure 12(b)(1) for lack of subject matter jurisdic-
tion. The district court held that because the Hospitals’
claims were inextricably intertwined with the Medi-
care Act Appx. F at *13, the Hospitals were required to
exhaust their administrative remedies before bringing
suit in federal court, which they had not done. BB 8-9.

The Hospitals now timely appeal the district
court’s dismissal.

IT

We review a district court’s grant of a motion to
dismiss de novo. Zelaya v. United States, 781 F.3d
1315, 1321 (11th Cir. 2015). The sole issue on appeal is
whether the Hospitals, who are challenging CIP’s re-
coupment decision, are parties to an “organization
determination” who are subject to the administrative
exhaustion requirements of the Medicare Act. We hold
that they are, and therefore affirm the district court’s
dismissal.

II1

CIP argues that its recoupment decision is an “or-
ganization determination” because the Medicare
regulations define that term to include a dispute re-
garding coverage between an MAO and the assignee of
a Medicare enrollee’s claims.2 RB 23-26. Because the
Hospitals agreed to treat the enrollees and to hold

2 CIP advances a number of other arguments as to why the
Hospitals are subject to the Medicare Act’s exhaustion require-
ment. Because we hold that the Hospitals are subject to the
requirement by virtue of their status as assignees, we need not
address these issues here.
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them financially harmless in exchange for a right to re-
cover their reimbursements, CIP argues that the
Hospitals are “assignees” of Medicare Part C benefits
within the meaning of the regulations and therefore
subject to the Medicare Act’s exhaustion requirements.
We agree.

Under CMS’s regulations implementing the Medi-
care Act’s administrative review process, 42 C.F.R.
§ 422.574, the “parties” to an organization determina-
tion include “[t]he enrollee” and the enrollee’s
“assignee.” Id. An “assignee” is defined as “a physician
or other provider who has furnished a service to the en-
rollee and formally agrees to waive any right to
payment from the enrollee for that service.” 42 C.F.R.
§ 422.574(b). This definition accurately reflects what
occurred in the series of transactions leading to the pre-
sent lawsuit. There was no actual assignment to the
hospitals signed by the enrollees, but none is required
by 42 C.F.R. § 422.574(b). The Hospitals agreed to treat
certain Medicare enrollees, and agreed to hold those
enrollees harmless for any costs incurred in connection
with their medical treatments, which 1s all that 1s re-
quired to effect the assignment. In exchange, the
Hospitals assumed the enrollees’ right to Medicare re-
imbursement. The Hospitals then attempted to enforce
that right to reimbursement against CIP, just as the
enrollees would have done had there been no assign-
ment. Under these circumstances, the Hospitals, who
stand in the shoes of the enrollees, assert the enrollees’
claims and are subject to the Act’s exhaustion require-
ments.

This result is consistent with the exhaustion re-
quirement’s goal of promoting the “efficient
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functioning” of CMS by allowing the agency to apply its
policy “expertise” to disputes arising under the act.
Tataranowicz v. Sullivan, 959 F.2d 268, 275 (D.C. Cir.
1992). There is no sound reason why reimbursement
claims should follow a separate procedural path prior
to being adjudicated depending on whether they are as-
serted by the individual enrollee or by the treatment-
providing hospital “assignee.” The benefits of the ex-
haustion requirement are the same in either case. CMS
has extensive experience in determining the appropri-
ate Medicare reimbursement rates for different
procedures, and billing disputes that require applica-
tion of the Medicare regulations can be resolved more
efficiently if they are submitted to the agency in the
first instance.

The Hospitals contend that they are not assignees
of the enrollees’ claims, and make two separate argu-
ments in this regard. First, they argue that they are
not assignees because their Complaint does not assert
their rights as the assignees of Medicare entitlements,
but rather as claimants under state contract law. GB
13. This argument is meritless: the relevant question
1s not whether the Hospitals define themselves as as-
signees in their Complaint, but whether the Medicare
Act and its implementing regulations define them as
assignees for the purpose of calculating the reimburse-
ments they are entitled to. The Medicare Act requires
certain benefits claims to follow a particular procedural
pathway as a matter of law. Whether the Hospitals are
asserting such claims as the assignees of enrollees (and
are therefore subject to the Act’s exhaustion require-
ments) is a matter of statutory interpretation, and is
not determined by reference to the Hospitals’ plead-
ings.
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The Hospitals next argue they are not assignees
even under the terms of the Act, because they are not
seeking to recover reimbursements at the rate that the
enrollees would have been reimbursed based on Medi-
care regulations. Rather, the Hospitals argue that CIP
bound itself orally to pay them at a higher rate, regard-
less of what benefits the enrollees were entitled to.
They insist that they are seeking to recover this higher
rate of reimbursement through claims sounding in the
state law of quasi-contract, which would be adjudicated
without reference to the Medicare Act. Because these
claims do not depend on the application of Medicare
rates, the Hospitals argue that the administrative ex-
haustion requirement does not apply.

In support of their argument, the Hospitals cite to
two amicus briefs filed by HHS in lawsuits touching on
similar claims, in which HHS unequivocally expresses
its belief that third-party contract providers (rather
than noncontract providers like the Hospitals) are not
the assignees of Medicare enrollees’ rights to benefits.
See [Appellant Br. Appx. A at *6] (arguing that third-
party hospitals “are not assignees of enrollees’ claims”)
(emphasis added). In those briefs, HHS argued that
“[a]n assignee is someone who has been assigned . . . a
claim or right that originally belonged to someone
else,” which is not the case with contract providers.
[Appellant Br. Appx. A at *6] (emphasis omitted).

But the distinction between contract providers
and noncontract providers is critical. In billing disputes
between MAOs and contract providers, the provider is
pursuing a claim for reimbursement that only ever be-
longed to itself—the claim that arose under the express
terms of its contract with the MAO. Id. Because these
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amicus briefs only analyze payment disputes between
MAOs and contract providers, they do not address the
question that is before the Court in this appeal, and
therefore cannot compel a particular interpretation of
the Medicare regulations.

Ultimately, the Hospitals’ argument turns on
whether the Medicare Act allows an MAO to bind itself
by oral agreement to pay reimbursement rates to non-
contract providers that are higher than the rates
required by the Medicare regulations. If MAOs can be
bound by oral agreement, then the Hospitals’ theory is
that they are not assignees of the enrollees’ claims be-
cause they are not pressing the enrollees’ statutory
right to recover benefits, but rather their own right, un-
der state law of quasi-contract, to recover different
rates that CIP agreed to. The fatal flaw in this theory
1s that, under the Medicare regulations, noncontract
providers cannot charge more than Medicare reim-
bursement rates, and thus may not assert higher
independently contracted rates. Specifically, CMS has
promulgated the following regulation:

Any provider . . . that does not have in effect a
contract establishing payment amounts for ser-
vices furnished to a beneficiary enrolled in an
MA coordinated care plan, an MSA plan, or an
MA private fee-for-service plan must accept, as
payment in full, the amounts that the provider
could collect if the beneficiary were enrolled in
original Medicare.

42 C.F.R. § 422.214(a)(1). This regulation prohibits
noncontract providers like the Hospitals from seeking
reimbursement at rates that are higher than those that
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could be sought by a Medicare enrollee. The only way a
treatment provider can obtain rates different than
those available under the Medicare Act 1s by entering
into an express, written contract with an MAO pursu-
ant to 42 C.F.R. § 422.520(b). Thus, the only viable
claim the Hospitals can pursue is their right to recover
the same reimbursements that the enrollees were enti-
tled to receive under the Medicare Act, and that claim
1s subject to the Act’s administrative exhaustion re-
quirement. To the extent that the Hospitals seek to
pursue entirely separate claims sounding in quantum
meruit, the text of 42 C.F.R. § 422.214 makes clear that
those claims are not permitted under federal law, and
we see no point in permitting such a plainly meritless
cause of action to proceed past the pleading stage.

The Hospitals contend that the Fifth Circuit’s
opinion in RenCare, Ltd. v. Humana Health Plan of
Texas, Inc., 395 F.3d 555 (5th Cir. 2004), addressed the
same question at issue here and reached a contrary re-
sult.? Not so. Rencare addressed claims brought by
contract providers against an MAO for breach of the

3 The Hospitals also cite to an unpublished opinion of the Sixth
Circuit, Ohio State Chiropractic Ass’n v. Humana Health Plan
Inc., 647 F. App’x 619 (6th Cir. 2016), which they claim supports
their position. The Hospitals’ reliance on this decision is mis-
placed. Ohio State Chiropractic addressed a question not before
us: whether an MAO can remove a suit to federal court under 28
U.S.C. § 1442(a) on the grounds that it “act[s] under” the authority
of CMS, and that its decisions are therefore subject to federal
question jurisdiction. Id. at 622-23. While the defendant in that
case did argue that noncontract providers under Medicare Part C
are required to exhaust their administrative remedies before
bringing suit in federal court, the Sixth Circuit declined to address
that issue on appeal. Id. at 625.
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express provisions of a written contract. Id. at 557.
While the Rencare court did hold that contract provid-
ers are not assignees of their patients’ claims, id. at
560, this holding is distinguishable because again the
Medicare regulations treat noncontract providers dif-
ferently than contract providers. As the Rencare court
noted, the Medicare Act explicitly allows contract pro-
viders and MAOs to define the terms of their own
agreements without reference to the Medicare regula-
tions. Id. at 559 (noting that “contracts between
[Medicare Advantage] organizations and providers are
subject to very few restrictions” under 42 C.F.R.
§ 422.520(b)). A contract provider’s claims are deter-
mined entirely by reference to the written contract, not
the Medicare Act. The Medicare Act and its implement-
ing regulations make no such exception for equitable
claims sounding in quantum meruit or quasicontract,
and indeed expressly forbid noncontract providers from
raising such claims. In any event, the Rencare court’s
treatment of the “assignee” argument was confined to
a single cursory paragraph at the end of its opinion, id.
at 560, and it neither quoted nor analyzed the language
of 42 C.F.R. § 422.574(b), which we conclude unambig-
uously defines the noncontract providers in this case as
assignees, or 42 C.F.R. § 422.214, which limits noncon-
tract providers to recovering only those payments
explicitly authorized by the Medicare Act in exchange
for treating enrollees.

We are sympathetic to the concern HHS has ex-
pressed in amicus briefs filed in other appeals that
“extending an administrative exhaustion requirement
to payment disputes purely between an MAO and a
provider would improperly tax, and potentially over-
whelm, CMS’s limited resources.” [Appellant Br. Appx.
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B at *10]. However, the language of the Medicare Act
and its implementing regulations is clear that billing
disputes between MAOs and noncontract provider as-
signees qualify as “organization determinations,” and
are therefore subject to the Act’s exhaustion require-
ment. If this result strains the resources of CMS, any
solution must come from Congress or the agency. We
are not “authorized to rewrite a statute because [we]
might deem its effects susceptible of improvement.”
Harris v. Garner, 216 F.3d 970, 976 (11th Cir. 2000)
(quoting Badaracco v. Comm’r, 464 U.S. 386, 398
(1984)).

We have considered the Hospitals’ remaining ar-
guments, and we find them unavailing. For the
foregoing reasons, we AFFIRM the judgment of the dis-
trict court.

AFFIRMED.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

TENET HEALTHSYSTEM GB,
INC., d/b/a ATLANTA
MEDICAL CENTER and AT-
LANTA MEDICAL CENTER
SOUTH CAMPUS, et al.,

1:15-cv-1922-

Plaintiffs, WSD

V.
CARE IMPROVEMENT PLUS
SOUTH CENTRAL INSUR-
ANCE COMPANY,

Defendant.

OPINION AND ORDER

This matter is before the Court on Defendant Care
Improvement Plus South Central Insurance Com-
pany’s (“Defendant”) Motion to Dismiss Plaintiffs’
Complaint [9] (“Motion to Dismiss”).

I. BACKGROUND
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Defendant is a Medicare Advantage (“MA”) organ-
1ization. MA organizations, such as Defendant, enter
into contracts with the Centers for Medicare and Med-
icaid Services (“CMS”) to provide health insurance
plans to Medicare beneficiaries (“Defendant’s In-
sureds”). (Compl. [1] 9 17). Medicare-eligible
individuals enroll in Defendant’s health plan and, as
Defendant’s Insureds, receive coverage for benefits pro-
vided by traditional Medicare as well as additional
benefits not provided by Medicare. (Id.).

Under Medicare Part C, CMS pays Defendant a
fixed amount each month based on the number of Med-
icare enrollees 1t covers, and Defendant must use those
payments to provide for healthcare services rendered
to Defendant’s Insureds. Defendant is required to pay
for the care provided to its Insureds regardless of
whether CMS’s monthly payments adequately cover
those costs. (Id. 4918-20).

Plaintiffs! are eleven (11) hospitals that provide
healthcare services to Defendant’s Insureds. (Id. 19 2-
12, 23). An MA organization typically has a network of

! Tenet Healthsystem GB, Inc., d/b/a Atlanta Medical Center
and Atlanta Medical Center South Campus; North Fulton Medical
Center, Inc., d/b/a North Fulton Regional Hospital; Tenet
Healthsystem Spalding, Inc., d/b/a Spalding Regional Medical
Center; Tenet Healthsystem SGH, Inc., d/b/a Sylvan Grove Hospi-
tal; Costal Carolina Medical Center, Inc., d/b/a Coastal Carolina
Hospital, East Cooper Community Hospital, Inc., d/b/a East
Cooper Medical Center; Hilton Head Health System, LLP, d/b/a Hil-
ton Head Hospital; Amisub of South Carolina, Inc., d/b/a Piedmont
Medical Center; Tenet Healthsystem DI, Inc., d/b/a Des Peres
Hospital; Tenet Healthsystem SL, Inc., d/b/a Saint Louis Univer-
sity Hospital; AMISUB (SFH), Inc., d/b/a Saint Francis Hospital
(collectively, “Plaintiffs”).
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contracting providers, known as in-network providers,
that are reimbursed for the services they provide to
members of the MA organization’s health plan under
the terms of their respective contracts. (Id. 9 21-23).
Plaintiffs do not have written contracts with Defend-
ant, but certain of Defendant’s Insureds experienced
medical conditions that required them to receive treat-
ment at Plaintiffs’ hospitals. (See Id. 49 21-23).

Plaintiffs allege that, before treating Defend-
ant’s Insureds, Plaintiffs obtained authorizations from
Defendant to provide the services at issue. In return,
Defendant promised Plaintiffs that it would reimburse
them for the services provided to Defendant’s Insureds.
Based upon these promises, Plaintiffs provided the re-
quired care. (Id. 49 24-26). Because of these promised
payments, Plaintiffs allege they waived their right to
direct payment from Defendant’s Insureds to whom
they provided medical services. (Id. 9 36).

After the Defendant’s Insureds were discharged,
Plaintiffs submitted bills to Defendant for the author-
ized services, and Defendant paid the bills in full.
Several months, and sometimes years, after the pay-
ments, Defendant conducted post-payment audits and
“unilaterally recouped substantial sums from the
Plaintiff[s].” (Id. § 34). Plaintiffs allege that they chal-
lenged Defendant’s recoupment decisions, but that
Defendant refused to return the payments to Plaintiffs.
(Id. 9 35). They allege that all efforts to resolve Defend-
ant’s wrongful actions have been exhausted, excused or
waived, and as a result this action was filed. (Id.). In
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their Complaint, Plaintiffs allege claims for unjust en-
richment and quantum meruit.2 (Id. 99 40-56).

On July 22, 2015, Defendant filed its Motion to
Dismiss. In it, Defendant argues: (1) the Court lacks
subject-matter jurisdiction over Plaintiffs’ claims be-
cause Plaintiffs failed to exhaust their administrative
remedies; (2) the Medicare Act preempts Plaintiff’s
state common law claims; and (3) Plaintiffs fail to state
a claim upon which relief can be granted because Plain-
tiffs fail to identify which laws are applicable to their
claims.

II. DISCUSSION

A. Legal Standard

Rule 12(b)(1) of the Federal Rules of Civil Proce-
dure permits a party to move for dismissal when the
court lacks jurisdiction over the subject matter of the
dispute. “If the court determines at any time that it

lacks subject-matter jurisdiction, the court must dis-
miss the action.” Fed. R. Civ. P. 12(h)(3).

A motion to dismiss for lack of subject matter ju-
risdiction under Rule 12(b)(1) may be either a “facial”
or “factual” attack. Morrison v. Amway Corp., 323 F.3d

2 Plaintiffs also allege that, in conducting the post-payment
audits, Defendant demanded Plaintiffs provide voluminous medi-
cal records for certain patient accounts. (Compl. § 32). Plaintiffs
seek a declaratory judgment under 28 U.S.C. § 2201 that they are
not required to comply with Defendant’s demands for medical rec-
ords, and that Defendant may not recoup any monies from
Plaintiffs in connection with or as a result of their requests to pro-
duce medical records. (Id. 99 57-64).
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920, 924-25 n.5 (11th Cir. 2003). A facial attack chal-
lenges subject matter jurisdiction on the basis of the
allegations in a Complaint, and the district court takes
the allegations as true in deciding whether to grant the
motion. Id.

Factual attacks challenge subject matter juris-
diction in fact. Id. When resolving a factual attack, the
Court may consider extrinsic evidence, such as testi-
mony and affidavits. Id. In a factual attack, the
presumption of truthfulness afforded a plaintiff under
Federal Rule of Civil Procedure 12 (b)(6) does not ap-
ply, Scarfo v. Ginsberg, 175 F.3d 957, 960-61 (11th Cir.
1999). The plaintiff has the burden to prove that juris-
diction exists. Elend v. Basham, 471 F.3d 1199, 1206
(11th Cir. 2006).

B. Analysis

Defendant argues that the Court lacks subject-
matter jurisdiction over this action because Plaintiffs

failed to exhaust their administrative remedies under
the Medicare Act.

The Medicare program, which provides medical
insurance for the aged and disabled, is administered by
CMS, a division of the U.S. Department of Health and
Human Services (“HHS”).? The Medicare Act, 42
U.S.C. §§ 1395-1395ggg, consists of three parts, labeled
Parts A, B, and C, that are relevant to the discussion

3 The Court’s summary of the Medicare statutory and regu-
latory framework borrows from the summary provided by the
court in Doctors Med. Ctr. of Modesto, Inc. v. Kaiser Found.
Health Plan, Inc., 989 F. Supp. 2d 1009, 1014 (E.D. Cal. 2013).
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below. Congress established the MA program under
Part C, 42 U.S.C. §§ 1395w-21 to 1395w-28. The MA
program allows eligible individuals to elect to receive
Medicare benefits directly from a private health plan,
such as the one offered by Defendant. 42 U.S.C. §§
1395W-21, -22. Under the MA program, instead of us-
ing the Part A traditional fee-for-service program, HHS
pays MA organizations like Defendant on a monthly, or
capitated, basis for each Medicare beneficiary enrolled
in the plan. 42 U.S.C. §§ 1395w-21, -23 & -24. Because
the MA organization receives the same payment re-
gardless of the number of times an enrollee needs care,
Medicare’s financial exposure 1s transferred to the MA
plan. 42 U.S.C. § 1395w-22(a)(2)(A). The amount of the
monthly payment is based on the contract between the
MA organization and CMS. 42 U.S.C. § 1395w-27.

The Medicare Act requires MA plans to cover
emergency services provided by non-contracted provid-
ers, like Plaintiffs. 42 U.S.C. § 1395w-22(d)(1)(E).
Payment amounts due to a non-contracted emergency
provider are limited to what “the provider would collect
if the beneficiary were enrolled in original Medicare.”
42 C.F.R. § 422.214(a). The Medicare Act further pro-
vides that where the MA organization is made a
secondary payer, as defined by 42 U.S.C. §
1395y(b)(2)(A), the MA organization may charge the
primary plan. 42 U.S.C. § 1395w-22(a)(4); 42 C.F.R. §
422.108. An MA organization becomes a secondary
payer where “payment has been made or can reasona-
bly be expected to be made . . . under an automobile or
liability insurance policy or plan (including a self in-
sured plan) or under no fault insurance.” 42 U.S.C. §

1395y (b)(2)(A)(11).
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Title 42 U.S.C. § 405(h), made applicable to the
Medicare Act by 42 U.S.C. § 139511, provides that 42
U.S.C. § 405(g) 1s “the sole avenue for judicial review”
for claims “arising under’ the Medicare Act.” Heckler
v. Ringer, 466 U.S. 602, 614-15 (1984). CMS regula-
tions provide an administrative appeal process that
allows a provider that furnishes services to an enrollee
to request an “organization determination,” a determi-
nation “with respect to . . . [p]ayment for any . . . health
services furnished by a provider other than the MA or-
ganization that the enrollee believes are covered under
Medicare.” 42 C.F.R. § 422.566(b)(2)(I). After the MA
organization renders its organization determination
regarding payment, any party to the organization de-
termination, including “[a]ny other provider or entity
(other than the MA organization) determined to have
an appealable interest in the proceeding,” may seek re-
consideration of the organization determination. Id. §§
422.574, 422.582. After reconsideration of the organi-
zation determination, any party to the reconsideration
may request a hearing before an administrative law
judge (“ALdJ”). Id. § 422.600. After the ALJ renders a
decision, any party to the hearing may request a review
by the Medicare Appeals Council. Id. § 422.608. After
the Medicare Appeals Council makes its final decision,
a party may seek judicial review in federal court. 42
U.S.C. § 405(g); 42 U.S.C. § 1395w-22(g)(5); 42 C.F.R. §
422.612(c).

The Eleventh Circuit has recognized that a law-
suit that seeks to recover on any claim “arising under”
the Medicare Act must first be brought through the
HHS administrative appeals process before it can be
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taken to federal court. Lifestar Ambulance Serv., Inc.
v. HHS, 365 F.3d 1293, 1296 (11th Cir. 2004); Cochran
v. U.S. Health Care Fin. Admin., 291 F.3d 775, 778-79
(11th Cir. 2002). “This nearly absolute channeling re-
quirement serves important governmental interests in
administrative efficiency and judicial economy, and as-
sures the agency greater opportunity to apply,
Interpret, or revise policies, regulations, or statutes.”
Lifestar, 365 F.3d at 1296 (internal quotation marks
omitted). Claims presented under state law may be
construed as “arising under” the Medicare Act if (1) the
standing and substantive basis for presentation of the
claim are the Medicare Act, or (2) a claim is inextrica-
bly intertwined with a claim for reimbursement of
medical benefits. Heckler, 466 U.S. at 623.

At the outset, the Court notes that the parties do
not cite to—and the Court is unable to find—binding
precedent on the issues presented by the parties. The
Court thus looks to persuasive authority in reaching its
conclusion.

Plaintiffs argue that the payment decisions at is-
sue were not “organization determinations,” and
therefore there are no Medicare administrative appeals
processes that apply to their claims. In support of this
argument, Plaintiffs primarily rely on the Fifth Cir-
cuit’s decision in RenCare, I.td. v. Humana Health
Plan of Tex., Inc., 395 F.3d 555 (5th Cir. 2004). In Ren-
Care, a kidney dialysis provider sued an MA
organization for reimbursement of services provided to
the MA organization’s members under a contract be-
tween the provider and the MA organization. Id. at 556.
The Fifth Circuit held that, because the provider’s
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claims for breach of contract, detrimental reliance,
fraud, and violations of state law were not “inextricably
intertwined with a claim for Medicare benefits,” those
claims did not arise under the Medicare Act. Id. at 560.
In reaching this holding, the Fifth Circuit contrasted
the claims in RenCare with the claims brought in Heck-
ler. First, the Fifth Circuit noted that, unlike in
Heckler, there were “no enrollees seeking Medicare
benefits.” Id. at 558. Next, the Fifth Circuit noted that
the government did not have any financial interest in
the outcome of RenCare because it paid the insurance
company a flat rate under Part C of Medicare, but it
had a financial interest in Heckler because the enrol-
lees were seeking benefits to be paid by the government
itself under Parts A or B of Medicare. Id. The Fifth Cir-
cuit also emphasized that, under Part C:

the [MA] organization assumes responsibil-
ity and full financial risk for providing and
arranging healthcare services for [MA] bene-
ficiaries, sometimes contracting health care
providers to furnish medical services to those
beneficiaries. Such contracts between [MA]
organizations and providers are subject to
very few restrictions; generally, the parties
may negotiate their own terms.

Id. at 559 (internal citations omitted).

Defendant argues that RenCare does not apply
here, including because the parties in RenCare entered
into a provider contract. (Reply at 10-11). Defendant
argues that the Fifth Circuit in RenCare turned to the
contract to resolve the dispute, but, in the absence of a
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contract, “the only way to determine if [Defendant]
owes Plaintiffs money is to look at the Medicare regu-
lations.” (Id. at 8, 10-11). Defendant urges the Court to
adopt the reasoning of the court in Doctors Med. Ctr. of
Modesto, Inc. v. Kaiser Found. Health Plan, Inc., 989
F. Supp. 2d 1009, 1014 (E.D. Cal. 2013).

In Kaiser, the court found that, whereas the par-
ties in RenCare were bound by a contract, “[ijn this
case . . . the Hospital does not allege that it had an ex-
press written contract . . . [and] the dispute over [the
MA organization]’s payment obligation turns on the
standards provided by the Medicare Act and CMS reg-
ulations for paying non-contracted emergency
providers when a primary payer may be liable.” Id. at
1014-15 (citing 42 U.S.C. § 1395w-22(d)(1)(E); 42
C.F.R. §§422.214, 422.108, and 422.566). In dismissing
the plaintiff's state law claims, the court explained,
“[a]lthough, as in RenCare, the government’s risk has
been extinguished by its monthly capitation payments
to [the MA organization], the Hospital’s claims for re-
imbursement . . . are still ‘inextricably intertwined’
with the Medicare Act and are subject to its exhaustion
requirements.” Id. at 1015 (citing Heckler, 466 U.S. at
615).

The Southern District of New York, in a case in-
volving related legal issues, reached a conclusion
similar to the one reached by the Kaiser court, which
noted the importance of a contractual relationship in
deciding if a dispute was within or without the Medi-
care Act and the CMS regulations. In New York City
Health and Hosps. Corp. v. WellCare of New York, Inc.,
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769 F. Supp. 2d 250, 258 (S.D.N.Y. 2011), the court ex-
plained: “The RenCare court emphasized that
contracts between MA Organizations and Contracted
Providers are subject to very few restrictions, and that
the contracting parties can generally negotiate their
own terms. By contrast, the parties here had no con-
tractual relationship and reimbursement is governed
by a complex federal regulatory scheme.”4 The South-
ern District of New York noted that CMS has
“enhanced regulatory authority over matters involving
Non-Contracted Providers as compared to Contracted
Providers.” New York City Health and Hosps. Corp. v.
WellCare of New York, Inc., 801 F. Supp. 2d 126, 139
(S.D.N.Y. 2011).5

The Court finds the Kaiser® and WellCare
courts’ reasoning sound. It is critical here that Plain-
tiffs are non-contracting providers under the MA

4 The Wellcare court analyzed RenCare in the context of a
motion to remand, rather than a motion to dismiss, and the issues
before the court in WellCare thus were different than those pres-
ently before the Court. The WellCare court’s reasoning with
respect to RenCare is, nevertheless, similar to what is required
here.

5In response to a payment dispute between a contracted pro-
vider and an MA organization, CMS wrote: “the existence of
provider contracts that can be enforced by the courts is why the
Congress limited [CMS]’s regulatory authority in comparison to
those afforded non-contracted providers.” Christus Health Gulf
Coast v. Aetna, Inc., 237 S.W.3d 338, 340-41 (Tex. 2007) (quoting
Letter from Acting Director of the CMS Medicare Managed Care
Group to Plaintiffs (Mar. 30, 2001)).

6 In their Response, Plaintiffs incorrectly state that the Kai-
ser court found that a provider’s state law claims were not subject
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program, because Medicare regulations provide the
standards governing their relationship with Defend-
ant, including the standards governing Plaintiffs’
claims. See Kaiser, 989 F. Supp. 2d at 1014 (finding
that MA organization’s payment obligation with re-
spect to non-contracting hospitals “turns on” Medicare
Act and CMS regulations); Wellcare, 769 F. Supp. 2d
at 258 (because there is no contract, “reimbursement is
governed by a complex federal regulatory scheme”).
Mindful that the “channeling of virtually all legal at-
tacks through the [DHS] . . . serves important
governmental interests in administrative efficiency
and judicial economy,” Lifestar, 365 F.3d at 1296 (in-
ternal quotation marks omitted), the Court finds that,
under these circumstances, Plaintiffs’ claims are inex-
tricably intertwined with the Medicare Act, and are
subject to its exhaustion requirements. See Heckler,
466 U.S. at 615; Kaiser, 989 F. Supp. 2d at 1015.

Defendant next argues that Assocs. Rehabilita-
tion Recovery, Inc. v. Humana Med. Plan, Inc., 76 F.
Supp. 3d 1388 (S.D. Fla. 2014)7 provides an independ-
ent basis for dismissal of Plaintiffs’ claims for lack of
subject-matter jurisdiction. In Assocs. Rehabilitation,
the court noted that the regulations in place at the time
of the Fifth Circuit’s RenCare decision had changed, al-
tering the way MA organizations are paid. Id. at 1392
(citing 42 USC § 1395w-24(a)(1)(A)). The Assocs. Reha-
bilitation court explained:

to the exhaustion requirement. (Resp. at 10 n.14). As explained
above, Kaiser stands for the exact opposite proposition.

7 Plaintiffs incorrectly state that the Assocs. Rehabilitation
decision is unpublished. (Resp. at 16).
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Under the new framework, MA organizations
must now submit a bid estimating its costs for
the following year. Decisions on whether pay-
ments should or should not be made affect the
estimated medical expenses for the following
year, which in turn affect the government’s
savings and the enrollee’s premiums and ben-
efits received. Therefore, the way in which
claims for benefits are resolved will have a fi-
nancial impact on the government and
enrollees.

Id. The court concluded, in light of the new framework,
that a plaintiff’'s claims were “inextricably intertwined
with a claim for reimbursement of medical benefits”
where “a health care provider|] provided medical treat-
ment to Medicare enrollees and is now seeking
reimbursement for services rendered to those enrol-
lees.” Id. at 1393. The court found that RenCare did not
apply even though the MA organization and the
healthcare provider entered into a contract. See 1d.

In Ohio State Chiropractic Ass'n v. Humana
Health Plan, Inc., No. 5:14CV2313, 2015 WL 350391,
at *3 (N.D. Ohio Jan. 26, 2015), the Northern District
of Ohio agreed with the Assocs. Rehabilitation court’s
reasoning. The facts of Ohio State Chiropractic are
strikingly similar to the case before the Court. There,
as here, the plaintiff was a non-contracted provider to
an MA organization. Id. at *2. Plaintiff claimed that
the MA organization, Humana, attempted to recoup al-
leged overpayments by deducting amounts from bills
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later submitted by plaintiff. Id. Plaintiff sought a de-
claratory judgment, and raised claims of unjust
enrichment and breach of implied contract, among
other state law claims. Plaintiff relied on RenCare to
support its argument that payment disputes between
an MA organization and providers are not properly con-
strued as claims for Medicare benefits, and are not
subject to the exhaustion requirement. See id. Relying
on Assocs. Rehabilitation, the court found that, under
the new framework, “any resolution of whether Hu-
mana has a right to recover . . . alleged repayments will
have a direct financial impact on the federal govern-
ment,” because a “ruling in Plaintiffs’ favor will alter
the estimated medical expenses for Humana moving
forward, in turn affecting the government’s savings
and enrollees’ premiums.” Ohio State Chiropractic,
2015 WL 350391, at *3. The court concluded that the
plaintiff’s claims “are inextricably intertwined with a
claim for Medicare benefits,” and “must be administra-
tively exhausted before they are presented to a District
Court for review.” 1d.

Plaintiffs argue that the court’s reasoning in As-
socs. Rehabilitation is flawed, because “the possibility
that decisions on current claims might affect bids in fu-
ture years i1s beyond speculative,” and contend that,
with respect to their claims, “the government’s risk was
extinguished by its capitated payments to [Defend-
ant].” (Resp. at 16). Plaintiffs note that “[nJumerous
courts have continued to cite RenCare as authoritative
long after the 2006 Medicare Advantage amendments.
(Id. at 17 (citing cases)).
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The Court acknowledges that several district
courts have applied RenCare after the 2006 MA
amendments. See, e.g., Main & Assocs., Inc. v. Blue
Cross and Blue Shield of Ala., 776 F. Supp. 2d 1270,
1280 (M.D. Ala. 2011) (“The dispute here is between a
private [healthcare] provider . .. and [an MA organiza-
tion]. Neither the government, nor any Medicare
enrollees are parties to this action . . . [and] no govern-
ment funds are at risk . . . .”).8 In the absence of
controlling authority, and after a review of the relevant
legal and regulatory framework, the Court finds the
reasoning in Assocs. Rehabilitation and Ohio State
Chiropractic compelling and applies it in this matter.

The Court disagrees with Plaintiffs’ argument
that “the possibility that decisions on current claims
might affect bids in future years is beyond speculative.”
(Resp. at 16). As the Third Circuit explained:

If an MA plan provides CMS with a bid to
cover Medicare-eligible individuals for an
amount less than the benchmark amount cal-
culated by CMS, it must use seventy-five
percent of that savings to provide additional
benefits to its enrollees. 42 U.S.C. § 1395w-
24(m)(M)(C)@), 0)(3)(C), (b)(4)(C). The remain-
ing twenty-five percent of the savings is
retained by the Medicare Trust Fund. Accord-
ingly, when MA[ organizations] spend less on
providing coverage for their enrollees, as they

8 The Court notes that the Main & Assocs. court ultimately
granted plaintiff’s motion to remand on the ground that plaintiff’s
state law claims did not provide a sufficient basis for the exercise
of federal jurisdiction. Id. at 1281.
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will if they recover efficiently from primary
payers, the Medicare Trust Fund does achieve
cost savings . .. [and] that savings results in
additional benefits to enrollees not covered by
traditional Medicare.

In re Avandia Mktg., Sales Practices & Prods. Liab.
Litig., 685 F.3d 353, 364-65 (3d Cir. 2012). The Avandia
court’s explanation of the interests and factors at issue
further supports that “a ruling in Plaintiffs’ favor will
alter the estimated medical expenses for [Defendant]
moving forward, in turn affecting the government’s

savings and enrollees’ premiums.” Ohio State Chiro-
practic, 2015 WL 350391, at *3.9

For these additional reasons, the Court con-
cludes that Plaintiffs’ claims “are inextricably
intertwined with a claim for Medicare benefits,” and
“must be administratively exhausted before they are
presented to a District Court for review.” 1d.10

ITI. CONCLUSION

For the foregoing reasons,

9 Though the Avandia court addressed issues different than
those presently before the Court, its explanation of the regulatory
scheme supports the concrete effect this litigation will have on De-
fendant’s future bids, on the Medicare Trust Fund, and on
enrollees’ benefits.

10 Because the Court concludes that it lacks subject-matter
jurisdiction over this action, the Court does not reach Defendant’s
other grounds for dismissal.
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IT IS HEREBY ORDERED that Defendant
Care Improvement Plus South Central Insurance Com-
pany’s Motion to Dismiss Plaintiffs’ Complaint [9] is
GRANTED.

IT IS FURTHER ORDERED that this action
is DISMISSED.

SO ORDERED this 11th day of February,
2016.

/s/ William S. Duffey
WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JUDGE
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APPENDIX C

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 16-11176-CC

TENET HEALTHSYSTEM GB, INC.,

d.b.a. Atlanta Medical Center

d.b.a. Atlanta Medical Center South Campus,
NORTH FULTON MEDICAL CENTER, INC.,
d.b.a. North Fulton Regional Hospital,
TENET HEALTHSYSTEM SPALDING, INC.,
d.b.a. Spalding Regional Medical Center,
TENET HEALTHSYSTEM SGH, INC.,

d.b.a. Sylvan Grove Hospital,

COASTAL CAROLINA MEDICAL CENTER, INC.,
d.b.a. Coastal Carolina Hospital,

EAST COOPER COMMUNITY HOSPITAL INC.,
d.b.a. East Cooper Medical Center,

HILTON HEAD HEALTH SYSTEM, LP.,
d.b.a. Hilton Head Hospital,

AMISUB OF SOUTH CAROLINA, INC.,
d.b.a. Piedmont Medical Center,

TENET HEALTHSYSTEM DI, INC.,

d.b.a. Des Peres Hospital,

TENET HEALTHSYSTEM SL, INC.,

d.b.a. Saint Louis University Hospital,
AMISUB (SFH), INC.,

d.b.a. Saint Francis Hospital,

Plaintiffs - Appellants,
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versus

CARE IMPROVEMENT PLUS SOUTH
CENTRAL INSURANCE COMPANY,

Defendant — Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

BEFORE: MARCUS, DUBINA, and WALKER,* Circuit
Judges.

PER CURIAM:

The petition(s) for panel rehearing filed by Appellants is
DENIED.

ENTERED FOR THE COURT:

s/ SM
UNITED STATES CIRCUIT JUDGE

* Honorable John M. Walker, Jr., United States Circuit
Judge for the Second Circuit, sitting by designation.

ORD-41
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APPENDIX D

42 U.S.C. § 1395w-22. Benefits and Beneficiary pro-
tections

(g) Coverage determinations, reconsiderations,
and appeals

(1) Determinations by organization
(A) In general

A Medicare Choice organization shall have a procedure
for making determinations regarding whether an indi-
vidual enrolled with the plan of the organization under
this part is entitled to receive a health service under
this section and the amount (if any) that the individual
1s required to pay with respect to such service. Subject
to paragraph (3), such procedures shall provide for
such determination to be made on a timely basis.

(B) Explanation of determination

Such a determination that denies coverage, in whole or
in part, shall be in writing and shall include a state-
ment in understandable language of the reasons for the
denial and a description of the reconsideration and ap-
peals processes.

(2) Reconsiderations
(A) In general

The organization shall provide for reconsideration of a
determination described in paragraph (1)(B) upon re-
quest by the enrollee involved. The reconsideration
shall be within a time period specified by the Secretary,
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but shall be made, subject to paragraph (3), not later
than 60 days after the date of the receipt of the request
for reconsideration.

(B) Physician decision on certain reconsidera-
tions

A reconsideration relating to a determination to deny
coverage based on a lack of medical necessity shall be
made only by a physician with appropriate expertise in
the field of medicine which necessitates treatment who
1s other than a physician involved in the initial deter-
mination.

(3) Expedited determinations and reconsidera-
tions

(A) Receipt of requests
(i) Enrollee requests

An enrollee in a Medicare Choice plan may request, ei-
ther in writing or orally, an expedited determination
under paragraph (1) or an expedited reconsideration
under paragraph (2) by the Medicare Choice organiza-
tion.

(ii) Physician requests

A physician, regardless whether the physician is affili-
ated with the organization or not, may request, either
In writing or orally, such an expedited determination
or reconsideration.

(B) Organization procedures
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(i) In general

The Medicare Choice organization shall maintain pro-
cedures for expediting organization determinations
and reconsiderations when, upon request of an enrol-
lee, the organization determines that the application of
the normal time frame for making a determination (or
a reconsideration involving a determination) could se-
riously jeopardize the life or health of the enrollee or
the enrollee’s ability to regain maximum function.

(i1) Expedition required for physician requests In the
case of a request for an expedited determination or re-
consideration made under subparagraph (A)(@i1), the
organization shall expedite the determination or recon-
sideration if the request indicates that the application
of the normal time frame for making a determination
(or a reconsideration involving a determination) could
seriously jeopardize the life or health of the enrollee or
the enrollee’s ability to regain maximum function.

(iii) Timely response In cases described in clauses (i)
and (i1), the organization shall notify the enrollee (and
the physician involved, as appropriate) of the determi-
nation or reconsideration under time limitations
established by the Secretary, but not later than 72
hours of the time of receipt of the request for the deter-
mination or reconsideration (or receipt of the
information necessary to make the determination or re-
consideration), or such longer period as the Secretary
may permit in specified cases.

(4) Independent review of certain coverage deni-
als
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The Secretary shall contract with an independent, out-
side entity to review and resolve in a timely manner
reconsiderations that affirm denial of coverage, in
whole or in part. The provisions of section 1395ff (c)(5)
of this title shall apply to independent outside entities
under contract with the Secretary under this para-
graph.

(5) Appeals

An enrollee with a Medicare Choice plan of a Medicare
Choice organization under this part who is dissatisfied
by reason of the enrollee’s failure to receive any health
service to which the enrollee believes the enrollee is en-
titled and at no greater charge than the enrollee
believes the enrollee is required to pay is entitled, if the
amount in controversy is $100 or more, to a hearing be-
fore the Secretary to the same extent as is provided in
section 405 (b) of this title, and in any such hearing the
Secretary shall make the organization a party. If the
amount in controversy is $1,000 or more, the individual
or organization shall, upon notifying the other party,
be entitled to judicial review of the Secretary’s final de-
cision as provided in section 405 (g) of this title, and
both the individual and the organization shall be enti-
tled to be parties to that judicial review. In applying
subsections (b) and (g) ofsection 405 of this title as pro-
vided in this paragraph, and in applying section 405 (1)
of this title thereto, any reference therein to the Com-
missioner of Social Security or the Social Security
Administration shall be considered a reference to the
Secretary or the Department of Health and Human
Services, respectively. The provisions of section 1395ff
(b)(1)(E)(ii1) of this title shall apply with respect to dol-
lar amounts specified in the first 2 sentences of this
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paragraph in the same manner as they apply to the dol-
lar amounts specified in section 1395ff (b)(1)(E)(1) of
this title.
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APPENDIX E
42 C.F.R. § 422.562 General provisions.

(a) Responsibilities of the MA organization.

(1) An MA organization, with respect to each MA
plan that it offers, must establish and maintain—

(1) A grievance procedure as described in § 422.564
for addressing issues that do not involve organiza-
tion determinations;

(i1) A procedure for making timely organization de-
terminations;

(111) Appeal procedures that meet the require-
ments of this subpart for issues that involve
organization determinations; and

(2) An MA organization must ensure that all en-
rollees receive written information about the—

(1) Grievance and appeal procedures that are avail-
able to them through the MA organization; and

(i1) Complaint process available to the enrollee un-
der the QIO process as set forth under section
1154(a)(14) of the Act.

(3) In accordance with subpart K of this part, if the
MA organization delegates any of its responsibili-
ties under this subpart to another entity or
individual through which the organization pro-
vides health care services, the MA organization is
ultimately responsible for ensuring that the entity
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or individual satisfies the relevant requirements
of this subpart.

(4) An MA organization must employ a medical di-
rector who is responsible for ensuring the clinical
accuracy of all organization determinations and
reconsiderations involving medical necessity. The
medical director must be a physician with a cur-
rent and unrestricted license to practice medicine
in a State, Territory, Commonwealth of the United
States (that is, Puerto Rico), or the District of Co-
lumbia.

(b) Rights of MA enrollees. In accordance with the pro-
visions of this subpart, enrollees have the following
rights:

(1) The right to have grievances between the en-
rollee and the MA organization heard and
resolved, as described in § 422.564.

(2) The right to a timely organization determina-
tion, as provided under § 422.566.

(3) The right to request an expedited organization
determination, as provided under § 422.570.

(4) If dissatisfied with any part of an organization
determination, the following appeal rights:

(1) The right to a reconsideration of the adverse or-
ganization determination by the MA organization,
as provided under § 422.578.

(i1) The right to request an expedited reconsidera-
tion, as provided under § 422.584.
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(111) If, as a result of a reconsideration, an MA or-
ganization affirms, in whole or in part, its adverse
organization determination, the right to an auto-
matic reconsidered determination made by an
independent, outside entity contracted by CMS, as
provided in § 422.592.

(iv) The right to an ALJ hearing if the amount in
controversy is met, as provided in § 422.600.

(v) The right to request Council review of the ALJ
hearing decision, as provided in § 422.608.

(vi) The right to judicial review of the hearing de-
cision if the amount in controversy is met, as
provided in § 422.612.

(c) Limits on when this subpart applies.

(1) If an enrollee receives immediate QIO review
(as provided in § 422.622) of a determination of
noncoverage of inpatient hospital care the enrollee
is not entitled to review of that issue by the MA
organization.

(2) If an enrollee has no further liability to pay for
services that were furnished by an MA organiza-
tion, a determination regarding these services is
not subject to appeal.

(d) When other regulations apply.

(1) Unless this subpart provides otherwise and
subject to paragraph (d)(2) of this section, the reg-
ulations in part 405 of this chapter (concerning the
administrative review and hearing processes and
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representation of parties under titles II and XVIII
of the Act) apply under this subpart to the extent
they are appropriate.

(2) The following regulations in part 405 of this
chapter, and any references thereto, specifically do
not apply under this subpart:

(1) Section 405.950 (time frames for making a re-
determination).

(1) Section 405.970 (time frames for making a re-
consideration following a contractor
redetermination, including the option to escalate
an appeal to the OMHA level).

(i11) Section 405.1016 (time frames for deciding an
appeal of a QIC reconsideration, or escalated re-
quest for a QIC reconsideration, including the
option to escalate an appeal to the Council).

(iv) The option to request that an appeal be esca-
lated from the OMHA level to the Council as
provided in § 405.1100(b), and time frames for the
Council to decide an appeal of an ALdJ's or attorney
adjudicator's decision or an appeal that is esca-
lated from the OMHA level to the Council as
provided in § 405.1100(c) and (d).

(v) Section 405.1132 (request for escalation to Fed-
eral court).

(vi)  Sections  405.956(b)(8), 405.966(a)(2),
405.976(b)(5)(11), 405.1018(c), 405.1028(a), and
405.1122(c), and any other reference to requiring
a determination of good cause for the introduction
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of new evidence by a provider, supplier, or a bene-
ficiary represented by a provider or supplier.
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APPENDIX F
42 C.F.R. § 422.566 Organization determinations.

(a) Responsibilities of the MA organization. Each MA
organization must have a procedure for making timely
organization determinations (in accordance with the
requirements of this subpart) regarding the benefits an
enrollee is entitled to receive under an MA plan, includ-
ing basic benefits as described under § 422.100(c)(1)
and mandatory and optional supplemental benefits as
described under § 422.102, and the amount, if any, that
the enrollee is required to pay for a health service. The
MA organization must have a standard procedure for
making determinations, in accordance with § 422.568,
and an expedited procedure for situations in which ap-
plying the standard procedure could seriously
jeopardize the enrollee's life, health, or ability to regain
maximum function, in accordance with §§ 422.570 and
422.572.

(b) Actions that are organization determinations. An
organization determination is any determination made
by an MA organization with respect to any of the fol-
lowing:

(1) Payment for temporarily out of the area renal
dialysis services, emergency services, post-stabili-
zation care, or urgently needed services.

(2) Payment for any other health services fur-
nished by a provider other than the MA
organization that the enrollee believes—

(1) Are covered under Medicare; or
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(1) If not covered under Medicare, should have
been furnished, arranged for, or reimbursed by the
MA organization.

(3) The MA organization's refusal to provide or pay
for services, in whole or in part, including the type
or level of services, that the enrollee believes
should be furnished or arranged for by the MA or-
ganization.

(4) Reduction, or premature discontinuation, of a
previously authorized ongoing course of treat-
ment.

(5) Failure of the MA organization to approve, fur-
nish, arrange for, or provide payment for health
care services in a timely manner, or to provide the
enrollee with timely notice of an adverse determi-
nation, such that a delay would adversely affect
the health of the enrollee.

(¢) Who can request an organization determination.

(1) Those individuals or entities who can request
an organization determination are—

(1) The enrollee (including his or her representa-
tive);
(i1) Any provider that furnishes, or intends to fur-

nish, services to the enrollee; or

(i11) The legal representative of a deceased enrol-
lee's estate.
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(2) Those who can request an expedited determi-
nation are—

(1) The enrollee (including his or her representa-
tive); or

(i1) A physician (regardless of whether the physi-
cian is affiliated with the MA organization).

(d) Who must review organization determinations. If
the MA organization expects to issue a partially or fully
adverse medical necessity (or any substantively equiv-
alent term used to describe the concept of medical
necessity) decision based on the initial review of the re-
quest, the organization determination must be
reviewed by a physician or other appropriate health
care professional with sufficient medical and other ex-
pertise, including knowledge of Medicare coverage
criteria, before the MA organization issues the organi-
zation determination decision. The physician or other
health care professional must have a current and un-
restricted license to practice within the scope of his or
her profession in a State, Territory, Commonwealth of
the United States (that is, Puerto Rico), or the District
of Columbia.
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APPENDIX G

42 C.F.R. § 422.568 Standard timeframes and notice
requirements for organization determinations.

(a) Method and place for filing a request. An enrollee
must ask for a standard organization determination by
making a request with the MA organization or, if ap-
plicable, to the entity responsible for making the
determination (as directed by the MA organization), in
accordance with the following:

(1) The request may be made orally or in writing,
except as provided in paragraph (a)(2) of this sec-
tion.

(2) Requests for payment must be made in writing
(unless the MA organization or entity responsible
for making the determination has implemented a
voluntary policy of accepting verbal payment re-
quests).

(b) Timeframe for requests for service. Except as pro-
vided in paragraph (b)(1) of this section, when a party
has made a request for a service, the MA organization
must notify the enrollee of its determination as expedi-
tiously as the enrollee's health condition requires, but
no later than 14 calendar days after the date the organ-
1zation receives the request for a standard organization
determination.

(1) Extensions. The MA organization may extend
the timeframe by up to 14 calendar days if—

(1) The enrollee requests the extension;
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(11) The extension is justified and in the enrollee's
interest due to the need for additional medical ev-
1dence from a noncontract provider that may
change an MA organization's decision to deny an
1tem or service; or

(i11) The extension is justified due to extraordi-
nary, exigent, or other non-routine circumstances
and is in the enrollee's interest.

(2) Notice of extension. When the MA organization
extends the timeframe, it must notify the enrollee
in writing of the reasons for the delay, and inform
the enrollee of the right to file an expedited griev-
ance if he or she disagrees with the MA
organization's decision to grant an extension. The
MA organization must notify the enrollee of its de-
termination as expeditiously as the enrollee's
health condition requires, but no later than upon
expiration of the extension.

(c) Timeframe for requests for payment. The MA organ-
1zation must process requests for payment according to
the “prompt payment” provisions set forth in § 422.520.

(d) Written notice for MA organization denials. The MA
organization must give the enrollee a written notice

if—

(1) An MA organization decides to deny service or
payment in whole or in part, or reduce or prema-
turely discontinue the level of care for a previously
authorized ongoing course of treatment.
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(2) An enrollee requests an MA organization to
provide an explanation of a practitioner's denial of
an item or service, in whole or in part.

(e) Form and content of the MA organization notice.
The notice of any denial under paragraph (d) of this
section must—

(1) Use approved notice language in a readable
and understandable form;

(2) State the specific reasons for the denial;

(3) Inform the enrollee of his or her right to a re-
consideration;

(4)(1) For service denials, describe both the stand-
ard and expedited reconsideration processes,
including the enrollee's right to, and conditions
for, obtaining an expedited reconsideration and
the rest of the appeal process; and

(1) For payment denials, describe the standard re-
consideration process and the rest of the appeal
process; and

(5) Comply with any other notice requirements
specified by CMS.

(f) Effect of failure to provide timely notice. If the MA
organization fails to provide the enrollee with timely
notice of an organization determination as specified in
this section, this failure itself constitutes an adverse
organization determination and may be appealed.
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APPENDIX H

42 C.F.R. § 422.574 Parties to the organization deter-
mination.

The parties to the organization determination are—
(a) The enrollee (including his or her representative);

(b) An assignee of the enrollee (that is, a physician or
other provider who has furnished a service to the en-
rollee and formally agrees to waive any right to
payment from the enrollee for that service);

(c) The legal representative of a deceased enrollee's es-
tate; or

(d) Any other provider or entity (other than the MA or-
ganization) determined to have an appealable interest
in the proceeding.
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APPENDIX I
42 C.F.R. § 422.578 Right to a reconsideration.

Any party to an organization determination (including
one that has been reopened and revised as described in
§ 422.616) may request that the determination be re-
considered under the procedures described in §
422.582, which address requests for a standard recon-
sideration. A physician who is providing treatment to
an enrollee may, upon providing notice to the enrollee,
request a standard reconsideration of a pre-service re-
quest for reconsideration on the enrollee's behalf as
described in § 422.582. An enrollee or physician (acting
on behalf of an enrollee) may request an expedited re-
consideration as described in § 422.584.



