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Before: KEITH, McKEAGUE, and STRANCH,
Circuit Judges.
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THOMPSON, ACKER & HARRINGTON, LTD.,
Chicago, Illinois, for Intervenor. Harry W. Zanville, La
Mesa, California, Jacqueline M. Holmes, JONES DAY,
Washington, D.C., for Amici Curiae.

McKEAGUE, J., delivered the opinion of the court
in which KEITH and STRANCH, JJ., joined.
STRANCH, J. (pg. 14), delivered a separate concurring
opinion.

OPINION

McKEAGUE, Circuit Judge. Despite having had its
position derailed by every federal court to date, the
Department of Labor’s Administrative Review Board
steams ahead. The Board interprets a retaliation
clause in the Federal Railroad Safety Act
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(FRSA)—located in a recent amendment regarding
“Prompt medical attention,” 49 U.S.C. § 20109(c)—to
provide sick leave to all railroad employees for off-duty
injuries and illnesses.

In this case, the Board’s broad interpretation meant
Webster Williams, Jr.—a Grand Trunk employee with
a non-work-related history of anxiety and
depression—was granted relief from his termination for
six collectively-bargained-for-as-unexcused absences
because he was “following . . . a treatment plan of [his]
treating physician.” 49 U.S.C. § 20109(c)(2).

Traditional tools of statutory interpretation lead us
to a different conclusion: subsection (c)(2), just like its
preceding subsection (c)(1), applies only to on-duty
injuries. Thus, we grant the petition and remand with
instructions that the proceeding below be dismissed.

I

Webster Williams, Jr. has a lifelong history of
anxiety and depression. This history pre-dates his
employment with Grand Trunk Western Railroad
Company (Grand Trunk), where Williams worked as a
locomotive engineer from 1995 until his termination for
excessive absences in 2012.

In 2006, Williams began seeing Dr. John Bernick for
a variety of conditions, including hypertension,
insomnia, anxiety, and depression. As a part of his
treatment plan, Dr. Bernick prescribed Xanax for
Williams to take as a “stop gap” measure when
Williams felt he needed to take the medication for his
anxiety and depression. But he did so with two
additional instructions: first, he referred Williams to a
psychiatrist for further treatment; second, he advised
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Williams that in addition to taking Xanax, he
“shouldn’t work” during an anxiety episode if he would
not feel safe. In December 2011, Williams missed eight
days of work because of his anxiety and depression.
Although Williams’s absences comported with at least
part of Dr. Bernick’s treatment plan for his medical
conditions, Grand Trunk deemed six of these missed
work days to be “unexcused absences” and terminated
Williams in January 2012 for excessive absenteeism.’

On March 1, 2012, Williams filed a complaint with
the Occupational Safety and Health Administration
(OSHA) for wrongful retaliation and termination. On
February 6, 2013, OSHA dismissed the complaint
because Williams’s absences for a “non-work-related
illness” did not constitute qualifying “protected
activity.”

Williams appealed OSHA’s dismissal to an
administrative law judge (ALJ) on February 25, 2013.
After an evidentiary hearing and a review of the
parties’ briefs, on August 11, 2014, the ALJ held that
Williams had engaged in protected activity because he
was following the treatment plan of his physician and
the protected activity was a factor in Grand Trunk’s
decision to terminate Williams’s employment. Thus,
the ALJ awarded damages and attorney’s fees to
Williams. The ALJ based his finding that Williams’s

! Williams chose not to inform the company he was using FMLA
leave on six of those days because he was afraid he had exhausted
his FMLA leave. Therefore, because Williams’s six unexcused
absences over a seventeen-day period exceeded the work
requirement threshold, Grand Trunk noticed a formal
investigative hearing pursuant to the CBA on December 29, 2011.
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treatment plan was protected—even though it was for
an off-duty illness—on the Administrative Review
Board’s holding in Bala v. Port Authority Trans-
Hudson Corp., No. 12-048, 2013 WL 5872050 (Admin.
Rev. Bd. Sept. 27, 2013).? Grand Trunk appealed the
ALJ’s decision to the Board on August 21, 2014.

The Board affirmed the ALJ’s decision in Williams
v. Grand Trunk W. R.R. Co., No. 2016 WL 7742872
(Admin. Rev. Bd. Dec. 5, 2016), and declined to apply
the Third Circuit’s decision in Port Authority Trans-
Hudson Corp. v. Sec’y, U.S. Dep’t of Labor, 776 F.3d
157, 161-62 (3d Cir. 2015) (PATH), which held that
§ 20109(c) only applies to treatment plans for on-duty
injuries. This petition for review followed.

II

“A petition for review of an order entered by the
Board pursuant to the FRSA is governed by the
Administrative Procedure Act.” Norfolk S. Ry. Co. v.
Perez, 778 F.3d 507, 511 (6th Cir. 2015) (citing 49
U.S.C. § 20109(d)(4)). The primary question this case
presents is one of statutory interpretation. This is a
question of law we review de novo. Id. at 511 (“[T]he
Board’s legal conclusions are reviewed de novo.”).

Everyone agrees that the FRSA was amended in
2008 to provide railroad workers with additional
protections for on-duty injuries. But does a retaliation
provision in the FRSA—nested in a section providing
for “Prompt medical attention,” 49 U.S.C.
§ 20109(c)—encompass a physician’s treatment plan for

?In Bala, the Board found that § 20109(c)(2) applied to treatment
plans for both on and off-duty injuries.
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off-duty injuries? The Board argues it does; Grand
Trunk argues it does not.

“We begin, as in any case of statutory
interpretation, with the language of the statute.” CSX
Transp., Inc. v. Ala. Dep’t of Revenue, 562 U.S. 277, 283
(2011) (citing Hardt v. Reliance Standard Life Ins. Co.,
560 U.S. 242, 251 (2010)). The relevant statutory
section provides:

(c) Prompt medical attention.—

(1) Prohibition.—A railroad carrier or person
covered under this section may not deny, delay,
or interfere with the medical or first aid
treatment of an employee who is injured during
the course of employment. If transportation to a
hospital is requested by an employee who is
injured during the course of employment, the
railroad shall promptly arrange to have the
injured employee transported to the nearest
hospital where the employee can receive safe
and appropriate medical care.

(2) Discipline.—A railroad carrier or person
covered under this section may not discipline, or
threaten discipline to, an employee for
requesting medical or first aid treatment, or for
following orders or a treatment plan of a
treating physician, except that a railroad
carrier’s refusal to permit an employee to return
to work following medical treatment shall not be
considered a violation of this section if the
refusal is pursuant to Federal Railroad
Administration medical standards for fitness of
duty or, if there are no pertinent Federal
Railroad Administration standards, a carrier’s
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medical standards for fitness for duty. For
purposes of this paragraph, the term “discipline”
means to bring charges against a person in a
disciplinary proceeding, suspend, terminate,
place on probation, or make note of reprimand
on an employee’s record.

49 U.S.C. § 20109(c) (emphasis added).

Of course, “[ilf the statutory language is plain, we
must enforce it according to its terms.” King v. Burwell,
135 S. Ct. 2480, 2489 (2015) (citing Hardt, 560 U.S. at
251); see also Conn. Nat’l Bank v. Germain, 503 U.S.
249, 254 (1992) (“When the words of a statute are
unambiguous, then, this first canon is also the last:
judicial inquiry is complete.” (quoting Rubin v. United
States, 449 U.S. 424, 430 (1981))). “But oftentimes the
‘meaning—or ambiguity—of certain words or phrases
may only become evident when placed in context.”
King, 135 S. Ct. at 2489 (quoting FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 132 (2000)).

“[W]hen placed in context,” id., the plain meaning of
subsection (c)(2), which prohibits “an employee for
requesting medical or first aid treatment, or for
following orders or a treatment plan of a treating
physician,” proves elusive.’ Thus, we must rely upon
“traditional tools of statutory interpretation.” Sierra
Club v. EPA, 793 F.3d 656, 665 (6th Cir. 2015). The

? The parties seem to acknowledge ambiguity because their
arguments rely upon other tools of statutory interpretation. While
the Board and Williams sporadically claim that the “plain
meaning” dictates an answer in their favor, the very canon they
rely upon presumes the need to employ tools of interpretation. See,
e.g., Walter v. Haommons, 192 F.3d 590, 596-98 (6th Cir. 1990).
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Board primarily cites to the so-called Russello
structural canon; Grand Trunk relies upon other
textual context and structure, the absurdity canon, and
the legislative history. These tools provide a framework
for our analysis.

A

The Board’s argument depends heavily on one
textual observation: the language under subsection
(c)(1) includes a limitation—“A railroad carrier or
person covered under this section may not deny, delay,
or interfere with the medical or first aid treatment of
an employee who is injured during the course of
employment”—while subsection (¢)(2) contains no such
limitation.

The Board cites to Russello v. United States, 464
U.S. 16 (1983) and its progeny, which explained that
“[w]lhere Congress includes particular language in one
section of a statute but omits it in another section of
the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate
inclusion or exclusion.” Id. at 23; see, e.g., Hardt, 560
U.S. at 252; Allison Engine Co. v. U.S. ex rel. Sanders,
553 U.S. 662, 671 (2008); see also United States v.
Detroit Med. Ctr., 833 F.3d 671, 678 (6th Cir. 2016);
Moses v. Providence Hosp. & Med. Ctrs., Inc., 561 F.3d
573, 580 (6th Cir. 2008). While the Board’s reliance on
the Russello structural canon has some traction, its
interpretation ultimately goes off the rails, effectively
stranding the caboose from its engine. Russello does
not provide a dispositive canon. Even at its strongest,
Russello provides a single canon, a subset of a single
tool of statutory interpretation, which may be displaced
by other tools. See Henry Ford Health Sys. v. Dep’t of
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Health and Human Servs., 654 F.3d 660, 666 (6th Cir.
2011) (Russello “creates a potential inference, not a
necessary one.”).

Employing those tools, the Third Circuit
unanimously rejected the Board’s identical Russello
argument: “The Russello presumption only applies
when two provisions are sufficiently distinct that they
do not—either explicitly or implicitly—incorporate
language from the other provision.” PATH, 776 F.3d at
164 (citing Clay v. United States, 537 U.S. 522, 530
(2003)). “Since the critical question here is whether
subsection (c)(1) operates to cabin the scope of
subsection (c)(2), Russello can only be meaningfully
invoked after we resolve that inquiry. Consequently, it
is of little help here.” Id. at 164. Every other federal
court since the PATH decision has followed the Third
Circuit’s lead. See Stokes v. Se. Penn. Transp. Auth.,
657 F. App’x 79, 82 (3d Cir. 2016); Murdock v. CSX
Transp., Inc., No. 3:15-cv-1242, 2017 WL 1165995, at
*3 (S.D. Ohio Mar. 29, 2017); Miller v. BNSF Ry. Co.,
No. 14-2596, 2016 WL 2866152, at *15 (D. Kan. May
17, 2016); Goad v. BNSF Ry. Co., No. 15-650, 2016 WL
7131597, at *3 (W.D. Mo. Mar. 2, 2016).

To be sure, PATH’s citation to Clay is open to some
criticism. After all, in Clay, the Supreme Court did not
decline to rely on the Russello doctrine in determining
the scope of the parallel provision; it instead invoked
Russello to say that “an unqualified term . . . calls for
a reading surely no less broad than a pinpointed
[term.]” Clay, 537 U.S. at 530. Nevertheless,
“[s]tatutory context,” PATH, 776 F.3d at 165 (quoting
Carter v. Welles—Bowen Realty, Inc., 736 F.3d 722, 728
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(6th Cir. 2013)), and structure explain why Russello
does not control here.

The relevant section in this case, 49 U.S.C.
§ 20109(c), is structurally dissimilar to the relevant
section in Russello, 18 U.S.C. § 1963(a). In Russello, the
narrower language in subsection (a)(2) followed
subsection (a)(1); here, by contrast, the narrower
language in subsection (c)(1) defines the substantive
protection against interference, which is then followed
by a supplemental protection against retaliation in
subsection (c)(2). Put differently, in Russello,
subsection (a)(2) does not flow from subsection (a)(1),
but rather flows from a unifying section; here, by
contrast, subsection (c)(2) flows from subsection
(c)(1)—subsections (c)(1) and (c)(2) prohibit not only
interference with “medical or first aid treatment of an
employee who is injured during the course of
employment,” but also discipline to the “employee for
requesting [that] medical or first aid treatment, or for
following [the resultant] orders or a treatment plan of
a treating physician.” 49 U.S.C. § 20109(c)(1)—(2).*
When it comes to § 20109(c), it appears Congress did
not give the caboose its own engine. See PATH, 776
F.3d at 163 (“Congress did not intend subsection (c)(2)

* The in pari materia canon supports giving the same meaning of
the identical phrase, “medical or first aid treatment,” in both
subsections (c)(1) and (¢)(2). See Mertens v. Hewitt Assocs., 508 U.S.
248, 260 (1993). This has implications, as will be demonstrated
below.
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to be a vehicle for advancing an independent
objective.”).?

Further, the title of subsection (c), “Prompt medical
attention,” also supports a harmonious reading of
subsections (¢)(1) and (c¢)(2), one that ensures railroad
employees receive such attention for on-the-job injuries
and occupational illnesses and do not face discipline or
retaliation for doing s0.® The Board does not argue a
railroad’s duty to provide “[p]Jrompt medical attention”
(and the corresponding protections from discipline)
extends beyond the work environment, so it remains
difficult to see how subsection (c)(2) should not be read
in light of subsection (c)(1)’s scope.

In light of the statutory structure and context,
subsections (c)(1) and (c)(2) should be read together to

® Moreover, the Russello “presumption is based on . . . ‘a hypothesis
of careful draftsmanship,” PATH, 776 F.3d at 165 (quoting Kapral
v. United States, 166 F.3d 565, 579 (3d Cir. 1999) (Alito, J.,
concurring)). As the Third Circuit noted, the “hypothesis of careful
draftsmanship . . . is at least partially eroded by numerous
examples of inexact drafting in § 20109.” Id. (citing City of
Columbus v. Ours Garage & Wrecker Serv., Inc., 536 U.S. 424,
435-36 (2002); accord Clay, 537 U.S. at 532 (quoting Columbus,
536 U.S. at 435-36) (“The Russello presumption . . . grows weaker
with each difference in the formulation of the provisions under
inspection.”).

6 While “the title of a statute and the heading of a section cannot
limit the plain meaning of the text,” Bhd. of R.R. Trainmen v.
Baltimore & Ohio R.R. Co., 331 U.S. 519, 528-29 (1947), they can
“assist in clarifying ambiguity.” Minn. Transp. Reg. Bd. v. United
States, 966 F.2d 335, 339 (1992). And the text in subsections (¢)(1)
and (c)(2) is not so “prolific” to prevent reading anything into its
succinct title. Cf. Bhd. of R.R. Trainmen, 331 U.S. at 528.
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determine the scope of protected activity. The purpose
of subsection (c)(1) is to ensure employees receive
prompt medical attention if they are injured on the job;
the anti-retaliation provision, subsection (c)(2),
effectuates that purpose by protecting medical
treatment for work injuries. See PATH, 776 F.3d at 164
n.11 (citing Burlington N. and Sante Fe Ry. Co. v.
White, 548 U.S. 53, 63 (2006)) (noting that in
Burlington, the Supreme Court “was not confronted
with an argument that the two sections actually
referred to each other, as we are here”).’

The Third Circuit seemed wary of accepting the
wide-reaching implications of relying only on the
Russello canon under these circumstances, and so are
we. “Holding otherwise, as the [Board] did, would seem
to foreclose the possibility that a statute could
reference another provision without expressly saying
so. That, of course, is contrary to Supreme Court
precedent.” PATH, 776 F.3d at 164 n.10 (citing United
States v. Navajo Nation, 556 U.S. 287, 299 (2009);
Melkonyan v. Sullivan, 501 U.S. 89, 94 (1991)). In
short, subsections (¢)(1) and (c)(2) are structurally and
logically married, joined under a title—“Prompt
medical attention”—that limits both of its subsections

" PATH’s treatment of Burlington is also open to some criticism
because it failed to address the Supreme Court’s principal holding
that substantive and antiretaliation provisions advancing the
same purpose need not be “coterminous,” and that antiretaliation
provisions may sweep more broadly than the substantive
provisions to which they relate. Burlington, 548 U.S. at 67
(“Interpreting the antiretaliation provision to provide broad
protection from retaliation helps ensure the cooperation upon
which accomplishment of the Act’s primary objective depends.”).
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together to injuries sustained “during the course of
employment.”

A closer examination of the statutory structure
implicit in the Board’s position only reinforces our
belief that Congress did not intend to hide a far-
reaching reading in a mousehole.

B

Grand Trunk’s characterization that the Board’s
reading of the statute creates uncontrolled, unlimited
sick time for all railroad employees—or “absurd”
results—is overstated. After all, subsection (c)(2)
includes a provision designed to prevent the proverbial
train wreck:

(2) Discipline.—A railroad carrier or person
covered under this section may not discipline, or
threaten discipline to, an employee for
requesting medical or first aid treatment, or for
following orders or a treatment plan of a treating
physician, except that a railroad carrier’s refusal
to permit an employee to return to work
following medical treatment shall not be
considered a violation of this section if the
refusal is pursuant to Federal Railroad
Administration medical standards for fitness of
duty or, if there are no pertinent Federal
Railroad Administration standards, a carrier’s
medical standards for fitness for duty. . . .

49 U.S.C. § 20109(c)(2) (emphasis added). In many
circumstances, if a person were to receive a doctor’s
order that provided for “unlimited sick time,” that
person would not meet “medical standards for fitness




App. 14

of duty.” See id. This exception thus cabins the parade
of horribles.

Nevertheless, even if the Board’s reading would not
create absurd results, it seems unlikely that Congress
hid such an elephant in the § 20109(c)(2) mousehole.
See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468
(2001).°

The Board agrees that the limiting language in
subsection (c¢)(1)—“during the course of
employment”—only applies to bar interference with
medical or first aid treatment for injuries that arise
from work, or injuries “sustain[ed] on duty.” Resp’t Br.
at 25;seeid. at 23 (“[S]lection 20109(c)(1)’s protection is,
for obvious reasons, explicitly limited to circumstances
involving such [on-duty] injuries . . . .”); see In the
Matter of Anthony Santiago, No. 10-147, 2012 WL
3255136, at *7 (Admin. Rev. Bd. July 25, 2012) (“We
hold that subsection 20109(c)(1) bars a railroad from
denying, delaying, or interfering with an employee’s
medical treatment throughout the period of treatment
and recovery from a work injury.”) (emphasis added).

That reading of subsection (c)(1) is difficult to
square with the Board’s reading of subsection (c)(2).
Subsection (c)(2) first provides that a railroad carrier

may not retaliate against “an employee for requesting
medical or first aid treatment.” 49 U.S.C. § 20109(c)(2)

8 Congress has expressly provided other robust remedial schemes
to protect workers like Williams, including the FMLA, the
Americans with Disabilities Act (ADA), and so forth.
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(emphasis added).” If Congress had intended subsection
(c)(2) to cover off-duty injuries, why would it have
included the “for requesting” language? If an employee
who is not injured “during the course of employment,”
§ 20109(c)(1), would not “request[] medical or first aid
treatment,” § 20109(c)(2), at work, then the Board must
assert the text bears a different scope for the
connecting clause—“or for following orders or a
treatment plan of a treating physician”:

(c) Prompt medical attention.—

(1) Prohibition.—A railroad carrier or person
covered under this section may not deny, delay,
or interfere with the medical or first aid
treatment of an employee who is injured during
the course of employment . . . .

(2) Discipline.—A railroad carrier or person
covered under this section may not discipline, or
threaten discipline to, an employee for
requesting medical or first aid treatment, or for
following orders or a treatment plan of a
treating physician, except that a railroad
carrier’s refusal to permit an employee to return
to work following medical treatment shall not be
considered a violation of this section if the
refusal is pursuant to [FRA] medical standards

% Subsection (c)(1) includes “requested” in this context: “If
transportation to a hospital is requested by an employee who is
injured during the course of employment, the railroad shall
promptly arrange to have the injured employee transported to the
nearest hospital where the employee can receive safe and
appropriate medical care.” 49 U.S.C. § 20109(c)(1) (emphasis
added). This precedes “requesting medical or first aid treatment”
in subsection (c)(2).
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for fitness of duty or, if there are no pertinent
[FRA] standards, a carrier’s medical standards
for fitness for duty. . . .

49U.S.C. §20109(c) (highlighting and emphasis added)
(on-duty; off-duty). This elephant-in-mousehole
construction, see Whitman, 531 U.S. at 468, would not
foster a “symmetrical and coherent regulatory scheme.”

Gustafson v. Alloyd Co., 513 U.S. 561, 569 (1995).

The Board’s responses to these contextual and
structural arguments essentially sound in public policy:
“[T]ying subsections (c)(1) and (c)(2) so tightly together
narrows the effect of the provision in a manner that is
inconsistent with FRSA’s central purpose.” Resp’t Br.
at 19-20. To the extent the Board invites us to engage
in purposivism, let’s look to the legislative history.

C

While reliance on legislative history has become less
prevalent over time, “substantive canons have not
displaced legislative history.” Anita S. Krishnakumar,
Reconsidering Substantive Canons, 84 U. Chi. L. Rev.
825 (2017) (noting “eight of the eleven justices who
have served on the Roberts Court . . . referenced
legislative history more often than they referenced
substantive canons in the opinions they authored”); see,
e.g., Corley v. United States, 556 U.S. 303, 319-20
(2009); see also Sierra Club, 793 F.3d at 665; cf. L N.S.
v. Cardoza-Fonseca, 480 U.S. 421, 432 n.12 (1987)
(noting a “clearly expressed legislative intention
contrary to [the plain] language” can lead to a different
result). After all, “[i]ln construing statutes, our primary
goal is to effectuate legislative intent.” Estate of Gerson
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v. Comm’r, 507 F.3d 435, 439 (6th Cir. 2007) (emphasis
added).

The legislative history favors Grand Trunk’s, and
not the Board’s, position. In 2008, Congress added
several amendments to the FRSA’s employee-
protection provisions. These amendments included
measures to “strengthen existing whistleblower
protections for railroad employees . . .. [and] [p]rohibit
railroad carriers from interfering with the medical
treatment of injured workers.” H.R. Rep. No. 110-336,
at 59 (2007)."° Relevant to this case, the latter
amendment codified at 49 U.S.C. § 20109(c) was
proposed in response to federal court decisions finding
similar state laws pre-empted by certain Federal
Railroad Administration regulations. The federal
provision was enacted “for the protection of injured
workers,” ensuring “immediate medical attention free
from railroad interference.” H. Comm. on Transp. and
Infrastructure, The Impact of Railroad Injury, Accident
and Discipline Policies on the Safety of America’s
Railroads, at xiii (Oct. 22, 2007); see Rail Safety
Legislation: Hearing Before the Subcomm. on R.Rs.,
Pipelines, and Hazardous Materials of the H. Comm. on
Transp. and Infrastructure, 110th Cong. 45 (2007)
(testimony of Mr. Pickett, International President,
Brotherhood of Railroad Signalmen) (“The [bill]
provides language to ensure that all injured railroad

19 The first amendment transferred responsibility for employee
whistleblower protection from the Railroad Labor Act’s arbitration
process to the Secretary of Labor, consistent with other federal
whistleblower statutes. It also added 49 U.S.C. § 20109(a)(4),
which protects an employee from retaliation for reporting his own
workplace injury.
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employees get the proper medical treatment for any on-
job injuries.”). An add-on discipline, or retaliation,
provision was also enacted to protect a worker from
prospective pressure that might deter him from
requesting the first aid or medical treatment that
would trigger an on-the-job injury “report.” Id. at 161
(joint statement of the Teamsters Rail Conference and
the United Transportation Union).!

' Only work-related injuries must be reported to the Federal
Railroad Administration (FRA). See 49 C.F.R. §§225.11,225.19(d).
The reporting processes require each railroad to implement an
Internal Control Plan (“ICP”) to help ensure complete and accurate
reporting of on-the-job injuries; ICPs must address intimidation
and harassment calculated to prevent or discourage any employee
from receiving proper medical treatment for a workplace injury. 49
C.F.R. § 225.33. These regulations were implemented because of
concerns that railroad companies were manipulating the
reportability of on-the-job incidents. In 2005, motivated by similar
concerns that rail carriers may have been denying or interfering
with the medical treatment of injured employees, Illinois and
Minnesota passed statutes requiring railroads to provide “prompt
medical treatment” to injured employees. These laws were found
pre-empted by the FRA’s regulations mandating the use of ICPs.
See, e.g., BNSF Ry. Co. v. Swanson, 533 F.3d 618 (8th Cir. 2008).
In response to the pending litigation, Representative James
Oberstar introduced the federal amendment relevant to this case.
See H. Comm. on Transp. and Infrastructure, The Impact of
Railroad Injury, Accident, and Discipline Policies on the Safety of
America’s Railroads, 110th Cong. at xiii (2007). The relevant
provisions in this case supplemented protections for workers
beyond mere reporting requirements. As one witness testified, an
“injured employee should not have to worry about reporting an
injury, let alone getting the proper treatment for that injury.” See
Rail Safety Legislation: Hearing Before the Subcomm. on R.Rs.,
Pipelines, and Hazardous Materials of the H. Comm. on Transp.
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The legislative record repeatedly refers to “on-the-
job” injuries and occupational illnesses; yet it does not
even suggest that subsection (c)(2) was intended to
operate as an FMLA-style subsection for railroad
employees. In short, nothing suggests that anyone at
the time—including the Unions themselves*—
contemplated that the simple clause in § 20109(c)
would encompass non-work-related illnesses or
injuries.

The remedial avenues under this statutory section
reinforce the legislative intent. The retaliation claim in
this case necessarily arose through OSHA’s
administrative processes. In response to “personal
injuries and illnesses arising out of work situations,”
Congress created OSHA primarily to “assure so far as
possible every working man and woman in the Nation

[enjoys] safe and healthful working conditions.” 29
U.S.C. § 651(a)—(b) (emphasis added). The statutory

and Infrastructure, 110th Cong. 51 (2007) (testimony of Mr.
Pickett, International President, Brotherhood of Railroad
Signalmen).

2 Take just one additional example. In a joint statement to the
House of Representatives, the Teamsters Rail Conference and the
United Transportation Union distilled § 20109(c) to “require[] a
rail carrier to provide rail workers with immediate medical
attention when the workers are injured on the job,” and in their
comment that followed, gave absolutely no indication that
protection for “simply following the plan of a treating physician”
had any independent, off-duty application. See Rail Safety
Legislation: Hearing Before the Subcomm. on R.Rs., Pipelines, and
Hazardous Materials of the H. Comm. on Transp. and
Infrastructure, 110th Cong. 169-70 (2007) (joint statement of the
Teamsters Rail Conference and the United Transportation Union)
(emphasis added).
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scheme does not support a conclusion that Congress (or
the Department of Labor) intended OSHA to handle
retaliation claims in connection with off-duty illnesses
and injuries.”

In sum, the Board even concedes “that much of the
legislative history discusses on-duty injuries,” and “it
has been unable to point to any express evidence that
the policy now advances was ever considered by
anybody at any point in the legislative process.” PATH,
776 F.3d at 168.

D

As a final matter, Chevron deference is inapposite
under these circumstances. “An agency’s interpretation
is not entitled to Chevron deference, for example, if the
apparent statutory ambiguity can be resolved using
‘traditional tools of statutory construction.” Mid-Am.
Care Found. v. N.L.R.B., 148 F.3d 638, 642 (6th Cir.
1998) (quoting Cardoza-Fonseca, 480 U.S. at 446); see,
e.g., Owensboro Health, Inc. v. U.S. Dep’t of Health and
Human Servs., 832 F.3d 615, 620 (6th Cir. 2016)

3 Since the legislative history does not support an extension of
subsection (¢)(2) to non-work injuries and illnesses, the so-called
remedial, or liberal construction, canon is unpersuasive in this
context. See Sutton v. United Air Lines, Inc., 527 U.S. 471, 504
(1999) (Stevens, J., dissenting) (“It has long been a ‘familiar canon
of statutory construction that remedial legislation should be
construed broadly to effectuate its purposes.” (quoting Tcherepnin
v. Knight, 389 U.S. 332, 336 (1967))). “The rule of liberal
construction does not override other rules where its application
defeats the intention of the legislature . ...” 3 Norman J. Singer
and Shambie Singer, Sutherland Statutory Construction § 60:1
(7th ed. 2008); see also Estate of Gerson, 507 F.3d at 439 (“[O]ur
primary goal is to effectuate legislative intent.”).
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(rejecting Chevron deference after finding “the entire
statutory phrase” in context unambiguous). And the
Board fares no better in the end by citing to Skidmore
“deference” because we “find the [Department’s]
interpretation . . . unpersuasive.” Christopher v.
SmithKline Beecham Corp., 567 U.S. 142, 161 (2012)
(employing “traditional tools of interpretation” to reject
the Department of Labor’s interpretation).

In short, because traditional tools resolve any
“apparent statutory ambiguity” in Grand Trunk’s favor,
Chevron and Skidmore do not resuscitate the Board’s
position.

II1

In sum, we join every other federal court that has
interpreted 49 U.S.C. § 20109(c) and reject the Board’s
reliance on Russello. We therefore GRANT the petition
and REMAND this matter to the Board with

instructions that it dismiss the proceeding below.
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CONCURRENCE

JANE B. STRANCH, Circuit Judge, concurring. I
write separately to comment on the Board’s adherence
to the same position it advanced before the Third
Circuit in PATH. There, the Board also argued (albeit
unsuccessfully) that § 20901(c)(2) covers injuries and
illness that were not sustained during the course of
employment. I do not think it was unreasonable for the
Board to continue to advance that position in this
litigation. Apart from today’s decision, PATH remains
the only published circuit court opinion that addresses
the specific statutory interpretation question at issue
in this case. (And I agree with the majority opinion
that PATH itself is open to some criticism.) The other
cases that the majority opinion identifies as having
rejected the Board’s position include an unpublished
Third Circuit decision citing PATH but interpreting a
different subsection, see Stokes v. Se. Pa. Transp.
Auth., 657 F. App’x 79, 82 (3d Cir. 2016) (applying 49
U.S.C. § 20901(b)), and three district court decisions,
one of which post-dated the decision of the Board at
issue in this appeal, see Murdock v. CSX Transp., Inc.,
No. 3:15-cv-1242, 2017 WL 1165995, at *3 (S.D. Ohio
Mar. 29, 2017); Miller v. BNSF Ry. Co., No. 14-2596,
2016 WL 2866152, at *15 (D. Kan. May 17, 2016); Goad
v. BNSF Ry. Co., No. 15-650, 2016 WL 7131597, at *3
(W.D. Mo. Mar. 2, 2016). In this context, I do not think
the Board should be criticized for its good faith effort to
advocate for a reasonable interpretation of
§ 20901(c)(2). This is, after all, how important issues
percolate through the judicial system toward ultimate
resolution. But even though I think the Board was
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entitled to make its case, I nevertheless agree that
Grand Trunk’s interpretation is ultimately more
persuasive for the reasons stated in today’s opinion.
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APPENDIX B

U.S. Department of Labor
Administrative Review Board
200 Constitution Avenue, N.W.

Washington, D.C. 20210

ARB CASE NOS. 14-092
15-008

ALJ CASE NO. 2013-FRS-033
[Filed December 5, 2016]

In the Matter of:

WEBSTER WILLIAMS, JR.,

V.

GRAND TRUNK WESTERN
RAILROAD COMPANY,

COMPLAINANT,

RESPONDENT.

R N o N N N N N N e

BEFORE: THE ADMINISTRATIVE REVIEW

BOARD

Appearances:

For the Complainant
Robert B. Thompson, Esq. and Robert E.
Harrington, II1, Esq.; Harrington, Thompson,
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Acker & Harrington, Ltd., P.C.; Chicago,
Illinois

For the Respondent:
Holly M. Robbins, Esq. and Joseph D. Weiner,
Esq.; Littler Mendelson, P.C.; Minneapolis,
Minnesota

Before: Paul M. Igasaki, Chief Administrative
Appeals Judge; E. Cooper Brown, Administrative
Appeals Judge; and Joanne Royce,
Administrative Appeals Judge

FINAL DECISION AND ORDER

On March 1, 2012, Complainant Webster Williams,
Jr., filed a complaint with the United States
Department of Labor’s Occupational Safety and Health
Administration (OSHA) alleging that Respondent
Grand Trunk Western Railroad Co. (Grand Trunk) had
retaliated against him in violation of the whistleblower
protection provisions of the Federal Railroad Safety Act
of 1982 (FRSA)' and its implementing regulations.”
OSHA found that Williams did not engage in protected
activity that contributed to the alleged adverse actions.
Williams requested review of OSHA’s determination
before a Department of Labor Administrative Law
Judge (ALJ). On August 11, 2014, the ALJ issued a
Final Decision and Order (D. & O.) finding that
Complainant established that Respondent retaliated
against him in violation of the FRSA and awarded
expungement of any reference related to the charges

149 U.S.C.A. § 20109 (Thomson Reuters 2007 & Supp. 2016).

?29 C.F.R. Part 1982 (2016).
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and disciplinary action, reinstatement to his former
position, back wages, compensatory damages, and a
reasonable attorney’s fee. Subsequently, the ALJ
issued a Corrected Supplemental Decision and Order
Awarding Attorney’s Fees awarding Complainant’s
counsel a fee in the amount of $105,768.00 and costs of
$5,456.01 to be paid by Respondent. Grand Trunk filed
petitions for review of both decisions with the
Administrative Review Board (the Board or ARB).

BACKGROUND?

Williams had been employed by Grand Trunk since
1994 and has worked as a locomotive engineer since
1995. Since birth, Williams suffered from anxiety,
migraine headaches, and depression. Dr. John Bernick
has treated Williams for these conditions since 2005
and in that year he began prescribing Xanax to help
treat Williams’s conditions. At approximately the same
time, Williams began applying for leave under the
Family and Medical Leave Act (FMLA), which
Respondent approved.* In November and December
2011, Williams was off work a number of times and
either called in sick or took FMLA leave. In late
December, Respondent provided Williams with a Notice
of Investigation for failing to work on a regular basis
between November 28 and December 29. Williams
provided documentation from his treating physician,
who reported that he was absent due to his ongoing

# As the ALJ did not appear to make any explicit findings of fact,
our description of the facts is based on a recitation of relevant
uncontested evidence in the record.

429 U.S.C. §§ 2601-2654.



App. 27

conditions. Respondent conducted a disciplinary
investigation on January 13, 2012. Again, Williams
provided documentation that he was absent pursuant
to his physician’s treatment plan and that his condition
interfered with his job duties. On January 24, 2012,
Respondent fired Williams for failing to work on a
regular basis. Williams returned to work for Grand
Trunk in August 2012.

JURISDICTION AND STANDARD OF REVIEW

The Secretary of Labor has delegated authority to
this Board to issue final agency decisions in FRSA
cases.” We review the ALJ’s factual findings to
determine whether they are supported by substantial
evidence.® The ARB reviews the ALJ’s conclusions of
law de novo.’

DISCUSSION

The FRSA provides that a railroad carrier “may not
discharge . . . or in any other way discriminate against
an employee if such discrimination is due, in whole or
in part, to the employee’s lawful, good faith act”
involving one of various statutorily protected
activities.® The protected activities include “notify[ing],

® Secretary’s Order No. 02-2012 (Delegation of Authority and
Assignment of Responsibility to the Administrative Review Board),
77 Fed. Reg. 69,378 (Nov. 16, 2012); 29 C.F.R. § 1982.110(a).

629 C.F.R. § 1982.110.

" Kruse v. Norfolk S. Ry. Co., ARB No. 12-081, ALJ No. 2011-FRS-
022, slip op. at 3 (ARB Jan. 28, 2014).

849 U.S.C.A. § 20109(a); 29 C.F.R. § 1982.102(b).
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or attempt[ing] to notify, the railroad carrier . . . of a
work-related personal injury or work-related illness of
an employee.” The FRSA further provides: “A railroad
carrier or person covered under this section may not
discipline, or threaten discipline to, an employee for. ..
following orders or a treatment plan of a treating
physician.”™ For purposes of subsection (c), “[t]he term
‘discipline’ means to bring charges against a person in
a disciplinary proceeding, suspend, terminate, place on
probation, or make note of reprimand on an employee’s
record.”” “An employee who alleges discharge,
discipline, or other discrimination in violation of
[section 20109](a) or (c) . . . may seek relief . . . with any
petition or other request for relief under this section to
be initiated by filing a complaint with the Secretary of
Labor.”"

The ALJ applied the Board’s decision in Bala v. Port
Authority Trans-Hudson Corp., ARB No. 12-048, ALJ
No. 2010-FRS-26 (ARB Sept. 27, 2013), and found that
Williams was following a treatment plan for his non-
work-related conditions from his treating physician,
Dr. Bernick, when he was absent from work in
November and December 2011. The ALJ found that Dr.
Bernick knew of the physical requirements of
Williams’s position as a locomotive engineer; the side

949 U.S.C.A. § 20109(a)(4); see also 29 C.F.R. § 1982.102(b)(1)(iv).
1049 U.S.C.A. § 20109(c).
1 Id.

2 See 49 U.S.C.A. § 20901(d)(2), referencing 49 U.S.C.A.
§ 42121(b)(2)(B).
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effects of the medicine prescribed for Williams’s
condition; and the symptoms of Williams’s anxiety,
depression and migraines. The ALJ also found that
Williams was a credible witness and was truly sick
when he missed work in December 2011. Thus, the ALJ
concluded that Williams was acting in good faith and
following the orders or treatment plan of his treating
physician when he marked off sick on several days in
November and December, and thus was engaged in
protected activity.'?

We recognize that the United States Court of
Appeals for the Third Circuit reversed and remanded
the Board’s decision in Bala v. Port Authority Trans-
Hudson Corp. v. Sec’y, U.S. Dep’t of Labor, 776 F.3d
157, 160 (3d Cir. 2015)(PATH). Specifically, the Third
Circuit held that Section 20109(c)(2) applies only to
treatment plans for on-duty injuries.'* While
recognizing that the purpose of the FRSA is to promote
safety in every area of railroad operations and reduce
railroad-related accidents and incidents, the Third
Circuit added a work-related limitation to the statute.
We disagree with the Third Circuit’s conclusion for the
following reasons.

3 The ALJ also found that Williams’s protected activity was a
contributing factor to Respondent’s adverse action as there would
not have been an investigatory hearing and termination if
Williams had not been absent while following Dr. Bernick’s
treatment plan, and that Respondent has offered no evidence that
it would have terminated Williams had he not followed the medical
treatment plan of Dr. Bernick. D. & O. at 34. Respondent does not
contest these findings on appeal.

" Id. at 166.
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In Bala, the Board extensively reviewed Section
20109(c)(2)’s statutory language, legislative history,
and congressional intent.'” Relying in part on the
statutory construction principles the United States
Supreme Court outlined in Russello v. United States,'®
the Board held that the plain language of subsection
(c)(2) protects railroad employees from discipline for
following a physician’s order for off-duty injuries.'” The
Board also noted that the legislative history
underscores this interpretation, and protecting
employees from retaliation for following a treatment
plan for a non-work related condition or injury
addresses the broad concerns over railroad safety
emphasized by Congress.'® Thus, the Board concluded
that the express language set out in Sections
20109(c)(1) and (2), as well as the legislative history,
makes it clear that Congress did not intend to foreclose
protection from railroad workers who were following a
physician’s treatment plan for a non-work-related
condition or injury.

Without giving the Board’s interpretation of the
statute Chevron deference,"” The Third Circuit held

% Bala, ARB No. 12-048.

6 Russello v. United States, 464 U.S. 16, 23 (1983).

" Bala, slip op. at 5-9.

8 Id. slip op. at 9-12.

% Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837
(1984). Chevron applies only where “Congress has not directly

addressed the precise question at issue” and the “statute is silent
or ambiguous with respect to the specific issue” leaving the agency
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that subsection (c)(1) is a “substantive provision” while
subsection (c)(2) is an “anti-retaliation provision.”
However, as the Board noted in its Bala decision, the
structure of section 20109(c) in effect provides
protection with two substantive provisions, the first for
seeking medical treatment and the second for efforts to
comply with the treatment plan. While Congress
specifically limited the first provision to seeking
medical treatment for work-related injuries, it did not
do so for the second provision providing protection to
employees for following a treatment plan. In rejecting
the Board’s interpretation of the subsection, the Third
Circuit argues that Congress “would have written
subsection (c)(2) differently if that were its intent,” but
proceeds to add qualifiers to the subsection that
produce results counter to the intent of Congress as
clearly reported in the legislative history.” Because
there is no rule of intercircuit stare decisis, federal
agencies are not bound by the decision of a circuit court
in litigation arising in other circuits.*' Thus, we decline

to fill the gap. Tennessee v. FCC, No. 15-3291 (6th Cir. Aug. 10,
2016).

% House Hearing (Oct. 25, 2007) at 3-4, 6-7, 10-11, 142, Supp. A;
See also Federal Railroad Safety Improvement Act of 2007, House
Report 110-336, 2007 U.S.C.C.A.N. 2146.

% See Brizendine v. Cotter & Co., 4 F.3d 457, 462 n.4 (7th Cir.
1993) (vacated on other grounds); Spinner v. David Landau &
Assoc., Inc., ARB Nos. 10-111, 10-115; ALJ No. 2010-SOX-029
(ARB May 31, 2012) ; see generally Samuel Estreicher & Richard
Revesz, Nonacquiescence by Federal Administrative Agencies, 98
Yale L.J. 679, 735-41 (1989). See also Nichols v. Bechtel Constr.
Inc., No. 1987- ERA-044, slip op. at 6 (Sec’y Oct. 26, 1992), aff’d
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to apply the holding in PATH to cases not arising in the
Third Circuit.

In addition, we reject Grand Trunk’s contention
that Williams was not under a treatment plan and
affirm the ALJ’s finding that Dr. Bernick’s treatment
instructions were not just general advice, but
amounted to a “treatment plan.” The Board held in
Santiago v. Metro-North Commuter R.R. Co., Inc., ARB
No. 10-147, ALJ No. 2009-FRS-011 (ARB July 25,
2012), that the term “treatment plan” is generally
defined as the management and care of a patient to
combat disease or injury and is “commonly used to
include not only medical visits and medical treatment,
but also physical therapy and daily medication, among
other things.” Dr. Bernick advised Williams that
when he experienced symptoms from his anxiety,
depression, and migraines that he should treat the
symptoms, take the prescription medication Xanax,
and not work. D. & O. at 31. The fact that Dr. Bernick’s
instructions were outlined on a FMLA leave form does
not negate their identification as a treatment plan, but
rather acts as evidence that Grand Trunk had notice of
the plan because Dr. Bernick’s recertification of the
need for medical treatment of Williams’s conditions did
not substantially change through the repeated
applications for FLMA.

We also affirm the ALJ’s finding that Williams was
a credible witness and was absent from work due to a

sub nom. Bechtel Constr. Co. v. Sec’y of Labor, 50 F.3d 926, 932
(11th Cir. 1995).

22 Santiago, ARB No. 10-147, slip op. at 6-7.
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good faith belief that it was unsafe to operate a
locomotive given his condition and the medication
prescribed. D. & O. at 32. This includes affirmance of
the ALJ’s finding that the fact that Williams did not
see a psychiatrist after the second recommendation
does not show lack of good faith, as it was reasonable
under the circumstances. The ALJ believed Williams’s
assertion that he was sick on the days he called in.
Moreover, as Complainant is not claiming adverse
action in initiating the investigation, but only for the
termination, the evidence supports the ALJ’s finding
that Respondent knew of the treatment plan at the
time of termination, but fired him anyway.

With regard to the size of the ALJ’s damages award,
we reject Respondent’s contention that the ALJ erred
in failing to find that Williams did not mitigate his
damages, and thus should not be entitled to an award
of back wages. A complainant has a duty to exercise
reasonable diligence to mitigate damages by searching
for substantially equivalent work. However, it is the
employer’s burden to prove failure to mitigate.”
Respondent submitted no evidence of available
comparable jobs for the time in question and instead
relies on Williams’s testimony that he did not look for
a job during this period. However, this is a
mischaracterization of Williams’s testimony as he
stated that he was actively trying to be reinstated at
Grand Trunk during this time and was successful in
August 2012. In addition, we affirm the ALJ’s award of
$5,000 for emotional damages as Williams presented
credible testimony and medical evidence that amply

% Dale v. Step 1 Stairworks, Inc., ARB No. 04-003, ALJ No. 2002-
STA-030, slip op. at 7 (ARB Mar. 31, 2005).
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support the ALJ’s award for the mental distress
Williams suffered after Respondent terminated his
employment in January 2012.

On August 28, 2014, Williams filed a petition with
the ALJ for fees and costs incurred before the ALJ, and
Grand Trunk filed an opposition. After a review of the
petition, the ALJ awarded Complainant’s counsel an
attorney’s fee of $105,768.00 and costs of $5,456.01 for
services rendered before the Office of Administrative
Law Judges. On appeal, Grand Trunk contends that if
the Board reverses the award of benefits, the fee award
should also be vacated as Complainant would not be a
prevailing party.?* However, as we hold that Williams
has been fully successful in the prosecution of his
claim, we affirm the ALJ’s award of an attorney’s fee to
be paid by Grand Trunk.? Moreover, as Grand Trunk
has raised no specific objections to the ALJ’s fee award,
we affirm the amount awarded.

CONCLUSION

We reject Respondent’s contention that the Third
Circuit’s opinion in PATH is controlling for the
disposition of this case. Thus, we AFFIRM the ALJ’s
finding that Complainant established that Respondent
retaliated against him in violation of the FRSA and
AFFIRM the ALJ’s award of back wages in the amount
of $41,655.26 plus interest, compensatory damages in
the amount of $5,000, and the attorney’s fee of

?* Respondent’s Petition for Review, ARB 15-008 (Nov. 12, 2014).

%49 U.S.C.A. §20109(e); see also 29 C.F.R. §1982.105(a)(1); Luder
v. Cont’l Airlines, Inc., ARB No. 13-026, ALJ No. 2008-AIR-009,
slip op. at 2 (ARB Jan. 7, 2015).
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$105,768.00 and costs of $5,456.01 for work performed
before the ALJ.

Furthermore, because the Board has determined
that Respondent has violated the FRSA, Williams is
also entitled to costs, including reasonable attorney’s
fees, incurred before the Board.? Williams’s attorney
shall have 30 days from receipt of this Final Decision
and Order in which to file a fully supported attorney’s
fee petition with the Board, with simultaneous service
on opposing counsel. Thereafter, Respondent’s counsel
shall have 30 days from its receipt of the fee petition to
file a response.

SO ORDERED.

/s/ Joanne Royce

JOANNE ROYCE
Administrative Appeals Judge

/s/Paul M. Igasaki

PAUL M. IGASAKI
Chief Administrative Appeals Judge

/s/E. Cooper Brown

E. COOPER BROWN
Administrative Appeals Judge

ok sk

[Certificate of Service Omitted in the
Printing of this Appendix]

%629 C.F.R. § 1982.110(d).
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APPENDIX C

U.S. Department of Labor
Office of Administrative Law Judges
800 K Street, NW, Suite 400-N
Washington, DC 20001-8002
(202) 693-7300
(202) 693-7365 (FAX)

Case Number: 2013-FRS-00033
[Issued August 11, 2014]

In the Matter of:

WEBSTER WILLIAMS, JR.,
Complainant,

v.

GRAND TRUNK WESTERN
RAILROAD COMPANY,
Respondent.

N N N N N N N N N N N

FINAL DECISION AND ORDER

This proceeding arises under the employee
protection provisions of the Federal Rail Safety Act, 49
U.S.C. § 20109 (“FRSA”), as amended by Section 1521
of the Implementing Recommendations of the 9/11
Commission Act of 2007, Pub. L. No. 110-53 (Aug. 3,
2007) and Section 419 of the Rail Safety Improvement
Act of 2008, Pub. L. No. 110-432 (Oct. 16, 2008), and
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the FRSA regulations issued under at 29 C.F.R. Part
1982.

I. BACKGROUND

Complainant Webster Williams, Jr. (“Complainant”
or “Williams”) worked as a railroad locomotive engineer
for Respondent Grand Trunk Western Railroad
Company (“Respondent” or “Grand Trunk”) in Flat
Rock, Michigan. Hearing Transcript (“Tr.”) 109. In
November and December 2011, Williams was directed
several times by his treating physician to take sick
leave from work as a result of a “medical condition.” Id.
at 121. In late December 2011, Grand Trunk provided
Williams with a Notice of Investigation for failing to
work on a regular basis between November 28, 2011
and December 29, 2011. Id. at 130; Joint Exhibit (“JX”)
14. Williams responded with documentation showing
that his absences were at the direction of his treating
physician. Tr. 193-94; JX 18; JX 20 at 43.

Grand Trunk conducted a disciplinary investigation
on January 13, 2012. Tr. 195. At the hearing, Williams
again provided documentation showing that his
absences were pursuant to his physician’s treatment
plan and that his condition interfered with his job
duties. See generally JX 1; see also JX 4 (stating
Williams provided medical documentation at the
investigation hearing). Despite Williams’ arguments
and the documentation he provided in support of his
position, Grand Trunk fired Williams for failing to
work on a regular basis. Tr. 136-37; JX 2.

Williams filed a whistleblower complaint with the
Occupational Safety and Health Administration
(“OSHA”) on March 1, 2012. Therein, Complainant
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alleged that Grand Trunk unlawfully terminated him
for missing work in December 2011 at the direction of
his treating physician. He “proclaimed that due to
Complainant’s ongoing medical issues he was required
to occasionally miss work and that he was following the
treatment plan.” RX 10 at 74;' OSHA Finding Letter
(“OFL”) 2.

On February 6, 2013, OSHA dismissed Williams’
claim. OSHA found that Williams did not engage in
protected activity under the Family and Medical Leave
Act (“FMLA”) because “he was not authorized at the
time of his illness” to use FMLA leave. Ibid. OSHA
further ruled that “Complainant’s argument that he
was following the treatment plan of his treating
physician is also not applicable because the
Complainant’s illness was a non-work related illness
and does not fall within the scope of 49 U.S.C.
§2010[9].”* Ibid. OSHA also determined that “[i]t has
been shown that Complainant did not participate in an
activity that is considered protected.” Ibid. As such,
OSHA dismissed the claim because the “activity was
found not to have been a contributing factor in his
adverse employment action.” Ibid.

! The pages of the OSHA Finding Letter included as Respondent
Exhibit 10 were not ordered properly. The pages were reordered to
reflect the Finding Letter received February 7, 2013 from Karena
Lorek, the Regional Supervisory Investigator of OSHA. The exhibit
pages were reordered as follows: R-73, R-77, R-75, R-74, and R-76,
the latter three refer to the three-page Finding Letter.

2 OSHA incorrectly cited 49 U.S.C. §20102(a)(4). However, 49
U.S.C. §20102(a)(4) does not exist. It is clear that OSHA intended
to cite 49 U.S.C. §20109(a)(4) of the FRSA, the applicable employee
protection statute.
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On February 25, 2013, Williams filed an appeal and
request for hearing with the Office of Administrative
Law Judges (“Office” or “OALJ”). The case was duly
docketed and subsequently set for a de novo hearing
before this Office. I presided over the formal hearing in
this matter on February 19, 2014 in Detroit, Michigan.
At the conclusion of the hearing, I ordered
Complainant to file his brief 30 days after he received
a copy of the hearing transcript. I ordered Respondent
to file its closing brief 30 days after Complainant filed
his brief. Finally, I allowed Complainant 15 days to file
a reply brief.

Complainant filed his closing brief on April 25,
2014. Respondent filed its closing brief on May 29,
2014. Complainant then filed his reply brief on June
13, 2014.

II. SUMMARY OF THE EVIDENCE
A. WITNESS TESTIMONY
Phillip Tassin

Phillip Tassin (“Tassin”) is a general manager for
the Illinois Central Railroad (“IC”), which is a
subsidiary of the Canadian National Railway (“CN”).
Tr. 18-19. CN is a parent of three separate railroad
companies: IC, Wisconsin Central Ltd., and Grand
Trunk. Ibid. Tassin manages Grand Trunk’s operation
while remaining an employee of IC. Ibid.

In January of 2012, Tassin was a superintendent.
Id. at 20. In the Michigan Division of Grand Trunk, the
superintendent is the “number two man” to the general
manager who is the “senior officer.” Ibid. Tassin stated,
“'m a general superintendent title working in a
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general manager role. The general manager reports
directly to the senior vice president of the region and
the superintendent reports to me. I essentially have the
same territory, just with greater responsibility.” Id. at
74. Tassin currently works from Flat Rock, Michigan,
and supervises operations in Michigan, Pennsylvania,
and Indiana. Id. at 19. He manages six hundred
“transportation and . . . engine” employees. Id. at 69.

Leave Policies at Grand Trunk

Tassin testified at length about a typical work week
for Grand Trunk engineers. Employees work between
ten and twelve hours a day, often exceeding ten hours
a day. Id. at 35. In a week an employee will work five
days and rest two days. Ibid. An employee’s rest days
are staggered throughout the work week to ensure
adequate personnel on staff at all times. Ibid.

Tassin discussed four different categories of leave:
vacation, personal, FMLA (“Family Medical and Leave
Act”), and “sick.” Id. at 31-33, 75. Vacation and
personal leave are considered excused absences, and
the employee continues to receive pay. Id. at 32, 75. An
employee usually receives five weeks of vacation and 11
personal days per year. Ibid. “Sick” leave is unpaid and
considered unexcused without regard to an employee’s
actual health. Id. at 31-32. FMLA leave? is also unpaid
but considered as an excused absence. Ibid.

Sick days are considered unexcused absences
regardless of whether an employee is legitimately sick

# FMLA leave is a statutory entitlement which requires at least
1,250 hours of service during the prior 12 month period. 29 U.S.C.
§ 2611(2)(A)(i1).
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because “it’s easily abused. Whether the employee is
sick or not, we need employees to work. We don’t expect
employees to work when they’re sick, but we don’t
expect employees to abuse using sickness or the excuse
of sickness to take off of work.” Id. at 90. So, if an
employee reports that he or she is sick and cannot
work, then Grand Trunk will mark the absence as
unexcused. Id. at 90-91. Employees can have their
absences marked as “excused” when they are sick by
using vacation, personal or FMLA leave days. Id. at 91-
92. If Tassin believes an employee is legitimately sick,
and the employee calls Tassin ahead of time and
informs him of the situation, then Tassin will try to
work out an accommodation with the employee to use
personal or vacation days in lieu of taking an
unexcused and unpaid absence. Id. at 92-93, 97. Tassin
also testified to a fifth type of leave, medical leave,
which occurs when an employee needs a one-time leave
of absence for a medical reason. Id. at 92.

Tassin categorized employees who marked off sick
for being “lightheaded or faint” as unexcused. Id. at 40.
Tassin expected that any employee who is under a
physician’s care should utilize FMLA leave. Ibid. If an
employee was sick, visited a doctor, and received
medical direction to not report to work, the employee
would be required to take an unexcused absence,
unless he or she had a prior approved FMLA leave. Id.
at 41.

An employee must receive prior approval for FMLA
leave from Grand Trunk’s medical or human resource
department. Id. at 74. If denied approval, an employee
can expect disciplinary action for subsequently
reporting an absence as FMLA leave. Id. at 51. Grand
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Trunk provided this information to Williams in a
January 6, 2012 letter. Tr. 51.

The proper procedure for notifying Grand Trunk of
any absence is for an employee to inform the crew
caller that the employee plans to take leave. Id. at 97-
98. The crew caller, a clerical employee, answers
phones to keep track of the status of employees. Id. at
101-02, 104. According to Tassin, an employee satisfies
his or her responsibility if they just call the crew caller.
Id. at 105. While there is no written policy requiring
employees to call anyone other than the crew caller
when they are going to be absent, Tassin reported it
was a “personal responsibility” for the employee to call
his or her supervisor. Id. at 105. Crew callers do not
possess the authority to determine what constitutes an
excused absence. Ibid. Tassin testified that Williams
called the crew caller the days he was going to take off
in December 2011 and did not specify that he was
“marking off sick under the care of a physician.” Id. at
101, 102.

Tassin described “excessive or pattern absenteeism”
in the context of the Williams’ dismissal letter issued
on January 24, 2013 in which Tassin stated Williams
violated “USOR - General Rule I — Duty or Absence.”
JX 2; Tr. 22. (“USOR”, i.e. “United States Operating
Rules,” which are the rules for U.S. employees working
for Grand Trunk. Tr. 71.) Specifically, the rule under
which Williams was disciplined reads:

Employees are required to work regularly and
without excessive layoffs or absences. An
employee who is permitted to layoff is expected
to mark-up promptly within 24 hours or less of
the mark-off time, unless the employee requests
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and receives permission to be off for a specific
period of time longer than 24 hours.

Id. 23; JX 1 at 779. Rule I “specifically” applies to
unexcused absences. Id. at 33. Rule I contains two

parts: a 24 hour-notice rule and an excessive absence
rule. Tr. 23.

While Grand Trunk found Williams violated Rule 1,
the USOR does not include a definition of “excessive
absences and layoffs” nor does it provide guidelines as
to what is required to make a determination of
“excessive absences and layoffs.” Id. at 23-24, 28.*
Further, neither the USOR generally, nor Rule I
specifically, includes the term “pattern absenteeism” or
information on proper policy regarding sick leave and
rest days taken on adjacent days. Id. at 30. Tassin,
however, believes Rule 1 proscribes “pattern
absenteeism.” Id. at 31-32. According to Tassin: “A
pattern of absence is when you see the same thing
recurring. Typically, it’s people taking off days in
conjunction with rest days to extend their rest days,
that’s the biggest abuse of patterns [sic].” Id. at 76. It

* Grand Trunk fired Williams on the grounds he violated USOR —
General Rule 1 — Duty Reporting or Absence; however, the record
is unclear as to what exact part of Rule 1 or interpretation of it
ultimately resulted in Tassin’s determination. JX 2, see also Tr.
21-22 for Tassin’s testimony in which he stated that Williams was
charged with “excessive absenteeism” in his December 29, 2011
charge letter and Tassin stated that “failure to work regularly in
accordance with Rule 1” and “excessive absenteeism” “mean the
same to me”, Tr. 52 for further testimony regarding Tassin’s
rationale for finding Tassin violated Rule 1, both for “excessive
absenteeism and pattern absenteeism,” and Tr. 77 for testimony
from Tassin that “either the pattern or the excessive absenteeism
would have triggered a — at least a review of this work history.”
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could also occur when someone takes the same day off
every week. Ibid. According to Tassin, these behaviors
show a suspicious pattern. Ibid. In his view, “anyone
who’s less than 90 percent available over and above
any excused absences [is considered] to be excessively
absent,” meaning a person exhibits pattern
absenteeism if he or she has unexcused absences more
than 10% of the month. Id. at 32-34, 71. Tassin has
operated under this unwritten policy his entire career.
Tr. 71. Tassin has never provided any description of
“excessive absences and layoffs” to Grand Trunk
employees. Id. at 28-29, 31.

Tassin acknowledged that an employee has a 40%
chance of taking a sick day in connection with a rest
day. Id. at 35. That is, two workdays will necessarily
fall next to a rest day during any given week. If an
employee is sick four days in a work week, all of the
sick days would be in connection with, or fall next to, a
work day. Id. at 36.

Grand Trunk will not investigate an employee until
he or she accrues three unexcused absences over a one-
month period and the employee will be disciplined if he
or she takes a fourth unexcused absence. Id. at 34.
Tassin stated that Williams’ fourth, fifth, and sixth
unexcused absences in December 2011 precipitated his
discipline. Id. at 35. Tassin stated he would find an
employee excessively absent if they did not come to
work over 90% of a work month irrespective of whether
the employee was legitimately sick and Williams would
have been disciplined for four or six’ sick days in

® Tassin testified to two separate scenarios regarding Williams’
December 2011 absences depending on whether two of Williams’
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December of 2011 regardless of whether Tassin saw a
pattern. Id. at 65-66, 77. Tassin believes all railroad
employees know excessive absenteeism is a wide
spread problem on railroads because maintaining a
schedule is impossible without adequate staff. Id. at 72.
Tassin also believes employees knew they would likely
be punished if they exhibited excessive absenteeism.

Ibid.

Tassin believes that if an employee followed a
doctor’s treatment plan and used FMLA leave days, the
missed days would be considered excused absences. Id.
at 96. In contrast, if the employee elected sick leave
while following a doctor’s treatment plan the absence
would be unexcused. Ibid.

Grand Trunk Policy Regarding Use of
Prescription Medication

Tassin stated Grand Trunk prohibits employees
from working under the influence of a prescribed
medication if it affects the employee’s job performance.
Id. at 41-42. Tassin also testified about the rule
prohibiting employees from taking prescribed
medications while on duty if it affects their
performance. Tr. 42; JX 5. At his deposition, he
elaborated that “even having it in their possession” is
prohibited. Tr. 43. The rule states as follows:

absences are considered excused but unavailable under the FMLA.
See Tr. 50,61-62, 77. In one scenario, Williams had four unexcused
absences, in which the days are considered FMLA leave days, and,
in the second scenario, Williams had six unexcused absences and
the two days are not considered excused. Id. at 61-62.
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While on duty or on company property, the use
or possession of intoxicants, over-the-counter or
prescription drugs, narcotics, controlled
substances, or medication that may adversely
affect the safe performance is prohibited.
Employees must not possess, sell, use, or have in
their bodily fluids any illegal drug or controlled
substances while on or off duty.

JX 5.

Tassin believed employees could work while taking
some types of medication, such as blood pressure
medication or eczema cream; however, he personally
does not make the decision whether an employee can
work while taking a prescription medication. Tr. 86. An
employee must first make a determination as to
whether the medicine will adversely affect their safe
performance. Ibid. If he or she is unsure, the employee
reports to their supervisor, who then relates the
situation to the medical department. Ibid. The medical
department then makes the determination if the
medication may affect work place safety. Id. at 86-87.

Tassin does not expect employees to work if they are
sick and testified that he does not need a doctor to tell
him if an employee is unsafe to work and should not be
working. Id. at 78. Tassin paraphrased the applicable
USOR rule — General Rule A — as “employees are
required to work safely; when in doubt, take the safe
course.” Ibid.

Investigation into Williams’ December 2011
Absences

In December 2011, Williams was on “regular
assignment that was called a relief assignment” and
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assigned to cover rest day shifts of employees on
regular assignment. Id. at 73. Williams usually started
work at a different time each day; however, because he
knew his schedule ahead of time he knew by what time
he needed to call in sick. Id. at 74.

Wednesday and Thursday, December 15-16, 2011
were designated rest days Williams marked Monday
and Tuesday, December 12-13, 2011, as sick days. Id.
at 83;JX 19. The following week, Thursday and Friday,
December 19-20, 2011 had been designated as rest days
Williams marked Tuesday and Wednesday, December
17-18, 2011, as sick days. Ibid. Thus, for this second set
of days, Williams’ rest days and sick days occurred
consecutively. The record does not indicate Lance
Osmond, William’s supervisor in December 2011,
contacted Williams about the proximity of Williams’
sick leave and rest days. Tr. 64. Tassin testified
managers do not normally talk to employees about sick
leave days. Ibid.

During the same month, Williams also took FMLA
leave on December 9 and 16. Id. at 83-84. These
absences were excused. Id. at 84. Tassin did not know
if Williams had been approved for FMLA leave for the
time he took off those days. Ibid. Tassin testified that
William’s December 12 and 13 taking of sick leave days
showed him that Williams was not using available
FMLA leave days. Ibid. Tassin expected Williams to
use available FMLA leave days because “he had quite
often in the past.” Ibid. Tassin stated that Williams is
“familiar with the [FMLA leave] process.” Ibid.

Tassin testified that Grand Trunk’s investigation
follows set procedures. Id. at 98. Tassin called the
policy a “progressive discipline policy.” Ibid. If a rule
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violation may have occurred, Grand Trunk conducts a
formal investigation to collect facts. Id. at 79. The
superintendent reviews the investigation record and
decides if a rule has been violated. Ibid. Generally,
violations result in discipline based on an employee’s
work history; however, violations of major rules may
result in dismissal regardless of the employee’s work
history. Ibid. There was an investigation prior to the
decision to fire Williams, and Tassin was the
superintendent who decided his case. Ibid.

A December 29, 2011 investigation notice charged
Williams with excessive absenteeism. Id. at 20. The
issue was whether Williams “violated any company
rules or regulations and our policies in connection with
[Williams] allegedly failing to work on a regular basis
between the periods of November 28, 2011 and
December 29, 2011.” Id. at 20-21; JX 1 at 42, GTW 772.
The investigation hearing was held on January 13,
2012, and Brian Miscikowski (“Miscikowski”), the local
labor representative, represented Williams at the
hearing. Tr. 80-81.

Tassin was the superintendent who decided
whether Williams violated company rules. Id. at 25.
Tassin relied on the transcript of the hearing, exhibits
attached tothe hearing record, and the hearing officer’s
summary of the investigation. Ibid; JX 4. Tassin
testified that he did not rely on Williams’ work history
to determine Williams’ guilt. Tr. 27. Tassin used
Williams® disciplinary history to determine the
appropriate level of punishment. Ibid.

Tassin found Williams guilty of violating Rule I for
two reasons: excessive absenteeism and pattern
absenteeism. Id. at 52. He said he did not believe
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Williams was legitimately sick because “people mark-
off sick for other purposes at different times. I was a
conductor and that was a horrible misuse of marking
off sick and it continues to be.” Ibid.

In January 2012, Tassin believed that it is “not
right” to hold someone accountable for marking off on
“sick leave” while under a doctor’s care and was
unaware that there was a Federal FRSA regulation
protecting employees in the situation. Id. at 38-39.

Tassin did not remember any witness testimony at
the hearing that Williams failed to exhibit symptoms of
illness such as headaches, depression, or anxiety. Id. at
46. He stated the record did not show that Williams
engaged in any activities which would have raised a
suspicion that he was not sick. Ibid. Tassin also
testified that he had no reason to believe Williams had
exhausted his vacation and personal leave at the time.
Ibid. He stated Williams testified at the investigatory
hearing that “his FMLA days had run out and needed
to resubmit.” Id. at 47 (referring to JX 26).

At the time of Williams’ investigation, Tassin knew
that Williams’ treating physician, Dr. John Bernick
(“Dr. Bernick”), had prescribed medication for
Williams’ condition. Tr. 48. He also knew that when
Williams’ “condition flared up or whatever when he
was experiencing the symptoms of the condition, his
physician had indicated that he shouldn’t go to work
and perform — and he couldn’t safely perform any of his
job functionsl.]” Ibid. Tassin testified that these factors
did not make any difference to him in making his
violation determinations. Id. at 49.
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Tassin considered the transcript of the hearing and
exhibit JX 1 when he made his decision. Id. at 81.
Tassin highlighted JX 1 at 48; GTW 778, a note from
Dr. Bernick dated January 6, 2012, as especially
important. Tr. 82. The note stated that Williams was
under Dr. Bernick’s care for a medical condition on
December 9-10, 12 to 16, 18 to 19, and 21 to 22. Id. at
82. The note did not state Williams needed to use leave
for the days and the days noted did not match the
December absences. Ibid. The note included days that
Williams reported to work as well as omitting days
when Williams called in sick and received an
unexcused absence. Ibid.

Tassin thought it was suspicious that “the dates just
didn’t match up” and that “he got [the note] after the
fact.” Id. at 83. Tassin “didn’t believe that he was
legitimately sick for those days.” Id. at 67. Tassin
acknowledged that Grand Trunk did not charge
Williams with a false claim of sickness, failing to
comply with company policy, or missing a call when he
was on-call. Id. at 24, 67.

During his deliberations, Tassin knew that Grand
Trunk authorized Williams’ request for FMLA leave
from November 20, 2011 through April 20, 2012 on
January 6, 2012. Id. at 49; JX 1.

Determination of Williams’ Punishment

When making discipline decisions, Tassin takes into
account an employee’s work history to determine how
severely to punish the employee. Id. at 66. When he
made his decision to terminate Williams, Tassin
reviewed Williams’ work history for his three prior
years of service. Id. at 87. During this period, Williams
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signed a waiver accepting responsibility for failing to
properly secure a locomotive in 2008, for which he was
suspended for 10 days. Id. at 87. In February 2009,
Williams also signed a waiver accepting responsibility
for missing a recertification class and was suspended
for 30 days. Id. at 88. Grand Trunk also could not
contact Williams in December 2009, resulting in a five
day suspension. Ibid. Williams ran through a switch
causing a trail derailment in February 2010 and was
suspended for five days. Id. at 88-89. He then ran
through another stop signal (although the date when
this occurred, is unclear) and received a 30-day
suspension. Id. at 89.

Tassin testified that Williams had been disciplined
for excessive absenteeism once during the three years
preceding the investigation, as well as once in 2004. Id.
at 99, 102-03. Tassin stated that the most recent
discipline relating to excessive absenteeism was “just
a missed call,” and the 2004 discipline was not

considered when determining Williams’ punishment.
Id. at 99.

Tassin testified that Williams would know Grand
Trunk’s policy regarding excessive absenteeism
because Williams had previously been disciplined
under the same provision. Id. at 103. Generally,
employees would not know what the discipline policy
was unless they asked the superintendent. Id. at 99.

Webster Williams, Jr.

Webster Williams, Jr. (“Williams”) is 42 years of
age, married in 2000, and divorced in October 2012. Id.

at 107. He has two children from the marriage and has
custody of one of the children. Id. at 107-108.
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In 1994 when he was 22, Williams suffered a head
injury as a victim of a carjacking and spent six months
in a hospital for rehabilitation. Id. at 108. Although he
had to relearn basic skills including walking, he feels
he has recovered from this injury. Id. at 108-109.

Grand Trunk hired Williams in 1994 as a brakeman
in Flat Rock, Michigan. Id. at 109. He was promoted to
conductor and then locomotive engineer in 1995. Ibid.
He has been a certified locomotive engineer since 1995.
Ibid. As a locomotive engineer for freight trains, he
operates and handles the locomotive engine and the
attached train cars. Id. at 110. His job duties require
him to be able to pay close attention, be constantly
alert, concentrate, and have a clear head, without
which the safety of the train is affected. Ibid.

December 2011

Williams called in “sick” for a total of six days in
December 2011. He called in sick on December 12,2011
because he was having an anxiety episode. Id. at 171.
He does not remember when during the day the episode
started. Ibid. He called into work at 6:29 PM. Ibid. He
took a Xanax that day, and probably took more than
one. Id. at 173. The reason Williams used sick days on
December 12 and 13 instead of FMLA leave was,
according to Williams, because “I was unsure how
many FMLA days that I had left, and I didn’t want to
use too many, and I — I just used sickness because I —
I mean because I was sick. I was unsure how many
FMLA days I had and I didn’t want to use too many
and get myself in trouble.” Id. at 134.

Williams elected to take sick leave again on
December 13, 2011. Id. at 176. He does not remember
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calling in sick on December 13 and believes that Grand
Trunk marked him as sick on December 13 because his
sick day from December 12 rolled over at midnight.
Ibid. Williams affirmed that he was actually sick on
December 13, but he does not remember what he did
that day. Ibid.

December 14 and 15 were Williams’ rest days. Id. at
177. Williams believes that he was probably sick on
December 14, although he was not sure. Ibid. He does
not remember if he was sick on December 15. Ibid. He
did not know why he remembers that he was sick on
December 12 and 13, but not on December 14 or 15. Id.
at 178.

Williams called in and used FMLA leave on
December 16, but he did not know why he used FMLA
instead of sick leave for that day. Id. at 175. He did not
call anyone at Grand Trunk or his union to find out
how many FMLA leave days leave he had left. Ibid.

Williams called in sick on December 18 and
remembers he was sick on that specific day because his
ex-wife told him she would visit. Id. at 178-179. She did
not visit and called Williams, which ended in
argument. Id. at 180.

Williams reported for work at 8:20 AM on December
19 and worked the entire day. On December 21,
Williams had the symptoms of a normal anxiety
episode for him — heavy breathing, “probably short
breath, headache, [and] nosebleed.” Id. at 180-181. As
a result, he called in sick. Ibid.

Williams had rest days on December 22 and 23. Id.
at 181. He does not remember if he was sick on his
December 22 and 23 rest days. Ibid. He did, however,
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testify that he marked-up at 11:12 AM on December 22
indicating that he was well enough to work if called
upon. Id. at 181-82.

Williams worked December 24 and testified he was
available December 25 and was not called in. Id. at
182. While he worked December 26, he called in sick
December 27 and 28, and he cannot remember when he
took medication or what he did. Id. at 182-183.

Williams marked-up on December 29. Id. at 183. He
does not remember what he did on December 30, a rest
day. Ibid.

Williams said that he did not go to work and
marked off sick on December 12, 13, 18, 21, 27, and 28
because he was experiencing anxiety episodes. Id. at
121. He took Xanax on those days and did not work
pursuant to Dr. Bernick’s advice. Ibid. Williams did not
receive any phone call inquiries regarding his absences.
Id. at 121-22. Williams testified that December is a
difficult month for him because he regularly argues
with his ex-wife during the holidays. Id. at 222.
Williams did not believe he had any available personal
or vacation days as of December 2011. Id. at 122.

Williams received a letter asking him to recertify
his FMLA leave on December 5, 2011. Id. at 223; JX 12.
The letter states that his “requested absence dates
exceeded the frequency and/or duration of intermittent
time off work provided on his certification.” JX 12 at
90, GTW 594. The letter therefore asked for updated
information supporting his continued need for FMLA
leave. Ibid. Williams said that this letter caused him to
have concern about taking FMLA leave and not having
any FMLA leave days available in December. Tr. 223.
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Investigation

Williams received a notice of investigation for
excessive absenteeism from Grand Trunk on or around
December 28, 2011. Id. at 130. The notice did not
explain what days he was alleged to have failed to
work. Id. at 131. Both Williams and his union
representative received a copy of the notice of
investigation. Id. at 215. When Williams received the
notice, he immediately contacted Miscikowski. Ibid.
Miscikowski then checked Grand Trunk’s database to
provide Williams with the dates he was absent in
December. Ibid. Williams testified that “I, in turn,
went to my doctor with those dates and got a note per
[Miscikowski’s] instructions.” Ibid. Dr. Bernick wrote
a note listing the dates Miscikowski provided and
stating that Williams was under his care. Id. at 133; JX
18 at 101, GTW 354. Williams assumed that union reps
have access to a “broader range of anybody’s work
history” and deferred to the dates provided by
Miscikowski when he contacted Dr. Bernick. Tr. 133.

Williams testified that: “my wunion rep would
normally get the investigation notice in advance before
me, and he relayed to me that in regards to the
investigation to, ‘Get a doctor excuse for these days.
These are the dates that they’re questioning or coming
after you for, and you get a doctor’s note for the dates
in question and everything should be fine.” So he gave
— he gave me the dates and I just done what I was
instructed.” Id. at 215.

Dr. Bernick’s note stated that Williams was under
the care of Dr. Bernick on December 10 and 19, but
Williams actually worked on those days. Id. at 191.
Additionally, Williams reported sick on December 27
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and 28, and Dr. Bernick did not write that Williams
was under his care at that time. Id. at 192. Williams
testified that Dr. Bernick’s note does not accurately
reflect the correct dates he marked off sick because
Williams provide Dr. Bernick the dates that
Miscikowski said Grand Trunk was concerned about —
Williams did not do any independent verification of
whether the dates matched his absences. Ibid.

On January 6, 2012, Williams saw Dr. Bernick to
have him complete the FMLA paperwork, in which Dr.
Bernick stated that Williams needed up to five days of
leave each month for up to three times per month. Id.
at 193-94, 194; JX 1 at 58; GTW 788. Williams
reviewed his December 2011 work chart and testified
that it appeared he had eight episodes. Tr. 194.
Eventually, Grand Trunk certified Williams needed
November and December FMLA leave based on Dr.
Bernick’s paperwork on January 6, 2012. Id. at 195; CX
1 at 792-93.

Williams’ investigative hearing was held on
January 13, 2012. Tr. 195. Miscikowski represented
Williams, James Golombeski was the Hearing Officer,
and Lance Osmond was Respondent’s witness. Id. at
195-196. The main issue addressed at the hearing was
whether Williams was excessively absent under
company Rule I from November 28 to December 29,
2011. Id. at 197. He admitted at the disciplinary
hearing that he had run out of FMLA days during the
period despite not being sure of the correct response.
Id. at 197-98. But he testified that he should have
stated during the investigative hearing that he did not
know whether he had FMLA leave available. Ibid.
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Williams met with Dr. Bernick on about January
18,2012.Id. at 136. During this appointment, Williams
told Dr. Bernick that he had received a 60-day
suspension from work even though no decision had
been made yet. Ibid. At the time Williams assumed he
was going to get suspended. Id. at 137.

Williams received a dismissal letter on January 24,
2012, and was then sent to see Dr. Bernick on January
25,2012. Id. at 136-137; JX 2. Dr. Bernick wrote a note
saying that Williams could not work on January 25,
2012 because he was too depressed about being
terminated. Tr. 137; CX 9.

Williams’ Understanding of Grand Trunk’s
Attendance Policy

Williams testified that he was familiar with Rule I
in December 2011, but he did not know how many
unexcused absences qualified as excessive absenteeism
nor had he been informed of the definition of excessive
absenteeism and “pattern mark-off.” Tr. 117-18.

Williams also testified that he probably used sick
days sometime in 2011 for conditions other than
anxiety or migraines, such as colds or stomach flu. Id.
at 150. In those circumstances, he was not required to
explain why he was using a sick day, though he was
aware that he could not call in sick indefinitely without
being punished. Id. at 150-51.

Williams’ Medical Condition

Dr. Bernick has been treating Williams for about six
to eight years for both on-duty and off-duty injuries,
including migraine headaches, anxiety, depression, and
high blood pressure. Id. at 11-12. Williams’ current
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anxiety and depression symptoms are caused by a
combination of his preexisting anxiety and depression
and the stress caused by the loss of his job. Id. at 212-
13.

Williams has had problems with migraine
headaches, depression, and anxiety for most of his life.
Id. at 112. Dr. Bernick has prescribed medication to
treat the symptoms. Ibid. Specifically, Dr. Bernick has
prescribed Xanax, which Williams is supposed to take
whenever he is “experiencing an anxiety episode.” Ibid.
An anxiety episode is typified by “headaches, shortness
of breath, breathing heavy at times, nosebleeds, my
insides feels [sic] like it’s rushing, my temple the — yea,
my temple it coincides with my heartbeat, it’s just like
ba-kum, ba-kum, ba-kum, constantly beating it.” Id. at
112-13. He cannot predict when he will have an
episode, and each episode will last from one to five
days. Id. at 113. Williams does not feel it is safe for him
to work when he is having an episode. Id. at 114.

Dr. Bernick has told Williams that, in addition to
taking Xanax, he “shouldn’t work” when he has an
anxiety episode. Id. at 113. Dr. Bernick has told him
this “[jlust about every time I come in his office — or

when I'm in his office and were discussing my
condition.” Ibid.

Dr. Bernick has recommended many times that
Williams see a psychiatrist. Id. at 114. Williams has
seen a psychiatrist twice: once in 2007 and once in
2013. Ibid. He was diagnosed by the psychiatrist as
having depression. Ibid. Williams admitted that he has
not followed Dr. Bernick’s advice about visiting a
psychiatrist. Id. at 153. Williams has not seen a
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psychiatrist more because he is reluctant to speak with
anyone about his personal problems. Id. at 115.

Williams believes that he is barred from Grand
Trunk property when taking Xanax. Ibid. When he is
having an episode, he follows the advice of Dr. Bernick
and does not report to work. Ibid. Williams does not
have any documentation showing that Dr. Bernick said
he cannot work when he is taking Xanax and having an
anxiety episode. Id. at 154. Dr. Bernick never told
Williams a specific day on which he should take
medication or take leave. Id. at 155.

Williams did not tell anyone at Grand Trunk about
his medical condition or doctor’s orders. Id. at 157.
Williams did not tell anyone at Grand Trunk that he
was taking Xanax. Id. at 164. He was aware that he
could have talked to Grand Trunk’s FMLA
administrator about his situation. Ibid.

Williams first applied for FMLA leave in 2010 and
believes that Dr. Bernick submitted a FMLA
certification in 2010 for his lifelong condition of
migraine headaches, anxiety, and depression. Id. at
116, 160. Grand Trunk approved the request. Ibid. He
has since renewed or modified his FMLA requests
every six months. Id. at 117.

Williams never called his union rep to ask for help
with his FMLA leave because Williams knew that the
right way to ask for leave was to call the crew caller to
report that he was either sick or on FMLA leave. Id. at
168, 170.

Dr. Bernick completed an FMLA certification form
for Williams in February 2011. Id. at 161; JX 7 at 1;
GTW 619. Dr. Bernick estimated that Williams would
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have one episode per month for four to five days each
episode. Tr. 161.

Williams met with Dr. Bernick in August 2011 to
recertify his FMLA leave request. Id. at 162; JX 9. Dr.

Bernick may have told him to see a psychiatrist at that
time. Tr. 163.

Williams saw Dr. Bernick in December of 2011 or
January of 2012. Id. at 164. Dr. Bernick did not tell
him to take a particular day off in December 2011. Id.
at 165. Williams stated at the hearing that he did not
see Dr. Bernick between November 28 and December
28, 2011. Id. at 184. However, at his deposition,
Williams stated that he remembered seeing Dr.
Bernick at his office between those dates. Id. at 187. He
admitted that if he had a doctor’s appointment
sometime between those dates he would not have called
Grand Trunk ahead of time to let them know. Id. at
188.

Lost Wages

Williams received a termination letter on January
24, 2012 or sometime shortly thereafter for excessive
absenteeism. Id. at 204. Williams and the union
representative actively tried to get Williams reinstated.
Id. at 216. He talked to the union representative “at
least a half-a-dozen times or so” about getting his job
back. Ibid. The representative later explained that
there was a chance Williams would receive his job back
and the appeal could take up to two years. Id. at 217.

Williams did not look for work after receiving his
termination letter on January 24, 2012. Ibid. At his
deposition, Williams reported he did not know why he
did not look for a job at that time, but he stated at the
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hearing that he wanted to be ready if Grand Trunk
called him back to work. Id. at 205-06.

Williams lost his medical insurance when he was
fired. Ibid. As a result, he incurred a $3,047.50 medical
bill when his son had to be treated in the hospital. Id.
at 140; CX 3. The majority of the bill is still
outstanding as Williams testified that he has only paid
$100. Tr. 141.

Williams estimates that he lost about $47,000 in
gross wages for his position with Grand Trunk as he
did not look for work while he was terminated. Id. at
142. He also believes that his depression has become
worse since being fired. Id. at 142-43.

Williams was unable to provide documentation of
the amount paid on his son’s hospital bill. Id. at 206.
The gross wage calculation Williams provided at the
hearing does not consider the two month period
following his termination that Williams was unable to
work due to his medical condition. Id. at 206-208.

Prior Discipline

Williams also testified about his prior discipline. In
July 2011, he was suspended for 30 days without pay
for going through a stop signal and in March 2010 for
running a switch. Id. at 200. He was also suspended in
July 2011 and December 2009 for safety violations. Id.
at 200-01. He was suspended for 30 days in 2004 for
absenteeism. Id. at 202.

Lance Osmond

Lance Osmond (“Osmond”) is the Assistant
Superintendent at Grand Trunk in Battle Creek,
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Michigan, and in, December 2011 and January 2012,
he was trainmaster in Flat Rock, Michigan. Id. at 229.
He has been with Grand Trunk since January 1998.
Ibid. As trainmaster, he managed the day to day
operations of the train, made sure Respondent was
following safety regulations, and oversaw operations
generally. Ibid. He ensured that the train cars arrived
on time for Grand Trunk’s customers. Ibid. He also
supervised the conductors, engineers, and yardmasters.
Id. at 230. Osmond worked with Williams at Flat Rock
in December 2011. Ibid.

Williams’ name came to Osmond’s attention in
December 2011 when he received an email showing a
report with a list of employees who accrued the most
absences. Williams was listed as having three or more
unauthorized absences. Id. at 230. Osmond testified
that other employees were listed as having less than
three absences and explained that if an employee has
less than three absences, Grand Trunk does not
commence an investigation. Ibid. If someone had three
or more absences, Grand Trunk would check the work
history tracking system to verify the leave status was
recorded properly. Id. at 231. If the leave was recorded
properly, Grand Trunk would look for patterns of
absenteeism before or after rest days. Id. at 232.

Osmond found after reviewing Williams’ December
2011 leave record that he had six unexcused sick
absences over a 28-day period, many of which were in
conjunction with rest days. Id. at 233.

Osmond attended and testified at Williams’
disciplinary hearing. Id. at 233. He was not involved
with the decision to terminate Williams. Id. at 234.



App. 63

Melissa Fountain

Melissa Fountain is the manager of United States
benefits for Illinois Central Railroad and Grand Trunk
— a position she held in December 2011. Id. at 241. She
oversees the health and benefits of Grand Trunk
employees and is responsible for leave administration,
including FMLA and other medical leave
administration. Id. at 242.

RX 11 is Grand Trunk’s FMLA leave policy. Id. at
243. RX 12 is a copy of the procedures that implement
Grand Trunk’s FMLA leave policy. Ibid. They are
posted on Grand Trunk’s internal system and on
posters in several locations around Grand Trunk
premises. Ibid.

If an employee wants FMLA leave, he or she can
obtain it in three ways. An employee can call the
Human Resource (“HR”) office and speak with a
representative. Id. at 244. The representative in turn
sends the employee a notification packet to complete
and return. Ibid. The employee can also receive a
referral from one of his or her managers, or the
employee can inform the HR office by phone of the need
for FMLA leave and the office will then follow up to get
the information necessary for approval. Id. at 244-45.

JX 9 is Williams’ FMLA certification form. Id. at
247. JX 9 shows that Williams was approved for FMLA
leave for as many as two times per month, once for
scheduled appointments every four to eight weeks and
a second for medical reasons lasting up to four days.
Ibid. Dr. Bernick wrote on the form that Williams
would need leave for one flare up a month, and that he
would need a follow up appointment every four to eight
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weeks. Ibid. HR approved leave for the two occurrences
each month which Williams would likely use for an
appointment and a possible flare up. Ibid.

JX 9 shows that Dr. Bernick requested four to five
days of FMLA leave per occurrence, but Grand Trunk
authorized only “up to 4 days per occurrence.” Id. at
247. The reason why Grand Trunk did this was
because:

once an employee is gone for five or more days
medical related, they can’t work for a medical
reason for five or more days, medical clearance
is required for them to return to work, so at day
five what we do is it goes into a medical leave of
absence status. It still can run concurrent with
FMLA but it requires an extra step. They
require that extra step to be released by medical
in order to return to work. So it’s not that they
can’t take five days in a row, just once the fifth
day of FMLA kicks in, then we counsel them on
the need for a medical leave.

Id. at 248.

JX 12 is the recertification letter sent to Williams
because he went over the FMLA estimate provided by
his doctor. Id. at 248. The days listed as taken outside
his current FMLA authorization are mostly in
November, except for two days in December: December
9 and 15. Id. at 254. When an employee takes FMLA
leave days over the approved amount, HR provides the
employee a chance to obtain doctor approval for
additional FMLA leave. Id. at 248-49. If Grand Trunk
does not receive any recertification documents, then
the employee’s FMLA leave overage would be denied
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and the absences marked unexcused subject to
discipline. Id. at 255-256. The HR Office approved
Williams’ overage of FMLA leave days through this
process. Id. at 256; JX 1 at 62, GTW 792.

JX 17 is an incomplete certification letter sent to
Williams on February 26, 2011 to be completed by the
doctor because it was missing critical information. Tr.
251. The employee must submit the missing
information within seven days. Ibid.

To be protected by FMLA, an employee must state
he or she opts to take a FMLA leave day when the
employee calls to report their absence. Id. at 252. If an
employee called in sick, he or she would not be
protected by the FMLA leave provisions. Ibid. Fountain
testified that her department does not go back and
change a day’s designation retroactively. Ibid.

Fountain reported her office received paperwork
from Williams on January 6, 2012; however, Dr.
Bernick’s note was insufficient to qualify Williams for
FMLA leave. Id. at 253. Williams needed FMLA-
specific forms filled out. Ibid. Fountain also testified
that Williams had remaining December FMLA leave
days. Ibid. Based on her understanding, Williams
never sought FMLA for the days that he called in sick
in December of 2011. Id. at 258.

Dr. John Bernick

Dr. Bernick was deposed on February 12, 2014, and
his deposition was admitted in lieu of testimony as JX
20.

Dr. Bernick is a medical doctor licensed in Michigan
and has been licensed for about 30 years. JX 20 at 5.
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His primary practice is in occupational medicine. Id. at
6.

Webster Williams has been a patient of Dr. Bernick
for about seven or eight years. Id. at 9. Dr. Bernick has
treated Williams for a variety of conditions, including
anxiety and depression. Id. at 10, 13. He diagnosed
Williams with depression and anxiety, and, as a
physician, he believes that he can make that diagnosis.
Id. at 10-11.

Dr. Bernick found Williams’ depression and anxiety
to be episodic. Id. at 14. “It comes and goes. Anxiety
and depression are, again, common feelings in life that
come and go. The medical conditions of anxiety and
depression also tend to have a natural history of
exacerbations and remissions.” Ibid. As such, Williams’
condition waxes and wanes. Id. at 19, 21.

Dr. Bernick has given Williams medical advice
about when he should work and when he should not: “It
was the same advice I would give any patient, and
particularly in a patient who is in a critical job that if
you don’t feel that you can perform safely, you should
not be at work.” Id. at 15-16.

Dr. Bernick prescribed Williams an anxiety
medication, and he believes it was most likely Xanax.
Id. at 16. Symptoms such as poor concentration can be
a side effect from taking Xanax, although the side
effects vary from person-to-person. Id. at 17-18.

When asked whether an employee such as Williams
should go to work if he is taking Xanax and suffers side
effects that could affect his safety, Dr. Bernick said, “I
would have given the advice if you can’t function safely
then you shouldn’t be at work.” Id. at 17. “If in his or
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her determination they do not feel safe at work, they
should not be at work.” Id. at 18. During his
interactions with Williams, Dr. Bernick did not find
any evidence that Williams was not honest about his
condition. Id. at 18-19. It was a regular practice for Dr.
Bernick to call in a prescription to a local pharmacy for
Williams or for Williams to visit the office to pick up a

prescription sheet and deliver the sheet to a pharmacy
himself. Id. at 221.

Dr. Bernick filled out FMLA forms for Williams. Id.
at 21. He noted on the October 2010 FMLA form that
Williams had a lifelong condition of migraine
headaches. Id. at 22. The migraines are episodicin that
they come and go like depression and anxiety. Ibid.
When someone is having an acute migraine headache,
he or she is not likely to be very functional for hours to
a day or so. Id. at 23. Dr. Bernick recommended one
day of leave per episode, with episodes occurring once
a month. Id. at 24. He admitted he is not capable of
accurately estimating the number of migraine type
episodes a patient can have a month. Ibid.

Dr. Bernick filled out another FMLA form on
February 5, 2011. Ibid. It listed essentially the same
symptoms and increased the length of time of an
episode from four to five days. Ibid.

Dr. Bernick has prescribed Williams Xanax since
November 13, 2010 to treat anxiety and depression. Id.
at 26. The prescriptions continued beyond 2010. Ibid.
He told Williams to take it as needed and did not see
any indication that Williams abused his use of Xanax.
Id. at 27.
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Dr. Bernick filled out an FMLA form for Williams
again on February 23, 2011 and advised that if
Williams could not concentrate because of his
migraines, he should not work. Id. at 29-30. He
indicated this advice on the FMLA form. Id. at 30.

Dr. Bernick did not think it was reasonable for
Williams to come into his office every time he has a
flare-up of depression or anxiety; however, if there was
a change in intensity or frequency then he was to visit
Dr. Bernick in person. Id. at 32.

Dr. Bernick reviewed the letter from Grand Trunk
asking for a doctor to sign off on Williams’ absences in
November 2011. Id. at 34-35, CX 8. Dr. Bernick said he
probably would have talked with Williams about his
absences before signing off on them. CX 20 at 36. “I
trusted Mr. Williams to do what he had to do. If he
didn’t feel he was safe, he should not be functioning in
the workplace.” Ibid.

Dr. Bernick discussed Williams’ January 6, 2012
visit. Williams said that he needed a doctor’s note
because he was sick, his FMLA leave needed to be
revised, and “he was actually doing better, he had a sad
affect but he was sleeping well, his weight was stable,
he was exercising.” Id. at 39. Williams gave him a list
of dates indicating he was under Dr. Bernick’s care. Id.
at 39-40. Dr. Bernick felt that Williams was telling the
truth:

Again, I take him at his word, if he told me that
he was not functioning on those days, then, I
told him before, that if he can’t work safely,
don’t work, but I would expect that if he’s having
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increasing problems, that there would be
increased visits.

Id. at 41. As a result of the visit, Dr. Bernick
recommended that Williams see a psychiatrist. Id. at
43. Dr. Bernick stated that as a result of what Williams
told him he was feeling in December 2011, he gave the
medical advice that Williams would have to be off of
work if he could not “function safely.” Ibid.

When asked whether Williams was under his care
for depression and anxiety in December 2011, Dr.
Bernick stated:

I didn’t see him and, but certainly I don’t see
him every day when he takes his blood pressure
pill, but I was aware of those diagnoses, and I
would expect that if he was having more trouble
that he would see me at the time he was having
the trouble.

Id. at 40.

Williams has had depression, anxiety, and
migraines his whole life. Id. at 66. The depression and
anxiety existed before he started to work for Grand
Trunk. Ibid. Dr. Bernick referred Williams to a
psychiatrist “years ago,” although he believes that
Williams did not end up going when he first
recommended it. Id. at 66-67. He has since referred
Williams to psychiatric treatment but Williams did not
always comply. Id. at 68.

Dr. Bernick testified about his understanding of a
treatment plan saying:
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A treatment plan can have both immediate
short-term and long-term implications. If I've
seen someone for cardiovascular disease, then
they may have acute exacerbation of
hypertension that requires an [sic] medication
immediately, but then there would be a longer
term medication, and then monitoring of that to
see that it’s effective.

The treatment plan would include the
medication, lifestyle medication, exercise,
dietary changes often times, particularly blood
pressure, weight control, many, many different
factors.

Id. at 69. Referral to a psychologist was part of his
treatment plan for Williams. Ibid.

Dr. Bernick believed that there is a difference
between a “treatment plan” and “advice” stating:

You can give a lot of advice about this, that and
the other thing that may or may not reach
significance, but the treatment plan should be
based on something that is of medical
significance.

Ibid.

Dr. Bernick said that the FMLA paperwork
submitted to Grand Trunk is for “administrative
purposes as opposed to specific treatment.” Id. at 70. “I
mean administrative in the context that this whole
concept of FMLA as a legal entity that has medical
implications.” Id. at 71.
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Dr. Bernick said “I've certainly told him, as I've told
other patients, that if you’re having certain problems
and you do not feel safe, then you should not be in the
workplace, but the administrative form that they call
FMLA is not how that sort of information is
transmitted to the patient.” Id. at 123. Dr. Bernick tells
his patients this information during visits. Id. at 124.
Dr. Bernick said that a prescription he gives a patient
is a form of treatment. Ibid.

Dr. Bernick did not order Williams to take off any
specific day of work or to take Xanax on any particular
day. Id. at 126. Williams did not contact Dr. Bernick’s
office in December 2011. Id. at 91. He visited Dr.
Bernick in January 2012 because he was ill, stressed,
and needed FMLA paperwork revised. Id. at 91-92.
After the January 2012 visit, Dr. Bernick started
estimating that his flare-ups would occur up to three
times per month, five days per episode. Id. at 92. The
FMLA paperwork he filled out in January 2012 was
prospective, not retrospective. Id. at 92-93.°

The dates that Dr. Bernick signed off on for
December 2011 are based on what Williams told him.
Id. at 94. He had no recollection of what Williams
actually did on those days. Ibid. Dr. Bernick stated, the
January 6 note “was at the request of Mr. Williams
regarding the time that he was off work.” Ibid.

6 Prior to January 2012, on September 2, 2011, Williams had
sought FMLA leave after a particular absence, and then Grand
Trunk excused the absences. JX 11 at 88, Tr. 148.
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B. DOCUMENTARY EVIDENCE
Joint Exhibits

The parties submitted the following 19 joint exhibits
(“JX”) that were admitted into evidence:

JX1

JX 1 1is the transcript of Grand Trunk’s
investigative hearing into the Webster Williams
excessive absenteeism charge held on January 13,2012
in Flat Rock, Michigan. JX 1 at 1, GTW 731. James
Golombeski (“Golombeski”) was Grand Trunk’s
interrogating officer. Ibid. Ryan Miscikowski
represented Williams. Ibid. Williams and Lance
Osmond, his manager, testified at the hearing. Id. at 3,
GTW 733

Osmond stated the issue considered at the hearing:
“Monthly attendance audits for Flat Rock were being
done, and I noticed a matter or absenteeism from Mr.
Williams for the month of December 2011; marking off
sick in conjunction with rest days.” Id. at 8-9, GTW
738-739. Osmond also testified to “instances where we
do allow a day off’ in which a company manager
approves the day even if an employee has used all
available personal and vacation days. Id. at 20, GTW
750.

During the hearing, additional provisions of the
attendance policy were highlighted including Article 32
of the BLET Agreement, Section A, which states,
“Engineer shall not be expected to work when sick, but
in case of being compelled to lay off on account of
sickness of themselves, or family, must in some manner
notify the Crew Management Center of their inability
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to protect the service requirements of the Company.”
Id. at 16-17, GTW 746-47.

When questioned about the unexcused leave days in
December, Williams claimed, “The days that are
alleged that I marked off were for my sickness. It’s just
that simple.” Id. at 25, GTW 755.

JX 2

JX 2 is a letter from Tassin to Williams dated
January 24, 2012. JX 2 at 64, GTW 80. Tassin stated
the “record contains credible testimony and substantial
evidence proving that you violated USOR — General
Rule I - Duty Reporting Absence” and after considering
the violation and past discipline record Tassin
dismissed Williams from service. Ibid.

JX 3

JX 3 contains copies of Williams’ W-2’s from 2010 to
2012. JX 3 at 65-67, Williams 67-69.

JX 4

JX 4 is an email from Golombeski to Tassin and
Steve Napierkowski, on January 22, 2012. JX 4 at 68,
GTW 820. Golombeski stated that a hearing had been
held in the Williams case on January 13, 2012, proving
that Williams was:

... absent 6 days within a 16 day span. 5 of the
sick days were in conjunction with his off days.

Mr. Williams provided Medical Documentation
on January 6™ with all the dates covered for his
unexcused absences. He did not secure
documentation at the time of sickness but did so
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January 6™. Mr. Williams exhausted all FMLA
prior to the end of the year and was not
available to him.

I believe Mr. Williams is in violation of General
Rule I by marking off sick in conjunction with
his off days to extend his time off.

Ibid.
JX 5

JX 5 is a copy of CN’s operating rules. JX 5 at 69.
Importantly for this case, Rule I reads:

Duty-Reporting or Absence. Employees must
report for duty at the designated time and place
with the necessary equipment ready to perform
their duties. Those subject to call must not leave
their usual calling place without notifying those
required to call them.

Employees must not engage in other business,
be absent, allow others to fill their assignment
or exchange duties with others unless
authorized to do so.

Employees must immediately give change of
address and telephone number to their
supervisor and those required to call them to
duty. Employees must call for their mail
regularly and answer correspondence promptly.

Employees are required to work regularly and
without excessive layoffs or absences. An
employee who is permitted to layoff is expected
to mark up promptly within 24 hours or less of
the mark-off time, unless the employee requests
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and receives permission to be of for a specific
period of time longer than 24 hours.

Ibid.
JX 6

JX 6 is a Certification of Health Care Provider for
Employee’s Serious Health Condition (Family and
Medical Leave Act), completed by Dr. Bernick on
October 13, 2010, in which Dr. Bernick states that
Williams is under his care and has a “lifelong”
condition of migraines. JX 6 at 71-2, GTW 638-39. Dr.
Bernick recommends that Williams have FMLA leave

for one time each month for one day at a time. Id. at 72,
GTW 639.

JX 7

JX 7 is a Certification of Health Care Provider for
Employee’s Serious Health Condition (Family and
Medical Leave Act), completed by Dr. Bernick on
February 5, 2011, in which Dr. Bernick diagnoses
Williams with migraines, and recommends that he be

given leave one time each month for 4-5 days per
episode. JX at 74, 76, GTW 619, 621.

JX 8

JX 8 is a Certification of Health Care Provider for
Employee’s Serious Health Condition (Family and
Medical Leave Act), completed by Dr. Bernick on
February 5, 2011 and corrected on February 23, 2011.
JX 8 at 78, GTW 613. This form corrects Dr. Bernick’s
previous version of the certification form. Ibid.; see JX
7. Dr. Bernick again diagnoses Williams with
migraines, and recommends that he be given leave two
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times per month for 4-5 days per episode. JX 8 at 79,
GTW 614 (emphasis added to reflect correction).

JX9

JX 9 is a Certification of Health Care Provider for
Employee’s Serious Health Condition (Family and
Medical Leave Act), completed by Dr. Bernick on
August 24, 2011. JX 9 at 82, GTW 599. Dr. Bernick
diagnoses Williams with a lifelong migraine condition,
and recommends leave for one time each month for 4-5
times per episode. JX 9 at 83-4, GTW 600-01. A note on
the front of this document shows that the request was
“Approved for: 7/29/11 — 1/29/12 Up to 2 occurrences
per month . .. Up to 4 days per occurrence.” JX 9 at 82,
GTW 599.

JX 10

JX 10 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on January 25,
2012.JX 10 at 86. Dr. Bernick diagnoses Williams with
depression and anxiety. Ibid. Dr. Bernick sates that
Williams became unable to work on January 29, 2012,
that he is currently taking Xanax, and that Williams is
not cleared to return to work. Ibid.

JX 11

JX 111is a letter from CN, dated September 2, 2011,
notifying Williams that his request for FMLA leave
was approved, entitling Williams to take FMLA leave
up to two times per month and up to four days per
occurrence. JX 11 at 88, GTW 597. The period he is
approved to take leave is July 29, 2011 to January 29,
2012. Ibid. The letter warns that if an absence is
denied FMLA leave and the employee still takes the



App. 77

day off of work CN considers the absence unauthorized
and may subject the employee to disciplinary action.
Ibid. The letter notes two days of approved leave on
July 29 and 30, 2011. Ibid.

JX 12

JX 12 is a letter from CN, dated December 5, 2011,
informing Williams that his requested absence dates
“exceed the frequency and/or duration of intermittent
time off work provided on your certification.” JX 12 at
594. The letter asks Williams to provide more

information to CN to support his need for continued
FMLA leave. Ibid.

The letter lists November 20, 21, 22, and 25, 2011
as “Pending” determination of FMLA status because
Williams elected FMLA leave on those dates. Ibid. The
letter warns Williams that if he does not provide the
necessary paperwork from his medical provider for
authorization, the pending days will convert to
unauthorized absences. Id. at 594-95.

JX 12 also includes a letter to Williams from CN’s
HR Department. Id. at 596. The letter lists all the days
from July 29, 2011 to November 25, 2011 that Williams
used FMLA leave. Ibid. It then asks Williams to obtain
his physician’s signature to authorize FMLA leave on
the days in which he exceeded his FMLA leave. Ibid.

JX 13

JX 13 is a letter to Williams from CN’s HR
Department on December 14, 2011. JX 13 at 93. It
states that Williams is not eligible for FMLA leave
starting January 1, 2012. Ibid. It states that an
employee must work at least 1,250 hours in the
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previous 12 months in order to be eligible for FMLA
leave. Ibid. As Williams had not met the minimum
threshold of hours worked, he was not eligible for
FMLA leave. Ibid. Williams may become eligible for
FMLA leave once he works the requisite hours. Ibid.
The letter warns that further leave days taken before
reaching the requirement will be designated as
“unauthorized” and “could result in disciplinary
action.” Ibid.

JX 14

JX 14 is a letter to Williams from CN’s HR
Department on December 28,2011, stating that the HR
Department had not received the required
documentation to certify and approve Williams’
November 20, 2011 request for FMLA leave. JX 14 at
94.

JX 15

JX 15 is a letter to Williams from CN’s HR
Department on August 1, 2011, stating that the FMLA
leave he requested on July 29 and July 30, 2011 fall
outside of the certified period of his leave request. JX
15 at 95, GTW 603. As such, CN requested additional
paperwork from Williams’ physician in order to
approve the leave request. Ibid.

JX 16

JX 16 is a letter to Williams from CN’s HR
Department on March 8, 2011. JX 16 at 97, GTW 605.
The letter notifies Williams that he has been approved
to receive FMLA leave from December 24, 2010 to June
24, 2011 for up to 4 occurrences per month and up to 5
days per occurrence. Ibid. The HR department reminds
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Williams if he wants to use FMLA leave he must
designate an absence as such through the normal time
report and mark-off procedures. Ibid. Twelve absences
preceding the date of the letter show approval for
FMLA leave.

JX 17

JX 17 is a letter from CN to Williams dated
February 28, 2011. JX 17 at 99, GTW 607. The letter
states that Williams must have his doctor sign off on
certain leave days taken in late 2010 and early 2011 in
order for Williams to have FMLA leave for those days.
JX 17 at 99-100, GTW 607-08. The letter shows that
Dr. Bernick signed off on the leave taken on March 4,
2011. JX 17 at 100, GTW 608.

JX 18

JX 18 is a note from Dr. Bernick, dated January 6,
2012. JX 18 at 101. Dr. Bernick states, “Mr. Williams
has been under my care for a medical condition in
December 9-10, 12-16, 18-19, and 21-22.” Ibid.

JX 19

JX 19 is a Work Attendance Review chart from
November 28, 2011 to December 29, 2011 for Webster
Williams. JX 19 at 102. It shows that Williams marked
off sick on December 12, 13, 18, 21, 27, 28. Ibid.
Williams used leave on December 9 and 16. Ibid.
Williams had rest days on November 30 and December
1,7,8, 14, 15, 22, 23, and 29. Ibid.

JX 20

JX 20 is a copy of the Dr. Bernick’s deposition. The
deposition was taken on February 12, 2014 in
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Dearborn, Michigan. JX 20. The summary of his
testimony is detailed in its entirety in this decision,
supra Part I1. A.

Complainant’s Exhibits

Complainant submitted the following exhibits
(“CX”) that were admitted into evidence:

CX1and CX 2

CX 1 and CX 2 are copies of Williams’ medical
records.

CX3

CX 3 is a copy of the hospital treatment records for
Williams’ son, Wesley Watt, in May of 2012. CX 3. The
amount due for treatment is $3,047.50. CX 3.

CX17

CX 7 is a copy of Williams’ psychiatric records with
Dr. Ghulam Qadir. CX 7.

CX 8

CX 8 is a copy of JX 12 at 596, except that it shows
Dr. Bernick signed off on leave days from July 29, 2011
to November 25, 2011. CX 8.

CX9
CX 9 is a duplicate of JX 10. CX 9.
CX10

CX 10 1is a duplicate of JX 12 at 90-92, GTW 594-95.
CX 10.
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CX11
CX 11 is a duplicate of CX 8. CX 11.
Respondent’s Exhibits

Respondent submitted the following exhibits (“RX”)
which were admitted into evidence:

RX1

RX 1 is an OSHA Case Activity Worksheet dated
March 7, 2012. RX 1. The worksheet describes
Williams’ complaint against Grand Trunk. Ibid.

RX 3

RX 3 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on January 29,
2007. RX 3. Dr. Bernick diagnosed Williams with

depression/anxiety and refers him to a psychiatrist.
Ibid.

RX 4

RX 4 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on May 7, 2007. RX
4. Dr. Bernick diagnoses Williams with depression and
refers Williams to a psychiatrist. Ibid.

RX 5

RX 5 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on March 8, 2008.
RX 5. Dr. Bernick diagnosed Williams with
anxiety/depression and prescribes Xanax. Ibid.
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RX 6

RX 6 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on April 25, 2008.
RX 6. Dr. Bernick diagnosed Williams with
depression/anxiety and prescribes Xanax. Ibid.

RX 7

RX 7 is a Medical Status Report form for Webster
Williams, completed by Dr. Bernick on June 4, 2008.
RX 7. Dr. Bernick notes that Williams is no longer
taking any medications. Ibid. Dr. Bernick clears
Williams to work without any restrictions. 1bid.

RX 8

RX 8 is a copy of Williams’ disciplinary record at
Grand Trunk.

RX 10

RX 10 is a copy of OSHA’s findings letter in this
case.

RX 11

RX 11 is Grand Trunk’s FMLA policy for U.S.
employees.

RX 12

RX 12 is a copy of Grand Trunk’s procedures for
implementing its FMLA leave policy for U.S.
employees. RX 12. The document states, “In order to
have a day away from work designated as FMLA leave
employees must identify the day as such through their
normal time reporting/mark-off procedures.” Ibid.
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RX 13

RX 13 is a revised copy of Dr. Bernick’s medical file
consistent with my December 17, 2013 Order. RX 13.

RX 14

RX 14 consists of the February 22, 2012 treatment
records for Webster Williams from Oakwood Heritage
Hospital in Taylor, Michigan. RX 14.

RX 15

RX 15 contains Williams’ medical records from Dr.
Tae W. Parks at Apex Behavioral Health Western
Wayne, PLLC. RX 15.

RX 16

RX 16 contains Williams’ medical records from his
treatment with Dr. Ghulam Qadir at Apex Behavioral
Health Western Wayne, PLLC. RX 16.

RX 17

RX 17 consists of blank calendar print-outs for the
months of November 2011, December 2011, and
January 2012 submitted for demonstrative purposes at
the hearing. RX 17

RX 187

RX 18 is an Hours of Service Log for Webster
Williams showing his start and finish times at work for
December 2011. RX 18.

" The transcript refers to this document as exhibit 477; for
purposes of clarity, this decision lists the document as exhibit 18.
Tr. 57.
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II. LAW

The FRSA whistleblower provision prohibits covered
rail carriers from retaliating against an employee who
engages in certain protected activities. 49 U.S.C.
§ 20109(a). The FRSA incorporates the burden shifting
and levels of proof procedures enacted under the
Wendell H. Ford Aviation Investment and Reform Act
for the 21* Century (“AIR 217). 49 U.S.C.
§ 20109(d)(2)(A); Santiago v. Metro-North Commuter
Railroad Company, Inc., ARB No. 10-147, ALJ No.
2009-FRS-11, at 11 (ARB July 25, 2012); see also AIR
21, 49 U.S.C. 42121(b)(2)(B)(iii). In order to prevail, a
complainant must prove by a preponderance of
evidence that he or she (1) engaged in protected
activity, (2) suffered an unfavorable personnel action,
and (3) the protected activity was a “contributing
factor” in the unfavorable personnel action.®
DeFrancesco v. Union R.R. Co., ARB No. 10-114, ALJ
No. 2009-FRS-9, at 4-5 (ARB Feb. 29, 2012) (applying
AIR21’s legal burdens of proof found at 49 U.S.C.
§ 42121(b)(2)(B)(iii)). Contributing factor means “any
factor which, alone or in connection with other factors,
tends to affect in any way the outcome of the decision.”
Id. at 6; see also Hutton v. Union Pac. R.R. Co., ARB
No. 11-091, ALJ No. 2010-FRS-20, at 12 (ARB May 31,
2013). The burden then shifts to the employer to prove
“by clear and convincing evidence, that the employer
would have taken the same unfavorable personnel

8 Because the parties agree that his termination constituted
adverse action, I need not discuss that issue. See generally,
Respondent’s Post-Hearing Brief (“RPHB”) and Complainant’s
Post-Hearing Brief (“CPHB”).
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action in the absence of that behavior.” 49 U.S.C.
§ 42121(B)(2)(B)(ii).

The regulations governing cases brought under the
FRSA are found at 29 C.F.R. Part 1982. They
incorporate the General Rules of Practice and
Procedure before the OALJ, which are found at 29
C.F.R. Part 18.

IV. DISCUSSION

A. WHETHER RESPONDENT IS A COVERED RAIL
ROAD COMPANY AND COMPLAINANT IS AN
EMPLOYEE UNDER THE FLSA

The FRSA applies to any “railroad carrier engaged
in interstate or foreign commerce, a contractor or a
subcontractor of such a railroad carrier, or an officer or

employee of such a railroad carrier.” 49 U.S.C.
§ 20109(a).

Grand Trunk is a “Class 1 freight railroad” engaged
in interstate or foreign commerce employing several
thousand employees and operating a rail network
throughout Michigan, Indiana, Illinois and Ohio. OFL
at 2, Tr. 19. Accordingly, Grand Trunk qualifies as a
railroad carrier within the meaning of the FRSA. 29
U.S.C. § 20109 (a). Williams was employed as a
locomotive engineer at all relevant times, Tr. 109, and
he is thus classified as an “employee” of a covered
railroad carrier.
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B. WHETHER WILLIAMS ENGAGED IN PROTECTED
ACTIVITY

1. Applicable Law Regarding Protected
Activity under the FRSA

As noted above, the FRSA, 49 U.S.C. § 20109,
prohibits railroads from discriminating against their
employees for reporting safety and security issues to
the company, a regulatory body, or a law enforcement
agency. See 49 U.S.C. §§ 20109(a), (b). Importantly for
this case, the FRSA expressly provides:

(c) Prompt Medical Attention.—

(2) Discipline.— A railroad carrier or person
covered under this section may not discipline, or
threaten discipline to, an employee for
requesting medical or first aid treatment, or for
following orders or a treatment plan of a treating
physician, except that a railroad carrier’s refusal
to permit an employee to return to work
following medical treatment shall not be
considered a violation of this section if the
refusal is pursuant to Federal Railroad
Administration medical standards for fitness of
duty or, if there are no pertinent Federal
Railroad Administration standards, a carrier’s
medical standards for fitness for duty. For
purposes of this paragraph, the term “discipline”
means to bring charges against a person in a
disciplinary proceeding, suspend, terminate,
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place on probation, or make note of reprimand
on an employee’s record.

49 U.S.C. §20109(c) (2) (emphasis added).

In my August 6, 2013 Order Denying Respondent’s
Motion to Dismiss, based on the evidence then before
me, I decided that Complainant had sufficiently alleged
a work-related injury to survive a motion to dismiss.
Order Denying Respondent’s Motion to Dismiss at 4. I
also held, in the alternative, that even if Williams’
injury was not work-related’, he had sufficiently
alleged that he was following the orders or treatment
plan of his treating physician, Dr. Bernick, to come
within the plain language of the statute and its overall
purposes. Id. at 4-6.

Respondent, continues to argue: (1) that Dr. Bernick
only provided “advice” to complainant to “not work”
under certain conditions, and, that such “advice” did
not constitute “orders or a treatment plan” within the
meaning of the FRSA, Respondent’s Post-Hearing Brief
(“RPHB”) at 15; (2) the only actual order or treatment
plan given by Dr. Bernick was that complainant visit a
psychiatrist, and, since he only visited a psychiatrist
once prior to filing the instant case, he is not entitled to
reliefbecause the FRSA does not protect employees “for
following only that portion of his orders or treatment

 During the hearing and in Post-Hearing Briefs, Complainant
seemed to abandon any argument that his condition was work-
related. See Complainant’s Post-Hearing Brief (“CPHB”) (stating,
“Since birth, Williams has suffered from anxiety, migraine
headaches, and depression.”). Rather, he simply argued that he
engaged in protected activity by following the orders or treatment
plan of his treating physician.
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plan that he chooses to follow,” id. at 19; and
(3) inasmuch as Complainant only notified his
employer of the medical treatment plan and orders
after his December 2011 absences, he could not have
been following his doctor’s treatment plan or orders for
those absences, id. at 17-19. Respondent also asserts
that Williams’ claim was not made in “good faith” as
required by 49 U.S.C. § 20109(a). Id. at 19-22. In
addition, Respondent argues that it has proven by clear
and convincing evidence that it would have terminated
complainant even in the absence of his protected
activity. Id. at 24-26. Finally, with regard to the merits
of the action, Respondent claims that Complainant’s
alleged illnesses are not protected under FRSA because
they are not work-related injuries. Id. at 21-22.
Respondent also raises various arguments with regard
to damages. Id. at 26-32.

Respondent’s penultimate argument raised above,
i.e., that Complainant’s absences from his illness
cannot be protected activity within the meaning of
FRSA because those illnesses were not work-related, is
easily disposed of. See id. at 21-22. In Bala v. Port
Authority Trans-Hudson Corp., ARB No. 12-048, ALJ
No. 2010-FRS-26 (ARB Sept. 27, 2013), the
Administrative Review Board (“ARB”) determined that
49 U.S.C. § 20109(c)(2) applies to orders and treatment
plans arising “out of on-duty and off-duty injuries.” Id.
at 14 n.9 (emphasis added). “The express statutory
language set out in Sections 20109(c)(1) and (2), as well
as the legislative history reflecting Congress’s broad
concern over safety in the railroad industry and
protection of injured railroad workers, make clear that
Congress did not intend to foreclose from protection
railroad workers who ‘follow[] orders or a treatment
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plan of a treating physician” even when the injury they
are being treated for occurred off-duty.” Id. at 14. As
the ARB has noted, Congress’s passage of amendments
to the FRSA represents a “progressive expansion of
anti-retaliation measures in an effort to address
continuing concerns about railroad safety and injury
reporting.” Santiago, ARB No. 10-147, at 15, cited in
Bala, ARB No. 12-048, at 14. .

2. Williams engaged in protected activity by
following Dr. Bernick’s advice, orders and
treatment plan.

Neither the FRSA nor its regulations define “orders”
or “medical treatment plan.” Similarly, the term
“advice” appears in neither the statute nor the
regulation. Respondent argues that, as Dr. Bernick is
a trained physician and complainant’s treating doctor,
his definition of these terms should apply. It then
proceeds to portray Dr. Bernick’s usage of these terms
when discussing various aspects of his recommended
treatment as inconsistent with the statutory coverage
of “medical treatment.” I reject Respondent’s
argument.’

The ordinary meaning of “advice” is “an opinion or
suggestion about what someone should do” or a

1 Defining the words of a statute is, in the first instance, the role
of the Congress. Chevron U.S.A., Inc. v. Nat’l Res. Def. Council,
Inc., 467 U.S. 837, 842 (1984). If Congress is silent on a specific
issue, the judiciary is the final authority on issues of statutory
construction. Ibid. The judicial branch accords the executive
department’s statutory construction “considerable weight” when
Congress is silent on a specific issue and charges federal agencies
with implementing and enforcing a statute. Id. at 844.
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“recommendation regarding a decision or course of
conduct.” See www.merriam-webster.com/dictionary/
advice (last visited July 31, 2014). The ARB has
interpreted the words “medical treatment plan™:

Medical treatment is generally defined as the
management and care of a patient to combat
disease or injury. DORLAND’S ILLUSTRATED
MEDICAL DICTIONARY (28th ed. 1994) at 999,
1736. It is understood to include more than first aid
treatment and may be provided in the immediate
aftermath of a work injury and over a period of time
following an injury depending on the severity of the
injury. Santiago, 2009-FRS-11, at 20-21 (Sept. 14,
2010). When defining the words of a statute, they
are presumed to be used in their ordinary and usual
sense. Caminettiv. United States, 242 U.S. 470, 485
(1917). The ordinary meaning of “medical
treatment” refers to the management and care of a
patient over a period of time beyond initial injury
and is dictated by the severity of the injury or
disease.

Santiago, ARB No. 10-147 at 10-11. In that same
decision, the ARB further wrote:

“treatment plan” is commonly used to include not
only medical visits and medical treatment, but also
physical therapy and daily medication, among other
things. A treatment plan may require the employee
to engage in daily exercises during the work day.
The fact that (c)(1) protects the employee’s actions
and extends beyond medical visits does not limit the
medical treatment protected in (c)(1).

Id. at 11.
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The ARB noted in Bala that an employee could “be
disciplined when absences are not associated with a
medical treatment plan.” Bala, ARB. 12-048, at 14 n. 9.
In any case, given the “broad concerns of the Congress
over railroad employee safety,” Bala, ARB No. 12-048,
at 12, these references to medical care must be liberally
construed consistent with the Act’s remedial nature to
ensure that railroad employees under a physician’s
care are not punished by their employing companies
when following a treating doctor’s instructions.

Dr. Bernick has treated Williams for six to eight
years for both on-duty and off-duty health issues; he
has provided regular diagnoses, prescriptions, and
advice to him throughout that period. JX 20 at 8; Tr.
11-12. He diagnosed Williams with a lifelong history of
depression, anxiety, and migraines, JX 20 at 9-11, 66,
and prescribed Xanax for Williams to take when
experiencing one of his depression or anxiety episodes.
JX 20 at 14, 16-19, 21. As early as January 2007, RX 3,
Dr. Bernick provided Medical Status Report forms to
Respondent for Complainant documenting his
depression and anxiety diagnoses. Similarly, as early
as March 2008, RX 5, Dr. Bernick specifically notified
Grand Trunk of Williams’ prescription for Xanax. RX
6. Dr. Bernick continued to provided Certifications of
Health care Provider for Employee’s Serious Health
Condition, which Williams provided to Grand Trunk to
accompany FMLA requests in October 2010, JX 6; JX
20 at 221, again in February 2011, JX 7 and 8, and yet
again in August 2011. JX 9; JX 20 at 25-26.

As a medical professional, Dr. Bernick was
knowledgeable of the side effects Xanax can have, such
as poor concentration, and that reactions to the drug
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varies from patient to patient. Id. 17-18. He also knew
that the migraine headaches such as those experienced
by Complainant caused episodic head pain and nausea.
Id. at 22. Thus, he knew that both anxiety and
depression, when treated by appropriate medication,
e.g., Xanax, were likely to result in poor concentration
and cause other side effects, id. at 17-18, 109; and
migraine headaches resulted in Williams’ inability to
concentrate, focus, and perform well. Id. at 30. Dr.
Bernick understood that either condition would be a
cause of concern for the operation of railroad
equipment as required by Complainant’s engineer
position, and as a board certified occupational medicine
practitioner and “regular doctor for Grand Trunk
employees starting a number of years ago,” he was
particularly knowledgeable about Complainant’s work
requirements as an engineer. JX 20 at 8, 9. Dr. Bernick
knew, for example, that the position requires
concentration, alertness, and good vision. Id. at 15. His
“advice” to Williams not to work if he felt he could not
do so safely because he was having an episode, see, e.g.,
JX 20 at 6,15-16, 17, 29, 43, was thus no different than
the advice he gives his other patients. Id. at 15-16,
123.1

' When asked if an employee such as Williams should go to work
if he is taking Xanax and suffers side effects that could affect his
or her safety, Dr. Bernick said, “I would have given the advice if
you can’t function safely then you shouldn’t be at work.” Id. at 17.
With regard to taking medication such as Xanax, he stated: “If in
his or her determination they do not feel safe at work, they should
not be at work.” Id. at 18. Dr. Bernick considered complainant to
be honest and took him at his word with regard to his symptoms.
Id. at 18-19.
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When Dr. Bernick completed Williams’ FMLA
paperwork in February 2011, his medical opinion,
advice, and orders remained the same. See generally JX
8. Williams suffered from migraine headaches with
symptoms including “headache[s], nausea, dizziness,
vision change, and poor concentration.” JX 8 at 79,
GTW 614. Based on Williams’ medical condition, Dr.
Bernick provided leave as much as “two times per
month for 4 — 5 days per episode.” JX 8 at 80. Dr.
Bernick listed Williams’ condition as “life long.” JX 8 at
79. Grand Trunk continued to approve Complainant’s
requests for FMLA leave; in September 2011,
Respondent notified complainant that he was entitled
to take up to two times per month of leave and up to
four days per occurrence for the period of June 29, 2011
to January 29, 2012. JX 11.

Dr. Bernick reiterated his instructions in January
of 2012. JX 20 at 41. He testified that Williams acted
upon the medical advice to take off work if he could not
“function safely” after they spoke about how he was
feeling in December 2011. Id. at 43. In January 2012,
concerned over Williams’ reports to him about how he
had had been feeling, Dr. Bernick also advised
Williams that he should see a psychiatrist to get a more
definitive diagnosis. Id. at 50.

In its closing brief, Respondent attempts to
distinguish this case from the situation presented in
Bala, ARB No. 12-048. First, Respondent argues that
since Williams submitted Dr. Bernick’s FMLA leave
approval paperwork retrospectively to excuse his
December 2011 absences, Williams’ could not possibly
have been following existing medical orders when he
was off work. RPHB 18-19; see also Bala, ARB No. 12-



App. 94

048, at 14 n. 9 (articulating the limits on following a
doctor’s orders). Essentially, this is an argument that
Williams’ following Dr. Bernick’s medical advice was
not done in good faith. As noted above, however, Dr.
Bernick instructed Williams on multiple occasions prior
to the specific absences in December that if Williams
could not perform his duties safely then he should not
work. See, e.g., id. at 15-16, 17, 29, 30, 36, 41, 43. In
light of the consistency of Dr. Bernick’s advice to
Williams regarding the circumstances surrounding
when he should take Xanax and Aow he should
evaluate his ability to work when under the influence
of that medication, as well as Dr. Bernick’s familiarity
with Williams’ work environment both from caring for
Williams and from having worked as a physician for
Respondent, I find that Dr. Bernick’s “advice”
constituted a “medical treatment plan,” and that
Williams’ compliance with those instructions was done
in “good faith.” See Santiago, ARB No. 10-147; Tr. 69.
As Dr. Bernick himself explained: “You can give a lot of
advice about this, that and the other thing that may or
may not reach significance, but the treatment plan
should be based on something that is of medical
significance.” Tr. 69. Clearly, the nature of the
symptoms suffered by Williams when he was
experiencing an anxiety episode or migraine headaches,
as well as the potential side effects caused by his
prescribed medication, were medically significant, and
those symptoms and side effects were the basis for Dr.
Bernick’s treatment plan.'?

2 Respondent’s attempted distinctions between “advice” and
“treatment plan” are also, in any case, not only strained and
arbitrary, but meaningless. When Dr. Bernick was asked whether
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Respondent further argues that Dr. Bernick’s
recommendation that Williams see a psychiatrist was
part of his “treatment plan,” and, as such, Williams’
failure to receive ongoing psychological treatment
constitutes a lack of good faith, which should void any
finding of otherwise statutorily-protected activity.
Respondent’s argument, however, is wrong both as a
matter of fact and of law. First, Williams had seen a
psychologist in 2007 at or around the time Dr. Bernick
made his referral. RX 3 and RX 4. Second, Williams
provided a reasonable explanation as to his reluctance
to speak with anyone about his personal problems. Tr.
115. Dr. Bernick testified that “there are many factors
as to why people see or do not see psychiatrists,
probably if we all saw them, then it would be generally
acceptable.” JX 20 at 51. Such reluctance is not
uncommon. While Complainant’s failure to continue
following up with psychiatric treatment may have been
ill-advised from a mental health perspective, it does
not, under the facts of this case, constitute a lack of
“good faith.”

Finally, I find that the evidence as a whole supports
Williams’ claim that he followed Dr. Bernick’s
treatment plan in good faith. Dr. Bernick not only
testified that he found Complainant honest and reliable
with regard to his reporting of symptoms but testified
that Complainant was neither a “seeker of drugs nor an
abuser of drugs.” JX 20 at 27. He clearly considered

Williams’ failure to see a psychiatrist in January 2012 as he urged
would have changed his recommendation as to whether Williams
should work or not work when experiencing symptoms of migraine
headaches, depression or anxiety, Dr. Bernick specifically
responded: “no.” JX 20 at 49.
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Williams to be “up-front” with him, JX 20 at 58, and
Dr. Bernick had no qualms about certifying Williams’
December absences retrospectively because he “trusted
in Mr. Williams to do what he had to do. If he didn’t
feel he was safe, he should not be functioning in the
workplace.” JX 20 at 36. In other words, Dr. Bernick
believed that Williams was responding to the medical
advice he was given in good faith.

During the hearing, Respondent’s attorney directed
much of her cross-examination to Williams’ inability to
recall exactly what he did on each of his December sick
days, see Tr. 171-82; Williams testified repeatedly,
however, that he took Xanax on the days he called in
sick in December 2011 and that he did not feel he could
work safely. See tr. 121,171,173, 177-82. Williams also
testified that he did not “suffer any illnesses other than
the illnesses that [he] was being treated for by Dr.
Bernick.” Tr. 223. Williams fully understood Dr.
Bernick’s instructions: “[jlust about every time I come
in his office — or when I'm in his office and we’re
discussing my condition.” Ibid. Williams followed his
doctor’s instructions when he was absent from work
during the month of December. Id. at 115, 121.

I find Williams’ testimony that he was sick on the
days he was absent from work in December to be
credible. He quite candidly acknowledged that he could
not remember much of what he did on the particular
days that he was absent, but clearly remembered that
he was taking Xanax and experiencing anxiety attacks
and episodes of depression on the days he called in sick.
One could hardly expect Williams to recall his exact
activities during a handful of sick days over two years
ago. At the same time, it is reasonable to believe that
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someone would remember calling off sick during a
certain period of time because they felt they were
incapable of working safely because of their symptoms
and use of prescribed medication. The credibility of
Williams’ claim that he was truly sick when he took off
in December is further supported by Tassin’s
determination to not charge Williams with a false claim
of sickness or missing a call when he was on-call. Id. at
24, 67. Tassin specifically testified that the record did
not show that Williams engaged in any activities
raising a suspicion that he was not sick on the days he
was absent. Id. at 46 (emphasis added).

Accordingly, I find that when Williams marked off
sick on several days in December 2011, he was acting
in good faith and following the orders or treatment plan
of his treating physician. Respondent’s arguments
notwithstanding, I find that Dr. Bernick’s “advice” to
Williams constitutes “medical orders or a treatment
plan” within the meaning of the FRSA. I thus find that
Williams was engaged in protected activity when he
followed that advice and was absent from work during
December 2011.

B. WILLIAMS’ PROTECTED ACTIVITY WAS A
CONTRIBUTING FACTOR TO RESPONDENT’S
ADVERSE ACTION.

1. Applicable Law Regarding Contributing
Factor

Complainant bears the burden of proving by a
preponderance of the evidence that his protected
activity was a contributing factor in the adverse action

he suffered. DeFrancesco, ARB No. 10-114, at 8. All
that Complainant must prove is that his protected
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activity was “any factor, which alone or in connection
with other factors, tend[ed] to affect in any way the
outcome of the [Respondent’s] decision” to terminate
him. DeFrancesco, ARB No. 10-114, at 6 (quoting
language from Sievers v. Alaska Airlines, Inc., 2004-
ATR-00028, at 26 (ALJ May 23, 2005)). “[A]lny weight
given to the protected [activity], either alone or in
combination with other factors, can satisfy the
‘contributing factor’ test.” Smith v., LLC, et al., ARB
No. 11-003 (ARB June 20, 2012) (quoting Marano v.
Dep’t of Justice, 2 F.3d 1137, 1140 (Fed. Cir. 1993)).
Complainant may establish that his protected activity
was a contributing factor either directly or indirectly
through circumstantial evidence. Williams v. Domino’s
Pizza, ARB No. 09-092, ALJ No. 2008-STA-052, at 6
(ARB Jan 31, 2011). Circumstantial evidence may
include, inter alia, temporal proximity, indications of
pretext, inconsistent application of an employer’s
policies, an employer’s shifting explanations for its
actions, or the falsity of an employer’s explanation for
taking adverse action. Sievers, at 26. Neither motive
nor animus is a requisite element of causation as long
as the protected activity contributed in any way — even
as a necessary link in a chain of events leading to
adverse activity. Hutton, ARB No. 11-091, at 7.

2. Williams’ protected activity contributed
to Grand Trunk’s decision to terminate
him.

The statute does not prevent employers from
disciplining employees for excessive absences, nor does
the statute prevent employers for disciplining
employees for absences not associated with a treatment
plan or for falsely claiming to be sick. See Bala, ARB
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No. 12-048, at 14-15 (stating that nothing in the FRSA
interferes with a railroad company’s ability to
discipline employees for absenteeism associate with
unprotected absences). But this is not such a case.

“The ARB has repeatedly ruled that under certain
circumstances a ‘chain of events’ may substantiate a
finding of a contributory factor.” Hutton, ARB No. 11-
091, at 6-7. If Williams had not been following Dr.
Bernick’s orders and been absent in December 2011, he
would not have been targeted for his absences during
that month. Id. at 9; Tr. 195. As Complainant points
out, “Williams is not claiming adverse personnel action
under the statute for [Respondent’s] initiating the
disciplinary process, but is claiming adverse action for
his termination.” Complainant’s Reply Post Hearing
Brief (“CRPHB”) at 9.

Williams marked off “sick” after experiencing flare-
ups of anxiety and depression and concluding that he
could not work safely after taking medication pursuant
to medical orders and a course of treatment prescribed
by Dr. Bernick. Tr. 171-173." But for Williams’
absences on December 12, 13, 18, 21, 27, and 28, Tr.

3 Neither the testimony at the hearing nor the documentary
evidence make clear exactly what dates Williams called in to mark
off as sick. It is unclear, for example, whether Williams actually
called in sick on both December 12 and 13. Tr. 176; JX 19.
Williams may have called in sick on both days, but it appears that
he called on December 12 at 6:29 pm, and his sick day may have
then carried over into December 13. JX 19. Similarly, he may have
called in sick on both December 27" and 28™, but it appears he
called in sick only on December 27 at 2:13 pm, and his sick day
may have carried over into December 28. Tr. 182-83; JX 19.
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121; JX 19, Grand Trunk would not have held and
investigatory hearing and terminated him.

It is immaterial that Williams had FMLA leave
days available or that several, but not all, days were
covered by subsequently approved FMLA leave. The
FRSA is clear that an employee cannot be disciplined
for following the orders or treatment plan of a treating
doctor. Williams took off work because he was ordered
to do so whenever he could not work safely.

Respondent argues that Grand Trunk lacked
concurrent knowledge that Williams® absences
constituted a protected activity., CRPHB at 22.
Respondent cites Williams’ own testimony to confirm
that he did not tell anyone at Grand Trunk prior to his
investigatory hearing about his lifelong illness. CRPHB
at 22, Tr. 156-7, JX 20 at 22, 83. Respondent further
argues that the January 6, 2012 note and Williams’
FMLA paperwork notification Grand Trunk received
regarding Williams’ condition, was nonspecific, failed
to indicate that Williams was unable to work, did not
constitute a treatment plan or medical order, and did
not support the actual dates of Williams’ absences,
requiring Grand Trunk to make an unreasonable
inference that all absences taken in December were
FMLA leave. CRPHB at 22-23. Respondent also argues
that FMLA leave does not qualify as following a
treatment plan or order. Ibid.

Respondent is correct that “[clomplainants must
generally go beyond establishing that the employer, as
an entity, was aware of the protected activity, and
must instead show that the decision-maker who carried
out the alleged adverse action was aware of the
protected activity. Bala v. Port Authority Trans-
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Hudson Corporation, OALJ no. 2010-FRS-26, slip op. at
12 (Feb. 10, 2012) aff'd ARB No. 12-048 (ARB Sept. 27,
2013) (emphasis added). Tassin testified that he was
aware at the time of the investigatory hearing that
Williams was following the advice of Dr. Bernick.
Tassin knew that Dr. Bernick had prescribed
medication other than over-the-counter medication for
his condition. Tr. 48. As early as August 2011 “updated
FMLA forms were completed by Dr. Bernick which told
Respondent directly that Williams could not work when
suffering symptoms related to his anxiety.” CRPHB at
4 (citing JX 20 at 31 and JX 9). Complainant highlights
that “[t]he August 2011 FMLA paperwork was created
to be valid through January 2012, covering the time
period in question when GTW disciplined Williams for
making off sick.” CRPHB at 4.

As determined above, Williams was following Dr.
Bernick’s orders and treatment plan on the days he
was absent from work during December. Furthermore,
it is undisputed that Grand Trunk was aware of the
reason for Williams’ absences at the time Respondent
terminated Williams’ employment.

Although Tassin claims he was not aware of
Williams’ medical condition in December 2011, he
clearly learned the details of Williams’ condition and
Dr. Bernick’s advice during the investigatory hearing.
“The regulation does not require that an employee
make his or her employer aware of all the details of the
medical treatment or compliance with the plan.” Bala,
2010-FRS-26 (ALJ Feb. 10, 2012), slip op. at 12. And
while the December 2011 FMLA approval was not
obtained until January 6, 2012, Grand Trunk was
generally aware of Williams’ medical condition and
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specifically aware at the time termination occurred
that Dr. Bernick had confirmed his ongoing course of
treatment for his patient.

Respondent incorrectly relies on § 20109 (c) of the
FRSA for the proposition that an employer must know
of a treatment plan or physician’s order in advance of
the days taken off by an employee. RPHB at 23-24.
Specifically, Respondent argues that the provision
“clearly prohibits employees from seeking protection
pursuant to the FRSA based upon a medical excuse
obtained after-the-fact ....” RPHB at 24. Section
20109 (c), however, simply allows an employer to refuse
“to permit an employee to return to work following
medical treatment ... if the refusal is pursuant to
Federal Railroad Administration medical standards for
fitness of duty or, if there are no pertinent Federal
Railroad Administration standards, a carrier’s medical
standards for fitness of duty.” The provision is intended
as a defense for employers who do not permit an
employee to return to work when he or she cannot meet
certain medical standards. As noted above, the ARB
has determined that prior knowledge by the employer
is not a requisite for relief under the FRSA. See
Hutton, ARB No. 11-091, at 7 (stating that knowledge
was not a requisite element for protection under the
FRSA). As also discussed above, although Grand Trunk
may not have been aware of all the details surrounding
Williams’ December 2011 absences at the time,
Respondent was well aware of his life-long medical
conditions and Dr. Bernick’s medical treatment plan at
the time it terminated his employment. See Bala, 2010-
FRS-26, at 12 (stating that an employee need not
disclose the complete details of his medical treatment
plan or advice); see also Tr. 48 (Tassin testifying to his
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knowledge of Williams condition and Dr. Bernick’s
medical advice).

B. WHETHER GRAND TRUNK WOULD HAVE FIRED
WILLIAMS HAD HE NOT ENGAGED IN PROTECTED
ACTIVITY.

Respondent argues that even if the December 2011
FMLA leave days are treated as excused absences,
Complainant was absent a total of nine work days in
December (RPHB at 24-25), two of which (December 28
and 29) were considered unexcused by Grand Trunk.
According to Respondent, Williams was thus available
only seven of nine days, an 82% availability rate in
December, and places William below Grand Trunk’s
prescribed attendance level. Ibid. Respondent claims
the statute “requires the employee to notify the
employer of the need for accommodation or leave and
provide required documentation,” RPHB at 24-26, and
concludes, “[tlhe FRSA does not give railroad
employees free reign to determine their own schedule
and take off work at their pleasure based on their own
representation that they are following a doctor’s orders
or treatment plan.” RPHB at 26.

The record establishes that Grand Trunk initiated
an investigative hearing based on Williams’ alleged
violation of the USOR provision governing “excessive”
or “pattern” absenteeism. Id. at 79. Specifically, Tassin
determined that Williams’ December absences violated
Grand Trunk’s absenteeism rule. Id. at 52.

As noted above, I “must look at all the direct and
circumstantial evidence, as a whole, to determine
whether the Respondent clearly and convincingly
proved that the outcome would have been the same
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without [the protected activity]l.” Santiago, ARB. No.
10-147, at 19. Although the record indicates that
Complainant had been disciplined once for excessive
absences during the three years preceding his
termination (a “missed call” which Tassin admitted
was not considered when deciding how to discipline
Williams for the December absences), and Grand
Trunk had previously disciplined Complainant for
various other infractionsin 2010 and 2011, Respondent
has offered no evidence, let alone clear and convincing
evidence, suggesting that Grand Trunk was preparing
to discipline Complainant prior to deciding to fire him
for absences which I have determined to be protected
under the FRSA. Accordingly, Respondent has not
established through clear and convincing evidence that
it would have terminated Complainant had he not
followed the medical treatment orders of Dr. Bernick

C. DAMAGES

A successful complainant is entitled to be made
whole under the FRSA. 49 U.S.C. § 20109(e)(1). If an
employee prevails in a claim under the FRSA, remedies
available include “all relief necessary to make the
employee whole,” including reinstatement with the
same seniority status the employee would have had if
the discrimination had not occurred, back pay with
interest, and compensatory damages including
litigation costs, expert witness fees, reasonable
attorney fees, and compensation for any “special
damages sustained as a result of the discrimination.”
49 U.S.C. § 20109(e). Though not explicitly stated in
the FRSA, the ARB has found that damages for
emotional distress are available under language
identical to § 20109(3)(2)(c). See Ferguson v. New
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Prime, Inc., ARB No. 10-075, ALJ No. 2009-STA-0047,
at 7-8 (ARB Aug. 21, 2011)(interpreting 49 U.S.C.
§ 341105(b)(3)(A)(ii1); see also Mercier v. Union Pac.
R.R. Co.,ARB Nos. 09-101,-121, ALJ Nos. 2008-FRS-3,
3, at 8 (ARB Sept. 29, 2011)( complainant may seek
damages for mental hardship under the Act). Punitive

damages may also be granted in an amount not to
exceed $250,000. 49 U.S.C. § 20109(e)(3).

Complainant seeks: (1) back wages with interest
from January 24, 2012, until August 16, 2012, an
amount of $43,290.84;' (2) compensatory damages of
$13,047.50, an amount of $10,000 to compensate for the
“pain, suffering and emotional toll taken wupon
[Williams] as result [sic] of being terminated from a job
he had held since 1994,” CPHB at 19, and $3,047.50 for
a medical bill incurred following his termination when
he was without medical insurance; (3) $150,000.00 in
punitive damages; and (5) attorney costs and fees. Id.
at 19-20.

Seniority Status

To make Complainant whole, he is entitled to have
his disciplinary record expunged of any reference to the
charges outlined in the December 29, 2011
investigation notice, including all references to his
suspension and termination. While Complainant has
already been reinstated into his position at Grand
Trunk under the August 2012 letter of leniency, Tr.
217, such letter was based on Grand Trunk’s erroneous

* Complainant calculated the amount of back wages by dividing
William’s total wages in 2011 ($77,456.22) by 365 days and
multiplied it by the number of total days Williams was off of work
in 2012 (204). CPHB at 19.
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conclusion that his absences in December 2011 were
unauthorized and he was not following the orders of his
treating physician, and the letter and any reference to
it must also be expunged from Williams’ personnel
records. Given the FRSA requirement that
reinstatement must be with the same seniority status
that a complainant would have had but for the
discrimination, if Williams is not currently at the same
seniority status he occupied as of December 2011,
Grand Trunk must immediately elevate Williams to
that status.

Back-Pay

Complainant is also entitled to back pay with
interest under the FRSA. 49 U.S.C. § 20109(e)(2)(B).
Complainant testified that he was not paid between
January 2012 and August 2012. He submitted his 2011
W-2 Form which shows earnings of $77,456.22 in 2011.
Tr. 142; JX 3 at 66.

Respondent argues that the figure does not account
for nine weeks during the period of unemployment that
“Williams was unable to work.” RPHB at 27 (citing Tr.
207-208). Complainant submits that the figure
provided — Williams’ 2011 earnings — takes into
account FMLA and other absences.

While a complainant has a duty to mitigate
damages, respondents bear the burden of proving
comparable jobs were available and the employee failed
to make reasonable efforts to find substantially
equivalent or otherwise suitable employment. Bailey v.
Consolidated Rail Corporation, ARB Nos. 13-030, -13,
ALdJ no. 2012-FRS-012, at 33, n. 24 (ARB Apr. 22, 2013)
(citing Douglas v. Skywest Airlines, Inc., ARB Nos. 08-
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070, -074, ALJ No. 2006-AIR-14, at 20 (ARB Sept. 30,
2009)).

While Respondent asserted that it “can prove that
Williams did not mitigate damages by establishing
comparable jobs were available and that he failed to
make reasonable efforts to find substantially
equivalent and otherwise suitable employment,”
Respondent has failed to offer any evidence to support
its claim. RPHB at 26.

Williams testified that he was “actively trying to get
[his] job back.” Tr. 216. During his period of
unemployment, Williams remained in constant contact
with union representatives who worked actively to
secure Williams’ reinstatement. Ibid. He testified that
he did not seek other employment because he wanted
to be ready to return to work at Grand Trunk at a
moment’s notice. Id. at 205. Williams received a letter
of leniency in August 2012, and he returned to work
shortly thereafter. Id. at 217.

I find Respondent has failed to carry its burden to
show that comparable jobs were available and
Complainant failed to make reasonable efforts to
secure employment. See Douglas, ARB Nos. 08-070,
-074, at 20 (Respondent bears burden of showing
available comparable jobs). In contrast, Williams
reasonably explained that following, his dismissal he
actively worked with his labor union representatives to
secure reinstatement to his position with Grand Trunk.
See tr. 206.

Respondent also argues that Williams should not be
paid for the first several weeks of 2012, RPHB at 29,
and cites Hatton v. Ford Motor Co., 508 F. Supp. 620
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(E.D. Mich. 1981) for the proposition that a
complainant cannot recover for any period in which he
was medically unable to work. However, Hatton
provides that “[e]xactitude in computing back pay is
not required and uncertainty in determining what the
claimant would have earned but for the unlawful
employment practice should be resolved against the
discriminating employer.” Hatton at 639 (citing
Pettway v. American Cast Iron Pipe Co., 494 F.2d 211
at 260-261 (5th Cir. 1974)). While Williams testified
that he was unable to work because of his condition for
about two months, Tr. 207-208, Dr. Bernick testified
that Williams’ inability to work was due to depression
caused by his being fired. Tr. 137; CX 9. Respondent
clearly cannot profit from its wrongful termination by
a reduction in any back pay award.

I find the wages earned by Complainant in 2011,
the last full year he worked prior to being fired, is the
most reasonable basis for calculating the amount of
back pay to which Williams is entitled. According to
Phillip Tassin, engineers like Williams employed by
Grand Trunk work five days and rest two days, and
work between ten and twelve hours a day, often
exceeding ten hours a day. Tr. 35. Williams W-2 for
2011 reflects total earnings of $77,456.22 that year. He
was not paid from January 24, 2012 through August
16,2012, and based on an average daily pay of $202.21,
thus lost a total of $41,655.26 for the 206 days he was
off during that period.

The ARB has noted that, in light of the remedial
nature of whistleblower statutes and the “make whole”
goal of back pay, prejudgment interest on back pay
should ordinarily be compounded quarterly using the
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rate charged on the underpayment of Federal income
taxes, which consists of the Federal short-term rate
determined under 26 U.S.C. §6621(b)(3) plus three
percentage points. Doyle v. Hydro Nuclear Services,
ARB Nos. 99-041, 99-042 and 00-012, ALJ No. 1989-
ERA- 22 (ARB May 17, 2000), slip op. at 18. Williams
is thus entitled to prejudgment interested, compounded
quarterly, on the $41,655.26 due him in back wages.

Compensatory Damages

A complainant must prove compensatory damages
by a preponderance of the evidence. Ferguson, ARB No.
10-075, at 7. An award is “warranted only when a
sufficient causal connection exists between the
statutory violation and the alleged injury.” Patterson v.
P.H.P. Healthcare Corp., 90 F.3d 927, 938 (5" Cir.
1996). A complainant’s credible testimony alone is
sufficient to establish emotional distress. Id. at 7-8; see
also Simon v. Sancken Trucking Co., ARB Nos. 06-039,
-88, ALJ No. 2005-STA-40 (ARB Nov. 30, 2007).
Complainant “must show by a preponderance of the
evidence that the unfavorable personnel action caused
the harm.” Luder v. Cont’l Airlines, Inc., ARB No. 10-
026, ALJ No. 2008-AIR-9 (ARB Jan. 31, 2012)
(emphasis added) (internal quotation marks and
citations omitted).

The current amount due for treatment for Williams’
son is based on Complainant’s testimony alone;
nonetheless I find that $3,047.50 is appropriate
because, but for the discriminatory action, Williams
would not have been fired and would have retained his
health insurance. Tr. 140, CX 3. “[Alny uncertainty in
the exact dollar amount of fringe benefits must be
resolved in favor of [Complainant] and against [] the
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discriminating party.” Tipton v. Ind. Mich. Power Co.,
ARB No. 04-147, ALJ No. 2002-ERA-30, at 9 (ARB
Sept. 29, 2006), (citing McCafferty v. Centerior Energy,
96-ERA-6, slip op. at 7 (ARB Sept 24, 1997)); see also
Jackson v. Butler & Co., ARB Nos. 03-115,-144, ALJ
No. 2003-STA-26, at 9 (ARB Aug. 31, 2004) (granting
the actual and direct expenses resulting from the loss
of Complainant’s health plan).

“In seeking an award for compensatory damages, a
complainant need not present medical or psychological
evidence to prevail.” Calhoun v. United Parcel Service,
2002-STA-31, HTML at 39, (ALJ June 2, 2004) (citing
Busche v. Burkee, 649 F.2d 509, 519 n. 2 (7™ Cir.
1981)). The ARB has affirmed reasonable compensatory
damages awards for emotional distress based solely on
an employee’s testimony. See, e.g., Jackson v. Butler &
Co., ARB Nos. 03-116, 03-144, ALJ No. 2003-STA-026,
slip op. at 9 (ARB Aug. 31, 2004); Roberts v. Marshall
Durbin Co., ARB Nos. 03-071, 03-095, ALJ No. 2002-
STA-035, slip op. at 17 (ARB Aug. 6, 2004).

Complainant seeks $10,000 to compensate him for
“the pain, suffering, and emotional toll taken upon him
as result [sic] of being terminated from the job he had
held since 1994.” CPHB at 19. Williams testified that
he thought the dismissal made things worse in terms
of his condition. Tr. 143. He similarly testified that his
current anxiety and depression symptoms are caused
by a combination of his preexisting anxiety and
depression and the stress caused by the loss of his job.
Id. at 212-13. Dr. Bernick concluded that Williams
could not work on January 25, 2012, because he was
too depressed about being terminated. Tr. 137; CX 9.
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In this case, Complainant has presented both his
own credible testimony and medical evidence from Dr.
Bernick, his treating physician, that he became too
depressed to work after he was fired by Grand Trunk.
However, the evidence of record also shows that
Complainant has suffered from anxiety and depression
throughout his life, and the emotional distress suffered
by Williams after his termination thus constitutes only
an exacerbation of his pre-existing condition. Awards
for emotional distress in whistleblower cases have
typically ranged from $4,000 to $10,000. See Bailey v.
Consolidated Rail Corp., ALJ No. 2012-FRS-00012
(ALJ Dec. 31, 2012), slip op. 34 n. 25 (providing survey
of decisions awarding compensatory damages in
whistleblower cases). Based on the foregoing, I find an
award of $5,000 for emotional distress under the
circumstances of this case is reasonable.

Punitive Damages

Complainant seeks punitive damages as permitted
by the FRSA. Punitive damages are intended to punish
unlawful conduct and to deter its repetition. BMW v.
Gore, 517 U.S. 559, 568 (1996). Relevant factors when
determining whether to assess punitive damages and
in what amount include: (1) the degree of the
respondent’s reprehensibility or culpability; (2) the
relationship between the penalty and the harm to the
victim caused by the respondent’s actions; and (3) the
sanctions imposed in other cases for comparable
misconduct. Cooper Indus., Inc. v. Leatherman Tool
Group, Inc., 523 U.S. 424, 434-35 (2001). Punitive
damages are appropriate for cases involving “reckless
or callous disregard for the [complainant’s] rights, as
well as intentional violations of federal law . . ..” Smith
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v. Wade, 461 U.S. 30, 51 (1983), quoted in Ferguson,
ARB No. 10-075, at 8-9. The ARB further requires that
an ALJ weigh whether punitive damages are required
to deter further violations of the statute and consider
whether the illegal behavior reflected corporate policy.
Ferguson, ARB No. 10-075, at 8.

Complainant suggests that punitive damages are
appropriate in this case because Phillip Tassin was
“inattentive” to details surrounding Williams’ absence
and because Respondent “fabricated” a new theory for
its actions for the sole purpose of litigation. CPHB at
11. Complainant further argues that Grand Trunk’s
policy “directly contradicts the purpose of the FRSA,”
and asserts that: “Employees should not have to choose
between their careers and their own safety, as well as
the safety of their co-workers and the public at large.
Forcing employees to work sick or exposing them to
discipline for ‘unexcused’ absences should be stopped.
The only means of doing so is a significant punitive
damages award.” CPHB at 20.

Respondent argues that “[t]here is no evidence that
the policy [regarding absenteeism] was applied to
Williams differently than it was to any other employee.
There was no evidence of conspiracy to target Williams
... .. RPHB at 30. Grand Trunk notes that Tassin did
not know Williams, and the termination was consistent
with Williams’ prior disciplinary history. Ibid, see also
Tr. 20. Respondent further argues that Williams did
not follow Grand Trunk’s proper procedures with
regard to obtaining FMLA approval and marking off,
and he was disciplined accordingly. According to Grand
Trunk, there was “nothing ‘reprehensible’ or ‘culpable’
in attempting in good faith to punish or deter conduct
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by railroad employees that violates legitimate work
rules.” RPHB at 30. Respondent contends that Grand
Trunk has always been supportive of Williams’ need for
medical leave as long as he followed the proper
procedures for requesting it. Ibid, (referencing Bailey,
ALJ Case No. 2012-FRS-12 (arguing that the facts in
the present case are less egregious than the facts in
Bailey, in which the ALJ did not order any punitive
damages)).

Although I have found Respondent’s actions in this
case were sufficient to establish a violation of the
FRSA, under the circumstances presented here, I do
not find the harm to Complainant so severe, or
Respondent’s actions so reprehensible or culpable, as to
warrant punitive damages.

Finally, I find that Complainant’s counsel is entitled
to recovery of reasonable attorney fees and costs for his
work before the Office of Administrative Law Judges.
Any petition seeking such an award must be filed
within 20 days of receipt of this Decision and Order.
Respondent has 20 days from its receipt of the fee
petition to file a response.

V. ORDER

For the foregoing reasons, I find that Complainant
has established that Respondent retaliated against him
in violation of the Federal Rail Safety Act under 49
U.S.C. §20109(c)(2). Therefore, it is hereby ORDERED:

1. Respondent shall expunge Complainant’s
personnel file of any references related to the
charges and disciplinary action arising out of
Williams’ absences during December 2011;
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. Respondent shall reinstate Complainant to his
former position with the same seniority status
that he would have had if he had not been
wrongfully discharged for excessive absenteeism
during December 2011;

. Respondent shall pay Complainant back wages
in the amount of $41,655.26 plus interest. 49
U.S.C. § 20109(e)(2)(B). Prejudgment interest is
to be paid for the period beginning January 24,
2012, until the date of this Decision and Order.
Post judgment interest is to be paid thereafter,
until payment of back pay is made;

. Respondent shall also pay compensatory
damages to Complainant of $3,047.50 for
medical bills relating to treatment of Williams’
son following Complainant’s termination and
loss of medical insurance, and $5,000 for
Complainant’s pain and suffering as a result of
being fired; and

. Respondent shall pay Complainant’s reasonable
attorney’s fees and costs. Complainant shall file
a fee application within 20 days of the date on
which this order is issued. Should Respondent
object to any fees or costs requested in the
application, the parties’ attorneys shall discuss
and attempt to informally resolve the objections.
Any agreement reached between the parties as
a result of these discussions shall be filed with
the court in the form of a stipulation. In the
event that the parties are unable to resolve all
issues relating to the requested fees and costs,
Respondent’s objections shall be filed not later
than 20 days following service of Complainant’s
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fee application. Any objections must be
accompanied by a certification that the
objecting party made a good faith effort to
resolve the issues with Complainant’s

attorney prior to the filing of the
objections.

SO ORDERED.

Digitally signed by STEPHEN PURCELL
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