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OPINION OF THE COURT

AMBRO, Circuit Judge

This appeal concerns the continued vitality of the
so-called Ilfeld doctrine for interpreting the Internal
Revenue Code. Taken from Charles Ilfeld Co. v. Her-
nandez, 292 U.S. 62 (1934), this doctrine teaches that
“the Code should not be interpreted to allow [the tax-
payer] ‘the practical equivalent of a double deduction’
... absent a clear declaration of intent by Congress.”
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United States v. Skelly Oil Co., 394 U.S. 678, 684 (1969)
(quoting Ilfeld, 292 U.S. at 68). Duquesne Light Hold-
ings, Inc. (“DLH”) and its subsidiaries (DLH and its
subsidiaries are variously referred to as the “Duquesne
group,” the “Duquesne entities,” or simply “Duquesne”)
appeal the Tax Court’s grant of summary judgment
to the Internal Revenue Service based on the Iifeld
doctrine. In particular, Duquesne challenges the Tax
Court’s holding that the consolidated entities affiliated
with DLH claimed a double deduction for certain losses
incurred by its AquaSource subsidiary and thus disal-
lowed $199 million of those losses (all numbers are
rounded). As we conclude that the Tax Court properly
applied the Ilfeld doctrine, we affirm.?

I. BACKGROUND

The Duquesne entities, including DLH and Aqua-
Source, filed their tax returns as a consolidated tax-
payer, meaning they filed a single tax return reflecting
their joint tax liability. Despite allowing corporate
groups to file a single return, the applicable tax laws
require a mixed approach of calculating some aspects
of the group’s taxes as though the entities were a single
taxpayer and calculating others as if each member of
the group were a separate taxpayer. 13 Mertens Law
of Federal Income Taxation § 46:1 (2016 ed.). This ap-
proach—called the “consolidated return regime”—

! The Tax Court had jurisdiction to hear this case under 26
U.S.C. § 6213 and we have jurisdiction to review its judgment per
26 U.S.C. § 7482(a)(1).
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reflects how the IRS has chosen to exercise its broad
discretion to issue regulations for consolidated returns
“to reflect the income-tax liability” of the group and
“to prevent avoidance of such tax liability.” 26 U.S.C.
§ 1502.

The possibility of separate treatment nonetheless
creates the potential for the group to deflect its tax li-
ability by using stock sales to claim a second deduction
for a single loss at the subsidiary (such as a loss on the
subsidiary’s sale of an asset). See Lawrence Axelrod, 1
Consolidated Tax Returns § 18:2 (4th ed. 2015). This is
known as a double deduction, or more technically as
loss duplication. It may occur because by definition the
parent company in a corporate group owns all or most
of the stock in its subsidiaries. See 26 U.S.C. § 1504(a).
All else being equal, the value of the parent’s stock
depends on the value of the subsidiary’s assets. If
the subsidiary’s assets decline in value, the parent’s
stock will as well. If the subsidiary sells those assets
(which may include stock and other securities) at a
loss, it is generally able to claim a deduction for those
losses. See 26 U.S.C. § 165(a) (“General rule.—There
shall be allowed as a deduction any loss sustained dur-
ing the taxable year and not compensated for by insur-
ance or otherwise”). If the parent and subsidiary are
viewed as separate entities, the parent is able to sell
its stock of the subsidiary at a loss and claim a deduc-
tion for that loss as well. See Axelrod, supra, § 18:2. But
in fact the overall group has only suffered one eco-
nomic loss though it was deducted twice. For example,
suppose that parent P has a wholly owned subsidiary



Hha

S and its investment in S’s stock is worth $100. After
one of S’s assets declines in value by $50, S sells the
asset and deducts a $50 loss under § 165. P’s stock
value in S also declines by $50, and if P and S are
viewed separately, P is able to sell its stock in S and
deduct a further loss of $50 under § 165. The consoli-
dated group is thus able to deduct $100 for a single
economic loss of $50 resulting from the decline in value
of S’s asset.

To prevent double deductions, the IRS has prom-
ulgated numerous regulations requiring that consoli-
dated taxpayers be treated as a single entity for stock
sales. Of particular relevance to the events of this case
is the former Treas. Reg. § 1.1502-20. Starting in the
early 1990s, it prevented, among other things, double
deductions when the parent’s loss on its sale of stock
occurred before the subsidiary recognized its loss. See
Consolidated Return Regulations; Special Rules Relat-
ing to Dispositions and Deconsolidations of Subsidiary
Stock, 55 Fed. Reg. 9426-01, 9427 (Mar. 14, 1990). In
July 2001, however, the Federal Circuit’s decision in
Rite Aid Corp. v. United States, 255 F.3d 1357 (Fed. Cir.
2001), invalidated the pertinent portion of § 1.1502-20
as beyond the IRS’s power to issue because it addressed
a problem not specifically attributable to the filing of
consolidated returns. Id. at 1360. Though Rite Aid has
not been construed to annul any other consolidated re-
turn regulation preventing duplicated loss, invalidating
§ 1.1502-20 meant that in its immediate aftermath
there was no regulation expressly preventing a double
deduction when the parent’s stock loss occurred before
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the subsidiary’s asset loss. In contrast, Rite Aid left in-
tact the regulatory prohibition on double deductions
where the transactions are structured in such a way
that the losses occur in reverse order, i.e., the subsidi-
ary’s loss is recognized before the parent’s loss. See
Treas. Reg. § 1.1502-32.

In the aftermath of Rite Aid, the Duquesne group
arranged a series of transactions in which DLH in-
curred a loss on AquaSource stock, and then Aqua-
Source incurred losses on the sale of its assets (which
were stock interests that AquaSource held directly and
indirectly in eight of its own subsidiaries). DLH formed
AquaSource in the late 1990s as a wholly owned sub-
sidiary to expand into the water utility business. It
funded AquaSource through a series of contributions
in return for AquaSource stock. Through February
2001, DLH contributed approximately $223 million in
return for 50,000 shares of AquaSource stock. Though
DLH contributed a similar amount to AquaSource in
the years thereafter, it increased its holdings to 1.2
million shares of AquaSource stock. AquaSource used
these contributions to purchase more than 50 water
utility companies, which became both its subsidiaries
and its assets. It began to lose money, however, and in
2000 the Duquesne group decided to explore the sale
of AquaSource’s assets.

The transactions before us began on December 31,
2001, just before the deadline would expire for the IRS
to file a petition for certiorari in Rite Aid. DLH trans-
ferred 50,000 shares of AquaSource stock to Lehman
Brothers, which Lehman valued at $4 million, as
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payment for Lehman’s services rendered to Aqua-
Source. DLH determined that these particular 50,000
shares of stock were the shares that it had possessed
prior to February 2001 and thus accounted for $223
million

of its investment. After various adjustments, DLH
claimed a capital loss of $199 million on the transfer of
stock to Lehman Brothers (the “2001 loss”). On its 2001
tax return, the Duquesne group carried back $161 mil-
lion of that loss to tax year 2000 and claimed a tenta-
tive refund of $35 million.

Shortly thereafter, the IRS announced the regula-
tory response to Rite Aid. It declined to litigate further
the validity of Treas. Reg. § 1.1502-20 and instead an-
nounced that it would issue new regulations governing
stock losses. I.R.S. Notice 2002-11, 2002-1 C.B. 526
(Jan. 31, 2002). It did so in early March 2002 by issu-
ing temporary regulations that included Treas. Reg.
§ 1.337(d)-2T, which applied to stock losses occurring
on or after March 7, 2002. See Loss Limitation Rules,
67 Fed. Reg. 11034-01, 11036-37 (Mar. 12, 2002).2
Though these regulations “[did] not disallow [a] stock
loss that reflects . . . built-in asset losses of a subsidi-
ary member,” I.R.S. Notice 2002-18, 2002-1 C.B. 644
(Mar. 9, 2002), the IRS published as guidance a draft
of a new regulation barring double deductions in Octo-
ber 2002. See Guidance Under Section 1502; Suspension

2 The IRS also issued Treas. Reg. § 1.1502-20T, which applied
retroactively to stock losses occurring between the date of the Rite
Aid decision and March 7, 2002. See Loss Limitation Rules, 67
Fed. Reg. 11034-01, 11037 (Mar. 12, 2002).
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of Losses on Certain Stock Dispositions, 67 Fed. Reg.
65060-01 (Oct. 23, 2002). The new regulation was is-
sued in final form as Treas. Reg. § 1.1502-35T and ap-
plied retroactively to stock sales occurring on or after
March 7, 2002.

In this complex and shifting regulatory environ-
ment, the Duquesne group thereafter incurred further
losses on the sale by AquaSource of its assets.? It did
so through a series of transactions after March 2002
and continuing into 2003 in which AquaSource sold all
of its stock in eight subsidiaries, and thus the resulting
losses were also stock losses.* In 2002, these transac-
tions resulted in capital losses for AquaSource totaling
$59.5 million (the “2002 loss”), all of which the Du-
quesne group carried back to tax year 2000 on its con-
solidated return. Based on the 2002 loss and additional

3 At oral argument before a prior appellate panel, Du-
quesne’s counsel represented that AquaSource had different sub-
sidiaries in 2001 versus 2002-2003 in support of its claim that the
case should be remanded for further development of the factual
record. Oral Arg. Trans. at 18 (Nov. 18, 2015). When opposing
counsel pointed out that the record demonstrated that Aqua-
Source’s subsidiaries had in fact remained the same, see Oral Arg.
Trans. at 26-27 (July 12, 2016), Duquesne abandoned this claim.

4 That AquaSource incurred stock losses on the sale of its as-
sets was the source of much terminological confusion in the liti-
gation of this case. As Duquesne did not make this clear in its
individual briefing, and though the record remained unclear
whether all of AquaSource’s losses were incurred on the sale of
stock, the IRS acknowledged that at least 90% of the losses were
stock losses. IRS Supp. Br. at 4. As this issue is not ultimately
relevant to our analysis, we accept Duquesne’s representation
that all of AquaSource’s losses were stock losses for purposes of
this appeal.
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carrybacks, the group received a tentative refund of
$12 million. The sale transactions in 2003 yielded
$192.8 million in capital losses for AquaSource after
various adjustments (the “2003 loss”). Duquesne car-
ried all of the 2003 losses back to 2000 on its consoli-
dated return and, based on that loss and additional
carrybacks, received a tentative refund of $40 million.
Aggregating the 2002-2003 losses, the Duquesne group
deducted approximately $252 million in capital losses
in addition to the $199 million it had already claimed
for the 2001 loss.

Though the IRS initially declined to challenge Du-
quesne’s deductions in a 2004 audit, it subsequently
determined that the Duquesne group had claimed a
double deduction; that is, the 2001 loss and the 2002-
2003 losses reflected a single economic loss in the form
of an underlying decline in the value of AquaSource’s
subsidiaries. Based on its calculations, the IRS con-
cluded that $199 million of these losses were disal-
lowed under the Ilfeld doctrine.® Duquesne strongly
disagreed, and as the parties were unable to resolve
their dispute out of court, the IRS sent Duquesne a for-
mal notice of deficiency in 2010.

Duquesne began proceedings in the Tax Court by
filing a petition for relief. Rather than following the
normal pretrial procedure, the parties chose to for-
go discovery and filed cross-motions for summary

5 The IRS also asserted that a $228 million excess loss ac-
count should be triggered for tax year 2005, which would have
been taxable as income for that year. As this claim is no longer at
issue, we need not decide it.
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judgment focusing on whether the Ilfeld doctrine ap-
plied. While these motions were pending, the Tax
Court issued its decision in Thrifty Oil Co. v. Commis-
sioner, 139 T.C. 198 (2012). There the Court relied on
Ilfeld to disallow certain duplicative losses that a con-
solidated taxpayer had claimed based on environmen-
tal remediation expenses. As a result, the Tax Court
allowed the parties to this case to file supplemental
briefs addressing Thrifty Oil.

Thereafter the Tax Court granted the IRS’s motion
for summary judgment and concluded that the Ilfeld
doctrine remained good law in our Circuit. Turning to
the factual record, the Tax Court concluded that the
IRS met its burden to show that the 2002-2003 losses
duplicated the $199 million deduction taken in 2001,
as they reflected the same economic loss. It also re-
jected Duquesne’s argument that it satisfied the Iifeld
doctrine because its deductions were authorized under
the applicable statutes and regulations as well as its
further argument that the statute of limitations had,
in any event, lapsed. The Tax Court thus disallowed
$199 million of the 2002-2003 losses and ordered Du-
quesne to repay $36.9 million of the refunds it had re-
ceived based on those losses. This appeal followed.

II. ANALYSIS

Did the Tax Court properly rely on the Ilfeld doc-
trine to disallow $199 million of the 2002-2003 losses?
Duquesne contends that the Court erred for three rea-
sons: (1) the factual record was inadequate to support



11a

summary judgment; (2) the Ilfeld doctrine does not
support disallowing the losses; and (3) the IRS’s claims
are at least partially barred by the statute of limita-
tions. We consider each contention in turn.

A. Adequacy of the Record

As the Iifeld doctrine requires a clear declaration
of intent to allow a double deduction for a single eco-
nomic loss, its application is premised on a factual
question: Did the deductions claimed by the taxpayer
reflect the same economic loss? See Thrifty Oil, 139 T.C.
at 212; see also Denton & Anderson Co. v. Kavanagh,
164 F. Supp. 372, 378 (E.D. Mich. 1958). Here the ques-
tion is whether the 2001 loss and the 2002-2003 losses
are truly duplicative—that is, did they both reflect the
decline in value of the same AquaSource assets? The
Tax Court held that the IRS proved the absence of
a genuine dispute of material fact on this point and
that $199 million of the losses were deducted twice.
Though Duquesne contends that the IRS failed to sub-
mit sufficient evidence to show the existence of a dou-
ble deduction or its amount, we disagree in light of
Duquesne’s failure to present any evidence to the con-
trary despite having all of the relevant documents in
its possession and the Supreme Court’s decision in
McLaughlin v. Pacific Lumber Co., 293 U.S. 351 (1934).

We exercise plenary review over the Tax Court’s
grant of summary judgment, Hartmann v. Comm’r of
Internal Revenue, 638 F.3d 248, 249 (3d Cir. 2011) (per
curiam), and the summary judgment standard in Tax
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Court Rule 121 is identical to that contained in Federal
Rule of Civil Procedure 56, see Rivera v. Comm’r of In-
ternal Revenue, 89 T.C. 343, 346 (1987). The party mov-
ing for summary judgment bears the initial burden to
show the absence of a genuine dispute of material fact,
see Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986),
and thus all that remains is to resolve legal issues.

Though the initial burden of the IRS may be heavy
in some cases, it is far lighter when, as here, it seeks to
collect unpaid taxes. “It is well established thatl[,] as a
general matter, the [IRS]’s determination of deficiency
is presumed correct, and the taxpayer bears ‘the bur-
den of proving it wrong.’” Cebollero v. Comm’r of Inter-
nal Revenue, 967 F.2d 986, 990 (4th Cir. 1992) (quoting
Welch v. Helvering, 290 U.S. 111, 115 (1933)). “This pre-
sumption is a procedural device that places the burden
of producing evidence to rebut the presumption on the
taxpayer.” Anastasato v. Comm’r of Internal Revenue,
794 F.2d 884, 886 (3d Cir. 1986). This is so because “an
income tax deduction is a matter of legislative grace
and . .. the burden of clearly showing the right to the
claimed deduction is on the taxpayer.” INDOPCO, Inc.
v. Comm’r of Internal Revenue, 503 U.S. 79, 84 (1992).
The IRS is thus essentially in the position of a defend-
ant in a civil case who may meet its initial burden
merely by pointing to the absence of evidence support-
ing essential elements of the non-moving party’s case.
See Celotex, 477 U.S. at 322-23; see also Cal-Farm Ins.
Co. v. United States, 647 F. Supp. 1083, 1086-87 (E.D.
Cal. 1986) (collecting cases stating that the presump-
tion alone is sufficient to support summary judgment
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when the taxpayer fails to rebut it); Mitchell v. Comm’r
of Internal Revenue, 38 T.C.M. (CCH) 854 (T.C. 1979)
(describing the IRS’s deficiency determination as
“prima facie correct” and concluding that it must be
sustained where “[the taxpayers] have presented no
evidence to show that they are entitled to additional
deductions”) (citing Tax Ct. R. 142(a)).

Duquesne now challenges the adequacy of the rec-
ord before the Tax Court, yet it made numerous tacti-
cal decisions to limit that record. While conceding that
it has possession of the records necessary to determine
whether its deductions reflect the same economic loss,
Oral Arg. Trans. at 19-20 (Nov. 18, 2015), it nonetheless
agreed to limit the scope of discovery before summary
judgment in order to conserve resources. Duq. Br. at 43.
It then filed a motion for summary judgment raising
“only legal issues,” notably whether the Ilfeld doctrine
applied. Id. at 37 n.10.

The IRS responded with a cross-motion for sum-
mary judgment. It pointed to evidence initially filed in
an exhibit to Duquesne’s motion regarding the size and
timing of the deductions. While Duquesne challenged
the method the IRS used to calculate the amount of
duplicated losses, it did not present any evidence re-
butting the latter’s claim of a double deduction and
merely promised that “[it] w[ould] challenge at trial
the [IRS’s] erroneous determination of the amount of
purported duplicated losses.” J.A. at 670. After allow-
ing the parties to submit supplemental briefs on the
effect of the Thrifty Oil decision, the Tax Court held
that the IRS had pointed to sufficient evidence of
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duplicate losses; hence Duquesne’s “bald assertions” of
a factual dispute were too little to merit a trial. Id. at
45.

Duquesne claims that the Tax Court applied an
“irrebuttable presumption” based on Thrifty Oil that
the deductions were duplicative. Reply Br. at 18. While
we may affirm on any basis supported by the record, it
is worth noting that this argument misrepresents the
Court’s reasoning. Though it stated that Duquesne’s
deductions “represent the same economic loss[es],” J.A.
at 42, borrowing this turn of phrase from Thrifty Oil
was not invoking an irrebuttable presumption. Nor did
its conclusion that Thrifty Oil was consistent with
Third Circuit precedent become a presumption that
barred rebuttal. Instead, the Tax Court determined
that the IRS had met its burden based on the evidence
in the record, including the size and timing of the de-
ductions at issue. There is thus nothing irrebuttable in
the Court’s analysis; it concluded that Duquesne
simply failed to rebut the IRS’s claims as required by
ordinary summary judgment practice.

Though Duquesne contends that it was not re-
quired to present any evidence because the IRS’s case
contained “unexplained gaps,” Reply Br. at 15 (quoting
O’Donnell v. United States, 891 F.2d 1079, 1082 (3d Cir.
1989)), we agree with the Tax Court that the IRS
demonstrated the absence of a genuine dispute of ma-
terial fact. As noted, it could have met its burden here
merely by pointing to the absence of evidence support-
ing Duquesne’s position that the losses were not dupli-
cative.
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The Supreme Court’s 1934 decision in McLaugh-
lin also supports the IRS. There a subsidiary between
1920 and 1923 had claimed operating losses three
times greater than the capital invested in it by the par-
ent, and the parent had attempted to claim further in-
vestment losses when it liquidated the subsidiary. The
Court reasoned that “the circumstances tend strongly
to indicate” that the losses had a common source in the
failing business of the subsidiary. Id. at 357. In addi-
tion, as “[plresumably [the taxpayer] had within its
control the records showing facts that would fully dis-
close the relations between such losses,” if they were
not duplicative “it reasonably may be presumed that
[the taxpayer] would have shown that fact.” Id. at 356-
57. The Court thus upheld the determination of the
IRS that the parent’s losses should be disallowed.

Here the IRS’s evidence regarding the size and
timing of the losses similarly reveals that Duquesne
claimed losses significantly greater than its net invest-
ment in AquaSource. Aggregating the 2001 loss and
the 2002-2003 losses as provided on AquaSource’s
Stock Sales Adjustment calculation sheet, J.A. at 744,
the IRS determined the Duquesne group deducted far
more in aggregate capital losses than its net invest-
ment in AquaSource, the difference being $281 million.
As in Pacific Lumber, the excess of losses over invest-
ment occurred over a few years before the subsidiary
ceased operation. This “tend[s] strongly to indicate” a
double deduction stemming from the declining value of
AquaSource’s assets. Id. at 357. Because Duquesne has
possession of the relevant documents, we presume that
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it would have demonstrated that the losses came from
different sources if that were the case.® See id. at 356-
57. Though it attempts to distinguish Pacific Lumber
on the grounds that it was not decided at summary
judgment and involved a less complex set of corporate
relationships, that is off target in light of the low bur-
den the IRS faced here.

The IRS also met its burden to show the amount
of duplicative losses. As the aggregate excess of de-
ducted losses over net investment implies a double de-
duction, the IRS compared the amount of excess to
each deduction. That excess was greater than the de-
duction claimed for the 2001 stock loss ($199 million),
and thus the IRS concluded that at least the amount
of the 2001 stock loss was deducted twice. This calcu-
lation of $199 million in duplicated loss thus aban-
doned any IRS claim in addition to that loss (and, as in
Pacific Lumber, it reflected the parent’s claimed loss in
the transaction). Duquesne cites no case in which
greater proof was required, nor does it present any

6 QOur decision in Nat’l State Bank v. Federal Reserve Bank of
N.Y., 979 F.2d 1579 (3d Cir. 1992), is not to the contrary. There
National State Bank (“NSB”) bore the burden of proof as plaintiff
to show that the Federal Reserve Bank of New York had negli-
gently handled certain checks that were part of a check-kiting
scheme. The District Court granted summary judgment because
the Federal Reserve had taken too long to inform NSB that it had
lost the checks in dispute. We reversed, as there was no evidence
on when the checks were lost or by whom and the Federal Reserve
likely had the relevant records. This is not our case; Duquesne
had the relevant records and did not produce documents to coun-
ter the IRS’s allegations of duplicate losses.
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evidence that the $199 million figure is inaccurate.” We
thus see no unexplained gaps in the IRS’s case that
renders summary judgment in its favor improper.

Duquesne nonetheless contends that the IRS had
to “trace” the losses between Duquesne’s sale of Aqua-
Source stock and the losses incurred on the sale of par-
ticular AquaSource assets (that is, the sale of
particular AquaSource subsidiaries). Tracing is neces-
sary, Duquesne asserts, to rule out the possibility that
unspecified intervening event(s) somehow account for
a portion of the 2002-2003 asset losses. But because
Duquesne fails to present evidence of any such events
or of any other effect that tracing would have on the
amount of duplicated loss, this is merely the kind of
speculation that does not defeat summary judgment.®

" In its brief to the Tax Court, Duquesne suggested that the
IRS should have used a different valuation for the AquaSource
subsidiaries as of December 31, 2001, which Duquesne asserted
would have yielded a different amount of duplicated loss. J.A. at
660. This argument is waived, as Duquesne failed to raise it in its
opening brief on appeal. See United States v. Hoffecker, 530 F.3d
137, 162 (3d Cir. 2008). Moreover, the issue is not material, as the
amount of the 2002-2003 losses must be determined by comparing
AquaSource’s adjusted basis in its subsidiaries’ stock to the sale
price. See 26 U.S.C. § 1001(a). If this calculation uses Duquesne’s
preferred valuation, it does not reduce the amount of duplicated
loss. See IRS Br. at 28 n.5.

8 To the extent Duquesne contends that tracing is still re-
quired as a matter of law, we reject it as unsupported by any
authority. Though it relies on Edward Katzinger Co. v. Commis-
sioner, 44 B.T.A. 533 (1941), aff ’d, 129 F.2d 74 (7th Cir. 1942), that
case held it was the taxpayer who failed to show that its deduc-
tions reflected different losses. See id. at 76. The IRS’s 2007 com-
ments on a proposal to prevent double deductions by disallowing
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In the alternative, Duquesne contends that
the District Court abused its discretion by failing to or-
der further discovery before deciding the IRS’s sum-
mary judgment motion. Like Federal Rule of Civil
Procedure 56(d), Tax Court Rule 121(e) confers discre-
tion on the trial court to order further discovery when
the non-moving party files a motion or affidavit stating
that more discovery is needed for it to justify its oppo-
sition to summary judgment. Duquesne, however,
never claimed that it could not justify its opposition
without further discovery, and thus it cannot claim the
protection of Rule 121(e).

Despite its failure to comply with the Rule, Du-
quesne contends that our decision in Sames v. Gable,
732 F.2d 49 (3d Cir. 1984), required the Tax Court to
order further discovery anyway. There two former po-
lice officers filed a civil rights claim against local police
officials for retaliatory discharge. While their interrog-
atory requests were pending, the defendants moved for
summary judgment and the plaintiffs failed to request
further discovery under Rule 56(d) (then codified as
Rule 56(f)). Relying on the well-settled rule that sum-
mary judgment should not be granted while the mate-
rial facts remain in the moving party’s possession, we
held “that it was error for the district court to grant
defendants’ motion for summary judgment while

asset losses are also of little-to-no use. See Unified Rule for Loss
on Subsidiary Stock, 72 Fed. Reg. 2964-01, 2976 (Jan. 23, 2007).
While the IRS rejected a proposal that would “present considera-
ble tracing issues,” id., it was never adopted and hence is irrele-
vant to its burden at summary judgment.
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pertinent discovery requests were outstanding” de-
spite the plaintiffs’ failure to comply with the Federal
Rules. Id. at 51-52. Here, however, Duquesne had pos-
session of the relevant facts and chose to limit discov-
ery for reasons only it knows. In sum, it gambled that
its legal arguments were strong enough to win without
creating the factual record necessary to rebut the IRS’s
position. After that gamble failed, Sames did not re-
quire the District Court to delay summary judgment.

We thus conclude that the Tax Court properly held
that $199 million of the 2001 loss and 2002-2003 losses
were deducted for the same underlying economic loss.
After determining that there was no genuine dispute
that $199 million in deducted losses for 2002-2003
were duplicative, the Tax Court disallowed that
amount of those losses under the Ilfeld doctrine.® We
thus turn to Duquesne’s next contention: that although
its consolidated deductions may be duplicative, the II-
feld doctrine nonetheless does not support the Tax
Court’s decision to disallow them.

® Duquesne also argues that the Tax Court erred in how it
allocated the $199 million in disallowed loss between the 2002
loss and the 2003 loss. The Tax Court allocated $59 million to the
2002 loss and the remaining $140 million to the 2003 loss. J.A. at
48-49. This allocation was proposed by Duquesne, however, and
agreed to by the IRS. Id. at 47-48. Moreover, as we reject below
the statute-of-limitations argument made by Duquesne, the allo-
cation of losses between 2002 and 2003 is irrelevant.
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B. The Ilfeld Doctrine

Ilfeld requires a clear declaration allowing double
deductions for the same loss on consolidated returns.
Duquesne contends that the text of 26 U.S.C. § 165 pro-
vides the required authority to satisfy Ilfeld; if § 165
alone proves insufficient, the combination of it with
the applicable regulations in effect provides clear au-
thority; and in any event the regulations alone—par-
ticularly § 1.337(d)-2T—suffice. In evaluating these
arguments we review anew the Tax Court’s legal con-
clusions. See Anderson v. Comm’r of Internal Revenue,
698 F.3d 160, 164 (3d Cir. 2012).

1. The Current Status of the Ilfeld Doctrine

Duquesne does not dispute that Ilfeld remains
good law. While there is dispute as to the scope of the
Ilfeld doctrine—that is, whether it applies outside the
consolidated return context—for consolidated taxpay-
ers it continues to require that a statute and/or regu-
lation specifically authorize a double deduction for an
underlying economic loss.

Ilfeld, decided in 1934, concerned consolidated tax
returns filed by Charles Ilfeld Co. and two wholly
owned subsidiaries between 1917 and 1929. During
this period, the subsidiaries claimed substantial oper-
ating losses and were eventually liquidated. Ilfeld Co.
then attempted to deduct losses on its investment in
the defunct subsidiaries. Though these investment
losses could not be deducted under the regulations in
effect at the time, the Supreme Court emphasized that,
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because the investment losses were already reflected
in the subsidiaries’ operating losses, allowing them
“would be the practical equivalent of a double deduc-
tion.” Ilfeld, 292 U.S. at 68. Thus, “[i]n the absence of a
provision of the [applicable statute] definitely requir-
ing it, a purpose so opposed to precedent and equality
of treatment of taxpayers will not be attributed to law-
makers.” Id. “[D]efinitely requiring” a provision to au-
thorize a double deduction for the same economic loss
is a very high hurdle, though how high is debatable
when Ilfeld itself stated that “[iln the absence of a pro-
vision in the [applicable act] or regulation that fairly
may be read to authorize [a double deduction], the de-
duction claimed is not allowed.” Id. at 66.

How to interpret this disparity in the degree of cer-
tainty was taken care of when the Supreme Court re-
stated Ilfeld as requiring a “clear declaration of intent
by Congress” to authorize a double deduction in Skelly
Oil Co., 394 U.S. at 684 (citing United States v. Ludey,
274 U.S. 295 (1927)). Though a declaration by Congress
is stated, we do not purport to rule out clear state-
ments of intent set out in regulations the IRS Commis-
sioner is empowered to prescribe. See Ilfeld, 292 U.S. at
68. Indeed, Ilfeld itself noted that because “[t]here
[was] nothing in the [Revenue Act of 1928] that pur-
port[ed] to authorize double deduction of losses or in
the regulations to suggest that the commissioner con-
strued any of its provisions to empower him to pre-
scribe a regulation that would permit consolidated
returns to be made on the basis now claimed by [Ilfeld
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Co.],” it could not deduct its duplicative investment
losses. Id. (emphasis added).

Ilfeld quickly became a key precedent in the con-
solidated return context. In Pacific Lumber the Su-
preme Court relied on Ilfeld for the principle that
“[1Josses of [the subsidiary] that were subtracted from
[the group’s] income are not directly or indirectly again
deductible.” 293 U.S. at 355. Our Court similarly relied
on Ilfeld to disallow deductions for consolidated re-
turns. See Greif Cooperage Corp. v. Comm’r of Internal
Revenue, 85 F.2d 365, 366 (3d Cir. 1936); see also
Comm’r of Internal Revenue v. National Casket Co., 78
F.2d 940, 941-42 (3d Cir. 1935).

Some of our sister Circuits have extended the Ii-
feld doctrine beyond the consolidated-return context—
see, e.g., Chicago & N.W.R. Co. v. Comm’r of Internal
Revenue, 114 F.2d 882, 887 (7th Cir. 1940) (appropriate
method of depreciation for railroad property); Comar
Oil Co. v. Helvering, 107 F.2d 709, 711 (8th Cir. 1939)
(deductibility of anticipated inventory losses); Marwais
Steel Co. v. Comm’r of Internal Revenue, 354 F.2d 997,
997-99 & n.1 (9th Cir. 1965) (investment losses among
corporate taxpayers filing separate returns).

All of the cases questioning the continued viability
of Ilfeld have occurred outside the consolidated-return
context. For example, in a case in our Circuit—~Miller’s
Estate v. Commissioner, 400 F.2d 407 (3d Cir. 1968)—
the IRS argued that certain deductions flowing from
estates’ donations to charitable trusts were double de-
ductions. We distinguished I/feld on the ground that it
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concerned “the peculiar income tax context of consoli-
dated corporate income tax reporting,” and thus it
“cannot be regarded as a legitimate canon of estate tax
interpretation to assist the court in this case.” Id. at
411 (internal footnotes omitted).

The Supreme Court indicated that Ilfeld might ap-
ply beyond consolidated returns the year following Es-
tate of Miller in Skelly Oil, where it required a non-
consolidated taxpayer to recalculate certain refunds
based on oil and gas revenues. 394 U.S. at 684. But dec-
ades later the Court in Gitlitz v. Commissioner, 531
U.S. 206 (2001), may have implied that Ilfeld does not
apply other than for consolidated returns. Addressing
an argument abandoned by the IRS—that, if share-
holders of an S corporation (in which income is passed
through to shareholders and then taxed as personal in-
come) were permitted to pass through a discharge of
indebtedness before reducing tax attributes, the share-
holders may have gotten a “double windfall” by being
partially exempted from taxation yet able to increase
their basis and deduct previously suspended losses—
the Court elected not to address this “policy concern.”
Id. at 219-20. Though Justice Breyer’s dissent criti-
cized the majority for failing to apply Ilfeld, see id. at
224, the majority did not so much as mention that de-
cision or Skelly Oil; it certainly did not purport to over-
rule them. In any event, after Gitlitz the Ilfeld doctrine
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thus remains good law in the consolidated-return con-
text.1?

With this in mind, we proceed to what is currently
required for a statute to satisfy the Ilfeld doctrine. It
reflects “[t]he presumption . . . that statutes and regu-
lations do not allow a double deduction” for the same
economic loss. United Telecomm. v. Comm’r of Internal
Revenue, 589 F.2d 1383, 1387-88 (10th Cir. 1978). This
presumption must be overcome by a clear declaration
in statutory text or a properly authorized regulation.

2. Deduction of the 2002-2003 Losses Un-
der § 165

Duquesne argues that a specific authorization for
duplication of loss here may be found in the text of
§ 165. In particular, it points to subsections (a) and (f)
of that provision. As these subsections “provide[] for
deduction of losses, including capital losses,” and the
2002-2003 losses were incurred on AquaSource’s sale
of stock in its subsidiaries, Duquesne contends that the
“deductions fall squarely within § 165’s text” even if

10 In its supplemental briefing, Duquesne also points to the
Supreme Court’s decision in United Dominion Industries, Inc. v.
United States, 532 U.S. 822 (2001), as an indication of Ilfeld’s di-
minished role. Though United Dominion is a consolidated-return
case in which the Court declined to rule in the IRS’s favor with
respect to its double-deduction argument, it does not apply here
because the calculation at issue “[was] not in and of itself the ba-
sis for any tax event.” Id. at 834. What this means is that the
Court rejected the analogy to Ilfeld because there was no loss de-
duction at issue.
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they are duplicative. Duq. Br. at 15. We conclude other-
wise.

The general rule of § 165(a) is that “[t]here shall
be allowed as a deduction any loss sustained during
the taxable year and not compensated for by insurance
or otherwise.” 26 U.S.C. § 165(a). That the subsection
allows “a deduction” for “any loss” indicates that it al-
lows a single deduction for a single loss. Id. (emphases
added). The brief text of the subsection certainly con-
tains no express authorization of a double deduction,
and we are unaware of any evidence of congressional
intent to that effect. Moreover, as the Tax Court noted,
§ 165(a) is quite broad in authorizing a deduction for
any loss and is thus a poor candidate to satisfy the /-
feld requirement of explicit approval for duplicating
the underlying economic loss. See J.A. at 46-47.

Section 165(f)’s limitation on the deductibility of
capital losses also does not support Duquesne’s posi-
tion. It provides that “[lJosses from sales or exchanges
of capital assets shall be allowed only to the extent al-
lowed in sections 1211 and 1212.” 26 U.S.C. § 165(f). 26
U.S.C. § 1211(a) provides that corporations may deduct
capital losses only to offset capital gains from the sale
of different assets, and section 1212(a)(1)(A) allows cor-
porations to carry back capital losses up to three years.
These limitations are irrelevant to the prospect of a
double deduction for the same economic loss, and in
any event they are not at issue here.

Beyond the plain text of the statute, Iifeld’s case-
specific holding sends a particularly strong signal that
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§ 165 does not authorize a double deduction. At the
time Ilfeld was decided, the Revenue Act of 1928 was
in effect and contained a provision indistinguishable
from the current § 165(a): “In computing net income
there shall be allowed as deductions: . . . In the case of
a corporation, losses sustained during the taxable year
and not compensated by insurance or otherwise.” Rev-
enue Act of 1928, ch. 852, § 23(f), 45 Stat. 791, 799-800.
The IRS brought this provision to the Court’s attention
and specifically argued that it did not allow Ilfeld Co.
to claim a double deduction. See Brief for Respondent
at 22, Charles Ilfeld Co. v. Hernandez, 292 U.S. 68 (No.
579), 1933 WL 63349 at *22. To uphold that assertion,
Ilfeld had to reject any assertion that this provision
demonstrated a clear intent to allow it.

While Duquesne contends that any consideration
of the Revenue Act by the Supreme Court was a mere
dictum because it had already determined that the
taxpayer’s deductions were barred by applicable regu-
lations, this contention runs into Pacific Lumber,
which also interpreted virtually identical statutory
text. As no applicable regulations governed the specific
deductions, the Court determined whether they were
allowed under the applicable statute, the Revenue Act
of 1921. That Act contained the following provision:
“[For purposes of the corporate income tax], there shall
be allowed as deductions: . . . Losses sustained during
the taxable year and not compensated for by insurance
or otherwise ... ” Revenue Act of 1921, ch. 136,
§ 234(a)(4), 42 Stat. 227, 254-55. The IRS also brought
this provision to the Court’s attention in arguing that
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it did not authorize a double deduction. See Brief for
Petitioner at 20, McLaughlin v. Pacific Lumber Co.,293
U.S. 351 (No. 125), 1934 WL 60331 at *20. The bottom
line: to hold that the taxpayer’s losses were not deduct-
ible a second time, Pacific Lumber rejected a provision
materially identical to § 165(a) without any help from
the consolidated return regulations. Ilfeld and Pacific
Lumber’s rejection of such a strikingly similar prede-
cessor to § 165 as a rationale for a double deduction
thus provides further support for our conclusion that
the current statute does not provide that rationale.

We thus turn to Duquesne’s next argument: that
even if § 165 alone does not satisfy Ilfeld’s requirement
of a clear statement of intent to authorize a double de-
duction, the combination of that provision with the ap-
plicable regulations in effect does so.

3. Deduction of the 2002-2003 Losses Un-
der § 165 and Applicable Regulations

Duquesne asserts that it complied with all appli-
cable regulations in calculating AquaSource’s losses
and then deducted them under § 165. In particular, it
calculated the amount that AquaSource lost on sales of
its subsidiaries’ stock per the regulations governing
stock losses, primarily Treas. Reg. §§ 1.1502-32 and
1.337(d)-2T, before deducting those losses under § 165.
As Duquesne thus purports to have complied with the
requirements of both on-point regulations and an on-
point statute, it contends that the Tax Court’s decision
in Woods Investment Co. v. Commissioner, 85 T.C. 274
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(1985), teaches that Ilfeld’s clear statement rule is sat-
isfied and we should rule in its favor by applying the
regulations and the Code “as written.” Id. at 282.

In light of the complexity of the regulatory frame-
work, Duquesne’s argument requires some unpacking.
The first step in determining the amount of the 2002-
2003 losses was calculating AquaSource’s basis in the
stock of its subsidiaries. Under 26 U.S.C. § 1001(a), the
amount of loss for tax purposes on the sale of an asset,
including stock, is equal to the taxpayer’s basis minus
the sale price. For stock sales by consolidated taxpay-
ers, such as AquaSource, Tax Regulation § 1.1502-32
requires the parent to adjust its basis to reflect various
events at the subsidiary, including gains and losses. It
is undisputed that the Duquesne group made all the
adjustments required by § 1.1502-32 to AquaSource’s
basis in its subsidiaries’ stock and calculated the
amount of loss for tax purposes accordingly.

The Duquesne group then calculated the amount
of allowable loss on AquaSource’s stock sales per
§ 1.337(d)-2T. Paragraph (a)(1) of the regulation pro-
vides the general rule that “[n]Jo deduction is allowed
for any loss recognized by a member of a consolidated
group with respect to the disposition of stock of a
subsidiary.” Paragraph (c)(2), governing “[a]llowable
[lJoss,” then gives a partial exception to this general
rule: “Loss is not disallowed under paragraph (a)(1) of
this section . . . to the extent the taxpayer establishes
that the loss . . . is not attributable to the recognition
of built-in gain on the disposition of an asset (including
stock and securities).” Treas. Reg. § 1.337(d)-2T(c)(2). A



29a

built-in gain occurs when an asset increases in value
before being sold. As AquaSource’s subsidiaries had de-
clined in value, none of the 2002-2003 losses reflected
built-in gains.

With this backdrop to Duquesne’s contention of
statutory/regulatory compliance in conjunction with
its reading of Woods, the Government asserts that
Woods does not control, as here no statute or regulation
permitted a double deduction with anything approach-
ing the specificity that compelled the outcome in that
case. In Woods the issue was whether the Ilfeld doc-
trine applied to the calculation of a parent’s basis in its
subsidiary’s stock. At the time Regulation § 1.1502-32
required the parent to adjust its basis in line with the
subsidiary’s earnings and profits, and 26 U.S.C.
§ 312(k) required the parent to calculate those earn-
ings and profits using a straight-line method of depre-
ciation. Despite its awareness of the potential for
straight-line depreciation to result in the practical
equivalent of a double deduction, the IRS had failed to
amend § 1.1502-32 for almost twenty years. The Tax
Court reasoned that the details of the consolidated
return regime were “essentially a legislative and ad-
ministrative matter,” and thus it was not a court’s in-
stitutional role to engage in “judicial interference.”
Woods, 85 T.C. at 282. It thus held that it would “apply
[the consolidated return] regulations and the statute
as written”: if the IRS disliked this result, it “should
use [its] broad power to amend [its] regulations.” Id.
Ilfeld did not support the IRS’s position because “the
detailed rules in [§ 1.1502-32], which were enacted to
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comprehensively address the problem in [llfeld], to-
gether with section 312(k), can fairly be read to author-
ize the result herein. . . .” Id. at 283 (internal footnote
omitted). Woods thus teaches that when an on-point
statute and an on-point regulation authorize the tax-
payer to act as it did, courts should apply the statute
and regulation as written.

The Tax Court clarified in Wyman-Gordon Co. v.
Commissioner, 89 T.C. 207 (1987), that Woods may not
apply in the absence of a statute and/or regulation
clearly authorizing the disputed deductions. At issue
was whether Code § 312(1) and Regulation § 1.1502-32
authorized the taxpayer to include discharge of indebt-
edness income in the calculation of its subsidiaries’
earnings and profits. The Court distinguished Woods
on the ground that the latter’s holding “was based in
large part on § 312(k), which specifically require[d]”
the taxpayer to compute its basis as it had, whereas
“there exist[ed] no comparable statutory provision that
require[d] inclusion of discharge of indebtedness in-
come in earnings and profits.” Id. at 219. As no specific
provision of any regulation, including § 1.1502-32, sup-
ported the taxpayer’s position, the Court disallowed
the deductions as an impermissible duplication of
loss. Id. at 224. Though there was thus no on-point
regulation at issue in Wyman-Gordon, it nonetheless
indicates that Woods’ instruction to apply the Code
and regulations as written requires a statute and/or
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regulation affirmatively permitting the taxpayer to act
as it did."!

Section 165, however, did not specifically author-
ize Duquesne to claim a duplicative deduction of the
2002-2003 losses. As discussed above, its subsection (a)
broadly allows a single deduction for any loss, but it
does not contemplate the possibility of a double deduc-
tion. Moreover, as a materially identical statute was at
issue in Ilfeld and Pacific Lumber, those decisions send
a particularly strong signal that § 165 does not author-
ize a double deduction. Thus it is out of play for cou-
pling it to potentially applicable regulations.

4. Deduction of the 2002-2003 Losses Un-
der Solely the Regulations

Duquesne counters that, even absent § 165, its
regulatory compliance with §§ 1.1502-32 and 1.337(d)-
2T alone was sufficient to overcome any effect of Ii-
feld.*? Yet we are not persuaded that these regulations

1 The Tax Court’s decision in CSI Hydrostatic Testers, Inc. v.
Commissioner, 103 T.C. 398 (1994), is not to the contrary. In that
case, the Court applied Woods when legislative history indicated
clearly that Congress intended the statute in dispute to require
including relevant income in the calculation of its subsidiaries’
earnings and profits, and thus no more specific statement was
needed for the taxpayer to adjust its basis under § 1.1502-32. See
id. at 405.

12 Duquesne also posits that Treas. Reg. § 1.1502-80(a) pre-
cludes application of the Ilfeld doctrine because it requires sepa-
rate treatment of parent and subsidiary in the absence of a
consolidated return regulation to the contrary. Though the Tax
Court once interpreted the regulation in this manner without
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are sufficiently clear to preclude application of the
Ilfeld doctrine. At the outset, § 1.1502-32 does not sup-
port Duquesne’s position because its basis adjust-
ments address the prospect of a duplicated loss in a
transaction where the subsidiary recognizes its loss be-
fore the parent engages in a stock sale. Consolidated
Return Regulations; Special Rules Relating to Disposi-
tions and Deconsolidations of Subsidiary Stock, 55 Fed.
Reg. 9426-01, 9427 (Mar. 14, 1990). Where, as here, the
parent’s stock sale occurs first, the prospect of a double
deduction has been addressed by other regulations
since § 1.1502-20 was issued in the early 1990s. Id.

We thus turn to the other regulation on which Du-
quesne relies, § 1.337(d)-2T. As noted above, subsection
(a)(1) generally forbids any deduction for losses in-
curred on sales of subsidiary stock, and subsection
(c)(2) provides that “[l]oss is not disallowed under par-
agraph (a)(1) . . . to the extent the taxpayer establishes
that the loss . . . is not attributable to the recognition
of built-in gain on the disposition of an asset (including
stock and securities).” From this double negative (“not
disallowed”) on a negative (“not attributable”), Du-
quesne asks us to infer that any stock losses not

reasoned analysis, see Gottesman & Co., Inc. v. Commissioner, 77
T.C. 1149, 1156 (1981), this interpretation finds no support in its
text. See Treas. Reg. § 1.1502-80(a) (as amended March 2003)
(“The Internal Revenue Code, or other law, shall be applicable to
the group to the extent the regulations do not exclude its applica-
tion”). We therefore reject it and simply look to other law, includ-
ing the Ilfeld doctrine, to determine the proper treatment of stock
losses for entity groups filing consolidated returns.
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reflecting a built-in gain, including duplicative losses,
are deductible.

We do not believe that the structure and purpose
of the broader regulatory regime support Duquesne’s
interpretation of § 1.337(d)-2T. Consolidated taxpayers
pay based on the consolidated taxable income (CTI) of
the group. United Dominion Industries, Inc. v. United
States, 532 U.S. 822, 826 (2001). CTI is calculated by
combining the separate taxable income (STI) of each
member of the group and then incorporating certain
adjustments calculated on a consolidated basis. Id. Ad-
justments on a consolidated basis are an example of
the consolidated return regime adopting the “single en-
tity” approach to prevent distortion of tax liability. See
American Standard, Inc. v. United States, 602 F.2d 256,
261-62 (Ct. Cl. 1979). This treats the entire consoli-
dated group as a single taxpayer and “reducels] the sig-
nificance of each member’s separate existence.” Don
Leatherman, Why Rite-Aid Is Wrong, 52 Am. L. Rev.
811, 815-16 (2003). The Ilfeld doctrine also reflects a
single-entity approach by preventing the group as a
whole from claiming duplicative deductions that the
separate existence of parent and subsidiary would oth-
erwise allow. See Axelrod, supra, § 18:2 (4th ed. 2015).

This structure for consolidated returns indicates
the intent that the 2002-2003 losses be dealt with on a
consolidated basis, and thus it reflects the same single-
entity approach as the Ilfeld doctrine. Section 1.1502-
32, on which Duquesne relies, has the express purpose
of treating the group as “a single entity.” Treas. Reg.
§ 1.1502-32(a)(1). And Treas. Reg. §§ 1.1502-11(a)(3)
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and 1.1502-22 provide that net capital gains and
losses—that is, the overall amount of capital gains or
losses in a particular year—are those items calculated
on a consolidated basis.

The calculation of individual stock losses also oc-
curs on a consolidated basis, see Treas. Reg. 1.1502-
12(j), and for nearly thirty years these calculations
have followed detailed rules designed to prevent tax
evasion. Before Rite Aid, § 1.1502-20 limited stock
losses based on various loss disallowance factors. See
Corporations; Consolidated Returns—Special Rules
Relating to Dispositions and Deconsolidations of Sub-
sidiary Stock, 56 Fed. Reg. 47379-01, 47379 (Sept. 19,
1991). Those factors primarily disallowed stock losses
reflecting a built-in gain in the subsidiary’s assets. See
Consolidated Return Regulations; Special Rules Relat-
ing to Dispositions and Deconsolidations of Subsidiary
Stock, 55 Fed. Reg. 9426-01, 9427 (Mar. 14, 1990).
Though the sale of a capital asset with a built-in gain
generally results in tax liability, see 26 U.S.C. § 1231, a
formerly common type of transaction allowed consoli-
dated taxpayers to arrange a stock loss to offset that
gain and thereby avoid tax liability.'® Section 1.1502-20

13 In what was known as a “son of mirrors” transaction, a
consolidated taxpayer would purchase a new subsidiary that had
assets with built-in gains. See Leatherman, supra, at 846-47 &
n.172. It would then trigger a gain by transferring those assets to
another member of the group, which increased the parent’s basis
in the new subsidiary’s stock under § 1.1502-32. Id. But because
the transfer of the assets also reduced the value of the new sub-
sidiary’s stock, the parent could then sell its stock and claim a loss
to offset the gain realized on the assets. Id.
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also had the distinct purpose of preventing double de-
ductions, see Consolidated Return Regulations, 55 Fed.
Reg. at 9427, which was reflected in the duplicated loss
factors. Specifically, it prevented double deductions
when, as here, the parent’s stock loss occurred before
the subsidiary recognized a loss. Id.

But because Rite Aid invalidated § 1.1502-20, the
IRS had to issue new regulations limiting stock losses.
In doing so, it separated the rules for stock losses oc-
curring on and after March 7, 2002, primarily into two
temporary regulations: §§ 1.337(d)-2T and 1.1502-
35T.* As noted, § 1.337(d)-2T(c)(2)’s exception to the
general ban on losses for subsidiary stock sales in con-
solidated tax regimes requires the taxpayer to prove
that a loss is not the result of a built-in gain.

Though the IRS acknowledged that § 1.337(d)-2T
“d[id] not disallow stock loss[es] that reflect[] . . . built-
in asset losses of a subsidiary member,” it informed
taxpayers that it “and Treasury believe that a consoli-
dated group should not be able to benefit more than
once from one economic loss” and would issue another
regulation to prevent double deductions. I.R.S. Notice
2002-18, 2002-1 C.B. 644 (Mar. 9, 2002). The IRS thus
had the prospect of issuing another regulation to bar
double deductions when it issued § 1.337(d)-2T, and do-
ing so was consistent with the consolidated return

14 Though § 1.1502-35T was not issued in final form until
2003, it applied retroactively to stock sales starting on March 7,
2002 (with certain exceptions not relevant here). See Treas. Reg.
§ 1.1502-35T().
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practice of imposing multiple restrictions on stock
losses (as in the former § 1.1502-20).

Section 1.1502-35T was the pertinent regulation,
and it was expressly intended “to prevent a group from
obtaining more than one tax benefit from a single eco-
nomic loss.” Treas. Reg. § 1.1502-35T(a). It accom-
plished this through a loss suspension rule:

Any loss recognized by a member of a consoli-
dated group with respect to the disposition of
a share of subsidiary member stock shall be
suspended to the extent of the duplicated loss
with respect to such share of stock if, immedi-
ately after the disposition, the subsidiary is a
member of the consolidated group of which it
was a member immediately prior to the dispo-
sition (or any successor group).

Treas. Reg. § 1.1502-35T(c)(1) (as issued in 2003 retro-
active to March 7, 2002). Yet this regulation failed to
prevent a double deduction here because of how the
Duquesne group structured the relevant transactions
in the wake of Rite Aid. The loss suspension rule of par-
agraph 1.1502-35T(c) applies only when a member of a
consolidated group, such as AquaSource, sells stock in
its subsidiaries and those subsidiaries remain mem-
bers of the group after the sale. But because Aqua-
Source sold all of the stock in its subsidiaries to third
parties, they were no longer members of the group af-
ter the 2002-2003 losses. Paragraph 1.1502-35T(c)
thus did not prevent AquaSource from deducting the
2002-2003 losses. Though Duquesne may nonetheless
claim that it complied with § 1.1502-35T in the sense
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that it did not violate it, we agree with the Tax Court
that this is not enough to meet the clear authorization
test of Ilfeld.

So this case comes down to whether, under the in-
terpretive principle of Ilfeld, § 1.337(d)-2T clearly au-
thorizes the losses in 2002-03 for the Duquesne
consolidated group that duplicates the loss it took for
2001. Its argument is that, even if Iifeld applies, while
paragraph (a)(1) bars a deduction for any losses by any
member of a consolidated group with respect to the dis-
position of stock by a subsidiary (here the sale by Aq-
uaSource of the entire interest in eight of its direct and
indirect subsidiaries), paragraph (c)(2) does not disal-
low those losses if AquaSource shows that they do not
result from built-in gain on that sale, and here they do
not.

If literally applied to the exclusion of all other pro-
visions of the Internal Revenue Code, Duquesne (and
our dissenting colleague) make a strong argument. By
regulation there is excluded—that is, disallowed—any
deduction for a loss that occurs when a member of a
consolidated group sells stock in a subsidiary. 26 C.F.R.
§ 1.337(d)-2T(a)(1). Yet that deduction disallowance “is
not disallowed” under paragraph (c)(2) when the sale
does not result in the recognition of built-in gain (an
assertion we accept here).

So is the case closed? No. That is because the par-
tial excision in paragraph (c)(2) is one-time only, for
there is no mention in the regulation of approval for a
loss deduction that duplicates another already taken
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for the underlying economic loss. We know that it has
nothing to do with loss duplication because, at the
same time paragraph (c)(2) was issued notwithstand-
ing its exception to loss disallowance, the Notice ac-
companying it warned that the “IRS and Treasury
believe that a consolidated group should not be able to
benefit more than once from one economic loss.” IRS
Notice 2002-18, 2002-1 C.B. 644 (Mar. 9, 2002). In this
context, the blinkered approach of Duquesne does not
stand so long as there is Ilfeld. It remains a valid in-
terpretative principle for consolidated returns until
the Supreme Court tells us otherwise.'®

We therefore confront circumstances fundamen-
tally unlike those before the Tax Court in Woods. This
is not a case of the IRS failing to act when its own reg-
ulations and related statute specifically authorize the
result sought by the taxpayer. Here, unlike Woods, the
IRS has never had a regulatory scheme in place that
would authorize Duquesne to take both deductions it
has claimed for the same economic loss. And the text of
§ 1.337(d)-2T does not clearly allow in the future losses
already taken on consolidated returns. Put another
way, future losses cannot be added to past losses

15 What our dissenting colleague characterizes as our defer-
ence to the IRS’s “position regarding the status or strength of ju-
dicial precedent,” Dissent at 13 [57a], is no deference at all, but
our independent assessment that possibly relevant regulations
did not provide the required authorization under Ilfeld for Du-
quesne to take a double deduction. Because we happen to agree
with the IRS as to whether Ilfeld’s requirements were satisfied in
this circumstance does not mean we defer in any way to its read-
ing of judicial precedent.
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already deducted for the same group of assets. The dis-
sent would have us apply Woods and hold that the IRS
implicitly authorized Duquesne’s double deductions
when they were not explicitly banned. For consoli-
dated-return taxpayers, implied authorizations are not
enough; they must be clear statements that can fairly
be read to allow double deductions for the same eco-
nomic loss, and here that did not occur.!®

C. Statute of Limitations

Finally, Duquesne contends that the IRS is time-
barred from ordering repayment of at least some of
its tentative refunds resulting from the carryback of
the 2002 and 2003 losses to tax year 2000. Though
we agree with the Tax Court that it is difficult to

16 Duquesne also makes the argument that even if its inter-
pretation of the consolidated return regulations proved incorrect,
it is still entitled to claim a double deduction because its interpre-
tation of those regulations was reasonable. Though the Tax Court
allowed a reasonableness defense in Gottesman, this was because
the IRS sought to impose a penalty tax that is strictly construed
against the IRS. See 77 T.C. at 1156. Indeed, the Court repeated
that its reasoning rested on the penalty tax at issue “for empha-
sis.” Id. Duquesne is unable to cite any case in which reasonable-
ness was allowed as a defense for non-payment of ordinary
corporate taxes such as those before us today (despite its insist-
ence that Applied Research Assocs., Inc. v. Commissioner, 143 T.C.
310 (2014), somehow implies this).

Though Duquesne also argues that Gottesman teaches courts
not to fill gaps in the consolidated return regulations, Gottesman’s
language to that effect is also off point. See 77 T.C. at 1158. It con-
cerned not only a penalty tax, but also, as in Woods, a situation in
which the IRS had failed to amend its regulations despite having
years to do so. See id.
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understand what Duquesne is attempting to argue
on this issue, its briefing on appeal enables us to dis-
cern the basic contours of the argument. Duquesne
asserts that, to the extent losses were carried back
from 2002 to 2000 and it received tentative refunds for
tax year 2000 as a result, 26 U.S.C. § 6501(k) places
those refunds beyond the statute of limitations. As Du-
quesne agreed to extend the statute of limitations for
losses carried back from 2003 to 2000, however, well-
established law provides that the Government could
demand repayment of any refunds issued for tax year
2000. As we see nothing in § 6501(k) that overcomes
the effect of Duquesne’s agreement with the IRS, we
reject the former’s argument that the tentative re-
funds here are outside the limitations period.

Section 6501 provides the framework for deter-
mining the statute of limitations. When a tax year is
within the statute of limitations, it is said to be “open;”
when the limitations period expires, it is “closed.” Un-
der § 6501(a), a tax year generally remains open for
three years after the taxpayer files its return.

But when a corporate taxpayer carries losses back
to an earlier year, determining the statute of limita-
tions is more complex. A loss carryback uses capital
losses incurred in one year to offset capital gains in an
earlier year. See 26 U.S.C. §§ 1211-12. Though the stat-
ute of limitations is typically measured from the ear-
lier year, § 6501(h) provides that the limitations period
is extended to include the period applicable to the later
year from which losses were carried back. For example,
iflosses were carried back from 1992 to 1989, § 6501(h)
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would extend the limitations period for 1989 until at
least 1995 (that is, three years after 1992). Subsection
6501(k), on which Duquesne relies, provides in essence
that the extended period provided by § 6501(h) also ap-
plies when the taxpayer carries back losses in order to
claim a tentative refund.!’

Regardless whether the taxpayer carries back any
losses at all, it may agree under § 6501(c)(4) to extend
the limitations period for a given tax year. If the tax-
payer does so, the IRS may demand payment of addi-
tional taxes for that year on any ground. See Calumet
Industries, Inc. v. Comm’r of Internal Revenue, 95 T.C.
257, 278 (1990) (“So long as the period for assessment
is open under some provision in the year under consid-
eration, we have jurisdiction to consider all items that
may affect that taxable year”). This rule has been

17 Subsection 6501(k) reads in full:

Tentative carryback adjustment assessment period.—
In a case where an amount has been applied, credited,
or refunded under section 6411 (relating to tentative
carryback and refund adjustments) by reason of a net
operating loss carryback, a capital loss carryback, or a
credit carryback (as defined in section 6511(d)(4)(C)) to
a prior taxable year, the period described in subsection
(a) of this section for assessing a deficiency for such
prior taxable year shall be extended to include the pe-
riod described in subsection (h) or (j), whichever is ap-
plicable; except that the amount which may be assessed
solely by reason of this subsection shall not exceed the
amount so applied, credited, or refunded under section
6411, reduced by any amount which may be assessed
solely by reason of subsection (h) or (j), as the case may
be.

26 U.S.C. § 6501(k).
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applied repeatedly and specifically to allow the IRS to
disallow losses carried back from a closed year. See id.;
see also Pacific Transport Co. v. Comm’r of Internal
Revenue, 483 F.2d 209, 214-15 (9th Cir. 1973); Mecom
v. Comm’r of Internal Revenue, 101 T.C. 374, 392-93
(1993) (collecting cases), aff’d, 40 F.3d 385 (5th Cir.
1994) (table). As a result, when the taxpayer agrees to
extend the statute of limitations for a particular year,
the IRS may disallow within the extended period any
losses carried back to that year and demand repay-
ment of the resulting refunds.

In this case, Duquesne agreed to extend the stat-
ute of limitations for tax year 2000. After Duquesne
carried back losses from 2003 to 2000 and received a
tentative refund, the statute of limitations for tax year
2000 was extended until at least 2006 under § 6501(k).
It is undisputed that, before that period lapsed, Du-
quesne agreed to extend the statute of limitations and
the IRS timely served Duquesne with a notice of defi-
ciency based on losses carried back to 2000. Though
Duquesne contends that § 6501(k) somehow requires
that tax year 2002 be within the statute of limitations
as well, we see nothing in the subsection’s text to dis-
turb well-settled law on the effect of a taxpayer’s
agreement with the IRS. As 2000 was open by agree-
ment with respect to the 2003 losses and the 2002
losses were carried back to 2000 as well, we conclude
that the IRS is not time-barred from demanding repay-
ment of the refunds resulting from any losses carried
back to 2000.
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Though it is tempting to dismiss this case as
merely further proof of the “difficult and torturous
path” revealed when “we are constrained to enter the
labyrinthine structured tax laws,” Ambac Industries,
Inc. v. Comm’r of Internal Revenue, 487 F.2d 463, 464
(2d Cir. 1973), it also serves to remind us that double
deductions for consolidated taxpayers are treated dif-
ferently from other aspects of tax law. Rite Aid created
a gap in the regulations preventing them, and thus Du-
quesne concluded correctly that a door had opened in
the consolidated-return regime. It took a deduction for
losses it incurred in 2001. That is a ticket for only one
ride; Duquesne cannot do so again for the same eco-
nomic loss. It especially cannot do so when the IRS told
it, when Reg. 1.337(d)-2T went effective, that a second
ride on the same-loss train is closed to consolidated
taxpayers. Yet that is what Duquesne attempted in the
hope that not paying for that ride would go unchal-
lenged or, if challenged, its position would be upheld by
a court. Duquesne and our dissenting colleague believe
that the authority for a loss given in this temporary
regulation looks forward only, with no accounting for
the same loss already taken. We believe Ilfeld counsels
otherwise and thus affirm the Tax Court’s judgment.

HARDIMAN, Circuit Judge, dissenting.

According to the Majority, this case “concerns the
continued vitality of the so-called Iifeld doctrine for in-
terpreting the Internal Revenue Code.” Majority Op.
3 [2a]. Yet there can be no doubt that Ilfeld retains its
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vitality as a precedent of the Supreme Court, and Ap-
pellant Duquesne Light acknowledges as much. As I
see it, the true question presented is whether Iifeld ap-
plies where, as here, a hastily issued regulation au-
thorizes the very actions that Ilfeld cautions against.
The answer to that question depends on Ilfeld’s scope,
the meaning of the applicable regulations (specifically
§ 1.337(d)-2T), and the significance of Duquesne’s com-
pliance with those regulations. Because I see those is-
sues differently than my colleagues, I respectfully
dissent.

I. The Scope of Iifeld

Iifeld seeks to prevent double deductions. To that
end, the Supreme Court declared that “the practical
equivalent of a double deduction” should not be sanc-
tioned absent “a provision of the Act definitely requir-
ing it.” Charles Ilfeld Co. v. Hernandez, 292 U.S. 62, 68
(1934). The Majority interprets this language to re-
quire the taxpayer to identify three distinct layers of
authorization. The first and second layers would re-
quire statutory authorization for each of the two de-
ductions, while a third layer would need to provide
“explicit approval” for the taxpayer to take both deduc-
tions. See Majority Op. 22 [25a]. That means even if the
Code separately allows Deduction A and Deduction B,
the taxpayer could not take both deductions unless a
provision authorized them to be taken simultaneously.
This triple-authorization requirement, I believe, goes
above and beyond any rule envisioned by the Supreme
Court.
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As my colleagues acknowledge, disapproval of dou-
ble deductions was not Ilfeld’s “case-specific holding.”
See Majority Op. 23 [25a]. In fact, the Ilfeld Court dis-
allowed the taxpayer’s claimed deduction not on these
overarching policy grounds, but because the then-
applicable regulations prevented the taxpayer from
recognizing the second claimed loss. 292 U.S. at 67. In
that same vein, other courts have recognized that II-
feld’s preclusion of double deductions except where
“definitely require[d]” was not essential to the Court’s
disposition. Cf. Marwais Steel Co. v. Comm’r of Internal
Revenue, 354 F.2d 997, 998 (9th Cir. 1965) (“We follow
taxpayer’s argument that part of what was there said
was dicta.”). And when discussing the actual facts and
regulations at issue in the case, the Ilfeld Court
seemed to lay down a less rigorous rule, holding that:
“In the absence of a provision in the Act or regulations
that fairly may be read to authorize it, the deduction
claimed is not allowable.” 292 U.S. at 66 (emphasis
added).

Thus, two distinct standards (“definitely requires”
or “fairly may be read to authorize”) can be extracted
from Ilfeld. While it is true that the “definitely re-
quires” standard supports the Majority’s triple-author-
ization rule, the “fairly may be read to authorize”
standard suggests something between a watered-down
clear statement rule and an interpretive aid. The Ma-
jority acknowledges that choosing between these
standards is both difficult and crucial. See Majority
Op. 19 [21a] (explaining that Ilfeld’s standard is “de-
batable” and that “[d]efinitely requiring’ a provision to
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authorize a double deduction ... is a very high hur-
dle”). For the reasons I shall explain, we should adopt
the “fairly may be read to authorize” standard.

A.

The disparate standards just mentioned can be
harmonized, despite their apparent inconsistency. See,
e.g.,N.J Air Nat'l Guard v. Fed. Labor Relations Auth.,
677 F.2d 276, 282 (3d Cir. 1982). As a general rule,
courts should preclude double deductions unless “defi-
nitely require[d].” Iifeld, 292 U.S. at 68. And when is a
double deduction definitely required? When a statute
or regulation “fairly may be read to authorize it.” Id. at
66. The taxpayer lost in Ilfeld because the Court could
point to no authority that “purports to authorize double
deduction of losses.” Id. at 68 (emphasis added). By re-
quiring merely that the law “purport to authorize” a
double deduction, the Court eschewed a reading like
the Majority’s triple-authorization rule.

B.

Apart from the language of Iifeld itself, courts in-
terpreting it have never required the triple authoriza-
tion that the Majority articulates today. Just a year
after Ilfeld was decided, our Court explained that the
doctrine prohibits double deductions “except where act
and regulation so provide.” Comm’r of Internal Reve-
nue v. Nat’'l Casket Co., 718 F.2d 940, 941 (3d Cir. 1935).
Thirty years later, we stated that despite an obvious
double (or even triple) deduction, we had “no choice . . .
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other than to apply [the applicable provision] literally
as it is worded.” Miller’s Estate v. Comm’r of Internal
Revenue, 400 F.2d 407, 410 (3d Cir. 1968). We went on
to say that “[t]he line of cases cited by the Commission
descending from [Ilfeld], and allegedly supporting the
rule of tax interpretation that double deductions are
not permitted absent express statutory mandate, is
merely a variation on the ‘avoid absurd results’ rule.”
Id. at 411. We cautioned that “using broad equitable
consideration[s], such as preventing multiple deduc-
tions, to solve problems raised by a tax statute is a dan-
gerous course.” Id. at 411 n.12.! Since this weak
embrace, we have not cited Ilfeld.?

! The Majority says our holding in Miller “distinguished II-
feld on the ground that it concerned the peculiar income tax con-
text of consolidated corporate income tax reporting.” Majority Op.
20 [22a-23a] (internal quotations omitted). This reading of Miller
ignores its primary holding that we must apply the law “literally
as it is worded” and seizes on an additional reason provided by
the court to distinguish Ilfeld. Miller, 400 F.2d at 411 (“In addi-
tion, this tax ‘rule’ has rarely been applied outside the peculiar
income tax context of consolidated [returns].” (emphasis added)).
In fact, the language quoted by the Majority was not meant to
reaffirm Iifeld in the consolidated returns context, but to express
skepticism toward the rule generally, as indicated by the Miller
court’s use of scare quotes as a rhetorical device. See id.

2 Qur sister courts have taken a similarly modest view of I-
feld’s scope. See Transco Expl. Co. v. Comm’r of Internal Revenue,
949 F.2d 837, 841 (5th Cir. 1992) (“[Iifeld] is only an interpretive
principle. It does not require or license us to rewrite the Code or
the Secretary’s regulations. This court and others have balked in
the past at revision of the tax code to reach what appears to be a
more sensible result.”); Textron, Inc. v. United States, 561 F.2d
1023, 1026 (1st Cir. 1977). But cf. Marwais Steel Co., 354 F.2d at
998 (applying Ilfeld even though “the argument of [the taxpayer]
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The Supreme Court’s recent treatment of factually
similar cases indicates that any such “clear statement”
rule yields in the face of compliance with applicable
laws and regulations. In Gitlitz v. Commissioner of In-
ternal Revenue, the shareholders of an S corporation
received a double tax benefit by excluding a debt can-
cellation from their income under one provision (ren-
dering it nontaxable) and then including that same
amount when calculating their stock basis through an-
other provision (so that it increased their deductions
for losses). 531 U.S. 206, 209-10 (2001). Because the
shareholders’ deductions complied with sequencing
provisions “expressly addressed in the [applicable]
statute,” the Supreme Court held that the statute im-
posed no restriction on the deduction. Id. at 218-19.
Without citing to Ilfeld, the majority closed by address-
ing Ilfeld’s principal concern:

[Clourts have discussed the policy concern
that, if shareholders were permitted to pass
through the discharge of indebtedness before
reducing any tax attributes, the shareholders
would wrongly experience a “double windfall”:
They would be exempted from paying taxes on
the full amount of the discharge of indebted-
ness, and they would be able to increase basis
and deduct their previously suspended losses.
Because the Code’s plain text permits the

is very difficult to answer [and] seems near perfect in logic[, be-
cause] in human experience, most logic can be carried only so
far”).
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taxpayers here to receive these benefits, we
need not address this policy concern.

Id. at 219-20 (citation omitted).

I find it significant that the only citation to Ilfeld
in the Gitlitz case was in Justice Breyer’s lone dissent.
He opined that the statute was ambiguous and should
be interpreted in favor of “closing, not maintaining, tax
loopholes.” Id. at 223 (Breyer, J., dissenting). And he
lamented the fact that “[the majority’s] interpretation
of the Code results in the ‘practical equivalent of [a]
double deduction.”” Id. at 224 (quoting Ilfeld, 292 U.S.
at 68). Like the Majority here, Justice Breyer would
have precluded the double deduction because he could
find no “clear declaration of intent by Congress” to al-
low it. Id.

Thus, the Gitlitz Court broke along the same the-
oretical lines as we do here. Justice Breyer’s view of
Ilfeld’s scope would have required an explicit authori-
zation in the Code allowing for both tax benefits to be
reaped simultaneously. See id. The eight-justice major-
ity, on the other hand, was satisfied that the combined
provisions “permit[ted] the taxpayers to receive the[]
benefits,” without requiring an additional statement
that the two benefits could be concurrently utilized.3

3 The Majority notes that the Court in Gitlitz “did not pur-
port to overrule [Ilfeld].” Majority Op. 21 [23a]. This makes sense,
given that the two cases are perfectly consistent. Each indicates
that the judiciary’s policy concern of precluding double deductions
must yield to positive law that provides otherwise. The Majority
finds support in the fact that the Gi#litz majority “did not so much
as mention” Ilfeld. Id. However (as noted above), the Gitlitz
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Id. at 220. It goes without saying that we must adhere
to the opinion of the Court. And Gitlitz’s “permit”
standard is quite closer to my “fairly may be read to
authorize” standard than it is to the Majority’s triple-
authorization rule.

C.

Next, the Majority’s triple-authorization test
should be rejected because reasonable minds can differ
as to when and how it would be satisfied. The decision
of the Tax Court in Woods Investment Co. v. Commis-
sioner of Internal Revenue, 85 T.C. 274 (1985), is in-
structive in this regard. The Majority cites Woods as a
case that clears Ilfeld’s “high hurdle.” See Majority Op.
19, 25-26 [21a, 28a-30a]. I cannot agree. Woods in-
volved the interplay of a regulation and statute that,
when applied simultaneously, could result in a double
deduction. As the Majority explained:

[Section] 1.1502-32 required the parent to ad-
just its basis in line with the subsidiary’s
earnings and profits, and 26 U.S.C. § 312(k)
required the parent to calculate those earn-
ings and profits using a straight-line method
of depreciation. Despite its awareness of the
potential for straight-line depreciation to re-
sult in the practical equivalent of a double

majority felt that it “need not address [the] policy concern” of du-
plicative benefits (i.e., the Ilfeld doctrine) and the citation to Ilfeld
by Justice Breyer in dissent emphasizes Ilfeld’s applicability to
the case. 531 U.S. at 219-20.
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deduction, the IRS had failed to amend
§ 1.1502-32 for almost twenty years.

Majority Op. 26 [29a]. It is difficult to understand how
Woods—where the IRS was aware of the potential of a
loophole but failed to amend the scheme—is one where
an on-point statute and an on-point regulation provide
“explicit approval for duplicating the underlying eco-
nomic loss,” as the Majority claims is necessary under
Iifeld. Majority Op. 22 [25a]. If Woods passes muster,
the Majority’s test is meaningless. Presumably for that
reason, the Woods court did not make such a claim. Ra-
ther, it primarily relied on Ilfeld’s other standard—the
“fairly may be read to authorize” standard that I advo-
cate here—and wrote that the taxpayer should prevail
because the regulations and statute “can fairly be read
to authorize the result herein.” 85 T.C. at 283.

One final point of policy is worth mentioning: If we
were to adopt the “fairly may be read to authorize”
standard, we would not be opening the double-deduc-
tion floodgates. For example, I agree with the Major-
ity’s excellent analysis that § 165 does not authorize a
double deduction. See Majority Op. 22-23 [24a-264a]
(noting, among other things, that the language of § 165
“allows a single deduction for a single loss” and that
the Court in Ilfeld rejected a similar provision). In fact,
the Majority’s careful parsing of § 165 is just what the
“fairly may be read to authorize” standard encour-
ages—an examination of the text, history, and scheme



52a

to see whether the taxpayer’s interpretation is a fair
one.*

II. The On-Point Regulations

The Majority does not dispute that Duquesne’s re-
turns complied with the applicable regulations:
§ 1.1502-32 (basis calculation) and § 1.337(d)-2T (loss
allowance). Majority Op. 24 [27a]. The meaning of
those regulations is a point of contention, however.

A. Section 1.337(d)-2T

Section 1.337(d)-2T says in paragraph (a)(1): “No
deduction is allowed for any loss recognized by a mem-
ber of a consolidated group with respect to the disposi-
tion of stock of a subsidiary.” Paragraph (c)(2) qualifies
this rule by stating that the “[lJoss is not disallowed
under paragraph (a)(1) of this section . . . to the extent
the taxpayer establishes that the loss or basis is not
attributable to the recognition of built-in gain.”

4 The preceding section hopefully makes clear that, contrary
to the Majority’s claim, I do not interpret Ilfeld to permit double
deductions merely “when they [are] not explicitly banned.” Major-
ity Op. 34 [39a]. A double deduction is not authorized by silence;
rather it is allowed when a statute or regulation “fairly may be
read to authorize” it. See Ilfeld, 292 U.S. at 66.

5 In my view, the Majority’s discussion of § 1.337(d)-2T was
off track from the outset because its triple-authorization standard
obliges the regulation to bear much more weight than the caselaw
demands for the reasons I described in Part I. What is actually
demanded of § 1.337(d)-2T is that it can reasonably be interpreted
(i.e., read fairly) to mean what the taxpayer claims it means.
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Section 1.337(d)-2T°s quadruple-negative con-
struction leaves much to be desired, but its clumsy syn-
tax doesn’t absolve us from enforcing it as written.
Specifically, the provision says that losses such as the
one Duquesne took here are “not disallowed.” While
the Majority claims this language does not positively
authorize any deductions, I read it differently. My dis-
agreement with the Majority on this score is simple:
“not disallowed” can be read fairly to mean “allowed.”
It has long been a convention of the English Lan-
guage—as with arithmetic and logic—that two nega-
tives make a positive. See, e.g., Robert Lowth, A Short
Introduction to English Grammar: With Critical Notes
162 (1762) (“Two Negatives in English destroy one an-
other, or are equivalent to an Affirmative.”); Henry
Watson Fowler, A Dictionary of Modern English Usage
374 (1926) (“You may treat a double negative expres-
sion as though it were formally as well as virtually a
positive one.”). And the convention remains prevalent
today, both in formal writing and in the vernacular.
See, e.g., Martha Rose Shulman, Focaccia: One Basic
Bread, Endless Delicious Options, N.Y. Times, May 13,
2013 (“Focaccia is a flatbread, not unlike a very thick-
crusted pizza”); Tad Friend, Blowback, New Yorker,
Oct. 25, 2010 (“He grinned, seeming not displeased to
be complicating the issue.”); Tom Jones, It’s Not Unu-
sual, on Along Came Jones (Decca Records 1965) (ex-
plaining that “it’s not unusual” to do various everyday
activities, such as “to go out at any time”).

If one accepts that “not disallowed” can reasonably
be interpreted to mean “allowed,” then § 1.337(d)-2T—
having been reduced from a quadruple negative to a
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double negative—becomes clearer. The combination of
paragraphs (a)(1) and (c)(2) would read something like
this: “No deduction is allowed for any loss recognized
with respect to the disposition of stock of a subsidiary;
however, that deduction is allowed to the extent the
taxpayer establishes that the loss or basis is not at-
tributable to the recognition of built-in gain.” Put more
simply, a subsidiary’s stock loss is allowed unless it re-
lates to a built-in gain. It is undisputed that Duquesne
would meet this standard.

The Majority acknowledges that the foregoing
interpretation results when § 1.337(d)-2T is “literally
applied,” but claims that “[w]e know” this literal inter-
pretation cannot be correct because it conflicts with an
IRS notice issued alongside § 1.337(d)-2T. Majority Op.
33 [38a]. Specifically, the Majority gives great weight
to the IRS’s statement that it “believe[s] that a consol-
idated group should not be able to benefit more than
once from one economic loss.” Id. (quoting IRS Notice
2002-18, 2002-1 C.B. 644 (Mar. 9, 2002)).

I see three principal issues with the Majority’s re-
liance on this notice. First, the full context of the lan-
guage quoted by the Majority shows that the IRS did
not mean to imply that § 1.337(d)-2T—or any part of
the then-in-effect regulatory scheme—prevented the
deductions taken by Duquesne. Rather, the IRS’s belief
that “a consolidated group should not be able to benefit
more than once from one economic loss” was the impe-

tus for its forthcoming regulations, namely, 1.1502-
35T:
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These rules [§§ 1.337(d) and 1.1502] do not
disallow stock loss that reflects net operating
losses or built-in asset losses of a subsidiary
member. Nonetheless, the IRS and Treasury
believe that a consolidated group should not
be able to benefit more than once from one
economic loss. Accordingly, the IRS and Treas-
ury intend to issue regulations that will pre-
vent a consolidated group from obtaining a
tax benefit from both the utilization of a loss
from the disposition of stock (or another asset
that reflects the basis of stock) and the utili-
zation of a loss or deduction with respect to
another asset that reflects the same economic
loss.

I.R.S. Notice 2002-18 (March 9, 2002). Thus, the IRS
identified a defect in its regulations and explained that
it would take corrective action to cure that defect. If
anything, this shows that the IRS—at the time Du-
quesne took its deductions—did not believe there was
a regulatory mechanism in place to prevent a double
deduction.

Second, even if the IRS notice meant what the Ma-
jority claims it does, I would not afford it such defer-
ence. While the IRS may “believe that a consolidated
group” should never receive a double deduction, id.
(emphasis added), the IRS must do more than believe
something for it to become law. See generally 5 U.S.C.
§§ 551-559 (The Administrative Procedure Act). No
matter what the IRS says in its informal notice publi-
cations, it cannot alter the plain meaning of its regula-
tions. To allow otherwise would frustrate the scheme of
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the Administrative Procedure Act, essentially permit-
ting the IRS “to create de facto a new regulation”
through the back door. Christensen v. Harris Cty., 529
U.S. 576, 588 (2000). “Making regulatory programs ef-
fective is the purpose of rulemaking, in which the
agency uses its ‘special expertise’ to formulate the best
rule. But the purpose of interpretation is to determine
the fair meaning of the rule. . . . Not to make policy, but
to determine what policy has been made and promul-
gated by the agencyl.]” Decker v. Nw. Envtl. Def. Ctr.,
568 U.S. 597 (2013) (Scalia, dJ., concurring in part and
dissenting in part).

And third, the Majority’s reliance on this IRS no-
tice goes over and above any canon of judicial deference
to agency interpretation. In this respect, it’s important
to ask: what authority was the IRS interpreting to sup-
port its view that all double deductions should be dis-
allowed? The IRS does not claim to be “implementing
a statute,” so we know that it is not entitled to Chevron
or Skidmore deference. See United States v. Mead, 533
U.S. 218, 227-28 (2001). And since the IRS concedes
that §§ 1.337(d) and 1.1502 did not disallow these de-
ductions, its belief could not have been derived from
those regulations—and therefore is not entitled to def-
erence under Auer v. Robbins, 519 U.S. 452, 461 (1997)
(holding that an agency’s interpretation of its “own
regulations” is entitled to deference). Rather, the Ma-
jority seems to claim that the IRS notice was a gloss on
Iifeld itself, writing that the notice shows that Du-
quesne’s approach fails “so long as there is Ilfeld.” Ma-
jority Op. 33 [37a-38a]. I am aware of no caselaw that
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demands (or permits) a court to give such deference to
an agency’s position regarding the status or strength
of judicial precedent. Nor do I see any principled rea-
son to do so. After all, “[i]t is emphatically the province
and duty of the judicial department to say what the
law is.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177
(1803).

B.

Linguistics aside, the Majority’s reading of
§ 1.337(d)-2T is inconsistent with the IRS’s compre-
hensive regulatory scheme. The Majority argues that
“the blinkered approach of Duquesne,” i.e., that it was
entitled to follow the regulations that were before it,
“does not stand so long as there is Ilfeld.” Majority Op.
33 [38a]. But it seems unnatural for the IRS to write a
regulation that literally authorizes a specific action,
only to expect taxpayers to appreciate that the regula-
tion is undermined by common-law doctrines lurking
in the shadows. And this interpretation would seem to
vitiate the need for much of the IRS’s prior and subse-
quent regulations. Why have § 1.337(d)-2T or § 1.1502-
32 in place if Ilfeld is the panacea for all consolidated-
return, double-deduction ills?

Indeed, if Ilfeld carried such weight, many IRS
regulations promulgated during the past several dec-
ades would be rendered superfluous. For example, af-
ter Woods, the IRS overhauled the consolidated return
rules that had permitted the taxpayer to prevail in
that case. T.D. 8560, 1994-2 C.B. 200 (Aug. 15, 1994).
Surely this reform was not just busywork. And after
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Rite Aid, the IRS scrambled to implement temporary
regulations and warned taxpayers that it would soon
adopt permanent ones to “prevent duplication of losses
within a consolidated group on dispositions of member
stock.” IRS Notice 2002-18, 2002-1 C.B. 644 (Mar. 9,
2002). It seems unlikely that the IRS would warn tax-
payers that it would soon pass regulations to ban that
which was already banned.

Finally, the Majority counters that the temporary
regulations created a “gap” that Duquesne exploited.
Majority Op. 38 [43a]. But the regulations were not so
porous. Section 1.337(d)-2T explicitly addresses the
scenario that occurred here—losses by a consolidated
group incurred on “disposition of stock of a subsidi-
ary”—and then describes which losses are disallowed
(those based on built-in gains) and which losses are not
disallowed (those for which the “taxpayer establishes
that the loss or basis is not attributable to the recogni-
tion of built-in gain”). This is a “gap” only in some phil-
osophical sense. Because of the interstitial nature of
regulatory schemes, not every factual permutation will
be specified in the law. But a “gap” doesn’t exist when-
ever an on-point regulation inadvertently authorizes a
result that the agency later comes to regret.

C. Section 1.1502-35T

Section 1.1502-35T doesn’t affect the meaning of
§ 1.337(d)-2T. The Majority argues that § 1.1502-35T
was the regulation actually intended to prevent Du-
quesne’s double deductions but “failed to prevent a
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double deduction here because of how the Duquesne
group structured the relevant transactions in the wake
of Rite Aid.” Majority Op. 32 [36a]. But it doesn’t mat-
ter that § 1.1502-35T would—under a different set of
facts—disallow deductions like the ones Duquesne
took here. After all, neither the Tax Court nor the Gov-
ernment claims that § 1.1502-35T precluded the de-
ductions actually taken by Duquesne in the relevant
time period. And the Majority concedes that Duquesne
“complied with § 1.1502-35T in the sense that it did not
violate it.” Majority Op. 32 [36a-37a]. I would require
no more.

In this regard, the Majority seems to criticize Du-
quesne for acting during the Rite Aid interregnum. But
it matters not whether “[t]he only purpose of [Du-
quesne] here was to escape taxation. . . . The fact that
[Duquesne] desired to evade the law, as it is called, is
immaterial, because the very meaning of a line in the
law is that you intentionally may go as close to it as
you can if you do not pass it.” Superior Oil Co. v. Mis-
sissippi ex rel. Knox, 280 U.S. 390, 395-96 (1930). Du-
quesne was entitled to order its “affairs that [its] taxes
shall be as low as possible;” and was “not bound to
choose that pattern which will best pay the Treasury;
there is not even a patriotic duty to increase one’s
taxes.” Helvering v. Gregory, 69 F.2d 809, 810 (2d Cir.
1934) (Hand, J.) (citations omitted). For that reason, I
disagree with my colleagues’ implication that Du-
quesne should have accommodated the IRS by exe-
cuting its transaction at a time when the regulatory
scheme was more favorable to the Government.
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III. Duquesne’s Compliance

The foregoing discussion establishes (hopefully)
that: (1) Ilfeld yields to a law that can fairly be read to
authorize a double deduction; and (2) § 1.337(d)-2T can
fairly be read to authorize a double deduction. These
propositions lead ineluctably to the conclusion that, by
complying with § 1.337(d)-2T, Duquesne’s deductions
did not run afoul of Iifeld.

A.

The Majority’s analysis is not so straightforward,
looking as it does to the “structure and purpose of the
broader regulatory regime,” Majority Op. 29 [33a], in-
stead of the language of § 1.337(d)-2T. In that regard, I
have no quarrel with the Majority’s convincing argu-
ment that Duquesne’s reading of § 1.337(d)-2T runs
contrary to the provision’s context and broad purposes.
“Let us not forget, however, why context matters: It is
a tool for understanding the terms of the law, not an
excuse for rewriting them.” King v. Burwell, 135 S.Ct.
2480, 2497 (2015) (Scalia, J., dissenting). And “even the
most formidable argument concerning [a law’s] pur-
poses could not overcome the clarity [found] in the
[law’s] text.” Kloeckner v. Solis, 133 S.Ct. 596, 607 n.4
(2012); see also Hanover Bank v. Comm’r of Internal
Revenue, 369 U.S. 672, 687 (1962) (“[W]e are not at lib-
erty, notwithstanding the apparent tax-saving wind-
fall bestowed upon taxpayers, to add to or alter the
words employed to effect a purpose which does not ap-
pear on the face of the statute.”).
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Section 1.337(d)-2T may not be a model of clarity,
but its tortured prose does not necessarily beget ambi-
guity. When the IRS writes that a deduction is “not dis-
allowed,” we should accept that it is not. And without
that ambiguity, it is not our place to investigate the
structure and purpose of the scheme in order to restyle
the language of the regulation. See Cent. Tr. Co., Roch-
ester, N.Y. v. Official Creditors’ Comm. of Geiger Enters.,
454 U.S. 354, 359 (1982) (“It is elementary that the
meaning of a [law] must, in the first instance, be
sought in the language in which the [law] is framed,
and if that is plain, . . . the sole function of the courts
is to enforce it according to its terms.” (quoting Cami-
netti v. United States, 242 U.S. 470, 485 (1917))).

Nor does the seemingly unfair result mean that
we should ignore § 1.337(d)-2T’s text. Duquesne’s du-
plicative deductions “would show only that the statu-
tory scheme contains a flaw; they would not show that
[§ 1.337(d)-2T] means the opposite of what it says.”
King, 135 S.Ct. at 2503 (Scalia, J., dissenting). And we
are not at liberty to revise a regulation “just because
the text as written creates an apparent anomaly.”
Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 2024,
2033 (2014).

Perhaps the Majority’s forecast of the IRS’s intent
is correct and § 1.337(d)-2T’s plain meaning is inad-
vertent. That’s beside the point. If the IRS “enacted
into law something different from what it intended,
then it should amend the [law] to conform it to its in-
tent. It is beyond our province to rescue [lawmakers]
from [their] drafting errors, and to provide for what we
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might think . .. is the preferred result.” Lamie v. U.S.
Tr., 540 U.S. 526, 542 (2004) (internal quotations and
citation omitted).

B.

Until today Ilfeld had never displaced both the
Code and the relevant regulations that allowed the
double deduction at issue. In fact, Ilfeld itself suggests
that it would give way to permissive regulations. See
292 U.S. at 68 (“There is nothing in the Act that pur-
ports to authorize double deduction of losses or in the
regulations to suggest that the [IRS] construed any of
its provisions to empower [the IRS] to prescribe a reg-
ulation that would permit consolidated returns to be
made on the basis now claimed by [the parent].” (em-
phases added)). The deductions in Iifeld violated the
existing regulations, which was the basis of the deci-
sion. Id. at 67.

Nor do any other Supreme Court cases make such
a leap. See McLaughlin v. Pac. Lumber Co., 293 U.S.
351, 355-56 (1934) (holding that the claimed deduc-
tions were inconsistent with the governing statute,
where no on-point regulations permitted the duplica-
tive deductions); United States v. Skelly Oil Co., 394
U.S. 678, 683-84 (1969) (ruling against the taxpayer
who did not refer to an on-point regulation—just to a
bare, general Code provision that the Court inter-
preted, under Ilfeld, not to allow double-dipping). The
same goes for our decisions applying Ilfeld in National
Casket and Greif Cooperage: in neither case did an
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on-point regulation actually permit the double deduc-
tion challenged by the IRS. See Nat’l Casket, 78 F.2d at
942 (offering the qualification: “except where act and
regulation so provide, double deduction of the same
losses . . . is not permissible” (emphasis added)); Greif
Cooperage Corp. v. Comm’r of Internal Revenue, 85 F.2d
365, 365 (3d Cir. 1936).

To the contrary, courts have set Ilfeld aside where,
as here, two separate provisions combine to (perhaps
accidentally) authorize the taxpayer’s double deduc-
tion. See Gitlitz, 531 U.S. at 219-20 (explaining that a
taxpayer may receive a “double windfall” because the
“Code’s plain text” contained separate provisions that
“permitted” taxpayers to “be exempted from paying
taxes on the full amount of the discharge of indebted-
ness and [to] be able to increase basis and deduct their
previously suspended losses”); Woods, 85 T.C. at 282
(“If respondent believes that his regulations and sec-
tion 312(k) together cause petitioner to receive a ‘dou-
ble deduction,” then respondent should use his broad
power to amend his regulations.”).

* * *

Duquesne concedes that it took a double deduc-
tion. Although that action might be criticized on policy
grounds, it complied with the laws and regulations ap-
plicable at the time. For that reason, I respectfully dis-
sent.
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MEMORANDUM OPINION
CHIECHI, Judge:

This case is before the Court on petitioner’s motion
for partial summary judgment (petitioner’s motion)
and respondent’s cross-motion for partial summary
judgment (respondent’s motion). The Court will deny
petitioner’s motion as set forth below. The Court will
grant respondent’s motion as set forth below.
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Background

The record establishes, the parties agree, and/or
the parties do not dispute the following.!

Petitioner Duquesne Light Holdings, Inc. (Duquesne
or petitioner), is a Pennsylvania corporation with its
principal place of business in Pittsburgh, Pennsylva-
nia. Petitioner, by and through its subsidiaries, was in
the business of distributing electrical energy to cus-
tomers throughout certain regions of Pennsylvania.

Duquesne was the common parent of a consoli-
dated group of corporations (Duquesne consolidated
return group) that filed a consolidated Federal income
tax (tax) return (consolidated return) for each of all rel-
evant years.

AquaSource, Inc. (AquaSource), an indirect,
wholly owned subsidiary of Duquesne and a member
of the Duquesne consolidated return group, was orga-
nized under the laws of the State of Delaware for the
purpose of acquiring small and mid-size water,
wastewater, and water services companies. Pursuant
to its business plan, around March 1997 AquaSource
began acquiring certain water and wastewater compa-
nies that it held in certain of its subsidiaries. During
each of the years 1998 and 1999, AquaSource (and cer-
tain of its subsidiaries) continued to make significant
acquisitions of certain water and wastewater compa-
nies. In 2000, after having made four acquisitions of

! Unless otherwise indicated, the following discussion per-
tains to all relevant times.
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certain water and wastewater companies during that
year, AquaSource ceased making such acquisitions.

In 1997, Duquesne began making investments in
AquaSource in an effort to diversify Duquesne’s busi-
ness. During that year, DQEnergy Partners, Inc., a sub-
sidiary of Duquesne, contributed to AquaSource
$8,308,645 in cash and 1,548,000 shares of Duquesne
preferred stock in exchange for 12 shares of Aqua-
Source class A common stock (class A stock).?

During 1998, Duquesne (directly or indirectly
through DQEnergy Partners, Inc.) contributed to
AquaSource $135,553,271 in cash and 33,726,200
shares of Duquesne preferred stock. AquaSource did
not issue to Duquesne any additional shares of Aqua-
Source class A common stock with respect to those cap-
ital contributions.

On October 29, 1998, DQEnergy Partners, Inc.,
distributed its 12 shares of AquaSource class A stock
to Duquesne, thereby terminating DQEnergy Part-
ners, Inc.’s interest in AquaSource and making Du-
quesne the direct owner of that stock.

During the period April 1, 1997, to February 15,
2001, Duquesne contributed to AquaSource a total of
$223,337,687 in cash. On December 11, 1998, Aqua-
Source issued an additional 49,988 shares of class A

2 AquaSource issued a number of shares of class B stock to
certain employees and other individuals. That class of stock is not
involved in the issues presented in the parties’ respective mo-
tions.
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stock to Duquesne, thereby increasing the total num-
ber of outstanding shares of AquaSource class A stock
that Duquesne owned from 12 shares to 50,000
shares.? Duquesne calculated its basis in the 50,000
shares of AquaSource class A stock that it owned as of
December 11, 1998, including the 12 shares of Aqua-
Source class A stock that it had acquired through
DQEnergy Partners, Inc., as equal to the total amount
(i.e., $223,337,687) of the cash contributions that it
made to AquaSource during the period April 1, 1997,
to February 15, 2001.

On April 1, 2001, Duquesne contributed to Aqua-
Source $193,533,727 in cash. On November 14, 2001,
AquaSource issued 950,000 shares of its class A stock
to Duquesne, thereby increasing the total number of
outstanding shares of AquaSource class A stock that
Duquesne owned from 50,000 shares to 1 million
shares. Duquesne calculated its basis in the 950,000
shares of AquaSource class A stock issued to it on No-
vember 14, 2001, as equal to the amount of the cash
contribution (i.e., $193,533,727) that it made to Aqua-
Source on April 1, 2001.

Excluding the cash contribution of $193,533,727
that Duquesne made on April 1, 2001, during the pe-
riod February 16 to December 31, 2001, Duquesne con-
tributed to AquaSource a total of $36,197,000 in cash.
On December 21, 2001, AquaSource issued 200,000
shares of its class A stock to Duquesne, thereby

3 As discussed below, it was not until November 14, 2001,
that AquaSource issued any additional shares of its class A stock.
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increasing the total number of outstanding shares of
AquaSource class A stock that Duquesne owned from
1 million shares to 1,200,000 shares. Duquesne calcu-
lated its basis in the 200,000 shares of AquaSource
class A common stock issued to it on December 21,
2001, as equal to the total amount, excluding the cash
contribution of $193,533,727 that it made to Aqua-
Source on April 1, 2001, of the cash contributions (i.e.,
$36,197,000) that it made to AquaSource during the
period February 16, 2001, to December 31, 2001.

Duquesne filed an annual report for 2000 in which
it announced that it would be conducting a “compre-
hensive, market-based strategic and financial review”.
On the basis of that review, Duquesne decided to refo-
cus its business on electrical energy and divest its in-
terests in other types of energy. As a result, Duquesne
decided to begin selling various assets of AquaSource.*

On December 31, 2001, Duquesne transferred to
Lehman Brothers Holdings, Inc. (Lehman), the 50,000
shares of AquaSource class A stock that it owned as of
December 11, 1998 (2001 stock transfer), in exchange
for an amount equal to $4 million that was payable in
certain services which Lehman had already provided
and was to provide to Duquesne on or before April 14,
2002. Duquesne claimed a capital loss of $202,402,100
on that transfer of AquaSource stock, which it

4 In 2001, AquaSource sold one of its assets (i.e., one of its
subsidiaries) and claimed a capital loss of $16,692,412 as a result
of that sale. That loss is not in question in this case.
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calculated under section 1001° as equal to the excess
of its claimed adjusted basis in that stock over the
claimed amount realized. Duquesne deducted that
claimed capital loss under section 165° in the consoli-
dated return that it filed for the Duquesne consoli-
dated return group for taxable year 2001. After certain
adjustments that respondent made and that petitioner
does not dispute, petitioner’s claimed capital loss de-
duction of $202,402,100 was reduced to $199,114,494
(2001 stock loss in question).

On March 18, 2002, petitioner filed Form 1139,
Corporate Application for Tentative Refund (Form
1139), in which it carried back from taxable year 2001
$161,640,702 to taxable year 2000, $135,267,183 of
which was attributable to the 2001 stock loss in ques-
tion.” Pursuant to section 6411, respondent paid peti-
tioner a tentative refund of $35,219,997 with respect
to Form 1139 that it had filed.

During 2002 and 2003, Duquesne contributed to
AquaSource a total of $18,132,000 in cash. AquaSource
did not issue to Duquesne any additional shares of Aq-
uaSource class A stock with respect to those capital

5 All section references are to the Internal Revenue Code in
effect at all relevant times. All Rule references are to the Tax
Court Rules of Practice and Procedure.

6 Sec. 165(a) allows a deduction for any loss sustained during
the taxable year.

" Petitioner carried back $4,140,672 and $59,706,339 of the
2001 stock loss in question to each of taxable years 1998 and 1999,
respectively.
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contributions. Duquesne made no capital contributions
to AquaSource after 2003.

In 2002, AquaSource sold three of its direct and
two of its indirect subsidiaries. Duquesne deducted un-
der section 165 claimed capital losses of $59,584,738
(2002 asset losses in question) with respect to those re-
spective sales in the consolidated return that it filed

for the Duquesne consolidated return group for taxable
year 2002.

On December 23, 2003, petitioner filed Form 1139,
in which it carried back from taxable year 2002
$63,349,715 of long-term capital losses to taxable year
2000, $59,584,738 of which was attributable to the
2002 asset losses in question. Pursuant to section
6411, respondent paid petitioner a tentative refund of
$12,669,943 with respect to Form 1139 that it had
filed.

In an annual report for 2002, Duquesne described
AquaSource as a “discontinued operation”. That report
stated in pertinent part:

Pursuant to agreements entered into in 2002
to sell the majority of our investment in Ag-
uaSource * * * | as well as our commitment to
sell the remaining net assets of AquaSource,
th[is] subsidiar[y] hal[s] been reflected as [a]
discontinued operation[] in the consolidated
financial statements. Prior year financial
statements have been reclassified to conform
to the discontinued operations presentation.
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On July 29, 2002, we [Duquesne] entered into
an agreement to sell AquaSource’s investor-
owned water utilities to PSC [Philadelphia
Suburban Corporation] for approximately
$205 million in cash. In addition, PSC is ac-
quiring selected operating and maintenance
contract operations in seven states that are
closely integrated with the investor-owned
water utilities being acquired. The businesses
being acquired represent a significant portion
of AquaSource’s remaining assets. The final
purchase price could vary from $180 to $215
million, as various purchase price adjust-
ments are applied. * * * The closing is ex-
pected to occur during the second half of 2003.

In 2003, AquaSource sold all of its remaining
assets to unrelated third parties. Petitioner deducted
under section 165 a claimed capital loss totaling
$176,952,975 with respect to those sales in the consol-
idated return that it filed for the Duquesne consoli-
dated return group for taxable year 2003. After certain
adjustments that respondent made and that petitioner
does not dispute, the claimed capital loss deduction of
$176,952,975 was increased to $192,835,360 (2003 as-
set losses in question).

On April 23, 2004, petitioner filed Form 1139, in
which it carried back from taxable year 2003
$184,874,430 of long-term capital losses to taxable
year 2000. Thereafter, on December 23, 2004, peti-
tioner filed a second Form 1139, in which it carried
back from taxable year 2003 $16,531,429 of long-term
capital losses to taxable year 2000. Thus, a total of
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$201,405,859 of long-term capital losses was carried
back from taxable year 2003 to taxable year 2000,
$192,835,360 of which was attributable to the 2003
asset losses in question. Pursuant to section 6411, re-
spondent paid petitioner tentative refunds totaling
$40,281,401 with respect to the two Forms 1139 that it
had filed.

The period of limitations under section 6501(a), as
extended in writing under section 6501(c)(4)(A), during
which respondent may assess and collect tax for taxa-
ble year 2000 expired on December 31, 2006. The pe-
riod of limitations under section 6501(a), as extended
in writing under section 650 1(c)(4)(A), during which
respondent may assess and collect tax for taxable year
2002 also expired on December 31, 2006. The period of
limitations under section 6501(a), as extended in writ-
ing under section 650 1(c)(4)(A), during which respond-
ent may assess and collect tax for taxable year 2003
would have expired on June 30, 2010, but is suspended
under section 6503(a) until 60 days after the decision
in the instant case becomes final.

On January 8, 2008, respondent sent to petitioner
a so-called 30-day letter with respect to the Duquesne
consolidated return group’s taxable years 2000, 2003,
2004, and 2005. Respondent attached to that 30-day
letter a copy of an examination report (respondent’s ex-
amination report) that one of respondent’s revenue
agents (revenue agent) had prepared as a result of that
agent’s examination of those taxable years. (The Court
will sometimes refer collectively to the 30-day letter
and respondent’s examination report attached thereto
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as the 30-day letter.) In respondent’s examination re-
port, the revenue agent asserted:

In summary, between 1997 and 2003, * * * [Du-
quesne] contributed capital of $471,200,414 to
AquaSource. There were operating profits in
four years: $1,985,576 in 1999; $3,003,334 in
2002; $1,752,752 in 2004; and $1,509,861 in
2005, or total operating profits of $8,251,523.
There were operating losses in five years:
($641,240) in 1997; ($140,354) in 1998;
($35,572,514) in 2000; ($4,089,268) in 2001;
and ($14,409,389) in 2003, or total operating
losses of ($55,032,765).

In addition to the operating losses, capital
losses, after adjustment, were claimed on the
2001 sale of AquaSource stock to Lehman
($199,144,494), as well as on the sale of the
assets of AquaSource: ($16,692,412) in 2001;
($57,273,704) in 2002; and ($176,952,975)
in 2003. Accordingly, capital losses of
($450,063,585) were claimed in connection
with * * * [Duquesne’s] investment in Aqua-
Source.

The revenue agent proposed the following deter-
minations in respondent’s examination report:

When the capital contributed, and profits and
losses (operating and capital) are viewed in
light of the capital that was returned to * * *
[Duquesne] when it shed itself of the water
business, it is clear that the tax losses claimed
in connection with this investment were ex-
cessive in that they greatly exceed the true
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economic loss incurred by * * * [Duquesne].
ok ok

Since the consolidated group recognized a loss
on the December 31, 2001 disposition of ap-
proximately 4% of the AquaSource stock,
which loss was attributable to the fact that
there was built-in loss in the underlying as-
sets of AquaSource, the consolidated group is
not permitted to take the duplicative losses
when the underlying assets were sold in 2002
and 2003. Accordingly, the portion of the asset
sale losses that are duplicative (determined
by application of a ratio consisting of the loss
claimed on the stock sale over the potential
duplicative loss as of December 31, 2001,
against the losses claimed per asset sale)
should be disallowed by application of the doc-
trine of Charles Ilfeld Co. v. Hernandez, 292
U.S. 62 (1934).

# %% [Tlhere is a possibility of a duplicated
loss anytime stock in the subsidiary is dis-
posed of prior to disposition of the assets held
by the subsidiary and the assets have built-in
loss. This is because the value of the stock in
the subsidiary is based upon the value of the
underlying assets. If the stock is sold, gener-
ating a loss, and then the assets with built-in
loss are sold, generating another loss, then the
consolidated group gets a double deduction for
what is one economic loss.

K ok ok

On February 22, 2008, petitioner’s representative
filed a protest on petitioner’s behalf with respondent’s
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Appeals Office (Appeals Office), in which petitioner
protested the proposed determinations in the 30-day
letter. Petitioner did not reach a settlement agreement
with the Appeals Office with respect to those proposed
determinations.

Petitioner’s representative sent to the Appeals Of-
fice on petitioner’s behalf a letter dated August 26,
2009 (August 26, 2009 letter), in which petitioner ques-
tioned the reasoning behind certain of respondent’s
proposed determinations with respect to its 2000 tax
liability.

In response to petitioner’s August 26, 2009 letter,
counsel for respondent sent to petitioner’s representa-
tive a letter dated October 27, 2009. In that letter, that
counsel stated:

[Duquesne] claimed refunds (via Forms 1139)
for the year 2000 by carrying the capital
losses from 2001, 2002 and 2003 back to that
year (on separate Forms 1139 for each year).
Upon examination, the Service did not disal-
low the 2001 or 2002 losses, but did disallow
the 2003 losses. Exam also proposed, in the al-
ternative, to adjust DLH [Duquesne]’s 2005
year to force DLH to recognize its Excess Loss
Account (ELA), which was largely attributa-
ble to the $199,114,494 duplicated loss. The
matter was not settled in Appeals, so that the
proposed SND [statutory notice of deficiency]
reflected the disallowance of the 2003 loss and
the ELA adjustment for 2005. * * *
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In the course [of] its review of the 2003 [asset]
loss disallowance, it was necessary for Coun-
sel to review the facts of the original 2001 loss,
since those facts were relevant to the applica-
tion of the Ilfeld doctrine® under which the
2003 loss carryback had been disallowed.
Counsel determined that, under a number of
legal and factual theories, the 2001 [stock]
loss [in question] was not allowable. Counsel
recommended disallowance of the carryback
of the 2001 loss as an alternative ground in
support of the adjustment for the year 2000,
i.e., as an offset to DLH’s refund claim for the
year 2000F [asset] losses [in question]
claimed with respect to AS [AquaSource] as-
set sales (also carried back to the year 2000
via a Form 1139 refund claim) be disallowed
under the Ilfeld doctrine.

3. See Charles Ilfeld Co. v. Hernandez, 292
US. 62 (1934). The Ilfeld doctrine, where
applicable, precludes multiple recognition of
the same economic loss. The application of
the doctrine is on a facts and circumstances
basis.

On January 27, 2010, respondent issued to peti-
tioner a notice of deficiency (notice) for taxable years
2000 and 2005. In that notice, respondent determined
a deficiency of $36,996,999 for taxable year 2000. In
that notice, respondent further determined, for alter-
native reasons, to disallow the carryback to taxable
year 2000 of a total of $199,114,494 of claimed long-
term capital losses. Respondent set forth in the notice
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the following principal reasons for those determina-
tions:

Item 7d—Long Term Capital Loss Carry-
back—2000

1. It has been determined that the capital
loss in the amount of $199,114,194 claimed in
connection with Duquesne Light Holdings
Inc. & Subsidiaries’ (DLH’s) transfer of shares
of AquaSource to Lehman Brothers (Lehman)
in 2001, and carried back to the years 1998,
1999 and 2000 in the amounts of $4,140,672,
$59,706,339 and $135,267,183*, respectively,
is disallowed for the alternative reasons ex-
plained below:

* The disallowance of amounts carried back
from 2001 to 1998 and 1999 has the effect of
reallocating capital loss carrybacks from 2002
to 1998 and 1999 which, in turn, results in a
decreased capital loss carryback from 2002 to
2000. The net effect of the capital loss carry-
back disallowance and reallocation is to in-
crease capital gain for the year 2000 by
$199,114,494, as shown in pages 13 and 14.

The transfer of AquaSource stock to Lehman
was made in order to increase the value of
DLH’s remaining AquaSource stock and con-
stitutes a capital expenditure under I.R.C.
Section 263, therefore, no loss was incurred
under Section 165. The cost basis of the trans-
ferred stock in excess of the amount consid-
ered received for the transferred stock must

be allocated to the remaining AquaSource
stock held by DLH.
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The transfer of AquaSource stock to Lehman
was property transferred in consideration of
services provided to AquaSource. Conse-
quently, pursuant to Treas. Reg. Sections 1.83-
6(d) and 1.032-3, the transfer of stock is con-
sidered to be a contribution of stock by DLH
to AquaSource, followed by the transfer of the
stock by AquaSource to Lehman.

The substance of the transaction was to com-
pensate Lehman for its service to AquaSource
with stock representing a 4.1667% interest in
AquaSource. The form of the transaction in-
volved interrelated steps, purportedly produc-
ing a disproportionate capital loss, which may
not be considered independently of that over-
all transaction. In addition, the transaction
lacked economic substance.

The issuances of stock by AquaSource to DLH
on November 13, 2001 and December 21, 2001
(the new shares) were not made in connection
with capital contributions, but rather, were
stock dividends. Pursuant to I.LR.C. Section
307(a), DLH’s basis in its shares of Aqua-
Source stock is allocated pro-rata among the
old and new shares. Consequently, if it is de-
termined that a loss is allowable in connection
with the transfer of AquaSource shares to
Lehman, then the amount of that loss is com-
puted as 4.1667% (50,000/1,200,000) of DLH’s
basis in all of its AquaSource stock, less the
amount considered received by DLH for the
stock pursuant to I.R.C. Section 83.



79a

Respondent set forth in the notice under the head-
ing “Long Term Capital Loss Carryback—2000” the fol-
lowing alternative reason (respondent’s alternative
determinations) for disallowing the carryback to taxa-
ble year 2000 of a total of $199,114,494 of claimed long-
term capital losses:

2. Alternatively, if loss recognition in con-
nection with the 2001 transfer of AquaSource
stock to Lehman is allowed, losses claimed in
connection with the sale of AquaSource assets
(asset losses) in 2002 and 2003 are disallowed,
as those losses duplicate the economic loss
claimed in connection with the 2001 transfer
of AquaSource stock. Consequently, losses
claimed in 2002 and 2003 in the amounts of
$48,682,648 and $150,431,846, respectively,
and carried back to the year 2000, are disal-
lowed * * * 8

Respondent also made the following determina-
tion in the notice to include in petitioner’s income for
taxable year 2005 the excess loss account of Aqua-
Source totaling $228,121,320 (excess loss account de-
termination):

8 Respondent did not explain in the notice the methodology
that respondent used to determine to disallow the respective
deductions for taxable years 2002 and 2003 and the respective
carrybacks to taxable year 2000(1) from taxable year 2002 of only
$48,682,648 of the $59,584,738 of 2002 asset losses in question
and (2) from taxable year 2003 of only $150,431,846 of the
$192,835,360 of 2003 asset losses in question. Respondent did,
however, explain that methodology in the 30-day letter.
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Item 7e—Excess Loss Account—2005

It is determined that the excess loss account
in AquaSource in the amount of $228,121,320
is includable in income in 2005. Please note,
however, that some of the other adjustments
determined herein, if sustained or agreed,
would have the effect of reducing the excess
loss account and, in turn, would reduce the
amount of this adjustment.

While the Court was considering the various
issues presented in petitioner’s motion and the only
issue presented in respondent’s motion, including the
issues presented in those motions relating to respond-
ent’s alternative determinations, the Court was con-
sidering an issue (duplicate deductions issue) in an-
other case, Thrifty Oil Co. v. Commissioner, docket No.
1376-10, that involved what the Commissioner of In-
ternal Revenue (Commissioner) alleged were certain
deductions that the taxpayer claimed for different
taxable years and that represented the same economic
losses of the taxpayer (duplicate or double deductions).
The Commissioner was arguing in Thrifty Oil Co. that
Charles Ilfeld Co. v. Hernandez, 292 U.S. 62 (1934),
controlled the resolution of that issue. Respondent
advances the same argument in the instant case
with respect to certain deductions that petitioner
claimed for different taxable years and that respond-
ent alleges represent the same economic losses of peti-
tioner.

In recognition of the potential precedential effect
of the resolution of the duplicate deductions issue in
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Thrifty Oil Co. on the resolution of the duplicate deduc-
tions issue in the instant case, Duquesne filed a motion
for leave to file a brief amicus curiae in the Thrifty Oil
Co. case (Duquesne’s amicus brief), which the Court
granted. In that motion, Duquesne described the du-
plicate deductions issue presented in Thrifty Oil Co.,
which involved “taxpayers who must comply with the
consolidated return regulations”, as the “same” as the
duplicate deductions issue presented in the instant
case, which also involves “taxpayers who must comply
with the consolidated return regulations”.

The Court filed its Opinion in Thrifty Oil Co. v.
Commissioner, 139 T.C. 198, 2012 WL 3763544 (2012),
and, as discussed in detail below, concluded that under
the Court’s caselaw and caselaw of the U.S. Court of
Appeals for the Ninth Circuit (Court of Appeals for the
Ninth Circuit), the court to which an appeal in Thrifty
Oil Co. would normally lie, Charles Iifeld Co. controlled
resolution of the duplicate deductions issue presented
in Thrifty Oil Co. The Court held there that the tax-
payer was not entitled to certain deductions for the
taxable years at issue that represented or duplicated
deductions for the same economic losses that the tax-
payer had previously taken for certain other taxable
years.

On the same date on which the Court issued its
Opinion in Thrifty Oil Co., the Court issued an order in
the instant case. In that order, the Court ordered the
parties to file respective responses to that order ex-
plaining why Thrifty Oil Co. should or should not
control resolution of the duplicate deductions issue
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presented in petitioner’s motion and respondent’s mo-
tion. Petitioner and respondent filed their respective
responses (petitioner’s response to the Court’s order
and respondent’s response to the Court’s order, respec-
tively).

Discussion

The Court may grant summary judgment where
there is no genuine dispute of material fact and a
decision may be rendered as a matter of law. Rule
121(b); Sundstrand Corp. v. Commissioner, 98 T.C. 518,
520, 1992 WL 88529 (1992), aff’d, 17 F.3d 965 (7th
Cir.1994). The moving party bears the burden of prov-
ing that there is no genuine dispute of material fact,
and factual inferences will be read in a manner most
favorable to the nonmoving party. See Dahlstrom uv.
Commaissioner, 85 T.C. 812, 821, 1985 WL 15413 (1985);
Jacklin v. Commissioner, 79 T.C. 340, 344, 1982 WL
11139 (1982).

In petitioner’s motion, petitioner requests the
Court to grant summary adjudication in its favor on
several issues. Petitioner initially asks the Court for
summary adjudication in its favor with respect to the
duplicate deductions issue raised in respondent’s alter-
native determinations that petitioner is not entitled to
deduct for taxable year 2003 and carry back to taxable
year 2000 $150,431,846 of the $192,835,360 of 2003 as-
set losses in question.’ In support of that request,

9 Petitioner does not address in detail in petitioner’s motion
respondent’s alternative determinations that petitioner is not
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petitioner argues that neither Charles Iifeld Co. v. Her-
nandez, 292 U.S. 62, nor Thrifty Oil Co. v. Com-
missioner, 139 T.C. 198, 2012 WL 3763544, which
relied on Charles Ilfeld Co. and caselaw of the Court
of Appeals for the Ninth Circuit, controls resolution
of respondent’s alternative determinations. According
to petitioner, “the result sought by Respondent [in re-
spondent’s alternative determinations] could only be
obtained by issuing regulations”.

In respondent’s motion, respondent asks the Court
to grant summary adjudication in respondent’s favor
with respect to the duplicate deductions issue raised
in respondent’s alternative determinations that pe-
titioner is not entitled to deduct for 2002 and 2003,
respectively, and carry back to taxable year 2000
$48,682,648 of the $59,584,738 of 2002 asset losses in
question and $150,431,846 of the $192,835,360 of 2003
asset losses in question.!® In support of that request,
respondent argues that both Charles Iifeld Co. and
Thrifty Oil Co., which relied on Charles Ilfeld Co.,

entitled to deduct for taxable year 2002 and carry back to taxable
year 2000 $48,682,648 of the $59,584,738 of 2002 asset losses in
question. Although petitioner does not address those alternative
determinations, the Court does.

10 Respondent represents in certain filings that respondent
made with respect to the parties’ respective motions that if the
Court were to grant respondent’s motion and sustain the disal-
lowance of the respective deductions for taxable years 2002 and
2003 and the respective carrybacks to taxable year 2000 of a total
of $199,114,494 of the 2002 asset losses in question and the 2003
asset losses in question, respondent would concede (1) the deter-
minations in the notice relating to the 2001 stock loss in question
and (2) the excess loss account determination.
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control resolution of respondent’s alternative determi-
nations. According to respondent:

Iifeld continued to be a vital canon of statu-
tory construction in tax law generally, and,
more specifically, the Woods Investment [Co. v.
Commissioner, 85 T.C. 274, 1985 WL 15380
(1985)] line of cases established that the Iifeld
doctrine continues to be a vital canon of stat-
utory construction in the consolidated return
area—even well after the implementation of
former § 1.1502-32 [Income Tax Regs.] (which
in fact would have prevented any duplication
of loss under the specific facts of Ilfeld * * * ).

(The Court will sometimes refer to the duplicate de-
ductions issue raised in respondent’s alternative deter-
minations and presented in both petitioner’s motion
and respondent’s motion as the Iifeld issue.)

In the event the Court were to sustain respond-
ent’s alternative determinations, petitioner asks the
Court in petitioner’s motion to conclude that under sec-
tion 6501 respondent is not permitted to assess and
collect a deficiency for taxable year 2000—a year with
respect to which the parties agree the period of limita-
tions under section 6501(a) and (c)(4)(A) has expired—
that is attributable to the carryback to that year from
taxable year 2002—a year with respect to which the
parties agree the period of limitations under section
6501(a) and (c)(4)(A) has expired—of $48,682,648 of
the $59,584,738 of 2002 asset losses in question.!* (The

1 Petitioner asks the Court in petitioner’s motion to grant
summary adjudication in its favor on several other issues. The
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Court will refer to the issue relating to section 6501
presented in petitioner’s motion as the statute of limi-
tations issue.)

Iifeld Issue

In Charles Iifeld Co., the Supreme Court of the
United States (Supreme Court) considered whether
the taxpayer, the parent of a group of companies that
filed consolidated returns, was entitled to deduct for
the taxable year at issue certain losses that had arisen
in connection with the dissolution of two of its subsid-
iaries where, from an economic standpoint, the tax-
payer, as the parent of that consolidated group, had
deducted those same losses as operating losses of those
subsidiaries for certain taxable years that preceded
the taxable year at issue. The Supreme Court held that
the taxpayer was not entitled to those claimed deduc-
tions for the taxable year at issue. The Supreme Court
gave the following reasons for so holding:

The allowance claimed [by the taxpayer]
would permit * * * [the taxpayer] twice to use
the [taxpayer’s] subsidiaries’ losses for the re-
duction of its taxable income. By means of the
consolidated returns in earlier years it was
enabled to deduct them. And now it claims for
1929 deductions for diminution of assets re-
sulting from the same losses. If allowed, this

Court’s holdings herein and certain concessions of respondent, see
supra note 10, have made those other issues moot, and the Court
will not consider them and will deny petitioner’s motion with re-
spect to them.
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would be the practical equivalent of double
deduction. In the absence of a provision of the
* % % [Revenue Act of 1928] definitely requir-
ing it, a purpose so opposed to precedent and
equality of treatment of taxpayers will not be
attributed to lawmakers. * * * There is noth-
ing in the * * * [Revenue Act of 1928] that pur-
ports to authorize double deduction of losses
or in the regulations to suggest that the com-
missioner construed any of its provisions to
empower him to prescribe a regulation that
would permit consolidated returns to be made
on the basis now claimed by * * * [the tax-
payer].

Charles Ilfeld Co. v. Hernandez, 292 U.S. at 68.

In Thrifty Oil Co., the Court considered whether
the taxpayer, the parent of a group of corporations
that filed consolidated returns (Thrifty consolidated
return group), was entitled to deductions for the taxa-
ble years at issue for certain environmental remedia-
tion expenses if, as the Commissioner claimed, those
deductions, from an economic standpoint, duplicated
deductions for certain capital losses that the taxpayer
had taken for taxable years which were not before the
Court and with respect to which the respective periods
of limitations under section 6501 had expired. Thrifty
Oil Co. v. Commissioner, 139 T.C. at 198. The Court
found that the environmental remediation expense de-
ductions at issue in Thrifty Oil Co. and the capital loss
deductions in question represented the same economic
loss. Id. at 212. The Court held that under Charles II-
feld Co. and caselaw of the Court of Appeals for the
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Ninth Circuit the taxpayer was not entitled for the tax-
able years at issue to deductions for certain environ-
mental remediation expenses. Id. at 218. Because it
will be helpful in understanding the import of both
Charles Ilfeld Co. and Thrifty Oil Co. to the Court’s res-
olution of the parties’ dispute in the instant case with
respect to the Ilfeld issue raised in respondent’s alter-
native determinations, the Court will describe in detail
the facts and the analyses in Thrifty Oil Co. on which
the Court based that finding and that holding.

In Thrifty Oil Co., the taxpayer, through one of its
subsidiaries, acquired certain property on which an oil
refinery was located (refinery property). Thrifty Oil Co.
v. Commissioner, 139 T.C. at 199. Because of certain re-
finery operations, that property suffered certain envi-
ronmental contamination, and the taxpayer and the
subsidiary were responsible for remediation of the
refinery property. Id. As of September 1996, the contin-
gent environmental remediation liabilities with re-
spect to the refinery property totaled $29,070,000. Id.
at 200.

In 1996, pursuant to a so-called environmental
remediation strategy, one of the taxpayer’s subsidiar-
ies sold certain stock and claimed a capital loss of
$29,074,800 (1996 capital loss) with respect to that
sale in the Thrifty consolidated return group return
that the taxpayer filed for taxable year ended Septem-
ber 30, 1996.'2 Id. at 202. The taxpayer deducted

12 In September 1996, the owner of the refinery property en-
tered into a sec. 351 transaction with another of Thrifty’s
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approximately $2.8 million of that capital loss for
that taxable year and carried forward the remainder
of that loss to, and claimed capital loss deductions of
$5,348,310, $3,755,873, and $6,360,553 for, the follow-
ing three taxable years: taxable years ended Septem-
ber 30, 1997, 1998, and 1999, respectively. Id. n. 7.
Thereafter, the taxpayer claimed deductions for the re-
maining $10,727,595 of the 1996 capital loss for taxa-
ble years ended September 30, 2000 and 2001. Id. at
202.

During 1996 and certain years thereafter, another
of the taxpayer’s subsidiaries made certain expendi-
tures for the remediation of the refinery property
(environmental remediation expenses). Id. The tax-
payer provided the funds used to pay those expenses.
Id. The taxpayer claimed deductions of $339,435,
$1,854,405, and $14,505,358 for taxable years ended
September 30, 1997, 1998, and 1999, respectively, for
its payment of certain environmental remediation ex-
penses. Thrifty Oil Co. v. Commissioner, 139 T.C. at
202-203. Thereafter, the taxpayer claimed deductions
of $3,109,962, $4,108,429, and $3,891,571 for taxable

subsidiaries. Thrifty Oil Co. v. Commissioner, 139 T.C. 198, 200,
2012 WL 3763544 (2012). In exchange for 90 shares of the latter
subsidiary’s stock, the owner of the refinery property transferred
to that subsidiary a promissory note with a face value and claimed
fair market value of $29,100,000. Id. In addition, that latter sub-
sidiary assumed the contingent environmental remediation lia-
bilities of $29,070,000 relating to the refinery property. Id. at 201.
The subsidiary claimed a basis in the acquired shares equal to the
face value of the promissory note, without adjusting for the as-
sumed contingent environmental remediation liabilities. Id.
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years ended September 30, 2000, 2001, and 2002, re-
spectively, for its payment of certain environmental re-
mediation expenses. Id. at 203.

In a notice of deficiency (Thrifty Oil notice), the
Commissioner determined to disallow capital loss
carryover deductions of $1,426,576 and $9,301,019
for taxable years ended September 30, 2000 and 2001,
respectively, and environmental remediation expense
deductions of $4,370,802, $4,108,429, and $3,891,571
for taxable years ended September 30, 2000, 2001, and
2002.1% Id. In support of those determinations, the
Commissioner further determined that those capital
loss carryover deductions and those environmental re-
mediation expense deductions “duplicate tax benefits
already claimed for a single economic loss.” Id.

After certain stipulations and certain concessions,
the sole issue before the Court in Thrifty Oil Co. was
whether the taxpayer was entitled to the environmen-
tal remediation expense deductions that it claimed for
taxable years ended September 30, 2000, 2001, and
2002. Id. at 204. The Commissioner’s only argument in
support of his position that the taxpayer was not enti-
tled to those claimed deductions was that they “dupli-
cate $18,347,205 in capital loss deductions * * * [the
taxpayer] claimed for years not before the Court, and

13 The respective periods of limitations under sec. 6501 had
not expired for taxable years ended September 30, 2000, 2001, and
2002, at the time the Commissioner issued the Thrifty Oil notice.
The respective periods of limitations under sec. 6501 for taxable
years ended September 30, 1996, 1997, 1998, and 1999, had ex-
pired at that time. Thrifty Oil Co. v. Commissioner, 139 T.C. at 202.
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hence * ** [the taxpayer] is not entitled to up to
$18,347,205 of the claimed environmental remediation
expense deductions.” Id. at 204-205.

After examining caselaw of this Court and the
Court of Appeals for the Ninth Circuit, this Court
concluded that “[t]he Court of Appeals for the Ninth
Circuit, like the Tax Court, follows the Ilfeld doctrine.”
Id. at 212 (emphasis added). It is significant for pur-
poses of the instant case that the Court came to that
conclusion in Thrifty Oil Co. after having examined
several of the cases, e.g., Woods Inv. Co. v. Commis-
sioner, 85 T.C. 274, 1985 WL 15380 (1985), Wyman-
Gordon Co. & Rome Indus. Inc. v. Commissioner, 89 T.C.
207, 1987 WL 42564 (1987), CSI Hydrostatic Testers,
Inc. v. Commissioner, 103 T.C. 398, 1994 WL 466342
(1994), aff’d, 62 F.3d 136 (5th Cir. 1995), on which Du-
quesne relies as petitioner in the instant case, and re-
lied as amicus in Thrifty Oil Co., to support its position
that the Court does not follow the interpretation of
Charles Ilfeld Co. that respondent advances in the in-
stant case, and advanced in Thrifty Oil Co. In Thrifty
Oil Co., the Court analyzed those cases in order to ex-
plain how the Court previously “has applied the Su-
preme Court’s pronouncement of the Ilfeld doctrine”.
Thrifty Oil Co. v. Commissioner, 139 T.C. at 206. The
Court concluded on the basis of that analysis that “[i]f
the deductions represent the same economic loss to pe-
titioner and petitioner cannot point to a specific provi-
sion demonstrating Congress’ intent to allow the
double deductions, then the claimed environmental
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remediation expense deductions must be disallowed.”
Id. at 212.

In an attempt to avoid the application of the hold-
ing in Charles Ilfeld Co. to the duplicate deductions is-
sue in Thrifty Oil Co., the taxpayer argued in Thrifty
Oil Co. (1) that the capital loss deductions that it
claimed for taxable years before the taxable years at
issue and the environmental remediation expense de-
ductions that it claimed for the years at issue did not
represent the same economic loss (no double deduction
argument) and (2) that it could point to a specific pro-
vision, i.e., section 162, demonstrating the intention of
Congress to allow the double deductions (specific pro-
vision argument). See id. at 212, 214. The Court re-
jected both of those arguments. See id.

In rejecting the taxpayer’s no double deduction ar-
gument in Thrifty Oil Co., the Court found:

Both the capital loss and the environmental
remediation expense deductions represent
costs associated with the cleanup of the * * *
[refinery property]. The capital loss represents
the unpaid liability, and the environmental
remediation expense deductions represent
the actual cost when paid. This—deducting
the unpaid liability in the form of a capital
loss and then deducting it again when paid—
is the core problem of this case. * * *

Id. at 212.

In rejecting the taxpayer’s specific provision argu-
ment in Thrifty Oil Co., the Court concluded that
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section 162 is a “general allowance provision” which
“does not reflect a ‘clear declaration of intent’ to allow
a double deduction.” Id. at 214 (quoting Brenner v.
Commissioner, 62 T.C. 878, 884-885, 1974 WL 2705
(1974)).

In petitioner’s response to the Court’s order in the
instant case ordering the parties to file respective re-
sponses to that order, in which they were to explain
why Thrifty Oil Co. should or should not control reso-
lution of the Ilfeld issue presented in the petitioner’s
motion and respondent’s motion, petitioner maintains
that Thrifty Oil Co. should not control the outcome of
the instant case because (1) in Thrifty Oil Co. the Court
followed certain caselaw of the Court of Appeals for the
Ninth Circuit, including Marwais Steel Co. v. Commis-
sioner, 354 F.2d 997 (9th Cir.1965), aff’g 38 T.C. 633,
1962 WL 1347 (1962), that interpreted and applied
Charles Ilfeld Co. in a certain way, and (2) the U.S.
Court of Appeals for the Third Circuit (Court of Ap-
peals for the Third Circuit), the court to which an ap-
peal in the instant case would normally lie, has
interpreted and applied Charles Ilfeld Co. in a manner
that is different from the way in which the Court of
Appeals for the Ninth Circuit has interpreted and ap-
plied that case.

The Court turns first to petitioner’s argument
about Marwais Steel Co. According to petitioner:

In Marwais, the Ninth Circuit interpreted
what it conceded was dicta in Ilfeld as an
overriding principle that takes precedence
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over the plain meaning of the Code. Marwais,
354 F.2d at 998-99.5 Interpreting Marwais,
Thrifty Oil stated that the so-called Ilfeld doc-
trine prevents a double tax benefit unless the
words of a specific provision show congres-
sional intent to allow the double benefit. Slip
op. at 25, * * *

# %% In using Ilfeld to override the plain
meaning of section 162 without examining ei-
ther the law’s intent or the intent of the legis-
lative regulations governing consolidated
groups, Thrifty Oil is firmly aligned with
Ninth Circuit precedent. As such, Thrifty Oil
should not govern the outcome of this case.
Rather, petitioner should prevail under the
Third Circuit’s approach.

5. The Ninth Circuit recognized that “part of
what was there said [in Ilfeld] was dicta,” but
stated that “it is dicta the court will follow in
cases having any similarity at all on double

deductions for a single economic loss.”
Marwais, 354 F.2d at 998-99.

Petitioner misconstrues both what the Court of

Appeals for the Ninth Circuit said in Marwais Steel Co.
with respect to the application of Charles Ilfeld Co. in
that court and what this Court said in Thrifty Oil Co.
about the import of what that Court of Appeals said on
this Court’s resolution of the duplicate deductions is-
sue presented in Thrifty Oil Co. In Marwais Steel Co.,

the Court of Appeals for the Ninth Circuit stated:

We conclude, as the tax court did, plausible as
the position of Marwais is, there is a message
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in Ilfeld Co. * * * | another double tax deduc-
tion disallowed. We follow taxpayer’s argu-
ment that part of what was there said was
dicta. * * * If what it said there was dicta, we
believe that it is dicta the court will follow in
cases having any similarity at all on double
deductions for a single economic loss. [Fn. ref.
omitted.]

Marwais Steel Co. v. Commissioner, 354 F.2d at 998-
999.

In Thrifty Oil Co., the Court construed the above-
quoted excerpt from Marwais as meaning just what it
says and nothing more: “The Court of Appeals for the
Ninth Circuit, like the Tax Court, follows the Ilfeld doc-
trine.” Thrifty Oil Co. v. Commissioner, 139 T.C. at 212.
Contrary to petitioner’s argument, the Court of Ap-
peals for the Ninth Circuit said nothing more about
Charles Ilfeld Co. that influenced the Court’s resolu-
tion of the duplicate deductions issue in Thrifty Oil
Co.™*

¥ Thrifty Oil Co. v. Commissioner, 139 T.C. at 210 n. 18, the
Court addressed the following argument in Duquesne’s amicus
brief: “ “The First Circuit Court of Appeals * * * reached the oppo-
site conclusion on facts very similar to Marwais.’ See Textron, Inc.
v. United States, 561 F.2d 1023 (1st Cir.1977).” The Court gave the
following response to that argument: “Even if true, this case
[Thrifty Oil Co.] is not appealable in the First Circuit. We also note
Textron dealt with a parent and a subsidiary that did not file a
consolidated return, a point which was carefully noted by the
court in Textron. * * * [Thrifty Oil Co.] files consolidated returns,
thus distinguishing it from the taxpayer in Textron.” Id. Like
Thrifty Oil Co., the instant case is not appealable to the U.S. Court
of Appeals for the First Circuit. In addition, petitioner in the
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The Court turns now to petitioner’s argument that
Charles Ilfeld Co. should not apply in the instant case
because, according to petitioner, the Court of Appeals
for the Third Circuit “does not follow the Marwais ap-
proach [of the Court of Appeals for the Ninth Circuit]”
in interpreting and applying that Supreme Court case.
In support of that argument, petitioner relies princi-
pally on Estate of Miller v. Commissioner, 400 F.2d 407
(3d Cir.1968), aff’g 48 T.C. 251, 1967 WL 1322 (1967),
and rev’g 48 T.C. 265, 1967 WL 1323 (1967). In Estate
of Miller, the Court of Appeals for the Third Circuit
considered two related decisions on appeal from the
Court in cases that involved the respective estates of a
husband and a wife where the wife predeceased her
husband. Her testamentary plan provided that the res-
idue of her estate was to be held in a trust with the
trust corpus to be divided into two shares. Id. at 408.
One share of the trust corpus was to equal 40 percent
(40 percent share), and the other share thereof was to
equal 60 percent (60 percent share). Id. The net income
of the 40 percent share was to be distributed to the
husband for his life.!® Id. The husband had a general
testamentary power of appointment over the 40 per-
cent share, but if he died without exercising that power

instant case, like the taxpayer in Thrifty Oil Co., filed consolidated
returns for the taxable years at issue as the parent of a consoli-
dated return group.

15 The wife’s will provided that the net income from the 60
percent share was to be paid to the couple’s son for life with the
remainder to his issue. Estate of Miller v. Commissioner, 48 T.C.
251, 253 n. 2, 1967 WL 1322 (1967), aff’d, 400 F.2d 407 (3d
Cir.1968).
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of appointment, the income from that share was to be
distributed to the couple’s son and the remainder was
to be distributed to a charitable corporation. Id. The
husband exercised his general power of appointment
in his will and provided that upon his death the income
from the 40 percent share was to be distributed to the
couple’s son and the remainder was to be distributed
to a charitable corporation. Id. at 409. The wife’s estate
claimed (1) a marital deduction (wife’s marital deduc-
tion) equal to the value at the time of her death of the
40 percent share of the trust corpus and (2) a charita-
ble deduction (wife’s charitable contribution deduc-
tion) equal to the value at the time of her death of the
remainder of 40 percent of the trust corpus. Id. at 409-
410. After the husband died, the husband’s estate
claimed a charitable deduction (husband’s charitable
contribution deduction) equal to the value at the time
of his death of the remainder of the trust that he had
appointed to the charitable corporation. Id. at 410.

The Court had held in the related cases (1) that
the wife’s estate was entitled to both the wife’s chari-
table contribution deduction and the wife’s marital de-
duction, Estate of Miller v. Commissioner, 48 T.C. 251,
1967 WL 1322, and (2) that the husband’s estate was
not entitled to the husband’s charitable contribution
deduction because that deduction was based on the
same transfer of the same property to the same charity,
which also was the basis of the wife’s charitable contri-

bution deduction, Estate of Miller v. Commissioner, 48
T.C. 265, 1967 WL 1323.
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The Court of Appeals for the Third Circuit re-
versed the Court’s decision in the case that involved
the husband’s estate and held that that estate was en-
titled to the husband’s charitable contribution deduc-
tion. Estate of Miller v. Commissioner, 400 F.2d at 413.
In so holding, the Court of Appeals for the Third Cir-
cuit described the circumstances under which the
courts have applied the Charles Ilfeld Co. case as fol-
lows:

The line of cases cited by the Commissioner
descending from Charles Ilfeld Co. v. Hernan-
dez, 292 U.S. 62, 68 (1934), and allegedly sup-
porting the rule of tax interpretation that
double deductions are not permitted absent
express statutory mandate, is merely a varia-
tion on the “avoid absurd results” rule. In ad-
dition, this tax “rule” has rarely been applied
outside the peculiar income tax context of con-
solidated corporate income tax reporting and
attempted double deductions of business
losses, and it cannot be regarded as a legiti-
mate canon of estate tax interpretation to as-
sist the court in this case. [Emphasis added; fn.
refs. omitted.]

Id. at 411.

In a footnote to the above-quoted text, the Court of
Appeals for the Third Circuit observed:

The “rule against double deductions” seems
particularly unuseful in the present case since,
with respect to one “doubling,” we are pre-
sented with separate taxpayers seeking de-
ductions and since we observe that Congress
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has acted explicitly on one occasion to prevent
double deductions arising in an estate tax con-
text. See § 642(g) with reference to §§ 2053
and 2054. In addition, using broad equitable
consideration, such as preventing multiple de-
ductions, to solve problems raised by a tax
statute is a dangerous course, e.g., Budd Com-
pany v. United States, 252 F.2d 456, 458 (3rd
Cir.1957). This applies to the Commissioner’s
observation that his position of a marital de-
duction for Edna [the wife] and a charitable
deduction for Hugh [the husband] will pro-
duce a lower total tax bill than that resulting
from the Tax Court’s conclusion. This ironic
wrinkle in this case may simply result from
the fact that a wealthier husband survived his
wife.

Id. n. 12.

As the Court of Appeals for the Third Circuit itself
pointed out, Estate of Miller v. Commissioner, 400 F.2d
407, is materially distinguishable from a case like
the instant case involving “consolidated corporate in-
come tax reporting and attempted double deductions
of business losses”. Id. at 411. Indeed, in such a case
the Court of Appeals for the Third Circuit has applied
Charles Ilfeld Co. in order to prevent the double deduc-
tion of the same losses. See Greif Cooperage Corp. v.
Commissioner, 85 F.2d 365 (3d Cir.1936), aff'g 31
B.T.A. 374 (1934). Greif Cooperage Corp. involved the
parent of a consolidated return group that claimed
a deduction for losses incurred in connection with
the liquidation of certain of its subsidiaries. The
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Commissioner disallowed those losses because that
group had already deducted the operating losses of
those subsidiaries. In holding that the Commissioner’s
position should be sustained, the Court of Appeals
for the Third Circuit relied on Charles Ilfeld Co. v.
Hernandez, 292 U.S. 62, McLaughlin v. Lumber Co.,
293 U.S. 351 (1934), and Commissioner v. Nat’l Casket
Co., 78 F.2d 940 (3d Cir. 1935), rev’g in part 29 B.T.A.
139 (1933), to support its view that “[t]he law is
well settled that liquidating losses such as those
incurred by the petitioner in the instant case are
not allowable if their allowance results either directly
or indirectly in a double deduction by the taxpayer
of the same losses.” Greif Cooperage Corp., 85 F.2d
at 365.

The precedent of the Court of Appeals for the
Third Circuit, Commissioner v. Nat’'l Casket Co., 78
F.2d 940 (3d Cir.1935), on which that court relied in
Greif Cooperage Corp. also involved a consolidated re-
turn group where the Commissioner had disallowed
what the Commissioner determined to be double de-
ductions by that group. In that case, a subsidiary in
that group had certain operating losses (subsidiary op-
erating losses) that the consolidated return group had
deducted for taxable years preceding the taxable year
at issue. Thereafter, the parent of the consolidated re-
turn group dissolved that subsidiary and claimed for
the taxable year at issue a deduction for a loss (invest-
ment loss) with respect to the parent’s investment in
that dissolved subsidiary. The Commissioner disal-
lowed that claimed deduction. Commissioner v. Nat’l
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Casket Co., 29 B.T.A. at 139-140. The Board of Tax Ap-
peals (Board) held that the taxpayer was not entitled
to deduct the investment loss to the extent that that
loss equaled the total amount of subsidiary operating
losses that the subsidiary in question had over the pe-
riod in which it was a member of the consolidated re-
turn group, reduced by the operating gains or profit
that that subsidiary had over that same period. Id. at
141.

The Court of Appeals for the Third Circuit re-
versed the decision of the Board “in so far as it allowed
the operating losses of the subsidiary to be reduced by
the profits of the subsidiary.” Commissioner v. Nat’l
Casket Co., 78 F.2d at 942. In so doing, the Court of Ap-
peals began its analysis by quoting and relying on the
following excerpt from Charles Ilfeld Co.:

“Where all the members gain, total taxable in-
come is the same on a consolidated return as
upon separate ones. But where as in the case
before us the subsidiaries lose and the parent
gains, the losses of the former go in reduction
of the taxable income of the latter. Considera-
tions that justify inclusion of the profits made
by all the members do not support the double
deduction claimed.”

Id. (quoting Charles Ilfeld Co. v. Hernandez, 292 U.S.
at 69).

The Court of Appeals for the Third Circuit then
paraphrased and applied the above-quoted excerpt to
the issue before it as follows:
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We paraphrase this statement and apply it to
the instant case: Where, in 1925, both the * * *
[parent] and the subsidiary gained, the total
taxable income was the same on the consoli-
dated return as upon separate ones. Where,
however, the subsidiary sustained losses and
the * * * [parent] gained, the losses of the for-
mer went in reduction of the taxable income
of the latter. The effect of this is that the * * *
[parent]’s tax burden remained the same in
1925, the year when the subsidiary gained,
but was lessened in 1926, 1927, and 1928, the
years when the subsidiary lost. In the instant
case the * ** [parent] took credit in 1926,
1927, and 1928 for the gross operating losses
sustained by the subsidiary and thereby re-
duced the income tax which it would have
been obliged to pay on its own gross profits for
the three years in question. The fact that an
income tax was paid on the profit earned by
the subsidiary in 1925 did not increase the in-
come tax the * * * [parent] was obliged to pay
on its own profit for that year. In our opinion,
credit for the investment loss should be al-
lowed only to the extent to which the invest-
ment loss exceeds the credit already taken by
the * * * [parent] for the operating losses sus-
tained by the subsidiary during the three years
in question [of subsidiary losses]. In effect,
what the Board did when it reduced the [sub-
sidiary] operating losses by the 1925 profit
was to allow the * * * [parent] to take credit for
a profit. [Emphasis added.]

Id. at 942.
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The lesson of the opinions of the Court of Appeals
for the Third Circuit in Greif Cooperage Corp. v. Com-
missioner, 85 F.2d 365, Commissioner v. Nat’l Casket
Co., 78 F.2d 940, and Estate of Miller v. Commissioner,
400 F.2d 407, is not in doubt. That lesson is that that
court will apply Charles Ilfeld Co. in any Federal income
tax case involving a consolidated return group where
the group claims a deduction for a taxable year for an
economic loss that duplicates another deduction already
taken by the group for the same economic loss.

The Court concludes that the view of this Court
with respect to the application of Charles Ilfeld Co., as
summarized and expressed most recently in Thrifty
Oil Co., is fully consistent with the view of the Court of
Appeals for the Third Circuit with respect to the appli-
cation of Charles Ilfeld Co., as summarized and ex-
pressed in Greif Cooperage Corp., Nat’'l Casket Co., and
Estate of Miller. Accordingly, as the Court did in Thrifty
Oil Co., the Court will first determine in the instant
case whether the respective deductions under section
165(1) for taxable years 2002 and 2003 of a total of
$199,114,494 of (a) the 2002 asset losses in question
and (b) the 2003 asset losses in question and (2) for
taxable year 2001 of $199,114,494 of the 2001 stock
loss in question “represent the same economic loss|es]”,
Thrifty Oil Co. v. Commissioner, 139 T.C. at 212, to pe-
titioner. If the Court concludes that those respective
deductions do represent the same economic losses to
petitioner, the Court will determine whether a specific
provision exists “demonstrating Congress’ intent to al-
low the double deductions.” Id.
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It is respondent’s position that, by claiming the re-
spective deductions for taxable years 2002 and 2003
that are attributable to the 2002 asset losses in ques-
tion and the 2003 asset losses in question after having
previously taken a deduction for taxable year 2001
that is attributable to the 2001 stock loss in question,
petitioner is “recogniz[ing] a single economic loss a
second time.”'® In support of that position, respondent
asserts that “the depressed value of the original AS
[AquaSource] stock at year-end 2001 reflected the de-
pressed value of AS assets at that time, so that the loss
on the 2001 transfer of stock and the losses on the sale
of those assets in 2002 and 2003 represent the same
economic loss.”

It is petitioner’s position that there exists a genu-
ine dispute of material fact as to “whether, and to what
extent, the 2003 Asset Losses actually ‘duplicate’ the
2001 Stock Loss [in question].” In support of that posi-
tion, petitioner asserts:

Respondent relies on a flawed methodology
that is inconsistent with his own regulations
for determining that $199,114,494 of Peti-
tioner’s 2002 and 2003 Asset Losses purport-
edly “duplicated” the 2001 Stock Loss [in

16 Respondent acknowledges that (1) the respective deduc-
tions for taxable years 2002 and 2003 that are attributable to the
2002 asset losses in question and the 2003 asset losses in question
and (2) the deduction for taxable year 2001 that is attributable to
the 2001 stock loss in question duplicate the same economic loss
to petitioner only to the extent of $199,114, 494, the amount of the
deduction for taxable year 2001 that is attributable to the 2001
stock loss in question.
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question]. If Petitioner’s Motion is denied,
Petitioner will challenge at trial Respondent’s
erroneous determination of the amount of
purported duplicated losses. Accordingly,
there is a material issue of fact as to the
amount of losses that were duplicated * * *

Respondent counters:

It is undisputed that petitioner claimed a
stock loss of $199,114,494 based on a Decem-
ber 31, 2001 sale of AS [AquaSource] stock. It
is also undisputed that petitioner claimed
losses on AS asset sales in the amounts of
$59,584,738 and $192,835,360 in the years
2002 and 2003, respectively. It is further un-
disputed that, by the end of 2003, all assets of
AS had been sold. There can be no genuine
dispute that a decrease in the value of the as-
sets of a corporation and the decrease in value
of the stock of the corporation represent the
same economic decline in value. Based on the
above, respondent has established facts
demonstrating beyond dispute that the 2002
and 2003 asset losses duplicated the 2001
stock loss to the extent of $199,114,494. [Fn.
refs. omitted.]

The Court agrees with respondent that “[t]here
can be no genuine dispute that a decrease in the value
of the assets of a corporation and the decrease in value
of the stock of the corporation represent the same eco-
nomic decline in value.” The 2001 stock loss in question
for which petitioner claimed a deduction for taxable
year 2001 is attributable to petitioner’s claimed sale on
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December 31, 2001, of certain class A stock of Aqua-
Source that petitioner owned. The 2002 asset losses in
question and the 2003 asset losses in question for
which petitioner claimed respective deductions for tax-
able years 2002 and 2003 are attributable to Aqua-
Source’s sales in 2002 of certain of its assets and its
sale in 2003 of all of its remaining assets. The value of
petitioner’s class A stock in AquaSource at the end of
2001 reflected the value of all of the assets that Aqua-
Source owned at that time and that it sold in 2002 and
2003.

The Court concludes that there is no genuine dis-
pute of material fact as to whether the respective de-
ductions (1) for taxable years 2002 and 2003 of a total
of $199,114,494 of (a) the 2002 asset losses in question
and (b) the 2003 asset losses in question and (2) for
taxable year 2001 of $199,114,494 of the 2001 stock
loss in question “represent the same economic loss|es]”,
Thrifty Oil Co. v. Commissioner, 139 T.C. at 212, to
petitioner.!” The Court further concludes that the

17 The Court notes that petitioner’s bald assertions that if the
Court were to deny petitioner’s motion with respect to respond-
ent’s alternative determinations, “there is a material issue of fact
as to the amount of losses that were duplicated” and that “[p]eti-
tioner will challenge at trial Respondent’s erroneous determina-
tion of the amount of purported duplicated losses” do not establish
that there is a genuine dispute of material fact requiring the
Court to deny respondent’s motion. See Rule 121(d) (“When a mo-
tion for summary judgment is made * * * an adverse party may
not rest upon the mere allegations or denials of such party’s
pleading, but such party’s response, * * * must set forth specific
facts showing that there is a genuine dispute for trial. If the
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respective deductions (1) for taxable years 2002 and
2003 of a total of $199,114,494 of (a) the 2002 asset
losses in question and (b) the 2003 asset losses in ques-
tion and (2) for taxable year 2001 of $199,114,494 of
the 2001 stock loss in question “represent the same
economic loss[es]”, id., and therefore are duplicate or
double deductions.

The Court addresses now whether a specific pro-
vision exists “demonstrating Congress’ intent to allow
the double deductions.” Id. It is petitioner’s position
that, even though petitioner has taken a deduction for
taxable year 2001 for $199,114,494 of the 2001 stock
loss in question, section 165 is the specific provision
demonstrating Congress’ intent to allow petitioner
also to take the respective deductions for taxable years
2002 and 2003 of all of the 2002 asset losses in ques-
tion and all of the 2003 asset losses in question. In sup-
port of that position, petitioner argues that, because
section 165 by its terms entitles petitioner to the re-
spective deductions for taxable years 2002 and 2003 of
all of the 2002 asset losses in question and all of the
2003 asset losses in question, Charles Ilfeld Co. does
not control resolution of the duplicate deductions is-
sue.

In Thrifty Oil Co., the Court considered and re-
jected an argument of the taxpayer that is very similar
to the argument of petitioner in the instant case.
There, the taxpayer argued that, because section 162

adverse party does not so respond, then a decision, if appropriate,
may be entered against such party.”)
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entitled it to the respective deductions for the years at
issue of the environmental remediation expenses at is-
sue in that case, Charles Ilfeld Co. did not control res-
olution of the duplicate deductions issue. Thrifty Oil
Co. v. Commissioner, 139 T.C. at 214. In rejecting that
argument, the Court concluded that “general allow-
ance provisions are insufficient” to demonstrate the
necessary intent by Congress to allow a double deduc-
tion. Id.

The Court concludes that section 165, which is in-
volved in the instant case, like section 162, which was
involved in Thrifty Oil Co.,is a “general allowance” pro-
vision.!® The Court further concludes that petitioner
has failed in the instant case to “point to a specific pro-
vision authorizing the double deduction.” See id.

Before considering certain additional arguments
of Duquesne that the Court did not expressly address
in Thrifty Oil Co., the Court will address petitioner’s
objection to the methodology that respondent used to
determine the respective amounts of the respective de-
ductions for taxable years 2002 and 2003 of the 2002
asset losses in question and the 2003 asset losses in
question that respondent disallowed in the notice in
respondent’s alternative determinations. According to
petitioner, those determinations “had the effect of
treating a greater amount of the 2003 [asset] losses [in

18 In the amicus brief that Duquesne filed in Thrifty Oil Co.
Duquesne equated secs. 162 and 165. It argued there that both
the instant case and the Thrifty Oil Co. case involve “deductions
* % * pheing claimed under a long-standing Code provision that, on
its face, clearly permits the deduction.”
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question] as ‘duplicated’ than would have been the case
if Respondent had instead treated the 2002 sales [2002
asset losses in question] as first soaking up the dupli-
cated losses and applied only the remaining duplicated
loss to 2003.”

As the Court understands the above-quoted ex-
cerpt from one of petitioner’s filings, if the Court were
to conclude, as the Court has, that under Charles Iifeld
Co. petitioner is not entitled to respective deductions
for taxable years 2002 and 2003 of a total of
$199,114,494 of the 2002 asset losses in question and
the 2003 asset losses in question, the Court should
reject respondent’s determinations to disallow
$48,682,648 of the 2002 asset losses in question and
$150,431,846 of the 2003 asset losses in question and
instead should disallow all, i.e, $59,584,738, of the
2002 asset losses in question and only so much of the
2003 asset losses in question, i.e., $139,529,756, as
would, when added to the disallowed amount (i.e.,
$59,584,738) of the 2002 asset losses in question, equal
$199,114,494.

Respondent has the same understanding that the
Court has about what petitioner is suggesting in the
above-quoted excerpt. Thus, in response to petitioner’s
objection described above, respondent states:

Though respondent believes that the alloca-
tion between years is a moot point and that,
in any event, the allocation he made between
the 2002 and 2003 years is reasonable, re-
spondent also notes that petitioner has sug-
gested an alternative allocation. Should it be
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necessary to address an allocation issue, re-
spondent is willing to agree to the alternative
allocation suggested by petitioner.** Thus, any
potential allocation issue in this case would
appear to be resolved.

44 Petitioner suggested that the duplicated
amount for each of the years 2002 and 2003
be computed as if respondent had treated
“the 2002 sales as first soaking up the dupli-
cated loss and applied only the remaining
duplicated loss to 2003.” (Petitioner’s Objec-
tion at 26.) This would result in an adjust-
ment of $59,584,738 to the 2002 year and
$139,529,756 ($199,114,494 less $59,584,738)
to the 2003 year.

[Emphasis added.]

The Court accepts what it understands to be re-
spondent’s concession in the above-quoted paragraph
(respondent’s allocation concession) that if the Court
were to conclude, as the Court has, that under Charles
Iifeld Co. petitioner is not entitled to respective deduc-
tions for taxable years 2002 and 2003 of a total of
$199,114,494 of the 2002 asset losses in question and
the 2003 asset losses in question, petitioner is not en-
titled to (1) any of the $59,584,738 of 2002 asset losses
in question and (2) $139,529,756 of the $192,835,360
of 2003 asset losses in question.

The Court turns next, for the sake of completeness,
to certain arguments not relating to the application of
Charles Ilfeld Co. that Duquesne advanced in its ami-
cus brief in the Thrifty Oil Co. case to which the Court
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did not specifically respond in Thrifty Oil Co. and that
it advances in the instant case. In advancing those ar-
guments there and here, Duquesne places great weight
on the state of the consolidated return regulations at
the time of the various transfers in question that, ac-
cording to the Commissioner, gave rise to double de-
ductions in Thrifty Oil Co. and in the instant case.'®

Section 1501 provides that an affiliated group of
corporations shall have the privilege of filing a consol-
idated income tax return. In section 1502, Congress
delegated to the Secretary of the Treasury (Secretary)
authority to:

prescribe such regulations as he may deem
necessary in order that the tax liability of any
affiliated group of corporations making a con-
solidated return and of each corporation in
the group, both during and after the period of
affiliation, may be returned, determined, com-
puted, assessed, collected, and adjusted, in such
manner as clearly to reflect the income-tax li-
ability and the various factors necessary for
the determination of such liability, and in or-
der to prevent avoidance of such tax liability.

In 2001, before the 2001 stock transfer involved
here took place, the U.S. Court of Appeals for the

¥ The taxable years in Thrifty Oil Co. relating to the ap-
plication of Charles Ilfeld Co. v. Hernandez, 292 U.S. 62 (1934),
were taxable years ended September 30, 2000, 2001, and 2002.
The taxable years in the instant case relating to the applica-
tion of Charles Ilfeld Co. are taxable years 2000, 2001, 2002, and
2003.
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Federal Circuit (Court of Appeals for the Federal Cir-
cuit) considered the validity of the so-called loss disal-
lowance rule that the Secretary had prescribed in
section 1.1502-20, Income Tax Regs.?’ See Rite Aid
Corp. v. United States, 255 F.3d 1357 (Fed.Cir.2001).
That rule, which the taxpayer argued in Rite Aid Corp.
was an invalid exercise of the Secretary’s authority un-
der section 1502, prevented the taxpayer, the parent of
a consolidated return group, from deducting under sec-
tion 165 a loss on the sale of certain stock of one of its
subsidiaries. See id. at 1358. The Court of Appeals for
the Federal Circuit held that the loss disallowance rule
in section 1.1502-20, Income Tax Regs., exceeded the
authority that Congress had delegated to the Secre-
tary in section 1502. See id. at 1360. In so holding, the
Court of Appeals for the Federal Circuit concluded:

The purpose of section 1502 is to give the
Secretary authority to identify and correct
instances of tax avoidance created by the fil-
ing of consolidated returns. But section 1502
“does not authorize the Secretary to choose a
method that imposes a tax on income that
would not otherwise be taxed.” Id. [Am.
Standard, Inc. v. United States, 220 Ct.Cl. 411,

20 Sec. 1.1502-20, Income Tax Regs., the validity of which was
before the Court of Appeals for the Federal Circuit, prevented the
parent corporation of a consolidated group of companies from
claiming a loss on the sale of subsidiary stock to the extent of the
subsidiary’s “duplicated loss factor” (loss disallowance rule). The
duplicated loss factor was calculated as the excess of the subsidi-
ary’s adjusted basis in its assets over the value of its assets im-
mediately after the sale of such stock. Rite Aid Corp. v. United
States, 255 F.3d 1357, 1358 (Fed.Cir.2001).
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602 F.2d 256, 261 (1979).] “Income tax liability
is not imposed by the Secretary’s regulations,
but by the Internal Revenue Code.” Id. There-
fore, in the absence of a problem created from
the filing of consolidated returns, the Secre-
tary is without authority to change the appli-
cation of other tax code provisions to a group
of affiliated corporations filing a consolidated
return.

Id. at 1359-1360.

In response to Rite Aid Corp., the Internal Reve-
nue Service (Service) issued Notice 2002-11, 2002-1
C.B. 526, in which the Service set forth its position with
respect to the holding in that case that the loss disal-
lowance rule in section 1.1502-20, Income Tax Regs.,
was an invalid exercise of the Secretary’s authority un-
der section 1502. That notice stated:

In Rite Aid, the Federal Circuit held that the
duplicated loss component of § 1.1502-20 of
the Income Tax Regulations, which disallows
certain losses on sales of stock of a member of
a consolidated group, was an invalid exercise
of regulatory authority. The Internal Revenue
Service believes that the court’s analysis and
holding were incorrect.

Nevertheless, the Service has decided that the
interests of sound tax administration will not
be served by continuing to litigate the validity
of the loss duplication factor of § 1.1502-20.
Moreover, because of the interrelationship in
the operation of all of the loss disallowance
factors, the Service has decided that new rules



113a

governing loss disallowance on sales of stock
of a member of a consolidated group should be
implemented.

On March 9, 2002, the Service issued Notice 2002-
18, 2002-1 C.B. 644, in which it announced the inten-
tion of the U.S. Department of the Treasury (Treasury)
to promulgate regulations to prevent the duplication of
losses within a consolidated return group upon the dis-
position of the stock of a member of the group. In that
notice, the Service stated:

[TThe IRS and Treasury believe that a con-
solidated group should not be able to benefit
more than once from one economic loss.
Accordingly, the IRS and Treasury intend to
issue regulations that will prevent a consoli-
dated group from obtaining a tax benefit from
both the utilization of a loss from the disposi-
tion of stock (or another asset that reflects the
basis of stock) and the utilization of a loss or
deduction with respect to another asset that
reflects the same economic loss.

It is petitioner’s position in the instant case
that “the result sought by Respondent could only be
obtained by issuing regulations.”? In support of that
position, petitioner asserts:

21 In Duquesne’s amicus brief, Duquesne argued: “Treasury
is responsible for drafting and implementing regulations to ad-
dress the complexities of the consolidated return regime. When it
does not do so, taxpayers subject to that regulatory regime should
not be expected to set aside the plain meaning of applicable Code
provisions and fill in regulatory gaps based on nebulous and in-
consistently applied judicial principles.” Although the Court in
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Although Petitioner’s 2001 Stock Loss would
have been disallowed under the duplication
factor of Treas. Reg. § 1.1502-20 had such reg-
ulation not been invalidated by Rite Aid
[Corp. v. United States, 255 F.3d 1357, 1360
(Fed.Cir.2001)] it was considered valid when
incurred and claimed in light of Rite Aid and
the consequent withdrawal of the “loss dupli-
cation” regulations. Moreover, the new 2003
regulations [Sec. 1.1502-35T, Temporary In-
come Tax Regs., 68 Fed.Reg. 12292 (Mar. 14,
2003).], which similarly attack a duplicated
loss situation by deferring or denying the
stock loss, were not effective in time to cover
the 2001 Stock Loss and for other reasons did
not operate to disallow the 2003 Asset Losses.
At no time did Treasury or Service in these
announcements and regulations inform tax-
payers that duplicated losses would be at-
tacked under Ilfeld in situations where such
losses were not subject to either the invali-
dated regulations or the new 2003 regula-
tions.

Petitioner argues that, after the Court of Appeals
for the Federal Circuit issued its opinion in Rite Aid
Corp. and the Service announced its intention to stop
litigating cases under the loss disallowance rule,
“[In]othing was said [by the Service] about Ilfeld, or any
intention by the Service to challenge duplicated losses
based on theories or principles outside of the

Thrifty Oil Co. did not expressly respond to Duquesne’s argument,
the Court implicitly rejected it when it held that the taxpayer in
that case was not entitled to the double deductions at issue there.
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consolidated return regulations.” Indeed, according to
petitioner, the “post-Rite Aid announcements and reg-
ulations issued by Treasury and the IRS in February
and March 2002 made it quite clear that the 2003 As-
set Losses [in question] were not subject to challenge
as duplicated losses.”

Although petitioner’s arguments are not alto-
gether clear, it appears that petitioner maintains that
the Court does not have the authority to disallow the
respective deductions at issue for taxable years 2002
and 2003 that are attributable to the 2002 asset losses
in question and the 2003 asset losses in question in the
absence of consolidated return regulations promul-
gated by the Treasury that authorize the disallowance
of those deductions. The Court disagrees.

The Court acknowledges that the Court of Appeals
for the Federal Circuit, a court to which no appeal in
any case in this Court would lie, held in Rite Aid Corp.
that the loss disallowance rule in section 1.1502-20, In-
come Tax Regs., was an invalid exercise of the Secre-
tary’s authority under section 1502.22 The Court also is

2 Petitioner’s reliance on Rite Aid Corp. in support of its ar-
gument that “the result sought by Respondent [in the instant
case] could only be obtained by issuing regulations” is misplaced.
In Rite Aid Corp., the Court of Appeals for the Federal Circuit con-
sidered and decided “the sole issue [presented to the court in the
parties’ respective motions for summary judgment] of whether
Treas. Reg. § 1.1502-20 was a proper exercise of the Secretary of
the Treasury’s regulatory authority.” Rite Aid Corp., 255 F.3d at
1358. The Court of Appeals for the Federal Circuit did not con-
sider, let alone decide, whether the duplicated loss at issue in Rite



116a

aware that the Service issued several notices setting
forth its views on that holding and that case and more
broadly on the impropriety of the duplication of deduc-
tions for the same economic loss. In addition, the Court
agrees with petitioner that, for various reasons, section
1.1502-35T, Temporary Income Tax Regs., supra, does
not require the disallowance of the respective deduc-
tions for the 2001 stock loss in question, the 2002 asset
losses in question, and/or the 2003 asset losses in ques-
tion. Nonetheless, the Court concludes that Rite Aid
Corp., the several notices that the Service issued after
Rite Aid Corp., and section 1.1502-35T, Temporary In-
come Tax Regs., supra, do not prohibit the Court from
determining whether under Charles Ilfeld Co. dupli-
cate deductions for the same economic loss are allowa-
ble.

On the basis of the record before the Court and re-
spondent’s allocation concession, the Court concludes
that petitioner is not entitled to respective deductions
for taxable years 2002 and 2003 for (1) any of the
$59,584,738 of the 2002 asset losses in question and
(2) $139,529,756 of the $192,835,360 of the 2003
asset losses in question, or a total of $199,114,494 of
disallowed deductions for those respective taxable
years. The Court will deny petitioner’s motion insofar
as petitioner asks the Court in that motion to allow re-
spective deductions for taxable years 2002 and 2003
for (1) all of the 2002 asset losses in question and (2)
all of the 2003 asset losses in question. The Court will

Aid could or should be disallowed on any other ground, including
under Charles Iifeld Co.
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grant respondent’s motion insofar as respondent
asks the Court in that motion to disallow respective
deductions for taxable years 2002 and 2003 totaling
$199,114,494 of the 2002 asset losses in question and
the 2003 asset losses in question.

Statute of Limitations Issue

The parties disagree about whether the period of
limitations for taxable year 2000? is extended pursu-
ant to section 6501(k)** to include the period described
in section 6501(h)* for purposes of permitting

2 The period of limitations under sec. 6501(a), as extended
under sec. 6501(c)(4)(A), for taxable year 2000 expired on Decem-
ber 31, 2006.

24 As pertinent here, sec. 6501(k) provides:

In a case where an amount has been applied, credited,
or refunded under section 6411 (relating to tentative
carryback and refund adjustments) by reason of a net
operating loss carryback * * * [or] a capital loss car-
ryback * * * to a prior taxable year, the period described
in subsection (a) of this section for assessing a defi-
ciency for such prior taxable year shall be extended to
include the period described in subsection (h) * * *; ex-
cept that the amount which may be assessed solely by
reason of this subsection shall not exceed the amount
so applied, credited, or refunded under section 6411, re-
duced by any amount which may be assessed solely by
reason of subsection (h) * * *

% As pertinent here, sec. 6501(h), which creates an exception
to the general rule set forth in sec. 6501(a), provides: “In the case
of a deficiency attributable to the application to the taxpayer of
* %% g capital loss carryback * * *, such deficiency may be as-
sessed at any time before the expiration of the period within
which a deficiency for the taxable year of the * * * net capital loss
which results in such carryback may be assessed.” The parties
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respondent to assess a deficiency for that taxable
year?® that is attributable to the disallowance of the
2002 asset losses in question which were carried back
from taxable year 20022" to taxable year 2000.%

According to petitioner:

Even Assuming Arguendo that a Defi-
ciency Exists with Respect to the 2003
Asset Losses Carryback, the Courts and
the Service Would Permit Adjustments to
the * * * 2002 Asset Losses [in question]
for the Purpose of Determining a Defi-
ciency for Petitioner’s 2000 Tax Year
Only if the * * * 2002 Asset Losses Impact
the Amount of the Carryback of the 2003
Asset Losses.

agree that the period of limitations under sec. 6501(a), as ex-
tended in writing under sec. 6501(c)(4)(A), for taxable year 2003
would have expired on June 30, 2010. Petitioner filed the petition
commencing this case before that date. Pursuant to sec. 6503(a),
the period of limitations for taxable year 2003 that would have
expired on June 30, 2010, is suspended until 60 days after the
decision in the instant case becomes final.

%6 The amount of the deficiency that the Commissioner may
assess under sec. 6501(k) is limited by that section. See supra note
24.

2T The period of limitations under sec. 6501(a), as extended
in writing under sec. 6501(c)(4)(A), for taxable year 2002 expired
on December 31, 2006.

2 The parties agree that under sec. 6501(h) the period of lim-
itations for taxable year 2000 has not expired in the case of any
deficiency for that taxable year that is attributable to the disal-
lowance of the 2003 asset losses in question that were carried
back from taxable year 2003 to taxable year 2000.
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The Court does not understand what petitioner is
attempting to argue with respect to the statute of lim-
itations issue in the above-quoted passage. What the
Court does understand is the meaning of section
6501(h) and (k) and the operation of those provisions.

In Jones v. Commissioner, 71 T.C. 391, 397, 1978
WL 3201 (1978), the Court explained section 6501(h)
and (k) as follows:

[W]here respondent uses the extended limita-
tions period of section 6501(h), he may assess
a deficiency only to the extent that the defi-
ciency is attributable to the application to the
taxpayer of a loss carryback. Respondent may
not use the extended limitations period to as-
sess a deficiency attributable to items unre-
lated to the loss carryback.

However, section 6501(m) [now section
6501(k)] supersedes subsection (h) restriction
on the nature of deficiencies that may be as-
sessed within the extended period.

Where there is a refund granted under section
6411 by reason of a net operating loss car-
ryback, respondent may thus assess within
the extended period a deficiency on grounds
not attributable to the carryback so long as
the deficiency does not exceed the amount of
the refund reduced by any amount of the defi-
ciency actually attributable to the carryback.
Maxcy v. Commissioner, 59 T.C. 716, 730, 1973
WL 2603 (1973). In other words, the amount
of deficiency attributable to the disallowance
of the loss carryback is assessable under and
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subject to the limitations of section 6501(h).
And the rest of the total tentative refund is
assessable under and subject to the limita-
tions of section 6501(m) [section 6501(k)]. See
H. Rept. 2161, 89th Cong., 2d Sess. (1966),
1966-2 C.B. 902, 905; sec. 301.6501(m)-1(a)(2)
(example), Proced. & Admin. Regs.

On December 23, 2003, petitioner filed Form 1139,
in which it carried back from taxable year 2002
$63,349,715 of long-term capital losses to taxable year
2000, $59,584,738 of which was attributable to the
2002 asset losses in question. Pursuant to section
6411, respondent paid petitioner a tentative refund of
$12,669,943 with respect to Form 1139 that it had
filed.

On April 23, 2004, petitioner filed Form 1139, in
which it carried back from taxable year 2003
$184,874,430 of long-term capital losses to taxable
year 2000.

Thereafter, on December 23, 2004, petitioner filed
a second Form 1139, in which it carried back from tax-
able year 2003 $16,531,429 of long-term capital losses
to taxable year 2000. Thus, a total of $201,405,859 of
long-term capital losses was carried back from taxable
year 2003 to taxable year 2000, $192,835,360 of which
was attributable to the 2003 asset losses in question.
Pursuant to section 6411, respondent paid petitioner
tentative refunds totaling $40,281,401 with respect to
the two Forms 1139 that it had filed.
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On the basis of the record before the Court,? the
Court concludes sua sponte®® that pursuant to section
6501(k) the period of limitations for taxable year
2000%! is extended to include the period described in
section 6501(h) for purposes of permitting respondent
to assess a deficiency for that taxable year that is at-
tributable to the disallowance of the 2002 asset losses
in question which were carried back from taxable year
200222 to taxable year 2000. The amount of that defi-
ciency for taxable year 2000 that respondent may as-
sess solely by reason of section 6501(k) may not exceed
the amount of the tentative refund that respondent
paid to petitioner under section 6411 for taxable year
2000, “reduced by any amount which may be assessed
[for taxable year 2000] solely by reason of * * * section
[6501](h)”.23 Sec. 6501; see Jones v. Commissioner, 71
T.C. at 397. The Court will deny petitioner’s motion in-
sofar as petitioner asks the Court in that motion to
conclude that section 6501(k) does not extend the pe-
riod of limitations for taxable year 2000 to include the
period described in section 6501(h) for purposes of

2 Respondent agrees with petitioner that there is no genuine
dispute of material fact with respect to the statute of limitations
issue.

30 Respondent does not ask in respondent’s motion that the
Court grant summary adjudication in favor of respondent on the
statute of limitations issue. Respondent, however, opposes peti-
tioner’s request in petitioner’s motion that the Court grant sum-
mary adjudication in favor of petitioner on the statute of
limitations issue.

31 See supra notes 23 and 28.
32 See supra note 27.

33 See supra note 24.



122a

permitting respondent to assess a deficiency for that
taxable year that is attributable to the disallowance of
the 2002 asset losses in question which were carried
back from taxable year 2002 to taxable year 2000 and
that is in an amount which does not exceed the limita-
tions prescribed by section 6501(k).

The Court has considered all of the respective ar-
guments and contentions of the parties that are not
discussed herein, and the Court finds them to be with-
out merit, irrelevant, and/or moot.3*

To reflect the foregoing and respondent’s conces-
sions,

An appropriate order and decision under Rule
155 will be entered.

34 As discussed above, see supra note 11, petitioner asks the
Court in petitioner’s motion to grant summary adjudication in its
favor on certain issues in addition to the issues that the Court
addresses herein. The Court’s holdings herein and certain conces-
sions of respondent, see supra note 10, have made those other is-
sues moot, and the Court will not consider them and will deny
petitioner’s motion with respect to them. Thus, there are no unre-
solved issues that remain in this case.







123a

APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 14-1743

DUQUESNE LIGHT HOLDINGS, INC. &
SUBSIDIARIES f/k/a DQE, INC & SUBSIDIARIES,

Duquesne Light Holdings, Inc. & Subsidiaries,
Appellant

\A
COMMISSIONER OF INTERNAL REVENUE

Appeal from the Decision of the
United States Tax Court
Docket No. 10-9624
Tax Court Judge: Honorable Carolyn P. Chiechi

Before: SMITH, Chief Judge, McKEE, AMBRO,
CHAGARES, JORDAN, HARDIMAN,
GREENAWAY, Jr., VANASKIE, SHWARTZ,
KRAUSE and RESTREPO, Circuit Judges

SUR PETITION FOR REHEARING
(Filed Nov. 17, 2017)

The petition for rehearing filed by Appellant in the
above-entitled case having been submitted to the
judges who participated in the decision of this Court
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and to all the other available circuit judges of the cir-
cuit in regular active service, and no judge who con-
curred in the decision having asked for rehearing and
a majority of the judges of the circuit in regular service
not having voted for rehearing, the petition for rehear-
ing by the panel and the Court en banc, is denied.

By the Court,
s/ Thomas L. Ambro, Circuit Judge

Dated: November 17, 2017
sb/ce: All Counsel of Record
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APPENDIX D
26 CFR § 1.337(d)-2T (2002)
Loss limitation window period (temporary).

(a) Loss disallowance — (1) General rule. No de-
duction is allowed for any loss recognized by a member
of a consolidated group with respect to the disposition
of stock of a subsidiary.

(2) Definitions. For purposes of this section:
(i) The definitions in § 1.1502-1 apply.

(i1) Disposition means any event in which gain or
loss is recognized, in whole or in part.

(3) Coordination with loss deferral and other dis-
allowance rules. For purposes of this section, the rules
of § 1.1502-20(a)(3) apply, with appropriate adjust-
ments to reflect differences between the approach of
this section and that of § 1.1502-20.

(b) Basis reduction on deconsolidation — (1) Gen-
eral rule. If the basis of a member of a consolidated
group in a share of stock of a subsidiary exceeds its
value immediately before a deconsolidation of the
share, the basis of the share is reduced at that time to
an amount equal to its value. If both a disposition and
a deconsolidation occur with respect to a share in the
same transaction, paragraph (a) of this section applies
and, to the extent necessary to effectuate the purposes
of this section, this paragraph (b) applies following the
application of paragraph (a) of this section.
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(2) Deconsolidation. Deconsolidation means any
event that causes a share of stock of a subsidiary that
remains outstanding to be no longer owned by a mem-
ber of any consolidated group of which the subsidiary
is also a member.

(3) Value. Value means fair market value.

(c) Allowable Loss — (1) Application. This para-
graph (c) applies with respect to stock of a subsidiary
only if a separate statement entitled “§ 1.337(d)-2T(c)
statement” is included with the return in accordance
with paragraph (c)(3) of this section.

(2) General rule. Loss is not disallowed under
paragraph (a)(1) of this section and basis is not re-
duced under paragraph (b)(1) of this section to the ex-
tent the taxpayer establishes that the loss or basis is
not attributable to the recognition of built-in gain on
the disposition of an asset (including stock and securi-
ties). Loss or basis may be attributable to the recogni-
tion of built-in gain on the disposition of an asset by a
prior group. For purposes of this section, gain recog-
nized on the disposition of an asset is built-in gain to
the extent attributable, directly or indirectly, in whole
or in part, to any excess of value over basis that is re-
flected, before the disposition of the asset, in the basis
of the share, directly or indirectly, in whole or in part,
after applying section 1503(e) and other applicable
provisions of the Internal Revenue Code and regula-
tions.
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(3) Contents of statement and time of filing. The
statement required under paragraph (c)(1) of this sec-
tion must be included with or as part of the taxpayer’s
return for the year of the disposition or deconsolidation
and must contain:

(i) The name and employer identification num-
ber (E.I.N.) of the subsidiary.

(ii)) The amount of the loss not disallowed under
paragraph (a)(1) of this section by reason of this para-
graph (c¢) and the amount of basis not reduced under
paragraph (b)(1) of this section by reason of this para-
graph (c).

(4) Example. The principles of paragraphs (a),
(b), and (c) of this section are illustrated by the exam-
ples in §§ 1.337(d)-1(a)(5) and 1.1502-20(a)(5) (other
than Examples 3, 4, and 5) and (b), with appropriate
adjustments to reflect differences between the ap-
proach of this section and that of § 1.1502-20, and by
the following example. For purposes of the examples in
this section, unless otherwise stated, the group files
consolidated returns on a calendar year basis, the facts
set forth the only corporate activity, and all sales and
purchases are with unrelated buyers or sellers. The ba-
sis of each asset is the same for determining earnings
and profits adjustments and taxable income. Tax lia-
bility and its effect on basis, value, and earnings and
profits are disregarded. Investment adjustment sys-
tem means the rules of § 1.1502-32.
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Example. Loss offsetting built-in gain in a prior
group. (1) P buys all the stock of T for $50 in Year 1, and
T becomes a member of the P group. T has 2 assets.
Asset 1 has a basis of $50 and a value of $0, and asset
2 has a basis of $0 and a value of $50. T sells asset 2
during Year 3 for $50, and recognizes a $50 gain. Under
the investment adjustment system, P’s basis in the T
stock increased to $100 as a result of the recognition of
gain. In Year 5, all of the stock of P is acquired by the
P1 group, and the former members of the P group be-
come members of the P1 group. T then sells asset 1 for
$0, and recognizes a $50 loss. Under the investment
adjustment system, P’s basis in the T stock decreases
to $50 as a result of the loss. T’s assets decline in value
from $50 to $40. P then sells all the stock of T for $40
and recognizes a $10 loss.

(i1)) P’s basis in the T stock reflects both T’s un-
recognized gain and unrecognized loss with respect to
its assets. The gain T recognizes on the disposition of
asset 2 is built-in gain with respect to both the P and
the P1 groups for purposes of paragraph (c)(2) of this
section. In addition, the loss T recognizes on the dispo-
sition of asset 2 is built-in loss with respect to the P
and P1 groups for purposes of paragraph (c)(2) of this
section. T’s recognition of the built-in loss while a
member of the P1 group offsets the effect on T’s stock
basis of T’s recognition of the built-in gain while a
member of the P group. Thus, P’s $10 loss on the sale
of the T stock is not attributable to the recognition of
built-in gain, and the loss is therefore not disallowed
under paragraph (c)(2) of this section.



129a

(111) The result would be the same if, instead of
having a $50 built-in loss in asset 2 when it becomes a
member of the P group, T has a $50 net operating loss
carryover and the carryover is used by the P group.

(d) Successors. For purposes of this section, the
rules and examples of § 1.1502-20(d) apply, with appro-
priate adjustments to reflect differences between the
approach of this section and that of § 1.1502-20.

(e) Anti-avoidance rules. For purposes of this sec-
tion, the rules and examples of § 1.1502-20(e) apply,
with appropriate adjustments to reflect differences be-
tween the approach of this section and that of § 1.1502-
20.

(f) Investment adjustments. For purposes of this
section, the rules and examples of § 1.1502-20(f) apply,
with appropriate adjustments to reflect differences be-
tween the approach of this section and that of § 1.1502-
20.

(g) Effective dates. This section applies with re-
spect to dispositions and deconsolidations on or after
March 7, 2002, unless the disposition or deconsolida-
tion was effected pursuant to a binding written con-
tract entered into before March 7, 2002, that was in
continuous effect until the disposition or deconsolida-
tion. In addition, this section applies to dispositions
and deconsolidations for which an election is made
under § 1.1502-20T(1)(2) to determine allowable loss
under this section. If loss is recognized because stock
of a subsidiary became worthless, the disposition
with respect to the stock is treated as occurring on the
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date the stock became worthless. For dispositions
and deconsolidations prior to March 7, 2002, see
§§ 1.337(d)-1 and 1.337(d)-2 as contained in the 26
CFR part 1 edition revised as of April 1, 2001.






