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QUESTIAONSV PRESENTED FOR REVIEW

1. Whether the granting and extension of an Order of Protection without
cause by disregarding case facts during divorce proceedings fails to protect a
parent’s relationship with a child and violates the due process of the Fourteenth
Amendment of the United States Constitution?

2. Whether the restriction of parenting time due to a disregard and lack
of consideration of all facts for determining parenting time violates the cruel and
unusual punishment clause of the Eighth Amendment of the United States

Constitution?
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PARTIES TO THE PROCEEDING
The parties to the proceeding are Petitioner Brady Smith and Respondent

Amanda Smith.

All parties appear in the caption of the case on the cover page.
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner fespectfully prays that a writ of certiorari issue tb review the judgment
below.
OPINIONS BELOW

The Illinois Supreme Court entered its denied Petition for Leave to Appeal on
July 17, 2017, with a Mandate to be issued on August 21, 2017 (App. E). The Illinois
Appellate Court Fifth District affirmed the Trial Court on March 21, 2017 (App. A).
It was identified as a Rule 23 and not published. The Illinois Appellate Court denied
rehearing on April 27, 2017 (App. B). The Trial Court ordered judgement on August
10, 2016 (App. C), and denied rehearing on September 9, 2016 (App. D). These
documents form the basis for both questions.

JURISDICTION

The Illinois Supreme Court issued its decision on July 17, 2017, with a
Mandate to be issued on August 21, 2017 (App. E). No petition for rehearing v'vas
timely filed in my case. This petition has been timely filed within 90 days of that
decision. The jurisdiction of this Court to review the Judgement is invoked under 28

U.S. Code §2101 (d).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
Eighth Amendment to the United States Constitution

Excessive bail shall not be required, nor excessive fines imposed, nor cruel

and unusual punishments inflicted.
Fourteenth Amendment to the United States Constitution

Section 1. All persons born or naturalized in the United States and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny any person
within its jurisdiction the equal protection of the laws.

Illinois Marriage and Dissolution of Marriage Act, 750 ILCS 5

§102(1-7) — This Act shall liberally be construed and applied to promote its
underlying purposes which are to: ...safeguard family relationships ...promote
amicable settlement... mitigate the potential harm [ ] caused by the process... avoid
prolonged uncertainty (i,e., continuances)...recognize children’s rights to a strong
and healthy relationship with parents and parents’ concomitant right and
responsibility to create and maintain such relationships...recognize that both
parents promotes healthy development of children...continue existing parent-child

relationships, and secure the maximum involvement...



§501(d)(1) — A temporary restraining order entered under this Section does
not prejudice the rights of the parties or the child which are to be adjudicated at
subsequent hearings in the proceeding.

§602(b)(3-5) — In determining [allocation] of parenting time, the court shall
consider all relevant factors, including, without limitation, the following: ...(3) the
amount of time each parent spent performing caretaking functions with respect to
the child in the 24 months preceding the filing of any petition for allocation of
parental responsibilities; (4) any prior agreement or course of conduct between the
parents relaﬁng to caretaking functions with respect to the child; (5) the interaction
and interrelationship of the child with his or her parents and siblings and with any
other person who may significantly affect the child’s best interests.

§602(c) — In allocating parenting time, the court shall not consider conduct of
a parent that does not affect that parent’s relationship to the child.

§603.10 (a) and (b) — ...If the court finds by a preponderance of evidence that
a parent engaged in any conduct that seriously endangered the child’s mental,
moral, or physical health or that significantly impaired the child’s mental, moral, or
physical health or hat significantly impaired the child’s emotional development, the
court shall enter orders as necessary to protect the child...(b)...the court must
consider...(1) abuse, neglect, or abandonment...(2) allowing abuse of another
person...(3) use of drugs, alcohol, or any other substance...(4) persistent continuing

interference with the other parent’s access to the child...



‘\‘

§606.5(c) — No such statement [of abusel, however, if uncorroborated and not
subject to cross-examination, shall be sufficient in itself to support a finding of

abuse or neglect.

STATEMENT OF THE CASE

A. PRELIMINARY STATEMENT

This case presents two important issues that the lower courts repeatedly face
in divorce proceedings. They are issues that are inherent to a solid familial
relationship between a child and each parent. If the issues are ignored, they
blatantly disregard application of Amendments VIII and XIV of the U.S.
Constitution. “All across America, fathers are becoming angry and demanding their
rights. These men claim that since the breakdown of their own families, they have
been deprived of access to their children” (Crowley).

The first issue is the acquisition of Orders of Protection against fathers
during times of high emotional holidays and high stress when one party of the
divorce often chooses a quick and intense reaction to a disagreement rather than
seek a permanent resolution through responsible interactions. The question is
important, particularly in cases that have exhibited an amicable long-term
separation prior to the acquisition of the Order of Protection and the beginning of
divorce proceedings. Parent-child relationships are intended to remain intact during
proceedings while at the same time seeking to create a “new normal” for those

involved. The issuance of Orders of Protection because one party has decided to no



longer maintain amicability is unconstitutional because it does not foster the child’s
pursuit of privileges, life, or liberty, specifically in family relationships.

The second issue of this case relates to restricted parenting time when no
consideration has been given to the long-term amicable relationship that had been
exhibited during the separation prior to the involvement of the court system.

As discussed below, no consideration is given for amicability prior to the
proceedings, but, instead, only to the dynamics of the relationship during the
proceedings. The court system indirectly demands that a “good” parent and a “bad”
parent be identified. Thus, the positive relationships that a child has had with both
parents prior to the proceedings end with extreme negative impacts on the child.
“Beyond overhauling the child support system,...child custody reform [may] be the
most important issue facing legislators and judges at all levels of government today”
(Crowley, 146).

This case presents the opportunity to resolve to protect the nation’s children
and parents from becoming victims of the system. The state Appellate courts, state
Supreme courts, and the U.S. Supreme Court all claim that they do not address
divorce/custody issues because they have an opinion that the lower courts somehow
get to know the parties. This is a misguided claim. What actually occurs in many
proceedings is that the parties have agreed to separate and divorce through what is
believed to be a civilized system only to learn that the attorneys and judges benefit
from the extended duration of conflict. If the conflict can be extended, often through

accusations against each party, then it is a benefit to those receiving monetary gain.



As one judge stated in a Case Management Conference when legal practices were
questioned, “We look out for each other.”

The nation is harming families with wrongly issued Orders of Protection and
restricted parenting time orders that result in a lack of consideration of the Eighth
and Fourteenth Amendments.

B. FACTUAL BACKGROUND

The parties were married on July 7, 2007. J.S. was born on September 4,
2008 (4). Brady and Amanda separated on November 11, 2011 (12). They
maintained amicably-shared parenting responsibilities for more than two-years of
separation without court orders or need of intervention from legal entities before
filing for dissolution in January 2014. They each maintained a home for J.S. She
freely traveled between the two homes without a need of transporting personal
belongings. Brady and Amanda adjusted their schedules so that J.S. would not be
sent to child care. During the last year of separation before filing for dissolution,
Amanda brought J.S. to Illinois for a mutually-agreed upon temporary trip under
the false pretenses of assisting in the care of her terminally-ill father during his
final months. Amanda and J.S. have lived with Amanda’s mother since that time.
William Brandon died in July 2013. Brady extended empathy for a time of grieving,
and continued to maintain his relationship with J.S. They regularly traveled back
and forth between Florida and Illinois for the purposes of maintaining family and

social relationships and J.S.’s Florida residence (]19). Testimony and documents

1The references cited are directed to the Illinois Appellate Court’s decision.
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submitted to the trial court reflected regular week-long+ trips for the two of them
during 2013. Brady funded all travel costs for J.S. from the time of the amicable
separation on November 11, 2011 until the trial court suspended visitation in April
2015.

Amanda disregarded prior arrangements for Brady and J.S. to be together
during the Christmas 2013 holidays. Instead, she filed for and received a verified
petition for an Order of Protection (OP) on December 27, 2013 without any abuse
exhibited by Brady (]4).

Amanda worked as a bartender while living in Florida. J.S. spent three
nights per week at her home. They traveled to Illinois on December 25, 2012 after
the lease on her apartment had expired since she did not know how long her
terminally-ill father would live. He had been diagnosed with cancer in May 2012.
She communicated to Brady and others that she intended to return to Florida with
J.S. after William’s death (48). She testified that she did not (19). Amanda
traveled to Florida twice during 2013 to participate in the celebration for Brady’s
graduation and to go to Universal Studios with Brady and J.S. for J.S.’s birthday.
At no time did Amanda communicate to Brady that she had changed her mind and
did not intend to honor their original agreement to return J.S. to Florida. Amanda
works as a bartender in Missouri ({17).

Brady was a student, and worked at a part-time job. J.S. spent four nights
per week at home with Brady. Brady drove Amanda and J.S. to Illinois on

December 24-25, 2012 so that they could spend time with and help care for her



terminally-ill father during his final months. They celebrated Christmas with
Brady’s family for a few days before traveling on to Amanda’s parents’ home.

Brady has continued to maintain the family residence in Florida for J.S. and
her sister, Austyn (§8). J.S. has not seen Austyn in over two years.
C. PROCEDURAL BACKGROUND

Brady filed a petition for dissolution and a petition for custody in Florida on
January 7, 2014. Amanda was served on January 24, 2014. Amanda filed a petition
for dissolution and a petition for custody in Illinois on January 27, 2014 (]4), and
claimed she did not know of any other filings. Jurisdiction was determined to be in
Illinois since Amanda claimed she was now a resident.

A plenary order of protection (OP) was entered on April 15, 2014 (4). Brady’s
counsel was granted a petition to withdraw on the same day. Brady was not
present. The order allowed phone contact between Brady and J.S. While Amanda
claims Brady “sometimes...did not call,” (§20), the Court did not acknowledge his
explanation that he did call, but often got no answer. Brady filed a motion to vacate
the OP on June 25, 2014 (4). An order was issued on June 26, 2014 for J.S. to
return to Florida for three weeks. The OP was modified on July 9, 2014 to allow
contact between Brady and Amanda regarding J.S. (]4).

Brady filed a petition for leave to remove J.S. to the state of Florida and
requested sole custody on September 2, 2014. On December 9, 2014 and April 21,
2015, Amanda filed motions for a finding of indirect civil contempt for text messages

she had received from Brady (11) when she refused to respond to réquests for



information about J.S. A temporary order was entered regarding parenting time on
January 20, 2015 (5). Amanda filed an emergency motion to halt parenting time
and a third motion for a finding of indirect civil contempt on April 28, 2015 (]6).
Brady’s parenting time was suspended, and he was ordered to participate in anger
management classes, which he did and filed the letter of verification with the court
on October 21, 2015. The court initiated restricted parenting time on June 3, 2015
(96). The visits were to be weekly one-hour visits at a third-party location, despite
the fact that Brady lives in Florida and J.S. is in Illinois. The visits never occurred
due to the distance and cost to Brady (§21). Amanda requested continued
supervised parenting time until “their relationship is mended” (124). No evidence
by Amanda or corroborating testimony was ever given that indicated a damaged
relationship between Brady and J.S. The GAL provided no statements regarding a
damaged relationship ({26). The unnamed counselor that was referenced, but who
gave no report or live testimony, made no mention of a damaged relationship
between J.S. and Brady (]26). Alternatively, multiple corroborating testimonies and
extensive pictorial evidence was presented by Brady to show that he and J.S. had a
positive and healthy father-child relationship prior to the suspension of parenting
time (730, 48). Kristi Biesecker, the mother of Brady’s younger daughter, testified
that “she had never seen a father more caring, nor had she ever witnessed anyone
put so much effort into maintaining a relationship” (§46). There were no allegations

of abuse against J.S. given at any time, before or during the proceedings. Kristi also



testified that she never felt her daughters or J.S. were at risk of harm from Brady
(147).

Brady filed a petition for leave and a petition for custody and child support on
September 9, 2015. He filed a motion to vacate the OP, which was denied on
October 22, 2015. He filed a motion to modify the OP on November 30, 2015, which
was denied on December 18, 2015. Amanda filed a motion to extend the OP on
February 19, 2016. It was granted on March 15, 2016. The OP was extended
through April 14, 2018 ({14). No communication had occurred between Brady and
Amanda since April 2015. A trial was held on May 9, 2016 and July 29, 2016 ({8).

The Court acknowledged Brady’s adherence to procedures (]2). He filed a
Motion for Leave to Supplement the Record (App. A-1). A response order was filed
on January 12, 2017 (App. B-5). The Court order affirmed the trial court with the
justification that “the [lower] court had a better position than we do to...assess the
credibility of witnesses” (App. C-6) (54). They reference the majority of witnesses
in one summation (]48). The court did not, in any way, seek to understand the
nuances of the case.

D. ARGUMENT

This Petition raises two topics, each warranting the Court’s review: 1) the
unconstitutional issuance and continued renewal of an Order of Protection rather
than a legal schedule for shared parenting time, and 2) the unconstitutional

restriction of parenting time.
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The parents of J.S. were amicably separated for more than two-years prior to
the filing for dissolution, contrary to the Court’s claim that “the parties have had
non-stop conflict since their separation and have shown no signs of being able to
cooperate in any decisions” (58). Both Brady and Amanda testified that parenting
time, decision-making, and support were amicably shared without court orders
(13, 916). Instead of returning to Florida after a period of grieving with her family,
Amanda filed for divorce as an Illinois resident.

The Court upheld “Amandal‘s] wishles]” for J.S. to remain in Illinois (]22)
despite Brady’s evidence and testimony of witnesses that Amanda had brought J.S.
here under false pretenses. The issue of Amanda taking J.S. to Illinois under false
pretenses is not addressed by the Illinois law (750 ILCS 5/§102(1-7)). However, the
Court renders it a “moot point” (§4), and upholds the unconstitutional Order of
Protection and Restricted Parenting Time. The Fourteenth Amendment states, “No
State shall...enforce any [laws] which shall abridge the privileges...of citizens; nér
shall any State deprive any person of life, liberty, or property without due process of
law.” At no point in the law is there consideration for this issue. It is relevant to
every child that is impacted by the allowances given to parents who falsely remove
children, and, therefore, it is not a moot point.

The implied purposes of the Fourteenth Amendment are to ensure equality,
and that should include both parents of children. The absence of this Amendment
being applied to this issue allows unlimited opportunity for parents to harm the

relationship and home life of children in a way that is not supportive of their well-
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being and family relationships. No case law was found in any level of state court
rulings to support the condoning of such a situation. It was proved by a
prepohderance of evidence and testimony that Amanda brought J.S. to Illinois at 4
years of age under the false pretense of caring for her terminally-ill father and
returning J.S. to Florida upon his death (§32). Lack of acknowledgment of this fact,
along with the issuance and continuation of the OP creates conflict with the
implications of Amendment XIV.

The standard was set for out-of-court statements to be corroborated (/n re-
Marriage of Agers, 375 I11.App.5d (2013)). The testimony of multiple witnesses that
J.S.’s time in Illinois was to be temporary, as well as the fact that Amanda has not
secured a residence for herself and J.S. as she had in Florida, nor had she obtained
empioyment upon arriving in Illinois, implying the trip was to be a visit
demonstrate that if the implication of Amendment XIV is upheld, there has b‘een a
distinct violation of Constitutional rights. Allowing the fact that Amanda failed to
present sufficient evidence to show J.S.’s return to her home in Florida, as
previously agreed upon between Brady and Amanda, would “seriously endanger”
J.S. denies application of the Amendment’s equal protection, especially when it is
considered that Brady provided evidence and testimony that J.S. had a secure home
in Florida before she was brought to Illinois under false pretenses. The Constitution
states that laws are to uphold a person’s pursuit of life, liberty, and privileges. It
was shown J.S. would benefit in these areas by returning home to Florida because

she would have her own home again rather than that of an extended family
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member; she would have a relationship with her sister and father; she would have
the social relationships that her family maintains in Florida; and she would have
relationships with both maternal and paternal families (In re: Marriage of Tedrick,
773 111.App.4d (2015)). The Court’s claim that J.S. has a strong adjustment to her
home, school, and community (]70) does not mean that J.S. did not have a strong
attachment to her family, home, and community in Florida when Amanda left
under false pretenses. J.S. was not of school age when she arrived in Illinois.

The lack of consistent application from state to state for child custody issues
has resulted in J.S. not being able to maintain her relationships with her father, her
younger sister, any of her paternal extended family, or her social relationships, both
during and after the court proceedings. Relocation under false pretenses, which
supports a direct lack of good faith on the part of the parent intending to
permanently move the child without the other parent’s agreement, is not explicitly
addressed, but the application is more than adequately implied.

Brady’s Position Statement offered three options for reasonable parenting
time that “preserves and fosters the child’s relationship with the nonresidential
parent. “If the prospect of a reduction in the frequency and amount of visitation
were a sufficient reason to deny a petition for removal, then almost all such
petitions would have to be denied” (/d). “In all cases, removal will have some effect
on visitation, but the real question is whether a schedule can be created that is both
reasonable and realistic. It need not be perfect” (In re marriage of Shaddle as cited

in In re: Marriage of Tedrick). Brady offered multiple options for shared parenting

13



time when J.S. was to return to Florida. Amanda offefed none in her Position
Statement (22). The Court’s claim that “this great distance...makes it
difficult...and lack of cooperation makes it impossible” is an unconstitutional
application of the Amendment (60). It is blatantly obvious that all levels of the
Illinois’ courts chose to support this claim with the continued unconstitutional
renewal of the Order of Protection--a blatant disregard for Amendment XIV’s due
process as the issues could be ignored with the extension.

As the implications of due process in Amendment XIV are considered, the
Court’s did not uphold the Constitution when they endorsed that decision for this
case and dealt only with the time of court proceedings rather than the amicable 2-
year relationship prior to the filing for divorce. The OP was obtained against Brady
(93) rather than a practical solution for temporary parenting time despite no factual
indications or evidence of abuse as according to the law: It was continued because of
“Brady’s ongoing belligerence” as he has continued to fight for his relationship with
J.S. (§57). The Court “questions Brady’s mental stability” because he stands up for
J.S. and her relationship with him, her sister, and her paternal family while
Amanda justifies ending all of those relationships ({57). Apathy exhibited by the
court system toward J.S. without considering the reality of the situations that
impact her paternal relationships is in conflict with her pursuit of life, liberty, and
happiness with her family and other relationships. Falsely acquired OPs prevent

sharing parenting time rather than following appropriate processes through the
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legal system if the couple cannot come to an amicable non-court ordered agreement
(Radke v. Radke, 349 111.App.3d 264; 812 N.E. 2d; 285 Il1.Dec. 420 (3rd Dist. 2004)).

Allowing attorneys to flaunt and misapply OPs to garner advantage in
divorce proceedings rather than support the needs of the child and parents is in
opposition to the Constitution. Seeking and receiving an OP does not reflect or
constitute an “independent evidence” for corroboration of claims of abuse (/n re-
Marriage of Agers). Amanda failed to meet her burden of proof that J.S. is at risk of
harm from Brady (/d). Instead, the hundreds of pictures that Brady submitted as
evidence can be considered “independent evidence” that J.S. had a healthy and
happy relationship with him prior to and after Amanda’s request for the OP, and
they “support a logical and reasonable inference that [a healthy relationship]
occurs.” There have never been any police reports, DCFS documents, or medical
reports to corroborate claims of risk of abuse. “The evidence does not support a
finding of harassment of [J.S.]. The trial court heard no evidence that
[J.S.]...observed any [text messages addressed to Amanda from Bradyl. Thus, there
was no evidence that [J.S.] suffered any emotional distress as a result of [Brady’s]
conduct” (In re’ Marriage of Young, 1196 I11.App.2d (2013)). It is unconstitutional
for laws not to be applied uniformly and, instead, issue decrees for Orders of
Protection and restricted parenting time.

A temporary order entered should never prejudice the rights of the parties or
the child which are to be adjudicated at subsequent hearings in the proceedings nor

impede due process. Yet, the Courts upheld the temporary custody order and the
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fact that a temporary visitation schedule had never been created for.the duration of
the proceedings (162). The Court acknowledges the GAL's statement that Brady
and J.S. have not seen each other due to the excessive restriction of weekly one-
hour visits (1TZQ).

The Court used the temporary custody order and the OP obtained during a
holiday against Brady in determining parenting responsibilities. This is a violation
of the Eighth Amendment and rendered cruel and unusual punishment. The claim
that “[the Court] find[s] [text messages and frustration in court] indicative that
Brady does not facilitate a close relationship between Amanda and J.S.” is not an
accurate application of information (]61). There is contradiction when the Court
states “— [it is] an isolated incident—there are no further facts in the record to
show any abuse to J.S. by Brady. Nevertheless, evidence is sufficient for the circuit
court to find that this factor favors Amanda.” It is clear that there is a definite need
for clarification at the federal level that children cannot be removed from their state
of residence under false pretenses only to be denied return because of false and
unproven accusations of abuse. Uncorroborated statements of abuse toward the
child “shall be [in]sufficient to support a finding of abuse...” The implication of
Amendment VIII is that an individual cannot be punished for an offense for which
there is no history or evidence to support the accusations. The Constitution should
uphold the American family and not allow these types of court events to tear them

apart.
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The restriction of parenting time to any parent without history or evidence of
abuse or neglect is unconstitutional according to Amendment VIII. When the lower
courts intentionally did not consider application of the allowance for the amicable
two-year separation prior to the filing, the absence of violence and abuse, and
ordered-restricted parenting time rather than a legitimate parenting time schedule,
they violated the Constitution. If this is allowed to continue, the percentage of
children across the United States growing up without their fathers in their lives

“will continue to rise. J.S. was never at risk of abuse, and Brady had completed the
court-required anger management classes because of his responses to Amanda’s
refusal of information about J.S. Instead of considering Brady’s relationships and
comments toward others as a reflection of his parenting skills, which have never |
been in question (10, 12), he is punished for persistently pursuing the court
process to maintain his relationship with J.S. and her relationship with her sister.
Amanda testified that she had never seen Brady angry at J.S. There had been no
occurrences of Brady speaking ill of Amanda in J.S.’s presence and no evidence
presented that J.S. is at risk of harm, yet Brady has been limited to restricted
parenting time. This is unconstitutional in regards to the Eighth Amendment.

When determining parenting time, the Court is to look to whether the two
parties can foster J.S.’s relationship with the other party. Both parties are to be
treated fairly. As stated in 34, “...the photos show that the parties encouraged
each other to have a relationship with J.S.” An absence of conflict prior to

involvement of the legal system should be a very large contributor to the
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determination of parenting time. Considering the negative actions of only one
parent during the separation and divorce proceedings, despite testimony and
evidence, denies a fair and just trial as allowed under the Constitution. The
“systemic effort to exclude” the father from a child’s life should not be overlooked (/n
re Marriage of Spent as cited in In re: Marriage of Yéung; 553 I11.App.3d (2015)).
Instead, it should be a “key consideration in awarding custody to [Bradyl, reasoning
it was the only way to ensure the active involvement of both parents. [Amanda] has
shown no evidence that she will foster relationships between [J.S. and her father,
sister, and extended paternal familyl.” As reflected in /n re: Marriage of Young,
Amanda “took active steps to limit [Brady’s] involvement in [J.S.’s] life. Examples of
[Amanda’s] exclusive conduct included making decisions about [J.S.] without
[Brady’s] knowledge or input, ...and maintaining an inflexible schedule and
attitude.” If the case law of Youngis applied, residential custody of J.S. to Amanda
is an abuse of the implications of Amendment VIII.

As societal trends have shown, the number of women, both single and
married, participating in the labor force has dramatically increased with time. “The
labor force participation ra_te...for all Women with children under age 18 was 70.5
percent in 2016” (https://www.bls.gov/news.release/pdf/famee.pdf). The assumption
would then be that the male counterparts have assumed many tasks and actively
share parenting responsibilities, as the arrangements between Brady and Amanda
demonstrated during their 2-year separation prior to filing for legal proceedings.

Despite the fact that strong social forces have encouraged men to become more
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involved in child-related activities and foster a “culture of fatherhood,” courts

continue to discriminate against them (Crowley, 147). This practice persists in

being an abstract slap in the face to the fathers who desperately ﬁght to maintain

the relationship with their children that was in place prior to court proceedings.
REASONS FOR GRANTING THE PETITION

I The Court Should Grant The Writ Of Certiorari To Clarify That A

Child/Family Relationship Is Protected Against Actions of the Court

Regarding the Issuance of Orders of Protection Without Cause.

The support of the issuance of Orders of Protection due to spousal claims
when no indications of harm have ever been known erects an impossible standard
for opposing parents to reach an amicable agreement for parenting time and
decision making and is in opposition to 750 ILCS 5 §501(d)(1). Children are denied
natural relationships with both parents. The trial court’s repeated continuation of
the Order of Protection—for a current total of more than four years—directly
stopped the healthy relationship between J.S. and Brady that had been in place and
was evidenced by the more than 300 snapshots that were submitted as evidence
along with the testimony of witnesses. These snapshots are clear and convincing
evidence that reflected deep, intentional, and “real emotional content” in the
relationship between J.S. and Brady (Santosky v. Kramer, 455 U.S. 745 (1982)).

Brady recognizes that children need to be protected from abusers. The
occurrence of abuse in the United States is extremely high. According to Children’s
Defense, “every 47 seconds a child is abused or neglected, and every 5-1/2 hours a

child is killed by abuse or neglect” (http://www.childrensdefense.org/library/
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moments-in-america/html). But when there is no history or indication of abuse, it
should be noted rather than allow a “creation” of a “possible at-risk” situation to
prevail as the deciding factor and extend Orders of Protection and restrict parenting
time. There is no history or indication of abuse toward J.S. from Brady. §606.5(c) of
the Illinois Marriage and Dissolution of Marriage Act states that “no such
statement [of abuse], however, if uncorroborated...shall be sufficient in itself to
support a finding of abuse or neglect.” While the need to protect others from abuse
is recognized by Brady, Amanda’s claim of fear of abuse effectively caused the courts
to create a cruel and unusual expense to Brady as an innocent father. Yet, the
Appellate and Supreme Courts of Illinois upheld the trial court’s decisions relating
to such an occurrence.

The disregard of facts and evidence supporting the relationship between a
child and a parent erect‘; insurmountable barriers for the parents that are harmed
by this action. The pursuit of life, liberty, and privileges is hindered by this freedom
of judicial “discretion.” The trial court’s continued extension of the Order of
Protection ensured that there is no continuation of the previously healthy
relationship between J.S. and Brady. According to 34 U.S.C. §21302, “Men who
father children through rape should be prohibited from visiting and having custody
of those children.” The application of the same standard should not be applied to
legal fathers during custody proceedings when estranged spouses are angry and

raise false claims to the trial courts.
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While historically the Eighth Amendment to the United States Constitution
references issues relating to detention and bail, it has become a normative and
declarative statement relating to most, if not all, situations in life where unjust
treatments have been given to individuals. In this instance, the initial and extended
Order of Protection is “cruel and unusual punishment” for a father that had
attempted to keep previously agreed upon arrangements with his estranged spouse
regarding time spent with his child at Christmastime. The court’s continued
extension of the OP due to repeated court processes that contributed to the ever-
increasing angst between Brady and Amanda is “cruel and unusual” when there
was never any indication, history, or evidence of abuse to begin with. The
intentional deterioration of the child-father relationship between J.S. and Brady
never should have occurred (http://www.heritage.org/constitution#!/amendments
/8/essays/161/cruel-and-unusual-punishment).

The Supreme Court found little in the history of the “cruel and unusual
punishment” clause to determine what could constitute an “excessive” fine. Rather,
it stated that within the context of judicial deference to the legislature’s power to
set punishments, a fine would not offend the Eighth Amendment unless it were
“grossly disproportional to the gravity of a defendant’s offense” (United States vs.
Bajakajian 524 U.S. 321 (1998). The initial issuance and continued extensions of the
Order of Protection were “grossly disproportional” to Brady’s attempt to continue a
2-year amicable agreement for parenting time with J.S., despite Amanda’s refusal

during the Christmas holidays.
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As previously stated, divorce has become the norm in the United States. In
truth, very few families remain untouched by the instability of the traditional
family structure. “Beginning in 1990, a child born that year had a 50 percent chance
of living a life that was under the jurisdiction of an arbitrary judge” (Mason). The
chance has increased with time. Nonetheless, Chief Justice Earl Warren supported
an application of the amendment as “evolving standards of decency that mark the
progress of a maturing society” (7rop vs. Dulles, 356 U.S. 86 (1958)). If a child is to
maintain healthy relationships with both parents after a divorce (750 ILCS
5§102(1-7)) with this societal norm, then the determination and punishment of a

“bad” parent vs. a “good” parent must stop.

IL. The Court Should Grant The Writ Of Certiorari To Clarify That A
Child/Family Relationship Is Protected Against Actions of the Court
Regarding the Ordering of Unfounded Restricted Parenting Time.

The support of restricted parenting time due to spousal claims when no
indications of harm toward a child have ever been known erects an impossible
standard for opposing parents to reach an amicable agreement for parenting time
and decision making. Children are denied natural relationships with both parents.

The disregard of facts and evidence supporting the relationship between a
child and a parent erect insurmountable barriers for the parents that are harmed
by this action. The pursuit of liberty and happiness is hindered by this freedom of
judicial “discretion.” The trial court’s Order for restricted parenting time ensured
that there is no continuation of the previously healthy relationship between J.S.

and Brady.
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The explanation of the Fourteenth Amendment states that “Although the
Supreme Court usually presumes that state legislation...is valid since it is the
product of a democratic process, the court has held that substantive due process will
provide some protection for parents’ rights to care for their children...and other
significant freedoms” (http://www.annenbergclassroom.org/page/fourteenth-
amendment). The trial judge’s convincing orders after hearing testimony and seeing
evidence and the affirmation of the Illinois Appellate and Supreme Courts
demonstrate that a substantive due process is not always in place for both divorcing
parents. Justice Antonin Scalia, in particular, “criticized the inconsistent picking
among rights to receive substantive due process protection” (http://www.heritage.
org/constitution#!/amendments/14/essays/170/due-process-clause).

We do not have an ideal society that would prevent a child and parent being
separated. Instead, we have a tendency to foster the situation where “a primary
custodial parent (usually the mother) and a noncustodial parent (usually the father)
[causes] the contact between children and their noncustodial father to decrease over
time.” The father-child bond fails to flourish when children do not have consistent
opportunities to interact with the fathers in sole custody judgements (Crowley).

Alternately, “children who spend roughly equal time with both parents have
fewer emotional and behavioral problems than children who spend the majority of
time with only their custodial parent.” Higher self-esteem, positive family relations,
and adjustments to the divorce are higher in these situations (Bauserman). Albeit,

hard and fast rules of determining parenting time might be avoided, which could be
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warranted, if indeed, the family’s interpersonal history was considered.
Unfortunately, as is evidenced in the lack of consideration of a 2-year amicable
separation between Brady and Amanda prior to filing for divorce proceedings, the
consideration is not guaranteed. It is for fathers like Brady that the seemingly most
daunting adversaries are judges who arbitrarily rule over the divorce proceedings of
people they do not know and those who affirm such arbitration at higher levels of
the legal system.

Whﬂe Santosky v. Kramer speak to “parental rights,” and the courts could
claim that Brady has not lost his rights since he was ordered to have restricted
parenting time, that fact is that there was no history and no “clear and convincing
evidence of parental neglect” or abuse. It was emphasized that the interest of
parents in the custody and management of their children does not simply disappear
due to some lack of attainment to reach the arbitrary milestone of a model parent or
because they do not have custody of their children (455 U.S. 745 (1982)). There
should be no requisite “good parent vs. bad parent” as the courts foster in the -
current processes. Unfortunately, “the delicate balance between the state as child
protector and the...rights of parents to the custody and control of their children
[has] definitely tilted toward the authority of the state” (Mason).

The criteria for judgments are subjective interpretation of the laws by
absolute authority-wielding individuals, and allows for corruption within the

system. Hence, federal guidelines should be considered.
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III. The Court Should Grant The Writ Of Certiorari Because Of The

National Importance In Preserving The Relationships Between

Children And Both Parents During And After A Divorce Without

Prejudicial Opinion Of A Person’s Character.

Divorce is going to occur in the United States. It has become a norm.
According to the U.S. census bureau, 24 million children, 1 out of 3, live without
their biological father in the home (https://www.fatherhood.org/father-absence-
statistic). “A growing number of studies show that fatherlessness has a major
negative impact on the social and emotional development of children”

(https://www lifesitenews.com/news/the-number-of-children-living-in-single-parent-
homes-has-nearly-doubled-in). As evidenced by the 300+ snapshots and testimony
that were presented, J.S.’s social and emotional development were not at risk,
especially during the 2+-year amicable separation between Brady and Amanda. In
fact, the pictures show, in many ways, how her development was fostered while she
was with Brady. Additionally, the findings of a study of preschoolers found that
children with active fathers “exhibited higher cognitive competence and higher
empathy toward their peers” (Levit).

While it can be recognized that trial court judges see the parties to a divorce
more than judges at any other level, it is an overgeneralization to say that they get
to know them. That implies, in and of itself, that there is a personal relationship of
some sort. The fact that there is an absence of personal relationship and intimate
knowledge of the parties is evident when it is considered that character witnesses

are allowed to speak on behalf of both parties. The implication of allowing such

testimony is that the court will recognize it and take the content into consideration
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when issuing orders. It is possible to claim that the sheer number of divorce
proceedings involving children is so overwhelming in the court system that there
has been little time to devote to the consideration of the process with a focus on both
parents as equals, rather than as good vs. bad.

There were eleven (11) character witnesses for Brady at the trial. There were
none (0) for Amanda. Brady’s witnesses consisted of an attorney, who is also a
former State’s Attorney; a Circuit Clerk; a Court Appointed Special Advocate
(CASA) for abused children; multiple parents of adopted/previously-abused children
Who have been trained to identify abuse; multiple long-standing personal friends;
the mother of Brady’s youngest daughter, whom he was no longer in a relationship
with; and his parents, both of whom are Mandated Reporters of Child Abuse in the
State of Illinois, and his mother is an early childhood development professional. Of
the eleven (11) witnesses, seven (7) are Mandated Reporters, who are at risk of civil
or criminal penalties for failure to report abuse. None of the testimony from Brady’s
witnesses was regarded in contrast to the opinions of complete strangers that had
met Brady only due to court appointments during the proceedings and who had very
minimally spoken to J.S. Additionally, all but two of Brady’s witnesses testified that
they had known both Brady and Amanda for a number of years, including prior to
their marriage, during their marriage, and during their two-year separation.

Contributing to the lack of consideration of character testimony and despite
the claim that trial judges listen to testimony about individuals, there is bias when

listening to court-appointed Guardian ad Litems and court-appointed psychologists
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who have had extreme minimal conversation with parties to the case as compared
to witnesses who have known both parties for many years. The court placed Brady
in a flawed situation. He was required to pay for services from the Guardian ad
Litem and the psychologist, even after he had filed motions for the GAL to be
removed from the case and a second opinion from a psychologist be obtained. In the
end, both recommended Brady not be allowed to have unrestricted parenting time
with J.S., and J.S. not be returned to her home in Florida. These actions of the
court, in and of themselves, fostered unnecessary conflict during the proceedings.

There is considerable evidence that indicates courts discredit men as
potential custodial parents. The primary caretaker standard that is referenced in
750 ILCS 5 §602 “may be a thinly veiled return to the maternal preference standard
[of the early 1900s], since it has been assumed that mothers are the primary
caretakers of children and therefore the primary or psychological parents.” It was a
common response of judges in a particular study that parenting time awards may
be “based on the assumption that children belong with their mothers” (Levit).

The family unit is of utmost significance to children of any age. The
allowance of the nation’s laws for it to be separated does not, in any way, negate
that importance. While there are many separate issues that need to be addressed in
the divorce laws among states, especially now that we are such a mobile society and
persons cross state lines with ease, the fact remains that a parent’s character
should not be demeaned or destroyed only so one parent can be deemed “good” or

“appropriate” while the other is labeled “bad” or “inappropriate.” And because we
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are now such a mobile society, and children are often removed from the state of one
parent, it is imperative that it now be recognized that there are family issues that
travel from state to state. To refuse to do so allows the recipient States to exploit its
power over parents who remain behind in the home State. It is of national
importance that divorce and custody proceedings protect the rights of all children
and all parents without prejudice of opinion to an individual. According to an
interpretation of the Fourteenth Amendment, “State laws that take away a person’s
property or otherwise jeopardize their life or liberty must afford a person a fair and
impartial way to challenge that action.” That is the purpose of this petition. The due
process clause requires government to use even-handed procedures in an attempt to
prevent a display of arbitrary actions, as has occurred in this case, and prevent an
interruption of fundamental liberties—child/parent relationships, in this case. This
Amendment is intended to avert a state’s culpability and potential tendency to
hinder an individual’s ability to fully participate in society—as a parent, in this case
(http://www.annenbergclassroom.org/page/fourteenth-amendment). “While some
observers acknowledge that custody decisions send messages about the kinds of
families a society wants to construct, courts often ignore the larger question of
reconstructive effects” (Levit). With the application of the Fourteenth Amendment,
it could also be said that the courts ignore the interruption to the child/parent
relationships.

As decided in Meyer vs. Nebraska, liberty “denotes not merely freedom from

bodily restraint, but also the right to...bring up children...according to the dictates
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of his own conscience, and generally to enjoy those privileges long recognized of his
own conscience...and those privileges long recognized at common law as essential to
the orderly pursuit of happiness” (Meyer vs. Nebraska 262 U.S. 390 (1923)).
Parenting is a pursuit of happiness, and should not be determined by the courts
identifying one parent as “good” and the other as “bad.”

The disregard of testimony supporting the relationship between a child and a
parent erect insurmountable barriers for the parents that are harmed by this
action. The pursuit of happiness is hindered by this freedom of judicial “discretion.”
The trial court’s Order for restricted parenting time ensured that there is no
continuation of the previously healthy relationship between J.S. and Brady.

Despite the termination of a marital relationship, the courts must ensure
that the child-parent relationships remain intact. The hindrances to the
relationships must be stopped. While no statistics could be found to determine how
many child-father relationships were ended due to the impact of divorce orders, the
number of children that have been and will continue to be negatively impacted by
these continued practices is staggering. There are essential benefits to be gained by
ending the promotion of a separatist ideology between fathers and mothers. Studies
and research have found that there is “no significant differences between males and
females in their capacity to nurture” (Levit).

Continued issuance of ill-gotten Orders of Protection, unwarranted
restrictions on parenting time, and disregard for the character of fathers will cause

the children to find it necessary to reconcile why they are prohibited from having
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relationships with their fathers. And, undoubtedly, the information they received
from the mothers will, in all probability, consist of many non-flattering descriptions
of the fathers. “The simple fact of being a mother does not, by itself, indicate a
capacity or willingness to render a quality of care different from that which the
father can provide” (Mason). Nor do accusations of fear and unfair treatment toward
the father render any quality of care. There is nothing in the U.S. Code to protect
the child-father relationships when they are wrongfully ended in our nation’s
divorce courts.
CONCLUSION

For each of these reasons, Brady respectfully submits the issues raised in this
case is of national importance because of the substantial impact this decision will
have.on the citizens, both children and parents, throughout the United States.
Therefore, Brady respectfully requests that this court either summarily reverse the
decisions of all lower courts or grant review of this important issue. Consideration of
all evidence, testimony, and documents support the reversal of the Court’s decision

and uphold the United States Constitution.

Dated October 16, 2017 Respectfully submitted,

Brady Smjr{h, Respondent-Petitiozler
Pro se
520 Canyon Stone Circle

Lake Mary, FL 32746
(618) 201-5559
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CERTIFICATE OF COMPLIANCE
The undersigned, pro se, certifies that this petition conforms to the
requirements of Rule 33. The length of this petition, excluding allowable pages, is

7,766 words.
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NOTICE
Decision filed 03/21/17. The
text of this decision may be
changed or corrected prior to
the filing of a Petition for
Rehearing or the disposition of
the same.

2017 IL App (5th) 160409-U
NO. 5-16-0409
IN THE

APPELLATE COURT OF ILLINOIS

NOTICE
This order was filed under
Supreme Court Rule 23 and
may not be cited as precedent
by any party except in the
limited circumstances allowed
under Rule 23(e)(1).

FIFTH DISTRICT
AMANDA SMITH, ) Appeal from the
) Circuit Court of
Petitioner-Appellee, ) Madison County.
)
V. ) No. 14-D-52
) |
BRADY SMITH, ) Honorable
) Martin J. Mengarelli,
Respondent-Appellant. ) Judge, presiding.

PRESIDING JUSTICE MOORE delivered the judgment. of the court.

Justices Welch and Goldenhersh concurred in the judgment.

ORDER

Y1  Held: Judgment affirmed where circuit court's decisions regarding parental

decision making, parenting
discretion.

time, and child support were not abuses of

92  The respondent, Brady Smith, appeals portions of the August 10, 2016, order of

the circuit court of Madison County. He contends the circuit court erred by granting sole

decision making responsibility regarding the parties’ minor child to the petitioner,

Amanda Smith. Brady further contends that the circuit court erred in its determinations

régarding the allocation of parenting time between the parties, and the child support
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awarded to Amanda.! Because this appeal involves a custody determination, Illinois
Supreme Court Rule 311(a)(5) (eff. Feb. 26, 2010) requires that, except for good cause
shown, the appellate court issue its decision within 150 days of the filing of the notice of
appeal. Accordingly, the decision in this case was due on February 17, 2017. However,
due to motions for extensions of time filed by both parties and granted by this court, the
briefing schedule was not complete until January 17, 2017. This case was immediately
placed on the docket for March 1, 2017, and we now issue our disposition. For the
féllowing reasons, we affirm.

13 . FACTS

94  The parties were married on July 7, 2007. One child, J.S., was born to the parties
during the marriage on September 4, 2008. On December 27, 2013, Amanda filed a
verified petition for an order of protection on behalf of herself and J.S. The circuit court
granted the petition and entered an emergency order of protection the same day. On
January 27, 2014, Amanda filed a petition for dissolution of marriage and a petition for
temporary and permanent custody of J.S. On April 15, 2014, a plenary order of
protection was entered against Brady. On June 25, 2014, Brady filed a motion to vacate

the plenary order of protection. On July 9, 2014, an agreed order was entered, modifying

'We acknowledge that Brady additionally raises the issue of the removal of the
minor child to the state of Florida. However, the circuit court's judgment awarding sole
decision making responsibility to Amanda renders moot the issue of removal.
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the plenary order of protection to allow Brady parenting time with J.S., and to allow
contact between the parties to facilitate that parenting time.

5  On September 2, 2014, Brady filed a petition for leave to remove J.S. to the state
of Florida and requested the circuit court to grant him sole custody of J.S. On December
9, 2014, Amanda filed a motion for a finding of indirect civil contempt. Attached to the
motion were a number of text messages from Brady to Amanda that the circuit court
deemed "very disturbing." On January 20, 2015, an agreed temporary order was entered
regarding parenting time between the parties. In the order, the circuit court admonished
Brady that future inappropriate text messages would not be tolerated.

6 On April 21, 2015, Amanda filed a second motion for a finding of indirect civil
contempt. Attached to the motion were additional text messages from Brady to Amanda
which the circuit court again deemed "very disturbing." On April 28, 2015, Amanda
filed an emergency motion to halt parenting time and a third motion for a finding of
indirect civil contempt, with yet more text messages attached. The circuit court entered
an order the same date and, inter alia, suspended his parenting time until further order
and 6rdered him to enroll in anger management classes. On June 3, 2015, a case
management conference was conducted and the circuit court granted Brady supervised
parenting time with J.S.

97  On September 9, 2015, Brady filed a petition for leave to remove J.S. to the state
of Florida and a petition for custody and child support. He also filed a motion to vacate
the plenary order of protection, which the circuit court denied on October 22, 2015. On

November 30, 2015, Brady filed a motion to modify the plenary order of protection,
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which the circuit court denied on December 18, 2015. On February 19, 2016, Amanda
filed a motion to extend the order of protection. The circuit court found, based on
Brady's conduct, that there had been no material change in relevant circumstances since
the plenary order of protection was entered. Accordingly, the circuit court entered an
order on March 15, 2016, extending the plenary order of protection through April 14,
2018. A separate order was entered on March 15, 2016, forbidding Brady from making
any additional phone calls to the circuit clerk's office, due to previous harassing phone
calls Brady made to the office.

98 A hearing was conducted on May 9, 2016, and July 29, 2016, wherein Brady
represented himself pro se. At the hearing, Brady testified that he resides in the state of
Florida with his daughter (J.S.'s half-sister) and his girlfriend's daughter. He reported that
he receives $100 every other week from the daughter's mother for child support. Brady
testified that, in addition to the child support, he receives Veterans Administration (VA)
disability income in the amount of $1,300 per month, bringing his total monthly income
to $1,500 per month. Brady stated that he pays rent in the amount of $1,500 per month
and pays for his additional expenses with money he receives as assistance from his
parents. Brady testified that in January 2015 he was ordered to pay Amanda $200 per
month in child support, but in the 16 months between that time and the hearing, he
submitted only one payment.

99 On cross-examination, a variety of bank statements were introduced which were
obtained via subpoena. Notwithstanding his earlier testimony that he received VA

disability benefits in the amount of $1,500 per month, Brady acknowledged the statement
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dated January 2016, which reflects a deposit in the amount of $1,775.48 for VA disability
benefits. The statement'also reflects deposits in the amounts of $775, $230, $287, and
$908.83. Brady explained that the first two amounts were given to him as assistance
from his parents and the second two were from his GI Bill. Brady agreed that his bank
statement dated February 2016 reflects a deposit in the same amount as January 2016 for
his VA disability, $765 and $574 from his GI Bill, and assistance from his parents in the
amounts of $294, $400, and $400. Brady's March 2016 bank statement reflects the same
amount for VA disability, $199.33 for GI Bill, and deposits in the amounts of $200, $400,
$75, and $90 from other sources. Similar deposits were made in April, May, June, and
July 2016, with an additional deposit of $6,639 in May 2016 for what Brady reported was
a federal education grant. Despite the sizeable deposit, Brady stated that he did not give
any of the money to Amanda for child support.

910 Brady agreed that he had not complied with discovery in the case. Specifically, he
admitted that he did not submit bank statements in response to a request for production of
documents, nor did he provide copies of his mental health evaluation that was conducted
in Florida after criminal charges were filed against him there. Brady admitted that he and
Amanda met with Maureen Schuette for mediation and that he told Schuette's secretary,
"This is a filthy fucking office and you're a filthy fucking secretary." Brady testified that
the police were called to the office after the incident and a second mediator, Gale Stipes,
was obtained as a result. Brady also conceded that there were three separate incident

reports created by the circuit clerk after he had spoken to the office staff disrespectfully



and that the circuit court entered an order on March 15, 2016, forbidding him from
making additional phone calls to the circuit clerk's office.

911 Brady admitted that in June 2015 after a court hearing, he approached Amanda
and stood in front of her in a threatening manner, notwithstanding the previously entered
order indicating that he was not to intimidate, threaten, or harass her. He also admitted to
sending numerous text messages to Amanda on several dates, in which he called her
names and used profanity. He further agreed that on April 27, 2015, he sent a text
message to Amanda, refusing to provide her an itinerary regarding weekend parenting
time, notwithstanding a court order requiring him to do so.

912 Brady testified he was deployed to Afghanistan for 14 months. After his return, he
moved to Florida with Amanda and J.S. until the parties separated in November 2011. At
some point, he became involved with a woman in the state of Florida, and she eventually
had criminal charges filed against him for stalking. Brady was presented with Petitioner's
Exhibit 2, which is a certified copy of the conviction. Brady agreed that he pleaded no
contest to the stalking charges and as a result, he was on probation for one year, was
required to wear an ankle bracelet, and was required to obtain permission to travel
outside the state of Florida.

913 Brady testified that after the parties separated in 2011, they cooperated regarding
parenting time with J.S. Brady admitted that in November 2012, he spanked J.S. so hard
that he left bruises on her bottom, and he acknowledged receiving a text message from
- Amanda with a photograph of the bruises. Brady testified that in December 2012, he

allowed Amanda to move to Illinois with I.S. so she could be with her father, who was
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diagnosed with cancer. Amanda remained in Illinois with J.S. after her father passed
away in July 2013.

914 Brady testified that around Christmas 2013, he and Amanda had an argument
because he came to Illinois for a visit and wanted to return to Florida with J.S. He stated
that the police were called on December 25, 2013, and December 26, 2013, and that in
particular, on December 26, he had J.S. in his arms, attempting to remove her from
Amanda's home, but the police stopped him from doing so. The following day,
December 27, 2013, the emergency order of protection was entered against Brady by the
circuit court, followed by the plenary order of protection on April 15, 2014, which was
extended to April 14, 2018.

915 Amanda testified that she and Brady married in July 2007, she became pregnant in
January 2008, and J.S. was born in September 2008. The parties were living in
Fayetteville, North Carolina, at Fort Bragg where Brady was stationed. Amanda was in
the Marines for seven months but was medically discharged for a bulging disc in her
lower back, and she was unemployed when J.S. was born. The parties remained at Fort
Bragg until Brady was deployed, after which Amanda and J.S. moved back home with
Amanda's parents in Illinois from April 2009 through November 2009, then moved in
with Brady's parents, also in Illinois, from November 2009 until the end of Brady's
deployment in May 2010, when she and J.S. moved back to Fort Bragg to be with Brady.
Y16 Amanda testified that Brady was discharged in February 2011 and they moved to
Florida. She recalled that Brady was earning roughly $1,500 per month in VA disability

benefits. Amanda noted that their marriage was "on the rocks" by that time. She stated
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that the parties hoped their relationship would improve, but it did not. Amanda
confirmed that the parties separated in November 2011 and they had a mutual agreement
on parenting time with J.S. until December 2012, when she and J.S. moved back to
Illinois.

917 Amanda testified that she has worked at a piano bar in St. Louis since March
2014, where she earns $3.83 per hour, plus tips. She reported her annual income for 2015
was $18,976. Amanda's hours of employment are typically 9 p.m. through 3 a.m. or
4am. J.S. goes to bed at 8:00 p.m., so Amanda is able to tuck her in every night,
whether she is working or not. Amanda's mother cares for J.S. while Amanda is at work.
Amanda testified that she goes to bed when she gets home from work, sleeps for awhile,
then gets up with J.S. and spends time with her. On weekends, J.S. plays soccer and
Amanda coaches her team. If J.S. is in school, Amanda gets up with her in the moming,
makes her breakfast, gets her ready, and takes her to school every day.

918 Amanda described Brady's parenting time with J.S. at his house as "disastrous."
She explained that J.S. "would scream and throw a fit and didn't want to go." Amanda
~ testified pursuant to Petitioner's Exhibit Number 1,7 which she described as a photograph
that was taken after Brady épanked J.S. too hard because she would not go to the
bathroom when he asked her to. J.S. was four yéars old at the time. Amanda pointed

out—and Petitioner's Exhibit Number 1 reflects—that Brady admitted in the text message

2petitioner's Exhibit Number 1 consists of a text message and photograph Amanda
sent to Brady, which depicts significant bruising to J.S.'s buttocks.
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that he had spanked J.S. and after he spanked her, he told her he was going to leave her
alone. Amanda added that J.S. told her she did not want fo go with Brady because he had
threatened to leave her by herself. Amanda testified that J.S. suffers from separation
anxiety from her. |

919 Amanda testified that J.S. is now seven years old and in first grade. She and J.S.
have lived in Illinois with her mother since December 2012. Amanda confirmed that she
learned on Father's Day 2012 that her father had cancer and he passed away in July 2013.
She testified that she and Brady had discussed the matter and he agreed that she should
move to Illinois. She stated that once she moved in 2012, she never had any intent to
move back to Florida and Brady was aware of that fact. She testified that Brady came to
Illinois to attend her father's funeral, then for J.S.'s birthday at her parents' home in 2013,
after which she drove Brady back to Florida. J.S. also went to Florida with Brady's
parents at various times.

920 Amanda testified that she and Brady had a disagreement regarding parenting time
on Christmas 2013. She corroborated Brady's testimony that the police were called and
Brady attempted to carry J.S. out of her home on December 26, 2013, but the police
intervened and the following day the emergency order of protection was entered.
Amanda testified that a subsequent order was entered, allowing Brady phone contact with
J.S. Amanda sta;ted that the phone calls sometimes happened, but sometimes did not
- because Brady did not call. Amanda testified that she never prevented J.S. from speaking
with Brady and in fact, she encouraged J.S. to take part in the phone calls, but J.S., who

was four years old, was not interested in talking for long periods of time.
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921 Amanda testified that the circuit court entered a subsequent order, allowing in-
“person contact between Brady and J.S. for the first time since the order of protection was
entered. Pursuant to that order, Brady was allowed to have one month with J.S. in
Florida. Amanda noted the difﬁculty in agreeing with Brady on scheduling the visit.
Amanda reported that J.S. did go to Florida for the month and when she came back, she
was very quiet, not her natural self, "almost like recluse.” Amanda testified that she was
always cooperative with Brady's visits, until April 2015 when she began receiving text
messages from Brady that she described as "non-stop," "harassing," and "outrageous."
She confirmed that Brady called her various vile names in the text messages,
notwithstanding the court order that only allowed text messages to discuss J.S. Amanda
testified that, because of these text messages, the circuit court entered an order
suspending Brady's parenting time until the subsequent order was entered, allowing him
supervised parenting time with J.S., which Amanda reported never occurred.

922 Amanda requested sole decision making responsibility of J.S. and wished for the
two of them to continue living in Illinois because they had established their life here. She
indicated that J.S. has a great school, friends, and family. Amanda added that she has
family that can help with J.S. if necessary. Amanda testified that she and J.S. have made
their home in Illinois and are happy. Petitioner's Exhibit Number 3 was introduced,
which is J.S.'s report card. Amanda testified that J.S. has very good grades and excels in
school. Petitioner's Exhibit Number 16 was also introduced, which is a letter from J.S.'s
teacher and contains many positive statements about J.S. and her academic and social

achievements. Amanda testified that J.S. loves school, art, karate, Girl Scouts, and
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soccer, and Amanda coached J.S.'s soccer team last year. Amanda stated that J.S. also
loves animals and she and J.S. have two dogs that J.S. helps care for.

923 Amanda testified that Brady sent her consistent disparaging text messages,
notwithstanding the order of protection forbidding such contact. She confirmed that
Brady only paid her one child support payment and her mother covers the remainder of
the support by allowing Amanda and J.S. to reside with her. She agreed that Brady did
not comply with discovery requests despite court orders requiring otherwise, nor did he
successfully complete mediation because of his mistreatment of those involved in the
process.

924 Amanda reiterated that she attempted at length to cooperate with Brady but he was
impossible to work with. She testified that, despite all of the difficulty with Brady, she
never said anything negative about him to J.S. and when J.S. says anything negative
about him, Amanda corrects her. Amanda stated that J.S. does not currently ask to see
Brady and she has concerns about Brady having unsupervised parenting time with J.S.
Amanda testified that J.S. never wants to see Brady and Amanda has feared in the past
that when J.S. went to Florida that she would never see her again. Amanda expressed
concern about Brady bringing home women and children without properly getting to
know them. Amanda requested continued supervised parenting time between Brady and
J.S. until their relationship is mended.

925 Amy Sholar testified that she is an attorney and was appointed as the guardian ad
litem (GAL) in this case and had submitted a final report and recommendation to the

circuit court and to the parties. Sholar first met with Amanda and J.S. in December 2014.
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She subsequently met with Brady and his mother, as well as Amanda's mother. She
indicated that she sent numerous emails attempting to meet with Brady with J.S. present
so she could witness their interaction—as part of her routine practice as a GAL—but the
meeting never occurred. Sholar testified that there was also an occasion when she was
scheduled to observe Brady with J.S. at Dr. Clipper's office, but the appointment was
cancelled and never rescheduled. Accordingly, she had never seen Brady and J.S.
together. She attested that she had given Brady ample opportunity to meet with her, but
her attempts were unsuccessful. She testified that she ultimately requested the meetings
to occur at the courthouse because Brady was "combative and I wasn't comfortable
meeting with him in my office." She explained that the tone of his emails was
combative, as were phone calls to her staff. Sholar stated in particular that a paralegal
answered Brady's call and "came back to me in tears because he was screaming at her and
cursing at her. He was just combative in general in the courtroom, so I was
uncomfortable meeting with him alone in my office."”

926 Sholar testified that Brady attempted on at least two occasions to remove her as
GAL but the circuit court denied the requests. J.S. was six years old when Sholar first
met with her. She described J.S. as very shy, precocious, active, and busy. She noted
that J.S. was very attached to Amanda and did not want to be left alone in the room to
speak with Sholar. Sholar testified that she could not convince J.S. to open up with her.
Accordingly, she relied on subsequent interviews with J.S.'s counselor to gain additional
information. Sholar explained that the counselor was "concerned that [J.S.] suffered from

a real serious separation anxiety from [Amanda.] And knowing that [Brady] lived in
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Florida, she was very concerned about [J.S.] visiting [Brady] for extended periods of time
because of the separation anxiety and because of the stress that it would put on [J.S.]"
927 Sholar testified that she also relied on the report of the court-appointed
| psychologist, Dr. Clipper, and used that as a basis for her report and recommendation
because he "has the medical and the psychological training and background that I don't
have in terms of the dynamics of the relationship." She added that his anticipated
diagnosis of Brady was helpful, as were the updates she received from Dr. Clipper's
meetings with J.S. and Amanda after she had met with them. Sholar indicated that, like
herself, Dr. Clipper was unable to meet with Brady and J.S. together, notwithstanding the
opportunities to do so. Sholar was aware that Brady was abrasive with Dr. Clipper's staff
regarding the scheduling of appointments. She stated that Dr. Clipper eventually lost all
contact with Brady. Sholar testified that the projected diagnosis Dr. Clipper reported for
Brady was narcissistic personality disorder. She emphasized that Dr. Clipper also noted
1.S.'s attachment with Amanda and that he was concerned that Brady would not accept
limitations and boundaries. Sholar agreed. She opined that Brady is unable to control his
| impulses and that would have an impact on J.S.

928 Sholar testified pursuant to two sections of the Illinois Marriage and Dissolution of
Marriage Act, one regarding i)arental decision making (750 ILCS 5/602.5 (West 2016))
and the other regarding parenting time (750 ILCS 5/602.7 (West 2016)). Sholar
recommended that Amanda be granted sole decision making responsibility because of the
parties' "high conflict" divorce, the wide geographic distance between the parties, the

threats of violence and harassment, the current order of protection, and the parties'
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inability to communicate effectively to share joint decision making. Sholar added that
J.S. has resided primarily with Amanda since 2012, and she is stable, secure, and doing
well. Sholar indicated that Dr. Clipper also recommended that sole decision making
should rest with Amanda.

929 Regarding Brady's parenting time, Sholar reiterated that she had not been able to
witness any interaction between J.S. and Brady. She reported having signiﬁéant concerns
about Brady's aggression toward Amanda and opined that he would be unable to refrain
from saying negative or hostile things about Amanda in J.S.'s presence. She further noted
| that Brady had not visited with J.S. in over a year and, until they rebuild a relationship
and she can witness a healthy interaction between Brady and J.S., all parenting time
should be supervised. Sholar opined that it is not in J.S.'s best interest for Brady's mother
to serve as a supervisor for parenting time because she cannot control Brady and she
minimizes his behaviors.

930 Brady took the stand, pro se, and presented six photo albums to the court as Group
Exhibit Number 1. Amanda's counsel objected to the exhibit because it had not been
provided in discovery nor were there any copies available for review during the
proceedings. The circuit court reserved ruling on the objection, and noted a continuing
and ongoing objection to any reference to the exhibit. Brady testified ét length regarding
the photos, which depict various occasions and instances of him and J.S. interacting. He
began by describing each photo 1n detail. Given the voluminous nature of Group Exhibit

Number 1, Amanda's counsel again objected. The circuit court responded by instructing
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Brady that he was not required to describe every photo, but if there were certain photos
he wished to highlight, that was permissible.

931 Besides describing the photos themselves, Brady testified that the parties had a
"strange marriage with lots of different conflicts." He pointed out that he spent over a
year away from J.S. when he was deployed. He recalled the day he came back and J.S.
"didn't even want me. And I cried that day. And she was 22 months old that day."
Brady testified that it was so difficult being away from J.S. while he was deployed that he
decided to utilize the GI Bill to go to school and get a different job to allow him more
time with J.S.

€32 Brady testified that when Amanda's father was diagnosed with cancer, the parties
discussed Amanda and J.S. moving to Illinois and "discussed [J.S.'s] well-being at great
length." Brady observed that the parties argued a great deal, but when it came down to it,
he was a full-time student while working and his school was an hour away from his
residence after the parties initially separated. Accordingly, Brady knew that if J.S. stayed
with him, she would "have spent ridiculous amounts of time in child care and possibly
still travel also." Brady testified that after a month of arguing, it came down to what was
best for J.S. Accordingly, the parties agreed that Amanda would move back to Illinois
with J.S. Brady claimed that this was only a temporary arrangement and he understood
that they would move back after Amanda's father passed away. Brady testified that after
Amanda's father passed away, "I never brought it up because I knew that I didn't know
what Amanda was going through at all. I still had both of my parents. I had no idea what

she was going through. And I didn't say anything."
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933 Brady testified that he traveled to Illinois 10 to 12 times and J.S. came to Florida
twice. He noted that the parties spent Christmas 2012 together with J.S., as well as his
graduation and J.S.'s fifth birthday. The parties were separated at that point, but
cooperated in being together so J.S. cbuld be a part of the events. Brady testified that
when he had a break from school in December 2013, "Amanda didn't want [J.S.] to be
around my new girlfriend *** [a]nd she told me that if I didn't travel to Illinois by myself
that she would not allow me to see [J.S.]"

934 After going through the six photo albums, Brady testiﬁed that when the parties
separated they did not like each other, did not want to be with each other, and "I probably-
even hated her in the moment that I left her." Notwithstanding these facts, Brady
maintained that the photos show that the parties encouraged each other to have a
relationship with J.S. Brady claimed that the parties previously agreed that he was to
leave with J.S. on the day the police were called, but Amanda "backed out on this
agreement." He acknowledged the order of protection, but claimed there was no violence
or abuse. He further acknowledged the text messages he sent, but contended "that I
wasn't just blindly swearing and cursing at Amanda. Amanda was refusing me the right
to see [J.S.]" Brady alleged that Amanda filed for the order of protection under false
pretenses. Regarding the photo with the bruises on J.S.'s buttocks, Brady admitted the
bruises were caused by him spanking J.S., but he emphasized that there was no DCFS
report correlative to the incident. He testified, "I did spank [J.S.] I did bruise her. I did

not abuse her."
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"ﬂ 35 Brady testified that he provides for J.S. while being a student and a single dad in
the midst of attorney fees and travel costs. He opined that Amanda was a good parent
until she started making decisions to alienate him from J.S., and he maintained that his
"rude texts" were in reaction to "Amanda's behavior to keep [J.S.] and I apart." Brady
testified that Amanda thinks she should raise J.S. by herself and that the circuit court "set
up a system of failure” by establishing required times for him to call J.S. He stated that
"a child doesn't talk at a prescribed time." He further stated that "[s]ince this Court has
been involved, I've had zero knowledge of [J.S.'s] life basically."
936 Brady testified that the parties' attempts to work out the details of his court-
appointed parenting time with J.S. resulted in arguments. He elaborated that "it takes two
people to argué. I mean, I don't start conversations with Amanda just swearing at her. 1
would really love to. Not that it would get me anywhere; it would just feel good. But, it
takes two people to argue." Brady then proceeded at length tb express disdain for the
contents of Dr. Clipper's report.
937 Brady testified that his Florida conviction—like the disparaging text messages he
sent to Amanda—was a reaction in response to a disagreement he had with his previous
girlfriend. Regarding the confrontation at the mediator's office, Brady said the police
were called in response to an altercation with the secretary regarding the appointment
time and that he traveled all the way from Florida to attend mediation, only to have the
appointment cancelled because the secretary informed him that he was late. He admitted

that "I was very angry," "and at some point in there I did swear at them," and "I slammed
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the door out of disgust for them." He also characterized the incident at the mediator's
office as "a reaction."”

938 Brady testified that he failed to respond to requests about his GI Bill because it "is
irrelevant to child support." Regarding his VA disability, he testified that it is "exempt
from garnishment for child support" and "if this Court orders that, I will fight that. I will
appeal it. And I will not stand for it. It's unlawful." After discussion on the topic, the

circuit court stated, "It's something for me to research. I'll take a look at that." Brady's
Exhibit Number 3 was then admitted into evidence, which is his response to Amy
Sholar's report and recommendation.

939 Brady then called Amanda to the stand and asked her what life was like living at
her mother's house while he was deployed. Amanda replied that it was fine, that she and
J.S. hung out with her parents, played, enjoyed each other, had fun, and lived a "normal
life." Brady asked Amanda why he requested that she seek employment after his
deployment concluded. She responded that she was pregnant and he wanted more
income so they could be more comfortable financially, but she opined that they were
comfortable at the time and they "would have been comfortable without the added
income." She testified that they had discussed before getting married that she would be a
stay-at-home wife and mother and that he did not want her to work in the beginning but
he changed his mind.

940 Brady asked Amanda how moving in with his parents changed her life. She

answered that his parents both worked during the day so she and J.S. spent time alone

while they worked, but her mother did not work so when she and J.S. lived with her
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mother, the three of them were always together. Amanda testified that there were no
positive changes in her life when she moved out of Brady's parents' house and back in
with Brady after his deployment. Brady asked her why she moved back in with him,
although he had already expressed interest in divorcing. She replied that she believed
that they "could attempt to make our marriage work by some crazy miracle, I guess."

941 Amanda testified that when the parties first discussed her and J.S. moving to
Illinois to help her mother care for her father, it was a "very rough conversation to you
saying that you would make my life a living hell if I even thought about moving. You
threatened to kill me at one point." Amanda added that when she suggested that Brady
also move to Illinois, he refused because he does not like the weather, but she indicated
that he eventually helped her move to Illinois.

942 Amanda described Brady as "uncontrollable," "unstable," and "unpredictable," and
she never knows what to expect. She testified that she becomes fearful of Brady and
fearful when J.S. is with him. She indicated that "sometimes I feel like I don't know if
I'm going to see her again. Maybe she might do something to really upset you. Your
personality is so far out there, I really wish you would get help." Amanda added, "I've
tried working with you *** on multiple occasions, and I feel like I've been far more
lenient than most people would. There's no working with you. *** [I]t's impossible.
Trust me, I would love to not be in this setting, but this is impossible. You are
impossible to work with."

943 Amanda testified that J.S.'s counselor diagnosed her with separation anxiety in the

summer of 2014. She acknowledged that Brady was unaware that J.S. was receiving
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counseling because the order of protection was active at the time. Amanda opined that
"with time and [Brady] seeking helpl[,] [the parties] could eventually be able to some day
cooperate" with regard to J.S. Amanda testified that, as noted in her position statement,
she wants sole decision making responsibility of J.S. and Brady's parenting time with J.S.
to rémain supervised because "I don't feel comfortable with my daughter in your care at
the moment" and "I feel that you are unstable, unpredictable, so I can't trust you. I'm
fearful when my daughter is with you. It frightens me." Amanda added that she does not
feel like Brady's mother is an adequate supervisor for supervised parenting time because
she was "letting [J.S.] go off with [Brady] whereas the supervisor is suppqsed to be with
them every time they're together." Amanda testified that J.S. told Dr. Clipper—while
Amanda was not in the room—that Brady told her that he killed her two dogs, that Brady
thought it was funny, and J.S. got very upset.

944 Kristi Biesecker testified that she and Brady met in June 2013, they dated until
March 2015, and they had a child together. Kristi noted that she also has a 10-year-old
daughter who Brady always treated as his own. Kiristi testified that Brady keeps their
daughter 60% of the time and she pays him $200 per month in child support. When
Kristi and Brady first met, her impression was that J.S. lived in Brady's apartment
because she had her own room there and photos of her were in the home. Kiristi testified
that she was attracted to Brady because he was a father who talked about how much he
loved and cared for J.S.

945 Kristi recalled Christmas 2013 when she and her daughter went with Brady to his

family's home in Illinois. Kristi brought Christmas gifts for J.S. and expected J.S. to be
20



with them during their entire stay, but when they arrived at Amanda's home to pick up
J.S., they were greeted by police cars and J.S. was not allowed to leave with them.

946 Kristi testified that, in observing Brady and J.S. interacting, she had never seen a
father more caring, nor had she ever witnessed anyone put so much effort into
maintaining a relationship. She stated that J.S. came to Florida for a three-week visit in
July 2014 and the relationship between J.S. and Brady was strained for the first few days.
Kiristi noted that she was in her final month of pregnancy during that visit and J.S. was
very excited about her sister's birth.

947 Kristi testified that she never felt that her two daughters or J.S. were at risk of
harm with Brady and, although she is not longer romantically involved with Brady, he
maintains a positive relationship with their daughter. Kristi agreed that Brady's home is
absolutely sufficient for their daughters and they never lacked anything due to his limited
finances. She added that she trusts Brady and his parents to care for her children in her
absence.

948 The circuit cdurt considered the testimony of the following additional witnesses
for Brady: Kimberly Pierce, James Hammer, Tonya Hammer, Michelle Trambley, Brian
Trambley, Bethany Haney, Lorraine Moreland, Timothy Smith, and Wanda Smith. The
testimony of these witnesses is summarized as follows. They had all watched Brady and
J.S. interact in various situations and never had cause to believe that J.S. was at risk of
abuse by Brady. They never witnessed J.S. having anxiety with Brady or his family, and
Brady and J.S. interacted normally. They described J.S. as happy, outgoing, and well-

rounded and indicated that Brady puts J.S.'s needs before his own. They trusted Brady
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with their children and never had cause to believe that they were at risk of harm from
him. They thought J.S.'s time in Illinois was supposed to be temporary and would end
when Amanda was no longer caring for her ailing father. All of the witnesses had not
seen J.S. since the previous year or earlier, most were unaware that Brady had spanked
- J.S. and left bruises on her, most did not know whether Brady was paying child support,
and most had no knowledge of the current court order allowing Brady only supervised
parenting time with J.S. They all saw Amanda as a good parent.

949 In addition to the previously cited testimony of Brady's witnesses, Wanda
Smith—Brédy's mother—addressed Amanda's statement that J.S. is not safe with Brady
and his family. Wanda testified that Amanda and J.S. moved in with her and Brady's
father during Brady's deployment because Amanda "had problems living with her mom
and dad, and there was a lot of conflict." She further testified that J.S. stayed "a few
weeks" with her and her husband in 2011, approximately 10 weeks in 2012, and
"extended weeks at a time" in 2013. Wanda added that J.S. "was happy if she knew she
was going to our house" and that she "loved being home in Florida." Wanda ﬂoted that
~J.S. "was distressed about going back to Illinois" after visiting Brady's home in July
2014. Wanda opined that Amanda has not provided for J.S., because Amanda's mother
has provided a home for her. Wanda agreed that she and her husband also assist Brady
financially.

€50 The circuit court took the matter under advisement and entered an order on August
10, 2016, in which the circuit court, inter alia, granted Amanda sole parental

responsibility for decision making regarding J.S.'s education, medical treatment, religion,
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and extracurricular activities, ordered supervised parenting time to Brady until further
order of the court,” and ordered Brady to pay Amanda $350 per month in child support.
Brady filed a timely notice of appeal. Additional facts will be added as necessary
throughout the remainder of this disposition.

951 ANALYSIS

952 The following issues are presented on appeal: (1) whether the circuit court erred
by granting sole decision making responsiBility regarding J.S. to Amanda; (2) whether
the circuit court erred in its determination regarding the allocation of parenting time
between the parties; and (3) whether the circuit court erred in its child support award to
Amanda.

153 1. Decision Making

954 We first determine whether the circuit court erred by granting sole parental
decision making responsibility to Amanda. "On appeal, we give great deference to the
trial court's best-interests findings because that court had a better position than we do to
observe the temperaments and personalities of the parties and assess the credibility of
witnesses." (Internal quotation marks omitted.) In re B.B., 2011 IL App (4th) 110521,

932. "[A] reviewing court will not reverse a trial court's custody determination unless it

3The circuit court indicated that Brady would be granted unsupervised parenting
time in the future if he fully complied with Dr. Clipper's evaluation and recommended

treatments.
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(1) is against the manifest weight of the evidence[;] (2) is manifestly unjust[;] or (3)
results from a clear abuse of discretion." Id.

955 Section 602.5 of the Illinois Marriage and Dissolution of Marriage Act (Act)
governs the allocation of parental responsibilities regarding decision making for the child
in the areas of education, health, religion, and extracurricular activities. See 750 ILCS
5/602.5 (West 2016). The determination of the circuit court in this regard is rendered
according to the best interests of the child. 750 ILCS 5/602.5(a) (West 2016). The best
interest factors to be considered are enumerated in section 602.5(c) of the Act. 750 ILCS
5/602.5(c) (West 2016). In reviewing these factors, obviously each party desires to be
granted sole parental decision making responsibility for J.S. (750 ILCS 5/602.5(c)(7)
(West 2016)). We note J.S. was only seven years old at the time of the hearing. The
circuit court opined in its order that J.S. lacks the maturity to reasonably express her
preferences. See 750 ILCS 5/602.5(c)(1) (West 2016).

956 Regarding J.S.'s adjustment to her home, school, and community (750 ILCS
5/602.5(c)(2) (West 2016)), she has resided with Amanda in Illinois since 2012. The
record reflects that J.S. is a happy, energetic child who is thriving in school, interacting
well with family and friends, and participating in a variety of extracurricular activities.
All of the evidence shows that J.S. is well-adjusted to living in Illinois with Amanda, and
there is nothing in the record to suggest otherwise.

957 Inreviewing the mental and physical health of all individuals involved (750 ILCS
5/602.5(c)(3) (West 2016)), the evidence shows that the parties have exhibited high levels

of conflict since their separation. Brady did not successfully complete his evaluation
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with Dr. Clipper, who opined that Brady exhibits narcissistic personality disorder and
possible PTSD due to his deployment to Afghanistan. The record is replete with
instances of Brady displaying ongoing hostile behavior toward many individuals,
including Amanda, the circuit clerk's office, the mediator's office, the GAL, and a
pfevious girlfriend in Florida. Because of Brady's ongoing belligerence toward Amanda,
the circuit court extendedv a plenary order of protection through April 2018 and restricted
Brady's parenting time with J.S. to be supervised until further order. We further note the
testimony that Brady told J.S. that he killed her dogs and J.S. got upset, which Brady
found humorous. We find these facts to call into question Brady's mental stability. As
previously mentioned, J.S. suffers from separation anxiety while away from Amanda.
There is no evidence in the record to give rise to any concern regarding Amanda‘s mental
health, nor is there anything notable regarding the physical health of the individuals
involved.

958 As established, the parties have had non-stop conflict since their separation and
have shown no signs of being able to cooperate in aﬁy decisions regarding J.S. (750 ILCS
5/602.5(c)(4) (West 2016)). Moreover, a plenary order of protection is currently in place,
prohibiting Brady from contacting Amanda. Accordingly, we find evidence from which
the circuit court could determine the parties unable to cooperate regarding parental
decision making.

959 Upon review of the level of each party's participation in past significant decision
making with J.S. (750 ILCS 5/602.5(c)(5) (West 2016)), the evidence is sufficient to find

that J.S. is well-bonded with Amanda and has a strong attachment to her, as well as to her
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school, community, and extended family. Amanda has been J.S.'s primary caretaker
since 2012. Prior to that, Amanda was her primary caretaker while Brady was deployed
for 14 months. Regarding any prior agreements or course of conduct between the parties
relating to parental decision making (750 ILCS 5/602.5(c)(6) (West 2016)), Amanda
testified that Brady agreed to allow her and J.S. to move to Illinois, but Brady claimed
that the parties agreed that the move would be temporary.

460 The record reveals evidence that most of J.S.'s needs have been met by Amanda
(750 ILCS 5/602.5(c)(8) (West 2016)). Brady admittedly only gave Amanda one child
support payment. Regarding the distance between the parties, the cost and difficulty to
transport J.S., the daily séhedules of all involved; and the ability of the parties to
cooperate in any such arrangement (750 ILCS 5/602.5(c)(9) (West 2016)), the
incon?enience of the distance between the parties and the expense of traveling back and
forth was emphasized numerous times at the hearing. Amanda lives in Illinois and Brady
in.Florida. The circuit court could reasonably find this great distance makes co-parenting
difficult and the lack of cooperation between the parties makes it impossible.

961 Regarding the willingness and ability of each party to facilitate and encourage a
close and continuing relationship between J.S. and the other parent (750 ILCS
5/602.5(11) (West 2016)), Brady testified that when the parties separated they did not
like each ’other, did not want to be with each other, and "I probably even hated [Amanda]
in the moment that I left her." Notwithstanding these facts, Brady contends that the
photos make it evident that the parties each encouraged the other to have a relationship

with J.S. Although we acknowledge the photos in evidence, we are increasingly mindful
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of Brady's behavior toward Amanda, the disparaging text messages in which he called
her vile names and used vulgar language, and his demeanor toward her in court. We find
this evidence indicative that Brady does not facilitate a close relationship between
Amanda and J.S. Amanda informed Dr. Clipper that she attempted to encourage a
relationship between Brady and J.S., but there was no testimony at the hearing to this
effect. Amanda testified that she is afraid of Brady and an order of protection was in
place at the time of the hearing and continues through April 2018. This suggests that it
would be difficult for Amanda to facilitate a close relationship between Brady and J.S.
However, Amanda did testify that, despite all of the difficulty with Brady, she has never
said anything negative about him to J.S. and when J.S. says anything negative about him,
Amanda corrects her. The circuit court could reasonably find that this factor favors
Amanda.

962 In examining the physical violence or threat thereof by a parent against J.S. (750
ILCS 5/602.5(c)(12) (West 2016)), Amanda testified, Brady admitted, and a photo in
evidence depicts the bruises that were left on J.S.'s buttocks after Brady spanked her.
There are no further indications of physical violence by either party. Regarding any
occurrence of abuse against J.S. or any other member of J.S.'s household (750 ILCS
5/602.5(c)(13) (West 2016)), an order of protection remains in place against Brady which
prohibits him from contacting Amanda due to past harassment. Other than the bruising to
J.S.'s buttocks—which seemingly was an isolated incident—there are no further facts in the
record to show any abuse to J.S. by Brady. Nevertheless, evidence is sufficient for the

circuit court to find that this factor favors Amanda.
27



963 The circuit court placed considerable emphasis on whether a restriction on
decision making is appropriate under section 603.10 of the Act. See 750 ILCS
5/602.5(c)(10) (West 2016). See also 750 ILCS 5/603.10 (West 2016). Section 603.10
governs whether restriction of parental responsibilities is appropriate and allows the court
to place restrictions on a parent's decision making and/or parenting time (750 ILCS
5/603.10(a)(1) (West 2016)). This section also allows the court to order supervision of a
parent as needed (750 ILCS 5/603.10(a)(2) (West 2016)), to restrain one parent's
communication with or proximity to the other parent or the child (750 ILCS
5/603.10(a)(4) (West 2016)), to require a parent to complete a treatment program for
certain behaviors (750 ILCS 5/603.10(a)(8) (West 2016)), or to implement any other
constraint as the court deems necessary (750 ILCS 5/603.10(a)(9) (West 2016)). The
court may employ these restrictions if, after a hearing, the court finds that a parent
engaged in conduct that seriously endangered the child's mental, mora!, or physical health
or significantly impaired the child's emotional development (750 ILCS 5/603.10(a) (West
2016)).

9§64 Here, there is sufficient evidence that restricting Brady's parental decision making
is appropriate. As provided in the record, Brady displayed anger, bitterness, and
manipulation on numerous occasions. The text messages he sent to Amanda were
belligerent and degrading, and ultimately led to a suspension of his parenting time.
Brady further admitted that he displayed anger and resentmenf toward Amanda after a
court hearing by approaching her and standing in front of her in a threatening manner,

notwithstanding the previously entered order forbidding him to intimidate, threaten, or
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harass her. Besides aggression toward Amanda, Brady was convicted of stalking in
Florida, he berated the GAL's staff on numerous occasions, the mediator contacted police
to remove Brady from the building because of the display of hostility there, he was
uncooperative with the GAL's investigation and unwilling to meet with Dr. Clipper, and
he made several harassing phone calls to the circuit clerk's office which led to the circuit
court vforbidding any further contact with that office.
965 The circuit court observed that Brady exhibited "very troubling" behavior
throughout the entire proceeding, that when things do not go his way "he uses vile
language, aggressive actioﬁs, intimidating postures, and glares to try to force others to do
what he wants." The circuit court emphasized that Dr. Clipper was appointed to conduct
a psychological evaluation of the parties and J.S., but Brady never fully cooperated with
Dr. Clipper. In pérticular, the circuit court admonished Brady to contact Dr. Clipper to
complete the evaluation, but Brady never did so. Although Brady did not cooperate, Dr.
Clipper reported:
"Brady presents in a rather paranoid manner, assuming and accusing all who deny
him his wishes as ignorant and prejudices. His anger seems to escalate in
situations whenever things don't go his way[.] I believe his current state of mind
has little regard for the law and thus visitation away from Amanda and in another
state is likely to be seen as his license to do whatever he pleases[.]"
966 Asthe GAL reported:
"[Brady] appears to be full of rage and unable to control his behavior, anger, or

impulses. That is of the utmost *** concern to me, as [J.S.] is a young child, who
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has not seen her father in nearly a year and suffers from separation anxiety. I have
serious concerns for her safety and well being in her father's care if left
unsupervised. Furthermore, *** I share Dr. Clipper's concerns that [Brady] 'has an
inability to prioritize [J.S.] over his needs; his indifference to the child's strong
attachment with [Amanda]; and dismissal of the perceptions and values of others,
heightens his likely dismissal of rules and boundaries.' "
967 The circuit court found it appropriate to restrict Brady's parental responsibility of
decision making because he engaged in conduct that seriously endangered J.S.'s mental,
moral, or physical health or that significantly impaired her emotional development (750
ILCS 5/603.10 (West 2016)). Accordingly, the circuit court granted Amanda sole
parental responsibility for J.S.'s educational training, medical treatment, religious
training, and extracurricular activities. Based on the foregoing evidence, we find the
circﬁit court's determination regarding the allocation of parental responsibilities is not
against the manifest weight of the evidence, manifestly unjust, or an abuse of discretion.
Inre B.B.,2011 IL App (4th) 110521, 9 32.
968 1. Parenting Time
969 The next issue raised on appeal is whether the circuit court erred in its
determination regarding the allocation of parenting time between the parties. "[Parenting
time] orders will not be disturbed on appeal absent an abuse of discretion." In re
Marriage of Ross, 355 1ll. App. 3d 1162, 1167 (2005). The best interest factors to
consider in the allocation of parenting time are set forth in section 602.7 of the Act (750

ILCS 5/602.7 (West 2016)).
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970 The relevant factors in section 602.7 are the wishes of the parents (750 ILCS
5/602.7(b)(1) (West 2016)), the wishes of the child (750 ILCS 5/602.7(b)(2) (West
2016)), the amount of time each parent spent pefforming caretaking duties for the child in
the previous two years (750 ILCS 5/602.7(b)(3) (West 2016)), any prior agreement
between the parties regarding the child's caretaking (750 ILCS 5/602.7(b)(4) (West
2016)), the interaction of the child with her parents and siblings and any other person
who significantly affects her best interests (750 ILCS 5/602.7(b)(5) (West 2016)), the
child's adjustment to her home, school, and community (750 ILCS 5/602.7(b)(6) (West
2016)), the mental and physical health of all relevant individuals (750 ILCS 5/602.7(b)(7)
(West 2016)), the child's needs (750 ILCS 5/602.7(b)(8) (West 2016)), the distance
between the residences of the parents and the associated travel costs, the daily schedules
of the parties, and ability of the parents to cooperate (750 ILCS 5/602.7(b)(9) (West
2016)), whether a restriction on parenting time is warranted (750 ILCS 5/602.7(b)(10)
(West 2016)), the physical violence or threat thereof by the parent directed against the
child or a member of her household (750 ILCS 5/602.7(b)(11) (West 2016)), the
willingness of the parents to place the needs of the child ahead of their own needs (750
ILCS 5/602.7(b)(12) (West 2016)), the willingness of the parents to facilitate a close
relaﬁonship between the child and the other parent (750 ILCS 5/602.7(b)(13) (West
2016)), and the occurrence of abuse against the child or other member of her household
(750 ILCS 5/602.7(b)(14) (West 2016)).

971 Because these factors were reviewed in detail in the preceding section, we

incorporate that analysis here, but add that Dr. Clipper opined that it is "highly unlikely
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that [Brady] can be trusted with anything but supervised visitation" and tﬁe GAL
expressed "serious concerns for [J.S.'s] safety and well being in [Brady's] care if left
unsupervised." For the reasons set forth in the foregoing section, we find that the circuit
court did not abuse its discretion in its ruling regarding the allocation of parenting time,
particularly by ordering supervised parenting time to Brady until further order of the
court, with the proviso that Brady will be granted unsupervised parenting time in the
future if he fully complies with Dr. Clipper's evaluation and recommended treatments.
172 1. Child Support

973 The final issue on appeal is whether the circuit court erred in its child support
award to Amanda. "The amount of a child support award is within the discretion of the

trial court and will not be disturbed absent an abuse of discretion." In re Marriage of
Scafuri, 203 Ill. App. 3d 385, 391 (1990). Brady claims that the circuit court
"disregarded testimony and evidence of [his] income." We disagree. As the circuit court
noted in its order, VA disability benefits may be considered in determining a child
support award. See Rose v. Rose, 481 U.S. 619 (1987). Brady states in his brief that his
income is $1,775 per month in VA disability. That is precisely the amount used by the
circuit court in calculating the child support award, pursuant to section 505 of the Act
(750 ILCS 5/505 (West 2016)). In that section, 20% of a person's net income should be
awarded as support for one child. The circuit court determined that Brady earns
| $1,745.55 in VA disability benefits per month and awarded Amanda child support in the

amount of $350 per month, which is 20% of Brady's monthly income from VA disability

benefits.
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974 Brady also argues that the circuit court should have deviated from the child
support guidelines in section 505 (750 ILCS 5/505 (West 2016)) because his "income is
often short of his monthly bills." He cites legdl fees, trips to Illinois, delinquent
payments on personal property, travel costs, and household expenses as the cause of his
insufficient income, and reports that he is required to obtain financial assistance from his
parents to make ends meet.

975 We disagree that the circuit court should have deviated from the statutory
guidelines. Brady presented no information about his finances to the circuit court, nor
did he file a financial affidavit. The only financial data gathered was subpoenaed from
his financial institution. Moreover, there were regular additional deposits from Brady's
GI Bill, assistance from his parents, and education grants. The fact that there were
additional monthly deposits indicates that the circuit court did, in fact, deviate down from
the guidelines by not considering those additional amounts when calculating the child
support award. For these reasons, we find the circuit court did not abuse its discretion in
awarding child support equal to 20% of Brady's VA disability benefits and we affirm the
amount awarded to Amanda.

76 CONCLUSION

§77 For the foregoing reasons, we affirm the August 10, 2016, order of the circuit

court of Madison County.

78 Affirmed.
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