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QUESTION PRESENTED

Whether a state law authorizing the forfeiture of
a vehicle used on a regular basis to transport heroin,
as part of the owner’s narcotics trafficking activities,
is forbidden by the Fourteenth Amendment to the
United States Constitution.
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INTEREST OF THE AMICI CURIAE

Amici are not-for-profit organizations whose
mission 1s to advance the interests of local
governments and the public that is dependent on
their services.!

The National Association of Counties (NACo)
represents county governments in the United
States. Founded in 1935, NACo provides essential
services to the nation’s 3,069 counties through
advocacy, education, and research.

The National League of Cities is dedicated to
helping city leaders build better communities. The
League is a resource and advocate for 19,000 cities,
towns, and villages, representing more than 218
million Americans.

The U.S. Conference of Mayors (USCM), founded
in 1932, is the official nonpartisan organization of
all United States cities with a population of more
than 30,000 people. Each city is represented in the
USCM by its chief elected official, the mayor.

The International City/County Management
Association (ICMA) is a nonprofit professional and
educational organization of over 9,000 appointed
chief executives and assistants serving cities,
counties, towns, and regional entities. ICMA’s
mission is to create excellence in local governance by
advocating and developing the professional

1 The parties have consented to the filing of this brief. No
counsel for a party authored this brief in whole or in part, no
counsel or party made a monetary contribution intended to
fund the preparation or submission of this brief, and no person
other than amici, its members, or its counsel made a monetary
contribution to its preparation or submission.



management of local governments throughout the
world.

The International Municipal Lawyers
Association (IMLA) has been an advocate and
resource for local government attorneys since 1935.
Owned solely by its more than 2,500 members,
IMLA serves as an international clearinghouse for
legal information and cooperation on municipal
legal matters.

STATEMENT OF THE CASE

In January 2013, petitioner Tyson Timbs bought
a Land Rover LR2 from a dealer in Indianapolis for
$42,058.30. Pet. App. 2. “Over the next four months,
Timbs regularly drove the Land Rover between
Marion and Richmond, Indiana, to buy and
transport heroin.” /d.

In May 2013, an undercover detective purchased
heroin from Timbs on two occasions. Pet. App. 2, 14-
15. A third undercover purchase was arranged, but
on that day Timbs was apprehended during a traffic
stop. Id. at 2. In June, Timbs was charged with two
felony counts of dealing in a controlled substance
and one count of felony conspiracy to commit theft.
Pet. App. 3. On August 5, the State filed a complaint
seeking forfeiture of the Land Rover, naming both
Timbs and the vehicle as defendants. /d. at 27.

On April 12, 2015, Timbs pled guilty to one count
of felony dealing and one count of conspiracy to
commit theft, and was sentenced to six years
imprisonment, with one year served in community
corrections and five years suspended to probation,
the payment of $385 in police costs, an interdiction
fee of $200, $168 in court costs, a $50 bond fee, and



a fee of $400 for drug and alcohol assessment. Pet.
App. 15.

On July 15, after a hearing in the forfeiture case,
the trial court found that Timbs “drove the vehicle
frequently from Marion to Richmond to purchase
heroin” and “to transport heroin back to Marion,”
and that Timbs “both used and sold heroin.” Pet.
App. 28. Nevertheless, the court entered judgment
in favor of Timbs, finding that forfeiture would
violate the Eighth Amendment’s prohibition on
excessive fines. /d. at 29-30.

On appeal, a divided Indiana Court of Appeals
affirmed, concluding that “[florfeiture of the Land
Rover, which was worth approximately four times
the maximum permissible statutory fine, was
grossly disproportionate to the gravity of Timbs’s
offense.” Pet. App. 24. The Indiana Supreme Court,
however, reversed that judgment, holding that
“lalbsent a definitive holding from the Supreme
Court, we decline to subject Indiana to a federal test
that may operate to impede development of our own
excessive-fines jurisprudence under the Indiana
Constitution.” /d. at 9.

SUMMARY OF THE ARGUMENT

Timbs argues that the Eighth Amendment’s
prohibition on excessive fines is applicable to the
States by virtue of the Fourteenth Amendment,
which Timbs and some of his amici claim
incorporates the first eight Amendments. In terms
of the original meaning of the Fourteenth
Amendment, this view is dubious. The historical
evidence that the Fourteenth Amendment was
originally understood to incorporate the first eight
Amendments is deeply unsatisfactory. It provides no



basis for the Court to depart from its settled test for
assessing claims of incorporation.

Under that test, the forfeiture at issue did not
exceed constitutional bounds. Forfeiture of property
used to facilitate a serious crime has never been
regarded as constitutionally excessive, much less
the type of affront to fundamental rights that runs
afoul of the Fourteenth Amendment. Instead,
forfeiture of this character advances legitimate
governmental interests.

ARGUMENT

Under this Court’s precedents, a right
enumerated in the first eight Amendments to the
Constitution is enforceable against the States if it is
“incorporated in the concept of due process” because
“the right in question is fundamental to our scheme
of ordered liberty, or . . . is ‘deeply rooted in this
Nation’s history and tradition,” McDonald v. City of
Chicago, 561 U.S. 742, 767 (2010) (quoting
Washington v. Glucksberg, 521 U.S. 702, 721
(1997)).

Timbs and some of his amici, however, reject this
test, and contend that the Fourteenth Amendment
is properly understood to incorporate all rights
enumerated in the first eight Amendments. See Pet.
Br. 37-40; CAC Br. 14-20; NAACP Br. 12-16. This
view was embraced by Justice Thomas in McDonald.
See 561 U.S. at 838-50 (concurring in part and
concurring in the judgment). We address that
contention in Part I below. In Part II, we explain
that forfeiture of Timbs’s Land Rover offended
neither the Eighth Amendment nor any
fundamental right secured by the Fourteenth
Amendment.



L THE FOURTEENTH AMENDMENT
DOES NOT INCORPORATE THE FIRST
EIGHT AMENDMENTS.

Timbs argues that the Fourteenth Amendment
incorporates “at minimum, the individual rights
protected in the first eight Amendments.” Pet. Br.
40.

In pertinent part, the Fourteenth Amendment
provides:

No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any state
deprive any person of life, liberty, or property,
without due process of law . . . .

U.S. Const. amend, XIV, § 1.

When interpreting constitutional text, this Court
has written:

[Wle are guided by the principle that “[tlhe
Constitution was written to be understood by the
voters; its words and phrases were used in their
normal and ordinary as distinguished from
technical meaning.” Normal meaning may of
course include an idiomatic meaning, but it
excludes secret or technical meanings that would
not have been known to ordinary citizens in the
founding generation.

District of Columbia v. Heller, 554 U.S. 570, 576
(2008) (quoting United States v. Sprague, 282 U.S.
716, 731 (1931) (brackets in original and citations
omitted)). Thus, ascertaining the meaning of
constitutional text requires “examination of a
variety of legal and other sources to determine the
public understanding . . ..” Id. at 605.



Focusing on the framing-era  public’s
understanding of constitutional text is critical since
it 1s, after all, the public, through its elected
representatives, that ratifies text as part of the
Constitution. Thus, as the author of the Heller
opinion wrote: “What I look for in the Constitution
is precisely what I look for in a statute: the original
meaning of the text, not what the original draftsmen
intended.” Antonin Scalia, Common Law Courts in a
Civil-Law System, in A Matter of Interpretation:
Federal Courts and the Law 3, 38 (Amy Gutmann
ed., 1997).

Inquiry into the founding generation’s
understanding of the Fourteenth Amendment
produces, at best, deeply mixed evidence. For that
reason, the Court should reject Timbs’s invitation to
depart from its traditional approach to determine
whether a given right is enforceable against the
States under the Fourteenth Amendment.

A. The Evidence of the Original Meaning of the
Fourteenth Amendment Is in Conflict.

The discussion that follows reviews the
Fourteenth Amendment’s original public meaning in
terms of its text, drafting and ratification history,
post-ratification history, judicial interpretations,
and framing-era legal commentary. The evidence is,
at best, in deep conflict.

1. Text — The Fourteenth Amendment’s
protection for “due process of law” is an odd textual
formulation for rendering the rights in the first eight
Amendments enforceable against the States. As
Justice  Frankfurter wrote: “It would be
extraordinarily strange for a Constitution to convey
such specific commands in such a roundabout and



inexplicit way.” Adamson v. California, 332 U.S. 46,
63 (1948) (concurring opinion). Moreover, the Fifth
Amendment also has a Due Process Clause, and “[ilt
ought not to require argument to reject the notion
that due process of law meant one thing in the Fifth
Amendment and another in the Fourteenth.” /d. at
66. In McDonald, Justice Thomas agreed, and
instead focused on “what ‘ordinary citizens’ at the
time of ratification would have understood the
Privileges or Immunities Clause to mean.” 561 U.S.
at 811 (concurring in part and concurring in the
judgment).

Protecting the “Privileges or Immunities of
citizens of the United States,” however, is also an
odd way of making the first eight Amendments
enforceable against the states. At the time the
Fourteenth Amendment was crafted, citizens had no
“Privileges or Immunities” enabling them to use the
first eight Amendments to attack state laws.
Instead, this Court had held that the first eight
Amendments did not limit the authority of the
States:

The constitution was ordained and established
by the people of the United States for themselves,
for their own government, and not for the
government of the individual states . . . . [Tlhe
limitations on power, if expressed in general
terms, are naturally, and, we think, necessarily,
applicable to the government created by the
instrument. They are limitations of power
granted in the instrument itself; not of distinct
governments, framed by different persons and for
different purposes.

Barron v. City of Baltimore, 32 U.S. (7 Pet.) 243, 247



(1833).

Barronproduced the prevailing understanding of
the “Privileges or Immunities” conferred by the first
eight Amendments at the time of the Fourteenth
Amendment’s ratification. The leading framing-era
treatises, for example, explained that Barron had
settled that the first eight Amendments had no
application to the States. See, e.g., Thomas W.
Cooley, A Treatise on the Constitutional Limitations
Which Rest Upon the Legislative Power of the States
of the American Union 19 (1868) (Da Capo Press
1972); 1 James W. Kent, Commentaries on
American Law 456 (O.W. Holmes rev. 1873).

Thus, when the Fourteenth Amendment was
crafted, the privileges or immunities of citizenship
included no privilege or immunity to attack state
laws as inconsistent with the first eight
Amendments. Indeed, not long after the Fourteenth
Amendment’s ratification, this Court took just this
view in Slaughter-House Cases, 83 U.S. (16 Wall.)
36 (1872), holding that the Privileges or Immunities
Clause prohibited state interference with only those
rights that inhered in the citizen’s relationship with
the federal government, such as the rights to engage
in interstate travel, to use navigable waters, to the
protection of treaties, and to petition the federal
government for redress of grievances. /d. at 96-111.

To be sure, some members of the Congress that
drafted the Fourteenth Amendment entertained a
different understanding. For example, Senator
Jacob Howard, as he introduced what would become
the Fourteenth Amendment on the floor of the Senate,
stated that the privileges and immunities of citizens
included “the personal rights guaranteed and



secured by the first eight amendments to the
Constitution . . . .” CONG. GLOBE, 39th Cong., 1st
Sess. 2765 (1866).

Similarly, Rep. John Bingham, in debate over an
earlier proposal that would have granted Congress
“power to enact all laws which shall be necessary
and proper to assure to the citizens of each State all
privileges and immunities of citizens in the several
States,” CONG. GLOBE, 39th Cong., 1st Sess. 1088
(1866), stated that the proposal would permit
enforcement of the first eight Amendments against
the States. See, e.g., 1d. at 1034, 1088, 1089, 1090.2

While no other Member of Congress was quite
that explicit, some stated that the proposal would
facilitate enforcement of the existing provisions of the
Constitution against the states.3

2 During the debate over the final version, Bingham was
not as expansive, but mentioned in passing that the proposed
amendment would authorize a remedy against “cruel and
unusual punishments” in violation of the Eighth Amendment.
1d. at 2542.

3 See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 586 (1866)
(proposed amendment “provides in effect that Congress shall
have power to enforce by appropriate legislation all the
guarantees of the Constitution”) (Rep. Donnelly), 1054
(proposal would “give vitality and life to portions of the
Constitution that probably were intended from the beginning
to have life and vitality”) (Rep. Higby), 1057 (proposal
protected rights “already to be found in the Constitution) (Rep.
Kelley), 1066 (proposal would protect “freedom of speech from
state suppression”) (Rep. Price), 1088 (proposal protected
“those privileges and immunities which are guaranteed . . . under
the Constitution”) (Rep. Woodbridge), 1263 (characterizing “the
right of speech” “the writ of habeas corpus, and the right of
petition” as “the rights and immunities of citizens”) (Rep.
Broomall), 1294 (referring to proposal as a “bill of rights”) (Rep.
Wilson), 2459 (proposal’s protections “all are asserted, in some
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Given Barron, it is fair to ask how Bingham,
Howard, and others could have thought that the
“privileges or immunities” formulation could have
secured the first eight Amendments against the
States. The answer, it turns out, is that they had an
unconventional view of the privileges and
immunities of citizenship. There was a school of
thought that understood Barron to mean only that
the federal government lacked power to enforce the
first eight Amendments against the States, while
still believing that they nevertheless limited the
power of the States. In the debate over the admission
of Oregon to the Union, for example, Bingham
denied “that the States are not limited by the
Constitution of the United States, in respect of the
personal or political rights of citizens of the United
States,” adding that “whenever the Constitution
guarantees its citizens a right, either natural or
conventional, such guarantee is itself a limitation
upon the States.” CONG. GLOBE, 35th Cong., 2d Sess.
982 (1859).

As incorporation advocate Michael Kent Curtis
has demonstrated, Bingham was part of a school
that believed that the first eight Amendments
applied to the States even prior to the Fourteenth
Amendment. See Michael Kent Curtis, No State
Shall Abridge: The Fourteenth Amendment and the
Bill of Rights 37-41, 49-54, 59-91, 112 (1986)
[hereinafter “No State Shall Abridge”]. Accord, e.g.,
Akhil Reed Amar, The Bill of Rights: Creation and
Reconstruction 181-87 (1998). Professor Curtis
acknowledged, however, that this view did not

form or another, in our . . . organic law”) (Rep. Stevens), 2961
(proposal would enable enforcement of “all the provisions of the
Constitution”) (Sen. Poland) (1866).
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represent an accurate account of the existing
privileges and immunities of citizenship: “[Sluch
claims were made even though the Supreme Court
had ruled in 1833 [in Barron] that the guarantees of
the federal Bill of Rights did not impose limits on the
states.” Michael Kent Curtis, Historical Linguistics,
Inkblots, and Life After Death: The Privileges and
Immunities of Citizens of the United States, 78 N.C.
L. Rev. 1071, 1010-11 (2000) (footnote omitted)
[hereinafter Curtis, /nkblotsl. Accord, e.g., Bryan H.
Wildenthal, MNationalizing the Bill of Rights:
Revisiting the Original Understanding of the
Fourteenth Amendment in 1866-67, 68 Ohio St. L.dJ.
1509, 1543 (2007) (“the Barron contrarian view was
and remains unorthodox and incorrect”).

Thus, the views of these “ Barron contrarians” are
not likely an accurate gauge of how most would have
understood the “privileges or immunities” of
national citizenship in the framing era.

To be sure, as dJustice Thomas observed in
MecDonald: “At the time of Reconstruction, the terms
‘privileges’ and ‘immunities’ had an established
meaning as synonyms for ‘rights.” 561 U.S. at 813.
Accord, e.g., Curtis, Inkblots, supra at 1094-1136.
Under Barron, however, citizens had no right to
attack state laws as inconsistent with the first eight
Amendments. While the Fourteenth Amendment
secured the privileges and immunities of national
citizenship as rights against the States, those
privileges and immunities did not include a right to
use the first eight Amendments against the States.
Thus, it is far from clear that the public would have
understood the Fourteenth Amendment to embrace
an unorthodox and incorrect account of the
privileges and immunities of citizenship.
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Indeed, constitutional text addressed to the
privileges and immunities of citizenship was not
new; the original Constitution provided that the
citizens of each state were entitled to “all privileges
and immunities of citizens of the several states,”
U.S. Const. art. IV, § 2, cl. 1.4 The leading treatises
of the era explained that this Article IV Privileges
and Immunities Clause prohibited States from
discriminating against citizens of other States with
respect to state and common-law rights thought to
be fundamental, without any reference to the first
eight Amendments. See Cooley, supra, at 15-16; 2
Kent, supra, at 84-85; George W. Paschal, The
Constitution of the United States: Defined and
Carefully Annotated 226 (1868); 2 Joseph Story,
Commentaries on the Constitution of the United
States § 1806 at 582 & n.4 (1832) (Melville M.
Bigelow rev. 1891). And, only months after the
ratification of the Fourteenth Amendment, see
Proclamation No. 13, 15 Stat. 708, 710 (July 28,
1868), this Court construed the Article IV Clause as
a nondiscrimination obligation with respect to state-
law rights. See Paul v. Virginia, 75 U.S. (6 Wall.)
168, 179-83 (1868).

Accordingly, some eminent scholars have argued
that the Fourteenth Amendment’s Privileges or
Immunities Clause was understood to merely extend
the nondiscrimination obligation of Article IV by
prohibiting States from discriminating against

4 This formulation was close enough to the Fourteenth
Amendment’s that both Bingham and Howard referenced the
Article IV provision as providing insight into the current
proposal. See CONG. GLOBE, 39th Cong., 1st Sess. 1089, 2542
(1866) (Rep. Bingham); id. at 2765 (Sen. Howard) (1866). To
similar effect, see id. at 1054 (Rep. Higby), 1057 (Rep. Kelley).
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classes of their own citizens with respect to state-law
rights considered fundamental, with the Equal
Protection  Clause affording a right to
nondiscriminatory  protection from  private
lawbreakers. See, e.g., David P. Currie, The
Constitution in the Supreme Court: The First
Hundred Years, 1789-1888, at 342-51 (1985); John
Harrison, ZReconstructing the Privileges and
Immunities Clause, 101 Yale L.J. 1385, 1397-432
(1992).

Considering this welter of conflicting evidence, it
should be unsurprising that after Sen. Howard’s
speech, other senators denied that there was any
settled meaning of “privileges or immunities.” See
CONG. GLOBE, 39th Cong., 1st Sess. 3039 (1866)
(Sen. Hendricks), 3041 (Sen. Johnson). In the House,
similarly, Rep. Boyer argued that section one was
“open to ambiguity and admitting of conflicting
constructions.” /d. at 2467.

Thus, it i1s far from clear that the public
understood that the original meaning of the
Fourteenth Amendment’s text made the first eight
Amendments applicable to the States.

2. Drafting History — As we explain above, some
members of the Congress that drafted the Fourteenth
Amendment expressed an incorporationist
understanding of its text. Others, however, understood
it as an antidiscrimination provision, a view supported
by the prevailing understanding of the Article IV
Privileges and Immunities Clause.

During the debate on Bingham’s original
proposal, for example, Thaddeus Stevens stated
that the proposal “providel[d] that, where any State
makes a distinction in the law between different
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classes of individuals, Congress shall have the
power to correct such discrimination and

inequality . ...” CONG. GLOBE, 39th Cong., 1st Sess.
1063 (1866). With respect to the final version,
Stevens observed: “This amendment . . . allows

Congress to correct the unjust legislation of the states,
so far that the law which operates upon one man
shall operate equally upon all.” CONG. GLOBE, 39th
Cong., 1st Sess. 2459 (1866).5

Similarly, Senator Luke Poland thought that
the proposed Amendment “secures nothing beyond
what was intended” by Article IV’s Privileges and
Immunities Clause, CONG. GLOBE, 39th Cong., 1st
Sess. 2961 (1866). Senator Garrett Davis likewise
referred to the Privileges or Immunities Clause as
tracking its Article IV analogue. Id. at App. 240.

References to antidiscrimination as the meaning
of the Fourteenth Amendment were hardly isolated.
The single most frequently expressed understanding
of the proposed amendment was that it
constitutionalized the Civil Rights Act of 1866.¢ The
Civil Rights Act, however, was an
antidiscrimination provision that did not purport to

5 For a useful discussion of the dynamics of the drafting
process and Stevens’ important role, see Earl M. Maltz, Civil
Rights, the Constitution, and Congress, 1863-1869, at 79-92
(1990).

6 See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 2462 (1866)
(Rep. Garfield); id. at 2465 (Rep. Thayer); id. at 2467 (Rep.
Boyer); id. at 2468 (Rep. Kelley); id. at 2498 (Rep. Broomall);
id. at 2501 (Rep. Raymond); 7d. at 2501 (Rep. Raymond); id. at
2509 (Rep. Spaulding), 7d. at 2511 (Rep. Eliot); 7d. at 2534 (Rep.
Eckley); id. at 2538 (Rep. Rogers); id. at 2539 (Rep.
Farnsworth); id. at 2549 (Rep. Stevens); id. at 2883 (Rep.
Latham); 7id. at 2961 (Sen. Poland); id. at 3031 (Sen.
Henderson); id. at 3069 (Rep. Van Aernam).
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render the first eight Amendments applicable to the
States. See Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat.
27 (1866). Indeed, “[t]he legislative history of the
1866 Act clearly indicates that Congress intended to
protect a limited category of rights, specifically
defined in terms of racial equality.” Georgia v.
Rachel, 384 U.S. 780, 791 (1965). On incorporation,
the evidence from the congressional debates is, at
best, in conflict.

3. Ratification — If Congress had conveyed to
the public that the proposed Fourteenth
Amendment repudiated the conception of the
privileges and immunities of citizenship found in
Barron and Article IV, one would expect an
indication to that effect in the ratification debates in
the States. There is, however, little evidence along
these lines.

The threshold problem is that the evidence of the
ratifiers’ understanding is itself unsatisfactory. As
Professor Curtis explained, “[mlost of the state
legislatures that considered the Fourteenth
Amendment either kept no record of their debates, or
their discussion was so perfunctory that it sheds little
light on their understanding of its meaning.
Messages by governors are available, but most are
quite general . . ..” Curtis, No State Shall Abridge,
supra at 145.7 Another incorporation advocate,

7 To similar effect, see James E. Bond, No Easy Walk to
Freedom: Reconstruction and the Ratification of the
Fourteenth Amendment 8-9 (1997). For a summary of the
rather generic discussions during ratification, see Curtis,
supra, at 131-54. Even Bingham spoke in generic platitudes
during ratification, leading one historian to speculate that the
framers were on the defensive during the ratification process
and limited their claims about the impact of the proposed
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Bryan Wildenthal, admitted that “the evidence from
the ratification process seems vague and scattered
when it comes to any strong public awareness of
nationalizing the entire Bill of Rights.” Wildenthal,
supra, at 1601.

Likely the most thorough study is James Bond’s
analysis of the debates surrounding ratification in
Illinois, Ohio, and Pennsylvania, where the weight
of the evidence indicates that proposed amendment
was understood to embody the Civil Rights Act, with
virtually no discussion of the effect of the Fourteenth
Amendment on the first eight Amendments. See
James E. Bond, The Original Understanding of the
Fourteenth Amendment in Illinors, Ohio, and
Pennsylvania, 18 Akron L. Rev. 435, 445-54 (1985).
His study of the ratification debate in the former
confederate states similarly found little evidence of
an incorporationist understanding, although he
unearthed  considerable evidence that the
amendment was understood as an
antidiscrimination rule.8

To be sure, as Justice Thomas observed, much of
Sen. Howard’s key speech was reprinted in major
newspapers. See McDonald, 561 U.S. at 832-33.
Critically, however, none of these accounts made
any special mention of incorporation of the first
eight Amendments. See, e.g., Wildenthal, supra, at

amendment. See Saul Cornell, A Well-Regulated Militia: The
Founding Fathers and the Origins of Gun Control in America
173-75 (2000).

8 See Bond, supranote 7, at 10, 19-24, 45, 56-58, 80-81, 86-
90, 103-07, 111. 123-24, 127-28, 148-50, 173-77, 180-82, 199,
215-17, 220-23, 234-38, 241-42, 252-55. See also James E.
Bond, Ratification of the Fourteenth Amendment in North
Carolina, 20 Wake Forest L. Rev. 89, 112-16 (1984).
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1564. And, as Professor Wildenthal acknowledged,
although the New York Times gave “prominent
front-page coverage to Congress’s final passage and
submission of the Amendment to the States. .. there
was no mention of incorporation.” /d. at 1595.
George Thomas’s survey demonstrated that there
were, at most, a tiny handful of newspaper articles
that could have drawn the public’s attention to a
potential for incorporation. See George C. Thomas,
Newspapers and the Fourteenth Amendment: What
Did the American Public Know About Section 1?7, 18
J. Contemp. Leg. Issues 323, 347-59 (2009).

At best, some incorporation advocates have
pointed to evidence that during congressional
campaign of 1866, some advocates called for
ratification of the Fourteenth Amendment to protect
the constitutional rights of citizens against the
States. See Kurt T. Lash, The Fourteenth
Amendment and the Privileges and Immunities of
American Citizenship 204-21 (2014); Curtis,
Inkblots, supra, at 1134-36. Such appeals, however,
could have been understood in terms of securing the
constitutional right to be free from discrimination
with respect to fundamental rights. In any event,
the lack of evidence that the Fourteenth
Amendment was understood to incorporate the first
eight Amendments in the ensuing ratification
debates in the States leaves the matter in
considerable doubt.

4. Post-Ratification History — If the public had
understood that the Fourteenth Amendment placed
the States under an obligation to bring their laws
into conformity with the first eight Amendments,
one might expect some movement along those lines
in the wake of ratification. Yet, nothing like that
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happened.

As Professor Fairman’s comprehensive survey
demonstrated, at the time of ratification, there were
numerous inconsistencies between the laws of the
ratifying states — even outside the South — and the
first eight Amendments, and ratification produced
no movement to bring those laws into conformity
with the first eight Amendments. See Charles
Fairman, Does the Fourteenth Amendment
Incorporate the Bill of Rights? The Original
Understanding, 2 Stan. L. Rev. 5, 84-123 (1949).
There were similar flaws in the constitutions of the
many of the southern states later readmitted to
Congress, even though Congress approved each
readmitted state’s constitution and required each to
be in conformity with the United States
Constitution, including the new Fourteenth
Amendment. See id. at 126-32 (observing that in
1868, Congress approved the admission of Florida,
South Carolina, Louisiana, and in 1870, Congress
approved admission of Virginia and Texas, despite
their constitutions’ inconsistency with the Fifth
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