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COUNTER STATEMENT OF
QUESTION PRESENTED

Whether the Sixth Circuit Court of Appeals erred
in affirming the judgment of the District Court that
Petitioner failed to present evidence sufficient to
create a genuine issue of material fact for trial with
respect to his claims of employment discrimination
and retaliation under Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e, et seq., as amended (“Title
VII”) and the Americans with Disabilities Act,
42 U.S.C. § 12101, et seq. (“ADA”).
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PARTIES

1. Petitioner Viorel Cotuna (“Petitioner”) is a
former employee of Wal-Mart Stores, Inc.!

2. Respondent Wal-Mart Stores, Inc. (“Walmart”
or “Respondent”)? is an “employer” within the meaning
of Title VII, 42 U.S.C. § 2000e(b). Wal-Mart has no
parent company and no publicly held company owns
10% or more of its stock.

! The operating entity of the store where Petitioner was
employed is Wal-Mart Stores East, LP.

2 As of February 1, 2018, Wal-Mart Stores, Inc. has been
reorganized as “Walmart Inc.”
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BRIEF IN OPPOSITION TO PETITION
FOR WRIT OF CERTIORARI

Respondent respectfully requests that the Petition
for Writ of Certiorari to review the Judgment Order
of the United States Court of Appeals for the Sixth
Circuit entered on August 31, 2017, be denied.

OPINIONS BELOW

The Order of the Sixth Circuit Court of Appeals
denying rehearing of its affirmation of the District
Court’s grant of summary judgment is attached as
Appendix A of the Appendix of Respondent. The Order
of the Court of Appeals affirming the District Court’s
grant of summary judgment is attached as Appendix
B of the Appendix of Respondent. The Order and
Opinion of the District Court granting summary
judgment and dismissing the case is attached as
Appendix C of the Appendix of Respondent.

STATUTES AND REGULATIONS INVOLVED
Section 703 of Title VII provides, in relevant part:

(a) It shall be an unlawful employment
practice for an employer—

(1) to fail or refuse to hire or to dis-
charge any individual, or otherwise
to discriminate against any individ-
ual with respect to his compensation,
terms, conditions, or privileges of
employment, because of such indi-
vidual’s race, color, religion, sex, or
national origin.

42 U.S.C. § 2000e-2(a)(1).
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Section 704 of Title VII provides, in relevant part:

(a) It shall be an unlawful employment
practice for an employer to discriminate
against any of his employees . . . because
he has opposed any practice made an
unlawful employment practice by this
subchapter, or because he has made a
charge, testified, assisted, or participated
in any manner in an investigation,
proceeding, or hearing wunder this
subchapter.

42 U.S.C. § 2000e-3(a).
Section 102 of the ADA provides, in relevant part:

(a) No covered entity shall discriminate
against a qualified individual on the
basis of disability in regard to job
application procedures, the hiring,
advancement, or discharge of employees,
employee compensation, job training,
and other terms, conditions and
privileges of employment.

including

(b)(5)(A) not making reasonable accommoda-
tions to the known physical or mental
limitations of an otherwise qualified
individual with a disability who is an
applicant or employee, unless such
covered entity can demonstrate that the
accommodation would impose an undue
hardship on the operation of the business
of such covered entity.

42 U.S.C. §§ 12112(a) and (b)(5)(A).
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Section 503 of the ADA provides, in relevant part:

(a) No person shall discriminate against
any individual because such individual
has opposed any act or practice made
unlawful by this chapter or because
such individual made a charge, testified,
assisted, or participated in any manner
in an investigation, proceeding, or hear-
ing under this chapter.

42 U.S.C. § 12203(a).

Section 1630.2 of ADA’s federal regulations
provides, in relevant part:

(0)(3) To determine the appropriate rea-
sonable accommodation it may be neces-
sary for the covered entity to initiate an
informal, interactive process with the
individual with a disability in need of the
accommodation.

29 C.F.R. § 1630.2(0)(3).
STATEMENT OF THE CASE

Petitioner is a physically disabled Romanian man.
On January 6, 2013, Walmart terminated Petitioner’s
employment for failing to return to work from a leave
of absence. Petitioner alleged that Walmart’s reasons
for discharging him were pretextual and that he
actually was discharged because of his gender,
national origin and disability.

Petitioner brought a pro se action under Title VII,
the ADA, the Equal Pay Act (“EPA”), Persons with
Disabilities Civil Rights Act (“PWDCRA”) and the
Elliott Larsen Civil Rights Act (“ELCRA”) in the
United States District Court for the Eastern District
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of Michigan, alleging gender, national origin and disa-
bility discrimination, as well as failure to accommo-
date, and retaliation. Walmart moved for dismissal,
the District Court dismissed the Title VII gender
discrimination claim. At the conclusion of discovery,
Walmart filed a motion for summary judgment
pursuant to Fed. R. Civ. P. 56, seeking dismissal of the
remainder of Petitioner’s claims in their entirety.
Petitioner opposed the motion.

On September 30, 2016, District Court Chief Judge
Denise Page Hood issued an Order and Opinion
granting Walmart’s motion for summary judgment
and entering judgment in favor of Walmart on all
claims. The District Court found, in relevant part,
that (1) Petitioner failed to submit medical docu-
mentation for the accommodations he requested
(ADA and PWDCRA failure to accommodate claim);
(2) Petitioner failed to show he was able to perform his
job, or that the reason for his dismissal was pretexual
(ADA and PWDCRA discriminatory discharge claim);
(3) no female assistant managers received a greater
raise (EPA claim, which the District Court also found
time-barred); (4) Petitioner’s allegations were insuffi-
cient to sustain his hostile work environment claim
(Title VII and ELCRA national origin and disability
discrimination claims); and (5) sixteen months’ leave
with inadequate medical documentation is a legiti-
mate, non-discriminatory reason for termination, and
Petitioner did not demonstrate pretext (retaliation
claim).

Petitioner subsequently appealed pro se to the Court
of Appeals for the Sixth Circuit. After undertaking a
de novo review of the record and applying the appro-
priate legal standards, the Court of Appeals on August
31, 2017, issued an Order affirming the District
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Court’s award of summary judgment. Petitioner filed
for rehearing, which the Court of Appeals denied on
October 18, 2017. Petitioner filed a Petition for Writ
of Certiorari with this Court on January 16, 2018,
which was docketed on January 26, 2018. In his
Petition, Petitioner challenges the lower courts’ deci-
sions with regard to his Title VII and ADA claims only.

ARGUMENT

THE PETITION FOR WRIT OF
CERTIORARI SHOULD BE DENIED.

I. THE PETITION CONTAINS NO BASIS
FOR GRANTING THE WRIT.

This employment discrimination case does not
involve any special, important or novel legal issues
warranting Supreme Court review. The District Court
and Court of Appeals applied the appropriate and
well-recognized legal standards for evaluating Title
VII and ADA claims as enunciated by this Court in
McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973). (See Respondent’s App’x B at 5a-6a, Respond-
ent’s App’x C at 15a, 18a-19a (discussing prima facie
and burden-shifting factors).) The District Court and
Court of Appeals also applied the appropriate legal
standards for evaluating motions for summary judg-
ment as instructed by this Court in Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986),
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986),
and Celotex Corp., v. Catrett, 477 U.S. 317 (1986).
(See Respondent’s App’x B at 4a-5a, Respondent’s
App’x C at 13a-14a.)

None of the circumstances under which the Court
will consider granting certiorari exist in this case. The
decisions of the courts below do not conflict with the
decision of another Court of Appeals on the same
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matter.! Further, the courts below have not decided a
federal question in a manner contrary to a state court
of last resort or the applicable decisions of this Court.
None of the courts below departed from the accepted
and usual course of judicial proceedings. In addition,
this case does not involve any important questions of
federal law that have not been, but should be, settled
by this Court. See Sup. Ct. R. 10. Accordingly,
Petitioner’s Petition for Writ of Certiorari should be
denied.

II. THE ARGUMENTS PRESENTED IN THE
PETITION ARE WITHOUT MERIT.

Despite extended discussion of the factual and stat-
utory background, the Petition for Writ of Certiorari
challenges the District Court’s grant of summary judg-
ment on very narrow grounds only. Specifically,
Petitioner alleges that the Court of Appeals erred
when it affirmed the summary judgment grant by the
District Court because both Courts failed to consider:
(1) his November 14, 2012, medical certification; 2) the
purported lack of undue hardship to Walmart result-
ing from his leave; 3) Walmart’s alleged failure to

I Petitioner devotes a section of his Petition to discussing a
“Persistent Conflict in the Circuits.” (Pet. at 11.) He does not,
however, identify any actual conflict therein, but rather high-
lights the unremarkable premise that “a leave of absence may
constitute a reasonable accommodation.” (Id.) Neither the District
Court nor the Court of Appeals held otherwise in this matter; in
fact, each explicitly acknowledged this very axiom. (Respondent’s
App’x C at 16a (“while a medical leave of absence can constitute
a reasonable accommodation under appropriate circumstances
. ...."); Respondent’s App’x B at 6a-7a (recognizing Petitioner’s
reliance on Cleveland v. Fed. Express Corp., No. 02-3172,
83 F. App’x 74, 78-79 (6th Cir. Nov. 28, 2003) “for the proposition
that indefinite leave could, in theory, be a reasonable accom-
modation” (emphasis added).)
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engage in the interactive process; and 4) Walmart’s
supposed inconsistent and retaliatory application of
its leave of absence policy. To the contrary, the
District Court properly granted summary judgment,
the Court of Appeals properly affirmed the grant, and
none of the reasons provided by Petitioner justify
issuance of a Writ of Certiorari.

A. The District Court and Court of Appeals
Gave Appropriate Consideration to
Petitioner’s November 14, 2012, Medical
Questionnaire Submission.

Although Petitioner purports to set forth three
“questions” for the Court’s review relating to the
general standards for reasonable accommodation and
the interactive process, the vast majority of his short
argument relates to the same issue: whether the
District Court and Court of Appeals properly con-
sidered the allegedly “sufficient and uncontested
medical certification” that he submitted to Walmart
on November 14, 2012. (Pet. at 14.) On one hand,
Petitioner argues he should have been granted an
indefinite leave of absence without being required to
submit any additional medical documentation after
August 2012. (Pet. at 2 and 14 (“Medical information
isn’t always needed when an accommodation is
requested”).) On the other hand, he contends he did in
fact submit adequate medical documentation to justify
continued leave after November 2012. (Pet. at 15.)
Petitioner contradicts his own allegation that “Walmart
did not point to any regulations, nor inform [him]
about any deficiencies or insufficiency related to the
last medical certification submitted in November
2012” (Id.) by stating that he “was asked to submit
another medical certification by December 9, 2012”
(Id. at 4.)
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Petitioner does not, however, contradict Walmart’s
relevant evidence considered by the District Court and
reviewed by the Court of Appeals. On November 14,
2012, he submitted a Request for Accommodation
Form, asking for “additional time off” due to his
medical condition, but he did not submit a supporting
medical certification. (Respondent’s App’x C at 16a.)
Indeed, Petitioner never alleges he submitted any
additional medical certification after November 14,
2012, despite Walmart’s request, nor any ascertain-
able return-to-work date. (Pet. at 4; Respondent’s
Appx C at 16a.) His November 2012 request for
additional leave provided no supporting medical
documentation, with no guarantee of such documen-
tation for at least another month. (Respondent’s App’x
C at 16a-17a.) Considering these circumstances, both
the District Court and the Court of Appeals recognized
and applied the prevailing legal precedent that when
“an employer has already provided a substantial leave,
an additional leave period of a significant duration,
with no clear prospects for recovery, is an objectively
unreasonable accommodation.” (Respondent’s App’x B
at 6a-7a and App’x C at 15a-16a (citing Walsh v.
United Parcel Serv., 201 F.3d 718, 727 (6th Cir. 2000).)
Accordingly, Petitioner fails to provide any
justification for further review of this matter.

B. The District Court and Court of Appeals
Were Not Compelled to Consider Any
Undue Hardship to Walmart.

Petitioner argues that the lower courts “did not take
into consideration the absent undue hardship when
Walmart already posted and filled [his] position while
[Petitioner was] on medical leave.” (Pet. at 14.) He
fails to recognize that, under the plain language of the
ADA, the courts were not required to consider the
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question of hardship to Walmart, because they found
that Walmart did in fact grant Petitioner a reasonable
accommodation, and that an indefinite leave of
absence with no ascertainable return to work date
was not a reasonable accommodation. See 42 U.S.C.
§ 12112(b)(5)(A) (employer may not discriminate on
the basis of disability by “not making reasonable
accommodations to the known physical or mental
limitations of an otherwise qualified individual with a
disability who is an applicant or employee, unless such
covered entity can demonstrate that the accommoda-
tion would impose an undue hardship on the operation
of the business of such covered entity”). In other
words, “undue hardship” need only be considered if the
employer is determined not to have made a reasonable
accommodation. Here the District Court found Peti-
tioner “failed to show his request for additional leave
as an accommodation was reasonable.” (Respondent’s
App’x C at 15a.) The Court of Appeals affirmed that
Petitioner’s request was “functionally for an indefinite
period,” and that such a request following a significant
period of prior leave is, on its face, an unreasonable
one. (Respondent’s App’x B at 6a-7a.) If the accom-
modation request is not a reasonable one, it need not
be granted, and the degree of hardship to Walmart is
irrelevant in the analysis. (Id.)
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C. The District Court and Court of Appeals
Properly Determined that Petitioner
Was Unable to Return to Work,
Terminating Walmart’s Obligation to
Engage Any Further in the Interactive
Process.

Petitioner also contends that the trial court and the
appellate court failed to consider “the lack of interac-
tive process required.” (Pet. at 14.) In so doing, he
misunderstands the contingent nature of the applic-
able legal standard, which provides no basis for over-
turning the lower courts’ decisions. Where an indi-
vidual is unable to return to work and perform the
essential functions of his position, the employer’s
obligation to engage in the interactive process
terminates, and no further analysis is required. See
29 C.F.R. § 1630.2(0)(3) (interactive process “may be”
necessary to determine reasonable accommodation);
Breitfelder v. Leis, No. 04-4364, 151 F. App’x 379, 386
(6th Cir. Oct. 7, 2005) (unpublished) (where employee
failed to propose objectively reasonable accommoda-
tion, he could not sustain claim for failure to engage in
interactive process) (citing Hedrick v. W. Reserve Care
Sys., 355 F.3d 444, 457 (6th Cir. 2004) (accommodation
seeking position for which employee is not qualified is
not “reasonable”)). Both the District Court and the
Court of Appeals appropriately determined from the
evidentiary record that Petitioner sought an extended
leave with no definite return date, which was not
a reasonable accommodation. (Respondent’s App’x B
at 6a-7a and App’x C at 15a-17a.) Any further
interactive process was moot as a matter of law. See
Swank v. CareSource Mgmt. Grp. Corp., No. 15-4193,
657 F. Appx 458, 467 (6th Cir. Aug. 17, 2016)
(unpublished) (““Although mandatory, failure to engage
in the interactive process is only an independent
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violation of the ADA if the plaintiff establishes a prima
facie showing that he proposed a reasonable accom-
modation.”) (quoting Rorrer v. City of Stow, 743 F.3d
1025, 1041 (6th Cir. 2014)). Accordingly, there is no
basis for the Court to consider this issue.

D. The District Court and the Court of
Appeals Gave Proper Consideration to
Walmart’s Application of its Leave of
Absence Policy.

Finally, Petitioner insists that the District Court
and the Court of Appeals failed to consider that
“Walmart’s Leave of Absence Policy [was] incon-
sistently and discriminatorily applied” to him, as well
as in retaliation, because “two other non-disabled
employees of a distinct national origin and from the
same location” were granted longer leave periods than
Petitioner. (Pet. at 14.) The District Court explicitly
considered and rejected Petitioner’s pretext argument,
however, as factually inaccurate: “Plaintiff alleges
that coworkers outside of his protected class were
allowed longer leaves; but, as Walmart notes, those
individuals were also terminated because they failed
to return after extended leaves.” (Respondent’s App’x
C at 20a.)

Regardless, the Court of Appeals did not need to
reach the question of pretext, as it determined that
Petitioner was unable to perform the essential
functions of his job after 2011 and remained unable to
return to work even as of October 2015. (Respondent’s
App’x B at 7a-8a.) Accordingly, Petitioner is unable to
establish a prima facie discriminatory or retaliatory
discharge claim as a matter of law, and the Court
should decline to revisit what the lower courts have
already exhausted. See E.E.O.C. v. Ford Motor Co.,
782 F.3d 753, 763, 770 (6th Cir. 2015) (repeated
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absences rendered employee unable to perform
essential functions of her position and thus unable to
establish prima facie discrimination or retaliation
claim).

CONCLUSION

For the reasons set forth herein, Respondent
respectfully requests that the Petition for Writ of
Certiorari to review the decision of the Sixth Circuit
Court of Appeals be denied in its entirety.

Respectfully submitted,

ALISON M. DAY

Counsel of Record
LITTLER MENDELSON, P.C.
Fifth Third Center
21 East State Street, 16th Floor
Columbus, OH 43215
(614) 463-4212
aday@littler.com

Counsel for Respondent
Wal-Mart Stores, Inc.

February 26, 2018



APPENDIX



la
APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

[Filed: October 18, 2017]

No. 16-2519

VIOREL COTUNA,
Plaintiff-Appellant,
V.

WAL-MART STORES, INC.,
Defendant-Appellee.

ORDER

Before: ROGERS, GRIFFIN, and KETHLEDGE,
Circuit Judges

Viorel Cotuna, a pro se Florida resident, petitions
for rehearing of our August 31, 2017 order that
affirmed the district court’s grant of Walmart’s motion
for summary judgment. We have reviewed the petition
and conclude that we did not overlook or misappre-
hend any point of law or fact when we entered our
previous order. See Fed. R. App. P. 40(a)(2).

Accordingly, the petition for rehearing is DENIED.
ENTERED BY ORDER OF THE COURT

/s/ Deborah S. Hunt
Deborah S. Hunt, Clerk
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APPENDIX B

NOT RECOMMENDED FOR
FULL-TEXT PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

[Filed: August 31, 2017]

No. 16-2519

VIOREL COTUNA,
Plaintiff-Appellant,
V.
WAL-MART STORES, INC.,
Defendant-Appellee.

On Appeal from the United States District Court
for the Eastern District of Michigan

ORDER

Before: ROGERS, GRIFFIN, and KETHLEDGE,
Circuit Judges.

Viorel Cotuna, a pro se Florida resident, appeals the
district court’s grant of summary judgment for the
defendant in this civil suit asserting claims under
Title VII of the Civil Rights Act of 1964, Michigan’s
Elliot-Larsen Civil Rights Act (“ELCRA”), the Americans
with Disabilities Act (“ADA”), Michigan’s Persons with
Disabilities Civil Rights Act (“PWDCRA”), the Equal
Pay Act (“EPA”), and Michigan’s Compiled Laws (“Mich.
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Comp. Laws”) §§ 408.473, 408.474, and 408.475. This
case has been referred to a panel of the court that,

upon examination, unanimously agrees that oral argu-
ment is not needed. See Fed. R. App. P. 34(a).

Viorel Cotuna is a physically disabled Romanian
man. In 2002, he began working for Wal-Mart Stores,
Inc. (“Walmart”) at a store in Michigan. Walmart pro-
moted Cotuna to assistant manager of a store in
Livonia, Michigan, in 2006. Cotuna alleges that in
2011, his supervisor, Vicki Ashton-Hendrixson denied
him and other similarly situated male coworkers an
increase in pay, which was granted to similarly situ-
ated female coworkers; unfairly scheduled him; and
otherwise harassed him and denied him opportunities.
In August and November 2011, Cotuna requested and
was granted medical leave due to his back problems.
In November 2012 Cotuna filed another leave request,
and in December 2012 he filed a complaint against
Ashton-Hendrixson. Walmart denied the leave request
and terminated both Ashton-Hendrixson and Cotuna
in January 2013.

In January 2014, after receiving a right-to-sue letter
from the Equal Employment Opportunity Commission,
Cotuna filed a complaint against Walmart, and amended
his complaint in August 2014. In the amended complaint,
Cotuna raised the following claims: (1) discrimination
based on gender in violation of Title VII and the
ELCRA; (2) discrimination based on national origin in
violation of Title VII and the ELCRA; (3) discrimina-
tion based on disability in violation of the ADA,;
(4) failure to accommodate in violation of the ADA and
the PWDCRA; (5) refusal to grant him a promotion in
violation of the EPA; and (6) violations of Mich. Comp.
Laws §§ 408.473, 408.474, and 408.475.
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In October 2014, Walmart moved for dismissal,
and in March 2015 the district court dismissed the
gender-discrimination claim for failure to exhaust
administrative remedies. In November 2015, Walmart
filed a motion for summary judgment. At the summary
judgment hearing, Cotuna withdrew his Michigan
compensation claim.

The district court granted Walmart’s motion for
summary judgment with respect to all of Cotuna’s
remaining claims. Specifically, it granted summary
judgment on: (1) the failure to accommodate claim
because Cotuna failed to provide medical documentation
for the accommodations he requested; (2) the ADA
discriminatory discharge claim because Cotuna failed
to show that he was able to perform his job, and failed
to provide sufficient evidence to show that the reason
for dismissal was pretextual; (3) the EPA claim because
it was time-barred and because no female assistant
managers received a greater raise; (4) the discrimina-
tion claims based on national origin and the disability
claims because his allegations were insufficient to
sustain a claim of a hostile work environment; and (5)
the retaliation claim because a sixteen-month leave
with insufficient medical documentation is a legiti-
mate, nondiscriminatory reason for termination and
Cotuna failed to show pretext.

Cotuna now appeals. He argues that his request for
medical accommodation was reasonable, that female
colleagues did receive a raise in April 2011, and that
the EPA claim is within the statute of limitations
because he was continually subjected to discrimina-
tory acts. He also repeats his allegations regarding his
hostile-workplace and retaliation claims.

“We review a district court’s grant of summary
judgment de novo.” Tyson v. Sterling Rental, Inc., 836
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F.3d 571, 576 (6th Cir. 2016). Summary judgment is
appropriate when “there is no genuine dispute as to
any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A
genuine dispute of material fact exists if “there is
sufficient evidence favoring the nonmoving party for a
jury to return a verdict for that party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). In
applying the summary judgment standard, the court
must review all materials supplied, including plead-
ings, in the light most favorable to the nonmoving
party. Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986). If the evidence
is merely colorable or is not significantly probative,
then a court may grant summary judgment. Anderson,
477 U.S. at 249-50.

The district court properly granted summary judg-
ment on Cotuna’s claim for failure to accommodate.
Where there is no direct evidence of discrimination,
the ADA and ELCRA both use the McDonnell Douglas
burden-shifting framework. See McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802 (1973); Hurtt v. Int’l
Servs., Inc., 627 F. App’x 414, 419 (6th Cir. 2015);
Sutherland v. Mich. Dep’t of Treasury, 344 F.3d 603,
614 n.4 (6th Cir. 2003). Under this framework, “[t]he
burden is first on the plaintiff to demonstrate a prima
facie case of [] discrimination; it then shifts to the
employer to offer a legitimate, non-discriminatory
explanation for its actions; finally, the burden shifts
back to the plaintiff to show pretext—i.e. that the
employer’s explanation was fabricated to conceal an
illegal motive.” Chen v. Dow Chem. Co., 580 F.3d 394,
400 (6th Cir. 2009). To establish a prima facie failure
to accommodate claim, a plaintiff must show that: “(1)
he is disabled under the ADA; (2) he is otherwise
qualified for the position, with or without a reasonable
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accommodation; (3) his employer knew or had reason
to know of his disability; (4) he requested a reasonable
accommodation; and (5) the employer failed to provide
the reasonable accommodation.” Aldini v. Kroger Co.
of Mich., 628 F. App’x 347, 350 (6th Cir. 2015); see also
DiCarlo v. Potter, 358 F.3d 408, 419 (6th Cir. 2004),
overruled on other grounds by Gross v. FBL Fin.
Servs., Inc., 557 U.S. 167, 180 (2009).

The district court held that Walmart’s failure to
provide Cotuna with written notes detailing work
instructions did not constitute a failure to accommo-
date because Cotuna did not notify Walmart that this
request was in connection with his disability. The
district court held that it was Cotuna’s responsibility
to inform Walmart that the written notes were a nec-
essary accommodation; Walmart was not required to
speculate that this was the case. See Gantt v. Wilson
Sporting Goods Co., 143 F.3d 1042, 1046-47 (6th Cir.
1998). Cotuna does not dispute this holding on appeal,
but argues here that he did not notify Walmart that
his request for written notes was a request to accom-
modate his disability because the “Action Plan” form
on which he submitted the request did not have a field
for medical accommodation. But what the form pro-
vided for is irrelevant; Cotuna still had the burden of
informing Walmart that he was requesting an accom-
modation for his disability. See id.

Cotuna argues that indefinite leave can be a rea-
sonable accommodation if it is not an undue hardship,
and that it would not be an undue hardship in his case.
Cotuna relies on Cleveland v. Federal Express Corp.,
83 F. App’x 74, 78-79 (6th Cir. 2003), for the prop-
osition that indefinite leave could, in theory, be a
reasonable accommodation. But we have held that
where, as here, “an employer has already provided a
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substantial leave, an additional leave period of a sig-
nificant duration, with no clear prospects of recovery,
is an objectively unreasonable accommodation.” Maat
v. Cty. of Ottawa, 657 F. App’x 404, 412 (6th Cir. 2016)
(quoting Walsh v. United Parcel Serv., 201 F.3d 718,
727 (6th Cir. 2000)).

Cotuna argues in his reply brief that he did not
request indefinite leave, because he requested time off
only until February 15, 2013. Cotuna was still unable
to return to work by October 2015, however, and was
still receiving social security disability benefits. His
requested leave was therefore functionally for an indef-
inite period. And Cotuna did not show a clear prospect
for recovery. Thus, his reasonable accommodation
claim is without merit.

The district court also properly granted summary
judgment on Cotuna’s discriminatory discharge claim.
To prevail on a claim for discriminatory discharge
under the ADA, Cotuna had to show that: “(1) he was
disabled, (2) he was otherwise qualified to perform the
essential functions of his position, with or without
reasonable accommodation; (3) he suffered an adverse
employment action; (4) [Walmart] knew or had reason
to know of his disability; and (5) the position remained
open or a nondisabled person replaced him.” Green v.
BakeMark USA, LLC, __ F. Appx __, 2017 WL
1147168, at *7 (6th Cir. Mar. 27, 2017); see also Plant
v. Morton Int’l Inc., 212 F.3d 929, 936 (6th Cir. 2000).
“To be ‘qualified’ under the ADA, [Cotuna] must be
able to ‘perform the essential functions of [his position]’
‘with or without reasonable accommodation.” EEOC v.
Ford Motor Co., 782 F.3d 753, 761 (6th Cir. 2015) (en
banc) (quoting 42 U.S.C. § 12111(8)).

Cotuna’s disability prevented him from coming into
work for over one year, and the accommodation he



8a

requested would not have enabled him to perform the
essential functions of his position. Thus, he was not
qualified for the position under the ADA. See id. In his
reply brief, Cotuna notes that he was able to perform
his job until 2011, but this does not show that he was
able to perform the essential functions of his job since
that time. Because Cotuna has failed to articulate a
prima facie case of discriminatory discharge, it is not
necessary to consider whether he demonstrated that
Walmart’s proffered reason for dismissal was pre-
textual.

Cotuna also failed to establish a prima facie case of
wage discrimination. “[I]n order to establish a prima
facie case of wage discrimination under the EPA,
plaintiffs must show that an employer pays different
wages to employees of opposite sexes for equal work
on jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed
under similar working conditions.” Schleicher v.
Preferred Solutions, Inc., 831 F.3d 746, 752 (6th Cir.
2016) (quoting Beck-Wilson v. Principi, 441 F.3d 353,
359 (6th Cir. 2006)). Cotuna’s allegations that a female
coworker received a raise when he did not are conclu-
sory and unsupported by the record. The declarations
Cotuna cites do not demonstrate that a female col-
league received a raise, but only that she received a
satisfactory performance review. Cotuna also cites
Walmart’s internal investigation by Ken Brewer.
Although that report identified other misconduct by
Ashton-Hendrixson, it did not substantiate Cotuna’s
claim of unequal pay. Because Cotuna did not show
that female colleagues received different pay for the
same work as male colleagues, he did not establish a
prima facie case of wage discrimination, and therefore
the district court properly granted summary judgment
on this claim.
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The district court properly dismissed Cotuna’s hostile
work environment claims arising under Title VII and
the ELCRA. To establish a prima facie case of a hostile
work environment, a plaintiff must show that: “(1) he
is a member of a protected class; (2) he was subjected
to unwelcome harassment; (3) the harassment was
based on plaintiff’'s protected status; (4) the harass-
ment was sufficiently severe or pervasive to affect a
term, condition, or privilege of employment; and
(5) the employer knew or should have known about
the harassing conduct but failed to take corrective or
preventative actions.” Fullen v. City of Columbus, 514
F. App’x 601, 606-07 (6th Cir. 2013) (citing Bailey v.
USF Holland, Inc., 526 F.3d 880, 885 (6th Cir. 2008));
see also Kalich v. AT&T Mobility, LLC, 679 F.3d 464,
470 (6th Cir. 2012).

Cotuna asserts that he faced a hostile work environ-
ment due to his national origin and disability. However,
in his deposition he admitted that nobody made any
comments about his national origin beyond asking him
to speak better English, and that his belief that the
treatment was due to his national origin was largely
subjective. Cotuna points to Walmart’s termination of
Ashton-Hendrixson to support his claim. The record
shows misconduct by Ashton-Hendrixson, but it does
not show she harassed Cotuna because of his national
origin. Cotuna also fails to establish that he was
harassed on the basis of his disability, because an
isolated and ambiguous comment that he needed to
move faster does not amount to harassment. See
Younis v. Pinnacle Airlines, Inc., 610 F.3d 359, 362
(6th Cir. 2010); Ercegovich v. Goodyear Tire & Rubber
Co., 154 F.3d 344, 355 (6th Cir. 1998). Because Cotuna
fails to satisfy the third and fourth elements, the
district court properly granted summary judgment on
this claim.
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The district court properly granted summary judg-
ment on Cotuna’s retaliation claim. Walmart provided
a legitimate, nondiscriminatory reason for terminating
Cotuna: he failed to return to work after a lengthy
leave without proper medical documentation. The burden
is then on Cotuna to show that Walmart’s reason for
termination was pretextual, which he must do by
providing evidence “(1) that the proffered reasons had
no basis in fact, (2) that the proffered reasons did not
actually motivate the employer’s action, or (3) that
they were insufficient to motivate the employer’s
action.” Chen, 580 F.3d at 400. Cotuna provided no
such evidence.

For the forgoing reasons, we AFFIRM the judgment
of the district court.

ENTERED BY ORDER OF THE COURT

/s/ Deborah S. Hunt
Deborah S. Hunt, Clerk
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APPENDIX C
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

[Filed September 30, 2016]

Case No. 14-10420

VIOREL COTUNA,
Plaintiff,

V.

WALMART STORES, INC.,
Defendant.

Hon. Denise Page Hood

ORDER GRANTING DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT (Doc. # 38) AND
MOOTING MOTION TO COMPEL (Doc. # 36) AND
MOTION TO STRIKE (Doc. # 55)

I. INTRODUCTION

Defendant Walmart Stores, Inc. (“Walmart”) filed a
motion for summary judgment to which Plaintiff Viorel
Cotuna (“Cotuna”) responded. The Motion is GRANTED.

II. BACKGROUND

Plaintiff Viorel Cotuna is Romanian. Plaintiff is also
disabled because he suffers from degenerative disc
disease (Am. Comp., I 1). Plaintiff began working at
Defendant Walmart Stores, Inc. in 2002 and held
various positions at several of Defendant’s locations
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(Am. Comp., {1 2, 5). Plaintiff requested and obtained
reasonable accommodation from 2002 to 2011 (Am.
Compl., I 7). In April 2011, Plaintiff’s supervisor, an
employee of Defendant, denied Plaintiff an increase
in pay without supporting documentation, while four
of Plaintiff’s female coworkers who were similarly
situated received an increase (Am. Compl., ] 8-9).
Plaintiff alleges that three other similarly situated
male coworkers were also denied the increase (Am.
Compl., | 10).

Plaintiff alleges that beginning in May 2011, he
experienced intimidation, was denied reasonable accom-
modation requests, was assigned non-managerial tasks,
was disciplined, and was told he “move[d] too slow”
and “need[ed] to speak English so [other associates]
understand” (Am. Compl.,  12). In August 2011,
Plaintiff requested and was granted medical leave
under the Family Medical Leave Act, 29 U.S.C. § 2601,
et seq. (Am. Compl.,  14). Plaintiff subsequently
requested and was granted leave based on Defendant’s
Leave of Absence Policy (Am. Compl., { 15). Defend-
ant’s Human Resources Manager denied Plaintiff’s
final leave request and terminated Plaintiff on January
6, 2012 (Am. Compl.,  18). Plaintiff alleges that at
least one other similarly situated employee was granted
a longer Leave of Absence without termination (Am.
Compl., I 20).

On October 30, 2013, Plaintiff filed a charge of
discrimination with the Equal Employment Oppor-
tunity Commission (hereinafter “EEOC”) alleging
discrimination on the basis of his national origin, retal-
iation, and/or disability (Am. Compl., Ex. 4, “EEOC
Charge of Discrimination”). On the same day, the
EEOC sent Plaintiff a Dismissal and Notice of Rights,
notifying Plaintiff that he may file a lawsuit for claims
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under Title VII of the Civil Rights Act of 1964 (“Title
VII”) and the Americans with Disability Act (“ADA”)
within 90 days of receipt of the notice (Am. Compl., Ex.
5, “Right to Sue Notice”).

On January 29, 2014, Plaintiff filed a Complaint
against Defendant. Plaintiff alleged the following
claims against Defendant in his Amended Complaint:
(i) discrimination based on gender in violation of Title
VII and Michigan’s Elliot-Larsen Civil Rights Act
(“ELCRA”); (i1) discrimination based on national
origin in violation of Title VII and ELCRA; (iii)
discrimination based on disability in violation of the
ADA and Michigan’s Persons with Disabilities Civil
Rights Act; (iv) violation of the Equal Pay Act (“EPA”);
and (vii) violation of the Michigan Compensation Laws
§§408.473, 408.474, and 408.475.

On November 13, 2015, Walmart filed a motion for
summary judgment. (Doc. # 38), to which Cotuna
responded (Doc. # 45).

The Court held a hearing regarding Defendant’s
Summary Judgment Motion. Cotuna stated that he
was withdrawing his Michigan Compensation Claim
because he was paid his vacation pay.

ITI. STANDARD OF REVIEW

The Court will grant summary judgment if “the
movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judg-
ment as a matter of law.” Fed. R. Civ. P. 56(a);
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250-57
(1986). A fact is material if it could affect the outcome
of the case based on the governing substantive law. Id.
at 248. A dispute about a material fact is genuine if on
review of the evidence, a reasonable jury could find in
favor of the nonmoving party. Id.
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The moving party bears the initial burden to demon-
strate the absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If
the movant meets this burden, the nonmoving party
must “go beyond the pleadings and . . . designate
specific facts showing that there is a genuine issue for
trial.” Id. at 324. The Court may grant a motion for
summary judgment if the nonmoving party who has
the burden of proof at trial fails to make a showing
sufficient to establish the existence of an element that
is essential to that party’s case. See Muncie Power
Prods., Inc. v. United Tech. Auto., Inc., 328 F.3d 870,
873 (6th Cir. 2003). “The mere existence of a scintilla
of evidence in support of the plaintiff’s position will be
insufficient; there must be evidence on which the jury
could reasonably find for the plaintiff.” Anderson, 477
U.S. at 252. “Conclusory allegations do not create a
genuine issue of material fact which precludes
summary judgment.” Johari v. Big Easy Restaurants,
Inc., 78 F. App’x 546, 548 (6th Cir. 2003).

When reviewing a summary judgment motion, the
Court must view the evidence and all inferences
drawn from it in the light most favorable to the
nonmoving party. Kochins v. Linden-Alimak, Inc., 799
F.2d 1128, 1133 (6th Cir. 1986). The Court “need
consider only the cited materials, but it may consider
other materials in the record.” Fed. R. Civ. P. 56(c)(3).
The Court’s function at the summary judgment stage
“is not to weigh the evidence and determine the truth
of the matter but to determine whether there is a
genuine issue for trial.” Anderson, 477 U.S. at 249.

IV. ANALYSIS

Defendant contends it is entitled to summary
judgment because Plaintiff cannot prove his: (1)
failure to accommodate claim; (2) discriminatory
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discharge claim; (3) Equal Pay Act claim; (4) hostile
environment claim; and (5) retaliation claim.

A. ADA
1. Failure to Accommodate Claim

Walmart says Cotuna cannot prove his failure to
accommodate claim. In order to establish a prima facie
case of a failure to accommodate claim under the ADA,
“a plaintiff must show that: (1) he is disabled within
the meaning of the Act; (2) he is otherwise qualified for
the position, with or without reasonable accommoda-
tion; (3) his employer knew or had reason to know
about his disability; (4) he requested an accommoda-
tion; and (5) the employer failed to provide the
necessary accommodation.” Johnson v. Cleveland City
Sch. Dist., 443 Fed.Appx. 974, 982-83 (6th Cir.2011).
Once a plaintiff establishes a prima facie case, the
burden shifts to his employer “to articulate a non-
discriminatory explanation for the employment action,
and if the defendant does so, the burden shifts back to
the plaintiff to prove that the defendant’s explanation
is pretextual.” Whitfield v. Tennessee, 639 F.3d 253,
259 (6th Cir.2011) (citing McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 802—-04 (1973))

The parties do not dispute elements one through
three. Rather, the parties contest that Cotuna’s request
for additional time off, in addition to the 16 months
he was already off from work, was a reasonable
accommodation.

Cotuna has failed to show his request for additional
leave as an accommodation was reasonable. Cotuna
has the burden to prove that the proposed accommoda-
tion is reasonable. E.E.O.C. v. Mollertech Corp., No.
03-73831, 2005 WL 1982974, at *3 (E.D. Mich. Aug.
12, 2005). In Walsh v. United Parcel Service, 201 F.3d
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718 (6th Cir.2000), the Sixth Circuit stated that while
a medical leave of absence can constitute a reasonable
accommodation under appropriate circumstances,
“when . . . an employer has already provided a sub-
stantial leave, an additional leave period of a significant
duration, with no clear prospects for recovery, is an
objectively unreasonable accommodation.” Id. at 727.
See also, Gantt v. Wilson Sporting Goods Co., 143 F.3d
1042, 1047 (6th Cir. 1998) (“Employers are not
required to wait indefinitely for an employee’s medical
condition to be corrected.”).

In November 2012, after already being on leave for
16 months, Cotuna requested time off until February
15, 2013. See (Doc. # 45-28 at 3). He failed to provide
medical documentation stating why he needed the addi-
tional two months off. On December 6, 2012, Cotuna
made a second request for time off until February 15,
2013. He indicated he could possibly schedule an
appointment in 30 days, meaning January, to get the
needed medical information. See (Doc. # 45-29 at 2).
Walmart would be required to wait an additional
month to see if Cotuna might be cleared to return to
work or need additional time off month leave of
absence. This would mean that Cotuna would have
had 17 - 18 months of absence. Plaintiff provided no
assurance that he would be medically cleared to return
to work. As noted, extended leaves with no definite
return date are considered unreasonable accommoda-
tions. Gantt, 143 F.3d at 1047.

Cotuna has not shown evidence that the additional
medical information was provided “in a timely manner.”
See generally, Frazier v. Honda Am. Mfg., 431 F.3d
563, 567 (6th Cir. 2005). Walmart would have needed
to wait another month to see if Cotuna might be able
to return to work. Plaintiff has failed to provide
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evidence that he timely provided medical evidence to
support the accommodation.

Plaintiff also contends that Defendant failed to
provide an additional accommodation that would require
his superiors to provide Cotuna with written notes.
This claim fails.

First, as it relates to the PWDCRA, an “employee must
advise the employer in writing of the need for accom-
modation.” Petzold v. Borman’s Inc., 241 Mich.App.
707, 716 (2000); Mich. Comp. Laws § 37.1210(18). The
written request must occur within 182 days after the
person with a disability knew or reasonably should
have known that an accommodation was needed. Id.
Summary judgment is granted regarding any requests
not in writing under this statute.

In addition, although Cotuna requested written
notes, he did not specify that this request was in
relation to his disability. (Cotuna Dep. Doc. # 39-1 at
16). Therefore, Walmart did not know that his need for
notes was related to his disability. Cotuna has not
supported his claim with evidence sufficient to

overcome summary judgment. His claim under the
PWDCRA is dismissed.

Second, as it relates to the written notes, Plaintiff’s
failure to accommodate a claim under the ADA is
dismissed because, as noted, Cotuna failed to identify
that notes were needed to accommodate his disability.
See, Gantt, 143 F.3d at 1046-47 (“it is the responsibil-
ity of the individual with a disability to inform the
employer that an accommodation is needed . . . The
employer is not required to speculate as to the extent
of the employee’s disability or the employee’s need or
desire for an accommodation.”).
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2. Discriminatory Discharge Claim

Plaintiff says he was discharged because he was
disabled and Walmart’s claim that he was fired due to
a lengthy leave of absence is a pretext because other
individuals outside his protected class were granted
longer leaves than Cotuna. Walmart responds that
Cotuna’s leave of absence in excess of 16 months was
the only reason he was fired. And, the co-workers who
had longer leaves of absences were also fired as result
of lengthy leaves of absences.

To prevail on a claim for discriminatory discharge,
the plaintiff must show that (1) he is disabled, (2) he
was otherwise qualified for the position, with or
without reasonable accommodation; (3) he suffered an
adverse action; (4) the employer knew or had reason to
know of his disability; and (5) he was replaced or the
job remained open. Johnson v. Cleveland City Sch.
Dist., 443 F. App’x 974, 988-89 (6th Cir. 2011)

If a plaintiff establishes each of the foregoing
elements, the burden of production then shifts to the
employer, which must provide a legitimate, non-
discriminatory explanation for its employment deci-
sion. Patten-Gentry v. Oakwood Healthcare Inc., No.
12-CV-15564, 2015 WL 1487641, at *14 (E.D. Mich.
Mar. 31, 2015). If the employer articulates such a
reason, the plaintiff then must prove by a preponder-
ance of the evidence defendant’s proffered reasons
were not its true reasons, but a pretext for illegal
discrimination. Texas Dep’t of Community Affairs v.
Burdine, 450 U.S. 248, 252-253 (1981). During sum-
mary judgment, “a plaintiff must produce enough
evidence that a jury could reasonably reject the
employer’s explanation for its decisions.” Imwalle v.
Reliance Med. Products, Inc., 515 F.3d 531, 545 (6th
Cir. 2008).
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Cotuna has not established a prima facie case for
discriminatory discharge. It is undisputed that Cotuna
is disabled, but the second element requires him to
prove that he was qualified to perform the job, with or
without a reasonable accommodation. As the Sixth
Circuit noted in E.E.O.C. v. Ford Motor Co., 782 F.3d
753, 761 (6th Cir. 2015), “an employee who does not
come to work cannot perform any of his job functions,
essential or otherwise.” Cotuna’s request for addi-
tional time off was not a reasonable request. It is
incompatible that Cotuna would have been able to
perform his job because he was off of work.

However, assuming for the sake of argument that
Cotuna satisfied the prima facie case, Walmart has set
forth a legitimate nondiscriminatory reason for termi-
nating Cotuna. Walmart claims it fired Cotuna as a
result of his extended leave. As noted by the Sixth
Circuit in Walsh, 201 F.3d at 727, an extended
indefinite medical leave is a legitimate reason to ter-
minate an employee. Consequently, the burden shifts
back to Cotuna to prove that the reason given was a
pretext.

To demonstrate pretext, a plaintiff must show both
that the employer’s proffered reason was not the real
reason for its action, and that the employer’s real
reason was unlawful. E.E.O.C. v. Ford Motor Co., 782
F.3d 753, 767 (6th Cir. 2015). Plaintiff may demon-
strate pretext by showing that: (1) the employer’s
asserted reasons have no basis in fact; (2) the reasons
did not in fact motivate the discharge; or (3) the
reasons proffered were insufficient to motivate the
discharge. Kohler v. N. Star Steel Co., 408 F. Supp. 2d
380, 385 (E.D. Mich. 2005).

Cotuna has failed to present sufficient evidence to
show pretext. First, Walmart’s reason for terminating
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Cotuna has a basis in fact because he was on leave for
approximately 16 months with no medical documenta-
tion stating when he could return to work. Second,
Cotuna failed to show that any other factor other than
failing to return after his extended leave expired,
motivated his discharge. Cotuna only presents conclu-
sory statements and his own belief that discrimination
was a factor.

Courts considering pretext examine “the facts as
they appear to the person making the decision to
terminate [the employee],” not . . . ‘the employee’s
subjective [beliefs].” E.E.O.C. v. Ford Motor Co., 782
F.3d 753, 768 (6th Cir. 2015). And third, Cotuna did
not demonstrate that the proffered reason was insuffi-
cient to motivate the termination. As noted, long term
indefinite leave is a valid reason for termination.
Walsh, 201 F.3d at 727. Plaintiff alleges that coworkers
outside of his protected class were allowed longer
leaves; but, as Walmart notes, those individuals were
also terminated because they failed to return after
extended leaves. See, Brewer Decl ] 14-15. Accord-
ingly, summary judgment is appropriate.

B. Equal Pay Act Claim

Plaintiff claims Walmart violated the Equal Pay Act
because his supervisor gave him an unfavorable per-
formance evaluation which precluded him from
getting a pay raise for 2011. He also claims other male
workers failed to receive pay raises, while female co-
workers did receive pay raises.

The Equal Pay Act prohibits employers from paying
an employee at a rate less than that paid to an
employee of the opposite sex for performing equal
work. 29 U.S.C. § 206(d)(1). To establish a prima facie

case of wage discrimination under the EPA, the
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plaintiff must show that an employer pays different
wages to employees of opposite sexes “for equal work
on jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed
under similar working conditions.” Corning Glass
Works v. Brennan, 417 U.S. 188, 195, 94 S.Ct. 2223, 41
L.Ed.2d 1 (1974). Claims under the FLSA, including
Equal Pay Act claims, must be filed within two years
after the cause of action accrues, or within three
years if the alleged violation was “willful.” 29 U.S.C.
§ 255(a). To show willfulness, Plaintiff must demon-
strate that the employer either knew or showed
reckless disregard for the matter of whether its con-
duct was prohibited by the statute. McLaughlin v.
Richland Shoe Co., 486 U.S. 128, 133 (1988).

Cotuna’s claim is time barred; he failed to bring his
EPA action within two years of the alleged violation.
Cotuna’s claim arises out of incidences that occurred
in 2011. He filed his complaint on January 29, 2014.
Any alleged violation occurring prior to January 29,
2012 is time barred.

In addition, the evidence contradicts Cotuna’s EPA
claim. He says only female assistant managers received
pay raises after their performance evaluations. However,
Kenneth Brewer, a Walmart Manager, stated that as
a result of the store’s poor performance, no assistant
managers received pay raises. Brewer Decl. (Doc. # 38-
21 at 6). Plaintiff has not shown evidence in the record
that any similarly situated female assistant managers
received larger pay raises than he did.
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C. TITLE VII

1. Alleged Hostile Work Environment
Regarding National Origin and Disability

Plaintiff says he was the victim of a hostile work
environment because his supervisor, Vicki Ashton-
Hendrixson, allegedly told him to speak better English
so customers could better understand him. He also
states that she continuously made derogatory and
harassing comments regarding his national origin, but
he failed to identify what those comments were.

Under Title VII, a plaintiff establishes a prima facie
case of a hostile work environment based on national
origin by demonstrating that (1) he was a member of a
protected class; (2) he was subjected to unwelcome
harassment; (3) the harassment was based on national
origin; (4) the harassment unreasonably interfered
with his work performance by creating an intimidat-
ing, hostile, or offensive work environment; and (5) the
employer is liable. Hafford v. Seidner, 183 F.3d 506,
512 (6th Cir.1999). Title VII, is not a “general civility
code.” Faragher v. City of Boca Raton, 524 U.S. 775,
788, 118 S.Ct. 2275, 141 L.Ed.2d 662 (1998). “[Slimple
teasing, offhand comments, and isolated incidents
(unless extremely serious) will not amount to discrim-
inatory changes in the ‘terms and conditions of
employment.” Id.

Similarly, to prevail under the ELCRA, a plaintiff
must show: (1) the employee belonged to a protected
group; (2) the employee was subjected to communica-
tion or conduct on the basis of membership in a pro-
tected category; (3) the employee was subjected to
unwelcome conduct or communication; (4) the unwelcome
conduct or communication was intended to or in
fact did substantially interfere with the employee’s
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employment or created an intimidating, hostile or
offensive work environment; and (5) respondeat superior.
Radtke v. Everett, 442 Mich. 368, 382—-3 (1993).

Plaintiff fails to sustain his hostile work environ-
ment claim based on national origin. In his depositions
he admits that no one made comments regarding his
national origin. See (Cotuna Dep. Doc. # 39-1 at 31-
32); (Cotuna Dep. Doc. # 39-1. at 40). He even stated
in his response to Defendant’s Motion for Summary
Judgment that he did not claim he was the subject
of any insults or slurs; however, in the same sentence,
he says he was the victim of derogatory comments
regarding his national origin. See, Doc. # 45 at 22.
Cotuna’s contradictory statements appear to belie his
claim that he was subject to a hostile work environ-
ment.

Even if Vicki Ashton-Hendrixson commented that
Cotuna needed to speak better English, and “commu-
nication” was listed as an issue on his 2011 Annual
Performance Review, Plaintiff has not shown that
this affected a term, condition, or privilege of Cotuna’s
employment. See also, Swisshelm v. Potter, No.
1:05CV553, 2007 WL 433300, at *6 (S.D. Ohio Feb. 5,
2007) (finding on summary judgment that the “speak
English” comment did not rise to the level of severe
harassment because the statements made by defend-
ant were only tangentially related to plaintiff's race
and national origin.).

Neither does Cotuna support his hostile work envi-
ronment based on disability. Plaintiff identifies Vicki’s
Ashton-Hendrixson comment that Cotuna needed to
move faster as the basis of his claim; however, he fails
to identify how this comment affected a term, condi-
tion or privilege of employment.
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Cotuna’s general allegations of “harassment” are
insufficient to sustain a claim of hostile work environ-
ment. Schemansky v. California Pizza Kitchen,
Inc., 122 F. Supp. 2d 761, 776 (E.D. Mich. 2000).
Accordingly, summary judgment is granted regarding
Cotuna’s hostile work environment claims.

2. Retaliation Claim

Plaintiff says he engaged in a protected activity of
complaining about his supervisor and, as a result, he
was terminated. Plaintiff notes the temporal proxim-
ity of his complaint and termination. Walmart argues
Plaintiff cannot establish a causal link between the
complaint and the termination.

To establish a prima facie case of retaliation, a
plaintiff must demonstrate that (1) he engaged in
activity protected by Title VII; (2) the defendant knew
of his exercise of his protected rights; (3) the defendant
subsequently took an adverse employment action
against the plaintiff or subjected the plaintiff to severe
or pervasive retaliatory harassment; and (4) there was
a causal connection between the plaintiff’'s protected
activity and the adverse employment action. Barrett
v. Whirlpool Corp., 556 F.3d 502, 516 (6th Cir. 2009).
“A causal connection is established when a plaintiff
proffers “evidence sufficient to raise the inference that
her protected activity was the likely reason for the
adverse action.” Upshaw v. Ford Motor Co., 576 F.3d
576, 588 (6th Cir.2009). Temporal proximity may play
a role in establishing a causal connection; its signifi-
cance depends on the context. Fuhr v. Hazel Park Sch.
Dist., 710 F.3d 668, 675 (6th Cir. 2013)

It is unclear whether Plaintiff established his prima
facie case. Although he engaged in a protected activity
of complaining about his supervisor, Walmart knew
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of this complaint, and he was fired, there is a question
of whether there is a causal connection between his
termination and his complaint. As noted by Walmart,
it denied his request for an extension of leave because
he did not have medical clearance. Shortly after
this denial, he filed the complaint. It appears that
Walmart’s decision to terminate Cotuna had already
been decided. But, “where an adverse employment
action occurs very close in time after an employer
learns of a protected activity, such temporal proximity
between the events is significant enough to constitute
evidence of a causal connection for the purposes of
satisfying a prima facie case of retaliation.” Fuhr v.
Hazel Park Sch. Dist., 710 F.3d 668, 675 (6th Cir.
2013). It could be that Cotuna’s complaint was a
motivating factor in his termination, and the ultimate
decision to terminate Cotuna was not made until he
filed that complaint. Accordingly, he has made a prima
facie case.

The burden now shifts to Walmart to articulate a
legitimate reason for termination. Defendant argues
that it has provided a legitimate, nondiscriminatory
reason as to why it terminated Cotuna; he failed to
return to work after a lengthy leave without medical
documentation. The burden shifts back to Cotuna to
show that Walmart’s reason is pretext. Similar to
Cotuna’s disability claim, he failed to show that his
indefinite leave was not a legitimate reason for his
termination or that it was a pretext for his termina-
tion. Walmart’s reason has a basis in fact because he
was on leave for approximately 16 months with no
medical documentation stating when he could return
to work. Second, Cotuna has presented no evidence in
the record that anything other than failing to return
to work after his extended leave expired motivated his
discharge. As noted by the Sixth Circuit, extended
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indefinite leave of absence is a valid reason for termi-
nation. Summary judgment is granted on this claim.
V. CONCLUSION

Defendant’s Summary Judgment Motion (Doc. # 38)
is GRANTED. Plaintiff’s Motion to Compel (Doc. # 36)
and Defendant’s Motion to Strike (Doc. # 55) are
deemed MOQOT.

IT IS ORDERED.

/s/ Denise Page Hood
Denise Page Hood
Chief Judge, United States District Court

Dated: September 30, 2016

I hereby certify that a copy of the foregoing document
was served upon counsel of record on September 30,
2016, by electronic and/or ordinary mail.

/s/ LaShawn R. Saulsberry
Case Manager
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