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Before RILEY, BEAM, and SHEPHERD, Circuit Judges.

RILEY, Circuit Judge.

Bobbette Blake sued her former employer, MdJ Optical,
Inc., alleging she was the victim of sex discrimination, age
discrimination, and a hostile work environment. The district



court! granted MdJ Optical’s motion for summary judgment,
finding Blake’s evidence insufficient to support her federal
and state law claims. Blake appeals, and we affirm. See 28
U.S.C. § 1291.
I. BACKGROUND

This case involves Blake’s relationships with MdJ Optical
and the Hagge family, both of which began over forty years ago.
Blake started working at a company called Shamrock in the
early 1970s. Shamrock’s owner, Michael Hagge, would
sometimes bring his then-adolescent son, Marty Hagge, to help
around the shop. It is not entirely clear in the record, but at
some point the Hagges went from owning Shamrock to MdJ
Optical and Blake followed them there. For decades Blake
worked as a bench technician in the finishing department—
fitting eyeglass lenses into frames—for Shamrock, and then
Md Optical.2

At some point before 1993, Marty became Vice
President of MdJ Optical. Marty was one step removed from
being Blake’s direct supervisor, but “[h]e supervised the whole
shop” and Blake interacted with him every day. Blake
maintains they had a purely “[e]lmployer/employee
relationship,” albeit one that sometimes extended beyond
work. For instance, Marty invited Blake to his daughter’s
wedding, and Blake attended; Marty enrolled in a few college
courses with Blake’s grandson, and at least once helped the
grandson with class work; and Marty lent Blake’s church a hog
cooker, prompting Blake to introduce him to her pastor. These
anecdotes are illustrative of what Blake admits was a “good”
relationship with Marty for a majority of her employment.

Blake claims that all changed at her husband’s funeral
in 1999. Marty attended the funeral, as did his father and

1 The Honorable Richard G. Kopf, United States District Judge for the
District of Nebraska.

2 Blake worked for the Hagges’ Omaha-based businesses continuously
from the early 1970s to May 2013, except for a two-year hiatus in the
early 1990s.



several other MdJ Optical employees. Blake says she was
standing outside the funeral home when Marty walked by and
“grabbed [her| fanny.” When Blake asked “What was that all
about?” Marty replied, “I thought you needed it.” That was
the entirety of the exchange.

However that was not the end of the conduct Blake now
cites as the basis for this action. From that point onward,
Marty would occasionally touch Blake’s buttocks at “[v]arious
times during the workday.” According to Blake, Marty “would
either smack it really hard or grab [her] whole cheek of [her]
butt. I mean, it was no love pat.” Blake flashed “a dirty look” at
least once in response to the touching, but she never verbalized
her complaint to Marty or anyone else given her belief it
“[w]ouldn’t have done any good.” Marty also began telling
Blake she “needed to find a man,” which Blake took to mean
“that if [she] had sex with a man, that it would make [her]
happy.” Again, any frustrations Blake had about these
recurring comments were not communicated to Marty or
anyone else. Blake also recalls one exchange where she was
standing in front of Marty’s desk when he commented on her
breasts, saying “you’d better watch those things because
they’re going to poke my eyes out” and asking whether her
nipples were “the size of nick[el]s or quarters.”
“[Elmbarrassed” by the interaction, Blake says she “probably
turned red” and “went home and bought padded
underclothes.”

Blake found herself on the receiving end of what she
perceived to be age-related affronts, too.4 For instance, Marty
would tell Blake he “only kept her around

3 Marty admits he “would pat [Blake] on the bottom and tell her that
she needed to find a man.” To Marty, his poor behavior was an “attempt
to make [Blake] happy, to lighten her mood a bit.” Marty also claims
Blake “would likewise pat [him] on the bottom,” a disputed issue of fact
we must ignore at the summary-judgment stage. See Torgerson v. City
of Rochester, 643 F.3d 1031, 1042 (8th Cir. 2011) (en banc).

4 Blake was born in 1949, meaning she was in her 50s and 60s when the
complained-of conduct took place. She was the oldest employee in the
nine-person finishing department, but not the oldest employee at MdJ
Optical.

7



to ‘watch her die,” even when other MdJ Optical employees
were present and could hear. Blake acknowledges the
comments were occasionally prompted by her asking Marty
why he kept her around and were “[s]Jometimes” meant as a
joke. Marty would also tell Blake her “hands aren’t any good
anymore” whenever she needed his assistance fitting lenses
into difficult frame styles. Yet again, Blake never informed
Marty that she did not find the comments funny, nor did she
complain to anyone else.

Notwithstanding all of the above, Blake admits she
would platonically touch Marty “between his shoulders” and
joke around with Marty “[o]n occasion.” Sometimes Marty said,
“I love you, Bobbi,” to which Blake would respond, “I love you,
too, Marty.” Furthermore, when asked during a deposition
whether she ever thought Marty “was treating [her] differently
because of [her] gender,” Blake replied, “No.” Other than the
comments above, the only time Blake felt treated differently
due to her age was when Marty told her she was “too old” to
carry stacks of trays, a limitation she says was unwarranted
but one that “[d]idn’t matter” to her.

The chain of events that ultimately led to Blake leaving
Md Optical began on May 9, 2013, when she noticed a problem
with a large number of frames. Blake reported the issue to
Mary Hagge—the president of MdJ Optical and Marty’s
mother—who then tasked Marty with finding and fixing the
problem. After Marty determined there was nothing wrong
with the tracing machine, he turned his focus to Blake’s work
in the “mounting area.” In an attempt to “diagnose” the
problem, Marty “temporarily asked [Blake] to refrain from
completing her mounting work” while two other long-term
employees took over for a few days to see if the problem was
manual or mechanical. Blake kept busy with other work, did
not consider this short-term reassignment to be a demotion,
continued at the same pay rate, was not worried she would be
fired, and did not complain in any way.

Nonetheless—and despite explicit instructions to the
contrary—Blake resumed her spot at the mounting station two
or three days later when she noticed it was unoccupied. As

8



Blake tells it, she was about to start when Marty noticed her
from the front of the shop and came at her “like a bull moose.
He was red in the face, chomping his tongue like he does
when he gets angry.” Then Marty said, “I don’t want you
doing that, sit down. Let somebody else do it.” Marty also
accused Blake of being the reason he had to quit school and
stay put at MdJ Optical, an accusation Blake says Marty
would sometimes make to all employees out of bitterness for
his own situation. This was not the first time Marty had
exhibited his angry demeanor in the workplace, so Blake
feared he may become physically aggressive.?

After the encounter Blake was “shaking and crying”
so much she “couldn’t hardly function.” Blake sought out
Mary and described Marty’s outburst, noting how upset it
made her. Mary dismissed the notion Marty would have ever
hit Blake—he “wouldn’t do something like that”—but said
she would talk to Marty about his anger problem. Despite
finally registering a complaint against Marty, Blake did not
mention any mistreatment based on her sex or age. (Blake
did take this opportunity to air her grievances against her
direct supervisor for unrelated reasons.) The conversation
ended with Mary telling Blake to “go home and plant
flowers.” Blake did just that and took the afternoon off (with
pay).

Rather than return the next day, Blake resigned from
MdJ Optical by leaving a voicemail for Mary. Blake again told
Mary she was afraid of Marty’s “noncontrollable” anger, and
also expressed her gratitude to Mary for being a good boss.
There 1s no evidence of any communication between Blake
and anyone at MdJ Optical between the day Blake quit and the
day she filed her discrimination charge. Blake has since
elaborated on the reasons she felt “compelled to resign.” In
addition to Marty’s anger, the driving force behind Blake’s
decision seems to have been the problem with the ruined

5 None of the three prior outbursts Blake recounted in her deposition (1)
directly involved her, (2) resulted in Marty striking an employee, or (3)
linked Marty’s anger to sex- or age-based animus. To Blake, this final
outburst “was the topper.”
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frames “and the way the work was coming out.” Blake
believed the issue “was never going to get fixed,” meaning she
would never return to her old duties because Marty “thought
that [she] was the problem.”¢ Blake also felt like she had no
choice but to resign because she was “close to retirement age”
and sensed MdJ Optical was “weeding out” expensive, older
employees in favor of a cheaper, younger work force. Notably,
Blake testified her decision had nothing to do with any of
Marty’s sexual or age-related conduct. She also had no idea
how her pay compared to younger employees’ rates.

In October 2014, Blake sued MdJ Optical in federal
court for sex and age discrimination in violation of federal and
state law.” See Title VII of the Civil Rights Act of 1964, 42
U.S.C. §§ 2000e, et seq.;: Nebraska Fair Employment Practice
Act, Neb. Rev. Stat. §§ 48-1101, et seq.; Age Discrimination in
Employment Act of 1967, 29 U.S.C. §§ 621, et seq.. Nebraska
Age Discrimination in Employment Act, Neb. Rev. Stat. §§ 48-
1001, et seq. MdJ Optical moved for summary judgment about
one year later. See Fed. R. Civ. P. 56. Despite noting Marty’s
behavior was “without a doubt disgusting,” the district court
granted MdJ Optical’s motion and dismissed Blake’s claims
with prejudice.8 We must now determine whether that
decision was the right one.

II. DISCUSSION

Blake maintains three claims on appeal: (1) disparate
treatment based on sex discrimination; (2) disparate
treatment based on age discrimination; and (3) hostile work

6 As it turned out, it appears Blake was not the root of the frame-
assembly problem.
7The state acts are patterned after federal law, and given that neither
party points to any differences between them, our analyses of Blake’s
federal claims apply with equal force to Blake’s state claims. See
Hartley v. Metro. Utils. Dist. of Omaha, 885 N.W.2d 675, 692 (Neb.
2016); Billingsley v. BEFM Liquor Mgmt., Inc., 645 N.W.2d 791, 801
(Neb. 2002).
8 The district court reaffirmed its conclusion by denying Blake’s self-
styled “motion for reconsideration.” See Fed. R. Civ. P. 59(e), 60(b).
10




environment.? We review the grant of summary judgment on
each claim de novo. See Torgerson v. City of Rochester, 643
F.3d 1031, 1042 (8th Cir. 2011) (en banc). We must affirm
summary judgment if “there is no genuine dispute as to any
material fact.” Fed. R. Civ. P. 56(a). In assessing whether such
a dispute exists, we view the evidence in the light most
favorable to Blake and afford her all reasonable inferences. See
Edwards v. Hiland Roberts Dairy, Co., 860 F.3d 1121, 1125
(8th Cir. 2017). Still, there must be enough evidence to allow
“a rational trier of fact” to find for Blake on the required
elements of her claims. Torgerson, 643 F.3d at 1042 (quoting
Ricci v. DeStefano, 557 U.S. 557, 586 (2009)); see also
Brunsting v. Lutsen Mountains Corp., 601 F.3d 813, 820 (8th
Cir. 2010) (“[I]f a nonmoving party who has the burden of
persuasion at trial does not present sufficient evidence as to
any element of the cause of action, then summary judgment is
appropriate.”).

A. Sex Discrimination

An employer cannot discriminate against an employee
“because of such individual’s . . . sex.” 42 U.S.C. § 2000e-
2(a)(1); Neb. Rev. Stat. § 48-1104(1). Blake can defeat
summary judgment by “produc[ing] direct evidence of
discrimination,” or by “creat[ing] an inference of
discrimination under the burden-shifting framework of
McDonnell Douglas.” Ames v. Nationwide Mut. Ins. Co., 760

9 We are receptive to MdJ Optical’s point that Blake has “comingled [sic]
causes of action and blurred applicable legal standards” in getting to
this point. For instance, Blake did not explicitly plead a hostile work
environment claim and mentioned the phrase only once in her brief in
opposition to summary judgment (and in an explanatory parenthetical,
no less), but now treats that theory as her primary argument. The
district court organized and dismissed her claims, discussing a hostile
work environment claim, and because Blake attacks parts from each
section of the district court’s thorough analysis, we also will address
this claim as well. See Winspear v. Cmty. Dev., Inc., 574 F.3d 604, 607
(8th Cir. 2009) (describing the “wholly distinct causes of action” for
“[h]ostile work environment and constructive discharge claims” as
having “different elements”).
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F.3d 763, 767 (8th Cir. 2014) (citing McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973)). Because each path
requires that Blake identify an adverse employment action,
we skip to that issue to resolve this claim. See id.

Blake admits she was not fired or asked to resign, and
she does not claim she was subjected to a pay cut, demotion,
or undesirable transfer on the basis of her sex.1© Rather,
Blake’s argument that she suffered an adverse employment
action rests entirely upon her claim she was constructively
discharged because MdJ Optical “fail[ed] to control [Marty’s]
conduct.” “T'o prove a constructive discharge, an employee
must show that the employer deliberately created intolerable
working conditions with the intention of forcing her to quit.”
Alvarez v. Des Moines Bolt Supply, Inc., 626 F.3d 410, 418
(8th Cir. 2010); see also Tidwell v. Meyver’s Bakeries, Inc., 93
F.3d 490, 494 (8th Cir. 1996) (describing the objective nature
of the intolerability inquiry). An employee claiming
constructive discharge shoulders a substantial burden. See
O’Brien v. Dep’t of Agric., 532 F.3d 805, 810-11 (8th Cir.
2008).

Blake cannot prove constructive discharge, because
“[w]e have consistently recognized that an employee is not
constructively discharged if she ‘quits without giving [her]
employer a reasonable chance to work out a problem.”
Trierweiler v. Wells Fargo Bank, 639 F.3d 456, 460 (8th Cir.
2011) (second alteration in original) (quoting Brenneman v.
Famous Dave’s of Am., Inc., 507 F.3d 1139, 1144 (8th Cir.
2007)); see also, e.g., Tidwell, 93 F.3d at 494. Blake did not give
MdJ Optical a “reasonable chance” to remedy the alleged
mistreatment here, as she never told anyone there was a

10 Blake does not contend her temporary reassignment constituted an
adverse employment action. In any event, all evidence suggests the two-
to three-day reassignment “was based entirely upon addressing the
problem with the frames and had no relation to [Blake’s] age or
gender.” The district court correctly noted this is a legitimate, non-
discriminatory reason for the short-term shift in duties. Blake does not
argue this proffered reason was mere pretext. See Torgerson, 643 F.3d
at 1046.
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problem in need of fixing. The only time Blake complained
about Marty came one day before she quit, and that was about
conduct unrelated to her sex. Our cases make clear Blake’s
failure to seek a solution before quitting—either by telling
Marty to stop, or by alerting her immediate supervisor or Mary
to the alleged harassment—is fatal to her constructive
discharge claim. See, e.g., Trierweiler, 639 F.3d at 460-61;
Alvarez, 626 F.3d at 418-19.

Blake tries to avoid this result by arguing any attempt
to fix the problem would have been “futile” because Mary
“wouldn’t have done anything about it.” Blake does not support
this conclusory allegation with any reasoning or concrete
example where Mary ignored such a complaint—in fact, Blake
says she considered Mary to be “a good boss” and recalls Mary
promising to talk with Marty after the one and only time Blake
complained about his behavior. Nor does Blake cite any case
recognizing her proposed futility exception, likely because our
precedent all but forecloses the notion: “Part of an employee’s
obligation to be reasonable . . . is an obligation not to assume
the worst, and not to jump to conclusions too fast.” Alvarez
626 F.3d at 419 (quoting Smith v. Goodyear Tire & Rubber Co.,
895 F.2d 467, 473 (8th Cir. 1990)). Blake knew she could report
incidents directly to the company president, Mary, as
evidenced by the fact she did just that the day before she quit.
We are cognizant of the fact Mary is Marty’s mother, and
reporting to her “may not have been . . . ideal.” Ames, 760 F.3d
at 769. Yet Blake “had an obligation not to jump to the
conclusion that the attempt would not work and that her only
reasonable option was to resign.” Id. Before being held
responsible for whatever problem there was, MdJ Optical was
entitled to a reasonable chance to address it. MdJ Optical did
not get such a chance. Thus Blake did not suffer an adverse
employment action, meaning her claims for disparate
treatment on the basis of sex fail.l!

11 We express no opinion on whether Blake’s claim of constructive

discharge would fail for any of the other reasons stated by the district

court or argued by MdJ Optical. For instance, we decline to address

whether Blake could prove MdJ Optical intended to force her to quit. See
13



B. Age Discrimination

Given our conclusion above, Blake’s conventional age-
discrimination claims need little discussion. An employer
cannot discriminate against an employee “because of such
individual’s age.” 29 U.S.C. § 623(a)(1); Neb. Rev. Stat. § 48-
1004(1)(a). Other than a heightened causation requirement
for age-discrimination plaintiffs, courts assess age-based
claims in the same way they do sex-based claims. See Holmes
v. Trinity Health, 729 F.3d 817, 821 (8th Cir. 2013). Again,
there must be an adverse employment action. See id. at 821-
22. And again, this is where Blake’s claims fail. Blake did not
alert anyone at MdJ Optical to what she perceived to be age
discrimination or otherwise attempt to resolve the issue in
any way. Therefore she did not provide the company with a
reasonable chance to fix the problem before she quit. Our
conclusion is the same as it was above—Blake did not suffer
an adverse employment action, so she cannot maintain a
claim for disparate treatment on account of her age.

C. Hostile Work Environment

That leaves Blake’s allegation she was subjected to a
hostile work environment during her time at MdJ Optical.
Though it is just one way to show sex- or age-based
discrimination, a hostile work environment claim is a “distinct
cause[] of action” that demands a different evidentiary
showing. See Winspear v. Cmty. Dev., Inc., 574 F.3d 604, 607
(8th Cir. 2009) (“The claims have different elements, . . . [and]
hostile work environment discrimination can exist absent a
‘tangible employment action.” (quoting Pa. State Police v.
Suders, 542 U.S. 129, 143 (2004))). To prove a hostile work
environment claim, Blake must show (1) she “is a member of
the class of people protected by the statute,” (2) she “was
subject to unwelcome harassment,” (3) “the harassment
resulted from [her] membership in the protected class,” and
(4) “the harassment was severe enough to affect the terms,

Fercello v. County of Ramsey, 612 F.3d 1069, 1083 (8th Cir. 2010). We
also pass on resolving the significance of Blake’s own testimony that
she quit for reasons unrelated to sex- or age-based harassment.
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conditions, or privileges of [her] employment.”12 Sellers v.
Deere & Co., 791 F.3d 938, 945 (8th Cir. 2015) (quoting Ryan
v. Capital Contractors, Inc., 679 F.3d 772, 778 (8th Cir.
2012)).

We only address the second element here, which
requires proof Blake considered Marty’s conduct unwelcome.
The element’s phrasing is somewhat of an oversimplification,
as the “gravamen” of any harassment claim is that the
alleged misconduct was “unwelcome.” Quick v. Donaldson
Co., 90 F.3d 1372, 1377 (8th Cir. 1996) (quoting Meritor Sav.
Bank, FSB v. Vinson, 477 U.S. 57, 68 (1986)). Taking
direction from the Supreme Court, we have said “[t]he proper
inquiry is whether the plaintiff indicated by [her] conduct
that the alleged harassment was unwelcome.” Id. at 1378
(emphasis added) (citing Meritor, 477 U.S. at 68); see also
Jenkins v. Univ. of Minn., 838 F.3d 938, 945 (8th Cir. 2016);
Beard v. Flying J, Inc., 266 F.3d 792, 798 (8th Cir. 2001) (“A
plaintiff must indicate by her conduct that the harassment
was unwelcome.”). The district court concluded Blake failed
to adduce sufficient evidence she indicated Marty’s conduct
was unwelcome. MdJ Optical argues this was right; Blake
disagrees. Though the inquiry is necessarily fact dependent,
we find guidance in decisions from our court and other courts
that have discussed the competing conclusions urged by each
party.

The first set of cases are those in which there was
msufficient indication the conduct was unwelcome. MdJ Optical
leans heavily on Stuart v. General Motors Corp., 217 F.3d 621
(8th Cir. 2000). In Stuart, there was evidence the plaintiff was
subjected to inappropriate sexual comments on a “regular”
basis; pornographic photos and offensive signs in her locker
and workspace; and “saluting’ by male co-workers” who would

12 When the alleged harasser is a non-supervisor, the plaintiff must also
prove the employer knew or should have known about the harassment
and failed adequately to address it. See Rickard v. Swedish Match N.
Am., 773 F.3d 181, 184 & n.2 (8th Cir. 2014). Those elements are not in
play here, as Marty was a supervisor.
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grab their genitals and make “hoo-ha’ noises” as she passed.
Id. at 632. Though we held a reasonable person may consider
this conduct to be unwelcome severe or pervasive harassment,
we found no evidence the plaintiff considered it unwelcome
during the time frame at issue. See id. Our decision rested
almost entirely on the fact the plaintiff never made timely
complaints about the alleged harassment, either formally or
informally. See id. at 632 & nn.16-17. This reasoning has
doomed plaintiffs in other cases, too. See, e.g., Souther v.
Posen Constr., Inc., 523 F. App’x 352, 355 (6th Cir. 2013)
(unpublished) (holding “a jury could not find [the] advances
unwelcome” where the plaintiff “never complained” to the
harasser “or anyone else,” notwithstanding the plaintiff's
“after-the-fact statement in her deposition” the conduct was
unwelcome).

Other cases have looked to the plaintiff's behavior,
relationship with the alleged harasser, and history with the
company to conclude the plaintiff could not prove the conduct
was unwelcome. See, e.g., Scusa v. Nestle U.S.A. Co., 181 F.3d
958, 962, 966 (8th Cir. 1999) (deciding there was insufficient
proof where the plaintiff “engaged in behavior similar to that
which she claimed was unwelcome and offensive,” despite
timely complaints and journal entries indicating certain
behaviors were unwelcome); Souther, 523 F. App’x at 355
(concluding the conduct was not unwelcome based, in part, on
the plaintiff’s conduct, the fact she continued to return to the
company for work, and her almost thirty-year relationship
with the alleged harasser including consensual sex during
some of that time); see also Ammons-Lewis v. Metro. Water
Reclamation Dist. of Greater Chi., 488 F.3d 739, 746-47 (7th
Cir. 2007) (addressing an evidentiary dispute and noting that,
although a preexisting relationship by no means nullifies
otherwise actionable harassment, “the existence of a current
or former social relationship between the harasser and the
harassee can shed light on such relevant questions as
whether the complained-of conduct was unwelcome”).

The second line of cases are those in which the plaintiff
adequately indicated the harassment was unwelcome.
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Sometimes the plaintiff has satisfied this element by showing
she explicitly rebuffed the bad actor’s propositions or told the
harasser she found the conduct offensive. See, e.g., Williams
v. Herron, 687 F.3d 971, 975 (8th Cir. 2012) (deciding the
plaintiff “adequately communicated” the conduct was
unwelcome where she twice told the harasser it made her
“uncomfortable”). Other times the plaintiff has reported the
conduct to someone with the authority to address the problem.
See, e.g., Beach v. Yellow Freight Sys., 312 F.3d 391, 396 (8th
Cir. 2002) (holding evidence was sufficient where the plaintiff
“repeatedly complained” to management). We have also found
1t relevant when the bad actor somehow acknowledged his
behavior was unwelcome. See, e.g., Bales v. Wal-Mart Stores,
Inc., 143 F.3d 1103, 1108 (8th Cir. 1998) (affirming jury
verdict where the harasser admitted the plaintiff had
“complained to him ‘four or five’ times about his conduct
towards her”). Oftentimes the plaintiff has indicated the
harassment was unwelcome in more than one of these ways.
See, e.g., Jenkins, 838 F.3d at 943, 945 (concluding the
plaintiff satisfied her burden where she told the bad actor
“multiple times” she was not interested in him, she notified a
counselor and her academic advisor about the harassment,
and the bad actor “was aware that [the plaintiff] found his
advances unwelcome” given that “he ‘apologized if his
expressing interest in [the plaintifff made her
uncomfortable™). There may well be other ways a plaintiff
could adequately indicate unwelcomeness, these simply
appear to be the most common.

The evidence here puts Blake’s claims within the first
category of cases. Blake and Marty have known each other for
over forty years. See, e.g., Souther, 523 F. App’x at 355.
Although we cannot accept MdJ Optical’s suggestion their
relationship was akin to one between “an aunt and nephew”—
and in any event we fail to see how such a “familial”
relationship would excuse Marty’s behavior—Blake admitted
their relationship was positive for most of that time. This is
reflected in the various ways their relationship extended
beyond the workplace. After the complained-of conduct began
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mn 1999, Blake continued to work at MdJ Optical for almost
fifteen years without once telling Marty to stop or complaining
to anyone else at MdJ Optical.13 See Stuart, 217 F.3d at 632;
cf. Williams, 687 F.3d at 975; Beach, 312 F.3d at 396.
During those fifteen years, Blake and Marty joked
around with one another; they occasionally exchanged “I love
yous”’; and Blake sometimes touched Marty “between the
shoulders.” While we are not under any illusion these acts are
similar in kind to Marty’s unprofessional and boorish
behavior, it does nothing to convey the allegedly severe and
pervasive conduct was unwelcome. See also Scusa, 181 F.3d
at 966. There 1s no evidence Marty was aware his conduct
distressed Blake, either. Quite the opposite—Marty
apparently saw his conduct as an attempt “to lighten [the]
mood a bit,” and Blake recalls Marty would say she “need[ed]
to be happy.” Cf. Jenkins, 838 F.3d at 945; Bales, 143 F.3d at
1108. When Blake finally did go to Mary to complain about
how Marty treated her, she did not mention any of the conduct
she now claims created a hostile work environment. Other
than “a dirty look”™—which it is unclear whether anyone even
noticed—the first indication Blake gave that she felt
discriminated against was when she filed her administrative
charge alleging as much. This is too little, too late. Blake
cannot show she indicated in a timely manner the
complained-of conduct was unwelcome, thus she cannot

13 Two points merit elaboration. First, unlike in constructive discharge
claims, our hostile work environment cases do not yet recognize any
bright-line rule requiring a plaintiff to have reported the alleged
harassment to management in order to prove conduct was unwelcome.
We create no such rule here, either—to the extent the district court’s
decision suggested otherwise, it was wrong (or at least premature).
Second, Blake stresses the lack of any written harassment or reporting
policy at MdJ Optical. While we agree this may be unwise (even for a
small, family-run company like MdJ Optical), it does not excuse the need
for some adequate indication of unwelcomeness. In any event, there is
no question Blake knew she could report directly to Mary, just as she
did the day before she quit.
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maintain a claim for hostile work environment.14
ITII. CONCLUSION
We affirm.

14 We issue no opinion on whether the harassment was based on sex or
age (an element MdJ Optical challenges), or was severe or pervasive

enough to alter a term, condition, or privilege of Blake’s employment (a
requirement the district court found unsatisfied). See Sellers, 791 F.3d

at 945.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

BOBBETTE M. BLAKE,
Plaintiff, 8:14CV317

v. MEMORANDUM
AND ORDER

MJ OPTICAL, INC., a
Nebraska corporation,

Defendant.

On April 13, 2016, I granted summary judgment in
favor of Defendant on Plaintiffs claims for gender
discrimination, age discrimination, and hostile work
environment based on gender and age. (Filings 24, 25.) On
May 11, 2016, Plaintiff filed a motion (Filing 26) for
reconsideration of that judgment, arguing that it was “based
on an erroneous application of the applicable law to the facts
in the case.” (Filing 27 at CM/ECF p. 1.)

“[TThe Federal Rules of Civil Procedure ‘do not mention
motions for reconsideration.” Elder—Keep v. Aksamit, 460 F.3d
979, 984 (8th Cir. 2006) (quoting Broadway v. Norris, 193 F.3d
987, 989 (8th Cir. 1999)). Hence, the Eighth Circuit Court of
Appeals has “discouraged the use of a self-styled motion to
reconsider,” but, when filed, the court “typically construe[s]
such a filing as a Rule 59(e) motion to alter or amend the
judgment or as a Rule 60(b) motion for relief from judgment.”
Ackerland v. United States, 633 F.3d 698, 701 (8th Cir. 2011).
“[TThe Eighth Circuit has stated that Rule 59(e) and Rule
60(b)(2) are ‘analyzed identically.”_United States v. Metro. St.
Louis Sewer Dist., 440 F.3d 930, 933 n.3 (8th Cir. 2006).

Motions to reconsider provide “for extraordinary relief
which may be granted only upon an adequate showing of
exceptional circumstances.”_Jones v. Swanson, 512 F.3d
1045, 1048 (8th Cir. 2008). “Motions for reconsideration serve
a limited function: to correct manifest errors of law or fact or
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to present newly discovered evidence.” Arnold v._ADT Sec.
Servs., Inc., 627 F.3d 716, 721 (8th Cir. 2010) (internal
quotation and citation omitted).

Here, Plaintiff simply reargues the merits of her claims
and asserts that the court reached erroneous conclusions when
applying the law to the facts. Plaintiff has failed to show
exceptional circumstances, manifest errors of law or fact, or the
existence of newly discovered evidence. Because Plaintiff's
arguments are not a proper basis for a motion for
reconsideration, Plaintiff's motion seeking reconsideration or
alteration of the court’s previous memorandum and order and
judgment shall be denied.

IT IS ORDERED that Plaintiffs motion for
reconsideration (Filing 26) is denied.

DATED this 15th day of June, 2016.
BY THE COURT:
s/ Richard G. Kopf

Senior United States
District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

BOBBETTE M. BLAKE,
Plaintiff, 8:14CV317

V. JUDGMENT

MJ OPTICAL, INC., a
Nebraska corporation,

Defendant.

Pursuant to the Memorandum and Order entered this
date granting the motion for summary judgment filed by
Defendant, judgment is hereby entered in favor of Defendant
and against Plaintiff, and Plaintiff shall take nothing. This
case 1s dismissed with prejudice.

DATED this 13th day of April, 2016.

BY THE COURT:

s/ Richard G. Kopf
Senior United States
District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

BOBBETTE M. BLAKE,
Plaintiff, 8:14CV317

v. MEMORANDUM
AND ORDER

MJ OPTICAL, INC., a
Nebraska corporation,

Defendant.

Bobbette Blake (“Blake”) brings this lawsuit against
her former employer of almost 20 years, MdJ Optical, Inc.
(“Md Optical”), alleging gender and age discrimination.! MdJ
Optical has moved for summary judgment on all claims.
(Filing 16.) For the reasons discussed below, the motion for
summary judgment will be granted and this case dismissed
with prejudice.

I. UNDISPUTED MATERIAL FACTS

1.  Plaintiff Blake was born on March 24, 1949. She
began working for defendant MdJ Optical’s predecessor
company in the early 1970’s. (Blake Dep. 6:9-12,9:18-20.2)
Blake briefly left her employment with MdJ Optical for
approximately two years before returning to work there in
1993. (Blake Dep. 10:8-25.)

2. Throughout the duration of her career with MdJ
Optical, Blake was employed as a bench technician, which

1 Blake’s gender-based claims are brought under Title VII of the Civil
Rights Act of 1964, as amended, 42 U.S.C. §§ 2000e to 2000e-17, and
the Nebraska Fair Employment Practice Act (‘NFEPA”), Neb. Rev.
Stat. §§ 48-1101 to 48-1125. The age-based claims are brought under
the Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. §§ 621
to 634, and the Nebraska Age Discrimination in Employment Act
(“NADEA”), Neb. Rev. Stat. §§ 48-1001 to 48-1010.

2 Plaintiff Blake’s deposition may be found in full at Filing_18-1 and in
part at Filing 21-3.
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involved mounting eyeglass lenses into frames at the
appropriate size. (Blake Dep. 11:21-12:6; Filing 18-2, Aff.
Martin Hagge § 5.)

3. Blake has known Martin Hagge (“Hagge”), the
current Vice President at MdJ Optical, since the early 1970s,
when Hagge was in middle school and Blake was in her
thirties. (Blake Dep. 13:22-24, 15:7-14; Aff. Hagge 9 4.) Blake
worked for Hagge’s father at MdJ Optical’s predecessor store,
which Hagge visited as a boy and where he first met Blake.
(Blake Dep. 14:15-22.)

4. Blake and Hagge occasionally had a social
relationship outside of work. Blake attended the wedding of
Hagge’s daughter. (Blake Dep. 20:1-5; Aff. Hagge § 6.) Blake’s
grandson attended college courses with Hagge, and Blake
was aware of Hagge assisting her grandson with his course
work on at least one occasion. (Blake Dep. 20:6-21; Aff. Hagge
9 6.) Hagge lent his hog cooker to Blake’s church, and Blake
introduced Hagge to her church’s pastor. (Blake Dep. 20:22-
21:6; Aff. Hagge 9 6.)

5. According to Blake, she and Hagge had a good
relationship until Blake’s husband died in 1999. (Blake Dep.
21:22-22:10, 26:1-4.) At the funeral home immediately
following her husband’s funeral, Hagge touched Blake on the
buttocks. (Blake Dep. 22:10-23:8.) When Blake asked Hagge
why he would do this, he responded by saying, “I thought you
needed it.” (Blake Dep. 22:10-20.) Hagge also grabbed Blake’s
buttocks at “[v]arious times during the workday at work.”
(Blake Dep. 23:1-8.) Blake described the nature of Hagge’s
touching: “He would either smack it really hard or grab my
whole cheek of my butt. I mean, it was no love pat.” (Blake
Dep. 85:23-86:11.)

6. Blake admits that she and Hagge would say “I
love you” to each other on several occasions, and that Blake
occasionally touched Hagge on his back between his
shoulders. (Blake Dep. 23:14-16, 25:17-21.)

7. During her entire employment at MdJ Optical,
Blake never complained to anyone about being touched by
Hagge, nor did she ever tell him to stop. (Blake Dep. 23:9-13;
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Aff. Hagge q 7.) Blake testified that workplace complaints
would have been made to Md Optical owner Mary Hagge,
Marty Hagge’s mother, and Blake did not believe Mary would
do anything to address the situation because Mary “always
says her boy’s never done anything wrong.” (Blake Dep. 86:12-
21.) MdJ Optical had no handbook or written procedure for
reporting workplace harassment. (Blake Dep. 86:19-25.)

8. Blake testified that after her husband died,
Hagge would make comments “[o]ff and on” to Blake to the
effect that she “needed a man” or that her disposition would
improve if she “had a man.” (Blake Dep. 25:22-26:15; Aff.
Hagge q 7.) Hagge admits that he would occasionally pat Blake
on the bottom and tell her that she needed to find a man
because “I thought Plaintiff’s demeanor would improve if she
had a companion. I would joke with Plaintiff and attempt to
make her happy, to lighten her mood a bit.” (Aff. Hagge Y 7.)

9. Blake admits that she never complained to
anyone about these comments, and Hagge never made any
other comments of an allegedly sexual nature. (Blake Dep.
28:13-17.) However, Blake does recall an incident when Hagge
commented about her breasts when Blake was standing in front
of his desk. He stated, “[Y]ou'd better watch those things
because they're going to poke my eyes out” and asked if her
nipples were “the size of nickels or quarters.” (Blake Dep. 90:22-
91:15.)

10. Blake did not feel Hagge treated her any
differently because of her gender. (Blake Dep. 35:5-8.) Blake
knew that Hagge was “bitter for having to work for the
family business,” and she observed that he “took out that
bitterness” on her, but no more than on any other male or
female employee. (Blake Dep. 29:8-25, 62:711 (Blake could
not recall any instance when she “thought [she was] treated
differently or had different privileges than other
employees”).)

11. Blake asked Hagge why he was “keeping her
around.” (Blake Dep. 31:5-19.) For “over a year’s time period,”
Hagge told Blake “[p]ractically daily” that the only reason he
kept her employed was so he could “watch her die.” (Blake
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Dep. 31:5-11.) At times, Hagge made this statement in front of
M4 Optical office workers and salesmen, but Blake admits
these remarks were sometimes made in jest. (Blake Dep. 32:3-
19; Aff. Hagge 9 8.) Blake never complained to anyone at MdJ
Optical about these comments. (Blake Dep. 32:23-25.)

12. Blake occasionally needed Hagge’s assistance
performing certain tasks that she was unable to complete due
to weakness 1n her hands, such as when her hands were
fatigued from repetitive use and she needed Hagge’s help to
insert lenses into difficult frame styles. (Blake Dep. 33:14-
34:2; Aff. Hagge 9 8.) Hagge would tell Blake “[o]ff and on
throughout the day” that “your hands aren’t any good
anymore.” (Blake Dep. 33:4-13.) Hagge also told Blake that
she was “too old” to carry stacks of trays. (Blake Dep. 34:16-
20.)

13. Blake was not the oldest worker at MdJ Optical,
but she was the oldest in her department. (Blake Dep. 30:1-
3, 31:1-4.) Blake never complained to anyone at MdJ Optical
that Hagge was treating her differently because of her age.
(Blake Dep. 34:7-10.)

14.  On or about May 9, 2013, a problem arose with a
large number of frames being ruined. (Blake Dep. 35:9-20,
45:18-46:1; Aff. Hagge § 9.) In an attempt to diagnose the
problem, Hagge asked two MdJ Optical employees, Tim Junge
(“Junge”) and Hyrum Stradling (“Stradling”), to temporarily
perform Blake’s lens-mounting duties. (Blake Dep. 37:18-22;
Aff. Hagge 9 10.)

15. Junge and Stradling performed the mounting
work for “[tjwo or three days.” (Blake Dep. 39:9-12; Aff.
Hagge 9 10.) While Junge and Stradling were attempting to
resolve the issue, Blake could still perform other tasks, such
as sizing lenses or using the handstone.3 (Blake Dep. 38:6-
12.) While Junge and Stradling were performing Blake’s
lens-mounting work, Blake was not demoted and her salary
was not reduced. (Blake Dep. 38:21-39:1; Aff. Hagge § 11.)

3 A handstone is “a diamond wheel on a motor that you stand in front of
and put a lens on it to take the sides down or put an edge on it.” (Blake
Dep. 38:11-17.)
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16. Blake did not make any complaints that her
lens-mounting work was temporarily performed by Junge
and Stradling. (Blake Dep. 39:13-17.)

17. On May 14, 2013, Blake spoke with Mary
Hagge to complain that Hagge became upset and yelled at
Blake for resuming her lens-mounting duties when “no one
was there doing [her] job.” (Blake Dep. 39:18-43:11.) Blake
described the incident as follows:

I was getting ready to start mounting
lenses in frames. Marty was at the front end of

the shop, and he come at me like a bull moose.

He was red in the face, chomping his tongue

like he does when he gets angry. And he comes

up to me and he says, I don’t want you doing

that, sit down. Let somebody else do it.

(Blake Dep. 40:12-18.) Blake recalls other instances of Hagge’s
angry behavior, like when “he picked the little Mexican up and
drew his fist back to hit him . . . and the supervisor had to stop
him”; when “he got mad at [an employee] one time and punched
a file cabinet and his fist print was left in it”; and when “[h]e
threw trays against the wall and bounced them halfway across
the shop in his anger.” (Blake Dep. 50:19-51:10.) “When he
gets mad, he scratches his head like he’s going to rip his hair
out. His face gets red, he bites his tongue until it’s about
chewed off, he froths at the mouth.” (Blake Dep. 51:11-14.)

18.  After Blake reported Marty Hagge’s outburst,
Mary Hagge told Blake, “oh, you're just upset, go home and
plant flowers.” (Blake Dep. 40:4-5.) During Blake’s
conversation with Mary, Blake did not complain about Hagge
patting Blake on the buttocks or making sexual or ageist
comments. (Blake Dep. 59:17-60:2.) Blake left MdJ Optical after
Mary Hagge told her to take the afternoon off, and MdJ Optical
paid her for the afternoon. (Blake Dep. 39:18-40:5; 42:21-
43:11.)

19. The next day, on or about May 15, 2013, Blake
left a voicemail for Mary Hagge informing Mary that she was
resigning. (Blake Dep. 43:12-17.) In her voicemail, Blake
thanked Mary Hagge for being a good boss. (Blake Dep.
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43:18-22.) Blake’s voicemail stated she was resigning
because she was afraid of Hagge and his “noncontrollable”
anger issues. (Blake Dep. 43:23-44:3.)

20. Blake admits she was not terminated and was
not asked to leave her position at MdJ Optical. (Blake Dep.
44:4-8.) When asked during her deposition “[w]hat caused
you to decide to resign?” Blake replied:

A. I knew there was nothing that was going

to be done about the problem.

Q. The problem of him raging at you or —

A. That, and the way the work was coming

out, I knew it was never going to get fixed.

Q. Okay. You mean the problem with the

frames, when you say, the way the work was

coming out?

A. Frames and lenses both.

Q. Okay.

A. I knew that Marty wasn’t going to let me

back doing what I'd always done, because he

thought that I was the problem.

Q. Okay.

A. The way he looked at me and came at me,

I was scared to death. I was shaking and crying.

I couldn’t hardly function because of being

afraid of him, so that was it.

Q. Okay.

A. I don’t need to live like that.

Q. Okay. Did it have anything to do with him

patting you on the

bottom before?

A. No.

Q. Okay. Anything to do with his comments

about your hands or age?

A. Nope.

(Blake Dep. 54:3-55:5.) Blake also testified that she felt
forced to resign because she was “close to retirement age,”
and she “just felt they were weeding out the expensive ones
to put in cheaper ones. . . . [b]ecause of the young people they
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were hiring.”4 (Blake Dep. 44:9-25.)

II. DISCUSSION

“Summary judgment is proper when the evidence,
viewed in the light most favorable to the non-moving party,
demonstrates that no genuine issue of material fact exists, and
that the moving party is entitled to judgment as a matter of
law.”_Rester v. Stephens Media, LLC, 739 F.3d 1127, 1130 (8th
Cir. 2014); see also_Fed. R. Civ. P. 56(a). “Summary judgment
is appropriate where one party has failed to present evidence
sufficient to create a jury question as to an essential element of
its claim.” Rester, 739 F.3d at 1130 (quoting St. Martin v. City
of St. Paul, 680 F.3d 1027, 1032 (8th Cir. 2012)). In determining
whether a genuine issue of material fact exists, the evidence is
to be taken in the light most favorable to the nonmoving party,
Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970), and the
court must not weigh evidence or make credibility
determinations, Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 249 (1986).

“A mere scintilla of evidence is insufficient to defeat
summary judgment, and if a nonmoving party who has the
burden of persuasion at trial does not present sufficient
evidence as to any element of the cause of action, then
summary judgment is appropriate.”_Brunsting v. Lutsen
Mountains Corp., 601 F.3d 813, 820 (8th Cir. 2010) (internal
quotation marks and citations omitted). “Where the record
taken as a whole could not lead a rational trier of fact to find
for the nonmoving party, there is no genuine issue for trial.”
Torgerson v. City of Rochester, 643 F.3d 1031, 1042 (8th Cir.
2011) (en banc) (quoting Ricci v. DeStefano, 557 U.S. 557, 586
(2009)).

A. Gender Discrimination Under Title VII and
NFEPA
Title VII states that “[ijt shall be an unlawful

4 Blake does not know if her salary was “significantly higher than the
new hires.” (Blake Dep. 44:22-25.)
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employment practice for an employer . . . to discriminate
against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such
individual’s...sex....” 42 U.S.C. § 2000e-2(1). Discrimination
includes inappropriate conduct that creates a hostile work
environment. See 29 C.F.R. § 1604.11(a)(3); Harris v. Forklift
Sys., Inc., 510 U.S. 17, 21 (1993).

The NFEPA is patterned after Title VII, and
Nebraska courts have looked to federal decisions in
analyzing claims brought under the Nebraska act. See
Leiting v. Goodyear Tire & Rubber Co., 117 F. Supp. 2d 950,
955 (D. Neb. 2000); Father Flanagan’s Boys’ Home v. Agnew,
590 N.W.2d 688, 693 (Neb. 1999). Therefore, Blake’s claims
of gender discrimination under Title VII and the NFEPA will
be analyzed jointly, applying federal standards.

“For [Blake] to prevail on her gender-discrimination
claim, she ‘must show either direct evidence of
discrimination or evidence that is sufficient to create an
inference of discrimination under the McDonnell Douglas’
burden shifting framework.” Fatemi v. White, 775 F.3d 1022,
1040 (8th Cir. 2015) (quoting Butler v. Crittenden Cnty., 708
F.3d 1044, 1050 (8th Cir. 2013)). Direct evidence is “evidence
showing a specific link between the alleged discriminatory
animus and the challenged decision, sufficient to support a
finding by a reasonable fact finder that an illegitimate
criterion actually motivated the adverse employment
action.” Holmes v. Trinity Health, 729 F.3d 817, 821 (8th Cir.
2013) (quoting Torgerson, 643 F.3d at 1044).

In order to be direct evidence of gender discrimination,
remarks by a decision-maker like Hagge “must show a specific
link between a discriminatory bias and the adverse
employment action, sufficient to support a finding by a
reasonable fact-finder that the bias motivated the action.”
Torgerson, 643 F.3d at 1045-46. While Hagge’s comments that
Blake needed to “find a man” and his actions in patting Blake’s
buttocks are without a doubt disgusting, they do not relate to
the abilities of female employees such that Hagge’s words and
actions could be considered “direct evidence” of discriminatory
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animus based on gender. Id. at 1046 (comments that do not
relate to the abilities of female employees are not direct
evidence of gender discrimination) (collecting cases); see also
Ramlet v. E.F. Johnson Co., 507 F.3d 1149, 1152-53 (8th Cir.
2007) (direct evidence of discrimination does not include stray
remarks in the workplace or statements by decisionmakers
unrelated to the decisional process itself). There is simply no
direct evidence that Blake received discriminatory
compensation or terms, conditions, and privileges of her
employment because she is a woman.

Because Blake has presented no direct evidence of
discrimination, she must prove gender discrimination under
the_McDonnell Douglas® burden-shifting framework. See
Fatemi, 775 F.3d at 1040. “To establish a prima facie case of
sex discrimination, [Blake] must prove that she: (1) belongs
to a protected class; (2) possessed qualifications to perform
her job; (3) suffered an adverse employment action; and (4)
received different treatment than similarly situated
employees who did not belong to the protected class.” Rester
739 F.3d at 1130-31). The parties only dispute the third and
fourth elements—namely, whether Blake suffered an
adverse employment action and whether she received
different treatment because of her gender. As explained
below, Blake has failed to produce sufficient evidence to
establish either of these elements, requiring that summary
judgment be granted in MdJ Optical’s favor on Blake’s gender-
discrimination claim.

1. Adverse Employment Action

“An adverse employment action is a tangible change in
working conditions that produces a material employment
disadvantage.” Rester, 739 F.3d at 1131 (quoting Wilkie v. Dep’t
of Health & Human Servs., 638 F.3d 944, 955 (8th Cir. 2011)).
“Such action ‘might include termination, cuts in pay or
benefits, and changes that affect an employee’s future career
prospects’. ...” Id. (quoting Wilkie, 638 F.3d at 955). Here it is

5 McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
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undisputed that Blake was not terminated; rather, she
voluntarily resigned from her job at MdJ Optical. The question,
then, is whether the “adverse employment action” in this case
1s Blake’s constructive discharge. “Just like any other
discharge, a constructive discharge is an adverse employment
action.”_Carpenter v. Con-Way Cent. Express, Inc., 481 F.3d
611, 616 (8th Cir. 2007) (internal quotation marks and citation
omitted); Thompson v. Bi-State Dev. Agency, 463 F.3d 821, 825
(8th Cir. 2006) (same).

“To establish a case of constructive discharge, [Blake]
must show that (1) a reasonable person in her situation would
find the working conditions intolerable, and (2) the employer
intended to force her to quit. An employee must, however,
grant her employer a reasonable opportunity to correct the
intolerable condition before she terminates her employment,”
Rester, 739 F.3d at 1132 (internal quotation and citation
omitted), because “[a] reasonable employee has an obligation
not to assume the worst and not to jump to conclusions too
quickly.” Brenneman v. Famous Dave’s of Am., Inc., 507 F.3d
1139, 1144 (8th Cir. 2007) (internal quotation marks and
citation omitted).

The Eighth Circuit Court of Appeals has “consistently
recognized that an employee is not constructively discharged if
she quits without giving [her] employer a reasonable chance to
work out a problem.” Trierweiler v. Wells Fargo Bank, 639 F.3d
456, 460-61 (8th Cir. 2011) (internal quotation and citation
omitted) (no constructive discharge when employee quit
without working out her concerns with employer, without
speaking with human resources department, and without
asking for clarification of unclear communication from
employer; “By not even attempting to return to work after her
medical leave concluded, [the plaintiff] acted unreasonably and
failed to provide [the employer] with the necessary opportunity
to remedy the problem she was experiencing.”); see also Ames
v. Nationwide Mut. Ins. Co., 760 F.3d 763, 769 (8th Cir. 2014)
(plaintiff had obligation to not jump to conclusion that
employer’s suggested temporary solution to her complaints
“would not work and that her only reasonable option was to
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resign”);_Brenneman, 507 F.3d at 1144-45 (“An employee who
quits without giving [her] employer a reasonable chance to
work out a problem has not been constructively discharged.”;
plaintiff’s assertion that she resigned because “she thought the
Investigation was complete and no action would be taken” was
“contrary to her obligation not to assume the worst and not to
jump to conclusions too quickly” (internal quotation marks and
citation omitted)).

There 1s no evidence whatsoever that Hagge intended
to force Blake to resign from her job at MJ Optical.
Furthermore, it is undisputed that Blake failed to provide MdJ
Optical with any opportunity to resolve the alleged problem
before quitting. On May 14, 2013, Blake spoke with Mary
Hagge regarding the incident between Blake and Marty
Hagge after Marty Hagge became upset with Blake for
resuming her lens-mounting duties. However, Blake never
mentioned anything to Mary Hagge about hostility from
Marty Hagge based on Blake’s age or gender. The next day,
and without any further interaction with Mary Hagge or
anyone else at MdJ Optical, Blake abruptly and voluntarily
resigned because she assumed “there was nothing that was
going to be done about the problem.” An employee has an
obligation not to assume the worst and not to jump to the
conclusion that the only reasonable option is resignation.
Ames, 760 F.3d at 769; Trierweiler, 639 F.3d at 461. In the
absence of such evidence, there was no constructive
discharge and, necessarily, no adverse employment action.é

6 To the extent the temporary reassignment of Blake’s lens-mounting
duties could be construed as the “adverse employment action” in this
case, it is clear that MdJ Optical had a legitimate, non-discriminatory
reason for making the reassignment. The undisputed evidence
establishes that the only reason Blake’s duties were reassigned for two
or three days was to diagnose the cause of a sizing issue with certain
lenses and frames. During this time, Blake could still perform other
tasks and her salary was not reduced. There is no question that
addressing a problem with its business product is a legitimate reason
for temporarily shifting Blake’s job duties, and Blake has produced no
evidence, nor made any argument, that this legitimate reason for
Blake’s temporary change of duties was pretext for discrimination. See
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2. Different Treatment Because of Gender

Even if Blake had produced evidence of a constructive
discharge, she has presented no evidence whatsoever about
similarly situated male employees or the treatment they
endured—evidence necessary to establish the element that
Blake “received different treatment than similarly situated
employees who did not belong to the protected class.” Rester
739 F.3d at 1130-31. Further, Blake admits that she did not
feel she was treated any differently by Hagge because of her
gender. (Blake Dep. 35:5-8.) Blake testified by deposition that
she knew that Hagge was “bitter for having to work for the
family business,” and that he “took out that bitterness” on her,
but not more than on any other male or female employee.
(Blake Dep. 29:8-25, 62:7-11.) In fact, Blake could not recall
any instance when she “thought [she was] treated differently
or had different privileges than other employees.” (Blake
Dep. 62:8-11.) Thus, there is no evidence to support the
fourth element of Blake’s prima facie case—that she received
different treatment because of her gender.

3. Conclusion Regarding Gender-

Discrimination Claim

Because Blake has failed to establish a prima facie
case of gender discrimination under the_McDonnell Douglas
burden-shifting framework, MdJ Optical’'s motion for
summary judgment on Blake’s gender-discrimination claim
must be granted. Brunsting, 601 F.3d at 820 (if nonmoving
party who has burden of persuasion at trial does not present
sufficient evidence as to any element of the cause of action,
summary judgment is appropriate).

Torgerson, 643 F.3d at 1046 (after plaintiff establishes prima facie case
of discrimination, employer must articulate legitimate, non-
discriminatory reason for adverse employment action, after which
plaintiff must produce evidence sufficient to create genuine issue of
material fact regarding whether employer’s proffered
nondiscriminatory justifications are mere pretext for intentional
discrimination).
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B. Age Discrimination Under ADEA and NADEA

“Under the ADEA, employers are forbidden from
taking adverse employment actions against employees
because of their age.” King v. United States, 553 F.3d 1156,
1160 (8th Cir. 2009) (citing Fitzgerald v. Action, Inc., 521 F.3d
867, 876 (8th Cir. 2008)). The NADEA closely parallels and is
interpreted in conformity with the ADEA._Allen v. AT & T
Technologies, Inc., 423 N.W.2d 424, 428 (Neb. 1988). Because
the analysis of Blake’s federal and state age-discrimination
claims 1s the same, I shall discuss them as one.

“[T]he ordinary meaning of the ADEA’s requirement
that an employer took adverse action ‘because of age is that
age was the ‘reason’ that the employer decided to act.” Gross v.
FBL Fin. Servs., Inc., 557 U.S. 167, 176 (2009): see also EEOC
v. City of Independence, 471 F.3d 891, 894 (8th Cir. 2006) (“To
succeed on a disparate treatment claim, the plaintiff must
show the employee’s age ‘actually played a role in [the
employer’s decisionmaking] process and had a determinative
influence on the outcome.” (alteration in original) (quoting
Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 141
(2000)). Stated differently, “[t]o establish age discrimination,
a plaintiff must prove by the preponderance of the evidence
that age was the but-for cause of the employment decision.”
Hilde v. City of Eveleth, 777 ¥.3d 998, 1003 (8th Cir. 2015).
“The ADEA statute does not permit mixed-motives age
discrimination claims.”_Tramp v. Associated Underwriters,
Inc., 768 F.3d 793, 801 (8th Cir. 2014). “This is not to say that
age must have been the only factor in the employer’s
decisionmaking process, but only that, as among several
factors, age was the factor that made a difference.”_Id.
(emphasis in original).

“A plaintiff may establish [a] claim of intentional age
discrimination through either direct evidence or indirect
evidence.”_King, 553 F.3d at 1160. “By identifying direct
evidence of discriminatory motive, a plaintiff overcomes
summary judgment, foregoing the_ McDonnell Douglas
analysis.” Hilde, 777 F.3d at 1003. “Direct evidence” requires
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a specific link between the alleged discriminatory animus and
the challenged adverse employment action. Ramlet, 507 F.3d
at 1152.

Here, Blake has failed to establish any link whatsoever
between Hagge’s remarks and any adverse personnel decision
mvolving her, including Hagge’s decision to temporarily
reassign her duties. Blake’s “feeling” that she was forced to
resign because Hagge was not “letting [her] do [her] job
anymore”’; she was “close to retirement age”; and she “just felt
they were weeding out the expensive ones . . . . [b]ecause of the
young people they were hiring” does not constitute “direct
evidence” of age discrimination. See Evance v. Trumann Health
Services, LLC, 719 F.3d 673, 677 (8th Cir. 2013) (plaintiff’s
uncorroborated speculation that her religion and disability
made her unpopular was not direct evidence of discriminatory
animus). Even Hagge’s comment that Plaintiff was “too old to
carry trays” is not direct evidence of age discrimination because
the remark is not associated with any alleged adverse
employment decision involving Blake._ Walton v. McDonnell
Douglas Corp., 167 F.3d 423, 426-27 (8th Cir. 1999) (plaintiff
failed to show causal link between innocuous comment and
decisional process leading to plaintiff’s layoff).

Because Blake has not presented evidence connecting
Hagge’s supposed discriminatory animus based on age and
Blake’s alleged constructive discharge, Blake “lacks evidence
that clearly points to the presence of an illegal motive,” and she
is therefore required to “avoid summary judgment by creating
the requisite inference of unlawful discrimination through the
McDonnell Douglas analysis, including sufficient evidence of
pretext.” Id. (quoting Torgerson, 643 F.3d at 1046).

To establish a prima facie case, Blake “must show [she]
(1) was at least forty years old, (2) suffered an adverse
employment action, (3) was meeting [her] employer’s
legitimate expectations at the time of the adverse employment
action, and (4) was replaced by someone substantially
younger.”_Gibson v. American Greetings Corp., 670 F.3d 844,
856 (8th Cir. 2012) (quoting Morgan v. A.G. Edwards & Sons,
Inc., 486 F.3d 1034, 1039 (8th Cir. 2007)).
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As fully discussed above with regard to her gender-
discrimination claim, Blake has failed to establish that she was
constructively discharged or that her temporary reassignment
constituted an adverse employment action. Besides this
msufficiency, Blake also has not demonstrated that she was
meeting Hagge’s legitimate expectations at the time of her
temporary reassignment and resignation. To the contrary, the
only evidence before me indicates that there was a problem
with a number of lenses and frames, and Hagge was
attempting to identify who or what was the source of the
problem. If anything, this evidence suggests that Blake was not
meeting her employer’s expectations. Finally, Blake has not
pled, argued, or submitted evidence establishing that she was
replaced by anyone, much less by someone who was
substantially younger.

As with her gender-based claim, because Blake has
failed to establish a prima facie case of age discrimination
under the_McDonnell Douglas burden-shifting framework,
MdJ Optical’s motion for summary judgment on Blake’s age-
discrimination claim must be granted.

C. Hostile Work Environment: Gender and Age

When a plaintiff alleges that her supervisor has created
a hostile work environment based on either age or sex, the
plaintiff “must show ‘(1) [she] belongs to a protected group, (2)
[she] was subjected to unwelcome harassment based on age [or]
sex, [and] (3) the harassment affected a term, condition, or
privilege of [her] employment . . ..”7 Rickard v. Swedish Match
North America, Inc., 773 F.3d 181, 184 (8th Cir. 2014) (internal
quotation and citation omitted). “This ‘demanding’ standard
requires ‘extreme’ conduct ‘rather than merely rude or
unpleasant’ conduct.” Rester, 739 F.3d at 1131 (quoting_Cross

7 When a plaintiff claims that her supervisor created the hostile
environment, as is the case here, she need not prove the last two prongs
of this test: “(4) [her] employer knew or should have known of the
harassment; and (5) the employer failed to take proper action.”_Rickard
773 F.3d at 184 n.2 (internal quotation marks and citation omitted).
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v. Prairie Meadows Racetrack & Casino, Inc., 615 F.3d 977,
981 (8th Cir. 2010)). The court must “look to the totality of the
circumstances to consider whether the plaintiff has established
‘that discriminatory intimidation, ridicule, and insult
permeated the workplace.” Id. (emphasis in original) (quoting
Cross, 615 F.3d at 981).

Blake has failed to submit evidence establishing that
Hagge’s alleged harassment was “unwelcome.” Blake worked
with Hagge for nearly 20 years and never complained to
anyone at MdJ Optical about Hagge’s sexually inappropriate or
ageist comments or conduct. Rather, Blake occasionally
touched Hagge on his back between his shoulders and said “I
love you” to him. (Blake Dep. 23:14-16, 25:17-21.) An employee
may not consider herself subject to “unwelcome” harassment if
the employee did not complain about the alleged harassment
or otherwise make timely reports to a supervisor._Stuart v.
General Motors Corp., 217 F.3d 621, 632 (8th Cir. 2000)
(assuming plaintiff satisfied elements that she was member of
protected class, that a reasonable person would consider
plaintiff subject to unwelcome sexual harassment, and that
the employer’s conduct was based on plaintiff’s sex, hostile-
work-environment claim failed because plaintiff did not
complain about any of the alleged incidents of sexual
harassment); Allen v. Missouri, No. 4:11-CV-2224, 2013 WL
2156259, at *7 (E.D. Mo. May 17, 2013) (“A plaintiff’s failure
to complain about the alleged sexual harassment despite his
awareness of the employer’s sexual harassment policy and
reporting requirements demonstrates the plaintiff did not
consider the conduct to be unwelcome.”).

Finally, Blake has failed to submit evidence
establishing that Hagge’s age- and gender-related comments
and conduct affected a term, condition, or privilege of her
employment. There is no evidence that Blake’s temporary
reassignment and resignation resulted from anything other
than Hagge’s attempt to diagnose a problem with MdJ
Optical’s work product and Hagge’s extreme reaction when
Blake interfered with that process by performing work from
which she had been temporarily removed while Hagge’s
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diagnostic process was ongoing. Hagge’s “alleged behavior—
while manifestly inappropriate and obnoxious—is insufficient
to show [Hagge] harbored hostility against [women or those
over 40] in the workplace,” Rickard, 773 F.3d at 185, and that
such hostility affected a term, condition, or privilege of Blake’s
employment.

Accordingly, MdJ Optical’'s motion for summary
judgment on Blake’s hostile-work-environment claim must
be granted.

IT IS ORDERED:

1. The motion for summary judgment (Filing 16)
filed by defendant MJ Optical, Inc., is granted, and this
matter 1s dismissed with prejudice; and

2. Judgment in favor of Defendant and against
Plaintiff shall be entered by separate document.

DATED this 13th day of April, 2016.

BY THE COURT:

s/ Richard G. Kopf

Senior United States
District Judge
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