U.S. Department of Justice

Office of the Solicitor General

Washington, D.C. 20530
January 10, 2018

Honorable Scott S. Harris

Clerk

Supreme Court of the United States
Washington, D.C. 20543

Re: Dalmazzi v. United States, No. 16-961
Cox v. United States, No. 16-1017
Ortiz v. United States, No. 16-1423

Dear Mr. Harris:

These consolidated cases are scheduled for argument on January 16, 2018. The principal
question presented concerns the interpretation of 10 U.S.C. 973(b), and the parties’ briefs cite and
discuss a number of relevant opinions issued by the Attorney General, the Office of Legal Counsel,
and the Comptroller General.

During the preparation of the government’s brief, the Department of Justice asked the
United States Government Accountability Office (GAO) for a copy of an unpublished 1971
Comptroller General opinion addressing the application of Section 973(b)’s predecessor provision
to certain offices in the Department of Defense. (The opinion is quoted in a law review article
cited in the government’s brief (at 32 n.9). See Lt. John H. Stassen, Military Administrative Law:
The Civil Office Prohibition, 26 JAG J. 268, 274 & n. 25 (1972).)

Although the GAO was unable to locate a copy of the opinion at that time, it has now made
the opinion available on its website. See Comp. Gen. Ms. B-174218 (Nov. 28 1971),
https://www.gao.gov/assets/690/689219.pdf.

I would appreciate it if you would distribute this letter and the attached opinion to the
Members of the Court. Thank you for your assistance.

Sincerely,

Noel J. Francisco
Solicitor General

cc: See Attached Service List
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peay Mr. Chadpmant

: Further vefovence im mede 1o your lstter dehed September 27,
1971, in which you requist our commente off an enclosed sopy of a
dvaft of chepter b, from a book by Mr. Jethro K. Llsbermsn, which
 pefers to decisions of this Office conteming wgulsr oificers of
the armed Forces holding civil offices. Yom speedfieally requedt
our opinion ag to whether nming offjoory Listed in Mr Liecherman's
book have wiolated or s violzting the law by holding eivil offlces.
You also regquested ny extensive s Mlat us possivle of milltary men
holding statubory oivil offices.

The poind of chaptar ¥, entidled "Crimes Affeching Byeryone,”
spems 4o be that the provisions of meckion 973(p)lef tifle 10,
tnitad Btatas Code, are being violated in thed certain offlicers of
the regulsr coaponents of the avmed forees are holding what
Mr., Liehernsn conmiders to bs ¢ivil officss. Specificadly,

My, tisheman 1isss the Following officers in the Depsrtment of
Dafenaey

pepaty Assistont Seovetary {Inapsction Services)s
Lieutensnt General " usA A

Deputy Assistont Seerebary (Intellipence): ¥ice
Admirval » UBH

Prin, Depaty Assisbant Secretary (Health &
Pavironnmnt): Srigadier Genersl . Ush

Deputy Assistant Seoretsry {Msberiel): Vice
Admirs) , UBK

Depaty Assigbant Sechehary (Milltary Assistare &
Beles): Licubenant Gencrsl y LEAY

fepaty Assistant saemm {Menpover & Regdrve
Affaire): Vice Admiral o 058 ’

Depuby Sasisbant Searetaxy (Military Pessonnel
Polivy)t Major Gensrsl - UsA

Pepuby Assistant Seevetary (Public Alfsirs)s
Brigadisr Genersl » UBAR

ke
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The current Guited Statem Govermpent Organdzation Mampal
(1970/72), peges 119+121, indicates that the position of Deputy .
Assigtant Sseretary (Inspection Services) has bsen eliminated, The
position of Deputy Assistant Seerntary, Environmental Guality, has
besn established with Colonel , USA, aeting, in
that poaitien. In sddition it appearg that t»icutmant General

» USA, is now Principal Depaty Asxdsiant Seeretary,

Manpower snd Ressrve Affairs. replacing Vice Adeireal » USH.
Also, Major Gensyal _, UBA, apporently re-
placed Lisutenant General s USAR, as Depuly

Apsigtant Ssoretary, Military Assistance m.d fales,

on similay zrounds Mr, ILisberman alko questione the propriety
of Vies Admirel y UM, halding the positicn of Assdstant
Director, Weapens Bvaluation and Cembrsd mrem, United Btates Ams
Centrel and Disarmanent Agency.

Section m{b)ﬁor title 10, Uaited mtea Coda, provides as
follows:

"(b) Rxcept as othawise provided by 1w, no
officer on the active list of the Kepalar Army,
fegular Navy, Repiar Alr Fores, Regular Marine Cotps,
or Ragalsr Cosgt Guard nay hold » ¢ivil office by
alecticn or appolntment, whether wnder the United
States, & Territory or possession, or s Stete, The
acoaptanae of such 8 odvil office or the exsrcise of
it fanctions by m&u an officer termivates his nilis
tary appo&ameut

Section 973(b) wes darim from the aat of July 15, 1870, ¢h, 204,
gection 1B, 16 gtat. 319, section 1222, Revised Statutes, which s
aﬁmmM&m&m}wamm "o the Army on the ac-
tive 1at.” It was recodifisd and extended to include regular offi.
cers on the sctive listw of the Avmy, Havy, Alr Foree, Marine Corps
and Coast Guard by the ast of Jamuayy 2, 1968, Pub. L. 90-235,
section B(a)(5){n), 81 smt. 59, 10 1.8.C. 973(%:).7( A

The quastim premted ap to. the officers which Mr. Liebermsn
liste appeer to ber Are the positions which ceoupy “elvil
offices” witedn the meaping of 30 U.5.0, 973{b)y and, 1f 80, is
there "otherwise provided by lav’ authiority Lfor'thes to hold such
offices go as to prévent the teomination of their commiseions?
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As ¥r, Ileberman indicates, the term "civil office” as used in
section 973(b t been stetuborily defined. In our decision
29 Coop. Gién. 363/{1950), copy enclosed, o widch Mr. Lieberman
refers, we cansiderad the question A8 to whether a Regular Army offi-
cer vacated his comdmpion by sccepting sypointhent by the Becretary
of the Intsrior to the positien of Comdgsicuier of Hoads for Alasks,
& poaiﬁon vhich was administrstively created by the Secratary.

In thst decision we. cmcluded after 2 lengthy dacussion of
our pravicus dscigions on the subject sp well as decisione of the
Cosptroller of the Treasury, the Attormey aeneraz., the courts and
other sthorities, that the term "olvil office,” 2a distinguished
fron "military office,” iz synonymous with "public office” snd is
ususlly defined in much the same terms, Alse, in that decision we
quoted judicial decisicns to the @ffect that the chief elementa of
s "pablic office” are: the mpecific position must be created by
1sw; there must be certain definite duties imposed by law on the
incumbént, and they must involve the exercise of some portiom of
the sovareign power. Since the powiticn In gquestion in that deei-
sion 4id not meet these criteris, we concluded that it was not a
civil office which would cause the Amy officer’s aceaytanee of it
to vaente his Army emninion.

In cur decision % Cemp. Gen, 830!/ (1965), copy enclosed, to
which Mr. Lieberman also refers, w considéred the question of
whether o Regulay Amy officer accepted s "oivil office” so as to
terminete hig appointment in the Army by accepting a temporary
appointment ap a special policeman in the Idbrary of Congress
while participating in an excess Jeave pyogram sttending law
school. In that declsion we held thst since the poritions of
special police appointed by the Librarien of Congress were crested
by a gtatute which defines their duties and that such police exer-
ciss some of the powers of the sovereign, the ameptmca of such a
poa&tion was the acesptance of & elvil crﬂee.

It wus alsc held .tn that decision *hha.t the fact that the offi-
cer was on excess lséve at the time he sccephed the offiece provided
no bagiz for viewing his sceeptance zs not termineting his sppoint-
ment as 3 Regqular Army Officer since, quoting from 25 Comp. Gen. 377, /
381 (1945), "The atatute makea the two positicns incompatible as a
matter of law, without qualificstion and without regard to any
showing of compatibility in faet by reason of lesve of ahsence, or
othervise s with respect te a p&rﬁculw ci‘ﬁesr and a particular
position.”
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Also, in the 1965 deeigion we clted 29 c:omp Gen, 363, y b0
the affect that whether a particulsr position &8 & ‘oivil ce ig
not determined mmwmlmlmimﬁmuofmmua of
the Office, In this conneetion the case of v ___ 1 N.N.
24 163 (1941), was cited wherein the court conciuded M-
President of the University of Wieconsin who was elected by the
Board of Regents of the Priversity snd subordinete to them aid not
MdawncmwMIeamtiaenftMmm oF & notary publie

iaa mblie officar, :

Titie IT of the Natiomsl Security Act of 1547, 61 gtat, hgg,
creatsd the Raticnal Military Establistoent with 2 Seeretary of
Defensie as its bead,  Included in the Raticned Military Esteblighe
ment were the Deparbments of the Awmuy, Navy, snd Afr Force and «11
other agencies created by title IX, Section b of the Mational
Security Act Amendments of 1549, 63 Stat. %79, converted the
Mationsl Military Establisheent inko the Depsrtment of Defense as
an exscutive depertment of the Goversoent with the Departments of
the Arny, Navy; and Alr Force as mﬁtm departnenta within the
Departoent of Defenue,. 8§ siang of lew are nov qodified
in 10 ¥,8.C, 191{5)4/6} {7} G. 131/ Toe charucter of the Depart-
ment of Defanse ag o military establlisbmsnt remaing whchanged.

Under guch statutory provisions, it ig our opiniom thal offices
snd positiona in the Department of Defense suzt be viewed as essen-
tially mildtary offices and positions and not public offices of a civil
nature., In tids regard, while requiving that the Seewetary of Defense
and three apecinl pesistants to ndvige snd agedst him be mppointed
from oivilian Yife; the law specifically provides that cfficers of
the arped services could be detailed for duty as assistante and
personsl. aldei to the Secrebary of Defente. Any officer so detailed
comm Yo perve in kis regpen’ciw wititavy service snd gopacity.

!ﬂw mtimad pmviﬁims of title I of the Hatimal Security
Act ave now codified in title 10 of the inited States Cofie mda.a
codified provide for o Searetary of Defemss (aoction 134
Assigtent Becietaries of Defense snd o Deputy Ansimtant swmtaxy
of Defense Por Reserve Affsirs (section 136)f0 be appointed from
civilian life. Honé of theps secrebarial positions is cocupied by
8 military officer and we are not swere of sny military officer
serving in any other position in the Depariment of Defenme which is
nmmwxmmmmamnmnm "

-he
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Af provided in the 1947 atatm, uwbim of title 10 of
the Undted Statex Code authorizes the detail of officers of the
axmed farces for duty as aseistedte or persomsl aides to the Secretary
of Defense, In view of thut specific authirity and considering that
the Departmt of Defense is a militavy ag distinguished from a
civilisn esteblishment; thers would sppedr to be no sound basls for
vieving ths officers listed by Mr. Lisbermun s mbject to the pro-
visions of 10 U.8.C. 973(b) by virtue of thelr Department of Defene
- asmignrenta, With the ion of those offioes created by statuie
and required by lav to be filled from aivilien life, a simider con-
clusion ie mmnradwith respact.toamrew:-ofﬁee in the Depart-
ment of Defénse, A

The Am Gmntwl and m:sammeat Ae‘b approved Seplewbe
1061, Pub. L. B7-537, 75 Stat. 631, as swended (22 U.5.C. o
et seq.) egtablimhed the United Btates Armg Control aud Dissrmament
Agency with a Divector a8 its hesd who, unler the directicn of the
Beerptary of State, has prizary responsibility within the Govern-
ment for erms control and disarmament mebters. There is alao proe
vided & Depuly Pirector who, under certzin eﬁ.msﬁaneen, uy exor-
eise the povers of the Divestor.

Title II, sscticn 2% of the ack (22 U,8.C. 2561;}1/s amended
by section 305 of the Fedsral Executives Salary Act of 1964, spproved
Aw 1", 1%2*9 Pub. In Mg 78 giat. 1&21&, mm Tor Asslisbant
Diregtork of the Agémey as raumz .

"Not o excveed four Atdatant Directors may be
sppointed by the President, by and with the advice and
consent of the Senate.  They shall yerfors such dutise
nnd mrcin guch powers ag the mmm may pragsoribe.”

In addition, title IV, seetion b1 of the set (22 U.8.0. 2581)
ymvmas in pert.imm; part thats

"In the performance of his :tune.ﬁonn, the Dlrector
ig autham:ea o=

. [ e * »

“{g)- delegate, as mmﬁm to the
Deputy Divector or other officsrs of the
Agency, any authority conferred gpom the ’
Mrector by the provisions of this Act; * % %"
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Bectica 303(e y?) of the Federal Exeeutives Salary Act of 1964
(5 U.8.C. 5316(75))/establishes the compengation of sush Asmistant
Divectors at Level ¥V wmxmmwmxsm Salavy Bchedule.

Aeeordingly, it appears that the position of Asalistant Director
of the United Ststes Arwy Contirol mzmawmwu a givil
offica within the mesning of 10 U.8,C, 973(b)in thet &b ie specie
10211y crested by law 4nd hag or hey bave te dnties fmpoged
upon b vhich invelve axercising & porticn of the mreﬁ pover,
See 29 Comp. Gen, %3‘[\(1950)&__,3@%6@9 Gen. (1965)
Bupra.

mmmﬁsdmﬁméaMamDthm
show that during most of that ageney's approximstely ten years of
existence, the posision of Assistant Direotor, Weapons Evaluation
and Control Bureau, hag been filled by a military cfficer. The
present incumbent, Vice Admival o USH, was sppointed by
the President and confirmed ag Aeslstant Director by the Senete on
April 6’ 1570,

The Arms Control and Disarmament Acﬁ, amrs, and its legislative
history indicate thet one of the yurposes for areation of the
Armg Conbrol and Disumocsent Agency was to creste an agency with tha

“ospacdty o prévide the essentisl peientific, econoeele, politienl,
military, prychologiesl, and teshmeloglicsl information uwpon which
realistic ame contiel and digemament policy must e bdased.” Sea
section 2 of the set (22 U.5.0, 2550} To enable the agency to
obtain the veried regources and pe el peceggary to ite Hanc-
tioning, varicus provisions were mwmmmmonm
agenay to otadn parscanal from other 5 agenciea., In thia
repard section i(e) (22 v.s.C. 2533.(::} o2 the act provides that
in the performance of his functione the Divector is authorized towe

"{e) ‘e:.:tar int:m W with other Government
aaenme& g;i% tary departments throush
¢ ary of Defense, undar which amoer! or

Amrar tha se of service pmm.ant t¢ this
Antwiﬂmnt : mioetathemmwadmmt

mu." .(Kmdemoﬂng muaé.) :
Such provisicong exprossly provide Lor the detailing of & regalar

military officer 4o the Arms Comtrol and Dimayeament Apeney for ser-
vice parsaant mmamﬁmmmmmmmﬁmn&
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belisve thal the fact that the position in which Admiral ia
serving in » pbdic office to wiich penbers sre raquived to be
meﬁwmaaﬁmmdmwmsmh
removes 1t fron the séope of ssetion #ife). In ocur opinicen, sbce
tion Wife) olearly cvaktittes sn exception to 10 U.8.8, 973(b au
as to previmt the termination of tiw military conddssiong of
cors detalled purmuant ko its provisions, - Adcordingly, itamm
that ¥ice Adniral ecomnigeion and the coomissions of the other
officers vho previously held the pogiticn of Assistant Directer, 414
mm&emwmwmﬁwnﬂm,

Intermntion relative to m ‘Tequent for a list of military
officers holding statutory clvil offions is baing developed and
will bs forwnvdsd to you when it is recedved, EBince it may take
sore time to obtain that information, it appeared that your question
regarding the offiiesrs lated in Mpr, Ideberman’s book showld be
anpwered prior to the mbaiaaim of that information.

We hops this, tomtharwmhthudatawhc mbmlm Jster,
vill sexve thae purpose ofmx-im:y

r"’ r b 4
RTOMEDY FIMIR B STAATS

. Cosptroller General
. of the United States




	16-961 -- Dalmazzi supplemental letter
	Service List 16-961, 16-1017, 16-1423
	Com_. Gen. Ms. B-174218



