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(I) 

QUESTION PRESENTED 

Whether the Atomic Energy Act of 1954 (AEA),  
42 U.S.C. 2011 et seq., preempts state laws that prohibit 
activities within a State’s regulatory jurisdiction (here, 
conventional uranium mining) when such laws are 
grounded in radiological-safety concerns about related 
activities that are federally regulated under the AEA 
(here, the milling of uranium ore and disposal of “tail-
ings” byproduct material).   
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(1) 

In the Supreme Court of the United States 
 

No. 16-1275 
VIRGINIA URANIUM, INC., ET AL., PETITIONERS 

v. 
JOHN WARREN, ET AL. 

 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS  

FOR THE FOURTH CIRCUIT 

 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

 

INTEREST OF THE UNITED STATES 

This brief is submitted in response to the Court’s or-
der inviting the Solicitor General to express the views 
of the United States.  In the view of the United States, 
the petition for a writ of certiorari should be granted. 

STATEMENT 

 1. a. The Atomic Energy Act of 1954 (AEA), 42 U.S.C. 
2011 et seq., establishes a comprehensive scheme for the 
regulation and development of nuclear energy.  The AEA 
eliminated the federal government’s “monopoly” over 
the “use, control, and ownership of nuclear technology,” 
Pacific Gas & Elec. Co. v. State Energy Res. Conserva-
tion & Dev. Comm’n, 461 U.S. 190, 206 (1983) (Pacific 
Gas), and thereby sought “to encourage widespread par-
ticipation in the development and utilization of atomic en-
ergy for peaceful purposes to the maximum extent con-
sistent with the common defense and security and with 
the health and safety of the public,” 42 U.S.C. 2013(d).  
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Responsibility for implementing the AEA is shared 
among the Nuclear Regulatory Commission (NRC), 
which serves as principal licensing and safety regulator, 
see 42 U.S.C. 5841-5845; the U.S. Department of Energy 
(DOE), which oversees federal research and promotional 
activities, see 42 U.S.C. 5811-5813, 7151(a); and the Envi-
ronmental Protection Agency (EPA), which establishes 
generally applicable standards for certain radiation haz-
ards, see, e.g., 42 U.S.C. 2022.1 

Among other responsibilities, NRC licenses and regu-
lates the transfer, possession, use, and disposal of nuclear 
materials throughout the nuclear fuel cycle.  “[S]ource 
material,” including uranium, is regulated upon removal 
from its place of deposit in nature.  42 U.S.C. 2092; see  
42 U.S.C. 2014(z) (defining “source material” to include 
“uranium”).  The AEA provides that “no person may 
transfer or receive in interstate commerce  * * *  any 
source material after removal from its place of deposit in 
nature” unless “authorized by a general or specific license 
issued by [NRC].”  42 U.S.C. 2092; see 10 C.F.R. Pt. 40 
(implementing regulations). 

The AEA requires similar licenses for the transfer or 
possession of “special nuclear material,” which includes 
uranium that has been “enriched in the isotope 233 or in 
the isotope 235.”  42 U.S.C. 2014(aa); see 42 U.S.C. 2073-
2074 (2012 & Supp. III 2015) (licensing requirements); 
10 C.F.R. Pt. 70 (implementing regulations).  The AEA 
also requires licenses for the transfer or possession of any 
“byproduct material” that is generated during nuclear-
fuel production or use.  See 42 U.S.C. 2014(e)(1)-(4) (de-
fining several categories of “byproduct material”);  
                                                      

1 These functions were allocated to NRC, DOE, and EPA in the 
1970s, after the Atomic Energy Commission was abolished.  See 
Huffman v. Western Nuclear, Inc., 486 U.S. 663, 666 n.4 (1988). 
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42 U.S.C. 2111-2114 (licensing requirements); 10 C.F.R. 
Pts. 30-39 (implementing regulations).  NRC also re-
quires licenses for the operation of nuclear utilization 
and production facilities, including nuclear power plants, 
uranium enrichment facilities, and fuel-fabrication facil-
ities, as well as spent-nuclear-fuel storage installations.  
See 42 U.S.C. 2014(v) and (cc), 2131-2133; 10 C.F.R. Pts. 
50, 52, 72 (implementing regulations). 

b. Nuclear source material may be obtained through 
several means.  This case concerns conventional ura-
nium recovery, through which uranium ore is excavated 
from the ground through open-pit or underground min-
ing and then subjected to above-ground chemical pro-
cessing.  Pet. App. 4a.  NRC does not regulate the phys-
ical excavation of uranium ore through conventional 
mining (as opposed to other, “in situ” methods of ura-
nium recovery).  See In re Hydro Res., Inc., 63 N.R.C. 
510, 512-513 (2006).  But NRC requirements begin to 
apply once uranium is removed from its “place of de-
posit in nature.”  42 U.S.C. 2092; see 10 C.F.R. 40.3;  
p. 2, supra. 

Once excavated, the uranium ore is transferred by 
truck or conveyor belt to a nearby mill for processing.  
“Milling” involves physically grinding the ore into parti-
cles and then applying chemicals that separate the ura-
nium from the surrounding rock.  Pet. App. 54a-55a.  This 
process generates a small quantity of concentrated ura-
nium known as “yellowcake,” as well as a large amount of 
sandy waste known as “tailings.”  Id. at 4a, 54a-55a & n.2; 
see H.R. Rep. No. 1480, 95th Cong., 2d Sess. Pt. I, at 11 
(1978) (noting that milling 2000 pounds of uranium ore 
yields “only 1 to 5 pounds of usable uranium”). 

The yellowcake is “sold and shipped off-site for en-
richment,” Pet. App. 23a, while the tailings are typically 
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stored at a nearby site.  Because uranium mill tailings con-
tain several substances that are potentially hazardous to 
human health, id. at 205a, 210a, they are subject to ex-
tensive federal regulation.  See 42 U.S.C. 2014(e)(2) (de-
fining “byproduct material” to include uranium mill tail-
ings).  EPA is responsible for promulgating generally 
applicable health, safety, and environmental standards 
associated with the processing and disposal of uranium 
mill tailings.  42 U.S.C. 2022(b)(1)-(2); see 40 C.F.R. Pt. 
192 (containing standards).  NRC implements these 
standards through regulations and site-specific licens-
ing conditions.  See 42 U.S.C. 2111 (requiring licenses 
for byproduct material); 10 C.F.R. 40.1-40.3, 40.20-
40.21, 40.26-40.28, 40.31(h), 40.32, 40.51 (regulating tail-
ings “[b]yproduct [m]aterial” as defined in 10 C.F.R. 
40.4); 10 C.F.R. Pt. 40, App. A (establishing “criteria re-
lating to the operation of uranium mills and the disposi-
tion of tailings or wastes” from milling) (capitalization 
omitted). 
 c. Since 1959, the AEA has empowered NRC to en-
ter agreements that authorize States to license and reg-
ulate the transfer, possession, use, and disposal of by-
product material, source material, and/or sub-critical 
quantities of special nuclear material.  42 U.S.C. 2021(b).  
NRC approves such an agreement under Section 2021 if 
the State has developed a regulatory program that is both 
“adequate to protect the public health and safety with re-
spect to the materials within the State covered by the pro-
posed agreement” and “compatible with [NRC’s] program 
for the regulation of such materials.”  42 U.S.C. 2021(d)(1)-
(2).2  Only a State that has entered into a Section 2021 
agreement may regulate radiological hazards associated 
                                                      

2 Certain AEA responsibilities are reserved to NRC and cannot 
be delegated to a State.  42 U.S.C. 2021(c). 
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with AEA materials.  Cf. 42 U.S.C. 2021(b) (authorizing 
state regulation “[d]uring the duration of such an agree-
ment”); S. Rep. No. 870, 86th Cong., 1st Sess. 12 (1959) 
(Senate Report) (stating that, absent such an agree-
ment, “the Commission has exclusive authority to regu-
late for protection against radiation hazards”). 

Section 2021 also provides that “[n]othing in this sec-
tion shall be construed to affect the authority of any 
State or local agency to regulate activities for purposes 
other than protection against radiation hazards.”  
42 U.S.C. 2021(k) (emphasis added).  The italicized lan-
guage “underscore[s] the distinction  * * *  between the 
spheres of activity left respectively to the Federal Gov-
ernment and the States.”  Pacific Gas, 461 U.S. at 210.  
Under that division, “the Federal Government main-
tains complete control of the safety and ‘nuclear’ as-
pects of energy generation,” while “the States exercise 
their traditional authority over the need for additional 
generating capacity, the type of generating facilities to 
be licensed, land use, ratemaking, and the like.”  Id. at 
212; see id. at 205 (similar). 

2. a. In the late 1970s, the “largest known uranium 
deposit in the United States” was discovered in Pittsylva-
nia County, Virginia.  Pet. App. 5a, 216a.  Following that 
discovery, the Virginia General Assembly directed a com-
mission to “evaluate the environmental effects of uranium 
exploration, mining and milling,” and to identify “any pos-
sible detriments” from those activities to the “health, 
safety, and welfare of Virginia citizens.”  1981 Va. Acts 
1404 (Pet. App. 169a-170a).  In 1982, the General Assem-
bly enacted a law that permitted uranium exploration, but 
imposed a one-year moratorium on uranium mining.  See 
1982 Va. Acts 426 (Pet. App. 170a-177a). 
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In 1983, the General Assembly extended the morato-
rium indefinitely.  See 1983 Va. Acts 3 (1983 Act) (Pet. 
App. 177a-189a).  It found that, “while uranium mining 
and milling activity can generate substantial benefits, it 
also raises a wide range of environmental and other lo-
cal concerns.”  Pet. App. 178a.  The 1983 Act directed 
that “permit applications for uranium mining shall not 
be accepted by any agency of the Commonwealth  * * *  
until a program for permitting uranium mining is estab-
lished by statute.”  Id. at 177a-178a.  The 1983 Act also 
created a working group to consider, inter alia, the risk 
that “radionuclides” generated by “mining, milling and 
tailings management” could contaminate the surround-
ing water, air, and plant and animal life.  Id. at 183a-184a. 
 In 1985, the commission and working group issued 
their final report.  Pet. App. 219a.  A majority of partici-
pants recommended lifting the moratorium, but only if 
the General Assembly “simultaneously” adopted certain 
recommendations “to assure adequate state regulation 
of uranium mining and milling.”  See D. Ct. Doc. 48-17, 
at 8 (Sept. 11, 2015).  Those included the “essential” rec-
ommendation that Virginia become an “agreement 
state” under Section 2021, with the right to regulate mill-
ing and tailings storage, id. at 6; cf. 42 U.S.C. 2021, as 
well as proposed technical limits on radiological emis-
sions from milling and tailings-storage activities, see 
D. Ct. Doc. 48-17, at 6-7.  Despite those recommenda-
tions, the General Assembly neither lifted the morato-
rium nor enacted a “comprehensive mining, milling and 
tailing statute.”  See D. Ct. Doc. 48-14, at 7. 

b. In 2009, Virginia signed a Section 2021 agreement 
with NRC, thereby acquiring regulatory authority over 
“[s]ource materials,” “[s]pecial nuclear materials,” and 
specified categories of “[b]yproduct materials” within 
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the Commonwealth.  Pet. App. 300a; see id. at 298a-
305a.  The agreement expressly excluded the regulation 
of uranium mill tailings, however.  See id. at 301a (ex-
cluding “[t]he regulation of byproduct material as de-
fined in Section 11e.(2) of the [AEA]”); cf. 42 U.S.C. 
2014(e)(2). 

c. For several decades, the owners of the Pittsylvania 
County uranium deposit did not pursue efforts to over-
turn the Commonwealth’s mining moratorium.  When 
uranium prices rose sharply in the mid-2000s, however, 
the landowners lobbied for repeal of the ban.  Pet. App. 
222a.  The General Assembly, the Governor, and Com-
monwealth agencies commissioned studies addressing 
the feasibility, benefits, and risks of potential uranium 
development.  See id. at 222a-223a, 227a-228a.  In 2013, 
bills to lift the moratorium were introduced in the Gen-
eral Assembly, but those legislative efforts failed.  Id. 
at 228a-229a. 

3. Petitioners are the current landowners of the 
Pittsylvania County uranium deposit.  In 2015, petition-
ers brought suit in federal district court, asserting that 
the Commonwealth’s moratorium was preempted by 
the AEA and seeking declaratory and injunctive relief.  
Pet. App. 190a-238a. 

The district court dismissed petitioners’ complaint 
for failure to state a claim.  Pet. App. 53a-82a.  The court 
acknowledged petitioners’ allegation that the morato-
rium rested on “radiological safety concerns” associated 
with milling and tailings management.  Id. at 68a.  The 
court nonetheless concluded that the moratorium was 
not preempted because it facially applied only to min-
ing, and conventional uranium mining is not regulated 
by NRC.  Id. at 71a-80a.  The court recognized that the 
mining ban “might obviate one’s decision to mill and 
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manage the mill tailings” in Virginia, but suggested that 
“such a consequence [was] too far attenuated” to result 
in preemption.  Id. at 80a. 

4. The court of appeals affirmed.  Pet. App. 1a-52a. 
a. The court of appeals held that Virginia’s morato-

rium was not preempted.  Pet. App. 13a-19a.  The court 
acknowledged that “uranium milling and tailings stor-
age” are “regulated by the NRC,” and it agreed that 
“[S]tates may therefore not regulate them except for 
purposes other than protection against radiation haz-
ards.”  Id. at 13a-14a.  But the court found it dispositive 
that “the plain language of the Commonwealth’s ban 
does not mention uranium milling or tailings storage,” id. 
at 14a, and it declined to “look past the statute’s plain 
meaning to decipher whether the legislature was moti-
vated to pass the ban by a desire to regulate uranium 
milling or tailings storage,” ibid.  While acknowledging 
that “sister circuits” had found state laws motivated by 
radiological-safety concerns to be preempted, the court 
found those decisions “distinguishable” because they in-
volved laws that “surgically targeted,” or “purport[ed] to 
regulate” directly, activities within NRC’s jurisdiction.  
Id. at 16a-18a. 

b. Judge Traxler dissented.  Pet. App. 20a-52a.  He 
explained that “established Supreme Court law makes 
clear that the AEA preempts state statutes enacted for 
the purpose of protecting against the radiological dan-
gers of activities the AEA regulates,” including “ura-
nium milling and tailings management.” Id. at 52a; see 
id. at 32a-38a.  He further noted respondents’ conces-
sion, for purposes of their motion to dismiss, that the 
Commonwealth had “banned uranium mining only as a 
means to prevent milling and tailings management from 
occurring in Virginia.”  Id. at 20a, 27a.  Because “Congress 
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has taken away a state’s ability to limit mining for th[at] 
particular reason,” id. at 20a, Judge Traxler concluded 
that petitioners had stated a valid preemption claim. 

DISCUSSION 

The Fourth Circuit held that a Virginia law allegedly 
motivated by concerns about the radiological safety of 
uranium milling and tailings-management activities, 
and intended to prevent those activities from occurring 
within the Commonwealth, may escape preemption so 
long as the law operates directly and immediately on an 
antecedent activity (mining) that is subject to state con-
trol.  That cramped view of AEA preemption conflicts 
with this Court’s decision in Pacific Gas & Electric Co. 
v. State Energy Resources Conservation & Development 
Commission, 461 U.S. 190 (1983) (Pacific Gas), and with 
published decisions of the Second and Tenth Circuits.  
The question presented is important and likely to recur 
in other nuclear-safety contexts, and this case is an ap-
propriate vehicle to resolve it.  The petition for a writ of 
certiorari therefore should be granted. 

A.  The Court Of Appeals’ Decision Is Incorrect 

Petitioners’ complaint states a claim that Virginia’s 
moratorium on uranium mining is preempted by the AEA. 

1. Federal law is “the supreme Law of the Land,” 
U.S. Const. Art. VI, Cl. 2, and it may preempt state law 
in several ways.  “First, Congress can define explicitly 
the extent to which its enactments pre-empt state law.”  
English v. General Elec. Co., 496 U.S. 72, 78 (1990).  
“Second, in the absence of explicit statutory language, 
state law is pre-empted where it regulates conduct in a 
field that Congress intended the Federal Government 
to occupy exclusively.”  Id. at 79.  “Finally, state law is 
pre-empted to the extent that it actually conflicts with 
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federal law,” including when “state law ‘stands as an ob-
stacle to the accomplishment and execution of the full 
purposes and objectives of Congress.’  ”  Ibid. (citation 
omitted). 

This Court has addressed the AEA’s preemptive 
reach on several occasions.  In Pacific Gas, the Court 
concluded that the “Federal Government has occupied 
the entire field of nuclear safety concerns, except [for] 
the limited powers expressly ceded to the States.”  
461 U.S. at 212.  The Court observed that the AEA gives 
NRC “exclusive jurisdiction to license the transfer, de-
livery, receipt, acquisition, possession, and use of nuclear 
materials,” id. at 207, and permits state regulation of 
such materials only if authorized by agreement, id. at 
208-209.  The Court also explained that the AEA’s 
preservation of state authority to “regulate activities for 
purposes other than protection against radiation haz-
ards,” 42 U.S.C. 2021(k) (emphasis added), “underscored 
the distinction” drawn by Congress “between the 
spheres of activity left respectively to the Federal Gov-
ernment and the States.”  461 U.S. at 210.  Under that 
division of responsibility, the federal government “regu-
late[s] the radiological safety aspects involved” in AEA 
activities—there, the “construction and operation of a 
nuclear plant”—while the States retain their “traditional 
responsibility” to “determin[e] questions of need, relia-
bility, cost, and other related state concerns” not involv-
ing radiological safety.  Id. at 205.  The Court found that 
the state statute at issue in Pacific Gas, which imposed 
a moratorium on construction of new nuclear plants, sur-
vived preemption only because the State had plausibly 
explained that the purpose of its legislation was to ad-
dress “economic problems, not radiation hazards.”  Id. at 
213; see id. at 213-216. 
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In the present case, the court of appeals cited other 
language in Pacific Gas commenting on the difficulty of 
ascertaining “legislative motive.”  Pet. App. 14a (quoting 
Pacific Gas, 461 U.S. at 216).  The Pacific Gas Court 
made those observations, however, only after stating 
that it was “necessary to determine whether there [was] 
a nonsafety rationale for” the challenged California law, 
461 U.S. at 213; that California had asserted an eco-
nomic, non-safety-related rationale for that law, ibid.; 
and that the court of appeals in that case had found the 
law to be “directed towards purposes other than protec-
tion against radiation hazards,” id. at 214 (citation omit-
ted).  Here, by contrast, the Fourth Circuit simply “de-
cline[d] to examine why the Commonwealth chose to 
ban uranium mining,” Pet. App. 15a, thus treating as ir-
relevant petitioners’ allegation that Virginia’s mining 
moratorium is intended to address radiological-safety 
hazards associated with milling and tailings-management 
activities. 

In Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984), 
the Court explained that Pacific Gas had “examined the 
relationship between federal and state authority in the 
nuclear energy field” and had “concluded that States are 
precluded from regulating the safety aspects of nuclear 
energy.”  Id. at 240-241.  The Court observed that “Con-
gress’ decision to prohibit the States from regulating the 
safety aspects of nuclear development was premised on 
its belief that the Commission was more qualified to de-
termine what type of safety standards should be enacted 
in this complex area.”  Id. at 250. 

In English v. General Electric Co., supra, the Court 
explained that the AEA establishes two related forms 
of field preemption.  496 U.S. at 84.  Observing that Pa-
cific Gas had “defined the pre-empted field, in part, by 



12 

 

reference to the motivation behind the state law,” the 
Court reaffirmed that a state law “motivated by safety 
concerns” about NRC-regulated activities is preempted.  
Ibid.  The Court further held that even state regulation 
“ ‘enacted out of nonsafety concerns’ ” would be pre-
empted if it had a sufficiently “direct and substantial ef-
fect” on NRC licensees’ decisions “concerning radiologi-
cal safety levels.”  Id. at 84-85 (quoting Pacific Gas,  
461 U.S. at 212).  Thus, “even as  * * *  part of the pre-
empted field is defined by reference to the purpose of 
the state law in question,” “another part of the field is 
defined by the state law’s actual effect on nuclear 
safety.”  Id. at 84. 
 2. a. Petitioners have adequately alleged that Vir-
ginia’s moratorium falls within the preempted “ field of 
nuclear safety concerns.”  English, 496 U.S. at 82 (quot-
ing Pacific Gas, 461 U.S. at 212).  Petitioners contend 
that the Commonwealth has banned uranium mining not 
because of concerns about mining per se, but because of 
fears about radiological hazards associated with the next 
steps of the uranium-development process, which NRC 
regulates under the AEA.  Petitioners allege that the 
“true design” of the moratorium is “to act as an absolute 
bar on the construction of a tailings management facil-
ity,” which state legislators feared would lead to radioac-
tive contamination of the groundwater and environment.  
Pet. App. 232a. 
 If petitioners’ allegations are correct, Virginia’s mor-
atorium is preempted.  The radiological safety of milling 
and tailings management is subject to exclusive federal 
oversight.  Just as “[a] State moratorium on nuclear con-
struction  * * *  falls squarely within the prohibited field” 
if such a moratorium is “grounded in safety concerns” 
about the operation of NRC-licensed nuclear power 
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plants, Pacific Gas, 461 U.S. at 213, so too a State’s mor-
atorium on uranium mining is preempted if that morato-
rium is grounded in safety concerns about the operation 
of NRC-licensed milling and tailings-management facili-
ties.  The fact that conventional mining of uranium ore is 
not subject to NRC regulation does not save Virginia’s 
law.  A State’s purposeful effort to regulate the radiolog-
ical hazards of AEA activities is preempted even if the 
State attempts to regulate those hazards indirectly, as 
by prohibiting necessary antecedent activities that fall 
outside direct federal control. 
 Pacific Gas illustrates this point.  The state agency 
in that case argued that, “although safety regulation of 
nuclear plants by States is forbidden, a State may com-
pletely prohibit new construction until its safety con-
cerns are satisfied by the Federal Government.”  
461 U.S. at 212.  The Court “reject[ed] this line of rea-
soning,” explaining that “the Federal Government has 
occupied the entire field of nuclear safety concerns” as-
sociated with nuclear-plant operations.  Ibid.  The Court 
therefore found it “necessary to determine whether 
there [was] a nonsafety rationale” for California’s mora-
torium on plant construction.  Id. at 213.  Pacific Gas 
thus establishes that “a state cannot use its authority to 
regulate law enforcement and other similar matters as 
a means of regulating [the] radiological hazards” asso-
ciated with AEA-regulated activities.  Skull Valley 
Band of Goshute Indians v. Nielson, 376 F.3d 1223, 
1248 (10th Cir. 2004) (Skull Valley), cert. denied,  
546 U.S. 1060 (2005). 
 b. A state law banning uranium mining based on  
radiological-safety concerns about milling and tailings 
management also runs afoul of conflict-preemption 
principles.  “[A] state judgment that nuclear power is 
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not safe enough to be further developed would conflict 
directly with the countervailing judgment of the NRC.”  
Pacific Gas, 461 U.S. at 213.  Here, Virginia has alleg-
edly “interfere[d] with the objective of the federal reg-
ulation” by deciding for itself that milling and tailings 
management cannot safely be undertaken.  Id. at 219.  
But Congress committed those safety considerations to 
NRC’s oversight.  See id. at 212 (recognizing that a 
State’s enactment of technical specifications for a nu-
clear power plant would “directly conflict with the 
NRC’s exclusive authority over plant construction and 
operation”); cf. id. at 226 (Blackmun, J., concurring in 
part and concurring in the judgment) (“The Court sug-
gests that a safety-motivated state ban on nuclear 
plants would be pre-empted under th[e] [conflict-
preemption] standard as well.”).  If petitioners’ allega-
tions are true, Virginia’s moratorium has “circum-
vented the AEA’s requirements and frustrated its ob-
jectives” by intentionally “prevent[ing] the occurrence 
of  ” activities that Congress intended NRC to regulate, 
for reasons committed to NRC’s jurisdiction.  Pet. App. 
21a, 52a (Traxler, J., dissenting). 
 States concerned about radiological hazards may uti-
lize other mechanisms that do not stand as an obstacle 
to Congress’s objectives.  States may seek NRC’s au-
thorization to regulate uranium mill tailings.  See pp. 4-5, 
supra.  If granted this authority, a State may impose 
radiological-safety standards that are “more stringent 
than” those adopted and enforced by NRC.  42 U.S.C. 
2021(o)(2).  Despite obtaining a Section 2021 agreement 
for other kinds of nuclear materials, Virginia declined 
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to seek such authority for uranium mill tailings.  See 
Pet. App. 21a, 49a-50a (Traxler, J., dissenting).3 
 3. In holding that Virginia’s moratorium was not 
preempted, the court of appeals observed that the stat-
ute “does not mention uranium milling or tailings man-
agement,” Pet. App. 14a, and the court “decline[d]” to 
“look past the statute’s plain meaning to decipher 
whether the legislature was motivated” by an impermis-
sible radiological-safety consideration, ibid.  It is well-
established, however, that field-preemption analysis un-
der the AEA requires assessing the State’s purpose.  See 
42 U.S.C. 2021(k) (saving from preemption state regu-
lation undertaken “for purposes other than protection 
against radiation hazards”); English, 496 U.S. at 84 (re-
affirming that “part of the pre-empted field is defined 
by reference to the purpose of the state law in ques-
tion”); Pacific Gas, 461 U.S. at 214 (deferring to lower 
court’s factual assessment that the challenged law was 
“directed towards purposes other than protection 
against radiation hazards”) (citation omitted). 
 Respondents’ alternative arguments also lack merit.  
Respondents assert that, because “nothing in the [AEA] 
regulates the conventional mining of uranium on non-
federal lands,” the “States can regulate or prohibit such 
mining for any reason, including radiological safety 
concerns.”  Br. in Opp. 17.  Respondents view the “pur-
pose” test as preempting a state law only if it both “reg-
ulates an NRC-regulated activity” and does so “based 

                                                      
3 States concerned about the safety of AEA-regulated activities 

may also participate in NRC licensing and rulemaking proceedings 
and may seek judicial review of NRC’s determinations if they are 
aggrieved.  See Entergy Nuclear Vt. Yankee, LLC v. Shumlin,  
733 F.3d 393, 427-428 (2d Cir. 2013) (noting this point); Skull Valley, 
376 F.3d at 1254 (same). 
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on radiological safety concerns.”  Id. at 18.  But that 
view is irreconcilable with Pacific Gas, which observed 
that a statute that “seek[s] to regulate the construction 
or operation of a power plant” would “clearly be imper-
missible  * * *  even if enacted out of nonsafety concerns.”  
461 U.S. at 212.  Thus, the “purpose” test has practical 
relevance only where a State is operating within a field 
where a State enjoys substantive authority to regulate. 
 State regulation of conventional uranium mining is 
permissible if that regulation is grounded in concerns 
about mining itself, which is not subject to NRC regu-
lation.  But if Virginia’s mining moratorium was in-
tended to address radiological-safety concerns purport-
edly raised by subsequent milling and tailings manage-
ment activities—activities that NRC does regulate—the 
State cannot escape preemption simply by imposing its 
prohibition one step earlier in the production process.  In 
Pacific Gas, the Court acknowledged that NRC “was not 
given authority  * * *  over the economic question whether 
a particular [nuclear] plant should be built,” 461 U.S. at 
207, and it held that a State could forbid such construc-
tion if it did so for economic reasons, see id. at 213-216.  
The Court made clear, however, that a functionally 
identical state-law ban would be preempted if it was 
“grounded in safety concerns” or rested on “a state 
judgment that nuclear power is not safe enough to be 
further developed,” since such a judgment “would con-
flict directly with the countervailing judgment of the 
NRC.”  Id. at 213; see ibid. (“A state moratorium on nu-
clear construction grounded in safety concerns falls 
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squarely within the prohibited field.”).  The same prin-
ciples apply here.4 
 Respondents are likewise wrong in placing disposi-
tive weight on the fact that the Virginia statute does not 
expressly “prohibit[] or otherwise regulate[] milling fa-
cilities or tailings storage.”  Br. in Opp. 26; see id. at 30.  
Once uranium ore is mined, milling and tailings man-
agement are the next steps in the production process.  
See pp. 3-4, supra.  Reports and studies reflect that Vir-
ginia decisionmakers understood that mining, milling, 
and tailings storage would occur at a single “uranium de-
velopment complex.”  D. Ct. Doc. 48-14, at 16; see, e.g., 
D. Ct. Doc. 48-10, at S-1 (“A uranium development facil-
ity typically includes a mine, a mill, and a tailings (waste) 
management area.”).  Those reports also reflected an 
awareness that, although “milling and tailings are regu-
lated under federal law,” “mining is regulated under 
state law.”  D. Ct. Doc. 48-15, at 10.  Petitioners have ad-
equately alleged that respondents banned “the anteced-
ent mining of uranium ore” for the purpose of rendering 
infeasible any milling or tailings storage in the Common-
wealth.  Pet. Reply Br. 1. 
 Respondents’ remaining arguments fare no better. 
Although Section 2021(k) is framed as a “savings clause” 
                                                      

4 If construction of a new nuclear power plant is allowed to pro-
ceed, NRC generally exercises exclusive authority over the specifi-
cations of its construction (e.g., thickness of spent-nuclear-fuel pool 
walls).  But the state law at issue in Pacific Gas addressed the an-
tecedent question whether a plant should be constructed, not how it 
should be constructed.  See 461 U.S. at 212.  The court of appeals in 
the present case therefore was wrong in describing Pacific Gas as 
involving an activity “clearly committed to the NRC’s regulatory 
authority.”  Pet. App. 10a & n.2 (citation omitted).  The district court 
committed the same error.  See id. at 77a-78a.  
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(Br. in Opp. 6, 20), and the AEA contains no express-
preemption provision, such statutory schemes may none-
theless give rise to preemption.  See, e.g., International 
Paper Co. v. Ouellette, 479 U.S. 481, 493 (1987).  Indeed, 
Section 2021(k) “underscore[s]” Congress’s intention that 
the federal government would possess exclusive author-
ity over “  ‘protection against radiation hazards’ ” associ-
ated with AEA materials.  Pacific Gas, 461 U.S. at 210 
(quoting 42 U.S.C. 2021(k)).5  And although States may 
permissibly regulate “radiation hazards  * * *  outside 
[NRC’s] bailiwick,” including hazards associated with 
“x-ray equipment [and] radon-screening companies,” 
Br. in Opp. 21 (footnote omitted), the moratorium here 
was allegedly motivated by concerns about uranium 
milling and tailings management, which are subjects 
“regulated by the [AEA],” Pet. App. 41a n.13 (Traxler, 
J., dissenting). 
 Contrary to respondents’ suggestion (Br. in Opp. 22), 
petitioners’ approach would not leave a regulatory la-
cuna.  States retain the authority to regulate conven-
tional uranium mining—or to prohibit it altogether—so 
long as its laws do not have the “purpose” or “direct and 
substantial effect” of regulating the radiological haz-
ards of NRC-licensed activities.  English, 496 U.S. at 
85.  Thus, applying Pacific Gas would not mean that 
“  entities could mine free of government oversight.”  Br. 
in Opp. 22 (quoting Pet. App. 13a). 

                                                      
5 The bill containing Section 2021(k) originally included a sen-

tence expressly preempting state laws regulating the radiation haz-
ards of AEA materials.  That sentence was struck as “unnecessary” 
because, “[w]ith or without th[e] sentence,” a State could not regu-
late radiological hazards unless it first “enter[ed] into an agreement 
with the Commission.”  Senate Report 3. 
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 To be sure, “Congress did not intend that nuclear 
power be developed ‘at all costs,’ ” and it generally left 
States free to address concerns other than radiological 
safety.  Pacific Gas, 461 U.S. 200; see id. at 222-223.  But 
Congress and NRC have made the judgment that milling 
and tailings management may be undertaken safely un-
der federal regulations.  Id. at 213.  A moratorium in-
tended to render such activities infeasible, based on a 
State’s disagreement with that federal safety judgment, 
both intrudes upon an exclusively federal field and 
“stands as an obstacle” to the fulfillment of Congress’s 
objectives.  English, 496 U.S. at 79 (citation omitted). 

B. The Decision Below Conflicts With Decisions Of Other 
Courts Of Appeals 

In addition to conflicting with Pacific Gas, the court of 
appeals’ ruling conflicts with decisions of the Second and 
Tenth Circuits in cases involving analogous claims of AEA 
preemption.  Those courts held that state laws grounded 
in radiological-safety concerns were preempted, even 
though the immediate objects of state regulation involved 
areas of traditional state authority. 

In Skull Valley, supra, the Tenth Circuit considered 
a series of Utah laws motivated by concerns about the 
storage and transportation of spent nuclear fuel (SNF).  
Although some of the challenged laws facially regulated 
SNF, others did not.  One provision converted to state 
control a county road that led to a proposed SNF storage 
site.  376 F.3d at 1251-1252.  Another provision restricted 
counties’ abilities to provide “law enforcement, fire pro-
tection, waste and garbage collection” to SNF storage 
facilities.  Id. at 1247.  A third provision abolished limited 
liability for stockholders in companies operating such fa-
cilities.  Id. at 1250-1251.  Although the AEA does not 
regulate state roads, municipal services, or shareholder-
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liability rules, the Tenth Circuit concluded that “a state 
cannot use its authority to regulate” such matters “as a 
means of regulating radiological hazards” associated with 
NRC-licensed activities.  Id. at 1248.  The court ultimately 
found each provision preempted, based on evidence that 
the State had enacted them to discourage the transpor-
tation and storage of SNF “for reasons of radiological 
safety.”  Id. at 1252; see id. at 1245-1248, 1250-1253.6 

The court of appeals in this case found Skull Valley 
“distinguishable” because Utah’s laws “surgically tar-
geted the transportation and storage of spent nuclear 
fuel.”  Pet. App. 16a.  Petitioners have similarly alleged, 
however, that Virginia banned uranium mining solely to 
prevent milling and tailings management.  Id. at 215a-
232a.  The court below also suggested that Virginia’s 
“two-sentence moratorium” on uranium mining “pales in 
comparison” to the “comprehensive scheme” enacted by 
Utah.  Id. at 17a.  But the Tenth Circuit in Skull Valley 
analyzed the challenged provisions individually, and it 
held that the AEA preempted even those provisions that 
did not “specifically mention[] th[e] NRC-regulated activ-
ity.”  Id. at 16a; see id. at 42a-44a (Traxler, J., dissenting). 

The court of appeals’ decision also conflicts with  
Entergy Nuclear Vermont Yankee, LLC v. Shumlin,  
733 F.3d 393 (2d Cir. 2013) (Entergy), which concerned a 
series of Vermont laws providing that a nuclear power 
plant could renew its operating license and store newly 
generated SNF only with explicit approval by the state 

                                                      
6 When the State petitioned for a writ of certiorari, the United 

States filed a brief at this Court’s invitation expressing the view that 
the challenged Utah laws were preempted.  See U.S. Amicus Br. at 
10-19, Nielson v. Private Fuel Storage, L.L.C., No. 04-575 (Nov. 4, 
2005). 
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legislature.  Id. at 401, 403.  In an effort to avoid preemp-
tion, the legislature included findings that these laws 
were based on “economic” and other nonsafety concerns.  
Id. at 415-416, 424.  But the Second Circuit concluded 
that the preemption inquiry “[did] not end at the text of 
the statute,” id. at 416, and that it was necessary to “de-
termine the actual intent motivating [the laws’] pas-
sage,” id. at 424.  The court canvassed the legislative rec-
ord and ultimately determined that the laws were im-
properly “grounded in safety concerns” and therefore 
preempted.  Id. at 428 (citation omitted); see id. at 415-
428.  This “more searching review” into the laws’ “true 
purpose,” which the court understood to be required by 
Pacific Gas, see id. at 416, cannot be squared with the 
Fourth Circuit’s refusal to consider anything apart from 
the statutory text.  Cf. Pet. App. 14a. 

The court of appeals stated that the Second Circuit 
in Entergy “sought to determine the Vermont legisla-
ture’s intent only after holding that the challenged law 
regulated an ‘activity’—the operation of nuclear power 
plants—within the meaning of Section 2021(k) of the 
[AEA].”  Pet. App. 17a.  That is incorrect.  The Second 
Circuit found the laws preempted because they were mo-
tivated by radiological-safety concerns, not because the 
laws facially regulated an NRC-regulated activity.  See 
Entergy, 733 F.3d at 435 (Carney, J., concurring) (mak-
ing same observation).  Indeed, a state law that directly 
regulated nuclear-power operations would be preempted 
“even if enacted out of nonsafety concerns.”  Pacific Gas, 
461 U.S. at 212; see English, 496 U.S. at 85 n.7; Pet. 
App. 45a-46a (Traxler, J., dissenting). 
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 C. The Question Presented Is Important And Squarely  
Presented Here 

“  ‘[T]he Federal Government has occupied the entire 
field of nuclear safety concerns, except the limited pow-
ers expressly ceded to the States.’  ”  English, 496 U.S. 
at 82 (quoting Pacific Gas, 461 U.S. at 212).  This case 
presents the question whether a State may address pur-
ported radiological-safety concerns indirectly, through 
regulations designed to render practically infeasible ac-
tivities that the State believes to be unsafe but that are 
subject to exclusive NRC oversight.   

That question is important:  The preemptive field of 
“nuclear safety concerns” covers not only the early 
stages of fuel development (such as milling and tailings-
management), but also each subsequent stage of the nu-
clear fuel cycle.  Under the Fourth Circuit’s analysis, 
States could effectively prevent federally regulated ac-
tivities that the States believe to be unsafe, by erecting 
“bottlenecks” at antecedent stages that are not them-
selves subject to federal regulation.  States could, for 
example, pass laws that impede physical access to nu-
clear facilities, diminish the availability of source mate-
rials or equipment necessary for nuclear development, 
or erect financial barriers to the development of nuclear 
energy.  States will likely continue to face pressures to 
restrict or prohibit private nuclear-energy develop-
ment.  See, e.g., Entergy, 733 F.3d at 413 & n.20 (noting 
that the development of interstate energy markets has 
resulted in “less public support for continued operation 
of in-state nuclear power plants and greater opposition 
to such local plants on safety as well as non-safety 
grounds”).  Review here would assist state legislators, 
as well as lower courts and federal regulators, by clari-
fying the AEA’s preemptive scope. 
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This case presents a suitable vehicle to address the 
question presented.  Respondents have conceded that, 
for purposes of their motion to dismiss, the courts should 
take as true petitioners’ allegation that the Virginia mor-
atorium was motivated by radiological-safety concerns.  
This Court therefore need not decide what evidence 
would be necessary or sufficient to prove those allega-
tions.  Rather, the Court need only decide whether such 
a motivation, if proved, would provide a sound basis for 
holding the Virginia moratorium to be preempted, even 
though the immediate object of the moratorium (ura-
nium mining) is an activity subject to state rather than 
federal regulation. 

CONCLUSION 

The petition for a writ of certiorari should be granted. 
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