
       U.S. Department of Justice 

       Office of the Solicitor General 
 

 
       Washington, D.C. 20530 
 
       January 10, 2018 
 
Honorable Scott S. Harris 
Clerk 
Supreme Court of the United States 
Washington, D.C. 20543 
 
 Re: Dalmazzi v. United States, No. 16-961 
  Cox v. United States, No. 16-1017 
  Ortiz v. United States, No. 16-1423 
   
Dear Mr. Harris: 
 
 These consolidated cases are scheduled for argument on January 16, 2018.  The principal 
question presented concerns the interpretation of 10 U.S.C. 973(b), and the parties’ briefs cite and 
discuss a number of relevant opinions issued by the Attorney General, the Office of Legal Counsel, 
and the Comptroller General. 
 
 During the preparation of the government’s brief, the Department of Justice asked the 
United States Government Accountability Office (GAO) for a copy of an unpublished 1971 
Comptroller General opinion addressing the application of Section 973(b)’s predecessor provision 
to certain offices in the Department of Defense.  (The opinion is quoted in a law review article 
cited in the government’s brief (at 32 n.9).  See Lt. John H. Stassen, Military Administrative Law:  
The Civil Office Prohibition, 26 JAG J. 268, 274 & n. 25 (1972).)  
 

Although the GAO was unable to locate a copy of the opinion at that time, it has now made 
the opinion available on its website.  See Comp. Gen. Ms. B-174218 (Nov. 28 1971), 
https://www.gao.gov/assets/690/689219.pdf.   

 
I would appreciate it if you would distribute this letter and the attached opinion to the 

Members of the Court.  Thank you for your assistance. 
 
      Sincerely, 
 
 
 
      Noel J. Francisco 
      Solicitor General 
 
 
cc: See Attached Service List 
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COMPTROW-ER GENERAL OF THE: UNITED STATES 
WASHINGiON, O,C. 2()5.48 

DIGEST .. 

1Ul'ther is :m@ to d&.tA4 z-t; 
1971, in Wic:t1' ¢m+ on an cqg:r of a 
cil'a.tt of 4. han by K. .. 'Which. 
refeni to &ld.&1ontt cf' thi& Ngula!" offlcei-s o-f 
the aJmed fol.'\?ea holdt.ng ciV'.ll o.tti••.. •dfica.l.ly 
our opinion tQ wb.ether offieer=r Utted. 'in M:r-. LidletttM 1 s· 

&ave 'ri..clatina the 1iW by b.oldUt0 etvil. offlcea. 
Y(IU '10o a Un u poaai.ble ot milita.l'Y men 

_. holding sttt.Wtol'Y ei vil ottie,a. 

point ot dlia.ptu l"• elltitled lS"r,ooe, tt 
se.ern• t() he: that the. JJ't seetiwa '73('tl )Vc4' ti tlf: 10, · 
United. Co4e., i1'l that officers ot 
the ct thit an&ed. nn 1d:vlt 
Mr. Li.-bems.tt t.o ba ¢iv11 
Mr. l18't$ the- in the of 

lJepu.ty (Inp.ction semees)t 
General. 1 USA -· · 

Deputy Aesiiltant Viee 
,Qm 

Prin,. AssietM't &. 
f USA 

J)epllty A.llt4&tant Vice 
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'!be euner:rt.· UtlitQd State• Maalsal. 
(197lf12), pages US).-121, indicatea tha.t t.be 10.tttim ot »eprt;y . 
A••id&nt semcee) ·w el.:11fdn&W.. '.!be 
pciutton o:t Aseiate.at ba$ 
been fftabl.iahed v.ltb Colcne1 t 'f1SA, in 
that poaiticm. tn addition it tbit Oeneml 

, USA., i• now PtindpaJ. Auiriant Secretary., 
n»l.arl.iw. ViM , TJSI. 

A.Uc, Major .t USA,. re-
plaead Genenl ; aa ·l'Jeplty 
A11•iatant· Militar.t 

On aimilar- grctUid8 Mr. Li.eb.ermea aliso qt.te#tions the propnat:v 
of Tiet .Mm!Nl • OSI,. hol.41.ng .. the posi'ttett' ot A1ud.stMt 
Oifteto.1'1 Wen.pen• Evaluation· amt Ciintnl :8¢re'au, united states Ams 
Ccntl'Cl $.nd Diilatmatl.wmt Agen.ey. 

s.cticn 9V3(b)it:tt title lG, United stato Code, provides l!l.s 
tollowtJ (I · 

"(b) Bxce»t u p.rov:t•4 by l•t no 
otnoa:r · 0%1 the Mti ve liat or· the Mr!r:l 1 

hgular Wavy, kgular Air Fol"CGf llal"1ne COl"pa, 
or a«guJ.&r Cout may hol.4 a otv:U ottice by 

Ol' 'Vhetber under tbe. t.rrrl. tea 
statea,. a or or State.. !he 

ot 8\1Ch. a <d VU ot.t1ee OCl' the aem.ae of 
ita 1\mctioo.s b;y -®b. on otticer. bi• mill· 
taty. appoln.tment. If 

sectiai m(h}l{ .. derl ftd. trm the a.et f4 July l'J 1870, 294' 
HCtion 18, 16 3191 attticn l.222, Reviled Statute•• 1th.1.cb. as 
orl.g.lna'.Uy ena®e<l applied. only to "ot the Art111 on the a.e-
U.w 11.-t." It ,.. .$nd utenr:ted· to 'incl.ude o:fti .. 
cer1 oo the a.ctivt liata of the ArrtJr¥,. Ma.v:r,· Ai.r rorce. *1"1ne Corpa 
and Coast Guard b.f the act ot Ja..ttU&:ry 2,, 1968, Pub. L. 90-235, 
section Bl s_tat. 10 u.s.c. 973(b}f . 

·The @.at1on1 preente4 ·as to. the ottlCt"ra Which Mr. Liebeman. 
l:iata t.b ·bt1 Art the P"Jaitiona 'Wb!.Ch OCO\IP1 !fcivil 
ottiaea11 ldthin the •at.ting or 10 u.s.c.,. it ao, is. 
there "ot"-M.ae P?'Q'ri.ded by l.&1f' autbority :f'ol" to hold ..-uch 
ottice1 ao u to prevent the tenninati.on o,f tbeiJ;< c(D!J11s.tions! 



A• Mr.,. Lieel'IMJl ind.ia&tea, tbe tea "civll .•• Uted in 
Mction 9'13(b . been &tftned. In our decisic31 
29 cmp. Gen.. cortJ encl.o"4, llhicb Ml'. lJ.•bftma.n 
refera·, ve cone1de:red· the que.UQD..·&• to '8ther a !egular Any ottl-
cer vacated bi• ccmld.ilicn bit accepttng awointilet by the- Secretary 
ot lnterior tQ the poei:ticn ot· Oomrd.111•icaer ot Boad8 tor Alaska, 
a ,OsitiQn 'VhiOh waa adlniniatre.tiwl.y by the secrets:ry. 

ln tut 4e¢i·aion w coiloluded atter, a: lengthy di.•cusaion ot 
our 4-citiona on tM llUl>ject at vell ae decilions of the 
CcmpUoller of the 'treaaurr, aenere+. the coU.rta and 
other authO.ritie•• tbat th$ tet'nl·woidl off'1Ctl;tt aa diatingtdlbed 
trat itmlltaey i• 11Nbllo office" &nd ia 
uaually defined in much. the •amll tems. JA110. that deciaion we 
quoted Juclicial. · decisiona tr> the •ttect that· the chief' ·element.a ot 
a "piblic ottice" an: tbe f:.l)ecitlc ·mwtt be created by 
l.av; there auat be certain ®finite Cbltie:t :bnposed b7 l.aY on the 
inCl.Wbent, and they ll!U.8t inVol.ve the .-.mae ot l(me po:rtit*l o! 
the IOWreign Since tbit i)otiticri in·tuetiio.n in.that deei .... 
eion :4id. not .et. thest erlteria, we conclud.*4 that it wa not a 
o:ivll office lldlich would oauae the. Al'fll1 ctticer.•a aocept:ance ot it 
to va.cate h!a Amy caamiaaion. 

In our decision " ·coap •. Gtm. a3ov(1,;5)t .. cagy to 
vhich Mr. IJ.e\Jeiuan. al.so referth w .conaid.tnd tM tueltion or· 
whether a· le.gul.u Ariirs -Officer accepted a .,Oi'Vil ottice'' so aa to 
teminate: hill appointment in the krr.rty by Heepting a temporary 
appointment ae a apeeiaJ:. in the Libnry of Oorlgress 
while participating in an -progrem.attendi:ag law 
e®ool. In that. deciaion we.l'leld tbe.t oince the pold.t1ons of 
1pecial. 'PO].ice a:ppoint.d by the Librarian Qt· Congress vere created 
by a lltatute which defines their dUtie.1 and that suob police exe:r-
ciee scme ot the powera of such e. 
position-· the &cceptanee Of a cl.vil otttee. . . . 

It vas alaO hel<f in that deeiaicn that the faet that the offl-
ce:t vaa on excea1 . leave at the ttme he accepted. the· ofti.ee pl'OY'!ded 
no basis viewing his acceptance u not te1'1,!dn&.ting his appoint- . / 
ment as a RegUlr.t.r Arrrry Otticer Since, hem 2; Comp. Gen. 371,// 
381 (1sii.5), 1'The atatute makes the· tw poaiticns itleartpatible a.a a 

of law, 'Vi thout qual.iticati® azid .. Y.l:bhout regs.rd to any 
shoving of campatibility in tact bf reason of·lea.ve Qf absenoe, or 
othendse. witb respect a particular offleer and a partieula.r 
position." · · 
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Alao, in the 1965. deeisian - cited 29: ea.up. a.m. 
the etffft that wetb.P a. prtieular poSiticn i·a a "eiv.tl ia 
r:tot 4etem11:ied b;r tbe or of the dutie• ot. 
t1:1e ott.ic.e.· In tbia comiection cnae fit B .. W. 
2d i&3 (19't1> ...... 45.tea .. rem the eoUl.'t emit'*1ed. . . 
Preaide.nt or the Uid.vemty of' WiffCtlstn ltho·., eleete<i by th• 
BolU'\\ ot aegenta Of. the Vnivemty· eubo:tdinate to them did not 
held a public otf1.oe while a.: j'Ut;1ce ct * ,eace· o:t a notary '}idJlic 
ii a ·p.lbli" oi'tlC$1'. 

!1Ue\U S'HtUity 1947, 61 Stat. 499, 
enat.J4. the Jkt1¢nal. MUitruy v.!:th a secreta.r:r of 
Dete9e q i ta bead. · _lrioluded in the lattonal Military EStabUP... 
met wre the- ot ArtJJY,. 1111.vy 1. and Air rc.rce ·and. an 
other by .n. Section 4 ot the lat!mal 
Secv.ntr Aet •. Qt l.9\9,. 53· .m. conwl'ted tbe 
laticcal M111ttuoy into the ot Detenee aa 
a.n e:zecutive .. of 
tbe A:nr:/, ·aav;r. and·Ai:t :rorce as mW:tar,r within the 

o'Z nd'enM,(- of law SN UOY cOdified 
tn 10 v.s.c .. l01(5).V{6)Y.(7)J',n4 131.V 1'be. ot.the Deparl ... 
ment of a.fi a military 

Vl:Mlei- .llU.Ch statutoey pl*QV'i:aiCtl#t it ·1a·Oltl' Ol'inion tbAt offlce4 
IUl4 pon tiona 1n the Deparia:lent. Qf. Deferu&O aut be vi.Md as 

m.litaey otfieea eM·pQaiUons o.ni!fnot. pmlic Ottiees ot a dv1l 
natue. lrt tbi• ngw:'d:, tb!Lt the of Dei'enae 
and three Qedal t(, advi_,e Qt!· a.ad.at him be appointed. 
tran ci v.:Uian 111-1. the. laY tb.a:t · r>tticen of 
the a:.med •meos .WtaU.td 4uti ... aaaiatant.• and 
pe:raon&J. &14e.t to· the' .. DetenM. Any otticeio. •detailed 

to .Hl."'tt an .hi• m.lltaty .errl.oe: and .. 

!he titl.• n of the Jlatloital Security 
Act a.:e now codit.11\ld tn title lO ot the coae ana 8.$ 
ccditJ.e4 provide o• seereta.ey. · ot DefeDM ( ncttiott 134 )/("eight 
A•siatar.at.BeCl4etmes·.of Defenae. and a fo;s•iatant. secretary 
ot Deteno tor. Attaira ( teeW.Ul l36)Pio be 
civilian Ute. Ion$ ot . then PQtd tione 1• by 
111. ndlital-1 omce'- Md• a.r.e not ·awe.l'la o:,t. ms :milita.r.s' omaer 
pn:Lng. iu. rmy Gtb.er po.ai tion 111 tibe ot De!8rtae Wi cl1 is 
re(U,tred bY, lw· to be tUled Ute. 

. 

.'. :; -:::. .: .... :'.; >.. ·: .. .. 
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Ml: in iht.1947 statute, 10 ot 
the lhdte4 Bt&te• Code tbe 4et&t1 ot otticero. ot the 
aimed fOl'Cff tor ·4ut:r as Oil aid«• to the Secntary 
of net-... ·In 'f'i.ev· ct tlud• a.u\bOri'ty and eon.11del"1.Dt! tha.t 
the ot U a mtlituy N f'zcln a 
c1viliatt thett llJPG&r to be ao sotmd. mud• tor 

the offtc;en by at ftbJect to the ttzio-
viaiOlla O:f 10 u.s.c. Qt tb..ei:r ot Dehnte 

· With th$ ot tho8' ottiae• -¢l"ffte4 by statute 
and "-* by law to tilled bQn rivll.1an life t a liaile.r C<l'l-
clution 1• · reC)Jlired 1fi th to .otbel' om.oo it\ -the Depart-
ment ot Detenae. · · 

ti. Ams and september 
1961, Pub .. L. P!/-m-. 75 atat. 631. a.a NMti4ed (22 u.s .• c. 2551y 
et elltabliab.ed. •·united stat$a .. Al'1t$- Cont:'Ol 8lld Di•mameist rgencq. a Diftetor tU its head who. direction ot the 

ct State• baa r&'1*llibUitY Withitl tbe Govern... 
ment tor a?P «mtrol and u.tters. !hera 1• e..tao p.ro-
Yic1ed. a Deputy Diftctor Vh.C> 1 cert&bl .. ._ exer-
cise the powen ot th\l 

Title II;.«eotian 24 at the act (22 .. amended 
by eectioc 305 of_ the Aot of 1964, approved 
Augwrt .. 1'64; .M-.. L. 88-426.· 7!)· stat. 424 •. tor Assi8'bnltt. 
Mre<rt;on · ot the .Agency a tollcnt 

"Not to exceed mq be · 
appointed by the l'reli4Mt_, t>:r -.!th the and 

t.1$ setvlte •. ·Thtiy IAall mm. chttie• 
arid · sueh po'ftl'S as the .-, .. tt 

addition. Pct3,on 4i·ot.'th,t (22 u.s .. c. 2581);/"' 
provid.tts in pertinent· pan tMt t · · 

"In the pertO:manee of his tunction., the Director 
is authori.ied. to- · · 

• .... •• * 
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. Sect1• 303(e)(75) of the J'edel'al. sa1Uy Act, of' 
(5 5316(7').)}ftatal>UIM• ot ilUCh beutant 
mrtcton ·at Level v ot the ·Salar:r Scbe&t1e. 

it appears i'J.a4t tmt tctit1on of' Aauttant tt.ttecto1' 
of tho Urlited state.a Al'l.1' Contl."td 1; 11 civil 
ott!.oe V!tbin .tM of 10 973(:u;.: t¥t it ia 
flee.Uy cretWed by law sn4 hU or may b&ve . . te 
upon. it vtd.oh involve )tal'Ciaing a pcnottci:a at the power. see 29 C<lmJ• Gen. 363Jl(l950) era. and" emp. aen. 
.!!!Rl!;• • r• ' 

-'l'ba anmial. re.poris of the Ams. and Ageney 
ah« that 4uri.ns moat ot· that ageney• a ten years o't 
exiai.tce; the po-1t1cn ot Ammmt l>ittt<fto.r,_ :Weapon.ii 
and control h8$ bffn 1'11104 by a 'fh!! 
present Vice Admiral • US!f, •e bY' 

PNaidc:lt and aa Dti"Qetol' by the Senate on 
April 6, 197'0. 

1'be Ar.mt tloatl"Ol and. and. ita legiaht1ve 
hiett'Jziy indicmte that oae of the w creation of the 
Arma C<ict1"ol Ind Uiaal!iWmmlt .Agency ws to create an agency 'Id.th the 
Maape.city to p1'6v14e th4:! .u.ential :i1Cient1t1ct econc;mJ.c:, ttollt!.cal, 
?ld.U.tary, an<t itlt0$atim. upcm Vl:d.ch 
reeliatic 8.l'm8 eontNJ. and })CUcy R1USt be baaed. Q Be\! 
section 2 of the act u.s.c. 25'1.)i · To tbe agency to 
obtain the va:tted and per.drw,ea to it• 

ftri,Qlt8 provitdaUl Wft ·made in the- .aCt to all.ow the 
oger10Y .to cbt&in otb8¥' agencies. In thia 
J'f.)glU'd .ution 41.(c') (22 u.s.c. 258l(e:))V"of the act prrlde$ that 
in ot bia tun-cticmt the DiftCior is authorized to-

it(c) Vitb oth$r Government 
ageaoieS1 the =ili!!!l 

Ciert er 
s ·. liiiiCli ii!iiiiff rny Q9 ·.to the 

tor tb$- 'PU"PO" ot ter'V'i¢a purmant to thits 
AC',t to the· 
of aQiii om;m, .their .own . 
agenciea." (Uhderl®.rlng auppli*l.) · · · 

$Uah provilii.all · prcM.de for tlle dete.iliug ot & ioegtl].ar 
tdllta.ry to tlHt Ams Coat1'0l and Agenoy tor acer--
vice JUrlU.ant to tbe Arma Control $14.. .a we do net 

-fnl14 

·' ·., 

::-. 



aelim thai the tact that the poaitioo u. ·Which Adlld.ml. ia 
iJ a to . ..itit:ih.JDD'ben a.a t<). be 

·w1th the. e.dvi• and edaaent o.e senate 
·hal tbe:- acoi- ot lt.\(c). Iu O\U". o.p!niozt, ata-

ticn a.i(c) clearly ·CQUt1tut;u. ac Dttpttl.Cll to 10 u.s.c. 973(bll:to 
.. to tmtmt th-. d the CClllldl-1.Cb· ot otf.l..,. 

+.o 1t1 
that fiot Mlid"1 C'Jlmd•ld.m 8.114 the OO!lillatima · ot t'be other 
ottictN 'fib() .tb-. 'PC*!.t:l.• ·ot A11ifiaat J)i:Nctor; tid 
not up:m of 'tba't·JOliticrt. 

Womtioti to )'Wl' t• a· lilt of .mW.tar, 
ott.loen .bcl.4iiig ·tta.tut.Dl"Y eil'U Ott:f.GM ta ba1n3 deftlq;ed a.d 
will i,. ycu ·1t· ia Sine$ it •Y take 
ecme ts.. obta:!A that· intonsatt-eri. it that rou.r question 

offl.•n-lJ..ated in Kr. book 
Jri,or tc. th.e · l'Ubdla1on ot. that iD:toraation- · 

. . 

W• boPt t.hia)· with the data to be. aubm!:tted later, 
'Will tbG pupo-. cf }"Ol1r. 

!be lfonomb1e WUU• Pio:xmi?e 
Joint "Coainittet 

Vnited state• 

: 
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