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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. V1.)
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CLEAN AIR ACT.

EPA emissions requlations—Hazardous air pollutants from power
plants.—EPA interpreted 42 U. S. C. § 7412(n)(1)(A) unreasonably when it
deemed cost irrelevant to decision to regulate emissions of hazardous air
pollutants from power plants. Michigan v. EPA, p. 743.

CONGRESSIONAL REDISTRICTING. See Constitutional Law.

CONSTITUTIONAL LAW.

Cruel and unusual punishment—Petitioners, death-row inmates, have
failed to establish a likelihood of success on merits of their claim that
Oklahoma’s use of midazolam in its lethal injection protocol violates Eighth
Amendment. Glossip v. Gross, p. 863.

Due process—Armed Career Criminal Act of 1984—Residual clause—
Increased sentence for “violent felony.”—Imposing an increased sentence
under Act’s residual clause—which defines a “violent felony” to include
“conduct that presents a serious potential risk of physical injury to an-
other,” 18 U. S. C. §924(e)(2)(B)—violates due process. Johnson v. United
States, p. 591.

Due process—State licensing of marriage between two people of same
sex—Recognition of out-of-state marriages.—Fourteenth Amendment re-
quires a State to license a marriage between two people of same sex and
to recognize a marriage between two people of same sex when their mar-
riage was lawfully licensed and performed out-of-State. Obergefell v.
Hodges, p. 644.

Elections Clause—Use of commission to adopt congressional dis-
tricts.—Elections Clause and 2 U. 8. C. §2a(c) permit Arizona’s use of a
commission to adopt congressional districts. Arizona State Legislature
v. Arizona Independent Redistricting Comm’n, p. 787.
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TAX CREDITS. See Patient Protection and Affordable Care Act.
TEXAS. See Fair Housing Act.

WORDS AND PHRASES.

“[Clonduct that presents a serious potential risk of physical injury to
another.” Armed Career Criminal Act of 1984, 18 U. S. C. §924(e)(2)(B).
Johnson v. United States, p. 591.
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Syllabus

KING ET AL. ». BURWELL, SECRETARY OF HEALTH
AND HUMAN SERVICES, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 14-114. Argued March 4, 2015—Decided June 25, 2015

The Patient Protection and Affordable Care Act grew out of a long history
of failed health insurance reform. In the 1990s, several States sought
to expand access to coverage by imposing a pair of insurance market
regulations—a “guaranteed issue” requirement, which bars insurers
from denying coverage to any person because of his health, and a “com-
munity rating” requirement, which bars insurers from charging a per-
son higher premiums for the same reason. The reforms achieved the
goal of expanding access to coverage, but they also encouraged people
to wait until they got sick to buy insurance. The result was an eco-
nomic “death spiral”: premiums rose, the number of people buying insur-
ance declined, and insurers left the market entirely. In 2006, however,
Massachusetts discovered a way to make the guaranteed issue and com-
munity rating requirements work—by requiring individuals to buy in-
surance and by providing tax credits to certain individuals to make
insurance more affordable. The combination of these three reforms—
insurance market regulations, a coverage mandate, and tax credits—
enabled Massachusetts to drastically reduce its uninsured rate.

The Affordable Care Act adopts a version of the three key reforms
that made the Massachusetts system successful. First, the Act adopts
the guaranteed issue and community rating requirements. 42 U.S. C.
§§300gg, 300gg-1. Second, the Act generally requires individuals to
maintain health insurance coverage or make a payment to the Internal
Revenue Service, unless the cost of buying insurance would exceed eight
percent of that individual’s income. 26 U.S.C. §5000A. And third,
the Act seeks to make insurance more affordable by giving refundable
tax credits to individuals with household incomes between 100 percent
and 400 percent of the federal poverty line. §36B.

In addition to those three reforms, the Act requires the creation of an
“Exchange” in each State—basically, a marketplace that allows people
to compare and purchase insurance plans. The Act gives each State
the opportunity to establish its own Exchange, but provides that the
Federal Government will establish “such Exchange” if the State does
not. 42 U.S.C. §§18031, 18041. Relatedly, the Act provides that tax
credits “shall be allowed” for any “applicable taxpayer,” 26 U.S.C.
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§36B(a), but only if the taxpayer has enrolled in an insurance plan
through “an Exchange established by the State under [42 U.S.C.
§18031],” §§36B(b)-(c). An IRS regulation interprets that language as
making tax credits available on “an Exchange,” 26 CFR §1.36B-2, “re-
gardless of whether the Exchange is established and operated by a State
...or by HHS,” 45 CFR §155.20.

Petitioners are four individuals who live in Virginia, which has a Fed-
eral Exchange. They do not wish to purchase health insurance. In
their view, Virginia’s Exchange does not qualify as “an Exchange estab-
lished by the State under [42 U. S. C. §18031],” so they should not re-
ceive any tax credits. That would make the cost of buying insurance
more than eight percent of petitioners’ income, exempting them from
the Act’s coverage requirement. As a result of the IRS Rule, however,
petitioners would receive tax credits. That would make the cost of
buying insurance less than eight percent of their income, which would
subject them to the Act’s coverage requirement.

Petitioners challenged the IRS Rule in Federal District Court. The
District Court dismissed the suit, holding that the Act unambiguously
made tax credits available to individuals enrolled through a Federal
Exchange. The Court of Appeals for the Fourth Circuit affirmed. The
Fourth Circuit viewed the Act as ambiguous, and deferred to the IRS’s
interpretation under Chevron U. S. A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U. S. 837.

Held: Section 36B’s tax credits are available to individuals in States that
have a Federal Exchange. Pp. 484-498.

(a) When analyzing an agency’s interpretation of a statute, this Court
often applies the two-step framework announced in Chevron, 467 U. S.
837. But Chevron does not provide the appropriate framework here.
The tax credits are one of the Act’s key reforms and whether they are
available on Federal Exchanges is a question of deep “economic and
political significance”; had Congress wished to assign that question to
an agency, it surely would have done so expressly. And it is especially
unlikely that Congress would have delegated this decision to the IRS,
which has no expertise in crafting health insurance policy of this sort.

It is instead the Court’s task to determine the correct reading of Sec-
tion 36B. If the statutory language is plain, the Court must enforce it
according to its terms. But oftentimes the meaning—or ambiguity—of
certain words or phrases may only become evident when placed in con-
text. So when deciding whether the language is plain, the Court must
read the words “in their context and with a view to their place in
the overall statutory scheme.” FDA v. Brown & Williamson Tobacco
Corp., 529 U. S. 120, 133. Pp. 484-486.
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(b) When read in context, the phrase “an Exchange established by
the State under [42 U. S. C. §18031]” is properly viewed as ambiguous.
The phrase may be limited in its reach to State Exchanges. But it
could also refer to all Exchanges—both State and Federal—for pur-
poses of the tax credits. If a State chooses not to follow the directive
in Section 18031 to establish an Exchange, the Act tells the Secretary
of Health and Human Services to establish “such Exchange.” §18041.
And by using the words “such Exchange,” the Act indicates that State
and Federal Exchanges should be the same. But State and Federal
Exchanges would differ in a fundamental way if tax credits were avail-
able only on State Exchanges—one type of Exchange would help make
insurance more affordable by providing billions of dollars to the States’
citizens; the other type of Exchange would not. Several other provi-
sions in the Act—e.g.,, Section 18031(i)(3)(B)’s requirement that all
Exchanges create outreach programs to “distribute fair and impartial
information concerning . . . the availability of premium tax credits under
section 36B”—would make little sense if tax credits were not available
on Federal Exchanges.

The argument that the phrase “established by the State” would be
superfluous if Congress meant to extend tax credits to both State and
Federal Exchanges is unpersuasive. This Court’s “preference for
avoiding surplusage constructions is not absolute.” Lamie v. United
States Trustee, 540 U.S. 526, 536. And rigorous application of that
canon does not seem a particularly useful guide to a fair construction of
the Affordable Care Act, which contains more than a few examples of
inartful drafting. The Court nevertheless must do its best, “bearing in
mind the ‘fundamental canon of statutory construction that the words
of a statute must be read in their context and with a view to their place
in the overall statutory scheme.”” Utility Air Regulatory Group v.
EPA, 573 U. S. 302, 320. Pp. 486-492.

(c) Given that the text is ambiguous, the Court must look to the
broader structure of the Act to determine whether one of Section 36B’s
“permissible meanings produces a substantive effect that is compatible
with the rest of the law.” United Sav. Assn. of Tex. v. Timbers of
Inwood Forest Associates, Ltd., 484 U. S. 365, 371.

Here, the statutory scheme compels the Court to reject petitioners’
interpretation because it would destabilize the individual insurance
market in any State with a Federal Exchange, and likely create the
very “death spirals” that Congress designed the Act to avoid. Under
petitioners’ reading, the Act would not work in a State with a Federal
Exchange. As they see it, one of the Act’s three major reforms—the
tax credits—would not apply. And a second major reform—the cover-
age requirement—would not apply in a meaningful way, because so
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many individuals would be exempt from the requirement without the
tax credits. If petitioners are right, therefore, only one of the Act’s
three major reforms would apply in States with a Federal Ex-
change. The combination of no tax credits and an ineffective coverage
requirement could well push a State’s individual insurance market into
a death spiral. It is implausible that Congress meant the Act to operate
in this manner. Congress made the guaranteed issue and community
rating requirements applicable in every State in the Nation, but those
requirements only work when combined with the coverage requirement
and tax credits. It thus stands to reason that Congress meant for those
provisions to apply in every State as well. Pp. 492-496.

(d) The structure of Section 36B itself also suggests that tax credits
are not limited to State Exchanges. Together, Section 36B(a), which
allows tax credits for any “applicable taxpayer,” and Section 36B(c)(1),
which defines that term as someone with a household income between
100 percent and 400 percent of the federal poverty line, appear to make
anyone in the specified income range eligible for a tax credit. Accord-
ing to petitioners, however, those provisions are an empty promise in
States with a Federal Exchange. In their view, an applicable taxpayer
in such a State would be eligible for a tax credit, but the amount of
that tax credit would always be zero because of two provisions buried
deep within the Tax Code. That argument fails because Congress
“does not alter the fundamental details of a regulatory scheme in vague
terms or ancillary provisions.” Whitman v. American Trucking
Assms., Inc., 531 U. S. 457, 468. Pp. 496-497.

(e) Petitioners’ plain-meaning arguments are strong, but the Act’s
context and structure compel the conclusion that Section 36B allows tax
credits for insurance purchased on any Exchange created under the Act.
Those credits are necessary for the Federal Exchanges to function like
their State Exchange counterparts, and to avoid the type of calamitous
result that Congress plainly meant to avoid. Pp. 497-498.

759 F. 3d 358, affirmed.

ROBERTS, C. J., delivered the opinion of the Court, in which KENNEDY,
GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. ScCALIA, J.,
filed a dissenting opinion, in which THOMAS and ALITO, JJ., joined, post,
p. 498.

Michael A. Carvin argued the cause and filed briefs for
petitioners.

Solicitor General Verrilli argued the cause for the re-
spondents. With him on the brief were Acting Assistant
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The Patient Protection and Affordable Care Act adopts a
series of interlocking reforms designed to expand coverage

Kentucky, Janet T. Mills of Maine, Brian E. Frosh of Maryland, Mawra
Healy of Massachusetts, Jim Hood of Mississippi, Joseph A. Foster of New
Hampshire, Hector H. Balderas of New Mexico, Eric T. Schneiderman of
New York, Roy Cooper of North Carolina, Wayne Stenehjem of North
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in the individual health insurance market. First, the Act
bars insurers from taking a person’s health into account
when deciding whether to sell health insurance or how much
to charge. Second, the Act generally requires each person
to maintain insurance coverage or make a payment to the
Internal Revenue Service. And third, the Act gives tax
credits to certain people to make insurance more affordable.

In addition to those reforms, the Act requires the creation
of an “Exchange” in each State—Dbasically, a marketplace
that allows people to compare and purchase insurance plans.
The Act gives each State the opportunity to establish its own
Exchange, but provides that the Federal Government will
establish the Exchange if the State does not.

This case is about whether the Act’s interlocking reforms
apply equally in each State no matter who establishes the
State’s Exchange. Specifically, the question presented is
whether the Act’s tax credits are available in States that
have a Federal Exchange.

I

A

The Patient Protection and Affordable Care Act, 124 Stat.
119, grew out of a long history of failed health insurance
reform. In the 1990s, several States began experimenting
with ways to expand people’s access to coverage. One com-
mon approach was to impose a pair of insurance market reg-

al. by H. Guy Collier and Ankur J. Goel; for the Small Business Majority
Foundation, Inc., et al. by Pratik A. Shah, Hyland Hunt, Z. W. Julius
Chen, and John B. Capehart; for Trinity Health by J. Mark Waxman; for
Maurice F. Baggiano by Mr. Baggiano, pro se; for David Boyle by
Mr. Boyle, pro se; for William N. Eskridge, Jr., et al. by Lawrence S.
Robbins and Daniel N. Lerman; for Thomas W. Merrill by James A. Fled-
man and Gillian E. Metzger; and for Marilyn Ralat-Albernas et al. by
Judith A. Scott, Nicole G. Berner, Claire Prestel, and Walter Kamiat.

Briefs of amici curiae were filed for Administrative & Constitutional
Law Professors by Robert A. Destro; for the Citizens’ Council for Health
Freedom et al. by David P. Felsher; and for Former Government Officials
by Boris Bershteyn and Sally Katzen.
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ulations—a “guaranteed issue” requirement, which barred
insurers from denying coverage to any person because of his
health, and a “community rating” requirement, which barred
insurers from charging a person higher premiums for the
same reason. Together, those requirements were designed
to ensure that anyone who wanted to buy health insurance
could do so.

The guaranteed issue and community rating requirements
achieved that goal, but they had an unintended consequence:
They encouraged people to wait until they got sick to buy
insurance. Why buy insurance coverage when you are
healthy, if you can buy the same coverage for the same price
when you become ill? This consequence—known as “ad-
verse selection”—led to a second: Insurers were forced to
increase premiums to account for the fact that, more and
more, it was the sick rather than the healthy who were buy-
ing insurance. And that consequence fed back into the first:
As the cost of insurance rose, even more people waited until
they became ill to buy it.

This led to an economic “death spiral.” As premiums rose
higher and higher, and the number of people buying insur-
ance sank lower and lower, insurers began to leave the mar-
ket entirely. As a result, the number of people without in-
surance increased dramatically.

This cycle happened repeatedly during the 1990s. For
example, in 1993, the State of Washington reformed its indi-
vidual insurance market by adopting the guaranteed issue
and community rating requirements. Over the next three
years, premiums rose by 78 percent and the number of peo-
ple enrolled fell by 25 percent. By 1999, 17 of the State’s 19
private insurers had left the market, and the remaining two
had announced their intention to do so. Brief for America’s
Health Insurance Plans as Amicus Curiae 10-11.

For another example, also in 1993, New York adopted the
guaranteed issue and community rating requirements.
Over the next few years, some major insurers in the individ-
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ual market raised premiums by roughly 40 percent. By
1996, these reforms had “effectively eliminated the commer-
cial individual indemnity market in New York with the
largest individual health insurer exiting the market.” L.
Wachenheim & H. Leida, The Impact of Guaranteed Issue
and Community Rating Reforms on States’ Individual Insur-
ance Markets 38 (2012).

In 1996, Massachusetts adopted the guaranteed issue and
community rating requirements and experienced similar re-
sults. But in 2006, Massachusetts added two more reforms:
The Commonwealth required individuals to buy insurance or
pay a penalty, and it gave tax credits to certain individuals
to ensure that they could afford the insurance they were re-
quired to buy. Brief for Bipartisan Economic Scholars as
Amici Curiae 24-25. The combination of these three re-
forms—insurance market regulations, a coverage mandate,
and tax credits—reduced the uninsured rate in Massachu-
setts to 2.6 percent, by far the lowest in the Nation. Hear-
ing on Examining Individual State Experiences with Health
Care Reform Coverage Initiatives in the Context of National
Reform before the Senate Committee on Health, Education,
Labor, and Pensions, 111th Cong., 1st Sess., 9 (2009).

B

The Affordable Care Act adopts a version of the three key
reforms that made the Massachusetts system successful.
First, the Act adopts the guaranteed issue and community
rating requirements. The Act provides that “each health in-
surance issuer that offers health insurance coverage in the
individual . . . market in a State must accept every . . . indi-
vidual in the State that applies for such coverage.” 42
U.S.C. §300gg-1(a). The Act also bars insurers from
charging higher premiums on the basis of a person’s health.
§300gg.

Second, the Act generally requires individuals to maintain
health insurance coverage or make a payment to the IRS.
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26 U.S. C. §5000A. Congress recognized that, without an
incentive, “many individuals would wait to purchase health
insurance until they needed care.” 42 U.S. C. §18091(2)(I).
So Congress adopted a coverage requirement to “minimize
this adverse selection and broaden the health insurance risk
pool to include healthy individuals, which will lower health
insurance premiums.” Ibid. In Congress’s view, that cov-
erage requirement was “essential to creating effective health
insurance markets.” Ibid. Congress also provided an ex-
emption from the coverage requirement for anyone who has
to spend more than eight percent of his income on health
insurance. 26 U.S. C. §§5000A(e)(1)(A), (e)(1)(B)(i).

Third, the Act seeks to make insurance more affordable by
giving refundable tax credits to individuals with household
incomes between 100 percent and 400 percent of the federal
poverty line. §36B. Individuals who meet the Act’s re-
quirements may purchase insurance with the tax credits,
which are provided in advance directly to the individual’s
insurer. 42 U. S. C. §§18081, 18082.

These three reforms are closely intertwined. As noted,
Congress found that the guaranteed issue and community
rating requirements would not work without the coverage
requirement. §18091(2)(I). And the coverage requirement
would not work without the tax credits. The reason is that,
without the tax credits, the cost of buying insurance would
exceed eight percent of income for a large number of individ-
uals, which would exempt them from the coverage require-
ment. Given the relationship between these three reforms,
the Act provided that they should take effect on the same
day—January 1, 2014. See Affordable Care Act, § 1253, re-
designated § 1255, 124 Stat. 162, 895; §§ 1401(e), 1501(d), id.,
at 220, 249.

C

In addition to those three reforms, the Act requires the
creation of an “Exchange” in each State where people can
shop for insurance, usually online. 42 U. S. C. §18031(b)(1).
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An Exchange may be created in one of two ways. First, the
Act provides that “[e]lach State shall . . . establish an Ameri-
can Health Benefit Exchange . .. for the State.” Ibid. Sec-
ond, if a State nonetheless chooses not to establish its own
Exchange, the Act provides that the Secretary of Health and
Human Services “shall . . . establish and operate such Ex-
change within the State.” §18041(c)(1).

The issue in this case is whether the Act’s tax credits are
available in States that have a Federal Exchange rather than
a State Exchange. The Act initially provides that tax cred-
its “shall be allowed” for any “applicable taxpayer.” 26
U.S.C. §36B(a). The Act then provides that the amount of
the tax credit depends in part on whether the taxpayer has
enrolled in an insurance plan through “an Exchange estab-
lished by the State under section 1311 of the Patient Pro-
tection and Affordable Care Act [hereinafter 42 U.S. C.
§18031].” 26 U. S. C. §§36B(b)-(c) (emphasis added).

The IRS addressed the availability of tax credits by prom-
ulgating a rule that made them available on both State and
Federal Exchanges. 77 Fed. Reg. 30378 (2012). As rele-
vant here, the IRS Rule provides that a taxpayer is eligible
for a tax credit if he enrolled in an insurance plan through
“an Exchange,” 26 CFR § 1.36B-2 (2013), which is defined as
“an Exchange serving the individual market . . . regardless
of whether the Exchange is established and operated by a
State . ..or by HHS,” 45 CFR §155.20 (2014). At this point,
16 States and the District of Columbia have established their
own Exchanges; the other 34 States have elected to have
HHS do so.

D

Petitioners are four individuals who live in Virginia, which
has a Federal Exchange. They do not wish to purchase
health insurance. In their view, Virginia’s Exchange does
not qualify as “an Exchange established by the State under
[42 U.S.C. §18031],” so they should not receive any tax
credits. That would make the cost of buying insurance more
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than eight percent of their income, which would exempt
them from the Act’s coverage requirement. 26 U.S.C.
§5000A(e)(1).

Under the IRS Rule, however, Virginia’s Exchange would
qualify as “an Exchange established by the State under [42
U.S. C. §18031],” so petitioners would receive tax credits.
That would make the cost of buying insurance less than eight
percent of petitioners’ income, which would subject them to
the Act’s coverage requirement. The IRS Rule therefore
requires petitioners to either buy health insurance they do
not want, or make a payment to the IRS.

Petitioners challenged the IRS Rule in Federal District
Court. The District Court dismissed the suit, holding that
the Act unambiguously made tax credits available to individ-
uals enrolled through a Federal Exchange. King v. Sebe-
lius, 997 F. Supp. 2d 415 (ED Va. 2014). The Court of Ap-
peals for the Fourth Circuit affirmed. 759 F. 3d 358 (2014).
The Fourth Circuit viewed the Act as “ambiguous and sub-
ject to at least two different interpretations.” Id., at 372.
The court therefore deferred to the IRS’s interpretation
under Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837 (1984). 759 F. 3d, at 376.

The same day that the Fourth Circuit issued its decision,
the Court of Appeals for the District of Columbia Circuit
vacated the IRS Rule in a different case, holding that the
Act “unambiguously restricts” the tax credits to State Ex-
changes. Halbig v. Burwell, 758 F. 3d 390, 394 (2014). We
granted certiorari in the present case. 574 U. S. 988 (2014).

II

The Affordable Care Act addresses tax credits in what is
now Section 36B of the Internal Revenue Code. That sec-
tion provides: “In the case of an applicable taxpayer, there
shall be allowed as a credit against the tax imposed by this
subtitle . . . an amount equal to the premium assistance credit
amount.” 26 U.S.C. §36B(a). Section 36B then defines


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 473 (2015) 485

Opinion of the Court

the term “premium assistance credit amount” as “the sum
of the premium assistance amounts determined under
paragraph (2) with respect to all coverage months of the
taxpayer occurring during the taxable year.” §36B(b)(1)
(emphasis added). Section 36B goes on to define the two
italicized terms—“premium assistance amount” and “cover-
age month”—in part by referring to an insurance plan that
is enrolled in through “an Exchange established by the State
under [42 U.S.C. §18031].” 26 U.S.C. §§36B(b)(2)(A),
©@2)(A)D.

The parties dispute whether Section 36B authorizes tax
credits for individuals who enroll in an insurance plan
through a Federal Exchange. Petitioners argue that a Fed-
eral Exchange is not “an Exchange established by the State
under [42 U. S. C. §18031],” and that the IRS Rule therefore
contradicts Section 36B. Brief for Petitioners 18-20. The
Government responds that the IRS Rule is lawful because
the phrase “an Exchange established by the State under [42
U.S.C. §18031]” should be read to include Federal Ex-
changes. Brief for Respondents 20-25.

When analyzing an agency’s interpretation of a statute, we
often apply the two-step framework announced in Chevron,
467 U. S. 837. Under that framework, we ask whether the
statute is ambiguous and, if so, whether the agency’s inter-
pretation is reasonable. Id., at 842-843. This approach “is
premised on the theory that a statute’s ambiguity constitutes
an implicit delegation from Congress to the agency to fill in
the statutory gaps.” FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 159 (2000). “In extraordinary cases,
however, there may be reason to hesitate before concluding
that Congress has intended such an implicit delegation.”
Ibid.

This is one of those cases. The tax credits are among the
Act’s key reforms, involving billions of dollars in spending
each year and affecting the price of health insurance for mil-
lions of people. Whether those credits are available on Fed-
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eral Exchanges is thus a question of deep “economic and po-
litical significance” that is central to this statutory scheme;
had Congress wished to assign that question to an agency,
it surely would have done so expressly. Utility Air Regu-
latory Group v. EPA, 573 U.S. 302, 324 (2014) (quoting
Brown & Williamson, 529 U. S., at 160). It is especially
unlikely that Congress would have delegated this decision to
the IRS, which has no expertise in crafting health insurance
policy of this sort. See Gonzales v. Oregon, 546 U. S. 243,
266-267 (2006). This is not a case for the IRS.

It is instead our task to determine the correct reading of
Section 36B. If the statutory language is plain, we must
enforce it according to its terms. Hardt v. Reliance Stand-
ard Life Ins. Co., 560 U. S. 242, 251 (2010). But oftentimes
the “meaning—or ambiguity—of certain words or phrases
may only become evident when placed in context.”
Brown & Williamson, 529 U. S., at 132. So when deciding
whether the language is plain, we must read the words “in
their context and with a view to their place in the overall
statutory scheme.” Id., at 133 (internal quotation marks
omitted). Our duty, after all, is “to construe statutes, not
isolated provisions.” Graham County Soil and Water Con-
servation Dist. v. United States ex rel. Wilson, 559 U. S. 280,
290 (2010) (internal quotation marks omitted).

A

We begin with the text of Section 36B. As relevant here,
Section 36B allows an individual to receive tax credits only
if the individual enrolls in an insurance plan through “an Ex-
change established by the State under [42 U. S. C. §18031].”
In other words, three things must be true: First, the individ-
ual must enroll in an insurance plan through “an Exchange.”
Second, that Exchange must be “established by the State.”
And third, that Exchange must be established “under [42
U.S.C. §18031].” We address each requirement in turn.
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First, all parties agree that a Federal Exchange qualifies
as “an Exchange” for purposes of Section 36B. See Brief
for Petitioners 22; Brief for Respondents 22. Section 18031
provides that “[e]ach State shall . . . establish an American
Health Benefit Exchange . . . for the State.” §18031(b)(1).
Although phrased as a requirement, the Act gives the States
“flexibility” by allowing them to “elect” whether they want
to establish an Exchange. §18041(b). If the State chooses
not to do so, Section 18041 provides that the Secretary “shall
. . . establish and operate such Exchange within the State.”
§18041(c)(1) (emphasis added).

By using the phrase “such Exchange,” Section 18041 in-
structs the Secretary to establish and operate the same
Exchange that the State was directed to establish under
Section 18031. See Black’s Law Dictionary 1661 (10th ed.
2014) (defining “such” as “That or those; having just been
mentioned”). In other words, State Exchanges and Federal
Exchanges are equivalent—they must meet the same re-
quirements, perform the same functions, and serve the same
purposes. Although State and Federal Exchanges are es-
tablished by different sovereigns, Sections 18031 and 18041
do not suggest that they differ in any meaningful way. A
Federal Exchange therefore counts as “an Exchange” under
Section 36B.

Second, we must determine whether a Federal Exchange
is “established by the State” for purposes of Section 36B.
At the outset, it might seem that a Federal Exchange cannot
fulfill this requirement. After all, the Act defines “State” to
mean “each of the 50 States and the District of Columbia”—
a definition that does not include the Federal Government.
42 U.S. C. §18024(d). But when read in context, “with a
view to [its] place in the overall statutory scheme,” the
meaning of the phrase “established by the State” is not so
clear. Brown & Williamson, 529 U. S., at 133 (internal quo-
tation marks omitted).
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After telling each State to establish an Exchange, Section
18031 provides that all Exchanges “shall make available
qualified health plans to qualified individuals.” 42 U. S.C.
§18031(d)(2)(A). Section 18032 then defines the term “qual-
ified individual” in part as an individual who “resides in
the State that established the Exchange.” §18032(f)(1)(A).
And that’s a problem: If we give the phrase “the State that
established the Exchange” its most natural meaning, there
would be no “qualified individuals” on Federal Exchanges.
But the Act clearly contemplates that there will be qualified
individuals on every Exchange. As we just mentioned, the
Act requires all Exchanges to “make available qualified
health plans to qualified individuals”—something an Ex-
change could not do if there were no such individuals.
§18031(d)(2)(A). And the Act tells the Exchange, in decid-
ing which health plans to offer, to consider “the interests of
qualified individuals . . . in the State or States in which such
Exchange operates”—again, something the Exchange could
not do if qualified individuals did not exist. §18031(e)(1)(B).
This problem arises repeatedly throughout the Act. See,
e. g., $18031(b)(2) (allowing a State to create “one Exchange
. . . for providing . . . services to both qualified individuals
and qualified small employers,” rather than creating sepa-
rate Exchanges for those two groups).!

These provisions suggest that the Act may not always use
the phrase “established by the State” in its most natural
sense. Thus, the meaning of that phrase may not be as clear
as it appears when read out of context.

1 The dissent argues that one would “naturally read instructions about
qualified individuals to be inapplicable to the extent a particular Exchange
has no such individuals.” Post, at 508 (opinion of SCALIA, J.). But the
fact that the dissent’s interpretation would make so many parts of the Act
“inapplicable” to Federal Exchanges is precisely what creates the problem.
It would be odd indeed for Congress to write such detailed instructions
about customers on a State Exchange, while having nothing to say about
those on a Federal Exchange.
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Third, we must determine whether a Federal Exchange is
established “under [42 U.S.C. §18031].” This too might
seem a requirement that a Federal Exchange cannot fulfill,
because it is Section 18041 that tells the Secretary when to
“establish and operate such Exchange.” But here again, the
way different provisions in the statute interact suggests
otherwise.

The Act defines the term “Exchange” to mean “an Ameri-
can Health Benefit Exchange established under section
18031.” §300gg-91(d)(21). If we import that definition into
Section 18041, the Act tells the Secretary to “establish and
operate such ‘American Health Benefit Exchange established
under section 18031.”” That suggests that Section 18041 au-
thorizes the Secretary to establish an Exchange under Sec-
tion 18031, not (or not only) under Section 18041. Other-
wise, the Federal Exchange, by definition, would not be
an “Exchange” at all. See Halbig, 758 F. 3d, at 399-400
(acknowledging that the Secretary establishes Federal Ex-
changes under Section 18031).

This interpretation of “under [42 U. S. C. §18031]” fits best
with the statutory context. All of the requirements that an
Exchange must meet are in Section 18031, so it is sensible to
regard all Exchanges as established under that provision.
In addition, every time the Act uses the word “Exchange,”
the definitional provision requires that we substitute the
phrase “Exchange established under section 18031.” If Fed-
eral Exchanges were not established under Section 18031,
therefore, literally none of the Act’s requirements would
apply to them. Finally, the Act repeatedly uses the phrase
“established under [42 U. S. C. §18031]” in situations where
it would make no sense to distinguish between State and
Federal Exchanges. See, e.g., 26 U.S.C. §125(f)(3)(A)
(2012 ed., Supp. I) (“The term ‘qualified benefit’ shall not
include any qualified health plan . . . offered through an Ex-
change established under [42 U. S. C. §18031]”); 26 U. S. C.
§6055(b)(1)(B)(iii)(I) (2012 ed.) (requiring insurers to report
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whether each insurance plan they provided “is a qualified
health plan offered through an Exchange established under
[42 U. S. C. §18031]”). A Federal Exchange may therefore
be considered one established “under [42 U. S. C. §18031].”

The upshot of all this is that the phrase “an Exchange es-
tablished by the State under [42 U. S. C. §18031]” is properly
viewed as ambiguous. The phrase may be limited in its
reach to State Exchanges. But it is also possible that the
phrase refers to all Exchanges—both State and Federal—at
least for purposes of the tax credits. If a State chooses not
to follow the directive in Section 18031 that it establish
an Exchange, the Act tells the Secretary to establish “such
Exchange.” §18041. And by using the words “such Ex-
change,” the Act indicates that State and Federal Exchanges
should be the same. But State and Federal Exchanges
would differ in a fundamental way if tax credits were avail-
able only on State Exchanges—one type of Exchange would
help make insurance more affordable by providing billions of
dollars to the States’ citizens; the other type of Exchange
would not.2

The conclusion that Section 36B is ambiguous is further
supported by several provisions that assume tax credits will
be available on both State and Federal Exchanges. For ex-
ample, the Act requires all Exchanges to create outreach

2The dissent argues that the phrase “such Exchange” does not suggest
that State and Federal Exchanges “are in all respects equivalent.” Post,
at 505. In support, it quotes the Constitution’s Elections Clause, which
makes the state legislature primarily responsible for prescribing election
regulations, but allows Congress to “make or alter such Regulations.”
Art. I, §4, cl. 1. No one would say that state and federal election regula-
tions are in all respects equivalent, the dissent contends, so we should not
say that State and Federal Exchanges are. But the Elections Clause does
not precisely define what an election regulation must look like, so Con-
gress can prescribe regulations that differ from what the State would pre-
scribe. The Affordable Care Act does precisely define what an Exchange
must look like, however, so a Federal Exchange cannot differ from a
State Exchange.
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programs that must “distribute fair and impartial informa-
tion concerning . . . the availability of premium tax credits
under section 36B.” §18031(1)(3)(B). The Act also requires
all Exchanges to “establish and make available by electronic
means a calculator to determine the actual cost of coverage
after the application of any premium tax credit under section
36B.” §18031(d)(4)(G). And the Act requires all Ex-
changes to report to the Treasury Secretary information
about each health plan they sell, including the “aggregate
amount of any advance payment of such credit,” “[alny infor-
mation . . . necessary to determine eligibility for, and the
amount of, such credit,” and any “[ilnformation necessary to
determine whether a taxpayer has received excess advance
payments.” 26 U.S. C. §36B(f)(3). If tax credits were not
available on Federal Exchanges, these provisions would
make little sense.

Petitioners and the dissent respond that the words “estab-
lished by the State” would be unnecessary if Congress meant
to extend tax credits to both State and Federal Exchanges.
Brief for Petitioners 20; post, at 502. But “our preference
for avoiding surplusage constructions is not absolute.”
Lamie v. United States Trustee, 540 U. S. 526, 536 (2004); see
also Marx v. General Revenue Corp., 568 U. S. 371, 385 (2013)
(“The canon against surplusage is not an absolute rule”).
And specifically with respect to this Act, rigorous application
of the canon does not seem a particularly useful guide to a
fair construction of the statute.

The Affordable Care Act contains more than a few exam-
ples of inartful drafting. (To cite just one, the Act creates
three separate Section 1563s. See 124 Stat. 270, 911, 912.)
Several features of the Act’s passage contributed to that
unfortunate reality. Congress wrote key parts of the Act
behind closed doors, rather than through “the traditional
legislative process.” Cannan, A Legislative History of the
Affordable Care Act: How Legislative Procedure Shapes
Legislative History, 105 L. Lib. J. 131, 163 (2013). And Con-
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gress passed much of the Act using a complicated budgetary
procedure known as “reconciliation,” which limited opportu-
nities for debate and amendment, and bypassed the Senate’s
normal 60-vote filibuster requirement. Id., at 159-167. As
a result, the Act does not reflect the type of care and deliber-
ation that one might expect of such significant legislation.
Cf. Frankfurter, Some Reflections on the Reading of Stat-
utes, 47 Colum. L. Rev. 527, 545 (1947) (describing a cartoon
“in which a senator tells his colleagues ‘I admit this new bill
is too complicated to understand. We’ll just have to pass it
to find out what it means.’”).

Anyway, we “must do our best, bearing in mind the funda-
mental canon of statutory construction that the words of a
statute must be read in their context and with a view to
their place in the overall statutory scheme.” Utility Air
Regulatory Group, 573 U.S., at 320 (internal quotation
marks omitted). After reading Section 36B along with
other related provisions in the Act, we cannot conclude that
the phrase “an Exchange established by the State under
[Section 18031]” is unambiguous.

B

Given that the text is ambiguous, we must turn to the
broader structure of the Act to determine the meaning of
Section 36B. “A provision that may seem ambiguous in
isolation is often clarified by the remainder of the statutory
scheme . . . because only one of the permissible meanings
produces a substantive effect that is compatible with the rest
of the law.”  United Sav. Assn. of Tex. v. Timbers of Inwood
Forest Associates, Ltd., 484 U. S. 365, 371 (1988). Here, the
statutory scheme compels us to reject petitioners’ interpre-
tation because it would destabilize the individual insurance
market in any State with a Federal Exchange, and likely
create the very “death spirals” that Congress designed the
Act to avoid. See New York State Dept. of Social Servs. v.
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Dublino, 413 U. S. 405, 419-420 (1973) (“We cannot interpret
federal statutes to negate their own stated purposes.”).?

As discussed above, Congress based the Affordable Care
Act on three major reforms: first, the guaranteed issue and
community rating requirements; second, a requirement that
individuals maintain health insurance coverage or make a
payment to the IRS; and third, the tax credits for individuals
with household incomes between 100 percent and 400 per-
cent of the federal poverty line. In a State that establishes
its own Exchange, these three reforms work together to ex-
pand insurance coverage. The guaranteed issue and com-
munity rating requirements ensure that anyone can buy in-
surance; the coverage requirement creates an incentive for
people to do so before they get sick; and the tax credits—it
is hoped—make insurance more affordable. Together, those
reforms “minimize . . . adverse selection and broaden the
health insurance risk pool to include healthy individuals,
which will lower health insurance premiums.” 42 U.S. C.
§18091(2)(I).

Under petitioners’ reading, however, the Act would oper-
ate quite differently in a State with a Federal Exchange.
As they see it, one of the Act’s three major reforms—the tax
credits—would not apply. And a second major reform—the
coverage requirement—would not apply in a meaningful
way. As explained earlier, the coverage requirement ap-
plies only when the cost of buying health insurance (minus
the amount of the tax credits) is less than eight percent

3The dissent notes that several other provisions in the Act use the
phrase “established by the State,” and argues that our holding applies to
each of those provisions. Post, at 502. But “the presumption of consist-
ent usage readily yields to context,” and a statutory term may mean dif-
ferent things in different places. Utility Air Regulatory Group v. EPA,
573 U. S. 302, 320 (2014) (internal quotation marks omitted). That is par-
ticularly true when, as here, “the Act is far from a chef d’oeuvre of legisla-
tive draftsmanship.” Ibid. Because the other provisions cited by the
dissent are not at issue here, we do not address them.
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of an individual’s income. 26 U.S.C. §85000A(e)(1)(A),
(e)(1)(B)(ii). So without the tax credits, the coverage re-
quirement would apply to fewer individuals. And it would
be a lot fewer. In 2014, approximately 87 percent of people
who bought insurance on a Federal Exchange did so with tax
credits, and virtually all of those people would become ex-
empt. HHS, A. Burke, A. Misra, & S. Sheingold, Premium
Affordability, Competition, and Choice in the Health Insur-
ance Marketplace 5 (2014); Brief for Bipartisan Economic
Scholars as Amici Curiae 19-20. If petitioners are right,
therefore, only one of the Act’s three major reforms would
apply in States with a Federal Exchange.

The combination of no tax credits and an ineffective cover-
age requirement could well push a State’s individual insur-
ance market into a death spiral. One study predicts that
premiums would increase by 47 percent and enrollment
would decrease by 70 percent. K. Saltzman & C. Eibner,
The Effect of Eliminating the Affordable Care Act’s Tax
Credits in Federally Facilitated Marketplaces (2015). An-
other study predicts that premiums would increase by 35
percent and enrollment would decrease by 69 percent. L.
Blumberg, M. Buettgens, & J. Holahan, The Implications of
a Supreme Court Finding for the Plaintiff in King vs. Bur-
well: 8.2 Million More Uninsured and 35% Higher Premiums
(2015). And those effects would not be limited to individu-
als who purchase insurance on the Exchanges. Because the
Act requires insurers to treat the entire individual market
as a single risk pool, 42 U. S. C. §18032(c)(1), premiums out-
side the Exchange would rise along with those inside the
Exchange. Brief for Bipartisan Economic Scholars as Amici
Curiae 11-12.

It is implausible that Congress meant the Act to operate
in this manner. See National Federation of Independent
Business v. Sebelius, 567 U. S. 519, 702 (2012) (ScALIA, KEN-
NEDY, THOMAS, and ALITO, JJ., dissenting) (“Without the fed-
eral subsidies . . . the exchanges would not operate as Con-
gress intended and may not operate at all.”). Congress
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made the guaranteed issue and community rating require-
ments applicable in every State in the Nation. But those
requirements only work when combined with the coverage
requirement and the tax credits. So it stands to reason that
Congress meant for those provisions to apply in every State
as well.

Petitioners respond that Congress was not worried about
the effects of withholding tax credits from States with Fed-
eral Exchanges because “Congress evidently believed it was
offering states a deal they would not refuse.” Brief for Pe-
titioners 36. Congress may have been wrong about the
States’ willingness to establish their own Exchanges, peti-
tioners continue, but that does not allow this Court to re-
write the Act to fix that problem. That is particularly true,
petitioners conclude, because the States likely would have
created their own Exchanges in the absence of the IRS Rule,
which eliminated any incentive that the States had to do so.
Id., at 36-38.

4The dissent argues that our analysis “show[s] only that the statutory
scheme contains a flaw,” one “that appeared as well in other parts of the
Act.” Post, at 511. For support, the dissent notes that the guaranteed
issue and community rating requirements might apply in the federal terri-
tories, even though the coverage requirement does not. Post, at 511-512.
The confusion arises from the fact that the guaranteed issue and commu-
nity rating requirements were added as amendments to the Public Health
Service Act, which contains a definition of the word “State” that includes
the territories, 42 U. S. C. § 201(f), while the later-enacted Affordable Care
Act contains a definition of the word “State” that excludes the territories,
§18024(d). The predicate for the dissent’s point is therefore uncertain
at best.

The dissent also notes that a different part of the Act “established a
long-term-care insurance program with guaranteed-issue and community-
rating requirements, but without an individual mandate or subsidies.”
Post, at 511. True enough. But the fact that Congress was willing to
accept the risk of adverse selection in a comparatively minor program does
not show that Congress was willing to do so in the general health insur-
ance program—the very heart of the Act. Moreover, Congress said ex-
pressly that it wanted to avoid adverse selection in the health insurance
markets. §18091(2)(D).
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Section 18041 refutes the argument that Congress be-
lieved it was offering the States a deal they would not refuse.
That section provides that, if a State elects not to estab-
lish an Exchange, the Secretary “shall . . . establish and
operate such Exchange within the State.” 42 U.S.C.
§18041(c)(1)(A). The whole point of that provision is to cre-
ate a federal fallback in case a State chooses not to establish
its own Exchange. Contrary to petitioners’ argument, Con-
gress did not believe it was offering States a deal they would
not refuse—it expressly addressed what would happen if a
State did refuse the deal.

C

Finally, the structure of Section 36B itself suggests that
tax credits are not limited to State Exchanges. Section
36B(a) initially provides that tax credits “shall be allowed”
for any “applicable taxpayer.” Section 36B(c)(1) then de-
fines an “applicable taxpayer” as someone who (among other
things) has a household income between 100 percent and 400
percent of the federal poverty line. Together, these two
provisions appear to make anyone in the specified income
range eligible to receive a tax credit.

According to petitioners, however, those provisions are an
empty promise in States with a Federal Exchange. In their
view, an applicable taxpayer in such a State would be eligible
for a tax credit—but the amount of that tax credit would
always be zero. And that is because—diving several layers
down into the Tax Code—Section 36B says that the amount
of the tax credits shall be “an amount equal to the premium
assistance credit amount,” §36B(a); and then says that the
term “premium assistance credit amount” means “the sum of
the premium assistance amounts determined under para-
graph (2) with respect to all coverage months of the taxpayer
occurring during the taxable year,” §36B(b)(1); and then
says that the term “premium assistance amount” is tied to
the amount of the monthly premium for insurance purchased
on “an Exchange established by the State under [42 U. S. C.
§18031],” §36B(b)(2); and then says that the term “coverage
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month” means any month in which the taxpayer has insur-
ance through “an Exchange established by the State under
[42 U. S. C. §18031],” §36B(c)(2)(A)().

We have held that Congress “does not alter the fundamen-
tal details of a regulatory scheme in vague terms or ancillary
provisions.” Whitman v. American Trucking Assns., Inc.,
531 U. S. 457, 468 (2001). But in petitioners’ view, Congress
made the viability of the entire Affordable Care Act turn on
the ultimate ancillary provision: a sub-sub-sub section of the
Tax Code. We doubt that is what Congress meant to do.
Had Congress meant to limit tax credits to State Exchanges,
it likely would have done so in the definition of “applicable
taxpayer” or in some other prominent manner. It would not
have used such a winding path of connect-the-dots provisions
about the amount of the credit.?

D

Petitioners’ arguments about the plain meaning of Section
36B are strong. But while the meaning of the phrase “an
Exchange established by the State under [42 U.S.C.
§18031]” may seem plain “when viewed in isolation,” such a
reading turns out to be “untenable in light of [the statute] as
a whole.” Department of Revenue of Ore. v. ACF Indus-
tries, Inc., 510 U. S. 332, 343 (1994). In this instance, the
context and structure of the Act compel us to depart from
what would otherwise be the most natural reading of the
pertinent statutory phrase.

Reliance on context and structure in statutory interpreta-
tion is a “subtle business, calling for great wariness lest what
professes to be mere rendering becomes creation and at-

5The dissent cites several provisions that “make[] taxpayers of all
States eligible for a credit, only to provide later that the amount of the
credit may be zero.” Post, at 508 (citing 26 U.S. C. §§24, 32, 35, 36).
None of those provisions, however, is crucial to the viability of a compre-
hensive program like the Affordable Care Act. No one suggests, for ex-
ample, that the first-time-homebuyer tax credit, §36, is essential to the
viability of federal housing regulation.
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tempted interpretation of legislation becomes legislation it-
self.” Palmer v. Massachusetts, 308 U.S. 79, 8 (1939).
For the reasons we have given, however, such reliance is
appropriate in this case, and leads us to conclude that Section
36B allows tax credits for insurance purchased on any Ex-
change created under the Act. Those credits are necessary
for the Federal Exchanges to function like their State Ex-
change counterparts, and to avoid the type of calamitous re-
sult that Congress plainly meant to avoid.

* * *

In a democracy, the power to make the law rests with
those chosen by the people. Our role is more confined—*“to
say what the law is.” Marbury v. Madison, 1 Cranch 137,
177 (1803). That is easier in some cases than in others. But
in every case we must respect the role of the Legislature,
and take care not to undo what it has done. A fair reading
of legislation demands a fair understanding of the legisla-
tive plan.

Congress passed the Affordable Care Act to improve
health insurance markets, not to destroy them. If at all pos-
sible, we must interpret the Act in a way that is consistent
with the former, and avoids the latter. Section 36B can
fairly be read consistent with what we see as Congress’s
plan, and that is the reading we adopt.

The judgment of the United States Court of Appeals for
the Fourth Circuit is

Affirmed.

JUSTICE ScCALIA, with whom JUSTICE THOMAS and JUS-
TICE ALITO join, dissenting.

The Court holds that when the Patient Protection and Af-
fordable Care Act says “Exchange established by the State”
it means “Exchange established by the State or the Federal
Government.” That is of course quite absurd, and the
Court’s 21 pages of explanation make it no less so.
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I

The Patient Protection and Affordable Care Act makes
major reforms to the American health-insurance market. It
provides, among other things, that every State “shall . . .
establish an American Health Benefit Exchange”—a market-
place where people can shop for health-insurance plans. 42
U.S.C. §18031(b)(1). And it provides that if a State does
not comply with this instruction, the Secretary of Health and
Human Services must “establish and operate such Exchange
within the State.” §18041(c)(1).

A separate part of the Act—housed in §36B of the Inter-
nal Revenue Code—grants “premium tax credits” to subsi-
dize certain purchases of health insurance made on Ex-
changes. The tax credit consists of “premium assistance
amounts” for “coverage months.” 26 U.S.C. §36B(b)(1).
An individual has a coverage month only when he is covered
by an insurance plan “that was enrolled in through an
Exchange established by the State under [§18031].”
§36B(c)(2)(A). And the law ties the size of the premium as-
sistance amount to the premiums for health plans which
cover the individual “and which were enrolled in through
an Exchange established by the State under [§18031].”
§36B(b)(2)(A). The premium assistance amount further de-
pends on the cost of certain other insurance plans “offered
through the same Exchange.” §36B(b)(3)(B)().

This case requires us to decide whether someone who buys
insurance on an Exchange established by the Secretary gets
tax credits. You would think the answer would be obvi-
ous—so obvious there would hardly be a need for the Su-
preme Court to hear a case about it. In order to receive
any money under § 36B, an individual must enroll in an insur-
ance plan through an “Exchange established by the State.”
The Secretary of Health and Human Services is not a State.
So an Exchange established by the Secretary is not an Ex-
change established by the State—which means people who
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buy health insurance through such an Exchange get no
money under §36B.

Words no longer have meaning if an Exchange that is not
established by a State is “established by the State.” It is
hard to come up with a clearer way to limit tax credits to
state Exchanges than to use the words “established by the
State.” And it is hard to come up with a reason to include
the words “by the State” other than the purpose of limiting
credits to state Exchanges. “[T]he plain, obvious, and ra-
tional meaning of a statute is always to be preferred to any
curious, narrow, hidden sense that nothing but the exigency
of a hard case and the ingenuity and study of an acute and
powerful intellect would discover.” Lynch v. Alworth-
Stephens Co., 267 U.S. 364, 370 (1925) (internal quotation
marks omitted). Under all the usual rules of interpretation,
in short, the Government should lose this case. But normal
rules of interpretation seem always to yield to the overriding
principle of the present Court: The Affordable Care Act must
be saved.

II

The Court interprets §36B to award tax credits on both
federal and state Exchanges. It accepts that the “most nat-
ural sense” of the phrase “Exchange established by the
State” is an Exchange established by a State. Ante, at 488.
(Understatement, thy name is an opinion on the Affordable
Care Act!) Yet the opinion continues, with no semblance of
shame, that “it is also possible that the phrase refers to all
Exchanges—both State and Federal.” Amnte, at 490. (Im-
possible possibility, thy name is an opinion on the Affordable
Care Act!) The Court claims that “the context and strue-
ture of the Act compel [it] to depart from what would other-
wise be the most natural reading of the pertinent statutory
phrase.” Ante, at 497.

I wholeheartedly agree with the Court that sound inter-
pretation requires paying attention to the whole law, not
homing in on isolated words or even isolated sections. Con-
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text always matters. Let us not forget, however, why con-
text matters: It is a tool for understanding the terms of the
law, not an excuse for rewriting them.

Any effort to understand rather than to rewrite a law
must accept and apply the presumption that lawmakers use
words in “their natural and ordinary signification.” Pensa-
cola Telegraph Co. v. Western Union Telegraph Co., 96 U. S.
1, 12 (1878). Ordinary connotation does not always prevail,
but the more unnatural the proposed interpretation of a law,
the more compelling the contextual evidence must be to
show that it is correct. Today’s interpretation is not merely
unnatural; it is unheard of. Who would ever have dreamt
that “Exchange established by the State” means “Exchange
established by the State or the Federal Government”? Lit-
tle short of an express statutory definition could justify
adopting this singular reading. Yet the only pertinent
definition here provides that “State” means “each of the 50
States and the District of Columbia.” 42 U. S. C. §18024(d).
Because the Secretary is neither one of the 50 States nor the
District of Columbia, that definition positively contradicts
the eccentric theory that an Exchange established by the
Secretary has been established by the State.

Far from offering the overwhelming evidence of meaning
needed to justify the Court’s interpretation, other contextual
clues undermine it at every turn. To begin with, other
parts of the Act sharply distinguish between the establish-
ment of an Exchange by a State and the establishment of an
Exchange by the Federal Government. The States’ author-
ity to set up Exchanges comes from one provision, § 18031(b);
the Secretary’s authority comes from an entirely different
provision, §18041(c). Funding for States to establish Ex-
changes comes from one part of the law, § 18031(a); funding
for the Secretary to establish Exchanges comes from an en-
tirely different part of the law, §18121. States generally
run state-created Exchanges; the Secretary generally runs
federally created Exchanges. §18041(b)—(c). And the Sec-
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retary’s authority to set up an Exchange in a State depends
upon the State’s “[f]ailure to establish [an] Exchange.”
§18041(c) (emphasis added). Provisions such as these de-
stroy any pretense that a federal Exchange is in some sense
also established by a State.

Reading the rest of the Act also confirms that, as relevant
here, there are only two ways to set up an Exchange in a
State: establishment by a State and establishment by the
Secretary. §§18031(b), 18041(c). So saying that an Ex-
change established by the Federal Government is “estab-
lished by the State” goes beyond giving words bizarre mean-
ings; it leaves the limiting phrase “by the State” with no
operative effect at all. That is a stark violation of the ele-
mentary principle that requires an interpreter “to give ef-
fect, if possible, to every clause and word of a statute.”
Montclair v. Ramsdell, 107 U. S. 147, 152 (1883). In weigh-
ing this argument, it is well to remember the difference be-
tween giving a term a meaning that duplicates another part
of the law, and giving a term no meaning at all. Lawmakers
sometimes repeat themselves—whether out of a desire to
add emphasis, a sense of belt-and-suspenders caution, or a
lawyerly penchant for doublets (aid and abet, cease and de-
sist, null and void). Lawmakers do not, however, tend to
use terms that “have no operation at all.” Marbury v. Mad-
ison, 1 Cranch 137, 174 (1803). So while the rule against
treating a term as a redundancy is far from categorical, the
rule against treating it as a nullity is as close to absolute as
interpretive principles get. The Court’s reading does not
merely give “by the State” a duplicative effect; it causes the
phrase to have no effect whatever.

Making matters worse, the reader of the whole Act will
come across a number of provisions beyond §36B that refer
to the establishment of Exchanges by States. Adopting the
Court’s interpretation means nullifying the term “by the
State” not just once, but again and again throughout the Act.
Consider for the moment only those parts of the Act that
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mention an “Exchange established by the State” in connec-
tion with tax credits:

The formula for calculating the amount of the tax credit,
as already explained, twice mentions “an Exchange
established by the State.” 26 U.S.C. §36B(b)(2)(A),
©(2)(A)().

The Act directs States to screen children for eligibility
for “[tax credits] under section 36B” and for “any other
assistance or subsidies available for coverage obtained
through” an “Exchange established by the State.” 42
U. S. C. §1396w-3(b)(1)(B)-(C).

The Act requires “an Exchange established by the State”
to use a “secure electronic interface” to determine eli-
gibility for (among other things) tax credits. §1396w-
3(b)(1)(D).

The Act authorizes “an Exchange established by the
State” to make arrangements under which other state
agencies “determine whether a State resident is eligible
for [tax credits] under section 36B.” §1396w-3(b)(2).
The Act directs States to operate Web sites that allow
anyone “who is eligible to receive [tax credits] under
section 36B” to compare insurance plans offered through
“an Exchange established by the State.” §1396w-
3(b)(4).

One of the Act’s provisions addresses the enrollment of
certain children in health plans “offered through an Ex-
change established by the State” and then discusses the
eligibility of these children for tax credits. §1397ee(d)
3)(B).

It is bad enough for a court to cross out “by the State” once.
But seven times?

Congress did not, by the way, repeat “Exchange estab-
lished by the State under [§18031]” by rote throughout the

Act.

Quite the contrary, clause after clause of the law uses

a more general term such as “Exchange” or “Exchange es-
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tablished under [§18031].” See, e. g., 42 U. S. C. §§18031(k),
18033; 26 U.S.C. §6055. It is common sense that any
speaker who says “Exchange” some of the time, but “Ex-
change established by the State” the rest of the time, prob-
ably means something by the contrast.

Equating establishment “by the State” with establishment
by the Federal Government makes nonsense of other parts
of the Act. The Act requires States to ensure (on pain of
losing Medicaid funding) that any “Exchange established by
the State” uses a “secure electronic interface” to determine
an individual’s eligibility for various benefits (including tax
credits). 42 U. S. C. §1396w—3(b)(1)(D). How could a State
control the type of electronic interface used by a federal Ex-
change? The Act allows a State to control contracting deci-
sions made by “an Exchange established by the State.”
§18031(f)(3). Why would a State get to control the con-
tracting decisions of a federal Exchange? The Act also pro-
vides “Assistance to States to establish American Health
Benefit Exchanges” and directs the Secretary to renew this
funding “if the State . . . is making progress . . . toward . . .
establishing an Exchange.” §18031(a). Does a State that
refuses to set up an Exchange still receive this funding, on
the premise that Exchanges established by the Federal Gov-
ernment are really established by States? It is presumably
in order to avoid these questions that the Court concludes
that federal Exchanges count as state Exchanges only “for
purposes of the tax credits.” Amnte, at 490. (Contrivance,
thy name is an opinion on the Affordable Care Act!)

It is probably piling on to add that the Congress that
wrote the Affordable Care Act knew how to equate two dif-
ferent types of Exchanges when it wanted to do so. The
Act includes a clause providing that “[a] territory that . . .
establishes . . . an Exchange . . . shall be treated as a State”
for certain purposes. §18043(a) (emphasis added). Tell-
ingly, it does not include a comparable clause providing that
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the Secretary shall be treated as a State for purposes of
§36B when she establishes an Exchange.

Faced with overwhelming confirmation that “Exchange es-
tablished by the State” means what it looks like it means,
the Court comes up with argument after feeble argument to
support its contrary interpretation. None of its tries comes
close to establishing the implausible conclusion that Con-
gress used “by the State” to mean “by the State or not by
the State.”

The Court emphasizes that if a State does not set up an
Exchange, the Secretary must establish “such Exchange.”
§18041(c). It claims that the word “such” implies that fed-
eral and state Exchanges are “the same.” Ante, at 490. To
see the error in this reasoning, one need only consider a par-
allel provision from our Constitution: “The Times, Places and
Manner of holding Elections for Senators and Representa-
tives, shall be prescribed in each State by the Legislature
thereof; but the Congress may at any time by Law make or
alter such Regulations.” Art. 1, §4, cl. 1 (emphasis added).
Just as the Affordable Care Act directs States to establish
Exchanges while allowing the Secretary to establish “such
Exchange” as a fallback, the Elections Clause directs state
legislatures to prescribe election regulations while allowing
Congress to make “such Regulations” as a fallback. Would
anybody refer to an election regulation made by Congress as
a “regulation prescribed by the state legislature”? Would
anybody say that a federal election law and a state election
law are in all respects equivalent? Of course not. The
word “such” does not help the Court one whit. The Court’s
argument also overlooks the rudimentary principle that a
specific provision governs a general one. Even if it were
true that the term “such Exchange” in § 18041(c) implies that
federal and state Exchanges are the same in general, the
term “established by the State” in §36B makes plain that
they differ when it comes to tax credits in particular.
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The Court’s next bit of interpretive jiggery-pokery in-
volves other parts of the Act that purportedly presuppose
the availability of tax credits on both federal and state Ex-
changes. Ante, at 490-491. It is curious that the Court is
willing to subordinate the express words of the section that
grants tax credits to the mere implications of other provi-
sions with only tangential connections to tax credits. One
would think that interpretation would work the other way
around. In any event, each of the provisions mentioned by
the Court is perfectly consistent with limiting tax credits
to state Exchanges. One of them says that the minimum
functions of an Exchange include (alongside several tasks
that have nothing to do with tax credits) setting up an elec-
tronic calculator that shows “the actual cost of coverage
after the application of any premium tax credit.” 42 U.S. C.
§18031(d)(4)(G). What stops a federal Exchange’s electronic
calculator from telling a customer that his tax credit is zero?
Another provision requires an Exchange’s outreach program
to educate the public about health plans, to facilitate enroll-
ment, and to “distribute fair and impartial information”
about enrollment and “the availability of premium tax cred-
its.” §18031(1)(3)(B). What stops a federal Exchange’s out-
reach program from fairly and impartially telling customers
that no tax credits are available? A third provision requires
an Exchange to report information about each insurance plan
sold—including level of coverage, premium, name of the in-
sured, and “amount of any advance payment” of the tax
credit. 26 U.S.C. §36B(f)(3). What stops a federal Ex-
change’s report from confirming that no tax credits have
been paid out?

The Court persists that these provisions “would make lit-
tle sense” if no tax credits were available on federal Ex-
changes. Amnte, at 491. Even if that observation were true,
it would show only oddity, not ambiguity. Laws often in-
clude unusual or mismatched provisions. The Affordable
Care Act spans 900 pages; it would be amazing if its provi-
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sions all lined up perfectly with each other. This Court
“does not revise legislation . . . just because the text as writ-
ten creates an apparent anomaly.” Michigan v. Bay Mills
Indian Community, 572 U. S. 782, 794 (2014). At any rate,
the provisions cited by the Court are not particularly un-
usual. Each requires an Exchange to perform a standard-
ized series of tasks, some aspects of which relate in some
way to tax credits. It is entirely natural for slight mis-
matches to occur when, as here, lawmakers draft “a single
statutory provision” to cover “different kinds” of situations.
Robers v. United States, 572 U. S. 639, 643 (2014). Lawmak-
ers need not, and often do not, “write extra language specifi-
cally exempting, phrase by phrase, applications in respect to
which a portion of a phrase is not needed.” Id., at 643-644.

Roaming even farther afield from §36B, the Court turns
to the Act’s provisions about “qualified individuals.” Ante,
at 488. Qualified individuals receive favored treatment on
Exchanges, although customers who are not qualified indi-
viduals may also shop there. See Halbig v. Burwell, 758
F. 3d 390, 404-405 (CADC 2014). The Court claims that the
Act must equate federal and state establishment of Ex-
changes when it defines a qualified individual as someone
who (among other things) lives in the “State that established
the Exchange,” 42 U. S. C. §18032(f)(1)(A). Otherwise, the
Court says, there would be no qualified individuals on federal
Exchanges, contradicting (for example) the provision requir-
ing every Exchange to take the “‘interests of qualified indi-
viduals’” into account when selecting health plans. Ante,
at 488 (quoting § 18031(e)(1)(b)). Pure applesauce. Imagine
that a university sends around a bulletin reminding every
professor to take the “interests of graduate students” into
account when setting office hours, but that some professors
teach only undergraduates. Would anybody reason that the
bulletin implicitly presupposes that every professor has
“graduate students,” so that “graduate students” must really
mean “graduate or undergraduate students”? Surely not.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


508 KING ». BURWELL

SCALIA, J., dissenting

Just as one naturally reads instructions about graduate stu-
dents to be inapplicable to the extent a particular professor
has no such students, so too would one naturally read in-
structions about qualified individuals to be inapplicable to
the extent a particular Exchange has no such individuals.
There is no need to rewrite the term “State that established
the Exchange” in the definition of “qualified individual,”
much less a need to rewrite the separate term “Exchange
established by the State” in a separate part of the Act.
Least convincing of all, however, is the Court’s attempt
to uncover support for its interpretation in “the structure
of Section 36B itself.” Ante, at 496. The Court finds it
strange that Congress limited the tax credit to state Ex-
changes in the formula for calculating the amount of the
credit, rather than in the provision defining the range of tax-
payers eligible for the credit. Had the Court bothered to
look at the rest of the Tax Code, it would have seen that the
structure it finds strange is in fact quite common. Consider,
for example, the many provisions that initially make taxpay-
ers of all incomes eligible for a tax credit, only to provide
later that the amount of the credit is zero if the taxpayer’s
income exceeds a specified threshold. See, e. g., 26 U. S. C.
§24 (child tax credit); §32 (earned-income tax credit); §36
(first-time-homebuyer tax credit). Or consider, for an even
closer parallel, a neighboring provision that initially makes
taxpayers of all States eligible for a credit, only to provide
later that the amount of the credit may be zero if the taxpay-
er’s State does not satisfy certain requirements. See §35
(health-insurance-costs tax credit). One begins to get the
sense that the Court’s insistence on reading things in context
applies to “established by the State,” but to nothing else.
For what it is worth, lawmakers usually draft tax-credit
provisions the way they do—i. e, the way they drafted
§ 36B—because the mechanics of the credit require it. Many
Americans move to new States in the middle of the year.
Mentioning state Exchanges in the definition of “coverage
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month”—rather than (as the Court proposes) in the provi-
sions concerning taxpayers’ eligibility for the credit—ac-
counts for taxpayers who live in a State with a state Ex-
change for a part of the year, but a State with a federal
Exchange for the rest of the year. In addition, § 36B awards
a credit with respect to insurance plans “which cover the
taxpayer, the taxpayer’s spouse, or any dependent . . . of the
taxpayer and which were enrolled in through an Exchange
established by the State.” §36B(b)(2)(A) (emphasis added).
If Congress had mentioned state Exchanges in the provi-
sions discussing taxpayers’ eligibility for the credit, a tax-
payer who buys insurance from a federal Exchange would
get no money, even if he has a spouse or dependent who
buys insurance from a state Exchange—say a child attending
college in a different State. It thus makes perfect sense for
“Exchange established by the State” to appear where it does,
rather than where the Court suggests. Even if that were
not so, of course, its location would not make it any less clear.

The Court has not come close to presenting the compelling
contextual case necessary to justify departing from the ordi-
nary meaning of the terms of the law. Quite the contrary,
context only underscores the outlandishness of the Court’s
interpretation. Reading the Act as a whole leaves no doubt
about the matter: “Exchange established by the State”
means what it looks like it means.

I11

For its next defense of the indefensible, the Court turns to
the Affordable Care Act’s design and purposes. As relevant
here, the Act makes three major reforms. The guaranteed-
issue and community-rating requirements prohibit insurers
from considering a customer’s health when deciding whether
to sell insurance and how much to charge, 42 U.S.C.
§§300gg, 300gg-1; its famous individual mandate requires
everyone to maintain insurance coverage or to pay what the
Act calls a “penalty,” 26 U. S. C. §5000A(b)(1), and what we
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have nonetheless called a tax, see National Federation of
Independent Business v. Sebelius, 567 U. S. 519, 570 (2012);
and its tax credits help make insurance more affordable.
The Court reasons that Congress intended these three re-
forms to “work together to expand insurance coverage”; and
because the first two apply in every State, so must the third.
Ante, at 493.

This reasoning suffers from no shortage of flaws. To
begin with, “even the most formidable argument concerning
the statute’s purposes could not overcome the clarity [of ] the
statute’s text.” Kloeckner v. Solis, 568 U.S. 41, 56, n. 4
(2012). Statutory design and purpose matter only to the ex-
tent they help clarify an otherwise ambiguous provision.
Could anyone maintain with a straight face that §36B is un-
clear? To mention just the highlights, the Court’s interpre-
tation clashes with a statutory definition, renders words in-
operative in at least seven separate provisions of the Act,
overlooks the contrast between provisions that say “Ex-
change” and those that say “Exchange established by the
State,” gives the same phrase one meaning for purposes of
tax credits but an entirely different meaning for other pur-
poses, and (let us not forget) contradicts the ordinary mean-
ing of the words Congress used. On the other side of the
ledger, the Court has come up with nothing more than a
general provision that turns out to be controlled by a specific
one, a handful of clauses that are consistent with either un-
derstanding of establishment by the State, and a resem-
blance between the tax-credit provision and the rest of the
Tax Code. If that is all it takes to make something ambigu-
ous, everything is ambiguous.

Having gone wrong in consulting statutory purpose at all,
the Court goes wrong again in analyzing it. The purposes
of a law must be “collected chiefly from its words,” not “from
extrinsic circumstances.” Sturges v. Crowninshield, 4
Wheat. 122, 202 (1819) (Marshall, C. J.). Only by concentrat-
ing on the law’s terms can a judge hope to uncover the
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scheme of the statute, rather than some other scheme that
the judge thinks desirable. Like it or not, the express terms
of the Affordable Care Act make only two of the three re-
forms mentioned by the Court applicable in States that do
not establish Exchanges. It is perfectly possible for them
to operate independently of tax credits. The guaranteed-
issue and community-rating requirements continue to ensure
that insurance companies treat all customers the same no
matter their health, and the individual mandate continues to
encourage people to maintain coverage, lest they be “taxed.”

The Court protests that without the tax credits, the num-
ber of people covered by the individual mandate shrinks,
and without a broadly applicable individual mandate the
guaranteed-issue and community-rating requirements
“would destabilize the individual insurance market.” Ante,
at 492. If true, these projections would show only that the
statutory scheme contains a flaw; they would not show that
the statute means the opposite of what it says. Moreover,
it is a flaw that appeared as well in other parts of the Act.
A different title established a long-term-care insurance pro-
gram with guaranteed-issue and community-rating require-
ments, but without an individual mandate or subsidies.
§§8001-8002, 124 Stat. 828-847 (2010). This program never
came into effect “only because Congress, in response to actu-
arial analyses predicting that the [program] would be fiscally
unsustainable, repealed the provision in 2013.” Halbig, 758
F. 3d, at 410. How could the Court say that Congress would
never dream of combining guaranteed-issue and community-
rating requirements with a narrow individual mandate, when
it combined those requirements with no individual mandate
in the context of long-term-care insurance?

Similarly, the Department of Health and Human Services
originally interpreted the Act to impose guaranteed-issue
and community-rating requirements in the Federal Terri-
tories, even though the Act plainly does not make the in-
dividual mandate applicable there. Ibid.; see 26 U.S.C.
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§5000A(f)(4); 42 U.S.C. §201(f). “This combination, pre-
dictably, [threw] individual insurance markets in the territo-
ries into turmoil.” Halbig, supra, at 410. Responding to
complaints from the Territories, the Department at first in-
sisted that it had “no statutory authority” to address the
problem and suggested that the Territories “seek legislative
relief from Congress” instead. Letter from G. Cohen, Direc-
tor of the Center for Consumer Information and Insurance
Oversight, to S. Igisomar, Secretary of Commerce of the
Commonwealth of Northern Mariana Islands (July 12, 2013).
The Department changed its mind a year later, after what it
described as “a careful review of [the] situation and the rele-
vant statutory language.” Letter from M. Tavenner, Ad-
ministrator of the Centers for Medicare and Medicaid Serv-
ices, to G. Francis, Insurance Commissioner of the Virgin
Islands (July 16, 2014). How could the Court pronounce it
“implausible” for Congress to have tolerated instability in
insurance markets in States with federal Exchanges, ante,
at 17, when even the Government maintained until recently
that Congress did exactly that in American Samoa, Guam,
the Northern Mariana Islands, Puerto Rico, and the Virgin
Islands?

Compounding its errors, the Court forgets that it is no
more appropriate to consider one of a statute’s purposes in
isolation than it is to consider one of its words that way. No
law pursues just one purpose at all costs, and no statutory
scheme encompasses just one element. Most relevant here,
the Affordable Care Act displays a congressional preference
for state participation in the establishment of Exchanges:
Each State gets the first opportunity to set up its Exchange,
42 U. S. C. §18031(b); States that take up the opportunity
receive federal funding for “activities . . . related to establish-
ing” an Exchange, §18031(a)(3); and the Secretary may es-
tablish an Exchange in a State only as a fallback, § 18041(c).
But setting up and running an Exchange involve significant
burdens—meeting strict deadlines, §18041(b), implementing


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 473 (2015) 513

SCALIA, J., dissenting

requirements related to the offering of insurance plans,
§18031(d)(4), setting up outreach programs, §18031(i), and
ensuring that the Exchange is self-sustaining by 2015,
§18031(d)(5)(A). A State would have much less reason to
take on these burdens if its citizens could receive tax credits
no matter who establishes its Exchange. (Now that the In-
ternal Revenue Service has interpreted §36B to authorize
tax credits everywhere, by the way, 34 States have failed to
set up their own Exchanges. Ante, at 483.) So even if
making credits available on all Exchanges advances the goal
of improving healthcare markets, it frustrates the goal of
encouraging state involvement in the implementation of the
Act. This is what justifies going out of our way to read
“established by the State” to mean “established by the State
or not established by the State”?

Worst of all for the repute of today’s decision, the Court’s
reasoning is largely self-defeating. The Court predicts that
making tax credits unavailable in States that do not set up
their own Exchanges would cause disastrous economic conse-
quences there. If that is so, however, wouldn’t one expect
States to react by setting up their own Exchanges? And
wouldn’t that outcome satisfy two of the Act’s goals rather
than just one: enabling the Act’s reforms to work and pro-
moting state involvement in the Act’s implementation? The
Court protests that the very existence of a federal fallback
shows that Congress expected that some States might fail to
set up their own Exchanges. Ante, at 496. So it does. It
does not show, however, that Congress expected the number
of recalcitrant States to be particularly large. The more ac-
curate the Court’s dire economic predictions, the smaller that
number is likely to be. That reality destroys the Court’s
pretense that applying the law as written would imperil “the
viability of the entire Affordable Care Act.” Ante, at 497.
All in all, the Court’s arguments about the law’s purpose and
design are no more convincing than its arguments about
context.
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IV

Perhaps sensing the dismal failure of its efforts to show
that “established by the State” means “established by the
State or the Federal Government,” the Court tries to palm
off the pertinent statutory phrase as “inartful drafting.”
Ante, at 491. This Court, however, has no free-floating
power “to rescue Congress from its drafting errors.”
Lamie v. United States Trustee, 540 U.S. 526, 542 (2004)
(internal quotation marks omitted). Only when it is pat-
ently obvious to a reasonable reader that a drafting mistake
has occurred may a court correct the mistake. The occur-
rence of a misprint may be apparent from the face of the law,
as it is where the Affordable Care Act “creates three sepa-
rate Section 1563s.” Amnte, at 491. But the Court does not
pretend that there is any such indication of a drafting error
on the face of §36B. The occurrence of a misprint may also
be apparent because a provision decrees an absurd result—a
consequence “so monstrous, that all mankind would, without
hesitation, unite in rejecting the application.” Sturges, 4
Wheat., at 203. But §36B does not come remotely close to
satisfying that demanding standard. It is entirely plausible
that tax credits were restricted to state Exchanges deliber-
ately—for example, in order to encourage States to establish
their own Exchanges. We therefore have no authority to
dismiss the terms of the law as a drafting fumble.

Let us not forget that the term “Exchange established by
the State” appears twice in §36B and five more times in
other parts of the Act that mention tax credits. What are
the odds, do you think, that the same slip of the pen occurred
in seven separate places? No provision of the Act—none at
all—contradicts the limitation of tax credits to state Ex-
changes. And as I have already explained, uses of the term
“Exchange established by the State” beyond the context of tax
credits look anything but accidental. Supra, at 503-504. If
there was a mistake here, context suggests it was a substan-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 473 (2015) 515

SCALIA, J., dissenting

tive mistake in designing this part of the law, not a technical
mistake in transcribing it.

v

The Court’s decision reflects the philosophy that judges
should endure whatever interpretive distortions it takes in
order to correct a supposed flaw in the statutory machinery.
That philosophy ignores the American people’s decision to
give Congress “[a]ll legislative Powers” enumerated in the
Constitution. Art. I, §1. They made Congress, not this
Court, responsible for both making laws and mending them.
This Court holds only the judicial power—the power to pro-
nounce the law as Congress has enacted it. We lack the pre-
rogative to repair laws that do not work out in practice, just
as the people lack the ability to throw us out of office if they
dislike the solutions we concoct. We must always remem-
ber, therefore, that “[oJur task is to apply the text, not to
improve upon it.” Pavelic & LeFlore v. Marvel Entertain-
ment Group, Div. of Cadence Industries Corp., 493 U. S. 120,
126 (1989).

Trying to make its judge-empowering approach seem re-
spectful of congressional authority, the Court asserts that its
decision merely ensures that the Affordable Care Act oper-
ates the way Congress “meant [it] to operate.” Amnte, at 494.
First of all, what makes the Court so sure that Congress
“meant” tax credits to be available everywhere? Our only
evidence of what Congress meant comes from the terms of
the law, and those terms show beyond all question that tax
credits are available only on state Exchanges. More impor-
tantly, the Court forgets that ours is a government of laws
and not of men. That means we are governed by the terms
of our laws, not by the unenacted will of our lawmakers. “If
Congress enacted into law something different from what it
intended, then it should amend the statute to conform to its
intent.” Lamie, supra, at 542. In the meantime, this
Court “has no roving license . . . to disregard clear language
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simply on the view that . .. Congress ‘must have intended’
something broader.” Bay Mills, 572 U. S., at 794.

Even less defensible, if possible, is the Court’s claim that
its interpretive approach is justified because this Act “does
not reflect the type of care and deliberation that one might
expect of such significant legislation.” Ante, at 492. 1t is
not our place to judge the quality of the care and deliberation
that went into this or any other law. A law enacted by voice
vote with no deliberation whatever is fully as binding upon
us as one enacted after years of study, months of committee
hearings, and weeks of debate. Much less is it our place to
make everything come out right when Congress does not do
its job properly. It is up to Congress to design its laws with
care, and it is up to the people to hold them to account if
they fail to carry out that responsibility.

Rather than rewriting the law under the pretense of inter-
preting it, the Court should have left it to Congress to decide
what to do about the Act’s limitation of tax credits to state
Exchanges. If Congress values above everything else the
Act’s applicability across the country, it could make tax cred-
its available in every Exchange. If it prizes state involve-
ment in the Act’s implementation, it could continue to limit
tax credits to state Exchanges while taking other steps to
mitigate the economic consequences predicted by the Court.
If Congress wants to accommodate both goals, it could make
tax credits available everywhere while offering new incen-
tives for States to set up their own Exchanges. And if Con-
gress thinks that the present design of the Act works well
enough, it could do nothing. Congress could also do some-
thing else altogether, entirely abandoning the structure of
the Affordable Care Act. The Court’s insistence on making
a choice that should be made by Congress both aggrandizes
judicial power and encourages congressional lassitude.

Just ponder the significance of the Court’s decision to take
matters into its own hands. The Court’s revision of the law
authorizes the Internal Revenue Service to spend tens of
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billions of dollars every year in tax credits on federal Ex-
changes. It affects the price of insurance for millions of
Americans. It diminishes the participation of the States in
the implementation of the Act. It vastly expands the reach
of the Act’s individual mandate, whose scope depends in part
on the availability of credits. What a parody today’s deci-
sion makes of Hamilton’s assurances to the people of New
York: “The legislature not only commands the purse but pre-
scribes the rules by which the duties and rights of every
citizen are to be regulated. The judiciary, on the contrary,
has no influence over . . . the purse; no direction . . . of the
wealth of society, and can take no active resolution whatever.
It may truly be said to have neither FORCE nor WILL but
merely judgment.” The Federalist No. 78, p. 465 (C. Ros-
siter ed. 1961).

* * *

Today’s opinion changes the usual rules of statutory inter-
pretation for the sake of the Affordable Care Act. That,
alas, is not a novelty. In National Federation of Independ-
ent Business v. Sebelius, 567 U. S. 519, this Court revised
major components of the statute in order to save them from
unconstitutionality. The Act that Congress passed provides
that every individual “shall” maintain insurance or else pay
a “penalty.” 26 U.S. C. §5000A. This Court, however, saw
that the Commerce Clause does not authorize a federal man-
date to buy health insurance. So it rewrote the mandate-
cum-penalty as a tax. 567 U.S., at 547-575 (principal opin-
ion). The Act that Congress passed also requires every
State to accept an expansion of its Medicaid program, or else
risk losing all Medicaid funding. 42 U.S.C. §1396¢c. This
Court, however, saw that the Spending Clause does not au-
thorize this coercive condition. So it rewrote the law to
withhold only the incremental funds associated with the
Medicaid expansion. 567 U.S., at 575-588 (principal opin-
ion). Having transformed two major parts of the law, the
Court today has turned its attention to a third. The Act
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that Congress passed makes tax credits available only on an
“Exchange established by the State.” This Court, however,
concludes that this limitation would prevent the rest of the
Act from working as well as hoped. So it rewrites the law
to make tax credits available everywhere. We should start
calling this law SCOTUScare.

Perhaps the Patient Protection and Affordable Care Act
will attain the enduring status of the Social Security Act
or the Taft-Hartley Act; perhaps not. But this Court’s two
decisions on the Act will surely be remembered through the
years. The somersaults of statutory interpretation they
have performed (“penalty” means tax, “further [Medicaid]
payments to the State” means only incremental Medicaid
payments to the State, “established by the State” means not
established by the State) will be cited by litigants endlessly,
to the confusion of honest jurisprudence. And the cases will
publish forever the discouraging truth that the Supreme
Court of the United States favors some laws over others,
and is prepared to do whatever it takes to uphold and assist
its favorites.

I dissent.
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TEXAS DEPARTMENT OF HOUSING AND COM-
MUNITY AFFAIRS ET AL. v. INCLUSIVE
COMMUNITIES PROJECT, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 13-1371. Argued January 21, 2015—Decided June 25, 2015

The Federal Government provides low-income housing tax credits that are
distributed to developers by designated state agencies. In Texas, the
Department of Housing and Community Affairs (Department) distrib-
utes the credits. The Inclusive Communities Project, Inc. (ICP), a
Texas-based nonprofit corporation that assists low-income families in
obtaining affordable housing, brought a disparate-impact claim under
§§804(a) and 805(a) of the Fair Housing Act (FHA), alleging that the
Department and its officers had caused continued segregated housing
patterns by allocating too many tax credits to housing in predominantly
black inner-city areas and too few in predominantly white suburban
neighborhoods. Relying on statistical evidence, the District Court con-
cluded that the ICP had established a prima facie showing of disparate
impact. After assuming the Department’s proffered nondiscriminatory
interests were valid, it found that the Department failed to meet its
burden to show that there were no less discriminatory alternatives for
allocating the tax credits. While the Department’s appeal was pending,
the Secretary of Housing and Urban Development issued a regulation
interpreting the FHA to encompass disparate-impact liability and estab-
lishing a burden-shifting framework for adjudicating such claims. The
Fifth Circuit held that disparate-impact claims are cognizable under the
FHA, but reversed and remanded on the merits, concluding that, in light
of the new regulation, the District Court had improperly required the
Department to prove less discriminatory alternatives.

The FHA was adopted shortly after the assassination of Dr. Martin
Luther King, Jr. Recognizing that persistent racial segregation had
left predominantly black inner cities surrounded by mostly white sub-
urbs, the Act addresses the denial of housing opportunities on the basis
of “race, color, religion, or national origin.” In 1988, Congress amended
the FHA, and, as relevant here, created certain exemptions from
liability.

Held: Disparate-impact claims are cognizable under the Fair Housing Act.
Pp. 530-547.
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(@) Two antidiscrimination statutes that preceded the FHA are rele-
vant to its interpretation. Both §703(a)(2) of Title VII of the Civil
Rights Act of 1964 and §4(a)2) of the Age Discrimination in Employ-
ment Act of 1967 (ADEA) authorize disparate-impact claims. Under
Griggs v. Duke Power Co., 401 U. S. 424, and Smith v. City of Jackson,
544 U. S. 228, the cases announcing the rule for Title VII and for the
ADEA, respectively, antidiscrimination laws should be construed to en-
compass disparate-impact claims when their text refers to the conse-
quences of actions and not just to the mindset of actors, and where that
interpretation is consistent with statutory purpose. Disparate-impact
liability must be limited so employers and other regulated entities are
able to make the practical business choices and profit-related decisions
that sustain the free-enterprise system. Before rejecting a business
justification—or a governmental entity’s analogous public interest—a
court must determine that a plaintiff has shown that there is “an avail-
able alternative . . . practice that has less disparate impact and serves
the [entity’s] legitimate needs.” Ricci v. DeStefano, 557 U. S. 557, 578.
These cases provide essential background and instruction in the case at
issue. Pp. 530-533.

(b) Under the FHA it is unlawful to “refuse to sell or rent . . . or
otherwise make unavailable or deny, a dwelling to a person because of
race” or other protected characteristic, §804(a), or “to discriminate
against any person in” making certain real-estate transactions “because
of race” or other protected characteristic, §805(a). The logic of Griggs
and Smith provides strong support for the conclusion that the FHA
encompasses disparate-impact claims. The results-oriented phrase
“otherwise make unavailable” refers to the consequences of an action
rather than the actor’s intent. See United States v. Giles, 300 U. S. 41,
48. And this phrase is equivalent in function and purpose to Title VII's
and the ADEA’s “otherwise adversely affect” language. In all three
statutes the operative text looks to results and plays an identical role:
as a catchall phrase, located at the end of a lengthy sentence that begins
with prohibitions on disparate treatment. The introductory word “oth-
erwise” also signals a shift in emphasis from an actor’s intent to the
consequences of his actions. This similarity in text and structure is
even more compelling because Congress passed the FHA only four
years after Title VII and four months after the ADEA. Although the
FHA does not reiterate Title VII's exact language, Congress chose
words that serve the same purpose and bear the same basic meaning
but are consistent with the FHA’s structure and objectives. The FHA
contains the phrase “because of race,” but Title VII and the ADEA also
contain that wording and this Court nonetheless held that those statutes
impose disparate-impact liability.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 519 (2015) 521

Syllabus

The 1988 amendments signal that Congress ratified such liability.
Congress knew that all nine Courts of Appeals to have addressed the
question had concluded the FHA encompassed disparate-impact claims,
and three exemptions from liability in the 1988 amendments would have
been superfluous had Congress assumed that disparate-impact liability
did not exist under the FHA.

Recognition of disparate-impact claims is also consistent with the cen-
tral purpose of the FHA, which, like Title VII and the ADEA, was
enacted to eradicate discriminatory practices within a sector of the Na-
tion’s economy. Suits targeting unlawful zoning laws and other housing
restrictions that unfairly exclude minorities from certain neighborhoods
without sufficient justification are at the heartland of disparate-impact
liability. See, e. g., Huntington v. Huntington Branch, NAACP, 488
U.S. 15, 16-18. Recognition of disparate-impact liability under the
FHA plays an important role in uncovering discriminatory intent: It
permits plaintiffs to counteract unconscious prejudices and disguised
animus that escape easy classification as disparate treatment.

But disparate-impact liability has always been properly limited in key
respects to avoid serious constitutional questions that might arise under
the FHA, e. g., if such liability were imposed based solely on a showing
of a statistical disparity. Here, the underlying dispute involves a novel
theory of liability that may, on remand, be seen simply as an attempt to
second-guess which of two reasonable approaches a housing authority
should follow in allocating tax credits for low-income housing. An im-
portant and appropriate means of ensuring that disparate-impact
liability is properly limited is to give housing authorities and private
developers leeway to state and explain the valid interest their policies
serve, an analysis that is analogous to Title VII's business necessity
standard. It would be paradoxical to construe the FHA to impose
onerous costs on actors who encourage revitalizing dilapidated housing
in the Nation’s cities merely because some other priority might seem
preferable. A disparate-impact claim relying on a statistical disparity
must fail if the plaintiff cannot point to a defendant’s policy or policies
causing that disparity. A robust causality requirement is important in
ensuring that defendants do not resort to the use of racial quotas.
Courts must therefore examine with care whether a plaintiff has made
out a prima facie showing of disparate impact, and prompt resolution of
these cases is important. Policies, whether governmental or private,
are not contrary to the disparate-impact requirement unless they are
“artificial, arbitrary, and unnecessary barriers.” Griggs, supra, at 431.
Courts should avoid interpreting disparate-impact liability to be so ex-
pansive as to inject racial considerations into every housing decision.
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These limitations are also necessary to protect defendants against abu-

sive disparate-impact claims.

And when courts do find liability under a disparate-impact theory,
their remedial orders must be consistent with the Constitution. Reme-
dial orders in disparate-impact cases should concentrate on the elimina-
tion of the offending practice, and courts should strive to design race-
neutral remedies. Remedial orders that impose racial targets or quotas
might raise difficult constitutional questions.

While the automatic or pervasive injection of race into public and
private transactions covered by the FHA has special dangers, race may
be considered in certain circumstances and in a proper fashion. This
Court does not impugn local housing authorities’ race-neutral efforts to
encourage revitalization of communities that have long suffered the
harsh consequences of segregated housing patterns. These authorities
may choose to foster diversity and combat racial isolation with race-
neutral tools, and mere awareness of race in attempting to solve the
problems facing inner cities does not doom that endeavor at the outset.
Pp. 533-546.

747 F. 3d 275, affirmed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. THOMAS, J., filed a dissent-
ing opinion, post, p. 547. AwvLITO, J., filed a dissenting opinion, in which
ROBERTS, C. J,, and SCALIA and THOMAS, JJ., joined, post, p. 557.

Scott A. Keller, Solicitor General of Texas, argued the
cause for petitioners. With him on the briefs were Ken
Paaxton, Attorney General, Charles E. Roy, First Assistant
Attorney General, Joseph D. Hughes, Beth Klusmann, and
Alex Potapov, Assistant Solicitors General, and Greg Abbott,
former Attorney General, Jonathan F. Mitchell, former
Solicitor General, Daniel T. Hodge, former First Assistant
Attorney General, and Andrew S. Oldham, former Deputy
Solicitor General. Brent M. Rosenthal filed a brief for
respondent Frazier Revitalization Inc. under this Court’s
Rule 12.6 in support of petitioners.

Michael M. Daniel argued the cause for respondent Inclu-
sive Communities Project, Inc., et al. With him on the brief
was Laura B. Beshara.

Solicitor General Verrilli argued the cause for the United
States as amicus curiae urging affirmance. With him on
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Counsel

the brief were Acting Assistant Attorney General Gupta,
Deputy Solicitor General Gershengorn, Sarah E. Harring-
ton, Dennis J. Dimsey, April J. Anderson, and Michelle
Aronowitz.*

*Briefs of amici curiae urging reversal were filed for the American
Bankers Association et al. by Lisa S. Blatt, Nancy L. Perkins, and An-
thony J. Franze; for the American Civil Rights Union by Peter J. Ferrara;
for the American Financial Services Association et al. by Paul F. Hancock
and Andrew C. Glass; for the American Institute Association et al. by
Kannon K. Shanwmugam and Allison B. Jones; for the Consumer Data
Industry Association et al. by Christopher A. Mohr; for the Houston Hous-
ing Authority by Michael W. Skojec and Bryan J. Harrison; for Judicial
Watch, Inc., et al. by Paul J. Orfanedes, Robert D. Popper, and Chris
Fedeli; for the Pacific Legal Foundation et al. by Meriem L. Hubbard,
Ralph W. Kasarda, and Joshua P. Thompson; for the Project on Fair Rep-
resentation by William S. Consovoy, Thomas R. McCarthy, and J. Mi-
chael Connolly; for the Texas Apartment Association by Sean D. Jordan
and John Sepehri; for the Washington Legal Foundation by Cory L. An-
drews and Richard A. Samp; for Gail Heriot et al. by Anthony T. Caso
and Ms. Heriot, pro se; and for James P. Scanlan by Mr. Scanlan, pro se.

Briefs of amici curiae urging affirmance were filed for the Common-
wealth of Massachusetts et al. by Martha Coakley, Attorney General of
Massachusetts, Jonathan B. Miller and Genevieve C. Nadeau, Assistant
Attorneys General, Eric T. Schneiderman, Attorney General of New
York, Barbara D. Underwood, Solicitor General, Kristen Clarke, Chief,
Civil Rights Bureau, and Matthew W. Grieco, Assistant Solicitor General,
and by the Attorneys General for their respective States as follows:
Thomas C. Horne of Arizona, Kamala D. Harris of California, George
Jepsen of Connecticut, Russell A. Suzuki of Hawaii, Lisa Madigan of Tlli-
nois, Lori Swanson of Minnesota, Chris Koster of Missouri, Joseph A.
Foster of New Hampshire, Gary K. King of New Mexico, Roy Cooper of
North Carolina, Ellen F. Rosenblum of Oregon, Sean D. Reyes of Utah,
William H. Sorrell of Vermont, Mark R. Herring of Virginia, and Robert
W. Ferguson of Washington; for the City of San Francisco et al. by David
T. Goldberg, Dennis J. Herrera, Christine Van Aken, Laura S. Burton,
George Nilson, William R. Phelan, Jr., Herman Morris, Michael B.
Brough, Teresa Knox, Barry A. Lindahl, Zachary W. Carter, Peter S.
Holmes, Michael N. Feuer, James P. Clark, and Adam Loukx; for the
American Planning Association et al. by Edward Sullivan; for Current
and Former Members of Congress by Deepak Gupta; for Housing Scholars
by Daniel R. Shulman and Stephen Menendian; for the Lawyers’ Com-
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JUSTICE KENNEDY delivered the opinion of the Court.

The underlying dispute in this case concerns where hous-
ing for low-income persons should be constructed in Dallas,
Texas—that is, whether the housing should be built in the
inner city or in the suburbs. This dispute comes to the
Court on a disparate-impact theory of liability. In contrast
to a disparate-treatment case, where a “plaintiff must estab-
lish that the defendant had a discriminatory intent or mo-
tive,” a plaintiff bringing a disparate-impact claim challenges
practices that have a “disproportionately adverse effect on
minorities” and are otherwise unjustified by a legitimate ra-

mittee for Civil Rights Under Law et al. by Bill Lann Lee, Philip D.
Tegeler, Thomas Silverstein, Alan Jenkins, Wade J. Henderson, and Lisa
M. Bornstein; for the NAACP Legal Defense & Educational Fund, Inc.,
et al. by Leslie M. Proll, John Paul Schnapper-Casteras, Sherrilyn Ifill,
Janai Nelson, Christina Swarns, Jin Hee Lee, and Rachel M. Kleinman;
for the National Association for the Advancement of Colored People et al.
by Stephen M. Dane; for the National Black Law Students Association by
Deborah N. Archer; for the National Community Land Trust Network by
Joseph M. Sellers; for the National Fair Housing Alliance et al. by John
P. Relman and Sasha Samberg-Champion; for Real Estate Professional
Trade Organizations by Michael B. de Leeuw and Linda Riefberg; for Soci-
ologists et al. by Eva Paterson, Richard A. Rothschild, William C. Ken-
nedy, and Rachel D. Godsil; and for John R. Dunne et al. by Samuel R.
Bagenstos.

Briefs of amici curiae were filed for AARP et al. by Susan Ann Silver-
stein; for the American Civil Liberties Union et al. by Steven R. Shapiro,
Laurence M. Schwartztol, Sandra S. Park, Lenora M. Lapidus, and Stu-
art T. Rossman; for the Constitutional Accountability Center by Douglas
B. Kendall, Elizabeth B. Wydra, David H. Gans, and Brianne J. Gorod,
for the Housing Equality Center of Pennsylvania by Mark A. Packman;
for the Howard University School of Law Fair Housing Clinic et al. by
Valerie Schneider and Aderson Bellegarde Frangois; for the National As-
sociation of Home Builders by Devala A. Janardan and Thomas J. Ward,
for the National Leased Housing Association et al. by John C. Hayes, Jr.;
for the New York University School of Law Seminar on Critical Narra-
tives in Civil Rights by Mr. Francois and Peggy Cooper Davis; for Ian
Ayres by Rachel J. Geman and Jason L. Lichtman; and for Henry G.
Cisneros et al. by Diane L. Houk.
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tionale. Ricci v. DeStefano, 557 U. S. 557, 577 (2009) (inter-
nal quotation marks omitted). The question presented for
the Court’s determination is whether disparate-impact
claims are cognizable under the Fair Housing Act (or FHA),
82 Stat. 81, as amended, 42 U. S. C. §3601 et seq.

I
A

Before turning to the question presented, it is necessary
to discuss a different federal statute that gives rise to this
dispute. The Federal Government provides low-income
housing tax credits that are distributed to developers
through designated state agencies. 26 U.S.C. §42. Con-
gress has directed States to develop plans identifying selec-
tion criteria for distributing the credits. §42(m)(1). Those
plans must include certain criteria, such as public housing
waiting lists, §42(m)(1)(C), as well as certain preferences, in-
cluding that low-income housing units “contribut[e] to a con-
certed community revitalization plan” and be built in census
tracts populated predominantly by low-income residents.
§§42(m)(1)(B)(i)(I1D), 42(d)(5)(B)(ii)(I). Federal law thus fa-
vors the distribution of these tax credits for the development
of housing units in low-income areas.

In the State of Texas these federal credits are distributed
by the Texas Department of Housing and Community Affairs
(Department). Under Texas law, a developer’s application
for the tax credits is scored under a point system that gives
priority to statutory criteria, such as the financial feasibility
of the development project and the income level of tenants.
Tex. Govt. Code Ann. §§2306.6710(a)-(b) (West 2008). The
Texas Attorney General has interpreted state law to per-
mit the consideration of additional criteria, such as whether
the housing units will be built in a neighborhood with good
schools. Those criteria cannot be awarded more points
than statutorily mandated criteria. Tex. Op. Atty. Gen.
No. GA-0208, pp. 2-6 (2004), 2004 WL 1434796, *4-*6.
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The Inclusive Communities Project, Inc. (ICP), is a Texas-
based nonprofit corporation that assists low-income families
in obtaining affordable housing. In 2008, the ICP brought
this suit against the Department and its officers in the
United States District Court for the Northern District of
Texas. As relevant here, it brought a disparate-impact
claim under §§804(a) and 805(a) of the FHA. The ICP al-
leged the Department has caused continued segregated hous-
ing patterns by its disproportionate allocation of the tax
credits, granting too many credits for housing in predomi-
nantly black inner-city areas and too few in predominantly
white suburban neighborhoods. The ICP contended that
the Department must modify its selection criteria in order
to encourage the construction of low-income housing in sub-
urban communities.

The District Court concluded that the ICP had established
a prima facie case of disparate impact. It relied on two
pieces of statistical evidence. First, it found “from 1999-
2008, [the Department] approved tax credits for 49.7% of pro-
posed non-elderly units in 0% to 9.9% Caucasian areas, but
only approved 37.4% of proposed non-elderly units in 90% to
100% Caucasian areas.” 749 F. Supp. 2d 486, 499 (ND Tex.
2010). Second, it found “92.29% of [low-income housing tax
credit] units in the city of Dallas were located in census
tracts with less than 50% Caucasian residents.” Ibid.

The District Court then placed the burden on the Depart-
ment to rebut the ICP’s prima facie showing of disparate
impact. 860 F. Supp. 2d 312, 322-323 (2012). After assum-
ing the Department’s proffered interests were legitimate, id.,
at 326, the District Court held that a defendant—here the
Department—must prove “that there are no other less dis-
criminatory alternatives to advancing their proffered inter-
ests,” ibid. Because, in its view, the Department “failed to
meet [its] burden of proving that there are no less discrimi-
natory alternatives,” the District Court ruled for the ICP.
Id., at 331.
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The District Court’s remedial order required the addition
of new selection criteria for the tax credits. For instance,
it awarded points for units built in neighborhoods with good
schools and disqualified sites that are located adjacent to or
near hazardous conditions, such as high crime areas or land-
fills. See 2012 WL 3201401 (Aug. 7, 2012). The remedial
order contained no explicit racial targets or quotas.

While the Department’s appeal was pending, the Secretary
of Housing and Urban Development (HUD) issued a regula-
tion interpreting the FHA to encompass disparate-impact li-
ability. See Implementation of the Fair Housing Act’s Dis-
criminatory Effects Standard, 78 Fed. Reg. 11460 (2013).
The regulation also established a burden-shifting framework
for adjudicating disparate-impact claims. Under the regula-
tion, a plaintiff first must make a prima facie showing of
disparate impact. That is, the plaintiff “has the burden
of proving that a challenged practice caused or predictably
will cause a discriminatory effect.” 24 CFR §100.500(c)(1)
(2014). If a statistical discrepancy is caused by factors other
than the defendant’s policy, a plaintiff cannot establish
a prima facie case, and there is no liability. After a plain-
tiff does establish a prima facie showing of disparate
impact, the burden shifts to the defendant to “prov[e] that
the challenged practice is necessary to achieve one or
more substantial, legitimate, nondiscriminatory interests.”
§100.500(c)(2). HUD has clarified that this step of the anal-
ysis “is analogous to the Title VII requirement that an em-
ployer’s interest in an employment practice with a disparate
impact be job related.” 78 Fed. Reg. 11470. Once a defend-
ant has satisfied its burden at step two, a plaintiff may “pre-
vail upon proving that the substantial, legitimate, nondis-
criminatory interests supporting the challenged practice
could be served by another practice that has a less discrimi-
natory effect.” §100.500(c)(3).

The Court of Appeals for the Fifth Circuit held, consistent
with its precedent, that disparate-impact claims are cogniza-
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ble under the FHA. 747 F. 3d 275, 280 (2014). On the mer-
its, however, the Court of Appeals reversed and remanded.
Relying on HUD’s regulation, the Court of Appeals held that
it was improper for the District Court to have placed the
burden on the Department to prove there were no less dis-
criminatory alternatives for allocating low-income housing
tax credits. Id., at 282-283. 1In a concurring opinion, Judge
Jones stated that on remand the District Court should reex-
amine whether the ICP had made out a prima facie case of
disparate impact. She suggested the District Court incor-
rectly relied on bare statistical evidence without engaging in
any analysis about causation. She further observed that, if
the federal law providing for the distribution of low-income
housing tax credits ties the Department’s hands to such an
extent that it lacks a meaningful choice, then there is no
disparate-impact liability. See id., at 283-284 (specially con-
curring opinion).

The Department filed a petition for a writ of certiorari on
the question whether disparate-impact claims are cognizable
under the FHA. The question was one of first impression,
see Huntington v. Huntington Branch, NAACP, 488 U. S.
15 (1988) (per curiam), and certiorari followed, 573 U. S. 991
(2014). It is now appropriate to provide a brief history of
the FHA’s enactment and its later amendment.

B

De jure residential segregation by race was declared un-
constitutional almost a century ago, Buchanan v. Warley, 245
U.S. 60 (1917), but its vestiges remain today, intertwined
with the country’s economic and social life. Some segre-
gated housing patterns can be traced to conditions that arose
in the mid-20th century. Rapid urbanization, concomitant
with the rise of suburban developments accessible by car, led
many white families to leave the inner cities. This often left
minority families concentrated in the center of the Nation’s
cities. During this time, various practices were followed,
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sometimes with governmental support, to encourage and
maintain the separation of the races: Racially restrictive cov-
enants prevented the conveyance of property to minorities,
see Shelley v. Kraemer, 334 U. S. 1 (1948); steering by real-
estate agents led potential buyers to consider homes in
racially homogenous areas; and discriminatory lending prac-
tices, often referred to as redlining, precluded minority fami-
lies from purchasing homes in affluent areas. See, e. g., M.
Klarman, Unfinished Business: Racial Equality in American
History 140-141 (2007); Brief for Housing Scholars as Amici
Curiae 22-23. By the 1960’s, these policies, practices, and
prejudices had created many predominantly black inner
cities surrounded by mostly white suburbs. See K. Clark,
Dark Ghetto: Dilemmas of Social Power 11, 21-26 (1965).
The mid-1960’s was a period of considerable social unrest;
and, in response, President Lyndon Johnson established the
National Advisory Commission on Civil Disorders, commonly
known as the Kerner Commission. Exec. Order No. 11365,
3 CFR 674 (1966-1970 Comp.). After extensive factfinding
the Commission identified residential segregation and un-
equal housing and economic conditions in the inner cities as
significant, underlying causes of the social unrest. See Re-
port of the National Advisory Commission on Civil Disorders
91 (1968) (Kerner Commission Report). The Commission
found that “[n]early two-thirds of all nonwhite families living
in the central cities today live in neighborhoods marked by
substandard housing and general urban blight.” Id., at 13.
The Commission further found that both open and covert
racial discrimination prevented black families from obtaining
better housing and moving to integrated communities.
Ibid. The Commission concluded that “[oJur Nation is mov-
ing toward two societies, one black, one white—separate and
unequal.” Id., at 1. To reverse “[t]his deepening racial di-
vision,” ibid., it recommended enactment of “a comprehen-
sive and enforceable open-occupancy law making it an of-
fense to discriminate in the sale or rental of any housing . . .
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on the basis of race, creed, color, or national origin.” Id.,
at 263.

In April 1968, Dr. Martin Luther King, Jr., was assassi-
nated in Memphis, Tennessee, and the Nation faced a new
urgency to resolve the social unrest in the inner cities. Con-
gress responded by adopting the Kerner Commission’s rec-
ommendation and passing the Fair Housing Act. The stat-
ute addressed the denial of housing opportunities on the
basis of “race, color, religion, or national origin.” Civil
Rights Act of 1968, §804, 82 Stat. 83. Then, in 1988, Con-
gress amended the FHA. Among other provisions, it cre-
ated certain exemptions from liability and added “familial
status” as a protected characteristic. See Fair Housing
Amendments Act of 1988, 102 Stat. 1619.

II

The issue here is whether, under a proper interpretation
of the FHA, housing decisions with a disparate impact are
prohibited. Before turning to the FHA, however, it is nec-
essary to consider two other antidiserimination statutes that
preceded it.

The first relevant statute is §703(a) of Title VII of the
Civil Rights Act of 1964, 78 Stat. 255. The Court addressed
the concept of disparate impact under this statute in Griggs
v. Duke Power Co., 401 U.S. 424 (1971). There, the em-
ployer had a policy requiring its manual laborers to possess
a high school diploma and to obtain satisfactory scores on
two intelligence tests. The Court of Appeals held the em-
ployer had not adopted these job requirements for a racially
discriminatory purpose, and the plaintiffs did not challenge
that holding in this Court. Instead, the plaintiffs argued
§703(a)(2) covers the discriminatory effect of a practice as
well as the motivation behind the practice. Section 703(a),
as amended, provides as follows:

“It shall be an unlawful employment practice for an
employer—
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“(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any individ-
ual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual’s
race, color, religion, sex, or national origin; or

“(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would de-
prive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as
an employee, because of such individual’s race, color, re-
ligion, sex, or national origin.” 42 U. S. C. §2000e-2(a).

The Court did not quote or cite the full statute, but rather
relied solely on §703(a)(2). Griggs, 401 U. S., at 426, n. 1.

In interpreting §703(a)(2), the Court reasoned that
disparate-impact liability furthered the purpose and design
of the statute. The Court explained that, in § 703(a)(2), Con-
gress “proscribe[d] not only overt discrimination but also
practices that are fair in form, but discriminatory in opera-
tion.” Id., at 431. For that reason, as the Court noted,
“Congress directed the thrust of [§703(a)(2)] to the conse-
quences of employment practices, not simply the motiva-
tion.” Id., at 432 (emphasis deleted). In light of the stat-
ute’s goal of achieving “equality of employment opportunities
and remov[ing] barriers that have operated in the past” to
favor some races over others, the Court held §703(a)(2) of
Title VII must be interpreted to allow disparate-impact
claims. Id., at 429-430.

The Court put important limits on its holding: namely, not
all employment practices causing a disparate impact impose
liability under §703(a)(2). In this respect, the Court held
that “business necessity” constitutes a defense to disparate-
impact claims. Id., at 431. This rule provides, for example,
that in a disparate-impact case, §703(a)(2) does not prohibit
hiring criteria with a “manifest relationship” to job perform-
ance. Id., at 432; see also Ricci, 557 U. S., at 587-589 (em-
phasizing the importance of the business necessity defense
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to disparate-impact liability). On the facts before it, the
Court in Griggs found a violation of Title VII because the
employer could not establish that high school diplomas and
general intelligence tests were related to the job perform-
ance of its manual laborers. See 401 U. S., at 431-432.

The second relevant statute that bears on the proper inter-
pretation of the FHA is the Age Discrimination in Employ-
ment Act of 1967 (ADEA), 81 Stat. 602 et seq., as amended.
Section 4(a) of the ADEA provides:

“It shall be unlawful for an employer—

“(1) to fail or refuse to hire or to discharge any indi-
vidual or otherwise discriminate against any individual
with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s
age;

“(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of such
individual’s age; or

“(3) to reduce the wage rate of any employee in order
to comply with this chapter.” 29 U.S. C. §623(a).

The Court first addressed whether this provision allows
disparate-impact claims in Smith v. City of Jackson, 544 U. S.
228 (2005). There, a group of older employees challenged
their employer’s decision to give proportionately greater
raises to employees with less than five years of experience.

Explaining that Griggs “represented the better reading of
[Title VII's] statutory text,” 544 U. S., at 235, a plurality of
the Court concluded that the same reasoning pertained to
§4(a)(2) of the ADEA. The Smith plurality emphasized that
both §703(a)(2) of Title VII and §4(a)(2) of the ADEA con-
tain language “prohibit[ing] such actions that ‘deprive any
individual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of such indi-
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vidual’s’ race or age.” Id., at 235. As the plurality ob-
served, the text of these provisions “focuses on the effects of
the action on the employee rather than the motivation for the
action of the employer” and therefore compels recognition of
disparate-impact liability. Id., at 236. In a separate opin-
ion, JUSTICE SCALIA found the ADEA’s text ambiguous and
thus deferred under Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 (1984), to an
Equal Employment Opportunity Commission regulation in-
terpreting the ADEA to impose disparate-impact liability,
see 544 U. S., at 243-247 (opinion concurring in part and con-
curring in judgment).

Together, Griggs holds and the plurality in Smith in-
structs that antidiscrimination laws must be construed to
encompass disparate-impact claims when their text refers
to the consequences of actions and not just to the mindset
of actors, and where that interpretation is consistent with
statutory purpose. These cases also teach that disparate-
impact liability must be limited so employers and other regu-
lated entities are able to make the practical business choices
and profit-related decisions that sustain a vibrant and dy-
namic free-enterprise system. And before rejecting a busi-
ness justification—or, in the case of a governmental entity,
an analogous public interest—a court must determine that a
plaintiff has shown that there is “an available alternative . . .
practice that has less disparate impact and serves the [enti-
ty’s] legitimate needs.” Ricci, supra, at 578. The cases in-
terpreting Title VII and the ADEA provide essential back-
ground and instruction in the case now before the Court.

Turning to the FHA, the ICP relies on two provisions.
Section 804(a) provides that it shall be unlawful:

“To refuse to sell or rent after the making of a bona
fide offer, or to refuse to negotiate for the sale or rental
of, or otherwise make unavailable or deny, a dwelling to
any person because of race, color, religion, sex, familial
status, or national origin.” 42 U. S. C. §3604(a).
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Here, the phrase “otherwise make unavailable” is of central
importance to the analysis that follows.
Section 805(a), in turn, provides:

“It shall be unlawful for any person or other entity
whose business includes engaging in residential real
estate-related transactions to discriminate against any
person in making available such a transaction, or in the
terms or conditions of such a transaction, because of
race, color, religion, sex, handicap, familial status, or na-
tional origin.” §3605(a).

Applied here, the logic of Griggs and Smith provides
strong support for the conclusion that the FHA encompasses
disparate-impact claims. Congress’ use of the phrase “oth-
erwise make unavailable” refers to the consequences of an
action rather than the actor’s intent. See United States v.
Giles, 300 U.S. 41, 48 (1937) (explaining that the “word
‘make’ has many meanings, among them ‘[t]Jo cause to exist,
appear or occur’” (quoting Webster’s New International Dic-
tionary 1485 (2d ed. 1934))). This results-oriented language
counsels in favor of recognizing disparate-impact liability.
See Smith, supra, at 236. The Court has construed statu-
tory language similar to §805(a) to include disparate-impact
liability. See, e. g., Board of Ed. of City School Dist. of New
York v. Harris, 444 U. S. 130, 140-141 (1979) (holding the
term “discriminat[e]” encompassed disparate-impact liability
in the context of a statute’s text, history, purpose, and
structure).

A comparison to the antidiscrimination statutes examined
in Griggs and Smith is useful. Title VII's and the ADEA’s
“otherwise adversely affect” language is equivalent in fune-
tion and purpose to the FHA’s “otherwise make unavailable”
language. In these three statutes the operative text looks
to results. The relevant statutory phrases, moreover, play
an identical role in the structure common to all three stat-
utes: Located at the end of lengthy sentences that begin with
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prohibitions on disparate treatment, they serve as catchall
phrases looking to consequences, not intent. And all three
statutes use the word “otherwise” to introduce the results-
oriented phrase. “Otherwise” means “in a different way or
manner,” thus signaling a shift in emphasis from an actor’s
intent to the consequences of his actions. Webster’s Third
New International Dictionary 1598 (1971). This similarity
in text and structure is all the more compelling given that
Congress passed the FHA in 1968—only four years after
passing Title VII and only four months after enacting the
ADEA.

It is true that Congress did not reiterate Title VII's exact
language in the FHA, but that is because to do so would
have made the relevant sentence awkward and unclear. A
provision making it unlawful to “refuse to sell[,] . . . or other-
wise [adversely affect], a dwelling to any person” because of
a protected trait would be grammatically obtuse, difficult to
interpret, and far more expansive in scope than Congress
likely intended. Congress thus chose words that serve the
same purpose and bear the same basic meaning but are con-
sistent with the structure and objectives of the FHA.

Emphasizing that the FHA uses the phrase “because of
race,” the Department argues this language forecloses
disparate-impact liability since “[a]n action is not taken ‘be-
cause of race’ unless race is a reason for the action.” Brief
for Petitioners 26. Griggs and Smith, however, dispose of
this argument. Both Title VII and the ADEA contain iden-
tical “because of” language, see 42 U. S. C. §2000e—2(a)(2);
29 U. S. C. §623(a)(2), and the Court nonetheless held those
statutes impose disparate-impact liability.

In addition, it is of crucial importance that the existence
of disparate-impact liability is supported by amendments to
the FHA that Congress enacted in 1988. By that time, all
nine Courts of Appeals to have addressed the question had
concluded the Fair Housing Act encompassed disparate-
impact claims. See Huntington Branch, NAACP v. Hun-
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tington, 844 F. 2d 926, 935-936 (CA2 1988); Resident Advi-
sory Bd. v. Rizzo, 564 F. 2d 126, 146 (CA3 1977); Smith v.
Clarkton, 682 F. 2d 1055, 1065 (CA4 1982); Hanson v. Veter-
ans Administration, 800 F. 2d 1381, 1386 (CA5 1986); Arthur
v. Toledo, 782 F. 2d 565, 574-575 (CA6 1986); Metropolitan
Housing Development Corp. v. Arlington Heights, 558 F. 2d
1283, 1290 (CA7 1977); United States v. Black Jack, 508 F. 2d
1179, 1184-1185 (CAS8 1974); Halet v. Wend Investment Co.,
672 F. 2d 1305, 1311 (CA9 1982); United States v. Marengo
Cty. Comm’n, 731 F. 2d 1546, 1559, n. 20 (CA11 1984).

When it amended the FHA, Congress was aware of this
unanimous precedent. And with that understanding, it
made a considered judgment to retain the relevant statutory
text. See H. R. Rep. No. 100-711, p. 21, n. 52 (1988) (H. R.
Rep.) (discussing suits premised on disparate-impact claims
and related judicial precedent); 134 Cong. Rec. 23711 (1988)
(statement of Sen. Kennedy) (noting unanimity of Federal
Courts of Appeals concerning disparate impact); Fair Hous-
ing Amendments Act of 1987: Hearings on S. 558 before the
Subcommittee on the Constitution of the Senate Committee
on the Judiciary, 100th Cong., 1st Sess., 529 (1987) (testimony
of Professor Robert Schwemm) (describing consensus judi-
cial view that the FHA imposed disparate-impact liability).
Indeed, Congress rejected a proposed amendment that
would have eliminated disparate-impact liability for certain
zoning decisions. See H. R. Rep., at 89-93.

Against this background understanding in the legal and
regulatory system, Congress’ decision in 1988 to amend the
FHA while still adhering to the operative language in
§§804(a) and 805(a) is convincing support for the conclusion
that Congress accepted and ratified the unanimous holdings
of the Courts of Appeals finding disparate-impact liability.
“If a word or phrase has been . .. given a uniform interpreta-
tion by inferior courts ..., a later version of that act perpet-
uating the wording is presumed to carry forward that in-
terpretation.” A. Scalia & B. Garner, Reading Law: The
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Interpretation of Legal Texts 322 (2012); see also Forest
Grove School Dist. v. T. A., 557 U. S. 230, 244, n. 11 (2009)
(“When Congress amended [the Act] without altering the
text of [the relevant provision], it implicitly adopted [this
Court’s] construction of the statute”); Manhattan Properties,
Inc. v. Irving Trust Co., 291 U. S. 320, 336 (1934) (explaining,
where the Courts of Appeals had reached a consensus inter-
pretation of the Bankruptcy Act and Congress had amended
the Act without changing the relevant provision, “[t]his is
persuasive that the construction adopted by the [lower fed-
eral] courts has been acceptable to the legislative arm of
the government”).

Further and convincing confirmation of Congress’ under-
standing that disparate-impact liability exists under the
FHA is revealed by the substance of the 1988 amendments.
The amendments included three exemptions from liability
that assume the existence of disparate-impact claims. The
most logical conclusion is that the three amendments were
deemed necessary because Congress presupposed disparate
impact under the FHA as it had been enacted in 1968.

The relevant 1988 amendments were as follows. First,
Congress added a clarifying provision: “Nothing in [the
FHA] prohibits a person engaged in the business of furnish-
ing appraisals of real property to take into consideration fac-
tors other than race, color, religion, national origin, sex,
handicap, or familial status.” 42 U. S. C. §3605(c). Second,
Congress provided: “Nothing in [the FHA] prohibits conduct
against a person because such person has been convicted by
any court of competent jurisdiction of the illegal manufac-
ture or distribution of a controlled substance.” §3607(b)(4).
And finally, Congress specified: “Nothing in [the FHA] limits
the applicability of any reasonable . . . restrictions regarding
the maximum number of occupants permitted to occupy a
dwelling.” §3607(b)(1).

The exemptions embodied in these amendments would be
superfluous if Congress had assumed that disparate-impact
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liability did not exist under the FHA. See Gustafson v.
Alloyd Co., 513 U. S. 561, 574 (1995) (“[TThe Court will avoid
a reading which renders some words altogether redundant”).
Indeed, none of these amendments would make sense if the
FHA encompassed only disparate-treatment claims. If that
were the sole ground for liability, the amendments merely
restate black-letter law. If an actor makes a decision based
on reasons other than a protected category, there is no
disparate-treatment liability. See, e. g., Texas Dept. of Com-
munity Affairs v. Burdine, 450 U. S. 248, 254 (1981). But
the amendments do constrain disparate-impact liability.
For instance, certain criminal convictions are correlated with
sex and race. See, e.g., Kimbrough v. United States, 552
U. S. 85, 98 (2007) (discussing the racial disparity in convic-
tions for crack cocaine offenses). By adding an exemption
from liability for exclusionary practices aimed at individuals
with drug convictions, Congress ensured disparate-impact li-
ability would not lie if a landlord excluded tenants with such
convictions. The same is true of the provision allowing for
reasonable restrictions on occupancy. And the exemption
from liability for real-estate appraisers is in the same section
as §805(a)’s prohibition of discriminatory practices in real-
estate transactions, thus indicating Congress’ recognition
that disparate-impact liability arose under §805(a). In
short, the 1988 amendments signal that Congress ratified
disparate-impact liability.

A comparison to Smith’s discussion of the ADEA further
demonstrates why the Department’s interpretation would
render the 1988 amendments superfluous. Under the
ADEA’s reasonable-factor-other-than-age (RFOA) provision,
an employer is permitted to take an otherwise prohibited
action where “the differentiation is based on reasonable
factors other than age.” 29 U.S.C. §623(f)(1). In other
words, if an employer makes a decision based on a reasonable
factor other than age, it cannot be said to have made a deci-
sion on the basis of an employee’s age. According to the
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Smith plurality, the RFOA provision “plays its principal
role” “in cases involving disparate-impact claims” “by pre-
cluding liability if the adverse impact was attributable to a
nonage factor that was ‘reasonable.’” 544 U.S., at 239.
The plurality thus reasoned that the RFOA provision would
be “simply unnecessary to avoid liability under the ADEA”
if liability were limited to disparate-treatment claims. Id.,
at 238.

A similar logic applies here. If a real-estate appraiser
took into account a neighborhood’s schools, one could not say
the appraiser acted because of race. And by embedding 42
U. S. C. §3605(c)’s exemption in the statutory text, Congress
ensured that disparate-impact liability would not be allowed
either. Indeed, the inference of disparate-impact liability is
even stronger here than it was in Smaith. As originally
enacted, the ADEA included the RFOA provision, see
§4(f)(1), 81 Stat. 603, whereas here Congress added the rele-
vant exemptions in the 1988 amendments against the back-
drop of the uniform view of the Courts of Appeals that the
FHA imposed disparate-impact liability.

Recognition of disparate-impact claims is consistent with
the FHA’s central purpose. See Smith, supra, at 235 (plu-
rality opinion); Griggs, 401 U.S., at 432. The FHA, like
Title VII and the ADEA, was enacted to eradicate discrimi-
natory practices within a sector of our Nation’s economy.
See 42 U. S. C. §3601 (“It is the policy of the United States
to provide, within constitutional limitations, for fair housing
throughout the United States”); H. R. Rep., at 15 (explaining
the FHA “provides a clear national policy against discrimi-
nation in housing”).

These unlawful practices include zoning laws and other
housing restrictions that function unfairly to exclude minori-
ties from certain neighborhoods without any sufficient justi-
fication. Suits targeting such practices reside at the heart-
land of disparate-impact liability. See, e.g., Huntington,
488 U. S., at 16-18 (invalidating zoning law preventing con-
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struction of multifamily rental units); Black Jack, 508 F. 2d,
at 1182-1188 (invalidating ordinance prohibiting construc-
tion of new multifamily dwellings); Greater New Orleans
Fair Housing Action Center v. St. Bernard Parish, 641 F.
Supp. 2d 563, 569, 577-578 (ED La. 2009) (invalidating post-
Hurricane Katrina ordinance restricting the rental of hous-
ing units to only “‘blood relative[s]’” in an area of the city
that was 88.3% white and 7.6% black); see also Tr. of Oral
Arg. 52-53 (discussing these cases). The availability of
disparate-impact liability, furthermore, has allowed private
developers to vindicate the FHA’s objectives and to protect
their property rights by stopping municipalities from enforc-
ing arbitrary and, in practice, discriminatory ordinances bar-
ring the construction of certain types of housing units. See,
e. 9., Huntington, supra, at 18. Recognition of disparate-
impact liability under the FHA also plays a role in uncover-
ing discriminatory intent: It permits plaintiffs to counteract
unconscious prejudices and disguised animus that escape
easy classification as disparate treatment. In this way
disparate-impact liability may prevent segregated housing
patterns that might otherwise result from covert and illicit
stereotyping.

But disparate-impact liability has always been properly
limited in key respects that avoid the serious constitutional
questions that might arise under the FHA, for instance, if
such liability were imposed based solely on a showing of a
statistical disparity. Disparate-impact liability mandates
the “removal of artificial, arbitrary, and unnecessary barri-
ers,” not the displacement of valid governmental policies.
Griggs, supra, at 431. The FHA is not an instrument
to force housing authorities to reorder their priorities.
Rather, the FHA aims to ensure that those priorities can be
achieved without arbitrarily creating discriminatory effects
or perpetuating segregation.

Unlike the heartland of disparate-impact suits targeting
artificial barriers to housing, the underlying dispute in this
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case involves a novel theory of liability. See Seicshnaydre,
Is Disparate Impact Having Any Impact? An Appellate
Analysis of Forty Years of Disparate Impact Claims Under
the Fair Housing Act, 63 Am. U. L. Rev. 357, 360-363 (2013)
(noting the rarity of this type of claim). This case, on re-
mand, may be seen simply as an attempt to second-guess
which of two reasonable approaches a housing authority
should follow in the sound exercise of its discretion in allocat-
ing tax credits for low-income housing.

An important and appropriate means of ensuring that
disparate-impact liability is properly limited is to give
housing authorities and private developers leeway to state
and explain the valid interest served by their policies. This
step of the analysis is analogous to the business necessity
standard under Title VII and provides a defense against
disparate-impact liability. See 78 Fed. Reg. 11470 (explain-
ing that HUD did not use the phrase “business necessity”
because that “phrase may not be easily understood to cover
the full scope of practices covered by the Fair Housing Act,
which applies to individuals, businesses, nonprofit organiza-
tions, and public entities”). As the Court explained in Ricct,
an entity “could be liable for disparate-impact discrimination
only if the [challenged practices] were not job related and
consistent with business necessity.” 557 U. S, at 587. Just
as an employer may maintain a workplace requirement that
causes a disparate impact if that requirement is a “reason-
able measure[ment] of job performance,” Griggs, supra, at
436, so too must housing authorities and private developers
be allowed to maintain a policy if they can prove it is neces-
sary to achieve a valid interest. To be sure, the Title VII
framework may not transfer exactly to the fair-housing con-
text, but the comparison suffices for present purposes.

It would be paradoxical to construe the FHA to impose
onerous costs on actors who encourage revitalizing dilapi-
dated housing in our Nation’s cities merely because some
other priority might seem preferable. Entrepreneurs must
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be given latitude to consider market factors. Zoning offi-
cials, moreover, must often make decisions based on a mix of
factors, both objective (such as cost and traffic patterns) and,
at least to some extent, subjective (such as preserving his-
toric architecture). These factors contribute to a communi-
ty’s quality of life and are legitimate concerns for housing
authorities. The FHA does not decree a particular vision of
urban development; and it does not put housing authorities
and private developers in a double bind of liability, subject
to suit whether they choose to rejuvenate a city core or
to promote new low-income housing in suburban communi-
ties. As HUD itself recognized in its recent rulemaking,
disparate-impact liability “does not mandate that affordable
housing be located in neighborhoods with any particular
characteristic.” 78 Fed. Reg. 11476.

In a similar vein, a disparate-impact claim that relies on a
statistical disparity must fail if the plaintiff cannot point to
a defendant’s policy or policies causing that disparity. A ro-
bust causality requirement ensures that “[rJacial imbalance
. . . does not, without more, establish a prima facie case of
disparate impact” and thus protects defendants from being
held liable for racial disparities they did not create. Wards
Cove Packing Co. v. Atonio, 490 U. S. 642, 653 (1989), super-
seded by statute on other grounds, 42 U. S. C. §2000e-2(k).
Without adequate safeguards at the prima facie stage,
disparate-impact liability might cause race to be used and
considered in a pervasive way and “would almost inexorably
lead” governmental or private entities to use “numerical
quotas,” and serious constitutional questions then could
arise. 490 U. S., at 653.

The litigation at issue here provides an example. From
the standpoint of determining advantage or disadvantage to
racial minorities, it seems difficult to say as a general matter
that a decision to build low-income housing in a blighted inner-
city neighborhood instead of a suburb is discriminatory, or
vice versa. If those sorts of judgments are subject to chal-
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lenge without adequate safeguards, then there is a danger
that potential defendants may adopt racial quotas—a circum-
stance that itself raises serious constitutional concerns.

Courts must therefore examine with care whether a plain-
tiff has made out a prima facie case of disparate impact and
prompt resolution of these cases is important. A plaintiff
who fails to allege facts at the pleading stage or produce
statistical evidence demonstrating a causal connection cannot
make out a prima facie case of disparate impact. For in-
stance, a plaintiff challenging the decision of a private devel-
oper to construct a new building in one location rather than
another will not easily be able to show this is a policy causing
a disparate impact because such a one-time decision may not
be a policy at all. It may also be difficult to establish causa-
tion because of the multiple factors that go into investment
decisions about where to construct or renovate housing units.
And as Judge Jones observed below, if the ICP cannot show
a causal connection between the Department’s policy and a
disparate impact—for instance, because federal law substan-
tially limits the Department’s discretion—that should result
in dismissal of this case. 747 F. 3d, at 283-284 (specially
concurring opinion).

The FHA imposes a command with respect to disparate-
impact liability. Here, that command goes to a state entity.
In other cases, the command will go to a private person or
entity. Governmental or private policies are not contrary to
the disparate-impact requirement unless they are “artificial,
arbitrary, and unnecessary barriers.” Griggs, 401 U.S., at
431. Difficult questions might arise if disparate-impact lia-
bility under the FHA caused race to be used and considered
in a pervasive and explicit manner to justify governmental
or private actions that, in fact, tend to perpetuate race-based
considerations rather than move beyond them. Courts
should avoid interpreting disparate-impact liability to be so
expansive as to inject racial considerations into every hous-
ing decision.
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The limitations on disparate-impact liability discussed
here are also necessary to protect potential defendants
against abusive disparate-impact claims. If the specter of
disparate-impact litigation causes private developers to no
longer construct or renovate housing units for low-income
individuals, then the FHA would have undermined its own
purpose as well as the free-market system. And as to gov-
ernmental entities, they must not be prevented from achiev-
ing legitimate objectives, such as ensuring compliance with
health and safety codes. The Department’s amici, in addi-
tion to the well-stated principal dissenting opinion in this
case, see post, at 557-558, 584-586 (opinion of ALITO, J.), call
attention to the decision by the Court of Appeals for the
Eighth Circuit in Gallagher v. Magner, 619 F. 3d 823 (2010).
Although the Court is reluctant to approve or disapprove a
case that is not pending, it should be noted that Magner was
decided without the cautionary standards announced in this
opinion and, in all events, the case was settled by the par-
ties before an ultimate determination of disparate-impact
liability.

Were standards for proceeding with disparate-impact suits
not to incorporate at least the safeguards discussed here,
then disparate-impact liability might displace valid govern-
mental and private priorities, rather than solely “remov([ing]
. . . artificial, arbitrary, and unnecessary barriers.” Griggs,
401 U. S., at 431. And that, in turn, would set our Nation
back in its quest to reduce the salience of race in our social
and economic system.

It must be noted further that, even when courts do find
liability under a disparate-impact theory, their remedial or-
ders must be consistent with the Constitution. Remedial
orders in disparate-impact cases should concentrate on the
elimination of the offending practice that “arbitrar[ily] . . .
operate[s] invidiously to discriminate on the basis of racle].”
Ibid. If additional measures are adopted, courts should
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strive to design them to eliminate racial disparities through
race-neutral means. See Richmond v. J. A. Croson Co., 488
U. S. 469, 509 (1989) (plurality opinion) (“[T]he city has at
its disposal a whole array of race-neutral devices to increase
the accessibility of city contracting opportunities to small en-
trepreneurs of all races”). Remedial orders that impose
racial targets or quotas might raise more difficult constitu-
tional questions.

While the automatic or pervasive injection of race into
public and private transactions covered by the FHA has spe-
cial dangers, it is also true that race may be considered in
certain circumstances and in a proper fashion. Cf. Parents
Involved in Community Schools v. Seattle School Dist. No.
1, 551 U. S. 701, 789 (2007) (KENNEDY, J., concurring in part
and concurring in judgment) (“School boards may pursue the
goal of bringing together students of diverse backgrounds
and races through other means, including strategic site selec-
tion of new schools; [and] drawing attendance zones with
general recognition of the demographics of neighborhoods”).
Just as this Court has not “question[ed] an employer’s af-
firmative efforts to ensure that all groups have a fair oppor-
tunity to apply for promotions and to participate in the [pro-
motion] process,” Ricct, 557 U. S., at 585, it likewise does not
impugn housing authorities’ race-neutral efforts to encour-
age revitalization of communities that have long suffered the
harsh consequences of segregated housing patterns. When
setting their larger goals, local housing authorities may
choose to foster diversity and combat racial isolation with
race-neutral tools, and mere awareness of race in attempting
to solve the problems facing inner cities does not doom that
endeavor at the outset.

The Court holds that disparate-impact claims are cogniza-
ble under the Fair Housing Act upon considering its results-
oriented language, the Court’s interpretation of similar lan-
guage in Title VII and the ADEA, Congress’ ratification of
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disparate-impact claims in 1988 against the backdrop of the
unanimous view of nine Courts of Appeals, and the statu-
tory purpose.

11

In light of the longstanding judicial interpretation of the
FHA to encompass disparate-impact claims and congres-
sional reaffirmation of that result, residents and policymak-
ers have come to rely on the availability of disparate-impact
claims. See Brief for Massachusetts et al. as Amici Curiae
2 (“Without disparate impact claims, States and others will
be left with fewer crucial tools to combat the kinds of
systemic discrimination that the FHA was intended to ad-
dress”). Indeed, many of our Nation’s largest cities—enti-
ties that are potential defendants in disparate-impact suits—
have submitted an amicus brief in this case supporting
disparate-impact liability under the FHA. See Brief for
City of San Francisco et al. as Amici Curiae 3—6. The exist-
ence of disparate-impact liability in the substantial majority
of the Courts of Appeals for the last several decades “has
not given rise to . . . dire consequences.” Hosanna-Tabor
Evangelical Lutheran Church and School v. EEOC, 565
U. S. 171, 196 (2012).

Much progress remains to be made in our Nation’s continu-
ing struggle against racial isolation. In striving to achieve
our “historic commitment to creating an integrated society,”
Parents Involved, supra, at 797 (KENNEDY, J., concurring in
part and concurring in judgment), we must remain wary of
policies that reduce homeowners to nothing more than their
race. But since the passage of the Fair Housing Act in 1968
and against the backdrop of disparate-impact liability in
nearly every jurisdiction, many cities have become more di-
verse. The FHA must play an important part in avoiding
the Kerner Commission’s grim prophecy that “[oJur Nation
is moving toward two societies, one black, one white—sepa-
rate and unequal.” Kerner Commission Report 1. The
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Court acknowledges the Fair Housing Act’s continuing role
in moving the Nation toward a more integrated society.
The judgment of the Court of Appeals for the Fifth Circuit
is affirmed, and the case is remanded for further proceedings
consistent with this opinion.
It is so ordered.

JUSTICE THOMAS, dissenting.

I join JUSTICE ALITO’s dissent in full. I write separately
to point out that the foundation on which the Court builds
its latest disparate-impact regime—Griggs v. Duke Power
Co., 401 U. S. 424 (1971)—is made of sand. That decision,
which concluded that Title VII of the Civil Rights Act of
1964 authorizes plaintiffs to bring disparate-impact claims,
1d., at 429-431, represents the triumph of an agency’s prefer-
ences over Congress’ enactment and of assumption over fact.
Whatever respect Griggs merits as a matter of stare decisis,
I would not amplify its error by importing its disparate-
impact scheme into yet another statute.

I
A

We should drop the pretense that Griggs’ interpretation
of Title VII was legitimate. “The Civil Rights Act of 1964
did not include an express prohibition on policies or practices
that produce a disparate impact.” Ricci v. DeStefano, 557
U.S. 557, 577 (2009). It did not include an implicit one
either. Instead, Title VII's operative provision, 42 U. S. C.
§2000e-2(a) (1964 ed.), addressed only employer decisions
motivated by a protected characteristic. That provision
made it “an unlawful employment practice for an employer—

“(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any individ-
ual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual’s
race, color, religion, sex, or national origin; or
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“(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of such
individual’s race, color, religion, sex, or national origin.”
§703, 78 Stat. 255 (emphasis added).!

Each paragraph in §2000e-2(a) is limited to actions taken
“because of” a protected trait, and “the ordinary meaning of
‘because of’ is ‘by reason of’ or ‘on account of,”” University
of Tex. Southwestern Medical Center v. Nassar, 570 U. S.
338, 350 (2013) (some internal quotation marks omitted).
Section 2000e—2(a) thus applies only when a protected char-
acteristic “was the ‘reason’ that the employer decided to
act.” Id., at 350 (some internal quotation marks omitted).?
In other words, “to take an action against an individual be-
cause of” a protected trait “plainly requires discriminatory
intent.” Smith v. City of Jackson, 544 U. S. 228, 249 (2005)
(O’Connor, J., joined by KENNEDY and THOMAS, JJ., concur-
ring in judgment) (internal quotation marks omitted); ac-
cord, e. g., Gross v. FBL Financial Services, Inc., 557 U. S.
167, 176 (2009).

!The current version of §2000e-2(a) is almost identical, except that
§2000e-2(a)(2) makes it unlawful for an employer “to limit, segregate, or
classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportuni-
ties or otherwise adversely affect his status as an employee, because of
such individual’s race, color, religion, sex, or national origin.” (Emphasis
added.) This change, which does not impact my analysis, was made in
1972. 86 Stat. 109.

2In 1991, Congress added §2000e-2(m) to Title VII, which permits a
plaintiff to establish that an employer acted “because of” a protected char-
acteristic by showing that the characteristic was “a motivating factor” in
the employer’s decision. Civil Rights Act of 1991, §107(a), 105 Stat. 1075.
That amended definition obviously does not legitimize disparate-impact
liability, which is distinguished from disparate-treatment liability precisely
because the former does not require any discriminatory motive.
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No one disputes that understanding of §2000e-2(a)(1).
We have repeatedly explained that a plaintiff bringing an
action under this provision “must establish ‘that the defend-
ant had a discriminatory intent or motive’ for taking a job-
related action.” Ricci, supra, at 577 (quoting Watson v.
Fort Worth Bank & Trust, 487 U. S. 977, 986 (1988)). The
only dispute is whether the same language—*“because of”’—
means something different in §2000e-2(a)(2) than it does in
§2000e-2(a)(1).

The answer to that question should be obvious. We ordi-
narily presume that “identical words used in different parts
of the same act are intended to have the same meaning,”
Desert Palace, Inc. v. Costa, 539 U. S. 90, 101 (2003) (internal
quotation marks omitted), and §2000e-2(a)(2) contains noth-
ing to warrant a departure from that presumption. That
paragraph “uses the phrase ‘because of . . . [a protected char-
acteristic]’ in precisely the same manner as does the preced-
ing paragraph—to make plain that an employer is liable only
if its adverse action against an individual is motivated by the
individual’s [protected characteristic].” Swmith, supra, at
249 (opinion of O’Connor, J.) (interpreting nearly identical
provision of the Age Discrimination in Employment Act of
1967 (ADEA)).

The only difference between §2000e-2(a)(1) and §2000e—
2(a)(2) is the type of employment decisions they address.
See Smith, supra, at 249 (opinion of O’Connor, J.). Section
2000e—2(a)(1) addresses hiring, firing, and setting the terms
of employment, whereas §2000e-2(a)(2) generally addresses
limiting, segregating, or classifying employees. But no deci-
sion is an unlawful employment practice under these para-
graphs unless it occurs “because of such individual’s race,
color, religion, sex, or national origin.” §§2000e-2(a)(1), (2)
(emphasis added).

Contrary to the majority’s assumption, see ante, at 533—
535, the fact that §2000e-2(a)(2) uses the phrase “otherwise
adversely affect” in defining the employment decisions tar-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


550 TEXAS DEPT. OF HOUSING AND COMMUNITY AF-
FAIRS ». INCLUSIVE COMMUNITIES PROJECT, INC.

THOMAS, J., dissenting

geted by that paragraph does not eliminate its mandate that
the prohibited decision be made “because of” a protected
characteristic. Section 2000e—2(a)(2) does not make unlaw-
ful all employment decisions that “limit, segregate, or clas-
sify . .. employees . . . in any way which would . . . otherwise
adversely affect [an individual’s] status as an employee,” but
those that “otherwise adversely affect [an individual’s] status
as an employee, because of such individual’s race, color, re-
ligion, sex, or national origin.” (Emphasis added); accord,
78 Stat. 255. Reading §2000e-2(a)(2) to sanction employers
solely on the basis of the effects of their decisions would de-
lete an entire clause of this provision, a result we generally
try to avoid. Under any fair reading of the text, there can
be no doubt that the Title VII enacted by Congress did not
permit disparate-impact claims.?

B

The author of disparate-impact liability under Title VII
was not Congress, but the Equal Employment Opportunity
Commission (EEOC). EEOC’s “own official history of these
early years records with unusual candor the commission’s
fundamental disagreement with its founding charter, espe-
cially Title VII’s literal requirement that the discrimination
be intentional.” H. Graham, The Civil Rights Era: Origins
and Development of National Policy 1960-1972, p. 248 (1990).
The Commissioners and their legal staff thought that “dis-
crimination” had become “less often an individual act of dis-
parate treatment flowing from an evil state of mind” and
“more institutionalized.” Jackson, EEOC vs. Discrimina-

3Even “[flans . . . of Griggs [v. Duke Power Co., 401 U. S. 424 (1971),]
tend to agree that the decision is difficult to square with the available
indications of congressional intent.” Lemos, The Consequences of Con-
gress’s Choice of Delegate: Judicial and Agency Interpretations of Title
VII, 63 Vand. L. Rev. 363, 399, n. 155 (2010). In the words of one of the
decision’s defenders, Griggs “was poorly reasoned and vulnerable to the
charge that it represented a significant leap away from the expectations
of the enacting Congress.” W. Eskridge, Dynamic Statutory Interpreta-
tion 78 (1994).
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tion, Inc., 75 The Crisis 16 (1968). They consequently de-
cided they should target employment practices “which prove
to have a demonstrable racial effect without a clear and con-
vincing business motive.” Id., at 16-17 (emphasis deleted).
EEOC’s “legal staff was aware from the beginning that a
normal, traditional, and literal interpretation of Title VII
could blunt their efforts” to penalize employers for practices
that had a disparate impact, yet chose “to defy Title VII's
restrictions and attempt to build a body of case law that
would justify [their] focus on effects and [their] disregard of
intent.” Graham, supra, at 248, 250.

The lack of legal authority for their agenda apparently did
not trouble them much. For example, Alfred Blumrosen,
one of the principal creators of disparate-impact liability at
EEOC, rejected what he described as a “defeatist view of
Title VII” that saw the statute as a “compromise” with a
limited scope. A. Blumrosen, Black Employment and the
Law 57-58 (1971). Blumrosen “felt that most of the prob-
lems confronting the EEOC could be solved by creative in-
terpretation of Title VII which would be upheld by the
courts, partly out of deference to the administrators.” Id.,
at 59.

EEOC’s guidelines from those years are a case study in
Blumrosen’s “creative interpretation.” Although EEOC
lacked substantive rulemaking authority, see Faragher v.
Boca Raton, 524 U. S. 775, 811, n. 1 (1998) (THOMAS, J., dis-
senting), it repeatedly issued guidelines on the subject of dis-
parate impact. In 1966, for example, EEOC issued guide-
lines suggesting that the use of employment tests in hiring
decisions could violate Title VII based on disparate impact,
notwithstanding the statute’s express statement that “it
shall not be an unlawful employment practice . . . to give and
to act upon the results of any professionally developed ability
test provided that such test . .. is not designed, intended, or
used to discriminate because of race, color, religion, sex, or
national origin,” § 2000e-2(h) (emphasis added). See EEOC,
Guidelines on Employment Testing Procedures 2-4 (Aug. 24,
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1966). EEOC followed this up with a 1970 guideline that
was even more explicit, declaring that, unless certain criteria
were met, “[t]he use of any test which adversely affects hir-
ing, promotion, transfer or any other employment or mem-
bership opportunity of classes protected by title VII consti-
tutes discrimination.” 35 Fed. Reg. 12334 (1970).

EEOC was initially hesitant to take its approach to this
Court, but the Griggs plaintiffs forced its hand. After they
lost on their disparate-impact argument in the Court of Ap-
peals, EEOC’s deputy general counsel urged the plaintiffs
not to seek review because he believed “‘that the record in
the case present[ed] a most unappealing situation for finding
tests unlawful,”” even though he found the lower court’s ad-
herence to an intent requirement to be “‘tragic.’” Graham,
supra, at 385. The plaintiffs ignored his advice. Perhaps
realizing that a ruling on its disparate-impact theory was
inevitable, EEOC filed an amicus brief in this Court seeking
deference for its position.*

EEOC’s strategy paid off. The Court embraced EEOC’s
theory of disparate impact, concluding that the agency’s posi-

‘Efforts by Executive Branch officials to influence this Court’s
disparate-impact jurisprudence may not be a thing of the past. According
to a joint congressional staff report, after we granted a writ of certiorari
in Magner v. Gallagher, 565 U. S. 1013 (2011), to address whether the Fair
Housing Act created disparate-impact liability, then-Assistant Attorney
General Thomas E. Perez—now Secretary of Labor—entered into a secret
deal with the petitioners in that case, various officials of St. Paul, Minne-
sota, to prevent this Court from answering the question. Perez allegedly
promised the officials that the Department of Justice would not intervene
in two qui tam complaints then pending against St. Paul in exchange for
the city’s dismissal of the case. See House Committee on Oversight and
Government Reform, Senate Committee on the Judiciary, and House Com-
mittee on the Judiciary, DOJ’s Quid Pro Quo With St. Paul: How Assistant
Attorney General Thomas Perez Manipulated Justice and Ignored the
Rule of Law, Joint Staff Report, 113th Cong., 1st Sess., 1-2 (2013). Addi-
tionally, just nine days after we granted a writ of certiorari in Magner, and
before its dismissal, the Department of Housing and Urban Development
proposed the disparate-impact regulation at issue in this case. See 76
Fed. Reg. 70921 (2011).
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tion was “entitled to great deference.” Griggs, 401 U. S, at
433-434. With only a brief nod to the text of §2000e-2(a)(2)
in a footnote, id., at 426, n. 1, the Court tied this novel theory
of discrimination to “the statute’s perceived purpose” and
EEOC’s view of the best way of effectuating it, Smith, 544
U. S., at 262 (opinion of O’Connor, J.); see id., at 235 (plural-
ity opinion). But statutory provisions—not purposes—go
through the process of bicameralism and presentment man-
dated by our Constitution. We should not replace the for-
mer with the latter, see Wyeth v. Levine, 555 U. S. 555, 586
(2009) (THOMAS, J., concurring in judgment), nor should we
transfer our responsibility for interpreting those provisions
to administrative agencies, let alone ones lacking substantive
rulemaking authority, see Perez v. Mortgage Bankers Assn.,
575 U.S. 92, 119-124 (2015) (THOMAS, J., concurring in
judgment).
II

Griggs’ disparate-impact doctrine defies not only the stat-
utory text, but reality itself. In their quest to erad-
icate what they view as institutionalized discrimination,
disparate-impact proponents doggedly assume that a given
racial disparity at an institution is a product of that institu-
tion rather than a reflection of disparities that exist outside
of it. See T. Sowell, Intellectuals and Race 132 (2013) (So-
well). That might be true, or it might not. Standing alone,
the fact that a practice has a disparate impact is not conclu-
sive evidence, as the Griggs Court appeared to believe, that
a practice is “discriminatory,” 401 U. S., at 431. “Although
presently observed racial imbalance might result from past
[discrimination], racial imbalance can also result from any
number of innocent private decisions.” Parents Involved in
Community Schools v. Seattle School Dist. No. 1, 551 U. S.
701, 750 (2007) (THOMAS, J., concurring) (emphasis added).?

51t takes considerable audacity for today’s majority to describe the ori-
gins of racial imbalances in housing, ante, at 528-529, without acknowledg-
ing this Court’s role in the development of this phenomenon. In the past,
we have admitted that the sweeping desegregation remedies of the federal
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We should not automatically presume that any institution
with a neutral practice that happens to produce a racial dis-
parity is guilty of discrimination until proved innocent.

As best I can tell, the reason for this wholesale inversion
of our law’s usual approach is the unstated—and unsubstanti-
ated—assumption that, in the absence of discrimination, an
institution’s racial makeup would mirror that of society. But
the absence of racial disparities in multiethnic societies has
been the exception, not the rule. When it comes to “propor-
tiona[l] represent[ation]” of ethnic groups, “few, if any, socie-
ties have ever approximated this description.” D. Horowitz,
Ethnic Groups in Conflict 677 (1985). “All multi-ethnic soci-
eties exhibit a tendency for ethnic groups to engage in differ-
ent occupations, have different levels (and, often, types) of
education, receive different incomes, and occupy a different
place in the social hierarchy.” Weiner, The Pursuit of Eth-
nic Equality Through Preferential Policies: A Comparative
Public Policy Perspective, in From Independence to State-
hood 64 (R. Goldmann & A. Wilson eds. 1984).

Racial imbalances do not always disfavor minorities. At
various times in history, “racial or ethnic minorities . . . have
owned or directed more than half of whole industries in par-
ticular nations.” Sowell 8. These minorities “have in-
cluded the Chinese in Malaysia, the Lebanese in West Africa,
Greeks in the Ottoman Empire, Britons in Argentina, Bel-
gians in Russia, Jews in Poland, and Spaniards in Chile—
among many others.” Ibid. (footnotes omitted). “In the
seventeenth century Ottoman Empire,” this phenomenon
was seen in the palace itself, where the “medical staff con-
sisted of 41 Jews and 21 Muslims.” Ibid. And in our own

[

courts contributed to “‘white flight’” from our Nation’s cities, see Mis-
souri v. Jenkins, 515 U.S. 70, 95, n. 8 (1995); id., at 114 (THOMAS, J.,
concurring), in turn causing the racial imbalances that make it difficult
to avoid disparate impact from housing development decisions. Today’s
majority, however, apparently is as content to rewrite history as it is to
rewrite statutes.
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country, for roughly a quarter century now, over 70 percent
of National Basketball Association players have been black.
R. Lapchick, D. Donovan, E. Loomer, & L. Martinez, Insti-
tute for Diversity and Ethics in Sport, U. of Central Fla.,
The 2014 Racial and Gender Report Card: National Basket-
ball Association 21 (June 24, 2014). To presume that these
and all other measurable disparities are products of racial
discrimination is to ignore the complexities of human
existence.

Yet, if disparate-impact liability is not based on this as-
sumption and is instead simply a way to correct for imbal-
ances that do not result from any unlawful conduct, it is even
less justifiable. This Court has repeatedly reaffirmed that
“‘racial balancing’” by state actors is “ ‘patently unconstitu-
tional,”” even when it supposedly springs from good inten-
tions. Fisher v. University of Tex. at Austin, 570 U.S.
297, 311 (2013). And if that “racial balancing” is achieved
through disparate-impact claims limited to only some
groups—if, for instance, white basketball players cannot
bring disparate-impact suits—then we as a Court have con-
structed a scheme that parcels out legal privileges to individ-
uals on the basis of skin color. A problem with doing so
should be obvious: “Government action that classifies indi-
viduals on the basis of race is inherently suspect.” Schuette
v. BAMN, 572 U. S. 291, 308 (2014) (plurality opinion); accord,
1d., at 323-324 (SCALIA, J., concurring in judgment). That
is no less true when judges are the ones doing the classifying.
See 1d., at 308 (plurality opinion); id., at 323-324 (SCALIA, J.,
concurring in judgment). Disparate-impact liability is thus
a rule without a reason, or at least without a legitimate one.

II1

The decision in Griggs was bad enough, but this Court’s
subsequent decisions have allowed it to move to other areas
of the law. In Smith, for example, a plurality of this Court
relied on Griggs to include disparate-impact liability in the
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ADEA. See 544 U. S, at 236. As both I and the author of
today’s majority opinion recognized at the time, that decision
was as incorrect as it was regrettable. See id., at 248-249
(O’Connor, J., joined by KENNEDY and THOMAS, JJ., concur-
ring in judgment). Because we knew that Congress did not
create disparate-impact liability under Title VII, we ex-
plained that “there [wals no reason to suppose that Congress
in 1967"—four years before Griggs—“could have foreseen
the interpretation of Title VII that was to come.” Swmith,
supra, at 260 (opinion of O’Connor, J.). It made little sense
to repeat Griggs’ error in a new context.

My position remains the same. Whatever deference is
due Griggs as a matter of stare decisis, we should at the
very least confine it to Title VII. We should not incorporate
it into statutes such as the Fair Housing Act and the ADEA,
which were passed years before Congress had any reason to
suppose that this Court would take the position it did in
Griggs. See Smith, supra, at 260 (opinion of O’Connor, J.).
And we should certainly not allow it to spread to statutes
like the Fair Housing Act, whose operative text, unlike that
of the ADEA’s, does not even mirror Title VIIs.

Today, however, the majority inexplicably declares that
“the logic of Griggs and Smith” leads to the conclusion that
“the FHA encompasses disparate-impact claims.” Ante, at
534. JUSTICE ALITO ably dismantles this argument. Post,
at 576-583 (dissenting opinion). But, even if the majority
were correct, I would not join it in following that “logic”
here. “[E]rroneous precedents need not be extended to
their logical end, even when dealing with related provisions
that normally would be interpreted in lockstep. Otherwise,
stare decisis, designed to be a principle of stability and re-
pose, would become a vehicle of change . . . distorting the
law.” CBOCS West, Inc. v. Humphries, 5563 U. S. 442, 469—
470 (2008) (THOMAS, J., dissenting) (footnote omitted). Mak-
ing the same mistake in different areas of the law furthers
neither certainty nor judicial economy. It furthers error.
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That error will take its toll. The recent experience of the
Houston Housing Authority (HHA) illustrates some of the
many costs of disparate-impact liability. HHA, which pro-
vides affordable housing developments to low-income resi-
dents of Houston, has over 43,000 families on its waiting lists.
The overwhelming majority of those families are black. Be-
cause Houston is a majority-minority city with minority con-
centrations in all but the more affluent areas, any HHA
developments built outside of those areas will increase the
concentration of racial minorities. Unsurprisingly, the
threat of disparate-impact suits based on those concentra-
tions has hindered HHA'’s efforts to provide affordable hous-
ing. State and federal housing agencies have refused to ap-
prove all but two of HHA’s eight proposed development
projects over the past two years out of fears of disparate-
impact liability. Brief for Houston Housing Authority as
Amicus Curiae 8-12. That the majority believes that these
are not “‘dire consequences,’” ante, at 546, is cold comfort
for those who actually need a home.

* * *

I agree with the majority that Griggs “provide[s] essential
background” in this case, ante, at 533: It shows that our
disparate-impact jurisprudence was erroneous from its in-
ception. Divorced from text and reality, driven by an
agency with its own policy preferences, Griggs bears little
relationship to the statutory interpretation we should expect
from a court of law. Today, the majority repeats that error.

I respectfully dissent.

JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE
SCALIA, and JUSTICE THOMAS join, dissenting.

No one wants to live in a rat’s nest. Yet in Gallagher v.
Magner, 619 F. 3d 823 (2010), a case that we agreed to review
several Terms ago, the Eighth Circuit held that the Fair
Housing Act (or FHA), 42 U. S. C. §3601 et seq., could be
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used to attack St. Paul, Minnesota’s efforts to combat “ro-
dent infestation” and other violations of the city’s housing
code. 619 F. 3d, at 830. The court agreed that there was
no basis to “infer discriminatory intent” on the part of
St. Paul. Id., at 833. Even so, it concluded that the city’s
“aggressive enforcement of the Housing Code” was action-
able because making landlords respond to “rodent infesta-
tion, missing dead-bolt locks, inadequate sanitation facilities,
inadequate heat, inoperable smoke detectors, broken or miss-
ing doors,” and the like increased the price of rent. Id., at
830, 835. Since minorities were statistically more likely to
fall into “the bottom bracket for household adjusted median
family income,” they were disproportionately affected by
those rent increases, 1. e., there was a “disparate impact.”
Id., at 834. The upshot was that even St. Paul’s good-faith
attempt to ensure minimally acceptable housing for its poor-
est residents could not ward off a disparate-impact lawsuit.

Today, the Court embraces the same theory that drove the
decision in Magner.! This is a serious mistake. The Fair
Housing Act does not create disparate-impact liability, nor
do this Court’s precedents. And today’s decision will have
unfortunate consequences for local government, private en-
terprise, and those living in poverty. Something has gone
badly awry when a city can’t even make slumlords kill rats
without fear of a lawsuit. Because Congress did not author-
ize any of this, I respectfully dissent.

I

Everyone agrees that the FHA punishes intentional dis-
crimination. Treating someone “less favorably than others
because of a protected trait” is “ ‘the most easily understood
type of discrimination.”” Ricci v. DeStefano, 557 U. S. 557,

1'We granted certiorari in Magner v. Gallagher, 565 U. S. 1013 (2011).
Before oral argument, however, the parties settled. 565 U. S. 1187 (2012).
The same thing happened again in Township of Mount Holly v. Mt. Holly
Gardens Citizens in Action, Inc., 571 U. S. 1020 (2013).


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 519 (2015) 559

Avrro, J., dissenting

577 (2009) (quoting Teamsters v. United States, 431 U. S. 324,
335, n. 15 (1977); some internal quotation marks omitted).
Indeed, this classic form of discrimination—called disparate
treatment—is the only one prohibited by the Constitution
itself. See, e. g., Arlington Heights v. Metropolitan Hous-
g Development Corp., 429 U. S. 252, 264-265 (1977). It is
obvious that Congress intended the FHA to cover dispar-
ate treatment.

The question presented here, however, is whether the
FHA also punishes “practices that are not intended to dis-
criminate but in fact have a disproportionately adverse effect
on minorities.” Ricci, supra, at 577. The answer is equally
clear. The FHA does not authorize disparate-impact claims.
No such liability was created when the law was enacted in
1968. And nothing has happened since then to change the
law’s meaning.

A

I begin with the text. Section 804(a) of the FHA makes
it unlawful “[t]o refuse to sell or rent after the making of a
bona fide offer, or to refuse to negotiate for the sale or rental
of, or otherwise make unavailable or deny, a dwelling to any
person because of race, color, religion, sex, familial status,
or national origin.” 42 U.S. C. §3604(a) (emphasis added).
Similarly, §805(a) prohibits any party “whose business in-
cludes engaging in residential real estate-related transac-
tions” from “discriminat[ing] against any person in making
available such a transaction, or in the terms or conditions of
such a transaction, because of race, color, religion, sex, handi-
cap, familial status, or national origin.” §3605(a) (emphasis
added).

In both sections, the key phrase is “because of.” These
provisions list covered actions (“refus[ing] to sell or rent . . .
a dwelling,” “refus[ing] to negotiate for the sale or rental of
...adwelling,” “discriminat[ing]” in a residential real estate
transaction, etc.) and protected characteristics (“race,” “reli-
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gion,” ete.). The link between the actions and the protected
characteristics is “because of.”

What “because of” means is no mystery. Two Terms ago,
we held that “the ordinary meaning of ‘because of’ is ‘by
reason of’ or ‘on account of.’” Unwversity of Tex. South-
western Medical Center v. Nassar, 570 U. S. 338, 350 (2013)
(quoting Gross v. FBL Financial Services, Inc., 557 U. S.
167, 176 (2009); some internal quotation marks omitted). A
person acts “because of” something else, we explained, if
that something else “‘was the “reason” that the [person] de-
cided to act.”” 570 U. S., at 350.

Indeed, just weeks ago, the Court made this same point in
interpreting a provision of Title VII of the Civil Rights Act
of 1964, 42 U. S. C. §2000e-2(m), that makes it unlawful for
an employer to take a variety of adverse employment actions
(such as failing or refusing to hire a job applicant or discharg-
ing an employee) “because of” religion. See EEOC v. Aber-
crombie & Fitch Stores, Inc., 575 U. S. 768, 773 (2015). The
Court wrote: “ ‘Because of’ in §2000e-2(a)(1) links the forbid-
den consideration to each of the verbs preceding it.” Ibid.

Nor is this understanding of “because of” an arcane fea-
ture of legal usage. When English speakers say that some-
one did something “because of” a factor, what they mean is
that the factor was a reason for what was done. For exam-
ple, on the day this case was argued, January 21, 2015, West-
law and Lexis searches reveal that the phrase “because of”
appeared in 14 Washington Post print articles. In every
single one, the phrase linked an action and a reason for the
action.?

2See al-Mujahed & Naylor, Rebels Assault Key Sites in Yemen, pp. Al,
A12 (“A government official . . . spoke on the condition of anonymity be-
cause of concern for his safety”); Berman, Jury Selection Starts in Colo.
Shooting Trial, p. A2 (“Jury selection is expected to last four to five
months because of a massive pool of potential jurors”); Davidson, Some
VA Whistleblowers Get Relief From Retaliation, p. A18 (“In April, they
moved to fire her because of an alleged ‘lack of collegiality’ ”); Hicks, Post
Office Proposes Hikes in Postage Rates, p. A19 (“The Postal Service lost
$5.5 billion in 2014, in large part because of continuing declines in first-
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Without torturing the English language, the meaning of
these provisions of the FHA cannot be denied. They make
it unlawful to engage in any of the covered actions “because
of”—meaning “by reason of” or “on account of,” Nassar,
supra, at 350—race, religion, etec. Put another way, “the
terms [after] the ‘because of’ clauses in the FHA supply the
prohibited motivations for the intentional acts . . . that the
Act makes unlawful.” American Ins. Assn. v. Department
of Housing and Urban Development, 74 F. Supp. 3d 30, 41,
n. 20 (DC 2014). Congress accordingly outlawed the cov-
ered actions only when they are motivated by race or one of
the other protected characteristics.

It follows that the FHA does not authorize disparate-
impact suits. Under a statute like the FHA that prohibits

class mail volume”); Editorial, Last Responders, p. A20 (“Metro’s initial
emergency call mentioned only smoke but no stuck train [in part] . . .
because of the firefighters’ uncertainty that power had been shut off to
the third rail”); Letter to the Editor, Metro’s Safety Flaws, p. A20 (“[A]
circuit breaker automatically opened because of electrical arcing”); Bern-
stein, He Formed Swingle Singers and Made Bach Swing, p. B6 (“The
group retained freshness because of the ‘stunning musicianship of these
singers’”); Schudel, TV Producer, Director Invented Instant Replay, p. B7
(“['The 1963 Army-Navy football game was] [d]elayed one week because of
the assassination of President John F. Kennedy”); Contrera & Thompson,
50 Years On, Cheering a Civil Rights Matriarch, pp. C1, C5 (“[T]he first
1965 protest march from Selma to Montgomery . . . became known as
‘Bloody Sunday’ because of state troopers’ violent assault on the march-
ers”); Pressley, ‘Life Sucks’: Aaron Posner’s Latest Raging Riff on Che-
khov, pp. C1, C9 (“‘The Seagull’ gave Posner ample license to experiment
because of its writer and actress characters and its pronouncements on
art”); A Rumpus on ‘The Bachelor,” p. C2 (“Anderson has stood out from
the pack . . . mostly because of that post-production censoring of her
nether regions” (ellipsis in original)); Steinberg, KD2DC, Keeping Hype
Alive, pp. D1, D4 (explaining that a commenter “asked that his name not
be used because of his real job”); Boren, Former FSU Boss Bowden Wants
12 Wins To Be Restored, p. D2 (“[TThe NCAA restored the 111 victories
that were taken from the late Joe Paterno because of the Jerry Sandusky
child sex-abuse scandal”); Oklahoma City Finally Moves Past .500 Mark,
p- D4 (“Trail Blazers all-star LaMarcus Aldridge won’t play in Wednesday
night’s game against the Phoenix Suns because of a left thumb injury”).
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actions taken “because of” protected characteristics, intent
makes all the difference. Disparate impact, however, does
not turn on “‘subjective intent.”” Raytheon Co. v. Hernan-
dez, 540 U. S. 44, 53 (2003). Instead, “‘treat[ing] [a] particu-
lar person less favorably than others because of” a protected
trait” is “‘disparate treatment,”” mnot disparate impact.
Ricei, 557 U. S., at 577 (emphasis added). See also, e. g., Per-
sonnel Administrator of Mass. v. Feeney, 442 U. S. 256, 279
(1979) (explaining the difference between “because of” and
“in spite of”); Hernandez v. New York, 500 U. S. 352, 359-
360 (1991) (plurality opinion) (same); Alexander v. Sandoval,
532 U. S. 275, 278, 280 (2001) (holding that it is “beyond dis-
pute” that banning discrimination “‘on the ground of race’”
“prohibits only intentional discrimination”).

This is precisely how Congress used the phrase “because
of” elsewhere in the FHA. The FHA makes it a crime to
willfully “interfere with . . . any person because of his race”
(or other protected characteristic) who is engaging in a vari-
ety of real-estate-related activities, such as “selling, purchas-
ing, [or] renting” a dwelling. 42 U.S. C. §3631(a). No one
thinks a defendant could be convicted of this crime without
proof that he acted “because of,” i.e., on account of or by
reason of, one of the protected characteristics. But the crit-
ical language in this section—“because of”—is identical to
the critical language in the sections at issue in this case.
“One ordinarily assumes” Congress means the same words
in the same statute to mean the same thing. Utility Air
Regulatory Group v. EPA, 573 U. S. 302, 319 (2014). There
is no reason to doubt that ordinary assumption here.

Like the FHA, many other federal statutes use the phrase
“because of” to signify what that phrase means in ordinary
speech. For instance, the federal hate crime statute, 18
U. S. C. §249, authorizes enhanced sentences for defendants
convicted of committing certain crimes “because of” race,
color, religion, or other listed characteristics. Hate crimes
require bad intent—indeed, that is the whole point of these
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laws. See, e. 9., Wisconsin v. Mitchell, 508 U. S. 476, 484—
485 (1993) (“[TThe same criminal conduct may be more heav-
ily punished if the victim is selected because of his race or
other protected status”). All of this confirms that “because
of” in the FHA should be read to mean what it says.

B

In an effort to find at least a sliver of support for
disparate-impact liability in the text of the FHA, the princi-
pal respondent, the Solicitor General, and the Court pounce
on the phrase “make unavailable.” Under §804(a), it is un-
lawful “[t]o . . . make unavailable . . . a dwelling to any person
because of race, color, religion, sex, familial status, or na-
tional origin.” 42 U. S. C. §3604(a). See also §3605(a) (bar-
ring “discriminat[ion] against any person in making available
such a [housing] transaction . . . because of race, color, reli-
gion, sex, handicap, familial status, or national origin”). The
Solicitor General argues that “[tlhe plain meaning of the
phrase ‘make unavailable’ includes actions that have the re-
sult of making housing or transactions unavailable, regard-
less of whether the actions were intended to have that
result.” Brief for United States as Amicus Curiae 18
(emphasis added). This argument is not consistent with or-
dinary English usage.

It is doubtful that the Solicitor General’s argument accu-
rately captures the “plain meaning” of the phrase “make un-
available” even when that phrase is not linked to the phrase
“because of.” “[M]ake unavailable” must be viewed to-
gether with the rest of the actions covered by § 804(a), which
applies when a party “refuse/s] to sell or rent” a dwelling,
“refuse[s] to negotiate for the sale or rental” of a dwelling,
“den[ies] a dwelling to any person,” “or otherwise make/s]
unavailable” a dwelling. §3604(a) (emphasis added).
When a statute contains a list like this, we “avoid ascribing
to one word a meaning so broad that it is inconsistent with
its accompanying words, thus giving ‘unintended breadth to
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the Acts of Congress.”” Gustafson v. Alloyd Co., 513 U. S.
561, 575 (1995) (quoting Jareck: v. G. D. Searle & Co., 367
U. S. 303, 307 (1961)). See also, e. g., Yates v. United States,
574 U.S. 528, 543 (2015) (plurality opinion); id., at 549
(ALITO, J., concurring in judgment). Here, the phrases that
precede “make unavailable” unmistakably describe inten-
tional deprivations of equal treatment, not merely actions
that happen to have a disparate effect. See American Ins.
Assn., supra, at 40-41 (citing Webster’s Third New Interna-
tional Dictionary 603, 648, 1363, 1910 (1966)). Section
804(a), moreover, prefaces “make unavailable” with “or oth-
erwise,” thus creating a catchall. Catchalls must be read
“restrictively” to be “like” the listed terms. Washington
State Dept. of Social and Health Servs. v. Guardianship Es-
tate of Keffeler, 537 U. S. 371, 384-385 (2003). The result of
these ordinary rules of interpretation is that even without
“because of,” the phrase “make unavailable” likely would re-
quire intentionality.

The FHA’s inclusion of “because of,” however, removes
any doubt. Sections 804(a) and 805(a) apply only when a
party makes a dwelling or transaction unavailable “because
of” race or another protected characteristic. In ordinary
English usage, when a person makes something unavailable
“because of” some factor, that factor must be a reason for
the act.

Here is an example. Suppose that Congress increases the
minimum wage. Some economists believe that such legisla-
tion reduces the number of jobs available for “unskilled
workers,” Fuller & Geide-Stevenson, Consensus Among
Economists: Revisited, 34 J. Econ. Educ. 369, 378 (2003), and
minorities tend to be disproportionately represented in this
group, see, e. g., Dept. of Commerce, Bureau of Census, De-
tailed Years of School Completed by People 25 Years and
Over by Sex, Age Groups, Race and Hispanic Origin: 2014,
online at http://www.census.gov/hhes/socdemo/education/
data/cps/2014/tables.html (all Internet materials as visited
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June 23, 2015, and available in Clerk of Court’s case file).
Assuming for the sake of argument that these economists
are correct, would it be fair to say that Congress made jobs
unavailable to African-Americans or Latinos “because of”
their race or ethnicity?

A second example. Of the 32 college players selected by
National Football League (NFL) teams in the first round
of the 2015 draft, it appears that the overwhelming
majority were members of racial minorities. See Draft
2015, http://www.nfl.com/draft/2015. See also Miller, Power-
ful Sports Agents Representing Color, Los Angeles Sentinel,
Feb. 6, 2014, p. B3 (noting “there are 96 players (76 of whom
are African-American) chosen in the first rounds of the 2009,
2010, and 2011 NFL drafts”). Teams presumably chose the
players they think are most likely to help them win games.
Would anyone say the NFL teams made draft slots unavail-
able to white players “because of” their race?

A third example. During the present Court Term, of the
21 attorneys from the Solicitor General’s Office who argued
cases in this Court, it appears that all but 5 (76%) were under
the age of 45. Would the Solicitor General say he made ar-
gument opportunities unavailable to older attorneys “be-
cause of” their age?

The text of the FHA simply cannot be twisted to authorize
disparate-impact claims. It is hard to imagine how Con-
gress could have more clearly stated that the FHA prohibits
only intentional discrimination than by forbidding acts done
“because of race, color, religion, sex, familial status, or na-
tional origin.”

II

The circumstances in which the FHA was enacted only
confirm what the text says. In 1968, “the predominant focus
of antidiscrimination law was on intentional discrimination.”
Smith v. City of Jackson, 544 U. S. 228, 258 (2005) (O’Connor,
J., concurring in judgment). The very “concept of disparate
impact liability, by contrast, was quite novel.” Ibid. (collect-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


566 TEXAS DEPT. OF HOUSING AND COMMUNITY AF-
FAIRS ». INCLUSIVE COMMUNITIES PROJECT, INC.

Avrro, J., dissenting

ing citations). See also Tr. of Oral Arg. 15 (“JUSTICE
GINSBURG: . .. If we're going to be realistic about this, . . .
in 1968, when the Fair Housing Act passed, nobody knew
anything about disparate impact”). It is anachronistic to
think that Congress authorized disparate-impact claims in
1968 but packaged that striking innovation so imperceptibly
in the FHA’s text.

Eradicating intentional discrimination was and is the
FHA’s strategy for providing fair housing opportunities for
all. The Court recalls the country’s shameful history of seg-
regation and de jure housing discrimination and then jumps
to the conclusion that the FHA authorized disparate-impact
claims as a method of combating that evil. Ante, at 528—530.
But the fact that the 1968 Congress sought to end housing
discrimination says nothing about the means it devised to
achieve that end. The FHA’s text plainly identifies the
weapon Congress chose—outlawing disparate treatment “be-
cause of race” or another protected characteristic. 42
U. S. C. §§3604(a), 3605(a). Accordingly, in any FHA claim,
“[plroof of discriminatory motive is critical.” Teamsters,
431 U. S., at 335, n. 15.

I11

Congress has done nothing since 1968 to change the mean-
ing of the FHA prohibitions at issue in this case. In 1968,
those prohibitions forbade certain housing practices if they
were done “because of” protected characteristics. Today,
they still forbid certain housing practices if done “because
of” protected characteristics. The meaning of the unaltered
language adopted in 1968 has not evolved.

Rather than confronting the plain text of §§804(a) and
805(a), the Solicitor General and the Court place heavy reli-
ance on certain amendments enacted in 1988, but those
amendments did not modify the meaning of the provisions
now before us. In the Fair Housing Amendments Act of
1988, 102 Stat. 1619, Congress expanded the list of protected
characteristics. See 42 U. S. C. §§3604(a), (f)(1). Congress
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also gave the Department of Housing and Urban Develop-
ment (HUD) rulemaking authority and the power to adjudi-
cate certain housing claims. See §§3612, 3614a. And, what
is most relevant for present purposes, Congress added three
safe-harbor provisions, specifying that “[nJothing in [the
FHA]” prohibits (1) certain actions taken by real property
appraisers, (2) certain occupancy requirements, and (3) the
treatment of persons convicted of manufacturing or distrib-
uting illegal drugs.?

According to the Solicitor General and the Court, these
amendments show that the FHA authorizes disparate-
impact claims. Indeed, the Court says that they are “of cru-
cial importance.” Ante, at 535. This “crucial” argument,
however, cannot stand.

A

The Solicitor General and the Court contend that the 1988
Congress implicitly authorized disparate-impact liability by
adopting the amendments just noted while leaving the opera-
tive provisions of the FHA untouched. Congress knew at
that time, they maintain, that the Courts of Appeals had held
that the FHA sanctions disparate-impact claims, but Con-
gress failed to enact bills that would have rejected that the-
ory of liability. Based on this, they submit that Congress

3These new provisions state:

“Nothing in this subchapter prohibits a person engaged in the business
of furnishing appraisals of real property to take into consideration factors
other than race, color, religion, national origin, sex, handicap, or familial
status.” §3605(c).

“Nothing in this subchapter limits the applicability of any reasonable
local, State, or Federal restrictions regarding the maximum number of
occupants permitted to occupy a dwelling. Nor does any provision in this
subchapter regarding familial status apply with respect to housing for
older persons.” §3607(b)(1).

“Nothing in this subchapter prohibits conduct against a person because
such person has been convicted by any court of competent jurisdiction of
the illegal manufacture or distribution of a controlled substance as defined
in section 802 of title 21.” §3607(b)(4).
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silently ratified those decisions. See ante, at 535-537; Brief
for United States as Amicus Curiae 23-24. This argument
is deeply flawed.

Not the greatest of its defects is its assessment of what
Congress must have known about the Judiciary’s interpreta-
tion of the FHA. The Court writes that by 1988, “all nine
Courts of Appeals to have addressed the question had con-
cluded the Fair Housing Act encompassed disparate-impact
claims.” Ante, at 535 (emphasis added). See also Brief for
United States as Amicus Curiae 12. But this Court had not
addressed that question. While we always give respectful
consideration to interpretations of statutes that garner wide
acceptance in other courts, this Court has “no warrant to
ignore clear statutory language on the ground that other
courts have done so,” even if they have “‘consistently’” done
so for “‘30 years.”” Milner v. Department of Navy, 562
U. S. 562, 575-576 (2011). See also, e. g., CSX Transp., Inc.
v. McBride, 564 U. S. 685, 715 (2011) (ROBERTS, C. J., dissent-
ing) (explaining that this Court does not interpret statutes
by asking for “a show of hands” (citing Buckhannon Board &
Care Home, Inc. v. West Virginia Dept. of Health and
Human Resources, 532 U. S. 598 (2001); McNally v. United
States, 483 U. S. 350 (1987))).

In any event, there is no need to ponder whether it would
have been reasonable for the 1988 Congress, without consid-
ering the clear meaning of §§804(a) and 805(a), to assume
that the decisions of the lower courts effectively settled the
matter. While the Court highlights the decisions of the
Courts of Appeals, it fails to mention something that is of at
least equal importance: The official view of the United States
in 1988.

Shortly before the 1988 amendments were adopted, the
United States formally argued in this Court that the FHA
prohibits only intentional discrimination. See Brief for
United States as Amicus Curiae in Huntington v. Hunting-
ton Branch, NAACP, O. T. 1988, No. 87-1961, p. 15 (“An ac-
tion taken because of some factor other than race, 1. e., fi-
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nancial means, even if it causes a discriminatory effect, is not
an example of the intentional discrimination outlawed by the
statute”); id., at 14 (“The words ‘because of’ plainly connote
a causal connection between the housing-related action and
the person’s race or color”). This was the same position
that the United States had taken in lower courts for years.
See, e. g., United States v. Birmingham, 538 F. Supp. 819,
827, n. 9 (ED Mich. 1982) (noting positional change), aff’d,
727 F. 2d 560, 565-566 (CA6 1984) (adopting United States’
“concession” that there must be a “ ‘discriminatory motive’”).
It is implausible that the 1988 Congress was aware of certain
lower court decisions but oblivious to the United States’ con-
sidered and public view that those decisions were wrong.

This fact is fatal to any notion that Congress implicitly
ratified disparate impact in 1988. The canon of interpreta-
tion on which the Court and the Solicitor General purport
to rely—the so-called “prior-construction canon”—does not
apply where lawyers cannot “justifiably regard the point as
settled” or when “other sound rules of interpretation” are
implicated. A. Scalia & B. Garner, Reading Law: The Inter-
pretation of Legal Texts 324, 325 (2012). That was the case
here. Especially after the United States began repudiating
disparate impact, no one could have reasonably thought that
the question was settled.

Nor can such a faulty argument be salvaged by pointing
to Congress’ failure in 1988 to enact language that would
have made it clear that the FHA does not authorize disparate-
impact suits based on zoning decisions. See ante, at 535-
537> To change the meaning of language in an already

4In response to the United States’ argument, we reserved decision on
the question. See Huntington v. Huntington Branch, NAACP, 488 U. S.
15, 18 (1988) (per curiam) (“Since appellants conceded the applicability of
the disparate-impact test . .. we do not reach the question whether that
test is the appropriate one”).

5In any event, the Court overstates the importance of that failed
amendment. The amendment’s sponsor disavowed that it had anything
to do with the broader question whether the FHA authorizes disparate-
impact suits. Rather, it “left to caselaw and eventual Supreme Court


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


570 TEXAS DEPT. OF HOUSING AND COMMUNITY AF-
FAIRS ». INCLUSIVE COMMUNITIES PROJECT, INC.

Avrro, J., dissenting

enacted law, Congress must pass a new law amending that
language. See, e. g., West Virginia Univ. Hospitals, Inc. v.
Casey, 499 U. S. 83, 100, 101, and n. 7 (1991). Intent that
finds no expression in a statute is irrelevant. See, e. g., New
York Telephone Co. v. New York State Dept. of Labor, 440
U. S. 519, 544-545 (1979); Easterbrook, Statutes’ Domains, 50
U. Chi. L. Rev. 533, 538-540 (1983). Hence, “we walk on
quicksand when we try to find in the absence of corrective
legislation a controlling legal principle.” Helvering v. Hal-
lock, 309 U. S. 106, 121 (1940).

Unsurprisingly, we have rejected identical arguments
about implicit ratification in other cases. For example, in
Central Bank of Denver, N. A. v. First Interstate Bank of
Denver, N. A., 511 U.S. 164 (1994), a party argued that
§10(b) of the Securities Exchange Act of 1934 imposes liabil-
ity on aiders and abettors because “Congress ha[d] amended
the securities laws on various occasions since 1966, when
courts first began to interpret §10(b) to cover aiding and
abetting, but ha[d] done so without providing that aiding and
abetting liability is not available under § 10(b).” Id., at 186.
“From that,” a party asked the Court to “infer that these
Congresses, by silence, ha[d] acquiesced in the judicial inter-
pretation of §10(b).” Ibid. The Court dismissed this argu-
ment in words that apply almost verbatim here:

“‘It does not follow that Congress’ failure to overturn a
statutory precedent is reason for this Court to adhere
toit. It is “impossible to assert with any degree of as-

resolution whether a discriminatory intent or discriminatory effects stand-
ard is appropriate . . . [in] all situations but zoning.” H. R. Rep. No. 100-
711, p. 89 (1988). Some in Congress, moreover, supported the amendment
and the House bill. Compare ibid. with 134 Cong. Rec. 16511 (1988). It
is hard to believe they thought the bill—which was silent on disparate
impact—nonetheless decided the broader question. It is for such reasons
that failed amendments tell us “little” about what a statute means. Cen-
tral Bank of Denver, N. A. v. First Interstate Bank of Denver, N. A.,
511 U. 8. 164, 187 (1994). Footnotes in House Reports and law professor
testimony tell us even less. Ante, at 535-537.
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surance that congressional failure to act represents” af-
firmative congressional approval of the courts’ statutory
interpretation. Congress may legislate, moreover, only
through the passage of a bill which is approved by both
Houses and signed by the President. See U. S. Const.,
Art. I, §7, cl. 2. Congressional inaction cannot amend
a duly enacted statute.” Patterson v. McLean Credit
Union, 491 U. S. 164, 175, n. 1 (1989) (quoting Johnson
v. Transportation Agency, Santa Clara Cty., 480 U. S.
616, 672 (1987) (SCALIA, J., dissenting)).” Ibid. (alter-
ations omitted).

We made the same point again in Sandoval, 532 U. S. 275.
There it was argued that amendments to Title VI of the Civil
Rights Act of 1964 implicitly ratified lower court decisions
upholding a private right of action. We rejected that argu-
ment out of hand. See id., at 292-293.

Without explanation, the Court ignores these cases.

B

The Court contends that the 1988 amendments provide
“convincing confirmation of Congress’ understanding that
disparate-impact liability exists under the FHA” because the
three safe-harbor provisions included in those amendments
“would be superfluous if Congress had assumed that
disparate-impact liability did not exist under the FHA.”
Ante, at 537-538. As just explained, however, what matters
is what Congress did, not what it might have “assumed.”
And although the Court characterizes these provisions as
“exemptions,” that characterization is inaccurate. They
make no reference to §804(a) or §805(a) or any other provi-
sion of the FHA; nor do they state that they apply to conduct
that would otherwise be prohibited. Instead, they simply
make clear that certain conduct is not forbidden by the Act.
E.g., 42 U.S.C. §3607(b)(4) (“Nothing in this subchapter
prohibits . . . ”). The Court should read these amendments
to mean what they say.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


572 TEXAS DEPT. OF HOUSING AND COMMUNITY AF-
FAIRS ». INCLUSIVE COMMUNITIES PROJECT, INC.

Avrro, J., dissenting

In 1988, policymakers were not of one mind about disparate-
impact housing suits. Some favored the theory and presum-
ably would have been happy to have it enshrined in the
FHA. See ante, at 535-537; 134 Cong. Rec. 23711 (1988)
(statement of Sen. Kennedy). Others worried about
disparate-impact liability and recognized that this Court had
not decided whether disparate-impact claims were author-
ized under the 1968 Act. See H. R. Rep. No. 100-711,
pp. 89-93 (1988). Still others disapproved of disparate-
impact liability and believed that the 1968 Act did not au-
thorize it. That was the view of President Reagan when he
signed the amendments. See Remarks on Signing the Fair
Housing Amendments Act of 1988, 24 Weekly Comp. of Pres.
Doc. 1140, 1141 (1988) (explaining that the amendments did
“not represent any congressional or executive branch en-
dorsement of the notion, expressed in some judicial opinions,
that [FHA] violations may be established by a showing of
disparate impact” because the FHA “speaks only to inten-
tional discrimination”).®

The 1988 safe-harbor provisions have all the hallmarks of a
compromise among these factions. These provisions neither
authorize nor bar disparate-impact claims, but they do pro-

6 At the same hearings to which the Court refers, ante, at 536, Senator
Hatch stated that if the “intent test versus the effects test” were to “be-
com[e] an issue,” a “fair housing law” might not be enacted at all, and he
noted that failed legislation in the past had gotten “bogged down” because
of that “battle.” Fair Housing Amendments Act of 1987: Hearings on S.
558 before the Subcommittee on the Constitution of the Senate Committee
on the Judiciary, 100th Cong., 1st Sess., 5 (1987). He also noted that the
bill under consideration did “not really go one way or the other” on dispar-
ate impact since the sponsors were content to “rely” on the lower court
opinions. Ibid. And he emphasized that “the issue of intent versus ef-
fect—I am afraid that is going to have to be decided by the Supreme
Court.” Ibid. See also id., at 10 (“It is not always a violation to refuse
to sell, but only to refuse to sell ‘because of’ another’s race. This lan-
guage made clear that the 90th Congress meant only to outlaw acts taken
with the intent to discriminate . ... To use any standard other than
discriminatory intent . . . would jeopardize many kinds of beneficial zoning
and local ordinances” (statement of Sen. Hatch)).
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vide additional protection for persons and entities engaging
in certain practices that Congress especially wished to
shield. We “must respect and give effect to these sorts of
compromises.” Ragsdale v. Wolverine World Wide, Inc.,
535 U. S. 81, 93-94 (2002).

It is not hard to see why such a compromise was attractive.
For Members of Congress who supported disparate impact,
the safe harbors left the favorable lower court decisions in
place. And for those who hoped that this Court would ulti-
mately agree with the position being urged by the United
States, those provisions were not surplusage. Inthe Circuits
in which disparate-impact FHA liability had been accepted,
the safe-harbor provisions furnished a measure of interim
protection until the question was resolved by this Court.
They also provided partial protection in the event that this
Court ultimately rejected the United States’ argument.
Neither the Court, the principal respondent, nor the Solicitor
General has cited any case in which the canon against sur-
plusage has been applied in circumstances like these.”

“In any event, even in disparate-treatment suits, the safe harbors are
not superfluous. For instance, they affect “the burden-shifting frame-
work” in disparate-treatment cases. American Ins. Assn. v. Department
of Housing and Urban Development, 74 F. Supp. 3d 30, 43 (DC 2014).
Under the second step of the burden-shifting scheme from McDonnell
Douglas Corp. v. Green, 411 U. S. 792 (1973), which some courts have ap-
plied in disparate-treatment housing cases, see, e. g., 2922 Sherman Ave-
nue Tenants’ Assn. v. District of Columbia, 444 F. 3d 673, 682 (CADC
2006) (collecting cases), a defendant must proffer a legitimate reason for
the challenged conduct, and the safe-harbor provisions set out reasons that
are necessarily legitimate. Moreover, while a factfinder in a disparate-
treatment case can sometimes infer bad intent based on facially neutral
conduct, these safe harbors protect against such inferences. Without
more, conduct within a safe harbor is insufficient to support such an infer-
ence as a matter of law. And finally, even if there is additional evidence,
these safe harbors make it harder to show pretext. See Fair Housing
Adwvocates Assn., Inc. v. Richmond Heights, 209 F. 3d 626, 636-637, and
n. 7 (CA6 2000).

Even if they were superfluous, moreover, our “preference for avoiding
surplusage constructions is not absolute.” Lamie v. United States
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On the contrary, we have previously refused to interpret
enactments like the 1988 safe-harbor provisions in such a
way. Our decision in O’Gilvie v. United States, 519 U. S. 79
(1996)—also ignored by the Court today—is instructive. In
that case, the question was whether a provision of the Inter-
nal Revenue Code excluding a recovery for personal injury
from gross income applied to punitive damages. Well after
the critical provision was enacted, Congress adopted an
amendment providing that punitive damages for nonphysical
injuries were not excluded. Pointing to this amendment, a
taxpayer argued: “Why . . . would Congress have enacted
this amendment removing punitive damages (in nonphysical
injury cases) unless Congress believed that, in the amend-
ment’s absence, punitive damages did fall within the provi-
sion’s coverage?”’ Id., at 8. This argument, of course, is
precisely the same as the argument made in this case. To
paraphrase O’Gilvie, the Court today asks: Why would Con-
gress have enacted the 1988 amendments, providing safe
harbors from three types of disparate-impact claims, unless
Congress believed that, in the amendments’ absence,
disparate-impact claims did fall within the FHA’s coverage?

The Court rejected the argument in O’Gilvie. “The short
answer,” the Court wrote, is that Congress might have sim-
ply wanted to “clarify the matter in respect to nonphysical
injuries” while otherwise “leav[ing] the law where it found
it.” Ibid. Although other aspects of O’Gilvie triggered a
dissent, see id., at 94-101 (opinion of SCALIA, J.), no one quar-
reled with this self-evident piece of the Court’s analysis.
Nor was the O’Gilvie Court troubled that Congress’ amend-
ment regarding nonphysical injuries turned out to have been
unnecessary because punitive damages for any injuries were
not excluded all along.

Trustee, 540 U. S. 526, 536 (2004). We “presume that a legislature says in
a statute what it means,” notwithstanding “[rledundanc[y].” Connecticut
Nat. Bank v. Germain, 503 U. S. 249, 253-254 (1992).
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The Court saw the flaw in the argument in O’Gilvie, and
the same argument is no better here. It is true that O’Gil-
vie involved a dry question of tax law while this case in-
volves a controversial civil rights issue. But how we read
statutes should not turn on such distinctions.

In sum, as the principal respondent’s attorney candidly ad-
mitted, the 1988 amendments did not create disparate-impact
liability. See Tr. of Oral Arg. 36 (“[Dlid the things that
[Congress] actually did in 1988 expand the coverage of the
Act? MR. DANIEL: No, Justice”).

C

The principal respondent and the Solicitor General—but
not the Court—have one final argument regarding the text
of the FHA. They maintain that even if the FHA does not
unequivocally authorize disparate-impact suits, it is at least
ambiguous enough to permit HUD to adopt that interpreta-
tion. Even if the FHA were ambiguous, however, we do
not defer “when there is reason to suspect that the agency’s
interpretation ‘does not reflect the agency’s fair and consid-
ered judgment on the matter in question.”” Christopher v.
SmithKline Beecham Corp., 567 U. S. 142, 155 (2012).

Here, 43 years after the FHA was enacted and nine days
after the Court granted certiorari in Magner (the “rodent
infestation” case), HUD proposed “to prohibit housing prac-
tices with a discriminatory effect, even where there has been
no intent to discriminate.” Implementation of the Fair
Housing Act’s Discriminatory Effects Standard, 76 Fed. Reg.
70921 (2011). After Magner settled, the Court called for the
views of the Solicitor General in Township of Mount Holly
v. Mt. Holly Gardens Citizens in Action, Inc., 568 U. S. 976
(2012), another case raising the same question. Before the
Solicitor General filed his brief, however, HUD adopted
disparate-impact regulations. See Implementation of the
Fair Housing Act’s Discriminatory Effects Standard, 78 Fed.
Reg. 11460 (2013). The Solicitor General then urged HUD’s
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rule as a reason to deny certiorari. We granted certiorari
anyway, 570 U. S. 904 (2013), and shortly thereafter Mount
Holly also unexpectedly settled. Given this unusual pat-
tern, there is an argument that deference may be unwar-
ranted. Cf. Young v. United Parcel Service, Inc., 575 U. S.
206, 225 (2015) (refusing to defer where “[tlhe EEOC promul-
gated its 2014 guidelines only recently, after this Court had
granted certiorari” (discussing Skidmore v. Swift & Co., 323
U. S. 134, 140 (1944))).8

There is no need to dwell on these circumstances, however,
because deference is inapt for a more familiar reason: The
FHA is not ambiguous. The FHA prohibits only disparate
treatment, not disparate impact. It is a bedrock rule that an
agency can never “rewrite clear statutory terms to suit its own
sense of how the statute should operate.” Utility Air Regu-
latory Group, 573 U. S., at 328. This rule makes even more
sense where the agency’s view would open up a deeply disrup-
tive avenue of liability that Congress never contemplated.

IV

Not only does disparate-impact liability run headlong into
the text of the FHA, it also is irreconcilable with our prece-
dents. The Court’s decision today reads far too much into
Griggs v. Duke Power Co.,401 U. S. 424 (1971), and far too little
into Smith v. City of Jackson, 544 U. S. 228 (2005). In Smith,
the Court explained that the statutory justification for the
decision in Griggs depends on language that has no parallel
in the FHA. And when the Smith Court addressed a provi-
sion that does have such a parallel in the FHA, the Court con-
cluded—unanimously—that it does not authorize disparate-
impact liability. The same result should apply here.

8 At argument, the Government assured the Court that HUD did not
promulgate its proposed rule because of Magner. See Tr. of Oral Arg. 46
(“[T]t overestimates the efficiency of the government to think that you
could get, you know, a supposed rule-making on an issue like this out
within seven days”). The Government also argued that HUD had recog-
nized disparate-impact liability in adjudications for years. Ibid.
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A

Rather than focusing on the text of the FHA, much of the
Court’s reasoning today turns on Griggs. In Griggs, the
Court held that black employees who sued their employer
under § 703(a)(2) of Title VII of the Civil Rights Act of 1964,
42 U. S. C. §2000e-2(a)(2), could recover without proving
that the employer’s conduct—requiring a high school di-
ploma or a qualifying grade on a standardized test as a condi-
tion for certain jobs—was motivated by a diseriminatory in-
tent. Instead, the Court held that, unless it was proved that
the requirements were “job related,” the plaintiffs could re-
cover by showing that the requirements “operated to render
ineligible a markedly disproportionate number of Negroes.”
401 U. S., at 429.

Griggs was a case in which an intent to discriminate might
well have been inferred. The company had “openly discrim-
inated on the basis of race” prior to the date on which the
1964 Civil Rights Act took effect. Id., at 427. Once that
date arrived, the company imposed new educational require-
ments for those wishing to transfer into jobs that were then
being performed by white workers who did not meet those
requirements. Id., at 427-428. These new hurdles dispro-
portionately burdened African-Americans, who had “long re-
ceived inferior education in segregated schools.” Id., at 430.
Despite all this, the lower courts found that the company
lacked discriminatory intent. See id., at 428. By conven-
tion, we do not overturn a finding of fact accepted by two
lower courts, see, e.g., Rogers v. Lodge, 458 U. S. 613, 623
(1982); Blaw v. Lehman, 368 U. S. 403, 408-409 (1962); Graver
Tank & Mfg. Co. v. Linde Air Products Co., 336 U.S.
271, 275 (1949), so the Court was confronted with the
question whether Title VII always demands intentional
discrimination.

Although Griggs involved a question of statutory interpre-
tation, the body of the Court’s opinion—quite remarkably—
does not even cite the provision of Title VII on which
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the plaintiffs’ claims were based. The only reference to
§703(a)(2) of the 1964 Civil Rights Act appears in a single
footnote that reproduces the statutory text but makes no
effort to explain how it encompasses a disparate-impact
claim. See 401 U. S., at 426, n. 1. Instead, the Court based
its decision on the “objective” of Title VII, which the Court
described as “achiev[ing] equality of employment opportuni-
ties and remov[ing] barriers that have operated in the past
to favor an identifiable group of white employees over other
employees.” Id., at 429-430.

That text-free reasoning caused confusion, see, e. g., Smith,
supra, at 261-262 (0’Connor, J., concurring in judgment), and
undoubtedly led to the pattern of Court of Appeals decisions
in FHA cases upon which the majority now relies. Those
lower courts, like the Griggs Court, often made little effort
to ground their decisions in the statutory text. For exam-
ple, in one of the earliest cases in this line, United States v.
Black Jack, 508 F. 2d 1179 (CA8 1974), the heart of the
court’s analysis was this: “Just as Congress requires ‘the
removal of artificial, arbitrary, and unnecessary barriers to
employment when the barriers operate invidiously to dis-
criminate on the basis of racial or other impermissible
classification,” such barriers must also give way in the field
of housing.” Id., at 1184 (quoting Griggs, supra, at 430-431,
citation omitted).

Unlike these lower courts, however, this Court has never
interpreted Griggs as imposing a rule that applies to all anti-
discrimination statutes. See, e. g., Guardians Assn. v. Civil
Serv. Comm’n of New York City, 463 U.S. 582, 607, n. 27
(1983) (holding that Title VI, 42 U. S. C. §2000d et seq., does
“not allow compensatory relief in the absence of proof of dis-
criminatory intent”); Sandoval, 532 U. S., at 280 (similar).
Indeed, we have never held that Griggs even establishes a
rule for all employment discrimination statutes. In Team-
sters, the Court rejected “the Griggs rationale” in evaluating
a company’s seniority rules. 431 U. S., at 349-350. And be-
cause Griggs was focused on a particular problem, the Court
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had held that its rule does not apply where, as here, the
context is different. In Los Angeles Dept. of Water and
Power v. Manhart, 435 U.S. 702 (1978), for instance, the
Court refused to apply Griggs to pensions under the Equal
Pay Act of 1963, 29 U.S.C. §206(d) or Title VII, even if
a plan has a “disproportionately heavy impact on male
employees.” 435 U.S., at 711, n. 20. We explained that
“lelven a completely neutral practice will inevitably have
some disproportionate impact on one group or another.
Griggs does not imply, and this Court has never held, that
discrimination must always be inferred from such conse-
quences.” Ibid.
B

Although the opinion in Griggs did not grapple with the
text of the provision at issue, the Court was finally required
to face that task in Smith, 544 U. S. 228, which addressed
whether the Age Discrimination in Employment Act of 1967
(ADEA), 29 U. S. C. §621 et seq., authorizes disparate-impact
suits. The Court considered two provisions of the ADEA,
§§4(a)(1) and (a)(2), 29 U. S. C. §§623(a)(1) and (a)(2).

The Court unanimously agreed that the first of these pro-
visions, §4(a)(1), does not authorize disparate-impact claims.
See 544 U.S., at 236, n. 6 (plurality opinion); id., at 243
(SCALIA, J., concurring in part and concurring in judgment)
(agreeing with the plurality’s reasoning); id., at 249 (O’Con-
nor, J., concurring in judgment) (reasoning that this provi-
sion “obvious[ly]” does not allow disparate-impact claims).

By contrast, a majority of the Justices found that the
terms of §4(a)(2) either clearly authorize disparate-impact
claims (the position of the plurality) or at least are ambigu-
ous enough to provide a basis for deferring to such an inter-
pretation by the Equal Employment Opportunity Commis-
sion (the position of JUSTICE SCALIA). See id., at 233-240
(plurality opinion); id., at 243-247 (opinion of SCALIA, J.).

In reaching this conclusion, these Justices reasoned that
§4(a)(2) of the ADEA was modeled on and is virtually identi-
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cal to the provision in Griggs, 42 U.S. C. §2000e-2(a)(2).
Section 4(a)(2) provides as follows:

“It shall be unlawful for an employer—

“(2) to limit, segregate, or classify his employees in
any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise ad-
versely affect his status as an employee, because of such
individual’s age.” 29 U. S. C. §623(a) (emphasis added).

The provision of Title VII at issue in Griggs says this:

“It shall be an unlawful employment practice for an
employer—

“(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would de-
prive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as
an employee, because of such individual’s race, color, re-
ligion, sex, or nmational origin.” 42 U.S.C. §2000e-
2(a)(2) (emphasis added).

For purposes here, the only relevant difference between
these provisions is that the ADEA provision refers to “age”
and the Title VII provision refers to “race, color, religion, or
national origin.” Because identical language in two statutes
having similar purposes should generally be presumed to
have the same meaning, the plurality in Smith, echoed by
JUSTICE SCALIA, saw Griggs as “compelling” support for the
conclusion that §4(a)(2) of the ADEA authorizes disparate-
impact claims. 544 U. S., at 233-234 (plurality opinion) (cit-
ing Northcross v. Board of Ed. of Memphis City Schools,
412 U. S. 427, 428 (1973) (per curiam,)).

When it came to the other ADEA provision addressed in
Smith, namely, §4(a)(1), the Court unanimously reached the
opposite conclusion. Section 4(a)(1) states:

“It shall be unlawful for an employer—
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“(1) to fail or refuse to hire or to discharge any indi-
vidual or otherwise discriminate against any individual
with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s
age.” 29 U. S. C. §623(a)(1) (emphasis added).

The plurality opinion’s reasoning, with which JUSTICE
SCALIA agreed, can be summarized as follows. Under
§4(a)(1), the employer must act because of age, and thus
must have discriminatory intent. See 544 U. S., at 236, n. 6.°
Under § 4(a)(2), on the other hand, it is enough if the employ-
er’s actions “adversely affect” an individual “because of . . .
age.” 29 U.S.C. §623(a).

This analysis of §§4(a)(1) and (a)(2) of the ADEA confirms
that the FHA does not allow disparate-impact claims. Sec-
tions 804(a) and 805(a) of the FHA resemble §4(a)(1) of the
ADEA, which the Smith Court unanimously agreed does not
encompass disparate-impact liability. Under these provi-
sions of the FHA, like §4(a)(1) of the ADEA, a defendant
must act “because of” race or one of the other prohibited
grounds. That is, it is unlawful for a person or entity “[t]o
refuse to sell or rent,” “refuse to negotiate,” “otherwise

9The plurality stated:

“Paragraph (a)(1) makes it unlawful for an employer ‘to fail or refuse to
hire . .. any individual . . . because of such individual’s age.” (Emphasis
added.) The focus of the paragraph is on the employer’s actions with
respect to the targeted individual. Paragraph (a)(2), however, makes it
unlawful for an employer ‘to limit . . . his employees in any way which
would deprive or tend to deprive any individual of employment opportu-
nities or otherwise adversely affect his status as an employee, because of
such individual’s age.” (Emphasis added.) Unlike in paragraph (a)(1),
there is thus an incongruity between the employer’s actions—which are
focused on his employees generally—and the individual employee who ad-
versely suffers because of those actions. Thus, an employer who classifies
his employees without respect to age may still be liable under the terms
of this paragraph if such classification adversely affects the employee be-
cause of that employee’s age—the very definition of disparate impact.”
544 U. 8., at 236, n. 6.
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make unavailable,” ete., for a forbidden reason. These pro-
visions of the FHA, unlike the Title VII provision in Griggs
or §4(a)(2) of the ADEA, do not make it unlawful to take an
action that happens to adversely affect a person because of
race, religion, etc.

The Smith plurality’s analysis, moreover, also depended on
other language, unique to the ADEA, declaring that “it shall
not be unlawful for an employer ‘to take any action otherwise
prohibited . . . where the differentiation is based on reason-
able factors other than age.”” 544 U. S,, at 238 (quoting 81
Stat. 603; emphasis added). This “otherwise prohibited”
language was key to the plurality opinion’s reading of the
statute because it arguably suggested disparate-impact lia-
bility. See 544 U. S., at 238. This language, moreover, was
essential to JUSTICE SCALIA’S controlling opinion. Without
it, JUSTICE ScALIA would have agreed with Justices O’Con-
nor, KENNEDY, and THOMAS that nothing in the ADEA au-
thorizes disparate-impact suits. See id., at 245-246. In
fact, even with this “otherwise prohibited” language, JUs-
TICE SCALIA merely concluded that §4(a)(2) was ambigu-
ous—not that disparate-impacts suits are required. Id.,
at 243.

The FHA does not contain any phrase like “otherwise pro-
hibited.” Such language certainly is nowhere to be found
in §§804(a) and 805(a). And for all the reasons already
explained, the 1988 amendments do not presuppose
disparate-impact liability. To the contrary, legislative en-
actments declaring only that certain actions are not grounds
for liability do not implicitly create a new theory of liability
that all other facets of the statute foreclose.

C

This discussion of our cases refutes any notion that “[t]o-
gether, Griggs holds'' and the plurality in Smith instructs

10 Griggs, of course, “holds” nothing of the sort. Indeed, even the plu-
rality opinion in Smith (to say nothing of JUSTICE SCALIA’s controlling
opinion or Justice O’Connor’s opinion concurring in the judgment) did not
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that antidiscrimination laws must be construed to encompass
disparate-impact claims when their text refers to the conse-
quences of actions and not just to the mindset of actors, and
where that interpretation is consistent with statutory pur-
pose.” Ante, at 533. The Court stumbles in concluding
that §804(a) of the FHA is more like §4(a)(2) of the ADEA
than §4(a)(1). The operative language in §4(a)(1) of the
ADEA—which, per Smith, does not authorize disparate-
impact claims—is materially indistinguishable from the oper-
ative language in §804(a) of the FHA.

Even more baffling, neither alone nor in combination do
Griggs and Swmith support the Court’s conclusion that
§805(a) of the FHA allows disparate-impact suits. The ac-
tion forbidden by that provision is “discriminat/ion] . . .
because of” race, religion, etc. 42 U. S. C. §3605(a) (empha-
sis added). This is precisely the formulation used in §4(a)(1)
of the ADEA, which prohibits “discriminat[ion] . .. because
of such individual’s age,” 29 U.S.C. §623(a)(1) (emphasis
added), and which Smith holds does not authorize disparate-
impact claims.

In an effort to explain why § 805(a)’s reference to “discrim-
ination” allows disparate-impact suits, the Court argues that
in Board of Ed. of City School Dist. of New York v. Harris,
444 U. S. 130 (1979), “statutory language similar to §805(a)
[was construed] to include disparate-impact liability.” Ante,
at 534. In fact, the statutory language in Harris was quite
different. The law there was §706(d)(1)(B) of the 1972
Emergency School Aid Act, which barred assisting education
agencies that “‘had in effect any practice, policy, or proce-
dure which results in the disproportionate demotion or dis-
missal of instructional or other personnel from minority
groups in conjunction with desegregation . . . or otherwise
engaged in discrimination based upon race, color, or national

understand Griggs to create such a rule. See 544 U. S., at 240 (plurality
opinion) (relying on multiple considerations). If Griggs already answered
the question for all statutes (even those that do not use effects language),
Smith is inexplicable.
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origin in the hiring, promotion, or assignment of employ-
ees.”” 444 U. S., at 132-133, 142 (emphasis added).

After stating that the first clause in that unusual statute
referred to a “disparate-impact test,” the Harris Court con-
cluded that “a similar standard” should apply to the textually
“closely connected” second clause. Id., at 143. This was so,
the Court thought, even though the second clause, standing
alone, may very well have required discriminatory “intent.”
Id., at 139. The Court explained that the Act’s “less than
careful draftsmanship” regarding the relationship between
the clauses made the “wording of the statute . .. ambiguous”
about teacher assignments, thus forcing the Court to “look
closely at the structure and context of the statute and to
review its legislative history.” Id., at 138-140. It was the
combined force of all those markers that persuaded the
Court that disparate impact applied to the second clause too.

Harris, in other words, has nothing to do with §805(a)
of the FHA. The “wording” is different; the “structure” is
different; the “context” is different; and the “legislative his-
tory” is different. Id., at 140. Rather than digging up a
36-year-old case that Justices of this Court have cited all of
twice, and never once for the proposition offered today, the
Court would do well to recall our many cases explaining
what the phase “because of” means.

v

Not only is the decision of the Court inconsistent with
what the FHA says and our precedents, it will have unfor-
tunate consequences. Disparate-impact liability has very
different implications in housing and employment cases.

Disparate impact puts housing authorities in a very diffi-
cult position because programs that are designed and imple-
mented to help the poor can provide the grounds for a
disparate-impact claim. As Magner shows, when disparate
impact is on the table, even a city’s good-faith attempt to
remedy deplorable housing conditions can be branded “dis-
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criminatory.” 619 F. 3d, at 834. Disparate-impact claims
thus threaten “a whole range of tax, welfare, public service,
regulatory, and licensing statutes.” Washington v. Davis,
426 U. S. 229, 248 (1976).

This case illustrates the point. The Texas Department of
Housing and Community Affairs (Department) has only so
many tax credits to distribute. If it gives credits for hous-
ing in lower income areas, many families—including many
minority families—will obtain better housing. That is a
good thing. But if the Department gives credits for housing
in higher income areas, some of those families will be able to
afford to move into more desirable neighborhoods. That is
also a good thing. Either path, however, might trigger a
disparate-impact suit.!

This is not mere speculation. Here, one respondent has
sued the Department for not allocating enough credits to
higher income areas. See Brief for Respondent Inclusive
Communities Project, Inc., 23. But another respondent ar-
gues that giving credits to wealthy neighborhoods violates
“the moral imperative to improve the substandard and inad-
equate affordable housing in many of our inner cities.”
Reply Brief for Respondent Frazier Revitalization Inc. 1.
This latter argument has special force because a city can
build more housing where property is least expensive, thus
benefiting more people. In fact, federal law often favors
projects that revitalize low-income communities. See ante,
at 525.

No matter what the Department decides, one of these re-
spondents will be able to bring a disparate-impact case.
And if the Department opts to compromise by dividing the
credits, both respondents might be able to sue. Congress

1Ty, of Oral Arg. 44-45 (“Community A wants the development to be
in the suburbs. And the next state, the community wants it to be in the
poor neighborhood. Is it your position . . . that in either case, step one
has been satisfied[?] GENERAL VERRILLI: That may be right”).
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surely did not mean to put local governments in such a
position.

The Solicitor General’s answer to such problems is that
HUD will come to the rescue. In particular, HUD regula-
tions provide a defense against disparate-impact liability if a
defendant can show that its actions serve “substantial, legiti-
mate, nondiscriminatory interests” that “necessar[ily]” can-
not be met by “another practice that has a less discrimi-
natory effect.” 24 CFR §100.500(b) (2014). (There is, of
course, no hint of anything like this defense in the text of
the FHA. But then, there is no hint of disparate-impact
liability in the text of the FHA either.)

The effect of these regulations, not surprisingly, is to con-
fer enormous discretion on HUD—without actually solving
the problem. What is a “substantial” interest? Is there a
difference between a “legitimate” interest and a “nondis-
criminatory” interest? To what degree must an interest be
met for a practice to be “necessary”? How are parties and
courts to measure “discriminatory effect”?

These questions are not answered by the Court’s assur-
ance that the FHA’s disparate-impact “analysis ‘is analogous
to the Title VII requirement that an employer’s interest in
an employment practice with a disparate impact be job re-
lated.”” Amnte, at 527 (quoting 78 Fed. Reg. 11470). See
also ante, at 541 (likening the defense to “the business neces-
sity standard”). The business-necessity defense is compli-
cated enough in employment cases; what it means when
plopped into the housing context is anybody’s guess. What
is the FHA analogue of “job related”? Is it “housing re-
lated”? But a vast array of municipal decisions affect prop-
erty values and thus relate (at least indirectly) to housing.
And what is the FHA analogue of “business necessity”?
“Housing-policy necessity”? What does that mean?

Compounding the problem, the Court proclaims that “gov-
ernmental entities . . . must not be prevented from achieving
legitimate objectives, such as ensuring compliance with
health and safety codes.” Ante, at 544. But what does the
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Court mean by a “legitimate” objective? And does the
Court mean to say that there can be no disparate-impact
lawsuit if the objective is “legitimate”? That is certainly
not the view of the Government, which takes the position
that a disparate-impact claim may be brought to challenge
actions taken with such worthy objectives as improving
housing in poor neighborhoods and making financially sound
lending decisions. See Brief for United States as Amicus
Curiae 30, n. 7.

Because HUD’s regulations and the Court’s pronounce-
ments are so “hazy,” Central Bank, 511 U. S., at 188-189,
courts—lacking expertise in the field of housing policy—may
inadvertently harm the very people that the FHA is meant
to help. Local governments make countless decisions that
may have some disparate impact related to housing. See
ante, at 542-543. Certainly Congress did not intend to “en-
gage the federal courts in an endless exercise of second-
guessing” local programs. Canton v. Harris, 489 U. S. 378,
392 (1989).

Even if a city or private entity named in a disparate-
impact suit believes that it is likely to prevail if a disparate-
impact suit is fully litigated, the costs of litigation, including
the expense of discovery and experts, may “push cost-
conscious defendants to settle even anemic cases.” Bell At-
lantic Corp. v. Twombly, 550 U. S. 544, 559 (2007). Defend-
ants may feel compelled to “abandon substantial defenses
and . . . pay settlements in order to avoid the expense and
risk of going to trial.” Central Bank, supra, at 189. And
parties fearful of disparate-impact claims may let race drive
their decisionmaking in hopes of avoiding litigation altogether.
Cf. Ricci, 557 U. S., at 563. All the while, similar dynamics
may drive litigation against private actors. Ante, at 541-542.

This is not the Fair Housing Act that Congress enacted.

VI

Against all of this, the Court offers several additional
counterarguments. None is persuasive.
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A

The Court is understandably worried about pretext. No
one thinks that those who harm others because of protected
characteristics should escape liability by conjuring up neu-
tral excuses. Disparate-treatment liability, however, is at-
tuned to this difficulty. Disparate impact can be evidence of
disparate treatment. FE.g., Church of Lukumi Babalu Aye,
Inc. v. Hialeah, 508 U.S. 520, 541-542 (1993) (opinion of
KENNEDY, J.); Hunter v. Underwood, 471 U.S. 222, 233
(1985). As noted, the facially neutral requirements in
Griggs created a strong inference of discriminatory intent.
Nearly a half century later, federal judges have decades of
experience sniffing out pretext.

B

The Court also stresses that “many of our Nation’s largest
cities—entities that are potential defendants in disparate-
impact suits—have submitted an amicus brief in this case
supporting disparate-impact liability under the FHA.”
Ante, at 546.

This nod to federalism is puzzling. Only a minority of the
States and only a small fraction of the Nation’s municipalities
have urged us to hold that the FHA allows disparate-impact
suits. And even if a majority supported the Court’s posi-
tion, that would not be a relevant consideration for a court.
In any event, nothing prevents States and local government
from enacting their own fair housing laws, including laws
creating disparate-impact liability. See 42 U.S.C. §3615
(recognizing local authority).

The Court also claims that “[t]he existence of disparate-
impact liability in the substantial majority of the Courts of
Appeals for the last several decades” has not created “‘dire
consequences.”” Ante, at 546. But the Court concedes that
disparate impact can be dangerous. See ante, at 540-545.
Compare Magner, 619 F. 3d, at 833—-838 (holding that efforts
to prevent violations of the housing code may violate the
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FHA), with 114 Cong. Rec. 2528 (1968) (remarks of Sen. Tyd-
ings) (urging enactment of the FHA to help combat viola-
tions of the housing code, including “rat problem[s]”). In the
Court’s words, it is “paradoxical to construe the FHA to
impose onerous costs on actors who encourage revitalizing
dilapidated housing.” Amnte, at 541. Our say-so, however,
will not stop such costly cases from being filed—or from get-
ting past a motion to dismiss (and so into settlement).

C

At last I come to the “purpose” driving the Court’s analy-
sis: The desire to eliminate the “vestiges” of “residential seg-
regation by race.” Ante, at 528, 546. We agree that all
Americans should be able “to buy decent houses without dis-
crimination . . . because of the color of their skin.” 114
Cong. Rec. 2533 (remarks of Sen. Tydings) (emphasis added).
See 42 U. S. C. §§3604(a), 3605(a) (“because of race”). But
this Court has no license to expand the scope of the FHA to
beyond what Congress enacted.

When interpreting statutes, “‘[wlhat the legislative inten-
tion was, can be derived only from the words . . . used; and
we cannot speculate beyond the reasonable import of these
words.”” Nassar, 570 U. S., at 353 (quoting Gardner v. Col-
lins, 2 Pet. 58, 93 (1829)). “[I]t frustrates rather than effec-
tuates legislative intent simplistically to assume that what-
ever furthers the statute’s primary objective must be the
law.” Rodriguez v. United States, 480 U. S. 522, 526 (1987)
(per curiam). See also, e.g., Board of Governors, FRS v.
Dimension Financial Corp., 474 U. S. 361, 373-374 (1986)
(explaining that “‘broad purposes’” arguments “ignor[e] the
complexity of the problems Congress is called upon to
address”).

Here, privileging purpose over text also creates constitu-
tional uncertainty. The Court acknowledges the risk that
disparate impact may be used to “perpetuate race-based con-
siderations rather than move beyond them.” Amnte, at 543.
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And it agrees that “racial quotas . . . rais[e] serious constitu-
tional concerns.” Amnte, at 543. Yet it still reads the FHA
to authorize disparate-impact claims. We should avoid,
rather than invite, such “difficult constitutional questions.”
Ante, at 545. By any measure, the Court today makes a

serious mistake.
ES ES ES

I would interpret the Fair Housing Act as written and so
would reverse the judgment of the Court of Appeals.
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JOHNSON o. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 13-7120. Argued November 5, 2014—Reargued April 20, 2015—
Decided June 26, 2015

After petitioner Johnson pleaded guilty to being a felon in possession of a
firearm, see 18 U. S. C. §922(g), the Government sought an enhanced
sentence under the Armed Career Criminal Act, which imposes an in-
creased prison term upon a defendant with three prior convictions for a
“violent felony,” §924(e)(1), a term defined by §924(e)(2)(B)’s residual
clause to include any felony that “involves conduct that presents a seri-
ous potential risk of physical injury to another.” The Government
argued that Johnson’s prior conviction for unlawful possession of a
short-barreled shotgun met this definition, making the third conviction
of a violent felony. This Court had previously pronounced upon the
meaning of the residual clause in James v. United States, 550 U. S. 192;
Begay v. United States, 553 U. S. 137; Chambers v. United States, 555
U. S. 122; and Sykes v. United States, 564 U. S. 1, and had rejected sug-
gestions by dissenting Justices in both James and Sykes that the clause
is void for vagueness. Here, the District Court held that the residual
clause does cover unlawful possession of a short-barreled shotgun, and
imposed a 15-year sentence under ACCA. The Eighth Circuit affirmed.

Held: Imposing an increased sentence under ACCA’s residual clause vio-
lates due process. Pp. 595-606.

(@) The Government violates the Due Process Clause when it takes
away someone’s life, liberty, or property under a criminal law so vague
that it fails to give ordinary people fair notice of the conduct it punishes,
or so standardless that it invites arbitrary enforcement. Kolender v.
Lawson, 461 U. S. 352, 357-358. Courts must use the “categorical ap-
proach” when deciding whether an offense is a violent felony, looking
“only to the fact that the defendant has been convicted of crimes falling
within certain categories, and not to the facts underlying the prior con-
victions.” Taylor v. United States, 495 U.S. 575, 600. Deciding
whether the residual clause covers a crime thus requires a court to pic-
ture the kind of conduct that the crime involves in “the ordinary case,”
and to judge whether that abstraction presents a serious potential risk
of physical injury. James, supra, at 208. Pp. 595-597.

(b) Two features of the residual clause conspire to make it unconstitu-
tionally vague. By tying the judicial assessment of risk to a judicially
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imagined “ordinary case” of a crime rather than to real-world facts or
statutory elements, the clause leaves grave uncertainty about how to
estimate the risk posed by a crime. See James, supra, at 211. At the
same time, the residual clause leaves uncertainty about how much risk
it takes for a crime to qualify as a violent felony. Taken together, these
uncertainties produce more unpredictability and arbitrariness than the
Due Process Clause tolerates. This Court’s repeated failure to craft a
principled standard out of the residual clause and the lower courts’
persistent inability to apply the clause in a consistent way confirm its
hopeless indeterminacy. Pp. 597-602.

(c) This Court’s cases squarely contradict the theory that the residual
clause is constitutional merely because some underlying crimes may
clearly pose a serious potential risk of physical injury to another. See,
e. g., United States v. L. Cohen Grocery Co., 255 U. S. 81, 89. Holding
the residual clause void for vagueness does not put other criminal laws
that use terms such as “substantial risk” in doubt, because those laws
generally require gauging the riskiness of an individual’s conduct on a
particular occasion, not the riskiness of an idealized ordinary case of the
crime. Pp. 602-605.

(d) The doctrine of stare decisis does not require continued adherence
to James and Sykes. Experience leaves no doubt about the unavoidable
uncertainty and arbitrariness of adjudication under the residual clause.
James and Sykes opined about vagueness without full briefing or argu-
ment. And continued adherence to those decisions would undermine,
rather than promote, the goals of evenhandedness, predictability, and
consistency served by stare decisis. Pp. 605-606.

526 Fed. Appx. 708, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. KENNEDY,
J., post, p. 607, and THOMAS, J., post, p. 607, filed opinions concurring in
the judgment. ALITO, J., filed a dissenting opinion, post, p. 624.

Katherine M. Menendez argued and reargued the cause
for petitioner. With her on the briefs were Katherian D.
Roe and Douglas H. R. Olson.

Deputy Solicitor General Dreeben reargued the cause for
the United States. With him on the brief were Solicitor
General Verrilli, Assistant Attorney General Caldwell,
John F. Bash, and Scott A. C. Meisler. Mr. Bash argued
the cause for the United States on the original argument.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 591 (2015) 593

Opinion of the Court

With him on the brief were Solicitor General Verrilli, Act-
g Assistant Attorney General Caldwell, and Deputy Solic-
itor General Dreeben.*

JUSTICE SCALIA delivered the opinion of the Court.

Under the Armed Career Criminal Act of 1984, a defend-
ant convicted of being a felon in possession of a firearm faces
more severe punishment if he has three or more previous
convictions for a “violent felony,” a term defined to include
any felony that “involves conduct that presents a serious
potential risk of physical injury to another.” 18 U.S.C.
§924(e)(2)(B). We must decide whether this part of the
definition of a violent felony survives the Constitution’s pro-
hibition of vague criminal laws.

I

Federal law forbids certain people—such as convicted
felons, persons committed to mental institutions, and drug
users—to ship, possess, and receive firearms. §922(g). In
general, the law punishes violation of this ban by up to 10
years’ imprisonment. §924(a)(2). But if the violator has
three or more earlier convictions for a “serious drug offense”
or a “violent felony,” the Armed Career Criminal Act
increases his prison term to a minimum of 15 years and a
maximum of life. §924(e)(1); Johnson v. United States, 559
U.S. 133, 136 (2010). The Act defines “violent felony” as
follows:

*Briefs of amici curiae urging reversal were filed for Gun Owners of
America, Inc., et al. by Herbert W. Titus, Jeremiah L. Morgan, William
J. Olson, John S. Miles, and Michael Connelly; and for the National Asso-
ciation of Criminal Defense Lawyers et al. by David Debold, Molly
Claflin, Ashley E. Johnson, Peter Goldberger, Ilya Shapiro, Sarah S. Gan-
nett, Daniel Kaplan, Donna F. Coltharp, Mary Price, and David M.
Porter.

Briefs of amici curiae urging affirmance were filed for the Brady Cen-
ter to Prevent Gun Violence et al. by Gregory G. Little and Jonathan E.
Lowy; and for Law Professors by Stephen Rushin, pro se.
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“any crime punishable by imprisonment for a term
exceeding one year . .. that—

“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another.”
§924(e)(2)(B) (emphasis added).

The closing words of this definition, italicized above, have
come to be known as the Act’s residual clause. Since 2007,
this Court has decided four cases attempting to discern its
meaning. We have held that the residual clause (1) covers
Florida’s offense of attempted burglary, James v. United
States, 550 U. S. 192 (2007); (2) does not cover New Mexico’s
offense of driving under the influence, Begay v. United
States, 553 U. S. 137 (2008); (3) does not cover Illinois’ offense
of failure to report to a penal institution, Chambers v. United
States, 555 U.S. 122 (2009); and (4) does cover Indiana’s
offense of vehicular flight from a law-enforcement officer,
Sykes v. United States, 564 U.S. 1 (2011). In both James
and Sykes, the Court rejected suggestions by dissenting
Justices that the residual clause violates the Constitution’s
prohibition of vague criminal laws. Compare James, 550
U.S., at 210, n. 6, with id., at 230 (SCALIA, J., dissenting);
compare Sykes, 564 U.S., at 15-16, with id., at 33-35
(ScALI4, J., dissenting).

This case involves the application of the residual clause to
another crime, Minnesota’s offense of unlawful possession of
a short-barreled shotgun. Petitioner Samuel Johnson is a
felon with a long criminal record. In 2010, the Federal
Bureau of Investigation began to monitor him because of
his involvement in a white-supremacist organization that the
Bureau suspected was planning to commit acts of terrorism.
During the investigation, Johnson disclosed to undercover
agents that he had manufactured explosives and that he


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 591 (2015) 595

Opinion of the Court

planned to attack “the Mexican consulate” in Minnesota,
“progressive bookstores,” and “‘liberals.”” Revised Pre-
sentence Investigation in No. 0:12CR00104-001 (D Minn.),
p- 5, 16. Johnson showed the agents his AK-47 rifle,
several semiautomatic firearms, and over 1,000 rounds of
ammunition.

After his eventual arrest, Johnson pleaded guilty to being
a felon in possession of a firearm in violation of §922(g).
The Government requested an enhanced sentence under the
Armed Career Criminal Act. It argued that three of John-
son’s previous offenses—including unlawful possession of a
short-barreled shotgun, see Minn. Stat. §609.67 (2006)—
qualified as violent felonies. The District Court agreed and
sentenced Johnson to a 15-year prison term under the Act.
The Court of Appeals affirmed. 526 Fed. Appx. 708 (CAS8
2013) (per curiam). We granted -certiorari to decide
whether Minnesota’s offense of unlawful possession of a
short-barreled shotgun ranks as a violent felony under the
residual clause. 572 U. S. 1059 (2014). We later asked the
parties to present reargument addressing the compatibility
of the residual clause with the Constitution’s prohibition of
vague criminal laws. 574 U. S. 1069 (2015).

II

The Fifth Amendment provides that “[n]o person shall . ..
be deprived of life, liberty, or property, without due process
of law.” Our cases establish that the Government violates
this guarantee by taking away someone’s life, liberty, or
property under a criminal law so vague that it fails to
give ordinary people fair notice of the conduct it punishes,
or so standardless that it invites arbitrary enforcement.
Kolender v. Lawson, 461 U. S. 352, 357-358 (1983). The pro-
hibition of vagueness in criminal statutes “is a well-
recognized requirement, consonant alike with ordinary no-
tions of fair play and the settled rules of law,” and a statute
that flouts it “violates the first essential of due process.”
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Connally v. General Constr. Co., 269 U. S. 385, 391 (1926).
These principles apply not only to statutes defining elements
of crimes, but also to statutes fixing sentences. United
States v. Batchelder, 442 U. S. 114, 123 (1979).

In Taylor v. United States, 495 U. S. 575, 600 (1990), this
Court held that the Armed Career Criminal Act requires
courts to use a framework known as the categorical approach
when deciding whether an offense “is burglary, arson, or
extortion, involves use of explosives, or otherwise involves
conduct that presents a serious potential risk of physical in-
jury to another.” Under the categorical approach, a court
assesses whether a crime qualifies as a violent felony “in
terms of how the law defines the offense and not in terms
of how an individual offender might have committed it on a
particular occasion.” Begay, supra, at 141.

Deciding whether the residual clause covers a crime thus
requires a court to picture the kind of conduct that the crime
involves in “the ordinary case,” and to judge whether that
abstraction presents a serious potential risk of physical in-
jury. James, supra, at 208. The court’s task goes beyond
deciding whether creation of risk is an element of the crime.
That is so because, unlike the part of the definition of a vio-
lent felony that asks whether the crime “has as an element
the use . . . of physical force,” the residual clause asks
whether the crime “involves conduct” that presents too
much risk of physical injury. What is more, the inclusion
of burglary and extortion among the enumerated offenses
preceding the residual clause confirms that the court’s task
also goes beyond evaluating the chances that the physical
acts that make up the crime will injure someone. The act
of making an extortionate demand or breaking and entering
into someone’s home does not, in and of itself, normally cause
physical injury. Rather, risk of injury arises because the
extortionist might engage in violence after making his de-
mand or because the burglar might confront a resident in the
home after breaking and entering.
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We are convinced that the indeterminacy of the wide-
ranging inquiry required by the residual clause both denies
fair notice to defendants and invites arbitrary enforcement
by judges. Increasing a defendant’s sentence under the
clause denies due process of law.

A

Two features of the residual clause conspire to make it
unconstitutionally vague. In the first place, the residual
clause leaves grave uncertainty about how to estimate the
risk posed by a crime. It ties the judicial assessment of risk
to a judicially imagined “ordinary case” of a crime, not to
real-world facts or statutory elements. How does one go
about deciding what kind of conduct the “ordinary case”
of a crime involves? “A statistical analysis of the state re-
porter? A survey? Expert evidence? Google? Gut in-
stinet?”  United States v. Mayer, 560 F. 3d 948, 952 (CA9
2009) (Kozinski, C. J., dissenting from denial of rehearing en
banc). To take an example, does the ordinary instance of
witness tampering involve offering a witness a bribe? Or
threatening a witness with violence? Critically, picturing
the criminal’s behavior is not enough; as we have already
discussed, assessing “potential risk” seemingly requires the
judge to imagine how the idealized ordinary case of the
crime subsequently plays out. James illustrates how specu-
lative (and how detached from statutory elements) this
enterprise can become. Explaining why attempted bur-
glary poses a serious potential risk of physical injury, the
Court said: “An armed would-be burglar may be spotted by
a police officer, a private security guard, or a participant in
a neighborhood watch program. Or a homeowner . .. may
give chase, and a violent encounter may ensue.” 550 U.S,,
at 211. The dissent, by contrast, asserted that any confron-
tation that occurs during an attempted burglary “is likely to
consist of nothing more than the occupant’s yelling ‘Who’s
there? from his window, and the burglar’s running away.”
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Id., at 226 (opinion of SCALIA, J.). The residual clause offers
no reliable way to choose between these competing accounts
of what “ordinary” attempted burglary involves.

At the same time, the residual clause leaves uncertainty
about how much risk it takes for a crime to qualify as a
violent felony. It is one thing to apply an imprecise “serious
potential risk” standard to real-world facts; it is quite
another to apply it to a judge-imagined abstraction. By ask-
ing whether the crime “otherwise involves conduct that pre-
sents a serious potential risk,” moreover, the residual clause
forces courts to interpret “serious potential risk” in light of
the four enumerated crimes—burglary, arson, extortion, and
crimes involving the use of explosives. These offenses are
“far from clear in respect to the degree of risk each poses.”
Begay, 553 U. S., at 143. Does the ordinary burglar invade
an occupied home by night or an unoccupied home by day?
Does the typical extortionist threaten his vietim in person
with the use of force, or does he threaten his victim by mail
with the revelation of embarrassing personal information?
By combining indeterminacy about how to measure the risk
posed by a crime with indeterminacy about how much risk
it takes for the crime to qualify as a violent felony, the resid-
ual clause produces more unpredictability and arbitrariness
than the Due Process Clause tolerates.

This Court has acknowledged that the failure of “persist-
ent efforts . . . to establish a standard” can provide evidence
of vagueness. United States v. L. Cohen Grocery Co., 255
U.S. 81, 91 (1921). Here, this Court’s repeated attempts
and repeated failures to craft a principled and objective
standard out of the residual clause confirm its hopeless inde-
terminacy. Three of the Court’s previous four decisions
about the clause concentrated on the level of risk posed by
the crime in question, though in each case we found it neces-
sary to resort to a different ad hoc test to guide our inquiry.
In James, we asked whether “the risk posed by attempted
burglary is comparable to that posed by its closest analog
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among the enumerated offenses,” namely completed bur-
glary; we concluded that it was. 550 U.S., at 203. That
rule takes care of attempted burglary, but offers no help at
all with respect to the vast majority of offenses, which have
no apparent analog among the enumerated crimes. “Is, for
example, driving under the influence of alcohol more analo-
gous to burglary, arson, extortion, or a crime involving use
of explosives?” Id., at 215 (SCALIA, J., dissenting).

Chambers, our next case to focus on risk, relied principally
on a statistical report prepared by the Sentencing Commis-
sion to conclude that an offender who fails to report to prison
is not “significantly more likely than others to attack, or
physically to resist, an apprehender, thereby producing a ‘se-
rious potential risk of physical injury.’” 555 U.S., at 128-
129. So much for failure to report to prison, but what about
the tens of thousands of federal and state crimes for which
no comparable reports exist? And even those studies that
are available might suffer from methodological flaws, be
skewed toward rarer forms of the crime, or paint widely di-
vergent pictures of the riskiness of the conduct that the
crime involves. See Sykes, 564 U. S., at 31-33 (SCALIA, J.,
dissenting); id., at 40, n. 4 (KAGAN, J., dissenting).

Our most recent case, Sykes, also relied on statistics,
though only to “confirm the commonsense conclusion that In-
diana’s vehicular flight crime is a violent felony.” Id., at 10
(majority opinion). But common sense is a much less useful
criterion than it sounds—as Sykes itself illustrates. The In-
diana statute involved in that case covered everything from
provoking a high-speed car chase to merely failing to stop
immediately after seeing a police officer’s signal. See id., at
38-39 (KAGAN, J., dissenting). How does common sense
help a federal court discern where the “ordinary case” of
vehicular flight in Indiana lies along this spectrum? Com-
mon sense has not even produced a consistent conception of
the degree of risk posed by each of the four enumerated
crimes; there is no reason to expect it to fare any better with
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respect to thousands of unenumerated crimes. All in all,
James, Chambers, and Sykes failed to establish any gener-
ally applicable test that prevents the risk comparison re-
quired by the residual clause from devolving into guesswork
and intuition.

The remaining case, Begay, which preceded Chambers and
Sykes, took an entirely different approach. The Court held
that in order to qualify as a violent felony under the residual
clause, a crime must resemble the enumerated offenses “in
kind as well as in degree of risk posed.” 553 U.S., at 143.
The Court deemed drunk driving insufficiently similar to the
listed crimes, because it typically does not involve “purpose-
ful, violent, and aggressive conduct.” Id., at 144-145 (inter-
nal quotation marks omitted). Alas, Begay did not succeed
in bringing clarity to the meaning of the residual clause. It
did not (and could not) eliminate the need to imagine the
kind of conduct typically involved in a crime. In addition,
the enumerated crimes are not much more similar to one
another in kind than in degree of risk posed, and the concept
of “aggressive conduct” is far from clear. Sykes criticized
the “purposeful, violent, and aggressive” test as an “addition
to the statutory text,” explained that “levels of risk” would
normally be dispositive, and confined Begay to “strict lia-
bility, negligence, and recklessness crimes.” 564 U.S., at
12-13.

The present case, our fifth about the meaning of the resid-
ual clause, opens a new front of uncertainty. When deciding
whether unlawful possession of a short-barreled shotgun is
a violent felony, do we confine our attention to the risk that
the shotgun will go off by accident while in someone’s posses-
sion? Or do we also consider the possibility that the person
possessing the shotgun will later use it to commit a crime?
The inclusion of burglary and extortion among the enumer-
ated offenses suggests that a crime may qualify under the
residual clause even if the physical injury is remote from the
criminal act. But how remote is too remote? Once again,
the residual clause yields no answers.
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This Court is not the only one that has had trouble making
sense of the residual clause. The clause has “created numer-
ous splits among the lower federal courts,” where it has
proved ‘“nearly impossible to apply consistently.” Cham-
bers, 555 U. S., at 133 (ALITO, J., concurring in judgment).
The most telling feature of the lower courts’ decisions is not
division about whether the residual clause covers this or that
crime (even clear laws produce close cases); it is, rather, per-
vasive disagreement about the nature of the inquiry one is
supposed to conduct and the kinds of factors one is supposed
to consider. Some judges have concluded that deciding
whether conspiracy is a violent felony requires evaluating
only the dangers posed by the “simple act of agreeing [to
commit a crime],” United States v. Whitson, 597 F. 3d 1218,
1222 (CA11 2010) (per curiam); others have also considered
the probability that the agreement will be carried out,
United States v. White, 571 F. 3d 365, 370-371 (CA4 2009).
Some judges have assumed that the battery of a police officer
(defined to include the slightest touching) could “explode into
violence and result in physical injury,” United States v. Wil-
liams, 559 F. 3d 1143, 1149 (CA10 2009); others have felt that
it “doles] a great disservice to law enforcement officers” to
assume that they would “explod[e] into violence” rather than
“rely on their training and experience to determine the best
method of responding,” United States v. Carthorne, 726 F. 3d
503, 514 (CA4 2013). Some judges considering whether stat-
utory rape qualifies as a violent felony have concentrated on
cases involving a perpetrator much older than the victim,
United States v. Daye, 571 F. 3d 225, 230-231 (CA2 2009);
others have tried to account for the possibility that “the per-
petrator and the victim [might be] close in age,” United
States v. McDonald, 592 F. 3d 808, 815 (CA7 2010). Dis-
agreements like these go well beyond disputes over matters
of degree.

It has been said that the life of the law is experience.
Nine years’ experience trying to derive meaning from the
residual clause convinces us that we have embarked upon a
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failed enterprise. Each of the uncertainties in the residual
clause may be tolerable in isolation, but “their sum makes a
task for us which at best could be only guesswork.” United
States v. Evans, 333 U.S. 483, 495 (1948). Invoking so
shapeless a provision to condemn someone to prison for 15
years to life does not comport with the Constitution’s guar-
antee of due process.
B

The Government and the dissent claim that there will be
straightforward cases under the residual clause, because
some crimes clearly pose a serious potential risk of physical
injury to another. See post, at 637 (opinion of ALITO, J.).
True enough, though we think many of the cases the Govern-
ment and the dissent deem easy turn out not to be so easy
after all. Consider just one of the Government’s examples,
Connecticut’s offense of “rioting at a correctional institu-
tion.” See United States v. Johnson, 616 F. 3d 85 (CA2
2010). That certainly sounds like a violent felony—until one
realizes that Connecticut defines this offense to include tak-
ing part in “any disorder, disturbance, strike, riot or other
organized disobedience to the rules and regulations” of the
prison. Conn. Gen. Stat. §53a-179b(a) (2012). Who is to
say which the ordinary “disorder” most closely resembles—
a full-fledged prison riot, a food-fight in the prison cafeteria,
or a “passive and nonviolent [act] such as disregarding an
order to move,” Johnson, 616 F. 3d, at 95 (Parker, J.,
dissenting)?

In all events, although statements in some of our opinions
could be read to suggest otherwise, our holdings squarely
contradict the theory that a vague provision is constitu-
tional merely because there is some conduct that clearly falls
within the provision’s grasp. For instance, we have deemed
a law prohibiting grocers from charging an “unjust or unrea-
sonable rate” void for vagueness—even though charging
someone a thousand dollars for a pound of sugar would surely
be unjust and unreasonable. L. Cohen Grocery Co., 255
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U.S., at 89. We have similarly deemed void for vagueness
a law prohibiting people on sidewalks from “conduct[ing]
themselves in a manner annoying to persons passing by”’—
even though spitting in someone’s face would surely be
annoying. Coates v. Cincinnati, 402 U.S. 611 (1971).
These decisions refute any suggestion that the existence
of some obviously risky crimes establishes the residual
clause’s constitutionality.

Resisting the force of these decisions, the dissent insists
that “a statute is void for vagueness only if it is vague in all
its applications.” Post, at 624—-625. It claims that the prohi-
bition of unjust or unreasonable rates in L. Cohen Grocery was
“vaguein all applications,” even though one can easily envision
rates so high that they are unreasonable by any measure.
Post, at 639. It seems to us that the dissent’s supposed
requirement of vagueness in all applications is not a require-
ment at all, but a tautology: If we hold a statute to be vague,
it is vague in all its applications (and never mind the reality).
If the existence of some clearly unreasonable rates would not
save the law in L. Cohen Grocery, why should the existence
of some clearly risky crimes save the residual clause?

The Government and the dissent next point out that doz-
ens of federal and state criminal laws use terms like
“substantial risk,” “grave risk,” and “unreasonable risk,”
suggesting that to hold the residual clause unconstitutional
is to place these provisions in constitutional doubt. See
post, at 630. Not at all. Almost none of the cited laws links
a phrase such as “substantial risk” to a confusing list of
examples. “The phrase ‘shades of red,” standing alone, does
not generate confusion or unpredictability; but the phrase
‘fire-engine red, light pink, maroon, navy blue, or colors that
otherwise involve shades of red’ assuredly does so.” James,
550 U. S., at 230, n. 7 (SCALIA, J., dissenting). More impor-
tantly, almost all of the cited laws require gauging the riski-
ness of conduct in which an individual defendant engages on
a particular occasion. As a general matter, we do not
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doubt the constitutionality of laws that call for the applica-
tion of a qualitative standard such as “substantial risk” to
real-world conduct; “the law is full of instances where a
man’s fate depends on his estimating rightly . . . some matter
of degree,” Nash v. United States, 229 U. S. 373, 377 (1913).
The residual clause, however, requires application of the “se-
rious potential risk” standard to an idealized ordinary case
of the crime. Because “the elements necessary to deter-
mine the imaginary ideal are uncertain both in nature and
degree of effect,” this abstract inquiry offers significantly
less predictability than one “[t]hat deals with the actual, not
with an imaginary condition other than the facts.” Interna-
tional Harvester Co. of America v. Kentucky, 234 U. S. 216,
223 (1914).

Finally, the dissent urges us to save the residual clause
from vagueness by interpreting it to refer to the risk posed
by the particular conduct in which the defendant engaged,
not the risk posed by the ordinary case of the defendant’s
crime. See post, at 631-636. In other words, the dissent
suggests that we jettison for the residual clause (though not
for the enumerated crimes) the categorical approach adopted
in Taylor, see 495 U. S., at 599-602, and reaffirmed in each
of our four residual-clause cases, see James, 550 U. S., at 202;
Begay, 553 U. S., at 141; Chambers, 555 U. S., at 125; Sykes,
564 U.S., at 7. We decline the dissent’s invitation. In the
first place, the Government has not asked us to abandon the
categorical approach in residual-clause cases. In addition,
Taylor had good reasons to adopt the categorical approach,
reasons that apply no less to the residual clause than to the
enumerated crimes. Taylor explained that the relevant
part of the Armed Career Criminal Act “refers to ‘a person
who . . . has three previous convictions’ for—not a person
who has committed—three previous violent felonies or drug
offenses.” 495 U.S., at 600. This emphasis on convictions
indicates that “Congress intended the sentencing court to
look only to the fact that the defendant had been convicted
of crimes falling within certain categories, and not to the
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facts underlying the prior convictions.” Ibid. Taylor also
pointed out the utter impracticability of requiring a sentenc-
ing court to reconstruct, long after the original conviction,
the conduct underlying that conviction. For example, if the
original conviction rested on a guilty plea, no record of the
underlying facts may be available. “[T]he only plausible in-
terpretation” of the law, therefore, requires use of the cate-
gorical approach. Id., at 602.

C

That brings us to stare decisis. This is the first case in
which the Court has received briefing and heard argument
from the parties about whether the residual clause is void
for vagueness. In James, however, the Court stated in a
footnote that it was “not persuaded by [the principal dis-
sent’s] suggestion . . . that the residual provision is unconsti-
tutionally vague.” 550 U.S., at 210, n. 6. In Sykes, the
Court again rejected a dissenting opinion’s claim of vague-
ness. 564 U. S, at 15-16.

The doctrine of stare decisis allows us to revisit an ear-
lier decision where experience with its application reveals
that it is unworkable. Payne v. Tennessee, 501 U. S. 808,
827 (1991). Experience is all the more instructive when the
decision in question rejected a claim of unconstitutional
vagueness. Unlike other judicial mistakes that need correc-
tion, the error of having rejected a vagueness challenge man-
ifests itself precisely in subsequent judicial decisions: the
inability of later opinions to impart the predictability that
the earlier opinion forecast. Here, the experience of the
federal courts leaves no doubt about the unavoidable uncer-
tainty and arbitrariness of adjudication under the residual
clause. Even after Sykes tried to clarify the residual
clause’s meaning, the provision remains a “judicial morass
that defies systemic solution,” “a black hole of confusion and
uncertainty” that frustrates any effort to impart “some sense
of order and direction.” United States v. Vann, 660 F. 3d
771, 787 (CA4 2011) (Agee, J., concurring).
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This Court’s cases make plain that even decisions rendered
after full adversarial presentation may have to yield to the
lessons of subsequent experience. See, e. ., United States
v. Dixon, 509 U. S. 688, 711 (1993); Payne, 501 U. S., at 828-
830. But James and Sykes opined about vagueness without
full briefing or argument on that issue—a circumstance that
leaves us “less constrained to follow precedent,” Hohn v.
United States, 524 U. S. 236, 251 (1998). The brief discus-
sions of vagueness in James and Sykes homed in on the im-
precision of the phrase “serious potential risk”; neither opin-
ion evaluated the uncertainty introduced by the need to
evaluate the riskiness of an abstract ordinary case of a crime.
550 U. S, at 210, n. 6; 564 U. S., at 15-16. And departing
from those decisions does not raise any concerns about upset-
ting private reliance interests.

Although it is a vital rule of judicial self-government, stare
decisis does not matter for its own sake. It matters because
it “promotes the evenhanded, predictable, and consistent
development of legal principles.” Payne, supra, at 827.
Decisions under the residual clause have proved to be any-
thing but evenhanded, predictable, or consistent. Standing
by James and Sykes would undermine, rather than promote,
the goals that stare decisis is meant to serve.

* * *

We hold that imposing an increased sentence under the
residual clause of the Armed Career Criminal Act violates
the Constitution’s guarantee of due process. Our contrary
holdings in James and Sykes are overruled. Today’s deci-
sion does not call into question application of the Act to the
four enumerated offenses, or the remainder of the Act’s
definition of a violent felony.

We reverse the judgment of the Court of Appeals for the
Eighth Circuit and remand the case for further proceedings
consistent with this opinion.

It is so ordered.
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JUSTICE KENNEDY, concurring in the judgment.

In my view, and for the reasons well stated by JUSTICE
ALITO in dissent, the residual clause of the Armed Career
Criminal Act is not unconstitutionally vague under the
categorical approach or a record-based approach. On the as-
sumption that the categorical approach ought to still control,
and for the reasons given by JUSTICE THOMAS in Part I of
his opinion concurring in the judgment, Johnson’s conviction
for possession of a short-barreled shotgun does not qualify
as a violent felony.

For these reasons, I concur in the judgment.

JUSTICE THOMAS, concurring in the judgment.

I agree with the Court that Johnson’s sentence cannot
stand. But rather than use the Fifth Amendment’s Due
Process Clause to nullify an Act of Congress, I would resolve
this case on more ordinary grounds. Under conventional
principles of interpretation and our precedents, the offense
of unlawfully possessing a short-barreled shotgun does not
constitute a “violent felony” under the residual clause of the
Armed Career Criminal Act (ACCA).

The majority wants more. Not content to engage in the
usual business of interpreting statutes, it holds this clause to
be unconstitutionally vague, notwithstanding the fact that
on four previous occasions we found it determinate enough
for judicial application. As JUSTICE ALITO explains, that
decision cannot be reconciled with our precedents concerning
the vagueness doctrine. See post, at 636-639 (dissenting
opinion). But even if it were a closer case under those deci-
sions, I would be wary of holding the residual clause to be
unconstitutionally vague. Although I have joined the Court
in applying our modern vagueness doctrine in the past, see
FCC v. Fox Television Stations, Inc., 567 U. S. 239, 253-258
(2012), T have become increasingly concerned about its ori-
gins and application. Simply put, our vagueness doctrine
shares an uncomfortably similar history with substantive
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due process, a judicially created doctrine lacking any basis
in the Constitution.
I

We could have easily disposed of this case without nullify-
ing ACCA’s residual clause. Under ordinary principles of
statutory interpretation, the crime of unlawfully possessing
a short-barreled shotgun does not constitute a “violent
felony” under ACCA. In relevant part, ACCA defines a “vi-
olent felony” as a “crime punishable by imprisonment for a
term exceeding one year” that either

“(i) has as an element the use, attempted use, or
threatened use of physical force against the person of
another; or

“(ii) is burglary, arson, or extortion, involves use of
explosives, or otherwise involves conduct that presents
a serious potential risk of physical injury to another.”
18 U. S. C. §924(e)(2)(B).

The offense of unlawfully possessing a short-barreled shot-
gun neither satisfies the first clause of this definition nor falls
within the enumerated offenses in the second. It therefore
can constitute a violent felony only if it falls within ACCA’s
so-called “residual clause”—. e., if it “involves conduct that
presents a serious potential risk of physical injury to an-
other.” §924(e)(2)(B)(ii).

To determine whether an offense falls within the residual
clause, we consider “whether the conduct encompassed by
the elements of the offense, in the ordinary case, presents a
serious potential risk of injury to another.” James w.
United States, 550 U. S. 192, 208 (2007). The specific crimes
listed in § 924(e)(2)(B)(ii)—arson, extortion, burglary, and an
offense involving the use of explosives—offer a “baseline
against which to measure the degree of risk” a crime must
present to fall within that clause. Id., at 208. Those of-
fenses do not provide a high threshold, see id., at 203, 207-
208, but the crime in question must still present a “‘seri-
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ous’ ”—a “‘significant’ or ‘important’”—risk of physical in-
jury to be deemed a violent felony, Begay v. United States,
553 U.S. 137, 156 (2008) (AvrITO, J., dissenting); accord,
Chambers v. United States, 555 U. S. 122, 128 (2009).

To qualify as serious, the risk of injury generally must be
closely related to the offense itself. Our precedents provide
useful examples of the close relationship that must exist be-
tween the conduct of the offense and the risk presented. In
Sykes v. United States, 564 U. S. 1 (2011), for instance, we
held that the offense of intentional vehicular flight consti-
tutes a violent felony because that conduct always triggers
a dangerous confrontation, id., at 9-10. As we explained,
vehicular flights “by definitional necessity occur when police
are present” and are done “in defiance of their instructions
. .. with a vehicle that can be used in a way to cause serious
potential risk of physical injury to another.” Id., at 10. In
James, we likewise held that attempted burglary offenses
“requir(ing] an overt act directed toward the entry of a
structure” are violent felonies because the underlying con-
duct often results in a dangerous confrontation. 550 U. S,
at 204, 206. But we distinguished those crimes from “the
more attenuated conduct encompassed by” attempt offenses
“that c[an] be satisfied by preparatory conduct that does not
pose the same risk of violent confrontation,” such as “‘pos-
sessing burglary tools.”” Id., at 205, 206, and n. 4. At some
point, in other words, the risk of injury from the crime may
be too attenuated for the conviction to fall within the resid-
ual clause, such as when an additional, voluntary act (e. g.,
the use of burglary tools to enter a structure) is necessary
to bring about the risk of physical injury to another.

In light of the elements of and reported convictions for the
unlawful possession of a short-barreled shotgun, this crime
does not “involv[e] conduct that presents a serious potential
risk of physical injury to another,” § 924(e)(2)(B)(ii). The acts
that form the basis of this offense are simply too remote from
a risk of physical injury to fall within the residual clause.
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Standing alone, the elements of this offense—(1) unlaw-
fully (2) possessing (3) a short-barreled shotgun—do not de-
scribe inherently dangerous conduct. As a conceptual mat-
ter, “simple possession [of a firearm], even by a felon, takes
place in a variety of ways (e. g., in a closet, in a storeroom,
in a car, in a pocket) many, perhaps most, of which do not
involve likely accompanying violence.” United States v.
Doe, 960 F. 2d 221, 225 (CA1 1992). These weapons also can
be stored in a manner posing a danger to no one, such as
unloaded, disassembled, or locked away. By themselves, the
elements of this offense indicate that the ordinary commis-
sion of this crime is far less risky than ACCA’s enumerated
offenses.

Reported convictions support the conclusion that mere
possession of a short-barreled shotgun does not, in the ordi-
nary case, pose a serious risk of injury to others. A few
examples suffice. In one case, officers found the sawed-off
shotgun locked inside a gun cabinet in an empty home.
State v. Salyers, 858 N. W. 2d 156, 157-158 (Minn. 2015). In
another, the firearm was retrieved from the trunk of the de-
fendant’s car. State v. Ellenberger, 543 N. W. 2d 673, 674
(Minn. App. 1996). In still another, the weapon was found
missing a firing pin. State v. Johnson, 171 Wis. 2d 175, 178,
491 N. W. 2d 110, 111 (App. 1992). In these instances and
others, the offense threatened no one.

The Government’s theory for why this crime should none-
theless qualify as a “violent felony” is unpersuasive. Al-
though it does not dispute that the unlawful possession of a
short-barreled shotgun can occur in a nondangerous manner,
the Government contends that this offense poses a serious
risk of physical injury due to the connection between
short-barreled shotguns and other serious crimes. As the
Government explains, these firearms are “weapons not typi-
cally possessed by law-abiding citizens for lawful purposes,”
District of Columbia v. Heller, 554 U. S. 570, 625 (2008), but
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are instead primarily intended for use in criminal activity.
In light of that intended use, the Government reasons that
the ordinary case of this possession offense will involve the
use of a short-barreled shotgun in a serious crime, a scenario
obviously posing a serious risk of physical injury.

But even assuming that those who unlawfully possess
these weapons typically intend to use them in a serious
crime, the risk that the Government identifies arises not
from the act of possessing the weapon, but from the act of
using it. Unlike attempted burglary (at least of the type at
issue in James) or intentional vehicular flight—conduct that
by itself often or always invites a dangerous confrontation—
possession of a short-barreled shotgun poses a threat only
when an offender decides to engage in additional, voluntary
conduct that is not included in the elements of the crime.
Until this weapon is assembled, loaded, or used, for example,
it poses no risk of injury to others in and of itself. The risk
of injury to others from mere possession of this firearm is
too attenuated to treat this offense as a violent felony. I
would reverse the Court of Appeals on that basis.

II

As the foregoing analysis demonstrates, ACCA’s residual
clause can be applied in a principled manner. One would
have thought this proposition well established given that
we have already decided four cases addressing this clause.
The majority nonetheless concludes that the operation of
this provision violates the Fifth Amendment’s Due Process
Clause.

JUSTICE ALITO shows why that analysis is wrong under
our precedents. See post, at 636-639 (dissenting opinion).
But I have some concerns about our modern vagueness doc-
trine itself. Whether that doctrine is defensible under the
original meaning of “due process of law” is a difficult ques-
tion I leave for another day, but the doctrine’s history should


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


612 JOHNSON ». UNITED STATES

THOMAS, J., concurring in judgment

prompt us at least to examine its constitutional underpin-
nings more closely before we use it to nullify yet another
duly enacted law.

A

We have become accustomed to using the Due Process
Clauses to invalidate laws on the ground of “vagueness.”
The doctrine we have developed is quite sweeping: “A stat-
ute can be impermissibly vague . . . if it fails to provide peo-
ple of ordinary intelligence a reasonable opportunity to un-
derstand what conduct it prohibits” or “if it authorizes or
even encourages arbitrary and discriminatory enforcement.”
Hill v. Colorado, 530 U.S. 703, 732 (2000). Using this
framework, we have nullified a wide range of enactments.
We have struck down laws ranging from city ordinances, Pa-
pachristou v. Jacksonville, 405 U. S. 156, 165-171 (1972), to
Acts of Congress, United States v. L. Cohen Grocery Co., 255
U. S. 81, 89-93 (1921). We have struck down laws whether
they are penal, Lanzetta v. New Jersey, 306 U.S. 451, 452
458 (1939), or not, Keyishian v. Board of Regents of Univ. of
State of N. Y., 385 U.S. 589, 597-604 (1967).! We have
struck down laws addressing subjects ranging from abortion,
Colautti v. Franklin, 439 U. S. 379, 390 (1979), and obscenity,
Winters v. New York, 333 U.S. 507, 517-520 (1948), to the
minimum wage, Connally v. General Constr. Co., 269 U. S.
385, 390-395 (1926), and antitrust, Cline v. Frink Dairy Co.,

1By “penal,” I mean laws “authoriz[ing] criminal punishment” as well
as those “authorizing fines or forfeitures . . . [that] are enforced through
civil rather than criminal process.” Cf. C. Nelson, Statutory Interpreta-
tion 108 (2011) (discussing definition of “penal” for purposes of rule of
lenity). A law requiring termination of employment from public institu-
tions, for instance, is not penal. See Keyishian, 385 U.S., at 597-604.
Nor is a law creating an “obligation to pay taxes.” Milwaukee County v.
M. E. White Co., 296 U. S. 268, 271 (1935). Conversely, a law imposing a
monetary exaction as a punishment for noncompliance with a regulatory
mandate is penal. See National Federation of Independent Business V.
Sebelius, 567 U. S. 519, 661-669 (2012) (ScALIA, KENNEDY, THOMAS, and
Avrro, JJ., dissenting).
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274 U. S. 445, 453-465 (1927). We have even struck down a
law using a term that has been used to describe criminal
conduct in this country since before the Constitution was
ratified. Chicago v. Morales, 527 U. S. 41, 51 (1999) (invali-
dating a “loitering” law); see id., at 113, and n. 10 (THOMAS,
J., dissenting) (discussing a 1764 Georgia law requiring the
apprehension of “all able bodied persons . .. who shall be
found loitering”).

That we have repeatedly used a doctrine to invalidate laws
does not make it legitimate. Cf., e. 9., Dred Scott v. Sand-
ford, 19 How. 393, 450-452 (1857) (stating that an Act of Con-
gress prohibiting slavery in certain Federal Territories vio-
lated the substantive due process rights of slaveowners and
was therefore void). This Court has a history of wielding
doctrines purportedly rooted in “due process of law” to
achieve its own policy goals, substantive due process being
the poster child. See McDonald v. Chicago, 561 U. S. 742,
811 (2010) (THOMAS, J., concurring in part and concurring in
judgment) (“The one theme that links the Court’s substan-
tive due process precedents together is their lack of a guid-
ing principle to distinguish ‘fundamental’ rights that warrant
protection from nonfundamental rights that do not”). Al-
though our vagueness doctrine is distinct from substantive
due process, their histories have disquieting parallels.

1

The problem of vague penal statutes is nothing new. The
notion that such laws may be void under the Constitu-
tion’s Due Process Clauses, however, is a more recent
development.

Before the end of the 19th century, courts addressed
vagueness through a rule of strict construction of penal stat-
utes, not a rule of constitutional law. This rule of construc-
tion—better known today as the rule of lenity—first
emerged in 16th-century England in reaction to Parliament’s
practice of making large swaths of crimes capital offenses,
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though it did not gain broad acceptance until the following
century. See Hall, Strict or Liberal Construction of Penal
Statutes, 48 Harv. L. Rev. 748, 749-751 (1935); see also 1
L. Radzinowicz, A History of English Criminal Law and Its
Administration From 1750, pp. 10-11 (1948) (noting that
some of the following crimes triggered the death penalty:
“marking the edges of any current coin of the kingdom,”
“maliciously cutting any hop-binds growing on poles in any
plantation of hops,” and “being in the company of gypsies”).
Courts relied on this rule of construction in refusing to apply
vague capital-offense statutes to prosecutions before them.
As an example of this rule, William Blackstone described a
notable instance in which an English statute imposing the
death penalty on anyone convicted of “stealing sheep, or
other cattle,” was “held to extend to nothing but mere
sheep” as “thle] general words, ‘or other cattle,” [were]
looked upon as much too loose to create a capital offence.”
1 Commentaries on the Laws of England 88 (1765).2

Vague statutes surfaced on this side of the Atlantic as well.
Shortly after the First Congress proposed the Bill of Rights,
for instance, it passed a law providing “[t]hat every person
who shall attempt to trade with the Indian tribes, or be
found in the Indian country with such merchandise in his
possession as are usually vended to the Indians, without a
license,” must forfeit the offending goods. Act of July 22,
1790, ch. 33, §3, 1 Stat. 137-138. At first glance, punishing
the unlicensed possession of “merchandise . . . usually vended
to the Indians,” ibid., would seem far more likely to “invit[e]

2 At the time, the ordinary meaning of the word “cattle” was not limited
to cows, but instead encompassed all “[bJeasts of pasture; not wild nor
domestick.” 1 S.Johnson, A Dictionary of the English Language 286 (4th
ed. 1773). Parliament responded to the judicial refusal to apply the pro-
vision to “cattle” by passing “another statute, 15 Geo. II. c. 34, extend-
ing the [law] to bulls, cows, oxen, steers, bullocks, heifers, calves,
and lambs, by name.” 1 Blackstone, Commentaries on the Laws of Eng-
land, at 88.
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arbitrary enforcement,” ante, at 597, than does the residual
clause.

But rather than strike down arguably vague laws under
the Fifth Amendment Due Process Clause, antebellum
American courts—Ilike their English predecessors—simply
refused to apply them in individual cases under the rule that
penal statutes should be construed strictly. See, e.g.,
United States v. Sharp, 27 F. Cas. 1041 (No. 16,264) (CC Pa.
1815) (Washington, J.). In Sharp, for instance, several de-
fendants charged with violating an Act rendering it a capital
offense for “any seaman” to “make a revolt in [a] ship,” Act
of Apr. 30, 1790, §8, 1 Stat. 114, objected that “the offence
of making a revolt, [wa]s not sufficiently defined by this law,
or by any other standard, to which reference could be safely
made; to warrant the court in passing a sentence upon
[them].” 27 F. Cas., at 1043. Justice Washington, riding
circuit, apparently agreed, observing that the common defi-
nitions for the phrase “make a revolt” were “so multifarious,
and so different,” that he could not “avoid feeling a natural
repugnance, to selecting from this mass of definitions, one,
which may fix a crime upon these men, and that too of a
capital nature.” Ibid. Remarking that “[l]Jaws which cre-
ate crimes, ought to be so explicit in themselves, or by refer-
ence to some other standard, that all men, subject to their
penalties, may know what acts it is their duty to avoid,” he
refused to “recommend to the jury, to find the prisoners
guilty of making, or endeavouring to make a revolt, however
strong the evidence may be.” Ibid.

Such analysis does not mean that federal courts believed
they had the power to invalidate vague penal laws as uncon-
stitutional. Indeed, there is good evidence that courts at
the time understood judicial review to consist “of a refusal
to give a statute effect as operative law in resolving a case,”
a notion quite distinct from our modern practice of “‘strik-
[ing] down’ legislation.” Walsh, Partial Unconstitutionality,
85 N. Y. U. L. Rev. 738, 756 (2010). The process of refusing
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to apply such laws appeared to occur on a case-by-case basis.
For instance, notwithstanding his doubts expressed in
Sharp, Justice Washington, writing for this Court, later re-
jected the argument that lower courts could arrest a judg-
ment under the same ship-revolt statute because it “does
not define the offence of endeavouring to make a revolt.”
United States v. Kelly, 11 Wheat. 417, 418 (1826). The Court
explained that “it is . . . competent to the Court to give a
judicial definition” of “the offence of endeavouring to make
a revolt,” and that such definition “consists in the endeavour
of the crew of a vessel, or any one or more of them, to over-
throw the legitimate authority of her commander, with in-
tent to remove him from his command, or against his will to
take possession of the vessel by assuming the government
and navigation of her, or by transferring their obedience
from the lawful commander to some other person.” Id., at
418-419. In dealing with statutory indeterminacy, federal
courts saw themselves engaged in construction, not judicial
review as it is now understood.?

2

Although vagueness concerns played a role in the strict
construction of penal statutes from early on, there is little

3EKarly American state courts also sometimes refused to apply a law
they found completely unintelligible, even outside of the penal context.
In one antebellum decision, the Pennsylvania Supreme Court did not even
attempt to apply a statute that gave the Pennsylvania state treasurer
“‘as many votes’” in state bank elections as “‘were held by individuals’”
without providing guidance as to which individuals it was referring.
Commonwealth v. Bank of Pennsylvania, 3 Watts & Serg. 173, 177 (1842).
Concluding that it had “seldom, if ever, found the language of legislation so
devoid of certainty,” the court withdrew the case. Ibid.; see also Drake
v. Drake, 15 N. C. 110, 115 (1833) (“Whether a statute be a public or a
private one, if the terms in which it is couched be so vague as to convey
no definite meaning to those whose duty it is to execute it, either ministeri-
ally or judicially, it is necessarily inoperative”). This practice is distinct
from our modern vagueness doctrine, which applies to laws that are intelli-
gible but vague.
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indication that anyone before the late 19th century believed
that courts had the power under the Due Process Clauses to
nullify statutes on that ground. Instead, our modern vague-
ness doctrine materialized after the rise of substantive
due process. Following the ratification of the Fourteenth
Amendment, corporations began to use that Amendment’s
Due Process Clause to challenge state laws that attached
penalties to unauthorized commercial conduct. In addition
to claiming that these laws violated their substantive due
process rights, these litigants began—with some success—to
contend that such laws were unconstitutionally indefinite.
In one case, a railroad company challenged a Tennessee law
authorizing penalties against any railroad that demanded
“more than a just and reasonable compensation” or engaged
in “unjust and unreasonable discrimination” in setting its
rates. Louisville & Nashville R. Co. v. Railroad Comm’n
of Tenn., 19 F. 679, 690 (CC MD Tenn. 1884) (internal quota-
tion marks omitted). Without specifying the constitutional
authority for its holding, the Circuit Court concluded that
“[n]o citizen . . . can be constitutionally subjected to penalties
and despoiled of his property, in a criminal or quasi criminal
proceeding, under and by force of such indefinite legislation.”
Id., at 693 (emphasis deleted).

Justice Brewer—widely recognized as “a leading spokes-
man for ‘substantized’ due process,” Gamer, Justice Brewer
and Substantive Due Process: A Conservative Court Revis-
ited, 18 Vand. L. Rev. 615, 627 (1965)—employed similar rea-
soning while riding circuit, though he did not identify the
constitutional source of judicial authority to nullify vague
laws. In reviewing an Iowa law authorizing fines against
railroads for charging more than a “reasonable and just”
rate, Justice Brewer mentioned in dictum that “no penal law
can be sustained unless its mandates are so clearly expressed
that any ordinary person can determine in advance what he
may and what he may not do under it.” Chicago & N. W.
R. Co. v. Dey, 35 F. 866, 876 (CC SD Iowa 1888).
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Constitutional vagueness challenges in this Court initially
met with some resistance. Although the Court appeared to
acknowledge the possibility of unconstitutionally indefinite
enactments, it repeatedly rejected vagueness challenges to
penal laws addressing railroad rates, Railroad Comm’n
Cases, 116 U. S. 307, 336-337 (1886), liquor sales, Ohio ex rel.
Lloyd v. Dollison, 194 U. S. 445, 450-451 (1904), and anticom-
petitive conduct, Nash v. United States, 229 U. S. 373, 376-
378 (1913); Waters-Pierce O1l Co. v. Texas (No. 1), 212 U. S.
86, 108-111 (1909).

In 1914, however, the Court nullified a law on vagueness
grounds under the Due Process Clause for the first time. In
International Harvester Co. of America v. Kentucky, 234
U.S. 216 (1914), a tobacco company brought a Fourteenth
Amendment challenge against several Kentucky antitrust
laws that had been construed to render unlawful “any combi-
nation [made] . . . for the purpose or with the effect of fixing
a price that was greater or less than the real value of the
article,” id., at 221. The company argued that by referring
to “real value,” the laws provided “no standard of conduct
that it is possible to know.” Ibid. The Court agreed. Id.,
at 223-224. Although it did not specify in that case which
portion of the Fourteenth Amendment served as the basis
for its holding, ibid., it explained in a related case that the
lack of a knowable standard of conduct in the Kentucky stat-
utes “violated the fundamental principles of justice embraced
in the conception of due process of law,” Collins v. Kentucky,
234 U. S. 634, 638 (1914).

3

Since that time, the Court’s application of its vagueness
doctrine has largely mirrored its application of substantive
due process. During the Lochner era, a period marked by
the use of substantive due process to strike down economic
regulations, e.g., Lochner v. New York, 198 U.S. 45, 57
(1905), the Court frequently used the vagueness doctrine to
invalidate economic regulations penalizing commercial activ-
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ity.* Among the penal laws it found to be impermissibly
vague were a state law regulating the production of crude
oil, Champlin Refining Co. v. Corporation Commn of Okla.,
286 U. S. 210, 242-243 (1932), a state antitrust law, Cline, 274
U. S., at 453-465, a state minimum-wage law, Connally, 269
U.S., at 390-395, and a federal price-control statute, L.
Cohen Grocery Co., 255 U. S., at 89-93.5

Around the time the Court began shifting the focus of its
substantive due process (and equal protection) jurisprudence
from economic interests to “discrete and insular minorities,”
see United States v. Carolene Products Co., 304 U.S. 144,

4During this time, the Court would apply its new vagueness doctrine
outside of the penal context as well. In A. B. Small Co. v. American
Sugar Refining Co., 267 U. S. 233 (1925), a sugar dealer raised a defense
to a breach-of-contract suit that the contracts themselves were unlawful
under several provisions of the Lever Act, including one making it “‘un-
lawful for any person . .. to make any unjust or unreasonable . . . charge
in . .. dealing in or with any necessaries,” or to agree with another ‘to
exact excessive prices for any necessaries,’” id., at 238. Applying United
States v. L. Cohen Grocery Co., 255 U. S. 81 (1921), which had held that
provision to be unconstitutionally vague, the Court rejected the dealer’s
argument. 267 U. S,, at 238-239. The Court explained that “[i]t was not
the criminal penalty that was held invalid, but the exaction of obedience
to a rule or standard which was so vague and indefinite as really to be no
rule or standard at all.” Id., at 239. That doctrine thus applied to penal-
ties as well as “[alny other means of exaction, such as declaring the trans-
action unlawful or stripping a participant of his rights under it.” Ibid.

5Vagueness challenges to laws regulating speech during this period
were less successful. Among the laws the Court found to be sufficiently
definite included a state law making it a misdemeanor to publish, among
other things, materials “ ‘which shall tend to encourage or advocate disre-
spect for law or for any court or courts of justice,”” Fox v. Washington,
236 U. S. 273, 2756-277 (1915), a federal statute criminalizing candidate so-
licitation of contributions for “‘any political purpose whatever,”” United
States v. Wurzbach, 280 U. S. 396, 398-399 (1930), and a state prohibition
on becoming a member of any organization that advocates using unlawful
violence to effect “‘any political change,”” Whitney v. California, 274 U. S.
357, 359-360, 368-369 (1927). But see Stromberg v. California, 283 U. S.
359, 369-370 (1931) (holding state statute punishing the use of any symbol
“‘of opposition to organized government’” to be impermissibly vague).
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153, n. 4 (1938), the target of its vagueness doctrine changed
as well. The Court began to use the vagueness doctrine
to invalidate noneconomic regulations, such as state statutes
penalizing obscenity, Winters, 333 U.S., at 517-520, and
membership in a gang, Lanzetta, 306 U. S., at 458.

Successful vagueness challenges to regulations penalizing
commercial conduct, by contrast, largely fell by the wayside.
The Court, for instance, upheld a federal regulation punish-
ing the knowing violation of an order instructing drivers
transporting dangerous chemicals to “‘avoid, so far as practi-
cable, . . . driving into or through congested thoroughfares,
places where crowds are assembled, street car tracks, tun-
nels, viaducts, and dangerous crossings,”” Boyce Motor
Lines, Inc. v. United States, 342 U.S. 337, 338-339, 343
(1952). And notwithstanding its earlier conclusion that an
Oklahoma law requiring state employees and contractors to
be paid “‘not less than the current rate of per diem wages in
the locality where the work is performed’” was unconstitu-
tionally vague, Connally, supra, at 393, the Court found suf-
ficiently definite a federal law prohibiting radio broadcasting
companies from attempting to compel by threat or duress a
licensee to hire “‘persons in excess of the number of employ-
ees needed by such licensee to perform actual services,””
United States v. Petrillo, 332 U. S. 1, 3, 6-7 (1947).

In more recent times, the Court’s substantive due process
jurisprudence has focused on abortions, and our vagueness
doctrine has played a correspondingly significant role. In
fact, our vagueness doctrine served as the basis for the first
draft of the majority opinion in Roe v. Wade, 410 U. S. 113
(1973), on the theory that laws prohibiting all abortions save
for those done “for the purpose of saving the life of the
mother” forced abortionists to guess when this exception
would apply on penalty of conviction. See B. Schwartz, The
Unpublished Opinions of the Burger Court 116-118 (1988)
(reprinting first draft of Roe). Roe, of course, turned out as
a substantive due process opinion. See 410 U.S., at 164.
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But since then, the Court has repeatedly deployed the
vagueness doctrine to nullify even mild regulations of the
abortion industry. See Akron v. Akron Center for Repro-
ductive Health, Inc., 462 U. S. 416, 451-452 (1983) (nullifying
law requiring “‘that the remains of the unborn child [be]
disposed of in a humane and sanitary manner’”); Colawutti,
439 U. S., at 381 (nullifying law mandating abortionists ad-
here to a prescribed standard of care if “there is ‘sufficient
reason to believe that the fetus may be viable’”).6

In one of our most recent decisions nullifying a law on
vagueness grounds, substantive due process was again lurk-
ing in the background. In Morales, a plurality of this Court
insisted that “the freedom to loiter for innocent purposes is
part of the ‘liberty’ protected by the Due Process Clause of
the Fourteenth Amendment,” 527 U. S., at 53, a conclusion
that colored its analysis that an ordinance prohibiting loiter-
ing was unconstitutionally indeterminate, see id., at 55
(“When vagueness permeates the text of” a penal law “in-
fring[ing] on constitutionally protected rights,” “it is subject
to facial attack”).

I find this history unsettling. It has long been understood
that one of the problems with holding a statute “void for
‘indefiniteness’” is that “‘indefiniteness’ . . . is itself an in-
definite concept,” Winters, supra, at 524 (Frankfurter, J., dis-
senting), and we as a Court have a bad habit of using indefi-
nite concepts—especially ones rooted in “due process”—to
invalidate democratically enacted laws.

6 All the while, however, the Court has rejected vagueness challenges
to laws punishing those on the other side of the abortion debate. When
it comes to restricting the speech of abortion opponents, the Court has
dismissed concerns about vagueness with the observation that “‘we can
never expect mathematical certainty from our language,”” Hill v. Colo-
rado, 530 U. 8. 703, 733 (2000), even though such restrictions are arguably
“at least as imprecise as criminal prohibitions on speech the Court has
declared void for vagueness in past decades,” id., at 774 (KENNEDY, J.,
dissenting).
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B

It is also not clear that our vagueness doctrine can be rec-
onciled with the original understanding of the term “due
process of law.” Our traditional justification for this doc-
trine has been the need for notice: “A conviction fails to
comport with due process if the statute under which it is
obtained fails to provide a person of ordinary intelligence
fair notice of what is prohibited.” United States v. Wil-
ltams, 5563 U. S. 285, 304 (2008); accord, ante, at 595. Pre-
sumably, that justification rests on the view expressed in
Murray’s Lessee v. Hoboken Land & Improvement Co., 18
How. 272 (1856), that “due process of law” constrains the leg-
islative branch by guaranteeing “usages and modes of pro-
ceeding existing in the common and statute law of England,
before the emigration of our ancestors, and which are shown
not to have been unsuited to their civil and political condition
by having been acted on by them after the settlement of this
country,” id., at 277. That justification assumes further that
providing “a person of ordinary intelligence [with] fair notice
of what is prohibited,” Williams, supra, at 304, is one such
usage or mode.”

"As a general matter, we should be cautious about relying on general
theories of “fair notice” in our due process jurisprudence, as they have
been exploited to achieve particular ends. In BMW of North America,
Inc. v. Gore, 517 U. S. 559 (1996), for instance, the Court held that the Due
Process Clause imposed limits on punitive damages because the Clause
guaranteed “that a person receive fair notice not only of the conduct that
will subject him to punishment, but also of the severity of the penalty that
a State may impose,” id., at 574. That was true even though “when the
Fourteenth Amendment was adopted, punitive damages were undoubtedly
an established part of the American common law of torts,” and “no partic-
ular procedures were deemed necessary to circumscribe a jury’s discretion
regarding the award of such damages, or their amount.” Pacific Mut.
Life Ins. Co. v. Haslip, 499 U. S. 1, 26-27 (1991) (SCALIA, J., concurring in
judgment). Even under the view of the Due Process Clause articulated
in Murray’s Lessee, then, we should not allow nebulous principles to sup-
plant more specific, historically grounded rules. See 499 U. S., at 37-38
(opinion of SCALIA, J.).
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To accept the vagueness doctrine as founded in our Consti-
tution, then, one must reject the possibility “that the Due
Process Clause requires only that our Government must pro-
ceed according to the ‘law of the land’—that is, according to
written constitutional and statutory provisions,” which may
be all that the original meaning of this provision demands.
Hamdi v. Rumsfeld, 542 U. S. 507, 589 (2004) (THOMAS, J.,
dissenting) (some internal quotation marks omitted); accord,
Turner v. Rogers, 564 U. S. 431, 450 (2011) (THOMAS, J., dis-
senting). Although Murray’s Lessee stated the contrary, 18
How., at 276, a number of scholars and jurists have concluded
that “considerable historical evidence supports the position
that ‘due process of law’ was a separation-of-powers concept
designed as a safeguard against unlicensed executive action,
forbidding only deprivations not authorized by legislation or
common law.” D. Currie, The Constitution in the Supreme
Court: The First Hundred Years 1789-1888, p. 272 (1985); see
also, e. g., In re Winship, 397 U. S. 358, 378-382 (1970) (Black,
J., dissenting). Others have disagreed. See, e.g., Chap-
man & McConnell, Due Process as Separation of Powers, 121
Yale L. J. 1672, 1679 (2012) (arguing that, as originally under-
stood, “the principle of due process” required, among other
things, that “statutes that purported to empower the other
branches to deprive persons of rights without adequate pro-
cedural guarantees [be] subject to judicial review”).

I need not choose between these two understandings of
“due process of law” in this case. JUSTICE ALITO explains
why the majority’s decision is wrong even under our prece-
dents. See post, at 636639 (dissenting opinion). And more
generally, I adhere to the view that “‘[i]f any fool would
know that a particular category of conduct would be within
the reach of the statute, if there is an unmistakable core that
a reasonable person would know is forbidden by the law, the
enactment is not unconstitutional on its face,”” Morales, 527
U. S., at 112 (THOMAS, J., dissenting), and there is no question
that ACCA’s residual clause meets that description, see ante,
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at 602 (agreeing with the Government that “there will be
straightforward cases under the residual clause”).

* * *

I have no love for our residual clause jurisprudence: As
I observed when we first got into this business, the Sixth
Amendment problem with allowing district courts to conduct
factfinding to determine whether an offense is a “violent fel-
ony” made our attempt to construe the residual clause “‘an
unnecessary exercise.”” James, 550 U. S., at 231 (dissenting
opinion). But the Court rejected my argument, choosing in-
stead to begin that unnecessary exercise. I see no princi-
pled way that, four cases later, the Court can now declare
that the residual clause has become too indeterminate to
apply. Having damaged the residual clause through our
misguided jurisprudence, we have no right to send this pro-
vision back to Congress and ask for a new one. I cannot
join the Court in using the Due Process Clause to nullify an
Act of Congress that contains an unmistakable core of forbid-
den conduct, and I concur only in its judgment.

JUSTICE ALITO, dissenting.

The Court is tired of the Armed Career Criminal Act of
1984 (ACCA) and in particular its residual clause. Anxious
to rid our docket of bothersome residual clause cases, the
Court is willing to do what it takes to get the job done. So
brushing aside stare decisis, the Court holds that the resid-
ual clause is unconstitutionally vague even though we have
twice rejected that very argument within the last eight
years. The canons of interpretation get no greater respect.
Inverting the canon that a statute should be construed if
possible to avoid unconstitutionality, the Court rejects a rea-
sonable construction of the residual clause that would avoid
any vagueness problems, preferring an alternative that the
Court finds to be unconstitutionally vague. And the Court
is not stopped by the well-established rule that a statute is
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void for vagueness only if it is vague in all its applications.
While conceding that some applications of the residual clause
are straightforward, the Court holds that the clause is now
void in its entirety. The Court’s determination to be done
with residual clause cases, if not its fidelity to legal princi-
ples, is impressive.

I

A

Petitioner Samuel Johnson (unlike his famous namesake)
has led a life of crime and violence. His presentence investi-
gation report sets out a resume of petty and serious crimes,
beginning when he was 12 years old. Johnson’s adult record
includes convictions for, among other things, robbery, at-
tempted robbery, illegal possession of a sawed-off shotgun,
and a drug offense.

In 2010, the Federal Bureau of Investigation (FBI) began
monitoring Johnson because of his involvement with the Na-
tional Socialist Movement, a white-supremacist organization
suspected of plotting acts of terrorism. In June of that year,
Johnson left the group and formed his own radical organiza-
tion, the Aryan Liberation Movement, which he planned to
finance by counterfeiting United States currency. In the
course of the Government’s investigation, Johnson “disclosed
to undercover FBI agents that he manufactured napalm, si-
lencers, and other explosives for” his new organization. 526
Fed. Appx. 708, 709 (CA8 2013) (per curiam). He also
showed the agents an AK-47 rifle, a semiautomatic rifle, a
semiautomatic pistol, and a cache of approximately 1,100
rounds of ammunition. Later, Johnson told an undercover
agent: “You know I'd love to assassinate some . . . hoodrats
as much as the next guy, but I think we really got to stick
with high priority targets.” Revised Presentence Investi-
gation Report (PSR) §15. Among the top targets that he
mentioned were “the Mexican consulate,” “progressive book-
stores,” and individuals he viewed as “liberals.” Id., Y16.
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In April 2012, Johnson was arrested, and he was subse-
quently indicted on four counts of possession of a firearm by
a felon and two counts of possession of ammunition by a
felon, in violation of 18 U.S.C. §§922(g) and 924(e). He
pleaded guilty to one of the firearms counts, and the District
Court sentenced him to the statutory minimum of 15 years’
imprisonment under ACCA, based on his prior felony convic-
tions for robbery, attempted robbery, and illegal possession
of a sawed-off shotgun.

B

ACCA provides a mandatory minimum sentence for cer-
tain violations of §922(g), which prohibits the shipment,
transportation, or possession of firearms or ammunition by
convicted felons, persons previously committed to a mental
institution, and certain others. Federal law normally pro-
vides a maximum sentence of 10 years’ imprisonment for
such crimes. See §924(a)(2). Under ACCA, however, if a
defendant convicted under §922(g) has three prior convic-
tions “for a violent felony or a serious drug offense,” the
sentencing court must impose a sentence of at least 15 years’
imprisonment. §924(e)(1).

ACCA’s definition of a “violent felony” has three parts.
First, a felony qualifies if it “has as an element the use, at-
tempted use, or threatened use of physical force against the
person of another.” §924(e)(2)(B)(i). Second, the Act spe-
cifically names four categories of qualifying felonies: bur-
glary, arson, extortion, and offenses involving the use of
explosives. See §924(e)(2)(B)(ii). Third, the Act contains
what we have called a “residual clause,” which reaches any
felony that “otherwise involves conduct that presents a seri-
ous potential risk of physical injury to another.” Ibid.

The present case concerns the residual clause. The sole
question raised in Johnson’s certiorari petition was whether
possession of a sawed-off shotgun under Minnesota law qual-
ifies as a violent felony under that clause. Although Johnson
argued in the lower courts that the residual clause is uncon-


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 591 (2015) 627

Avrro, J., dissenting

stitutionally vague, he did not renew that argument here.
Nevertheless, after oral argument, the Court raised the
question of vagueness on its own. The Court now holds that
the residual clause is unconstitutionally vague in all its appli-
cations. I cannot agree.

II

I begin with stare decisis. Eight years ago in James v.
United States, 550 U. S. 192 (2007), JUSTICE SCALIA, the au-
thor of today’s opinion for the Court, fired an opening shot
at the residual clause. In dissent, he suggested that the re-
sidual clause is void for vagueness. Id., at 230. The Court
held otherwise, explaining that the standard in the residual
clause “is not so indefinite as to prevent an ordinary person
from understanding” its scope. Id., at 210, n. 6.

Four years later, in Sykes v. United States, 564 U.S. 1
(2011), JusTICE ScCALIA fired another round. Dissenting
once again, he argued that the residual clause is void for
vagueness and rehearsed the same basic arguments that the
Court now adopts. See id., at 33-35; see also Derby v.
United States, 564 U. S. 1047, 1048-1049 (2011) (SCALIA, J.,
dissenting from denial of certiorari). As in James, the
Court rejected his arguments. See Sykes, 564 U. S., at 15—
16. In fact, JUSTICE SCALIA was the only Member of the
Sykes Court who took the position that the residual clause
could not be intelligibly applied to the offense at issue. The
opinion of the Court, which five Justices joined, expressly
held that the residual clause “states an intelligible principle
and provides guidance that allows a person to ‘conform his
or her conduct to the law.”” Id., at 15 (quoting Chicago v.
Morales, 527 U. S. 41, 58 (1999) (plurality opinion)). JUs-
TICE THOMAS’ concurrence, while disagreeing in part with
the Court’s interpretation of the residual clause, did not
question its constitutionality. See Sykes, 564 U. S., at 16—
17 (opinion concurring in judgment). And JUSTICE KAGAN’s
dissent, which JUSTICE GINSBURG joined, argued that a
proper application of the provision required a different re-
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sult. See id., at 36. Thus, eight Members of the Court
found the statute capable of principled application.

It is, of course, true that “[sltare decisis is not an inex-
orable command.” Payne v. Tennessee, 501 U. S. 808, 828
(1991). But neither is it an empty Latin phrase. There
must be good reasons for overruling a precedent, and there
is none here. Nothing has changed since our decisions in
James and Sykes—nothing, that is, except the Court’s weari-
ness with ACCA cases.

Reprising an argument that JUSTICE SCALIA made to no
avail in Sykes, supra, at 34 (dissenting opinion), the Court
reasons that the residual clause must be unconstitutionally
vague because we have had trouble settling on an interpreta-
tion. See ante, at 598. But disagreement about the mean-
ing and application of the clause is not new. We were di-
vided in James and in Sykes and in our intervening decisions
in Begay v. United States, 5563 U. S. 137 (2008), and Chambers
v. United States, 555 U. S. 122 (2009). And that pattern is
not unique to ACCA; we have been unable to come to an
agreement on many recurring legal questions. The Con-
frontation Clause is one example that comes readily to mind.
See, e. g., Williams v. Illinois, 567 U. S. 50 (2012); Bullcom-
g v. New Mexico, 564 U.S. 647 (2011); Melendez-Diaz v.
Massachusetts, 557 U.S. 305 (2009). Our disagreements
about the meaning of that provision do not prove that the
Confrontation Clause has no ascertainable meaning. Like-
wise, our disagreements on the residual clause do not prove
that it is unconstitutionally vague.

The Court also points to conflicts in the decisions of the
lower courts as proof that the statute is unconstitutional.
See ante, at 601. The Court overstates the degree of dis-
agreement below. For many crimes, there is no dispute that
the residual clause applies. And our certiorari docket pro-
vides a skewed picture because the decisions that we are
asked to review are usually those involving issues on which
there is at least an arguable circuit conflict. But in any
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event, it has never been thought that conflicting interpreta-
tions of a statute justify judicial elimination of the statute.
One of our chief responsibilities is to resolve those disagree-
ments, see this Court’s Rule 10, not to strike down the laws
that create this work.

The Court may not relish the task of resolving residual
clause questions on which the circuits disagree, but the pro-
vision has not placed a crushing burden on our docket. In
the eight years since James, we have decided all of three
cases involving the residual clause. See Begay, supra,
Chambers, supra; Sykes, supra. Nevertheless, faced with
the unappealing prospect of resolving more circuit splits on
various residual clause issues, see ante, at 601, six Members of
the Court have thrown in the towel. That is not responsible.

II1

Even if we put stare decisis aside, the Court’s decision re-
mains indefensible. The residual clause is not unconstitu-
tionally vague.

A

The Fifth Amendment prohibits the enforcement of vague
criminal laws, but the threshold for declaring a law void for
vagueness is high. “The strong presumptive validity that
attaches to an Act of Congress has led this Court to hold
many times that statutes are not automatically invalidated
as vague simply because difficulty is found in determining
whether certain marginal offenses fall within their lan-
guage.” United States v. National Dairy Products Corp.,
372 U.S. 29, 32 (1963). Rather, it is sufficient if a statute
sets out an “ascertainable standard.” United States v. L.
Cohen Grocery Co., 2565 U. S. 81, 89 (1921). A statute is thus
void for vagueness only if it wholly “fails to provide a person
of ordinary intelligence fair notice of what is prohibited, or
is so standardless that it authorizes or encourages seriously
discriminatory enforcement.” United States v. Williams,
553 U. S. 285, 304 (2008).
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The bar is even higher for sentencing provisions. The fair
notice concerns that inform our vagueness doctrine are
aimed at ensuring that a “‘person of ordinary intelligence
[has] a reasonable opportunity to know what is prohibited,
so that he may act accordingly.’” Hoffman Estates v. Flip-
side, Hoffman Estates, Inc., 455 U. S. 489, 498 (1982) (quoting
Grayned v. City of Rockford, 408 U. S. 104, 108 (1972)). The
fear is that vague laws will “ ‘trap the innocent.”” 455 U. S,,
at 498. These concerns have less force when it comes to
sentencing provisions, which come into play only after the
defendant has been found guilty of the crime in question.
Due process does not require, as Johnson oddly suggests,
that a “prospective criminal” be able to calculate the precise
penalty that a conviction would bring. Supp. Brief for Peti-
tioner 5; see Chapman v. United States, 500 U. S. 453, 467-
468 (1991) (concluding that a vagueness challenge was “par-
ticularly” weak “since whatever debate there is would center
around the appropriate sentence and not the criminality of
the conduct”).

B

ACCA’s residual clause unquestionably provides an ascer-
tainable standard. It defines “violent felony” to include
any offense that “involves conduct that presents a serious
potential risk of physical injury to another.” 18 U.S.C.
§924(e)(2)(B)(ii). That language is by no means incompre-
hensible. Nor is it unusual. There are scores of federal and
state laws that employ similar standards. The Solicitor
General’s brief contains a 99-page appendix setting out some
of these laws. See App. to Supp. Brief for United States;
see also James, 550 U. S., at 210, n. 6. If all these laws are
unconstitutionally vague, today’s decision is not a blast from
a sawed-off shotgun; it is a nuclear explosion.

Attempting to avoid such devastation, the Court distin-
guishes these laws primarily on the ground that almost all
of them “require gauging the riskiness of conduct in which
an individual defendant engages on a particular occasion.”
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Ante, at 603 (emphasis in original). The Court thus admits
that, “[a]s a general matter, we do not doubt the constitution-
ality of laws that call for the application of a qualitative
standard such as ‘substantial risk’ to real-world conduct.”
Ante, at 603-604. Its complaint is that the residual clause
“requires application of the ‘serious potential risk’ standard
to an idealized ordinary case of the crime.” Ante, at 604
(emphasis added). Thus, according to the Court, ACCA’s re-
sidual clause is unconstitutionally vague because its standard
must be applied to “an idealized ordinary case of the crime”
and not, like the vast majority of the laws in the Solicitor
General’s appendix, to “real-world conduct.”

ACCA, however, makes no reference to “an idealized ordi-
nary case of the crime.” That requirement was the handi-
work of this Court in Taylor v. United States, 495 U. S. 575
(1990). And as I will show, the residual clause can reason-
ably be interpreted to refer to “real-world conduct.”!

C

When a statute’s constitutionality is in doubt, we have an
obligation to interpret the law, if possible, to avoid the consti-
tutional problem. See, e. g., Edward J. DeBartolo Corp. v.
Florida Gulf Coast Building & Constr. Trades Council, 485
U.S. 568, 575 (1988). As one treatise puts it, “[a] statute
should be interpreted in a way that avoids placing its consti-
tutionality in doubt.” A. Scalia & B. Garner, Reading Law:
The Interpretation of Legal Texts §38, p. 247 (2012). This

!The Court also says that the residual clause’s reference to the enumer-
ated offenses is “confusing.” Ante, at 603. But this is another argument
we rejected in James v. United States, 550 U. S. 192 (2007), and Sykes v.
United States, 564 U. S. 1 (2011), and it is no more persuasive now. Al-
though the risk level varies among the enumerated offenses, all four cate-
gories of offenses involve conduct that presents a serious potential risk of
harm to others. If the Court’s concern is that some of the enumerated
offenses do not seem especially risky, all that means is that the statute
“sets a low baseline level for risk.” Id., at 18 (THOMAS, J., concurring
in judgment).
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canon applies fully when considering vagueness challenges.
In cases like this one, “our task is not to destroy the Act if
we can, but to construe it, if consistent with the will of Con-
gress, so as to comport with constitutional limitations.”
Civil Service Comm’n v. Letter Carriers, 413 U. S. 548, 571
(1973); see also Skilling v. United States, 561 U. S. 358, 403
(2010). Indeed, “‘[t]he elementary rule is that every reason-
able construction must be resorted to, in order to save a
statute from unconstitutionality.”” Id., at 406 (quoting
Hooper v. California, 155 U. S. 648, 657 (1895); emphasis de-
leted); see also Ex parte Randolph, 20 F. Cas. 242, 254
(No. 11,558) (CC Va. 1833) (Marshall, C. J.).

The Court all but concedes that the residual clause would
be constitutional if it applied to “real-world conduect.”
Whether that is the best interpretation of the residual clause
is beside the point. What matters is whether it is a reason-
able interpretation of the statute. And it surely is that.

First, this interpretation heeds the pointed distinction
that ACCA draws between the “element[s]” of an offense and
“conduct.” Under §924(e)(2)(B)(i), a crime qualifies as a
“violent felony” if one of its “element[s]” involves “the use,
attempted use, or threatened use of physical force against
the person of another.” But the residual clause, which ap-
pears in the very next subsection, §924(e)(2)(B)(ii), focuses
on “conduct”—specifically, “conduct that presents a serious
potential risk of physical injury to another.” The use of
these two different terms in § 924(e) indicates that “conduct”
refers to things done during the commission of an offense
that are not part of the elements needed for conviction. Be-
cause those extra actions vary from case to case, it is natural
to interpret “conduct” to mean real-world conduct, not the
conduct involved in some Platonic ideal of the offense.

Second, as the Court points out, standards like the one in
the residual clause almost always appear in laws that call for
application by a trier of fact. This strongly suggests that
the residual clause calls for the same sort of application.
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Third, if the Court is correct that the residual clause is
nearly incomprehensible when interpreted as applying to an
“idealized ordinary case of the crime,” then that is telling
evidence that this is not what Congress intended. When an-
other interpretation is ready at hand, why should we assume
that Congress gave the clause a meaning that is impossible—
or even, exceedingly difficult—to apply?

D

Not only does the “real-world conduct” interpretation fit
the terms of the residual clause, but the reasons that per-
suaded the Court to adopt the categorical approach in Taylor
either do not apply or have much less force in residual
clause cases.

In Taylor, the question before the Court concerned the
meaning of “burglary,” one of ACCA’s enumerated offenses.
The Court gave three reasons for holding that a judge mak-
ing an ACCA determination should generally look only at
the elements of the offense of conviction and not to other
things that the defendant did during the commission of the
offense. First, the Court thought that ACCA’s use of the
term “convictions” pointed to the categorical approach. The
Court wrote: “Section 924(e)(1) refers to ‘a person who . . .
has three previous convictions’ for—not a person who has
committed—three previous violent felonies or drug of-
fenses.” 495 U. S., at 600. Second, the Court relied on leg-
islative history, noting that ACCA had previously contained
a generic definition of burglary and that “the deletion of
[this] definition . . . may have been an inadvertent casualty
of a complex drafting process.” Id., at 589-590, 601.
Third, the Court felt that “the practical difficulties and po-
tential unfairness of a factual approach [were] daunting.”
Id., at 601.

None of these three grounds dictates that the categorical
approach must be used in residual clause cases. The second
ground, which concerned the deletion of a generic definition
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of burglary, obviously has no application to the residual
clause. And the first ground has much less force in residual
clause cases. In Taylor, the Court reasoned that a defend-
ant has a “conviction” for burglary only if burglary is the
offense set out in the judgment of conviction. For instance,
if a defendant commits a burglary but pleads guilty, under a
plea bargain, to possession of burglar’s tools, the Taylor
Court thought that it would be unnatural to say that the
defendant had a conviction for burglary. Now consider a
case in which a gang member is convicted of illegal posses-
sion of a sawed-off shotgun and the evidence shows that he
concealed the weapon under his coat, while searching for a
rival gang member who had just killed his brother. In that
situation, it is not at all unnatural to say that the defendant
had a conviction for a crime that “involvel[d] conduct that
present[ed] a serious potential risk of physical injury to an-
other.” §924(e)(2)(B)(ii) (emphasis added). At the very
least, it would be a reasonable way to describe the defend-
ant’s conviction.

The Taylor Court’s remaining reasons for adopting the
categorical approach cannot justify an interpretation that
renders the residual clause unconstitutional. While the
Taylor Court feared that a conduct-specific approach would
unduly burden the courts, experience has shown that appli-
cation of the categorical approach has not always been easy.
Indeed, the Court’s main argument for overturning the stat-
ute is that this approach is unmanageable in residual clause
cases.

As for the notion that the categorical approach is more
forgiving to defendants, there is a strong argument that the
opposite is true, at least with respect to the residual clause.
Consider two criminal laws: Injury occurs in 10% of cases
involving the violation of statute A, but in 90% of cases in-
volving the violation of statute B. Under the categorical
approach, a truly dangerous crime under statute A might not
qualify as a violent felony, while a crime with no measurable
risk of harm under statute B would count against the defend-
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ant. Under a conduct-specific inquiry, on the other hand, a
defendant’s actual conduct would determine whether ACCA’s
mandatory penalty applies.

It is also significant that the allocation of the burden of
proof protects defendants. The prosecution bears the bur-
den of proving that a defendant has convictions that qualify
for sentencing under ACCA. If evidentiary deficiencies,
poor recordkeeping, or anything else prevents the prosecu-
tion from discharging that burden under the conduct-specific
approach, a defendant would not receive an ACCA sentence.

Nor would a conduct-specific inquiry raise constitutional
problems of its own. It is questionable whether the Sixth
Amendment creates a right to a jury trial in this situation.
See Almendarez-Torres v. United States, 523 U.S. 224
(1998). But if it does, the issue could be tried to a jury, and
the prosecution could bear the burden of proving beyond a
reasonable doubt that a defendant’s prior crimes involved
conduct that presented a serious potential risk of injury to
another. I would adopt this alternative interpretation and
hold that the residual clause requires an examination of real-
world conduct.

The Court’s only reason for refusing to consider this inter-
pretation is that “the Government has not asked us to aban-
don the categorical approach in residual-clause cases.”
Ante, at 604. But the Court cites no case in which we have
suggested that a saving interpretation may be adopted only
if it is proposed by one of the parties. Nor does the Court
cite any secondary authorities advocating this rule. Cf.
Scalia, Reading Law §38 (stating the canon with no such
limitation). On the contrary, we have long recognized that
it is “our plain duty to adopt that construction which will
save [a] statute from constitutional infirmity,” where fairly
possible. United States ex rel. Attorney General v. Dela-
ware & Hudson Co., 213 U. S. 366, 407 (1909). It would be
strange if we could fulfill that “plain duty” only when a party
asks us to do so. And the Court’s refusal to consider a sav-
ing interpretation not advocated by the Government is hard
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to square with the Court’s adoption of an argument that peti-
tioner chose not to raise. As noted, Johnson did not ask us
to hold that the residual clause is unconstitutionally vague,
but the Court interjected that issue into the case, requested
supplemental briefing on the question, and heard reargu-
ment. The Court’s refusal to look beyond the arguments of
the parties apparently applies only to arguments that the
Court does not want to hear.

E

Even if the categorical approach is used in residual clause
cases, however, the clause is still not void for vagueness. “It
is well established that vagueness challenges to statutes
which do not involve First Amendment freedoms must be
examined” on an as-applied basis. United States v. Mazu-
rie, 419 U.S. 544, 550 (1975). “Objections to vagueness
under the Due Process Clause rest on the lack of notice, and
hence may be overcome in any specific case where reasonable
persons would know that their conduct is at risk.” May-
nard v. Cartwright, 486 U. S. 356, 361 (1988). Thus, in a due
process vagueness case, we will hold that a law is facially
invalid “only if the enactment is impermissibly vague in all
of its applications.” Hoffman Estates, 455 U. S., at 494-495
(emphasis added); see also Chapman, 500 U. S., at 467.2

2This rule is simply an application of the broader rule that, except in
First Amendment cases, we will hold that a statute is facially unconstitu-
tional only if “no set of circumstances exists under which the Act would
be valid.” United States v. Salermo, 481 U.S. 739, 745 (1987). A
void-for-vagueness challenge is a facial challenge. See Hoffman Estates,
455 U. 8., at 494-495, and nn. 5, 6, 7; Chicago v. Morales, 527 U. S. 41, 79
(1999) (ScaL1A, J., dissenting). Consequently, there is no reason why the
no-set-of-circumstances rule should not apply in this context. I assume
that the Court does not mean to abrogate the no-set-of-circumstances rule
in its entirety, but the Court provides no justification for its refusal to
apply that rule here. Perhaps the Court has concluded, for some undis-
closed reason, that void-for-vagueness claims are different from all other
facial challenges not based on the First Amendment. Or perhaps the
Court has simply created an ACCA exception.
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In concluding that the residual clause is facially void for
vagueness, the Court flatly contravenes this rule. The
Court admits “that there will be straightforward cases under
the residual clause.” Amnte, at 602. But rather than exer-
cising the restraint that our vagueness cases prescribe, the
Court holds that the residual clause is unconstitutionally
vague even when its application is clear.

The Court’s treatment of this issue is startling. Its facial
invalidation precludes a sentencing court that is applying
ACCA from counting convictions for even those specific
offenses that this Court previously found to fall within the
residual clause. See James, 550 U. S., at 203-209 (attempted
burglary); Sykes, 564 U. S., at 7-12 (flight from law enforce-
ment in a vehicle). Still worse, the Court holds that vague-
ness bars the use of the residual clause in other cases in
which its applicability can hardly be questioned. Attempted
rape is an example. See, e. g., Dawson v. United States, 702
F. 3d 347, 351-352 (CA6 2012). Can there be any doubt that
“an idealized ordinary case of th[is] crime” “involves conduct
that presents a serious potential risk of physical injury to
another”? How about attempted arson,® attempted kidnap-
ping,* solicitation to commit aggravated assault,” possession
of a loaded weapon with the intent to use it unlawfully
against another person,® possession of a weapon in prison,’
or compelling a person to act as a prostitute?® Is there
much doubt that those offenses “involve conduct that pre-
sents a serious potential risk of physical injury to another”?

3 United States v. Rainey, 362 F. 3d 733, 735-736 (CA11) (per curiam),
cert. denied, 541 U. S. 1081 (2004).

4 United States v. Kaplansky, 42 F. 3d 320, 323-324 (CA6 1994) (en banc).

5 United States v. Benton, 639 F. 3d 723, 731-732 (CA6), cert. denied, 565
U. S. 1044 (2011).

5 United States v. Lynch, 518 F. 3d 164, 172-173 (CA2 2008), cert. denied,
555 U. S. 1177 (2009).

" United States v. Boyce, 633 F. 3d 708, 711-712 (CA8 2011), cert. denied,
565 U. S. 1116 (2012).

8 United States v. Brown, 273 F. 3d 747, 749-751 (CA7 2001).
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Transforming vagueness doctrine, the Court claims that
we have never actually held that a statute may be voided for
vagueness only when it is vague in all its applications. But
that is simply wrong. In Hoffman Estates, we reversed a
Seventh Circuit decision that voided an ordinance prohibit-
ing the sale of certain items. See 455 U.S., at 491. The
Seventh Circuit struck down the ordinance because it was
“unclear in some of its applications,” but we reversed and
emphasized that a law is void for vagueness “only if [it] is
impermissibly vague in all of its applications.” Id., at 494-
495; see also id., at 495, n. 7 (collecting cases). Applying
that principle, we held that the “facial challenge [wa]s un-
availing” because “at least some of the items sold . . . [we]re
covered” by the ordinance. Id., at 500. These statements
were not dicta. They were the holding of the case. Yet the
Court does not even mention this binding precedent.

Instead, the Court says that the facts of two earlier cases
support a broader application of the vagueness doctrine.
See ante, at 602-603. That, too, is incorrect. Neither case
remotely suggested that mere overbreadth is enough for fa-
cial invalidation under the Fifth Amendment.

In Coates v. Cincinnati, 402 U. S. 611, 612 (1971), we ad-
dressed an ordinance that restricted free assembly and
association rights by prohibiting “annoying” conduct. Our
analysis turned in large part on those First Amendment con-
cerns. In fact, we specifically explained that the “vice of the
ordinance lies not alone in its violation of the due process
standard of vagueness.” Id., at 615. In the present case,
by contrast, no First Amendment rights are at issue. Thus,
Coates cannot support the Court’s rejection of our repeated
statements that “vagueness challenges to statutes which do
not ivolve First Amendment freedoms must be examined
in light of the facts . .. at hand.” Mazurie, supra, at 550
(emphasis added).

Likewise, L. Cohen Grocery Co., 255 U. S. 81, proves pre-
cisely the opposite of what the Court claims. In that case,
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we struck down a statute prohibiting “‘unjust or unreason-
able rate[s]’” because it provided no “ascertainable standard
of guilt” and left open “the widest conceivable inquiry, the
scope of which no one can foresee and the result of which no
one can foreshadow or adequately guard against.” Id., at
89. The clear import of this language is that the law at issue
was impermissibly vague in all applications. And in the
years since, we have never adopted the majority’s contradic-
tory interpretation. On the contrary, we have characterized
the case as involving a statute that could “not constitution-
ally be applied to any set of facts.” United States v. Powell,
423 U.S. 87, 92 (1975). Thus, our holdings and our dicta
prohibit the Court’s expansion of the vagueness doctrine.
The Constitution does not allow us to hold a statute void for
vagueness unless it is vague in all its applications.

IV

Because I would not strike down ACCA’s residual clause,
it is necessary for me to address whether Johnson’s convie-
tion for possessing a sawed-off shotgun qualifies as a violent
felony. Under either the categorical approach or a conduct-
specific inquiry, it does.

A

The categorical approach requires us to determine
whether “the conduct encompassed by the elements of the
offense, in the ordinary case, presents a serious potential risk
of injury to another.” James, 550 U. S., at 208. This is an
“inherently probabilistic” determination that considers the
circumstances and conduct that ordinarily attend the offense.
Id., at 207. The mere fact that a crime could be committed
without a risk of physical harm does not exclude it from the
statute’s reach. See id., at 207-208. Instead, the residual
clause speaks of “potential risk[s],” §924(e)(2)(B)(ii), a term
suggesting “that Congress intended to encompass possibili-
ties even more contingent or remote than a simple ‘risk,’
much less a certainty,” id., at 207-208.
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Under these principles, unlawful possession of a sawed-off
shotgun qualifies as a violent felony. As we recognized in
District of Columbia v. Heller, 554 U. S. 570, 625 (2008),
sawed-off shotguns are “not typically possessed by law-
abiding citizens for lawful purposes.” Instead, they are
uniquely attractive to violent criminals. Much easier to con-
ceal than long-barreled shotguns used for hunting and other
lawful purposes, short-barreled shotguns can be hidden
under a coat, tucked into a bag, or stowed under a car seat.
And like a handgun, they can be fired with one hand—except
to more lethal effect. These weapons thus combine the
deadly characteristics of conventional shotguns with the
more convenient handling of handguns. Unlike those com-
mon firearms, however, they are not typically possessed for
lawful purposes. And when a person illegally possesses a
sawed-off shotgun during the commission of a crime, the risk
of violence is seriously increased. The ordinary case of un-
lawful possession of a sawed-off shotgun therefore “presents
a serious potential risk of physical injury to another.”
§924(e)2)(B)(ii).

Congress’ treatment of sawed-off shotguns confirms this
judgment. As the Government’s initial brief colorfully
recounts, sawed-off shotguns were a weapon of choice for
gangsters and bank robbers during the Prohibition Era.
See Brief for United States 4. In response, Congress
enacted the National Firearms Act of 1934, which required

9Al Capone’s south-side Chicago henchmen used sawed-off shotguns
when they executed their rivals from Bugs Moran’s north-side gang during
the infamous Saint Valentine’s Day Massacre of 1929. See 7 Chicago
Gangsters Slain by Firing Squad of Rivals, Some in Police Uniforms, N. Y.
Times, Feb. 15, 1929, p. A1l. Wild Bill Rooney was gunned down in Chi-
cago by a “sawed-off shotgun [that] was pointed through a rear window”
of a passing automobile. Union Boss Slain by Gang in Chicago, N.Y.
Times, Mar. 20, 1931, p. 52. And when the infamous outlaws Bonnie and
Clyde were killed by the police in 1934, Clyde was found “clutching a
sawed-off shotgun in one hand.” Barrow and Woman Are Slain by Police
in Louisiana Trap, N. Y. Times, May 24, 1934, p. Al.
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individuals possessing certain especially dangerous weap-
ons—including sawed-off shotguns—to register with the
Federal Government and pay a special tax. 26 U.S.C.
§§5845(a)(1)-(2). The Act was passed on the understanding
that “while there is justification for permitting the citizen to
keep a pistol or revolver for his own protection without any
restriction, there is no reason why anyone except a law offi-
cer should have a . . . sawed-off shotgun.” H. R. Rep.
No. 1780, 73d Cong., 2d Sess., 1 (1934). As amended, the Act
imposes strict registration requirements for any individual
wishing to possess a covered shotgun, see, e.g., $§5822,
5841(b), and illegal possession of such a weapon is punishable
by imprisonment for up to 10 years. See §§5861(b)-(d),
5871. It is telling that this penalty exceeds that prescribed
by federal law for quintessential violent felonies.!® It thus
seems perfectly clear that Congress has long regarded the
illegal possession of a sawed-off shotgun as a crime that
poses a serious risk of harm to others.

The majority of States agree. The Government informs
the Court, and Johnson does not dispute, that 28 States have
followed Congress’ lead by making it a crime to possess an
unregistered sawed-off shotgun, and 11 other States and the
District of Columbia prohibit private possession of sawed-off
shotguns entirely. See Brief for United States 8-9 (collect-
ing statutes). Minnesota, where petitioner was convicted,
has adopted a blanket ban, based on its judgment that “[t]he
sawed-off shotgun has no legitimate use in the society what-
soever.” State v. Ellenberger, 543 N. W. 2d 673, 676 (Minn.

0 See, e. g., 18 U. S. C. §111(a) (physical assault on federal officer punish-
able by not more than eight years’ imprisonment); §113(a)(7) (assault
within maritime or territorial jurisdiction resulting in substantial bodily
injury to an individual under the age of 16 punishable by up to five years’
imprisonment); §117(a) (“assault, sexual abuse, or serious violent felony
against a spouse or intimate partner” by a habitual offender within mari-
time or territorial jurisdiction punishable by up to five years’ imprison-
ment, except in cases of “substantial bodily injury”).
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App. 1996) (internal quotation marks omitted). Possession
of a sawed-off shotgun in Minnesota is thus an inherently
criminal act. It is fanciful to assume that a person who
chooses to break the law and risk the heavy criminal penalty
incurred by possessing a notoriously dangerous weapon is
unlikely to use that weapon in violent ways.

B

If we were to abandon the categorical approach, the facts
of Johnson’s offense would satisfy the residual clause as well.
According to the record in this case, Johnson possessed his
sawed-off shotgun while dealing drugs. When police re-
sponded to reports of drug activity in a parking lot, they
were told by two people that “Johnson and another individual
had approached them and offered to sell drugs.” PSR §45.
The police then searched the vehicle where Johnson was
seated as a passenger, and they found a sawed-off shotgun
and five bags of marijuana. Johnson admitted that the gun
was his.

Understood in this context, Johnson’s conduct posed an
acute risk of physical injury to another. Drugs and guns
are never a safe combination. If one of his drug deals had
gone bad or if a rival dealer had arrived on the scene, John-
son’s deadly weapon was close at hand. The sawed-off na-
ture of the gun elevated the risk of collateral damage beyond
any intended targets. And the location of the crime—a pub-
lic parking lot—significantly increased the chance that inno-
cent bystanders might be caught up in the carnage. This is
not a case of “mere possession” as Johnson suggests. Brief
for Petitioner i. He was not storing the gun in a safe, nor
was it a family heirloom or collector’s item. He illegally pos-
sessed the weapon in case he needed to use it during another
crime. A judge or jury could thus conclude that Johnson’s
offense qualified as a violent felony.

There should be no doubt that Samuel Johnson was an
armed career criminal. His record includes a number of
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serious felonies. And he has been caught with dangerous
weapons on numerous occasions. That this case has led to
the residual clause’s demise is confounding. I only hope that
Congress can take the Court at its word that either amend-
ing the list of enumerated offenses or abandoning the cate-
gorical approach would solve the problem that the Court
perceives.
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OBERGEFELL ET AL. ». HODGES, DIRECTOR, OHIO
DEPARTMENT OF HEALTH

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 14-556. Argued April 28, 2015—Decided June 26, 2015*

Michigan, Kentucky, Ohio, and Tennessee define marriage as a union be-
tween one man and one woman. The petitioners, 14 same-sex couples
and two men whose same-sex partners are deceased, filed suits in Fed-
eral District Courts in their home States, claiming that respondent state
officials violate the Fourteenth Amendment by denying them the right
to marry or to have marriages lawfully performed in another State
given full recognition. Each District Court ruled in the petitioners’
favor, but the Sixth Circuit consolidated the cases and reversed.

Held: The Fourteenth Amendment requires a State to license a marriage
between two people of the same sex and to recognize a marriage be-
tween two people of the same sex when their marriage was lawfully
licensed and performed out of State. Pp. 656—681.

(a) Before turning to the governing principles and precedents, it is
appropriate to note the history of the subject now before the Court.
Pp. 656-663.

(1) The history of marriage as a union between two persons of the
opposite sex marks the beginning of these cases. To the respondents,
it would demean a timeless institution if marriage were extended to
same-sex couples. But the petitioners, far from seeking to devalue
marriage, seek it for themselves because of their respect—and need—
for its privileges and responsibilities, as illustrated by the petitioners’
own experiences. Pp. 656—659.

(2) The history of marriage is one of both continuity and change.
Changes, such as the decline of arranged marriages and the abandon-
ment of the law of coverture, have worked deep transformations in the
structure of marriage, affecting aspects of marriage once viewed as
essential. These new insights have strengthened, not weakened, the
institution. Changed understandings of marriage are characteristic of

*Together with No. 14-562, Tanco et al. v. Haslam, Governor of Tennes-
see, et al., No. 14-571, DeBoer et al. v. Snyder, Governor of Michigan,
et al., and No. 14-574, Bourke et al. v. Beshear, Governor of Kentucky,
also on certiorari to the same court.
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a Nation where new dimensions of freedom become apparent to new
generations.

This dynamic can be seen in the Nation’s experience with gay and
lesbian rights. Well into the 20th century, many States condemned
same-sex intimacy as immoral, and homosexuality was treated as an
illness. Later in the century, cultural and political developments al-
lowed same-sex couples to lead more open and public lives. Extensive
public and private dialogue followed, along with shifts in public atti-
tudes. Questions about the legal treatment of gays and lesbians soon
reached the courts, where they could be discussed in the formal dis-
course of the law. In 2013, this Court overruled its 1986 decision in
Bowers v. Hardwick, 478 U. S. 186, which upheld a Georgia law that
criminalized certain homosexual acts, concluding laws making same-sex
intimacy a crime “demealn] the lives of homosexual persons.” Law-
rence v. Texas, 539 U. S. 558, 575. In 2012, the federal Defense of Mar-
riage Act was also struck down. United States v. Windsor, 570 U. S.
744. Numerous same-sex marriage cases reaching the federal courts
and state supreme courts have added to the dialogue. Pp. 6569-663.

(b) The Fourteenth Amendment requires a State to license a mar-
riage between two people of the same sex. Pp. 663—680.

(1) The fundamental liberties protected by the Fourteenth Amend-
ment’s Due Process Clause extend to certain personal choices central
to individual dignity and autonomy, including intimate choices defining
personal identity and beliefs. See, e. g., Eisenstadt v. Baird, 405 U. S.
438, 453; Griswold v. Connecticut, 381 U. S. 479, 484-486. Courts must
exercise reasoned judgment in identifying interests of the person so
fundamental that the State must accord them its respect. History and
tradition guide and discipline the inquiry but do not set its outer bound-
aries. When new insight reveals discord between the Constitution’s
central protections and a received legal stricture, a claim to liberty must
be addressed.

Applying these tenets, the Court has long held the right to marry is
protected by the Constitution. For example, Loving v. Virginia, 388
U. 8. 1, 12, invalidated bans on interracial unions, and Twrner v. Safley,
482 U. 8. 78, 95, held that prisoners could not be denied the right to
marry. To be sure, these cases presumed a relationship involving
opposite-sex partners, as did Baker v. Nelson, 409 U. S. 810, a one-line
summary decision issued in 1972, holding that the exclusion of same-sex
couples from marriage did not present a substantial federal question.
But other, more instructive precedents have expressed broader princi-
ples. See, e.g., Lawrence, supra, at 574. In assessing whether the
force and rationale of its cases apply to same-sex couples, the Court
must respect the basic reasons why the right to marry has been long
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protected. See, e.g., Eisenstadt, supra, at 453-454. This analysis
compels the conclusion that same-sex couples may exercise the right to
marry. Pp. 663-665.

(2) Four principles and traditions demonstrate that the reasons
marriage is fundamental under the Constitution apply with equal force
to same-sex couples. The first premise of this Court’s relevant prece-
dents is that the right to personal choice regarding marriage is inherent
in the concept of individual autonomy. This abiding connection be-
tween marriage and liberty is why Loving invalidated interracial mar-
riage bans under the Due Process Clause. See 388 U.S., at 12. Deci-
sions about marriage are among the most intimate that an individual
can make. See Lawrence, supra, at 574. This is true for all persons,
whatever their sexual orientation.

A second principle in this Court’s jurisprudence is that the right to
marry is fundamental because it supports a two-person union unlike
any other in its importance to the committed individuals. The intimate
association protected by this right was central to Griswold v. Connecti-
cut, which held the Constitution protects the right of married couples
to use contraception, 381 U. S., at 485, and was acknowledged in Turner,
supra, at 95. Same-sex couples have the same right as opposite-sex
couples to enjoy intimate association, a right extending beyond mere
freedom from laws making same-sex intimacy a criminal offense. See
Lawrence, supra, at 567.

A third basis for protecting the right to marry is that it safeguards
children and families and thus draws meaning from related rights of
childrearing, procreation, and education. See, e. g., Pierce v. Society of
Sisters, 268 U. S. 510. Without the recognition, stability, and predict-
ability marriage offers, children suffer the stigma of knowing their fami-
lies are somehow lesser. They also suffer the significant material costs
of being raised by unmarried parents, relegated to a more difficult and
uncertain family life. The marriage laws at issue thus harm and humili-
ate the children of same-sex couples. See Windsor, supra, at T72.
This does not mean that the right to marry is less meaningful for those
who do not or cannot have children. Precedent protects the right of a
married couple not to procreate, so the right to marry cannot be condi-
tioned on the capacity or commitment to procreate.

Finally, this Court’s cases and the Nation’s traditions make clear that
marriage is a keystone of the Nation’s social order. See Maynard v.
Hill, 125 U. S. 190, 211. States have contributed to the fundamental
character of marriage by placing it at the center of many facets of the
legal and social order. There is no difference between same- and
opposite-sex couples with respect to this principle, yet same-sex couples
are denied the constellation of benefits that the States have linked to
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marriage and are consigned to an instability many opposite-sex couples
would find intolerable. It is demeaning to lock same-sex couples out of
a central institution of the Nation’s society, for they too may aspire to
the transcendent purposes of marriage.

The limitation of marriage to opposite-sex couples may long have
seemed natural and just, but its inconsistency with the central meaning
of the fundamental right to marry is now manifest. Pp. 665-671.

(3) The right of same-sex couples to marry is also derived from
the Fourteenth Amendment’s guarantee of equal protection. The Due
Process Clause and the Equal Protection Clause are connected in a pro-
found way. Rights implicit in liberty and rights secured by equal pro-
tection may rest on different precepts and are not always co-extensive,
yet each may be instructive as to the meaning and reach of the other.
This dynamic is reflected in Loving, where the Court invoked both the
Equal Protection Clause and the Due Process Clause; and in Zablockt
v. Redhail, 434 U.S. 374, where the Court invalidated a law barring
fathers delinquent on child-support payments from marrying. Indeed,
recognizing that new insights and societal understandings can reveal
unjustified inequality within fundamental institutions that once passed
unnoticed and unchallenged, this Court has invoked equal protection
principles to invalidate laws imposing sex-based inequality on marriage,
see, e. g., Kirchberg v. Feenstra, 450 U. S. 455, 460-461, and confirmed
the relation between liberty and equality, see, e. ¢g., M. L. B. v. S. L. J.,
519 U. S. 102, 120-121.

The Court has acknowledged the interlocking nature of these consti-
tutional safeguards in the context of the legal treatment of gays and
lesbians. See Lawrence, supra, at 575. This dynamic also applies to
same-sex marriage. The challenged laws burden the liberty of same-
sex couples, and they abridge central precepts of equality. The mar-
riage laws at issue are in essence unequal: Same-sex couples are denied
benefits afforded opposite-sex couples and are barred from exercising a
fundamental right. Especially against a long history of disapproval of
their relationships, this denial works a grave and continuing harm, serv-
ing to disrespect and subordinate gays and lesbians. Pp. 671-675.

(4) The right to marry is a fundamental right inherent in the liberty
of the person, and under the Due Process and Equal Protection Clauses
of the Fourteenth Amendment couples of the same sex may not be de-
prived of that right and that liberty. Same-sex couples may exercise
the fundamental right to marry. Baker v. Nelson is overruled. The
state laws challenged by the petitioners in these cases are held invalid
to the extent they exclude same-sex couples from civil marriage on
the same terms and conditions as opposite-sex couples. Pp. 675-676.
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(5) There may be an initial inclination to await further legislation,
litigation, and debate, but referenda, legislative debates, and grassroots
campaigns; studies and other writings; and extensive litigation in state
and federal courts have led to an enhanced understanding of the issue.
While the Constitution contemplates that democracy is the appropriate
process for change, individuals who are harmed need not await legisla-
tive action before asserting a fundamental right. Bowers, in effect, up-
held state action that denied gays and lesbians a fundamental right.
Though it was eventually repudiated, men and women suffered pain and
humiliation in the interim, and the effects of these injuries no doubt
lingered long after Bowers was overruled. A ruling against same-sex
couples would have the same effect and would be unjustified under the
Fourteenth Amendment. The petitioners’ stories show the urgency of
the issue they present to the Court, which has a duty to address these
claims and answer these questions. The respondents’ argument that
allowing same-sex couples to wed will harm marriage as an institution
rests on a counterintuitive view of opposite-sex couples’ decisions about
marriage and parenthood. Finally, the First Amendment ensures that
religions, those who adhere to religious doctrines, and others have pro-
tection as they seek to teach the principles that are so fulfilling and so
central to their lives and faiths. Pp. 676-680.

(¢) The Fourteenth Amendment requires States to recognize same-
sex marriages validly performed out of State. Since same-sex couples
may now exercise the fundamental right to marry in all States, there is
no lawful basis for a State to refuse to recognize a lawful same-sex
marriage performed in another State on the ground of its same-sex char-
acter. Pp. 680-681.

772 F. 3d 388, reversed.

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JJ., joined. ROBERTS, C. J., filed a dis-
senting opinion, in which ScALIA and THOMAS, JJ., joined, post, p. 686.
SCALIA, J., filed a dissenting opinion, in which THOMAS, J., joined, post,
p- 713. THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined,
post, p. 721. ALITO, J., filed a dissenting opinion, in which SCALIA and
THOMAS, JJ., joined, post, p. 736.

Mary L. Bonauto argued the cause for petitioners in all
cases on Question 1. With her on the briefs in No. 14-571
were Carole M. Stanyar, Robert A. Sedler, Kenneth M. Mo-
gill, and Dana M. Nessel.
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Solicitor General Verrilli argued the cause for the United
States as amicus curiae on Question 1 urging reversal.
With him on the brief were Acting Associate Attorney Gen-
eral Delery, Acting Assistant Attorneys General Gupta and
Mizer, Deputy Solicitor General Gershengorn, Deputy As-
sistant Attorneys General Brinkmann, Friel, and Karlan,
Eric J. Feigin, Diana K. Flynn, Douglas N. Letter, Sharon
M. McGowan, Michael Jay Singer, Robert A. Koch, Abby C.
Wright, and Jeffrey E. Sandberg.

John J. Bursch, Special Assistant Attorney General of Mich-
igan, argued the cause for respondents in all cases on Ques-
tion 1. With him on the briefs in No. 14-571 were Bill
Schuette, Attorney General of Michigan, Aaron D. Lindstrom,
Solicitor General, B. Eric Restuccia, Deputy Solicitor Gen-
eral, and Ann Sherman, Assistant Solicitor General.

Douglas Hallward-Driemeier argued the cause for peti-
tioners in all cases on Question 2. With him on the briefs
in No. 14-562 were Shannon P. Minter, David C. Codell,
Christopher F. Stoll, Amy Whelan, Abby R. Rubenfeld, Phil-
lip F. Cramer, John L. Farringer, Mawreen T. Holland, and
Regina M. Lambert. Alphonse A. Gerhardstein, Jennifer L.
Branch, Jacklyn Gonzales Martin, Susan L. Sommer, Omar
Gonzalez-Pagan, James D. Esseks, Steven R. Shapiro,
Joshua A. Block, Chase B. Strangio, Ria Tabacco Mar, Lou-
1se Melling, Jon W. Davidson, Paul D. Castillo, Camilla B.
Taylor, and Ellen Essig filed briefs for petitioners in No. 14—
556 on Question 2.

Joseph F. Whalen, Associate Solicitor General of Tennes-
see, argued the cause for respondents in all cases on Ques-
tion 2. With him on the briefs in No. 14-562 were Herbert
H. Slatery II1, Attorney General of Tennessee, Martha A.
Campbell and Kevin G. Steiling, Deputy Attorneys General,
and Alexander S. Rieger, Assistant Attorney General. Mi-
chael DeWine, Attorney General of Ohio, Eric E. Murphy,
State Solicitor, and Stephen P. Carney and Peter T. Reed,
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Counsel

Deputy Solicitors, filed a brief for respondent in No. 14-556
on Question 2.

Daniel J. Canon, Lauwra Landenwich, Shannon Fauver,
Dawn Elliott, Messrs. Esseks, Shapiro, Block, and Strangio,
Leslie Cooper, Ms. Melling, Jeffrey L. Fisher, Brian Wolf-
man, and William E. Sharp filed briefs for petitioners in
No. 14-574 on both questions.

Leigh Gross Latherow, William H. Jones, Jr., and Gregory
L. Monge filed a brief for respondent in No. 14-574 on both
questions.f

TBriefs of amici curiae urging reversal in all cases were filed for the
State of Hawaii by Russell A. Suzuki, Attorney General, Girard D.
Lau, Solicitor General, Kimberly T. Guidry, First Deputy Solicitor Gen-
eral, and Robert T. Nakatsuji, Deputy Solicitor General; for the Common-
wealth of Massachusetts et al. by Maura Healey, Attorney General, and
Jonathan B. Miller, Genevieve C. Nadeau, and Amanda R. Mangaser,
Assistant Attorneys General, and by the Attorneys General for their
respective jurisdictions as follows: Kamala D. Harris of California,
George Jepsen of Connecticut, Matthew P. Denn of Delaware, Karl A.
Racine of the District of Columbia, Lisa Madigan of Illinois, Tom Miller
of Towa, Janet T. Mills of Maine, Brian E. Frosh of Maryland, Joseph A.
Foster of New Hampshire, Hector H. Balderas of New Mexico, Eric T.
Schneiderman of New York, Kathleen G. Kane of Pennsylvania, Peter F.
Kilmartin of Rhode Island, William H. Sorrell of Vermont, and Robert
W. Ferguson of Washington; for the State of Minnesota by Lori Swanson,
Attorney General, Alan I. Gilbert, Solicitor General, and Jacob Campion,
Assistant Attorney General; for the Commonwealth of Virginia by Mark
R. Herring, Attorney General, Stuart A. Raphael, Solicitor General, Cyn-
thia E. Hudson, Chief Deputy Attorney General, Trevor S. Cox, Deputy
Solicitor General, Cynthia V. Bailey, Deputy Attorney General, Allyson
K. Tysinger, Senior Assistant Attorney General, and Carly L. Rush,
Assistant Attorney General; for The Alliance: State Advocates for
Women’s Rights and Gender Equality by Kathleen M. O’Sullivan;
for the American Academy of Matrimonial Lawyers et al. by Diana
Raimi and Brian C. Vertz; for the American Federation of Labor
and Congress of Industrial Organizations et al. by Alice O’Brien,
Jason Walta, Lynn K. Rhinehart, H. Craig Becker, Judith A. Scott,
Nicole G. Berner, and Patrick J. Szymanskt; for the American Humanist
Association et al. by FElizabeth L. Hileman, David A. Niose, and
Edward Tabash; for the American Psychological Association et al. by
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JUSTICE KENNEDY delivered the opinion of the Court.

The Constitution promises liberty to all within its reach,
a liberty that includes certain specific rights that allow per-

Paul M. Smith, Nathalie F. P. Gilfoyle, and Aaron M. Panner; for the
American Public Health Association et al. by Boris Bershteyn, Sheree R.
Kanner, Kenneth Y. Choe, and Daniel Bruner; for the American Sociologi-
cal Association by Carmine D. Boccuzzi, Jr.; for Americans United for
Separation of Church and State by Charles A. Rothfeld, Miriam R. Nem-
etz, Richard B. Katskee, Ayesha N. Khan, Alex J. Luchenitser, and Han-
nah Y. S. Chanoine; for the Anti-Defamation League et al. by Gregory E.
Ostfeld, James P. Madigan, Steven M. Freeman, Hilarie Bass, Elliot H.
Scherker, and Brigid F. Cech Samole; for Bay Area Lawyers for Individ-
ual Freedom et al. by Jerome C. Roth and Amelia L. B. Sargent; for BiLaw
by Kyle C. Velte, Naomi Mezey, Ann Tweedy, and Diana Adams; for the
California Council of Churches et al. by Eric Alan Isaacson and Stacey
Marie Kaplan; for the Campaign for Southern Equality et al. by Cristina
Alonso, Sylvia H. Walbolt, Meghann K. Burke, W. O. Brazil I1I, S. Luke
Largess, Jacob H. Sussman, John W. Gresham, and Robert B. McDuff, for
the Cato Institute by William N. Eskridge, Jr., and Ilya Shapiro; for the
Cleveland Choral Arts Association Inc., aka The North Coast Men’s Chorus,
by Harlan D. Karp and Tina R. Haddad; for the Columbia Law School
Sexuality and Gender Law Clinic by Suzanne B. Goldberg and Henry
P. Monaghan; for Conflict of Law Scholars by Robert A. Long and Tobias
Barrington Wolff, pro se; for Conflict of Laws and Family Law Professors
by Sean M. SeLegue, Trenton H. Norris, Marjory A. Gentry, John S.
Throckmorton, and Joanna L. Grossmamn; for the Constitutional Account-
ability Center for Douglas T. Kendall, Elizabeth B. Wydra, David H.
Gans, and Judith E. Schaeffer; for Equality Ohio et al. by Alan B. Mor-
rison; for the Experiential Learning Lab at New York University School
of Law by Peggy Cooper Davis and Aderson Bellegarde Frangois; for the
Family Equality Council et al. by Katherine Keating and William J. Hib-
sher; for Family Law Scholars by E. Joshua Rosenkranz and Joan Heifetz
Hollinger, pro se; for Freedom to Marry by Walter Dellinger and Anton
Metlitsky; for Garden State Equality by Lawrence S. Lustberg and Joseph
A. Pace; for GLMA: Health Professionals Advancing LGBT Equality et al.
by Nicholas M. O’Donnell and Hector Vargas; for Historians of Marriage
et al. by Pratik A. Shah and Jessica M. Weisel, for Howard University
School of Law Civil Rights Clinic by Mr. Francgois and Benjamin G. Shatz;
for the Human Rights Campaign et al. by Roberta A. Kaplan, Andrew J.
Ehrlich, Jaren Janghorbani, and Dale Carpenter; for Human Rights
Watch et al. by Richard L. Levine, Robert T. Viasis III, and Anna
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sons, within a lawful realm, to define and express their iden-
tity. The petitioners in these cases seek to find that liberty
by marrying someone of the same sex and having their mar-
riages deemed lawful on the same terms and conditions as
marriages between persons of the opposite sex.

M. Pohl; for Indiana University by Jon Laramore, D. Lucetta Pope, Jane
Dall Wilson, and Daniel E. Pulliam; for the Institute for Justice by Wil-
liam H. Mellor, Dana Berliner, Jeffrey T. Rowes, and Robert J. McNa-
mara; for Langley Hill Friends Meeting by J. E. McNeil; for Law Enforce-
ment Officers et al. by Hunter T. Carter and Matthew S. Trokenheim; for
Legal Services NYC by Owen C. Pell; for LGBT Student Organizations at
Undergraduate, Graduate, and Professional Schools by Andrew Melzer and
Deborah Marcuse; for the Liberty Education Forum by Craig Engle; for
the NAACP Legal Defense & Educational Fund, Inc., et al. by John Paul
Schnapper-Casteras, Sherrilyn Ifill, Janai Nelson, Christina Swarns, Jin
Hee Lee, Rachel M. Kleinman, and Marshall W. Taylor; for the National
Family Civil Rights Center by Douglas J. Callahan; for the National
Women’s Law Center et al. by Emily J. Martin, Marcia D. Greenberger,
Nan D. Hunter, Barbara B. Brown, Stephen B. Kinnard, and Jennifer S.
Baldocchi, for Marriage Equality USA by Martin N. Buchanan; for the
Mattachine Society of Washington, D. C., by Paul M. Thompson, Lisa
A. Linsky, Melissa Nott Davis, Michael R. Huttenlocher, and Mary D.
Hallerman; for the Organization of American Historians by Catherine E.
Stetson and Mary Helen Wimberly; for Outserve-Servicemembers Legal
Defense Network et al. by Abbe David Lowell and Christopher D. Man;
for PFLAG, Inc., by Andrew J. Davis and Jiyun Cameron Lee; for the
President of the House of Deputies of the Episcopal Church et al. by Jef-
frey S. Trachtman, Norman C. Simon, Jason M. Moff, and Kurt M. Denk;
for Scholars of the Constitutional Rights of Children by Catherine E.
Smith; for Services and Advocacy for Gay, Lesbian, Bisexual and Trans-
gender Elders et al. by Jonathan Jacob Nadler; for Survivors of Sexual
Orientation Change Therapies by Sanford Jay Rosen, Gay Crosthwait
Grunfeld, and Benjamin Bien-Kahn; for Carlos A. Ball et al. by Paul J.
Hall;, for Ashutosh Bhagwat et al. by Lori Alvino McGill and Diane M.
Soubly; for Stephen Clark by Joseph P. Lombardo and Ilya Somin; for
Gary J. Gates by J. Scott Ballenger and Melissa Arbus Sherry; for Harold
Hongju Koh et al. by Ruth N. Borenstein and Marc A. Hearron; for Law-
rence J. Korb et al. by Carter G. Phillips, Joseph R. Guerra, and Eamon
P. Joyce; for Douglas Laycock et al. by Mr. Laycock, pro se; for Kenneth
B. Mehlman et al. by Seth P. Waxman, Paul R. Q. Wolfson, Dina B. Mis-
hra, Sean R. Gallagher, and Bennett L. Cohen; for John K. Olson by
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These cases come from Michigan, Kentucky, Ohio, and Ten-
nessee, States that define marriage as a union between one

G. Evric Brunstad, Jr., Dennis H. Hranitzky, and Kate M. O’Keeffe; for
Kristen M. Perry et al. by Theodore B. Olson, Matthew D. McGill, Amir
C. Tayrani, Chantale Fiebig, David Boise, Joshua I. Schiller, Theodore J.
Boutrous, Jr., Theane Evangelis, Enrique A. Monagas, Charles B. Lustig,
and Andrew M. Hendrick; for Laurence H. Tribe et al. by Christopher J.
Wright and Timothy J. Simeone; for 92 Plaintiffs in Marriage Cases in
Alabama et al. by Richard D. Bernsetein, Wesley R. Powell, and Mary J.
Eaton; for 156 Elected Officials and Former Officeholders by Gregory L.
Diskant, Travis J. Tu, and Jonah M. Knobler; for 167 Members of the
U. S. House of Representatives et al. by Joseph F. Tringali and Heather
C. Sawyer; for 226 U. S. Mayors et al. by Michael N. Feuer, Blithe Smith
Bock, Lisa S. Berger, Dennis Herrera, Ronald P. Flynn, Christine Van
Aken, and Mollie M. Lee; and for 379 Employers et al. by Susan Baker
Manning, Michael L. Whitlock, and John A. Polito.

William C. Hubbard, David A. O’Neil, and Steven S. Michaels filed a
brief for the American Bar Association as amicus curiae urging reversal
in Nos. 14-571 and 14-574.

Briefs of amici curiae urging reversal in No. 14-556 were filed for the
County of Cuyahoga, Ohio, by Majeed G. Makhlouf, Awatef Assad, and
Doron M. Kalir; for the Donaldson Adoption Institute et al. by Aaron M.
Tidman, A. W. Phinney III, and Jonathan A. Shapiro; and for Chris
Kluwe et al. by John A. Dragseth and Timothy R. Holbrook.

Michael L. Pitt filed a brief for Lisa Brown as amicus curiae urging
reversal in No. 14-571.

Briefs of amici curiae urging affirmance in all cases were filed for the
State of Alabama by Luther Strange, Attorney General, Andrew L.
Brasher, Solicitor General, David A. Cortman, James A. Campbell,
David Austin R. Nimocks, and Douglas G. Wardlow; for the State of
Louisiana et al. by James D. “Buddy” Caldwell, Attorney General, S. Kyle
Duncan, Special Assistant Attorney General, Sean D. Reyes, Attorney
General of Utah, Parker Douglas, Utah Federal Solicitor, and Ken Paa-
ton, Attorney General of Texas, and by the Attorneys General for their
respective States as follows: Craig W. Richards of Alaska, Mark Brnovic
of Arizona, Leslie Rutledge of Arkansas, Samuel S. Olens of Georgia,
Lawrence G. Wasden of Idaho, Derek Schmidt of Kansas, Timothy C. Fox
of Montana, Doug Peterson of Nebraska, Wayne Stenehjem of North
Dakota, E. Scott Pruitt of Oklahoma, Marty J. Jackley of South Da-
kota, and Patrick Morissey of West Virginia; for the State of South
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man and one woman. See, e.g., Mich. Const., Art. I, §25;
Ky. Const. §233A; Ohio Rev. Code Ann. §3101.01 (Lexis
2008); Tenn. Const., Art. XI, §18. The petitioners are 14
same-sex couples and two men whose same-sex partners are

Carolina by Alan Wilson, Attorney General, Robert D. Cook, Solicitor
General, Brendan McDonald and Ian Weschler, Assistant Attorneys Gen-
eral, and J. Emory Smith, Jr., Deputy Solicitor General; for Agudath Is-
rael of America by Larry Loigman; for the American College of Pediatri-
cians et al. by David C. Walker; for Catholic Answers by Charles S.
LiMandri; for CatholicVote.org Education Fund by Patrick T. Gillen; for
the Committee for Justice by Meir Katz and Curt Levey; for Concerned
Women for America by Steven W. Fitschen; for the Family Research Coun-
cil by Paul Benjamin Linton and Christopher M. Gacek; for the Family
Trust Foundation of Kentucky, Inc., by Stanton L. Cave; for the Founda-
tion for Moral Law by John A. Eidsmoe; for Judicial Watch, Inc., by James
F. Peterson and Meredith L. Di Liberto; for the Institute for Marriage
and Public Policy et al. by Teresa Stanton Collett; for the International
Conference of Evangelical Endorsers by Arthur A. Schulcz, Sr.; for Lead-
ers of the 2012 Republican National Convention Committee on the Plat-
form et al. by James Bopp, Jr., and Michael P. Laffey; for Liberty Scholars
et al. by David R. Upham; for the Lighted Candle Society by George
M. Weaver and John L. Harmer; for Major Religious Organizations by
Alexander Dushku, R. Shawn Gunnarson, and Carl H. Esbeck; for Mike
Huckabee Policy Solutions et al. by Jeffrey S. Wittenbrink; for the Na-
tional Coalition of Black Pastors et al. by Richard Thompson, Erin Mer-
sino, and William R. Wagner; for the North Carolina Values Coalition
et al. by Deborah J. Dewart; for Organizations and Scholars of Gender-
Diverse Parenting by Edward H. Trent and Cecilia M. Wood; for Organi-
zations that Promote Biological Parenting by Timothy Tardibono; for the
Parents and Friends of Ex-Gays & Gays by Dean R. Broyles; for Protect-
Marriage.com-Yes on 8 et al. by Andrew P. Pugno; for Public Advocate of
the United States et al. by William J. Olson, Herbert W. Titus, Jeremiah
L. Morgan, Kerry L. Morgan, J. Mark Brewer, and Mark J. Fitzgibbons;
for the Public Affairs Campaign et al. by John C. Eastman and Anthony
T. Caso; for Religious Organizations et al. by Kelly J. Shackelford, Jeffrey
C. Mateer, and Hiram S. Sasser II1; for the Ruth Institute et al. by Sharee
S. Langenstein; for Same-Sex Attracted Men and Their Wives by Darrin
K. Johns; for Scholars of Fertility and Marriage by James R. Tuate; for
Scholars of History and Related Disciplines by Charles J. Cooper, Howard
C. Nielson, Jr., and Howard N. Slugh; for Scholars of Originalism by Wil-
liam C. Duncan; for Scholars of the Welfare of Women, Children, and
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deceased. The respondents are state officials responsible
for enforcing the laws in question. The petitioners claim the
respondents violate the Fourteenth Amendment by denying
them the right to marry or to have their marriages, lawfully
performed in another State, given full recognition.

Underprivileged Populations by Messrs. Eastman and Caso, and Lynne
Marie Kohm; for the Southeastern Legal Foundation by Shannon Lee
Goessling; for the Texas Eagle Forum et al. by Andrew L. Schlafly; for
Texas Values by David Lill; for the United States Conference of Catholic
Bishops by Anthony R. Picarello, Jr., Jeffrey Hunter Moon, Michael F.
Moses, and Hillary E. Byrnes; for Wyoming Legislators et al. by Herbert
K. Doby and Nathaniel S. Hibben; for Ryan T. Anderson by Michael F.
Smith; for Heather Barwick et al. by David Boyle; for Robert J. Bentley,
Governor of Alabama, by Algert S. Agricola, Jr., and David B. Byrne, Jr.;
for David Boyle, by Mr. Boyle, pro se; for Theodore Coates by Mr. Coates,
pro se; for Jason Feliciano et al. by Sandra F. Gilbert, for Lary S. Larson
by Sean J. Coletti; for Richard A. Lawrence by Mr. Lawrence, pro se; for
Algirdas M. Liepas, by Mr. Liepas, pro se; for Robert Oscar Lopez et al.
by Mr. Boyle; for Earl M. Maltz et al. by Herbert G. Grey; for C. L. “Butch”
Otter, Governor of Idaho, by Gene C. Schaerr and Thomas C. Perry; for
Judith Reisman et al. by Mathew D. Stave, Anita L. Stave, Horatio G.
Mihet, and Mary E. McAlister; for David A. Robinson by Mr. Robinson,
pro se; for Jon Simmons by Kevin E. Green; for Dawn Stefanowicz et al.
by Mr. Boyle; for 47 Scholars by Robert P. George; for 54 International and
Comparative Law Experts from 27 Countries et al. by Lynn D. Wardle,
W. Cole Durham, Jr., and Robert T. Smith; for 57 Members of U. S. Con-
gress by D. John Sauer; and for 100 Scholars of Marriage by Gene C. Schaerr.

Briefs of amici curiae urging affirmance in No. 14-571 were filed for
American Family Association-Michigan by Stephen M. Crampton, Thomas
L. Brejcha, and Mr. Gillen; and for the Michigan Catholic Conference by
James Walsh and Thomas J. Rheaume, Jr.

Ronald D. Ray and Richard L. Masters filed a brief for 106 Members
of the Kentucky General Assembly as amici curiae urging affirmance in
No. 14-574.

Briefs of amici curiae were filed in all cases for Citizens United for the
Individual Freedom to Define Marriage by D’Arcy Winston Straub; for
the Eagle Forum Education & Legal Defense Fund by Lawrence J. Joseph;
for the General Conference of Seventh-day Adventists et al. by Eric C.
Rassbach, Hannah C. Smith, Asma T. Uddin, Todd McFarland, and An-
drew G. Schultz; for the Leadership Conference on Civil and Human
Rights et al. by Matthew M. Hoffman, Abigail Hemani, Wade J. Hender-
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The petitioners filed these suits in United States District
Courts in their home States. Each District Court ruled in
their favor. Citations to those cases are in Appendix A,
infra. The respondents appealed the decisions against
them to the United States Court of Appeals for the Sixth
Circuit. It consolidated the cases and reversed the judg-
ments of the District Courts. DeBoer v. Snyder, 772 F. 3d
388 (2014). The Court of Appeals held that a State has no
constitutional obligation to license same-sex marriages or to
recognize same-sex marriages performed out of State.

The petitioners sought certiorari. This Court granted re-
view, limited to two questions. 574 U.S. 1118 (2015). The
first, presented by the cases from Michigan and Kentucky, is
whether the Fourteenth Amendment requires a State to li-
cense a marriage between two people of the same sex. The
second, presented by the cases from Ohio, Tennessee, and,
again, Kentucky, is whether the Fourteenth Amendment re-
quires a State to recognize a same-sex marriage licensed and
performed in a State which does grant that right.

II

Before addressing the principles and precedents that gov-
ern these cases, it is appropriate to note the history of the
subject now before the Court.

A

From their beginning to their most recent page, the annals
of human history reveal the transcendent importance of mar-
riage. The lifelong union of a man and a woman always has
promised nobility and dignity to all persons, without regard
to their station in life. Marriage is sacred to those who live
by their religions and offers unique fulfillment to those who

son, Lisa M. Bornstein, and Joshua M. Daniels; for Tri Valley Law, P. C.,
by Marc A. Greendorfer; for W. Burlette Carter by Ms. Carter, pro se; for
Mae Kuykendall et al. by Ms. Kuykendall, pro se; for Dr. Paul McHugh
by Gerard V. Bradley; and for Daniel N. Robinson by Kevin T. Snider.
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find meaning in the secular realm. Its dynamic allows two
people to find a life that could not be found alone, for a mar-
riage becomes greater than just the two persons. Rising
from the most basic human needs, marriage is essential to
our most profound hopes and aspirations.

The centrality of marriage to the human condition makes
it unsurprising that the institution has existed for millennia
and across civilizations. Since the dawn of history, marriage
has transformed strangers into relatives, binding families
and societies together. Confucius taught that marriage lies
at the foundation of government. 2 Li Chi: Book of Rites
266 (C. Chai & W. Chai eds., J. Legge transl. 1967). This
wisdom was echoed centuries later and half a world away by
Cicero, who wrote, “The first bond of society is marriage;
next, children; and then the family.” See De Officiis 57 (W.
Miller transl. 1913). There are untold references to the
beauty of marriage in religious and philosophical texts span-
ning time, cultures, and faiths, as well as in art and literature
in all their forms. It is fair and necessary to say these refer-
ences were based on the understanding that marriage is a
union between two persons of the opposite sex.

That history is the beginning of these cases. The re-
spondents say it should be the end as well. To them, it
would demean a timeless institution if the concept and lawful
status of marriage were extended to two persons of the same
sex. Marriage, in their view, is by its nature a gender-
differentiated union of man and woman. This view long has
been held—and continues to be held—in good faith by rea-
sonable and sincere people here and throughout the world.

The petitioners acknowledge this history but contend that
these cases cannot end there. Were their intent to demean
the revered idea and reality of marriage, the petitioners’
claims would be of a different order. But that is neither
their purpose nor their submission. To the contrary, it is
the enduring importance of marriage that underlies the peti-
tioners’ contentions. This, they say, is their whole point.
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Far from seeking to devalue marriage, the petitioners seek
it for themselves because of their respect—and need—for its
privileges and responsibilities. And their immutable nature
dictates that same-sex marriage is their only real path to
this profound commitment.

Recounting the circumstances of three of these cases illus-
trates the urgency of the petitioners’ cause from their per-
spective. Petitioner James Obergefell, a plaintiff in the
Ohio case, met John Arthur over two decades ago. They
fell in love and started a life together, establishing a lasting,
committed relation. In 2011, however, Arthur was diag-
nosed with amyotrophic lateral sclerosis, or ALS. This de-
bilitating disease is progressive, with no known cure. Two
years ago, Obergefell and Arthur decided to commit to one
another, resolving to marry before Arthur died. To fulfill
their mutual promise, they traveled from Ohio to Maryland,
where same-sex marriage was legal. It was difficult for Ar-
thur to move, and so the couple were wed inside a medical
transport plane as it remained on the tarmac in Baltimore.
Three months later, Arthur died. Ohio law does not permit
Obergefell to be listed as the surviving spouse on Arthur’s
death certificate. By statute, they must remain strangers
even in death, a state-imposed separation Obergefell deems
“hurtful for the rest of time.” App. in No. 14-556 etc., p. 38.
He brought suit to be shown as the surviving spouse on Ar-
thur’s death certificate.

April DeBoer and Jayne Rowse are co-plaintiffs in the case
from Michigan. They celebrated a commitment ceremony to
honor their permanent relation in 2007. They both work as
nurses, DeBoer in a neonatal unit and Rowse in an emer-
gency unit. In 2009, DeBoer and Rowse fostered and then
adopted a baby boy. Later that same year, they welcomed
another son into their family. The new baby, born prema-
turely and abandoned by his biological mother, required
around-the-clock care. The next year, a baby girl with spe-
cial needs joined their family. Michigan, however, permits
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only opposite-sex married couples or single individuals to
adopt, so each child can have only one woman as his or her
legal parent. If an emergency were to arise, schools and
hospitals may treat the three children as if they had only one
parent. And, were tragedy to befall either DeBoer or
Rowse, the other would have no legal rights over the chil-
dren she had not been permitted to adopt. This couple
seeks relief from the continuing uncertainty their unmarried
status creates in their lives.

Army Reserve Sergeant First Class Ijpe DeKoe and his
partner Thomas Kostura, co-plaintiffs in the Tennessee case,
fell in love. In 2011, DeKoe received orders to deploy to
Afghanistan. Before leaving, he and Kostura married in
New York. A week later, DeKoe began his deployment,
which lasted for almost a year. When he returned, the two
settled in Tennessee, where DeKoe works full time for the
Army Reserve. Their lawful marriage is stripped from
them whenever they reside in Tennessee, returning and dis-
appearing as they travel across state lines. DeKoe, who
served this Nation to preserve the freedom the Constitution
protects, must endure a substantial burden.

The cases now before the Court involve other petitioners
as well, each with their own experiences. Their stories re-
veal that they seek not to denigrate marriage but rather to
live their lives, or honor their spouses’ memory, joined by
its bond.

B

The ancient origins of marriage confirm its centrality, but
it has not stood in isolation from developments in law and
society. The history of marriage is one of both continuity
and change. That institution—even as confined to opposite-
sex relations—has evolved over time.

For example, marriage was once viewed as an arrange-
ment by the couple’s parents based on political, religious, and
financial concerns; but by the time of the Nation’s founding
it was understood to be a voluntary contract between a man
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and a woman. See N. Cott, Public Vows: A History of Mar-
riage and the Nation 9-17 (2000); S. Coontz, Marriage, A
History 15-16 (2005). As the role and status of women
changed, the institution further evolved. Under the
centuries-old doctrine of coverture, a married man and
woman were treated by the State as a single, male-
dominated legal entity. See 1 W. Blackstone, Commentaries
on the Laws of England 430 (1765). As women gained legal,
political, and property rights, and as society began to under-
stand that women have their own equal dignity, the law
of coverture was abandoned. See Brief for Historians of
Marriage et al. as Amici Curiae 16-19. These and other
developments in the institution of marriage over the past
centuries were not mere superficial changes. Rather, they
worked deep transformations in its structure, affecting as-
pects of marriage long viewed by many as essential. See
generally Cott, supra; Coontz, supra; H. Hartog, Man and
Wife in America: A History (2000).

These new insights have strengthened, not weakened, the
institution of marriage. Indeed, changed understandings of
marriage are characteristic of a Nation where new dimen-
sions of freedom become apparent to new generations, often
through perspectives that begin in pleas or protests and then
are considered in the political sphere and the judicial process.

This dynamic can be seen in the Nation’s experiences with
the rights of gays and lesbians. Until the mid-20th century,
same-sex intimacy long had been condemned as immoral by
the state itself in most Western nations, a belief often em-
bodied in the criminal law. For this reason, among others,
many persons did not deem homosexuals to have dignity in
their own distinct identity. A truthful declaration by same-
sex couples of what was in their hearts had to remain unspo-
ken. Even when a greater awareness of the humanity and
integrity of homosexual persons came in the period after
World War II, the argument that gays and lesbians had a
just claim to dignity was in conflict with both law and wide-
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spread social conventions. Same-sex intimacy remained a
crime in many States. Gays and lesbians were prohibited
from most government employment, barred from military
service, excluded under immigration laws, targeted by po-
lice, and burdened in their rights to associate. See Brief
for Organization of American Historians as Amicus Curiae
5-28.

For much of the 20th century, moreover, homosexuality
was treated as an illness. When the American Psychiatric
Association published the first Diagnostic and Statistical
Manual of Mental Disorders in 1952, homosexuality was clas-
sified as a mental disorder, a position adhered to until 1973.
See Position Statement on Homosexuality and Civil Rights,
1973, in 131 Am. J. Psychiatry 497 (1974). Only in more re-
cent years have psychiatrists and others recognized that
sexual orientation is both a normal expression of human sex-
uality and immutable. See Brief for American Psychologi-
cal Association et al. as Amici Curiae 7-17.

In the late-20th century, following substantial cultural and
political developments, same-sex couples began to lead more
open and public lives and to establish families. This devel-
opment was followed by a quite extensive discussion of the
issue in both governmental and private sectors and by a shift
in public attitudes toward greater tolerance. As a result,
questions about the rights of gays and lesbians soon reached
the courts, where the issue could be discussed in the formal
discourse of the law.

This Court first gave detailed consideration to the legal
status of homosexuals in Bowers v. Hardwick, 478 U. S. 186
(1986). There it upheld the constitutionality of a Georgia
law deemed to criminalize certain homosexual acts. Ten
years later, in Romer v. Evans, 517 U.S. 620 (1996), the
Court invalidated an amendment to Colorado’s Constitution
that sought to foreclose any branch or political subdivision
of the State from protecting persons against discrimination
based on sexual orientation. Then, in 2003, the Court over-
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ruled Bowers, holding that laws making same-sex intimacy
a crime “demealn] the lives of homosexual persons.” Law-
rence v. Texas, 539 U. S. 558, 575.

Against this background, the legal question of same-sex
marriage arose. In 1993, the Hawaii Supreme Court held
Hawaii’s law restricting marriage to opposite-sex couples
constituted a classification on the basis of sex and was there-
fore subject to strict scrutiny under the Hawaii Constitution.
Baehr v. Lewin, 74 Haw. 530, 852 P. 2d 44. Although this
decision did not mandate that same-sex marriage be allowed,
some States were concerned by its implications and reaf-
firmed in their laws that marriage is defined as a union be-
tween opposite-sex partners. So too in 1996, Congress
passed the Defense of Marriage Act (DOMA), 110 Stat. 2419,
defining marriage for all federal-law purposes as “only a
legal union between one man and one woman as husband and
wife.” 1U.S.C. §7.

The new and widespread discussion of the subject led
other States to a different conclusion. In 2003, the Supreme
Judicial Court of Massachusetts held the State’s Constitution
guaranteed same-sex couples the right to marry. See Good-
ridge v. Department of Public Health, 440 Mass. 309, 798
N. E. 2d 941. After that ruling, some additional States
granted marriage rights to same-sex couples, either through
judicial or legislative processes. These decisions and stat-
utes are cited in Appendix B, infra. Two Terms ago, in
United States v. Windsor, 570 U.S. 744 (2013), this Court
invalidated DOMA to the extent it barred the Federal Gov-
ernment from treating same-sex marriages as valid even
when they were lawful in the State where they were li-
censed. DOMA, the Court held, impermissibly disparaged
those same-sex couples “who wanted to affirm their commit-
ment to one another before their children, their family, their
friends, and their community.” Id., at 764.

Numerous cases about same-sex marriage have reached
the United States Courts of Appeals in recent years. In
accordance with the judicial duty to base their decisions on
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principled reasons and neutral discussions, without scornful
or disparaging commentary, courts have written a substan-
tial body of law considering all sides of these issues. That
case law helps to explain and formulate the underlying prin-
ciples this Court now must consider. With the exception of
the opinion here under review and one other, see Citizens
for Equal Protection v. Bruming, 455 F. 3d 859, 864-868
(CAS 2006), the Courts of Appeals have held that excluding
same-sex couples from marriage violates the Constitution.
There also have been many thoughtful District Court deci-
sions addressing same-sex marriage—and most of them, too,
have concluded same-sex couples must be allowed to marry.
In addition the highest courts of many States have contrib-
uted to this ongoing dialogue in decisions interpreting their
own State Constitutions. These state and federal judicial
opinions are cited in Appendix A, infra.

After years of litigation, legislation, referenda, and the dis-
cussions that attended these public acts, the States are now
divided on the issue of same-sex marriage. See Office of the
Atty. Gen. of Maryland, The State of Marriage Equality in
America, State-by-State Supp. (2015).

II1

Under the Due Process Clause of the Fourteenth Amend-
ment, no State shall “deprive any person of life, liberty, or
property, without due process of law.” The fundamental lib-
erties protected by this Clause include most of the rights
enumerated in the Bill of Rights. See Dumncan v. Louisi-
ana, 391 U. S. 145, 147-149 (1968). In addition these liber-
ties extend to certain personal choices central to individual
dignity and autonomy, including intimate choices that define
personal identity and beliefs. See, e. g., Eisenstadt v. Baird,
405 U. S. 438, 453 (1972); Griswold v. Connecticut, 381 U. S.
479, 484-486 (1965).

The identification and protection of fundamental rights is
an enduring part of the judicial duty to interpret the Consti-
tution. That responsibility, however, “has not been reduced
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to any formula.” Poe v. Ullman, 367 U. S. 497, 542 (1961)
(Harlan, J., dissenting). Rather, it requires courts to exer-
cise reasoned judgment in identifying interests of the person
so fundamental that the State must accord them its respect.
See 1bid. That process is guided by many of the same con-
siderations relevant to analysis of other constitutional provi-
sions that set forth broad principles rather than specific re-
quirements. History and tradition guide and discipline this
inquiry but do not set its outer boundaries. See Lawrence,
supra, at 572. That method respects our history and learns
from it without allowing the past alone to rule the present.

The nature of injustice is that we may not always see it in
our own times. The generations that wrote and ratified the
Bill of Rights and the Fourteenth Amendment did not pre-
sume to know the extent of freedom in all of its dimensions,
and so they entrusted to future generations a charter pro-
tecting the right of all persons to enjoy liberty as we learn
its meaning. When new insight reveals discord between the
Constitution’s central protections and a received legal strie-
ture, a claim to liberty must be addressed.

Applying these established tenets, the Court has long held
the right to marry is protected by the Constitution. In Lov-
g v. Virginia, 388 U. S. 1, 12 (1967), which invalidated bans
on interracial unions, a unanimous Court held marriage is
“one of the vital personal rights essential to the orderly pur-
suit of happiness by free men.” The Court reaffirmed that
holding in Zablocki v. Redhail, 434 U.S. 374, 384 (1978),
which held the right to marry was burdened by a law prohib-
iting fathers who were behind on child support from marry-
ing. The Court again applied this principle in Twurner v.
Safley, 482 U. S. 78, 95 (1987), which held the right to marry
was abridged by regulations limiting the privilege of prison
inmates to marry. Over time and in other contexts, the
Court has reiterated that the right to marry is fundamental
under the Due Process Clause. See,e.g., M. L. B.v. S. L. J.,
519 U. S. 102, 116 (1996); Cleveland Bd. of Ed. v. LaF'leur,
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414 U. S. 632, 639-640 (1974); Griswold, supra, at 486; Skin-
ner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541
(1942); Meyer v. Nebraska, 262 U. S. 390, 399 (1923).

It cannot be denied that this Court’s cases describing the
right to marry presumed a relationship involving opposite-
sex partners. The Court, like many institutions, has made
assumptions defined by the world and time of which it is a
part. This was evident in Baker v. Nelson, 409 U. S. 810, a
one-line summary decision issued in 1972, holding the exclu-
sion of same-sex couples from marriage did not present a
substantial federal question.

Still, there are other, more instructive precedents. This
Court’s cases have expressed constitutional principles of
broader reach. In defining the right to marry these cases
have identified essential attributes of that right based in his-
tory, tradition, and other constitutional liberties inherent in
this intimate bond. See, e. g., Lawrence, 539 U. S., at 574;
Twrner, supra, at 95; Zablocki, supra, at 384; Loving, supra,
at 12; Griswold, supra, at 486. And in assessing whether
the force and rationale of its cases apply to same-sex couples,
the Court must respect the basic reasons why the right to
marry has been long protected. See, e.g., Eisenstadt,
supra, at 453-454; Poe, supra, at 542-553 (Harlan, J.,
dissenting).

This analysis compels the conclusion that same-sex couples
may exercise the right to marry. The four principles and
traditions to be discussed demonstrate that the reasons mar-
riage is fundamental under the Constitution apply with equal
force to same-sex couples.

A first premise of the Court’s relevant precedents is that
the right to personal choice regarding marriage is inherent in
the concept of individual autonomy. This abiding connection
between marriage and liberty is why Loving invalidated in-
terracial marriage bans under the Due Process Clause. See
388 U. S., at 12; see also Zablocki, supra, at 384 (observing
Loving held “the right to marry is of fundamental impor-
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tance for all individuals”). Like choices concerning contra-
ception, family relationships, procreation, and childrearing,
all of which are protected by the Constitution, decisions con-
cerning marriage are among the most intimate that an indi-
vidual can make. See Lawrence, supra, at 574. Indeed, the
Court has noted it would be contradictory “to recognize a
right of privacy with respect to other matters of family life
and not with respect to the decision to enter the relation-
ship that is the foundation of the family in our society.”
Zablockt, supra, at 386.

Choices about marriage shape an individual’s destiny. As
the Supreme Judicial Court of Massachusetts has explained,
because “it fulfils yearnings for security, safe haven, and con-
nection that express our common humanity, civil marriage is
an esteemed institution, and the decision whether and whom
to marry is among life’s momentous acts of self-definition.”
Goodridge, 440 Mass., at 322, 798 N. E. 2d, at 955.

The nature of marriage is that, through its enduring bond,
two persons together can find other freedoms, such as ex-
pression, intimacy, and spirituality. This is true for all per-
sons, whatever their sexual orientation. See Windsor, 570
U.S., at 772. There is dignity in the bond between two men
or two women who seek to marry and in their autonomy
to make such profound choices. Cf. Loving, supra, at 12
(“[T]he freedom to marry, or not marry, a person of another
race resides with the individual and cannot be infringed by
the State”).

A second principle in this Court’s jurisprudence is that the
right to marry is fundamental because it supports a two-
person union unlike any other in its importance to the com-
mitted individuals. This point was central to Griswold v.
Connecticut, which held the Constitution protects the right
of married couples to use contraception. 381 U.S., at 485.
Suggesting that marriage is a right “older than the Bill of
Rights,” Griswold described marriage this way:


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 644 (2015) 667

Opinion of the Court

“Marriage is a coming together for better or for worse,
hopefully enduring, and intimate to the degree of being
sacred. It is an association that promotes a way of life,
not causes; a harmony in living, not political faiths; a
bilateral loyalty, not commercial or social projects. Yet
it is an association for as noble a purpose as any involved
in our prior decisions. ” Id., at 486.

And in Turner, the Court again acknowledged the intimate
association protected by this right, holding prisoners could
not be denied the right to marry because their committed
relationships satisfied the basic reasons why marriage is a
fundamental right. See 482 U. S., at 95-96. The right to
marry thus dignifies couples who “wish to define themselves
by their commitment to each other.” Windsor, supra, at
763. Marriage responds to the universal fear that a lonely
person might call out only to find no one there. It offers the
hope of companionship and understanding and assurance that
while both still live there will be someone to care for the
other.

As this Court held in Lawrence, same-sex couples have the
same right as opposite-sex couples to enjoy intimate asso-
ciation. Lawrence invalidated laws that made same-sex
intimacy a criminal act. And it acknowledged that “[w]hen
sexuality finds overt expression in intimate conduct with
another person, the conduct can be but one element in a per-
sonal bond that is more enduring.” 539 U. S., at 567. But
while Lawrence confirmed a dimension of freedom that
allows individuals to engage in intimate association without
criminal liability, it does not follow that freedom stops there.
Outlaw to outcast may be a step forward, but it does not
achieve the full promise of liberty.

A third basis for protecting the right to marry is that it
safeguards children and families and thus draws meaning
from related rights of childrearing, procreation, and educa-
tion. See Pierce v. Society of Sisters, 268 U. S. 510 (1925);
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Meyer, 262 U. S., at 399. The Court has recognized these
connections by describing the varied rights as a unified
whole: “[T]he right to ‘marry, establish a home and bring up
children’ is a central part of the liberty protected by the Due
Process Clause.” Zablocki, 434 U. S., at 384 (quoting Meyer,
supra, at 399). Under the laws of the several States, some
of marriage’s protections for children and families are mate-
rial. But marriage also confers more profound benefits.
By giving recognition and legal structure to their parents’
relationship, marriage allows children “to understand the in-
tegrity and closeness of their own family and its concord with
other families in their community and in their daily lives.”
Windsor, supra, at 772. Marriage also affords the perma-
nency and stability important to children’s best interests.
See Brief for Scholars of the Constitutional Rights of Chil-
dren as Amici Curiae 22-21.

As all parties agree, many same-sex couples provide loving
and nurturing homes to their children, whether biological or
adopted. And hundreds of thousands of children are pres-
ently being raised by such couples. See Brief for Gary J.
Gates as Amicus Curiae 4. Most States have allowed gays
and lesbians to adopt, either as individuals or as couples, and
many adopted and foster children have same-sex parents, see
id., at 5. This provides powerful confirmation from the law
itself that gays and lesbians can create loving, supportive
families.

Excluding same-sex couples from marriage thus conflicts
with a central premise of the right to marry. Without the
recognition, stability, and predictability marriage offers,
their children suffer the stigma of knowing their families are
somehow lesser. They also suffer the significant material
costs of being raised by unmarried parents, relegated
through no fault of their own to a more difficult and uncer-
tain family life. The marriage laws at issue here thus harm
and humiliate the children of same-sex couples. See Wind-
sor, supra, at T72.
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That is not to say the right to marry is less meaningful for
those who do not or cannot have children. An ability, desire,
or promise to procreate is not and has not been a prerequisite
for a valid marriage in any State. In light of precedent pro-
tecting the right of a married couple not to procreate, it can-
not be said the Court or the States have conditioned the
right to marry on the capacity or commitment to procreate.
The constitutional marriage right has many aspects, of which
childbearing is only one.

Fourth and finally, this Court’s cases and the Nation’s tra-
ditions make clear that marriage is a keystone of our social
order. Alexis de Tocqueville recognized this truth on his
travels through the United States almost two centuries ago:

“There is certainly no country in the world where the
tie of marriage is so much respected as in America . . ..
[W]hen the American retires from the turmoil of public
life to the bosom of his family, he finds in it the image
of order and of peace. . .. [H]e afterwards carries [that
image] with him into public affairs.” 1 Democracy in
America 309 (H. Reeve transl., rev. ed. 1900).

In Maynard v. Hill, 125 U.S. 190, 211 (1888), the Court
echoed de Tocqueville, explaining that marriage is “the foun-
dation of the family and of society, without which there
would be neither civilization nor progress.” Marriage, the
Maynard Court said, has long been “‘a great public institu-
tion, giving character to our whole civil polity.”” Id., at 213.
This idea has been reiterated even as the institution has
evolved in substantial ways over time, superseding rules re-
lated to parental consent, gender, and race once thought by
many to be essential. See generally Cott, Public Vows.
Marriage remains a building block of our national community.

For that reason, just as a couple vows to support each
other, so does society pledge to support the couple, offering
symbolic recognition and material benefits to protect and
nourish the union. Indeed, while the States are in general
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free to vary the benefits they confer on all married couples,
they have throughout our history made marriage the basis
for an expanding list of governmental rights, benefits, and
responsibilities. These aspects of marital status include:
taxation; inheritance and property rights; rules of intestate
succession; spousal privilege in the law of evidence; hospital
access; medical decisionmaking authority; adoption rights;
the rights and benefits of survivors; birth and death certifi-
cates; professional ethics rules; campaign finance restric-
tions; workers’ compensation benefits; health insurance; and
child custody, support, and visitation rules. See Brief for
United States as Amicus Curiae 6-9; Brief for American
Bar Association as Amicus Curiae in Nos. 14-571 and
14-574, pp. 8-29. Valid marriage under state law is also a
significant status for over a thousand provisions of federal
law. See Windsor, 570 U. S., at 765. The States have con-
tributed to the fundamental character of the marriage right
by placing that institution at the center of so many facets of
the legal and social order.

There is no difference between same- and opposite-sex
couples with respect to this principle. Yet by virtue of their
exclusion from that institution, same-sex couples are denied
the constellation of benefits that the States have linked to
marriage. This harm results in more than just material bur-
dens. Same-sex couples are consigned to an instability
many opposite-sex couples would deem intolerable in their
own lives. As the State itself makes marriage all the more
precious by the significance it attaches to it, exclusion from
that status has the effect of teaching that gays and lesbians
are unequal in important respects. It demeans gays and
lesbians for the State to lock them out of a central institution
of the Nation’s society. Same-sex couples, too, may aspire
to the transcendent purposes of marriage and seek fulfill-
ment in its highest meaning.

The limitation of marriage to opposite-sex couples may
long have seemed natural and just, but its inconsistency with
the central meaning of the fundamental right to marry is
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now manifest. With that knowledge must come the recogni-
tion that laws excluding same-sex couples from the marriage
right impose stigma and injury of the kind prohibited by our
basic charter.

Objecting that this does not reflect an appropriate framing
of the issue, the respondents refer to Washington v. Glucks-
berg, 521 U.S. 702, 721 (1997), which called for a “‘careful
description’” of fundamental rights. They assert the peti-
tioners do not seek to exercise the right to marry but rather
a new and nonexistent “right to same-sex marriage.” Brief
for Respondent in No. 14-556, p. 8. Glucksberg did insist
that liberty under the Due Process Clause must be defined
in a most circumsecribed manner, with central reference to
specific historical practices. Yet while that approach may
have been appropriate for the asserted right there involved
(physician-assisted suicide), it is inconsistent with the ap-
proach this Court has used in discussing other fundamental
rights, including marriage and intimacy. Loving did not ask
about a “right to interracial marriage”; Turner did not ask
about a “right of inmates to marry”; and Zablocki did not
ask about a “right of fathers with unpaid child support duties
to marry.” Rather, each case inquired about the right to
marry in its comprehensive sense, asking if there was a suf-
ficient justification for excluding the relevant class from the
right. See also Glucksberg, 521 U. S., at 752-773 (Souter, J.,
concurring in judgment); id., at 789-792 (BREYER, J., concur-
ring in judgments).

That principle applies here. If rights were defined by
who exercised them in the past, then received practices could
serve as their own continued justification and new groups
could not invoke rights once denied. This Court has re-
jected that approach, both with respect to the right to marry
and the rights of gays and lesbians. See Loving, 388 U. S.,
at 12; Lawrence, 539 U. S., at 566-567.

The right to marry is fundamental as a matter of history
and tradition, but rights come not from ancient sources alone.
They rise, too, from a better informed understanding of how
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constitutional imperatives define a liberty that remains ur-
gent in our own era. Many who deem same-sex marriage
to be wrong reach that conclusion based on decent and honor-
able religious or philosophical premises, and neither they nor
their beliefs are disparaged here. But when that sincere,
personal opposition becomes enacted law and public policy,
the necessary consequence is to put the imprimatur of the
State itself on an exclusion that soon demeans or stigmatizes
those whose own liberty is then denied. Under the Consti-
tution, same-sex couples seek in marriage the same legal
treatment as opposite-sex couples, and it would disparage
their choices and diminish their personhood to deny them
this right.

The right of same-sex couples to marry that is part of the
liberty promised by the Fourteenth Amendment is derived,
too, from that Amendment’s guarantee of the equal protec-
tion of the laws. The Due Process Clause and the Equal
Protection Clause are connected in a profound way, though
they set forth independent principles. Rights implicit in lib-
erty and rights secured by equal protection may rest on dif-
ferent precepts and are not always co-extensive, yet in some
instances each may be instructive as to the meaning and
reach of the other. In any particular case one Clause may
be thought to capture the essence of the right in a more
accurate and comprehensive way, even as the two Clauses
may converge in the identification and definition of the right.
See M. L. B.,519 U. S., at 120-121; id., at 128-129 (KENNEDY,
J., concurring in judgment); Bearden v. Georgia, 461 U. S.
660, 665 (1983). This interrelation of the two principles
furthers our understanding of what freedom is and must
become.

The Court’s cases touching upon the right to marry reflect
this dynamic. In Loving, the Court invalidated a prohibi-
tion on interracial marriage under both the Equal Protection
Clause and the Due Process Clause. The Court first de-
clared the prohibition invalid because of its unequal treat-
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ment of interracial couples. It stated: “There can be no
doubt that restricting the freedom to marry solely because
of racial classifications violates the central meaning of the
Equal Protection Clause.” 388 U.S., at 12. With this link
to equal protection the Court proceeded to hold the prohibi-
tion offended central precepts of liberty: “To deny this fun-
damental freedom on so unsupportable a basis as the racial
classifications embodied in these statutes, classifications so
directly subversive of the principle of equality at the heart
of the Fourteenth Amendment, is surely to deprive all the
State’s citizens of liberty without due process of law.” Ibid.
The reasons why marriage is a fundamental right became
more clear and compelling from a full awareness and under-
standing of the hurt that resulted from laws barring interra-
cial unions.

The synergy between the two protections is illustrated
further in Zablocki. There the Court invoked the Equal
Protection Clause as its basis for invalidating the challenged
law, which, as already noted, barred fathers who were behind
on child-support payments from marrying without judicial
approval. The equal protection analysis depended in cen-
tral part on the Court’s holding that the law burdened a right
“of fundamental importance.” 434 U. S., at 383. It was the
essential nature of the marriage right, discussed at length in
Zablocki, see id., at 383-387, that made apparent the law’s
incompatibility with requirements of equality. Each con-
cept—Iliberty and equal protection—leads to a stronger un-
derstanding of the other.

Indeed, in interpreting the Equal Protection Clause, the
Court has recognized that new insights and societal under-
standings can reveal unjustified inequality within our most
fundamental institutions that once passed unnoticed and un-
challenged. To take but one period, this occurred with re-
spect to marriage in the 1970’s and 1980’s. Notwithstanding
the gradual erosion of the doctrine of coverture, see supra, at
660, invidious sex-based classifications in marriage remained
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common through the mid-20th century. See App. to Brief
for Appellant in Reed v. Reed, O. T. 1971, No. 70-4, pp. 69—
88 (an extensive reference to laws extant as of 1971 treating
women as unequal to men in marriage). These classifica-
tions denied the equal dignity of men and women. One
State’s law, for example, provided in 1971 that “the husband
is the head of the family and the wife is subject to him; her
legal civil existence is merged in the husband, except so far
as the law recognizes her separately, either for her own pro-
tection, or for her benefit.” Ga. Code Ann. §53-501 (1935).
Responding to a new awareness, the Court invoked equal
protection principles to invalidate laws imposing sex-based
inequality on marriage. See, e. g., Kirchberg v. Feenstra, 450
U. S. 455 (1981); Wengler v. Druggists Mut. Ins. Co., 446 U. S.
142 (1980); Califano v. Westcott, 443 U. S. 76 (1979); Orr v.
Orr, 440 U. S. 268 (1979); Califano v. Goldfard, 430 U. S. 199
(1977) (plurality opinion); Weinberger v. Wiesenfeld, 420 U. S.
636 (1975); Frontiero v. Richardson, 411 U.S. 677 (1973).
Like Loving and Zablocki, these precedents show the Equal
Protection Clause can help to identify and correct inequali-
ties in the institution of marriage, vindicating precepts of
liberty and equality under the Constitution.

Other cases confirm this relation between liberty and
equality. In M. L. B. v. S. L. J., the Court invalidated under
due process and equal protection principles a statute requir-
ing indigent mothers to pay a fee in order to appeal the ter-
mination of their parental rights. See 519 U. S., at 119-124.
In Eisenstadt v. Baird, the Court invoked both principles to
invalidate a prohibition on the distribution of contraceptives
to unmarried persons but not married persons. See 405
U.S., at 446-454. And in Skinner v. Oklahoma ex rel. Wil-
liamson, the Court invalidated under both principles a law
that allowed sterilization of habitual criminals. See 316
U. S., at 538-543.

In Lawrence, the Court acknowledged the interlocking na-
ture of these constitutional safeguards in the context of the
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legal treatment of gays and lesbians. See 539 U. S., at 575.
Although Lawrence elaborated its holding under the Due
Process Clause, it acknowledged, and sought to remedy, the
continuing inequality that resulted from laws making inti-
macy in the lives of gays and lesbians a crime against the
State. See ibid. Lawrence therefore drew upon principles
of liberty and equality to define and protect the rights of
gays and lesbians, holding the State “cannot demean their
existence or control their destiny by making their private
sexual conduct a crime.” Id., at 578.

This dynamic also applies to same-sex marriage. It is
now clear that the challenged laws burden the liberty of
same-sex couples, and it must be further acknowledged
that they abridge central precepts of equality. Here the
marriage laws enforced by the respondents are in essence
unequal: Same-sex couples are denied all the benefits af-
forded to opposite-sex couples and are barred from exercis-
ing a fundamental right. Especially against a long history
of disapproval of their relationships, this denial to same-sex
couples of the right to marry works a grave and continuing
harm. The imposition of this disability on gays and lesbians
serves to disrespect and subordinate them. And the Equal
Protection Clause, like the Due Process Clause, prohibits
this unjustified infringement of the fundamental right to
marry. See, e. g., Zablocki, supra, at 383-388; Skinner, 316
U. S, at 541.

These considerations lead to the conclusion that the right
to marry is a fundamental right inherent in the liberty of
the person, and under the Due Process and Equal Protection
Clauses of the Fourteenth Amendment couples of the same
sex may not be deprived of that right and that liberty. The
Court now holds that same-sex couples may exercise the
fundamental right to marry. No longer may this liberty be
denied to them. Baker v. Nelson must be and now is over-
ruled, and the state laws challenged by the petitioners in
these cases are now held invalid to the extent they exclude
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same-sex couples from civil marriage on the same terms and
conditions as opposite-sex couples.

Iv

There may be an initial inclination in these cases to pro-
ceed with caution—to await further legislation, litigation,
and debate. The respondents warn there has been insuffi-
cient democratic discourse before deciding an issue so basic
as the definition of marriage. In its ruling on the cases now
before this Court, the majority opinion for the Court of Ap-
peals made a cogent argument that it would be appropriate
for the respondents’ States to await further public discussion
and political measures before licensing same-sex marriages.
See 772 F. 3d, at 4009.

Yet there has been far more deliberation than this argu-
ment acknowledges. There have been referenda, legislative
debates, and grassroots campaigns, as well as countless stud-
ies, papers, books, and other popular and scholarly writings.
There has been extensive litigation in state and federal
courts. See Appendix A, infra. Judicial opinions address-
ing the issue have been informed by the contentions of par-
ties and counsel, which, in turn, reflect the more general,
societal discussion of same-sex marriage and its meaning
that has occurred over the past decades. As more than 100
amici make clear in their filings, many of the central insti-
tutions in American life—state and local governments, the
military, large and small businesses, labor unions, religious
organizations, law enforcement, civie groups, professional or-
ganizations, and universities—have devoted substantial at-
tention to the question. This has led to an enhanced under-
standing of the issue—an understanding reflected in the
arguments now presented for resolution as a matter of con-
stitutional law.

Of course, the Constitution contemplates that democracy
is the appropriate process for change, so long as that process
does not abridge fundamental rights. Last Term, a plural-
ity of this Court reaffirmed the importance of the democratic
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principle in Schuette v. BAMN, 572 U. S. 291 (2014), noting
the “right of citizens to debate so they can learn and decide
and then, through the political process, act in concert to try
to shape the course of their own times.” Id., at 312. In-
deed, it is most often through democracy that liberty is pre-
served and protected in our lives. But as Schuette also said,
“[t]he freedom secured by the Constitution consists, in one
of its essential dimensions, of the right of the individual not
to be injured by the unlawful exercise of governmental
power.” Id., at 311. Thus, when the rights of persons are
violated, “the Constitution requires redress by the courts,”
notwithstanding the more general value of democratic
decisionmaking. Id., at 313. This holds true even when
protecting individual rights affects issues of the utmost im-
portance and sensitivity.

The dynamic of our constitutional system is that individu-
als need not await legislative action before asserting a funda-
mental right. The Nation’s courts are open to injured
individuals who come to them to vindicate their own direct,
personal stake in our basic charter. An individual can in-
voke a right to constitutional protection when he or she is
harmed, even if the broader public disagrees and even if the
legislature refuses to act. The idea of the Constitution “was
to withdraw certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to be
applied by the courts.” West Virginia Bd. of Ed. v. Bar-
nette, 319 U. S. 624, 638 (1943). This is why “fundamental
rights may not be submitted to vote; they depend on the
outcome of no elections.” Ibid. It is of no moment whether
advocates of same-sex marriage now enjoy or lack momen-
tum in the democratic process. The issue before the Court
here is the legal question whether the Constitution protects
the right of same-sex couples to marry.

This is not the first time the Court has been asked to adopt
a cautious approach to recognizing and protecting fundamen-
tal rights. In Bowers, a bare majority upheld a law crimi-
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nalizing same-sex intimacy. See 478 U.S., at 190-195.
That approach might have been viewed as a cautious en-
dorsement of the democratic process, which had only just
begun to consider the rights of gays and lesbians. Yet, in
effect, Bowers upheld state action that denied gays and lesbi-
ans a fundamental right and caused them pain and humilia-
tion. As evidenced by the dissents in that case, the facts
and principles necessary to a correct holding were known to
the Bowers Court. See id., at 199 (Blackmun, J., joined by
Brennan, Marshall, and Stevens, JJ., dissenting); id., at 214
(Stevens, J., joined by Brennan and Marshall, JJ., dissenting).
That is why Lawrence held Bowers was “not correct when
it was decided.” 539 U.S., at 578. Although Bowers was
eventually repudiated in Lawrence, men and women were
harmed in the interim, and the substantial effects of these
injuries no doubt lingered long after Bowers was overruled.
Dignitary wounds cannot always be healed with the stroke
of a pen.

A ruling against same-sex couples would have the same
effect—and, like Bowers, would be unjustified under the
Fourteenth Amendment. The petitioners’ stories make
clear the urgency of the issue they present to the Court.
James Obergefell now asks whether Ohio can erase his mar-
riage to John Arthur for all time. April DeBoer and Jayne
Rowse now ask whether Michigan may continue to deny
them the certainty and stability all mothers desire to protect
their children, and for them and their children the childhood
years will pass all too soon. Ijpe DeKoe and Thomas Kos-
tura now ask whether Tennessee can deny to one who has
served this Nation the basic dignity of recognizing his New
York marriage. Properly presented with the petitioners’
cases, the Court has a duty to address these claims and an-
swer these questions.

Indeed, faced with a disagreement among the Courts of
Appeals—a disagreement that caused impermissible geo-
graphic variation in the meaning of federal law—the Court
granted review to determine whether same-sex couples may
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exercise the right to marry. Were the Court to uphold the
challenged laws as constitutional, it would teach the Nation
that these laws are in accord with our society’s most basic
compact. Were the Court to stay its hand to allow slower,
case-by-case determination of the required availability of
specific public benefits to same-sex couples, it still would
deny gays and lesbians many rights and responsibilities in-
tertwined with marriage.

The respondents also argue allowing same-sex couples to
wed will harm marriage as an institution by leading to fewer
opposite-sex marriages. This may occur, the respondents
contend, because licensing same-sex marriage severs
the connection between natural procreation and marriage.
That argument, however, rests on a counterintuitive view
of opposite-sex couple’s decisionmaking processes regarding
marriage and parenthood. Decisions about whether to
marry and raise children are based on many personal, roman-
tic, and practical considerations; and it is unrealistic to con-
clude that an opposite-sex couple would choose not to marry
simply because same-sex couples may do so. See Kitchen v.
Herbert, 755 F. 3d 1193, 1223 (CA10 2014) (“[I]t is wholly
illogical to believe that state recognition of the love and com-
mitment between same-sex couples will alter the most inti-
mate and personal decisions of opposite-sex couples”). The
respondents have not shown a foundation for the conclusion
that allowing same-sex marriage will cause the harmful out-
comes they describe. Indeed, with respect to this asserted
basis for excluding same-sex couples from the right to marry,
it is appropriate to observe these cases involve only the
rights of two consenting adults whose marriages would pose
no risk of harm to themselves or third parties.

Finally, it must be emphasized that religions, and those
who adhere to religious doctrines, may continue to advocate
with utmost, sincere conviction that, by divine precepts,
same-sex marriage should not be condoned. The First
Amendment ensures that religious organizations and persons
are given proper protection as they seek to teach the princi-
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ples that are so fulfilling and so central to their lives and
faiths, and to their own deep aspirations to continue the fam-
ily structure they have long revered. The same is true of
those who oppose same-sex marriage for other reasons. In
turn, those who believe allowing same-sex marriage is
proper or indeed essential, whether as a matter of religious
conviction or secular belief, may engage those who disagree
with their view in an open and searching debate. The Con-
stitution, however, does not permit the State to bar same-
sex couples from marriage on the same terms as accorded to
couples of the opposite sex.

v

These cases also present the question whether the Consti-
tution requires States to recognize same-sex marriages val-
idly performed out of State. As made clear by the case of
Obergefell and Arthur, and by that of DeKoe and Kostura,
the recognition bans inflict substantial and continuing harm
on same-sex couples.

Being married in one State but having that valid marriage
denied in another is one of “the most perplexing and dis-
tressing complications” in the law of domestic relations.
Williams v. North Carolina, 317 U. S. 287, 299 (1942) (inter-
nal quotation marks omitted). Leaving the current state of
affairs in place would maintain and promote instability and
uncertainty. For some couples, even an ordinary drive into
a neighboring State to visit family or friends risks causing
severe hardship in the event of a spouse’s hospitalization
while across state lines. In light of the fact that many
States already allow same-sex marriage—and hundreds of
thousands of these marriages already have occurred—the
disruption caused by the recognition bans is significant and
ever-growing.

As counsel for the respondents acknowledged at argument,
if States are required by the Constitution to issue marriage
licenses to same-sex couples, the justifications for refusing to
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recognize those marriages performed elsewhere are under-
mined. See Tr. of Oral Arg. on Question 2, p. 44. The
Court, in this decision, holds same-sex couples may exercise
the fundamental right to marry in all States. It follows that
the Court also must hold—and it now does hold—that there
is no lawful basis for a State to refuse to recognize a law-
ful same-sex marriage performed in another State on the
ground of its same-sex character.

* * *

No union is more profound than marriage, for it embodies
the highest ideals of love, fidelity, devotion, sacrifice, and
family. In forming a marital union, two people become
something greater than once they were. As some of the
petitioners in these cases demonstrate, marriage embodies a
love that may endure even past death. It would misunder-
stand these men and women to say they disrespect the idea
of marriage. Their plea is that they do respect it, respect it
so deeply that they seek to find its fulfillment for themselves.
Their hope is not to be condemned to live in loneliness, ex-
cluded from one of civilization’s oldest institutions. They
ask for equal dignity in the eyes of the law. The Constitu-
tion grants them that right.

The judgment of the Court of Appeals for the Sixth Circuit
is reversed.

It is so ordered.

APPENDIXES
A
State and Federal Judicial Decisions Addressing
Same-Sex Marriage

United States Courts of Appeals Decisions

Adams v. Howerton, 673 F. 2d 1036 (CA9 1982)
Smelt v. County of Orange, 447 F. 3d 673 (CA9 2006)
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Citizens for Equal Protection v. Bruning, 455 F. 3d 859
(CAS 2006)

Windsor v. United States, 699 F. 3d 169 (CA2 2012)

Massachusetts v. Department of Health and Human Serv-
ices, 682 F. 3d 1 (CA1 2012)

Perry v. Brown, 671 F. 3d 1052 (CA9 2012)

Latta v. Otter, 771 F. 3d 456 (CA9 2014)

Baskin v. Bogan, 766 F. 3d 648 (CA7 2014)

Bishop v. Smith, 760 F. 3d 1070 (CA10 2014)

Bostic v. Schaefer, 760 F. 3d 352 (CA4 2014)

Kitchen v. Herbert, 755 F. 3d 1193 (CA10 2014)

DeBoer v. Snyder, 772 F. 3d 388 (CA6 2014)

Latta v. Otter, 779 F. 3d 902 (CA9 2015) (O’Scannlain, J.,
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United States District Court Decisions

Adams v. Howerton, 486 F. Supp. 1119 (CD Cal. 1980)

Citizens for Equal Protection, Inc. v. Bruning, 290
F. Supp. 2d 1004 (Neb. 2003)

Citizens for Equal Protection, Inc. v. Bruming, 368
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Massachusetts v. Department of Health and Human Serv-
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Gill v. Office of Personnel Management, 699 F. Supp. 2d
374 (Mass. 2010)

Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (ND Cal. 2010)

Dragovich v. Department of Treasury, 764 F. Supp. 2d
1178 (ND Cal. 2011)

Golinskr v. Office of Personnel Management, 824 F. Supp.
2d 968 (ND Cal. 2012)
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Dragovich v. Department of Treasury, 872 F. Supp. 2d 944
(ND Cal. 2012)

Windsor v. United States, 833 F. Supp. 2d 394 (SDNY
2012)

Pedersen v. Office of Personnel Management, 881 F. Supp.
2d 294 (Conn. 2012)

Jackson v. Abercrombie, 884 F. Supp. 2d 1065 (Haw. 2012)

Sevcik v. Sandoval, 911 F. Supp. 2d 996 (Nev. 2012)

Merritt v. Attorney General, 2013 WL 6044329 (MD La.,
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Gray v. Orr, 4 F. Supp. 3d 984 (ND IlL 2013)

Lee v. Orr, 2013 WL 6490577 (ND Ill., Deec. 10, 2013)

Kitchen v. Herbert, 961 F. Supp. 2d 1181 (Utah 2013)

Obergefell v. Wymyslo, 962 F. Supp. 2d 968 (SD Ohio 2013)

Bishop v. United States ex rel. Holder, 962 F. Supp. 2d
1252 (ND Okla. 2014)

Bourke v. Beshear, 996 F. Supp. 2d 542 (WD Ky. 2014)
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Bostic v. Rainey, 970 F. Supp. 2d 456 (ED Va. 2014)

De Leon v. Perry, 975 F. Supp. 2d 632 (WD Tex. 2014)

Tanco v. Haslam, 7 F. Supp. 3d 759 (MD Tenn. 2014)

DeBoer v. Snyder, 973 F. Supp. 2d 757 (ED Mich. 2014)

Henry v. Himes, 14 F. Supp. 3d 1036 (SD Ohio 2014)

Latta v. Otter, 19 F. Supp. 3d 1054 (Idaho 2014)

Geiger v. Kitzhaber, 994 F. Supp. 2d 1128 (Ore. 2014)

Evans v. Utah, 21 F. Supp. 3d 1192 (Utah 2014)

Whitewood v. Wolf, 992 F. Supp. 2d 410 (MD Pa. 2014)

Wolf v. Walker, 986 F. Supp. 2d 982 (WD Wis. 2014)

Baskin v. Bogan, 12 F. Supp. 3d 1144 (SD Ind. 2014)

Love v. Beshear, 989 F. Supp. 2d 536 (WD Ky. 2014)

Burns v. Hickenlooper, 2014 WL 3634834 (Colo., July 23,
2014)

Bowling v. Pence, 39 F. Supp. 3d 1025 (SD Ind. 2014)

Brenmner v. Scott, 999 F. Supp. 2d 1278 (ND Fla. 2014)

Robicheauwx v. Caldwell, 2 F. Supp. 3d 910 (ED La. 2014)
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General Synod of the United Church of Christ v. Resinger,
12 F. Supp. 3d 790 (WDNC 2014)

Hamby v. Parnell, 56 F. Supp. 3d 1056 (Alaska 2014)

Fisher-Borne v. Smith, 14 F. Supp. 3d 695 (MDNC 2014)

Majors v. Horne, 14 F. Supp. 3d 1313 (Ariz. 2014)

Connolly v. Jeanes, 73 F. Supp. 3d 1094 (Ariz. 2014)

Guzzo v. Mead, 2014 WL 5317797 (Wyo., Oct. 17, 2014)

Conde-Vidal v. Garcia-Padilla, 54 F. Supp. 3d 157 (PR
2014)

Marie v. Moser, 65 F. Supp. 3d 1175 (Kan. 2014)

Lawson v. Kelly, 58 F. Supp. 3d 923 (WD Mo. 2014)

McGee v. Cole, 66 F. Supp. 3d 747 (SD W. Va. 2014)

Condon v. Haley, 21 F. Supp. 3d 572 (SC 2014)

Bradacs v. Haley, 58 F. Supp. 3d 514 (SC 2014)

Rolando v. Fox, 23 F. Supp. 3d 1227 (Mont. 2014)

Jernigan v. Crane, 64 F. Supp. 3d 1260 (ED Ark. 2014)

Campaign for Southern Equality v. Bryant, 64 F. Supp.
3d 906 (SD Miss. 2014)

Inniss v. Aderhold, 80 F. Supp. 3d 1335 (ND Ga. 2015)
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Caspar v. Snyder, 77 F. Supp. 3d 616 (ED Mich. 2015)

Searcy v. Strange, 81 F. Supp. 3d 1285 (SD Ala. 2015)

Strawser v. Strange, 44 F. Supp. 3d 1206 (SD Ala. 2015)

Waters v. Ricketts, 48 F. Supp. 3d 1271 (Neb. 2015)

State Highest Court Decisions

Baker v. Nelson, 291 Minn. 310, 191 N. W. 2d 185 (1971)

Jones v. Hallahan, 501 S. W. 2d 588 (Ky. 1973)

Baehr v. Lewin, 74 Haw. 530, 852 P. 2d 44 (1993)

Dean v. District of Columbia, 653 A. 2d 307 (D. C. 1995)

Baker v. State, 170 Vt. 194, 744 A. 2d 864 (1999)

Brause v. State, 21 P. 3d 357 (Alaska 2001) (ripeness)

Goodridge v. Department of Public Health, 440 Mass. 309,
798 N. E. 2d 941 (2003)

In re Opinions of the Justices to the Senate, 440 Mass.
1201, 802 N. E. 2d 565 (2004)


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 576 U. S. 644 (2015) 685

Appendix B to opinion of the Court

Li v. State, 338 Ore. 376, 110 P. 3d 91 (2005)

Cote-Whitacre v. Department of Public Health, 446 Mass.
350, 844 N. E. 2d 623 (2006)

Lewis v. Harris, 188 N. J. 415, 908 A. 2d 196 (2006)

Andersen v. King County, 158 Wash. 2d 1, 138 P. 3d 963
(2006)

Hernandez v. Robles, 7 N. Y. 3d 338, 855 N. E. 2d 1 (2006)

Conaway v. Deane, 401 Md. 219, 932 A. 2d 571 (2007)

In re Marriage Cases, 43 Cal. 4th 757, 183 P. 3d 384 (2008)

Kerrigan v. Commissioner of Public Health, 289 Conn.
135, 957 A. 2d 407 (2008)

Strauss v. Horton, 46 Cal. 4th 364, 207 P. 3d 48 (2009)

Varnum v. Brien, 763 N. W. 2d 862 (Iowa 2009)

Griego v. Oliver, 2014-NMSC-003, 316 P. 3d 865 (2013)

Garden State Equality v. Dow, 216 N. J. 314, 79 A. 3d
1036 (2013)

Ex parte State ex rel. Alabama Policy Inst., 200 So. 3d
495 (Ala. 2015)

B
State Legislation and Judicial Decisions Legalizing
Same-Sex Marriage

Legislation

Del. Code Ann., Tit. 13, §129 (Cum. Supp. 2014)

D. C. Act No. 18-248, 57 D. C. Reg. 27 (2010)

Haw. Rev. Stat. §572-1 (2006 and 2013 Cum. Supp.)
I11. Pub. Act No. 98-597

Me. Rev. Stat. Ann., Tit. 19, §650-A (Cum. Supp. 2014)
2012 Md. Laws p. 9

2013 Minn. Laws p. 404

2009 N. H. Laws p. 60

2011 N. Y. Laws p. 749

2013 R. . Laws p. 7

2009 Vt. Acts & Resolves p. 33

2012 Wash. Sess. Laws p. 199
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Judicial Decisions

Goodridge v. Department of Public Health, 440 Mass. 309,
798 N. E. 2d 941 (2003)

Kerrigan v. Commissioner of Public Health, 289 Conn.
135, 957 A. 2d 407 (2008)

Varnum v. Brien, 763 N. W. 2d 862 (Iowa 2009)

Griego v. Oliver, 2014-NMSC-003, 316 P. 3d 865 (2013)

Garden State Equality v. Dow, 216 N. J. 314, 79 A. 3d
1036 (2013)

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and
JUSTICE THOMAS join, dissenting.

Petitioners make strong arguments rooted in social policy
and considerations of fairness. They contend that same-sex
couples should be allowed to affirm their love and commit-
ment through marriage, just like opposite-sex couples. That
position has undeniable appeal; over the past six years, vot-
ers and legislators in eleven States and the District of Co-
lumbia have revised their laws to allow marriage between
two people of the same sex.

But this Court is not a legislature. Whether same-sex
marriage is a good idea should be of no concern to us.
Under the Constitution, judges have power to say what the
law is, not what it should be. The people who ratified the
Constitution authorized courts to exercise “neither force nor
will but merely judgment.” The Federalist No. 78, p. 465
(C. Rossiter ed. 1961) (A. Hamilton) (capitalization deleted).

Although the policy arguments for extending marriage to
same-sex couples may be compelling, the legal arguments for
requiring such an extension are not. The fundamental right
to marry does not include a right to make a State change its
definition of marriage. And a State’s decision to maintain
the meaning of marriage that has persisted in every culture
throughout human history can hardly be called irrational.
In short, our Constitution does not enact any one theory of
marriage. The people of a State are free to expand mar-
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riage to include same-sex couples, or to retain the historic
definition.

Today, however, the Court takes the extraordinary step
of ordering every State to license and recognize same-sex
marriage. Many people will rejoice at this decision, and I
begrudge none their celebration. But for those who believe
in a government of laws, not of men, the majority’s approach
is deeply disheartening. Supporters of same-sex marriage
have achieved considerable success persuading their fellow
citizens—through the democratic process—to adopt their
view. That ends today. Five lawyers have closed the de-
bate and enacted their own vision of marriage as a matter of
constitutional law. Stealing this issue from the people will
for many cast a cloud over same-sex marriage, making a dra-
matic social change that much more difficult to accept.

The majority’s decision is an a