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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 28, 2010, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

September 28, 2010.

(For next previous allotment, see 561 U. S., p. VIL.)
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Petitioner Kasten brought an antiretaliation suit against his former em-
ployer, respondent (Saint-Gobain), under the Fair Labor Standards Act
of 1938 (Act), which provides minimum wage, maximum hour, and over-
time pay rules; and which forbids employers “to discharge . . . any
employee because such employee has filed any complaint” alleging a
violation of the Act, 29 U. S. C. §215(a)(3). In a related suit the Dis-
trict Court found that Saint-Gobain violated the Act by placing time-
clocks in a location that prevented workers from receiving credit for the
time they spent donning and doffing work-related protective gear. In
this suit Kasten claims that he was discharged because he orally com-
plained to company officials about the timeclocks. The District Court
granted Saint-Gobain summary judgment, concluding that the Act’s
antiretaliation provision did not cover oral complaints. The Seventh
Circuit affirmed.

Held: The scope of the statutory term “filed any complaint” includes oral,
as well as written, complaints. Pp. 7-17.

(a) The interpretation of the statutory phrase “depends upon reading
the whole statutory text, considering the [statute’s] purpose and context
..., and consulting any precedents or authorities that inform the analy-
sis.” Dolan v. Postal Service, 546 U.S. 481, 486. The text, taken

1
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alone, cannot provide a conclusive answer here. Some dictionary defi-
nitions of “filed” contemplate a writing while others permit using “file”
in conjunction with oral material. In addition to dictionary definitions,
state statutes and federal regulations sometimes contemplate oral fil-
ings, and contemporaneous judicial usage shows that oral filings were a
known phenomenon at the time of the Act’s passage. Even if “filed,”
considered alone, might suggest a narrow interpretation limited to writ-
ings, “any complaint” suggests a broad interpretation that would in-
clude an oral complaint. Thus, the three-word phrase, taken by itself,
cannot answer the interpretive question. The Act’s other references to
“filed” also do not resolve the linguistic question. Some of those provi-
sions involve filed material that is virtually always in writing; others
specifically require a writing, and the remainder, like the provision here,
leave the oral/written question unresolved. Since “filed any complaint”
lends itself linguistically to the broader, “oral” interpretation, the use
of broader language in other statutes’ antiretaliation provisions does not
indicate whether Congress did or did not intend to leave oral grievances
unprotected here. Because the text, taken alone, might, or might not,
encompass oral complaints, the Court must look further. Pp. 7-11.

(b) Several functional considerations indicate that Congress intended
the antiretaliation provision to cover oral, as well as written, com-
plaints. Pp. 11-16.

(1) A narrow interpretation would undermine the Act’s basic objec-
tive, which is to prohibit “labor conditions detrimental to the mainte-
nance of the minimum standard of living necessary for health, efficiency,
and general well-being of workers,” 29 U. S. C. §202(a). The Act relies
for enforcement of its substantive standards on “information and com-
plaints received from employees,” Mitchell v. Robert DeMario Jewelry,
Inc., 361 U. S. 288, 292, and its antiretaliation provision makes the en-
forcement scheme effective by preventing “fear of economic retaliation”
from inducing workers “quietly to accept substandard conditions,” ibid.
Why would Congress want to limit the enforcement scheme’s effective-
ness by inhibiting use of the Act’s complaint procedure by those who
would find it difficult to reduce their complaints to writing, particularly
the illiterate, less educated, or overworked workers who were most in
need of the Act’s help at the time of passage? Limiting the provision’s
scope to written complaints could prevent Government agencies from
using hotlines, interviews, and other oral methods to receive complaints.
And insofar as the provision covers complaints made to employers, a
limiting reading would discourage using informal workplace grievance
procedures to secure compliance with the Act. The National Labor Re-
lations Act’s antiretaliation provision has been broadly interpreted as
protecting workers who simply “participate[d] in a [National Labor Re-
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lations] Board investigation.” NLRB v. Scrivener, 405 U.S. 117, 123.
The similar enforcement needs of this related statute argue for a broad
interpretation of “complaint.” The Act’s requirement that an employer
receive fair notice of an employee’s complaint can be met by oral, as well
as written, complaints. Pp. 11-14.

(2) Given the delegation of enforcement powers to federal adminis-
trative agencies, their views about the meaning of the phrase should be
given a degree of weight. The Secretary of Labor has consistently held
the view that “filed any complaint” covers both oral and written com-
plaints. The Equal Employment Opportunity Commission has set out
a similar view in its Compliance Manual and in multiple briefs. These
views are reasonable and consistent with the Act. And the length of
time they have been held suggests that they reflect careful consider-
ation, not “post hoc rationalizatio[n].” Motor Vehicle Mfrs. Assn. of
United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U. S.
29, 50. Pp. 14-16.

(3) After engaging in traditional statutory interpretation methods,
the statute does not remain sufficiently ambiguous to warrant applica-
tion of the rule of lenity. P. 16.

(¢) This Court will not consider Saint-Gobain’s alternative claim that
the antiretaliation provision applies only to complaints filed with the
Government, since that claim was not raised in the certiorari briefs and
since its resolution is not a “‘predicate to an intelligent resolution’” of
the oral/written question at issue, Caterpillar Inc. v. Lewis, 519 U. S.
61, 75, n. 13. Pp. 16-17.

570 F. 3d 834, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY, GINSBURG, ALITO, and SOTOMAYOR, JJ., joined. SCALIA,
J., filed a dissenting opinion, in which THOMAS, J., joined as to all but
footnote 6, post, p. 17. KAGAN, J.,, took no part in the consideration or
decision of the case.

James H. Kaster argued the cause for petitioner. With
him on the briefs were Adrianna S. Haugen and Eric
Schnapper.

Jeffrey B. Wall argued the cause for the United States as
amicus curiae in support of petitioner. With him on the
brief were Acting Solicitor General Katyal, Deputy Solici-
tor General Kneedler, M. Patricia Smith, Mary J. Rieser,
and P. David Lopez.
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Opinion of the Court

Carter G. Phillips argued the cause for respondent. With
him on the brief were Eric D. McArthur, Jeffrey A. McIn-
tyre, Thomas P. Godar, and Barbara J. Zabawa.*

JUSTICE BREYER delivered the opinion of the Court.

The Fair Labor Standards Act of 1938 (Act) sets forth em-
ployment rules concerning minimum wages, maximum hours,
and overtime pay. 52 Stat. 1060, 29 U.S.C. §201 et seq.
The Act contains an antiretaliation provision that forbids
employers

“to discharge or in any other manner discriminate
against any employee because such employee has filed
any complaint or instituted or caused to be instituted
any proceeding under or related to [the Act], or has testi-
fied or is about to testify in such proceeding, or has
served or is about to serve on an industry committee.”
§215(a)(3) (emphasis added).

We must decide whether the statutory term “filed any com-
plaint” includes oral as well as written complaints within its
scope. We conclude that it does.

I

The petitioner, Kevin Kasten, brought this antiretaliation
lawsuit against his former employer, Saint-Gobain Perform-
ance Plastics Corporation. Kasten says that Saint-Gobain
located its timeclocks between the area where Kasten and

*Briefs of amici curiae urging reversal were filed for the American
Federation of Labor and Congress of Industrial Organizations by Lynn K.
Rhinehart, James B. Coppess, and Matthew J. Ginsburg; for the Lawyers’
Committee for Civil Rights Under Law et al. by Michael B. de Leeuw,
Nowles H. Heinrich, Sarah Crawford, Karen Narasaki, Reginald T. Shu-
ford, and Dina Lassow; and for the National Employment Law Project
et al. by Catherine K. Ruckelshaus.

Rae T. Vann, Quentin Riegel, Karen R. Harned, and Elizabeth Milito
filed a brief for the Equal Employment Advisory Council et al. as amici
curiae urging affirmance.
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other workers put on (and take off) their work-related pro-
tective gear and the area where they carry out their assigned
tasks. That location prevented workers from receiving
credit for the time they spent putting on and taking off their
work clothes—contrary to the Act’s requirements. In a re-
lated suit the District Court agreed with Kasten, finding that
Saint-Gobain’s “practice of not compensating . . . for time
spent donning and doffing certain required protective gear
and walking to work areas” violated the Act. Kasten v.
Saint-Gobain Performance Plastics Corp., 556 F. Supp. 2d
941, 954 (WD Wis. 2008). In this suit Kasten claims unlaw-
ful retaliation. He says that Saint-Gobain discharged him
because he orally complained to Saint-Gobain officials about
the timeclocks.

In particular, Kasten says that he repeatedly called the
unlawful timeclock location to Saint-Gobain’s attention—in
accordance with Saint-Gobain’s internal grievance-resolution
procedure. See Brief for Petitioner 4 (quoting Saint-
Gobain’s Code of Ethics and Business Conduct as imposing
upon every employee “the responsibility to report .
suspected violations of . . . any applicable law of which he
or she becomes aware”); id., at 4-5 (quoting Saint-Gobain’s
Employee Policy Handbook as instructing employees with
“questions, complaints, and problems” to “[c]Jontact” their
“supervisor[s] immediately” and if necessary “take the issue
to the next level of management,” then to the “local Human
Resources Manager,” then to “Human Resources” personnel
at the “Regional” or “Headquarters” level).

Kasten adds that he “raised a concern” with his shift su-
pervisor that “it was illegal for the time clocks to be where
they were” because of Saint-Gobain’s exclusion of “the time
you come in and start doing stuff”; he told a human resources
employee that “if they were to get challenged on” the loca-
tion in court, “they would lose”; he told his lead operator
that the location was illegal and that he “was thinking about
starting a lawsuit about the placement of the time clocks”;
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and he told the human resources manager and the operations
manager that he thought the location was illegal and that the
company would “lose” in court. Record in No. 3:07-cv-
00686-bbc (WD Wis.), Doc. 87-3, pp. 31-34 (deposition of
Kevin Kasten). This activity, Kasten concludes, led the
company to discipline him and, in December 2006, to dis-
miss him.

Saint-Gobain presents a different version of events. It
denies that Kasten made any significant complaint about the
timeclock location. And it says that it dismissed Kasten
simply because Kasten, after being repeatedly warned, failed
to record his comings and goings on the timeclock.

For present purposes we accept Kasten’s version of these
contested events as valid. See Scott v. Harris, 550 U. S. 372,
380 (2007). That is because the District Court entered sum-
mary judgment in Saint-Gobain’s favor. 619 F. Supp. 2d 608,
610 (WD Wis. 2008). And it did so, not because it doubted
Kasten’s ability to prove the facts he alleged, but because
it thought the Act did not protect oral complaints. Id., at
611-613. On appeal, the Seventh Circuit agreed with the
Distriet Court that the Act’s antiretaliation provision does
not cover oral complaints. 570 F. 3d 834, 838-840 (2009).

Kasten sought certiorari. And in light of conflict among
the Circuits as to whether an oral complaint is protected,
we granted Kasten’s petition. Compare Hagan v. Echostar
Satellite, L. L. C., 529 F. 3d 617, 625-626 (CA5 2008) (antire-
taliation provision covers oral complaints); Lambert v. Ack-
erley, 180 F. 3d 997, 1007 (CA9 1999) (en banc) (same), with
Lambert v. Genesee Hospital, 10 F. 3d 46, 55-56 (CA2 1993)
(antiretaliation provision does not cover informal complaints
to supervisors). See also Pacheco v. Whiting Farms, Inc.,
365 F. 3d 1199, 1206 (CA10 2004) (antiretaliation provision
covers unofficial assertion of rights); EEOC v. White & Son
Enterprises, 881 F. 2d 1006, 1011-1012 (CA11 1989) (same);
Moore v. Freeman, 355 F. 3d 558, 562-563 (CA6 2004) (as-
suming without discussion that oral complaints are covered);
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Brennan v. Maxey’s Yamaha, Inc., 513 F. 2d 179, 181 (CAS8
1975) (same).
II

The sole question presented is whether “an oral complaint
of a violation of the Fair Labor Standards Act” is “protected
conduct under the [Act’s] anti-retaliation provision.” Pet.
for Cert.i. The Act protects employees who have “filed any
complaint,” 29 U. S. C. §215(a)(3), and interpretation of this
phrase “depends upon reading the whole statutory text, con-
sidering the purpose and context of the statute, and consult-
ing any precedents or authorities that inform the analysis,”
Dolan v. Postal Service, 546 U. S. 481, 486 (2006). This anal-
ysis leads us to conclude that the language of the provision,
considered in isolation, may be open to competing interpreta-
tions. But considering the provision in conjunction with the
purpose and context leads us to conclude that only one inter-
pretation is permissible.

A

We begin with the text of the statute. The word “filed”
has different relevant meanings in different contexts. Some
dictionary definitions of the word contemplate a writing.
See, e. 9., Webster’s New International Dictionary 945 (2d
ed. 1934) (def. 4(a)) (to file is to “deliver (a paper or instru-
ment) to the proper officer so that it is received by him to
be kept on file, or among the records of his office” (emphasis
added)); Webster’s Ninth New Collegiate Dictionary 462
(1983) (def. 2(a)) (one definition of “file” is “to place among
official records as prescribed by law”).

But other dictionaries provide different definitions that
permit the use of the word “file” in conjunction with oral
material. One can, for example, file an oral statement that
enters a matter “into the order of business.” 1 Funk &
Wagnalls New Standard Dictionary of the English Language
920 (rev. ed. 1938) (def. 2) (to file is to “present in the regular
way, as to a judicial or legislative body, so that it shall go
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upon the records or into the order of business”). This possi-
bility is significant because it means that dictionary mean-
ings, even if considered alone, do not necessarily limit the
scope of the statutory phrase to written complaints. Cf.
Crawford v. Metropolitan Government of Nashville and Da-
vidson Cty., 555 U. S. 271, 277 (2009) (looking for the “limits”
of a linguistic phrase rather than what “exempliffies]” its
application).

In addition to the dictionary definitions, we have found
that legislators, administrators, and judges have all some-
times used the word “file” in conjunction with oral state-
ments. Thus state statutes sometimes contemplate oral
filings. See, e.g.,, Alaska Stat. §47.32.090(a) (2008) (“file a
verbal or written complaint”); Cal. Health & Safety Code
Ann. §17055(a) (West 2006) (“file an administrative complaint
orally or in writing”); D. C. Code §7-1231.12(a)(2)(B) (2001)
(“filing his or her grievance, orally or in writing”); Ga. Code
Ann. §§31-8-124(a), (c), 31-8-134(b) (2009) (“to file a griev-
ance,” a person may “submit an oral or written complaint”);
Ind. Code §27-8-28-14(a) (2009) (“file a grievance orally or
in writing”); Me. Rev. Stat. Ann., Tit. 34-B, §5604(3)(B)
(2009) (“filed through an oral request”); Miss. Code Ann.
§69-47-23(4) (2005) (“file a written or oral complaint”); Mo.
Rev. Stat. §198.088.3(3) (2009) (to have a complaint “filed,”
a person “shall write or cause to be written his grievance
or shall state it orally”); Nev. Rev. Stat. §§618.336(2)(a),
618.341(1)(a) (2009) (“oral or written complaint filed”); N. J.
Stat. Ann. §30:4C-12 (West 2008) (“written or oral complaint
may be filed”); N. Y. Ins. Law Ann. §§3217-a(a)(7), 4324(a)(7)
(West 2006) (“file a grievance orally”); N. Y. Pub. Health Law
Ann. §4408(1)(g) (West Supp. 2010) (“file a grievance orally”);
Pa. Stat. Ann., Tit. 40, §§991.2141(a)~(b) (Purdon 1999) (“file
a . . . written or oral complaint”); Tex. Ins. Code Ann.
§§1305.401(a)—(b) (West 2009) (“oral or written complaint”
must be “file[d]”); Wash. Rev. Code §§90.64.030(3), (5) (2008)
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(“complaints have been filed . . . as the result of either an
oral or a written complaint”).

Regulations promulgated by various federal agencies
sometimes permit complaints to be filed orally. See, e. g., 32
CFR §842.20 (2010) (“[fliling a claim” may proceed “orally
or in writing”); 42 CFR §422.564(d)(1) (2009) (“file a griev-
ance . . . either orally or in writing”); §423.564(d)(1) (same);
§438.402(b)(3)(1) (“file a grievance either orally or in writ-
ing”); §494.180(e) (“file an oral or written grievance”); 49
CFR §1503.629(c) (2009) (“[fliling of motions . . . must be in
writing or orally on the record” (emphasis deleted)); 42 CFR
§438.402(b)(3)(ii) (2009) (“file an appeal either orally or in
writing”).

And a review of contemporaneous judicial usage, cf. Utah
v. Evans, 536 U. S. 452, 475 (2002), shows that oral filings
were a known phenomenon when the Act was passed. See,
e. 9., Reed O1il Co. v. Cain, 169 Ark. 309, 312, 275 S. W. 333,
334 (1925) (“appellee filed . . . an oral complaint”); Tingler v.
Lahti, 87 W. Va. 499, 503, 105 S. E. 810, 812 (1921) (“com-
plaint subsequently filed, either oral or written”); Ex parte
Mosgrove, 47 Okla. Crim. 40, 287 P. 795 (1930) (only “com-
plaint . . . filed against him” was “oral complaint of the town
marshal”); Indian Fred v. State, 36 Ariz. 48, 52-53, 282 P.
930, 932 (1929) (“filed an oral motion to quash”); Dunn v.
State, 60 Okla. Crim. 201, 203, 63 P. 2d 772, 773 (1936) (“filed
an oral demurrer”); Morrison v. Lewis, 58 Ga. App. 677, 199
S. E. 782 (1938) (“filed an oral motion” demurring); Brock v.
Cullum Bros., 263 S. W. 335 (Tex. Civ. App. 1924) (“filed an
oral motion to quash”); Fike v. Allen, 269 S. W. 179, 180 (Tex.
Civ. App. 1925) (“filed oral pleadings”).

Filings may more often be made in writing. See, e.g.,
Ritter v. United States, 28 F. 2d 265, 267 (CA3 1928) (finding
words “file a claim for refund” to require a written request
in context of Tax Code). But we are interested in the filing
of “any complaint.” So even if the word “filed,” considered
alone, might suggest a narrow interpretation limited to writ-
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ings, the phrase “any complaint” suggests a broad interpre-
tation that would include an oral complaint. See, e. g., Re-
public of Iraq v. Beaty, 556 U.S. 848, 856 (2009). The
upshot is that the three-word phrase, taken by itself, cannot
answer the interpretive question.

We can look further to other appearances of the word
“filed” in the Act. See MCI Telecommumnications Corp. v.
American Telephone & Telegraph Co., 512 U.S. 218, 226
(1994) (examining “contextual indications” of the meaning of
a term). That word (or a variant) appears in numerous
other provisions. But its appearance elsewhere in the Act
does not resolve the linguistic question before us. Some of
those other provisions (1) involve filed material that, unlike
a complaint, is of a kind that is virtually always in writing.
See, e. g., 29 U. S. C. §203(1) (employers must “have on file an
unexpired certificate” (emphasis added)); §210(a) (Secretary
must “file in the court the record of the industry committee”
(emphasis added)); ibid. (industry committee must “file” its
findings and recommendations). Others (2) specifically re-
quire a writing, see, e. ¢., §214(c)(5)(A) (requiring employee’s
“consent i writing” to join collective action to be “filed”
(emphasis added)); §216(b) (same). And the remainder (3)
leave the oral/written question unresolved—just as does the
provision before us. See, e.g., §210(b) (prohibiting a stay
unless movant “file[s] in court an undertaking” (emphasis
added)); §214(c)(5)(A) (employee “may file . . . a petition” for
review of a special wage rate (emphasis added)).

Looking beyond the Act, we find other statutes that
contain antiretaliation provisions. Those statutes, however,
use somewhat different language. See, e. g., §1568(a)(4) (pro-
tecting an employee who has “filed charges or given testi-
mony”); §623(d) (protecting those who “opposed any [unlaw-
ful] practice” (emphasis added)); 42 U.S. C. §§2000e-3(a),
12203(a) (same); 29 U. S. C. §2615(a)(2) (similar). See also,
e.g., 15 U.S. C. §2087(a)(1) (2006 ed., Supp. III) (“provided
. . . to the employer . . . information relating to any viola-
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tion” (emphasis added)); §2651(a) (2006 ed.) (similar); 30
U.S. C. §815(c)(1) (“filed or made a complaint” (emphasis
added)); 42 U. S. C. §5851(a)(1)(A) (“notified his employer”
(emphasis added)); 49 U.S. C. §42121(a)(1) (“provided . . .
mformation” (emphasis added)); §60129(a)(1) (same). Some
of this language is broader than the phrase before us, but,
given the fact that the phrase before us lends itself linguisti-
cally to the broader, “oral” interpretation, the use of broader
language elsewhere may mean (1) that Congress wanted to
limit the scope of the phrase before us to writings, or (2) that
Congress did not believe the different phraseology made a
significant difference in this respect. The language alone
does not tell us whether Congress, if intending to protect
orally expressed grievances elsewhere, did or did not intend
to leave those oral grievances unprotected here.

The bottom line is that the text, taken alone, cannot pro-
vide a conclusive answer to our interpretive question. The
phrase “filed any complaint” might, or might not, encompass
oral complaints. We must look further.

B
1

Several functional considerations indicate that Congress
intended the antiretaliation provision to cover oral, as well
as written, “complaint[s].” First, an interpretation that lim-
ited the provision’s coverage to written complaints would
undermine the Act’s basic objectives. The Act seeks to pro-
hibit “labor conditions detrimental to the maintenance of the
minimum standard of living necessary for health, efficiency,
and general well-being of workers.” 29 U.S. C. §202(a). It
does so in part by setting forth substantive wage, hour, and
overtime standards. It relies for enforcement of these
standards, not upon “continuing detailed federal supervision
or inspection of payrolls,” but upon “information and com-
plaints received from employees seeking to vindicate rights
claimed to have been denied.” Mitchell v. Robert DeMario


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


12 KASTEN ». SAINT-GOBAIN PERFORMANCE
PLASTICS CORP.

Opinion of the Court

Jewelry, Inc., 361 U. S. 288, 292 (1960). And its antiretalia-
tion provision makes this enforcement scheme effective by
preventing “fear of economic retaliation” from inducing
workers “quietly to accept substandard conditions.” Ibid.

Why would Congress want to limit the enforcement
scheme’s effectiveness by inhibiting use of the Act’s com-
plaint procedure by those who would find it difficult to re-
duce their complaints to writing, particularly illiterate, less
educated, or overworked workers? President Franklin
Roosevelt pointed out at the time that these were the work-
ers most in need of the Act’s help. See Message to Con-
gress, May 24, 1937, H. R. Doc. No. 255, 75th Cong., 1st Sess.,
4 (seeking a bill to help the poorest of “those who toil in
factory”).

In the years prior to the passage of the Act, illiteracy rates
were particularly high among the poor. See E. Gordon & E.
Gordon, Literacy in America 273 (2003) (one-quarter of
World War I conscripts were illiterate); Dept. of Commerce,
Bureau of Census, Sixteenth Census of the United States,
1940, Population: The Labor Force (Sample Statistics): Occu-
pational Characteristics 60 (1943) (20.8% of manufacturing
laborers in 1940 had less than five years of schooling).
Those rates remained high in certain industries for many
years after the Act’s passage. In 1948, for example, the Na-
tional War Labor Board wrote:

“In many plants where there is a high degree of illiter-
acy, the writing of grievances by employees works a
substantial hardship. In other plants where there is
considerable dirt and special clothes must be worn, it is
often not practicable to write up grievances during work
hours.” 1 The Termination Report of the National War
Labor Board, p. 122.

To limit the scope of the antiretaliation provision to the
filing of written complaints would also take needed flexibility
from those charged with the Act’s enforcement. It could
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prevent Government agencies from using hotlines, inter-
views, and other oral methods of receiving complaints. And
insofar as the antiretaliation provision covers complaints
made to employers (a matter we need not decide, see infra,
at 16-17), it would discourage the use of desirable informal
workplace grievance procedures to secure compliance with
the Act. Cf. Burlington Industries, Inc. v. Ellerth, 524
U. S. 742, 764 (1998) (reading Title VII to encourage the de-
velopment of effective grievance procedures to deter miscon-
duct); D. McPherson, C. Gates, & K. Rogers, Resolving
Grievances: A Practical Approach 38-40 (1983) (describing
the significant benefits of unwritten complaints).

Given the need for effective enforcement of the National
Labor Relations Act (NLRA), this Court has broadly in-
terpreted the language of the NLRA’s antiretaliation pro-
vision—“filed charges or given testimony,” 29 U.S.C.
§ 158(a)(4)—as protecting workers who neither filed charges
nor were “called formally to testify” but simply “partici-
pate[d] in a [National Labor Relations] Board investigation.”
NLRB v. Scrivener, 405 U.S. 117, 123 (1972) (emphasis
added). The similar enforcement needs of this related stat-
ute argue for an interpretation of the word “complaint” that
would provide “broad rather than narrow protection to the
employee,” id., at 122 (and would do so here without pressing
statutory language to its limit). See also Tennessee Coal,
Iron & R. Co. v. Muscoda Local No. 123, 321 U. S. 590, 597
(1944) (the Act’s “remedial and humanitarian . . . purpose”
cautions against “narrow, grudging” interpretations of its
language).

Saint-Gobain replies that worker protection is not the only
relevant statutory objective. The Act also seeks to estab-
lish an enforcement system that is fair to employers. To do
so, the employer must have fair notice that an employee is
making a complaint that could subject the employer to a later
claim of retaliation. If oral complaints suffice, Saint-Gobain
adds, employers too often will be left in a state of uncer-
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tainty about whether an employee (particularly an employee
who seems unusually angry at the moment) is in fact making
a complaint about an Act violation or just letting off steam.

We agree with Saint-Gobain that the statute requires fair
notice. Although the dictionary definitions, statutes, regu-
lations, and judicial opinions we considered, see supra, at
7-10, do not distinguish between writings and oral state-
ments, they do suggest that a “filing” is a serious occasion,
rather than a triviality. As such, the phrase “filed any com-
plaint” contemplates some degree of formality, certainly to
the point where the recipient has been given fair notice that
a grievance has been lodged and does, or should, reasonably
understand the matter as part of its business concerns.

Moreover, the statute prohibits employers from discrimi-
nating against an employee “because such employee has filed
any complaint.” §215(a)(3) (emphasis added). And it is dif-
ficult to see how an employer who does not (or should not)
know an employee has made a complaint could discriminate
because of that complaint. But we also believe that a fair
notice requirement does not necessarily mean that notice
must be in writing.

At oral argument, the Government said that a complaint
is “filed” when “a reasonable, objective person would have
understood the employee” to have “put the employer on
notice that [the] employee is asserting statutory rights
under the [Act].” Tr. of Oral Arg. 23, 26. We agree. To
fall within the scope of the antiretaliation provision, a com-
plaint must be sufficiently clear and detailed for a reasonable
employer to understand it, in light of both content and con-
text, as an assertion of rights protected by the statute and
a call for their protection. This standard can be met, how-
ever, by oral complaints, as well as by written ones.

2

Second, given Congress’ delegation of enforcement powers
to federal administrative agencies, we also give a degree of
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weight to their views about the meaning of this enforcement
language. See 29 U.S.C. §216(c) (vesting enforcement
power in Secretary of Labor); Reorganization Plan No. 1 of
1978, 5 U. S. C. App. §1, p. 664 (transferring to Equal Em-
ployment Opportunity Commission (EEOC) enforcement of
this antiretaliation provision as part of its Equal Pay Act
enforcement responsibilities); Skidmore v. Swift & Co., 323
U. S. 134, 140 (1944) (giving weight to a persuasive articula-
tion of views within an agency’s area of expertise).

The Secretary of Labor has consistently held the view that
the words “filed any complaint” cover oral, as well as written,
complaints. The Department of Labor articulated that view
in an enforcement action filed many years ago, Goldberg v.
Zenger, 43 CCH LC 931,155, pp. 40,985, 40,986 (D Utah
1961). It has subsequently reaffirmed that view in briefs.
See, e. g., Brief for Secretary of Labor as Amicus Curiae
Supporting Petition for Rehearing With Suggestion for Re-
hearing En Banc in Lambert v. Ackerley, No. 96-36017 etc.
(CA9), pp. 6-7. And more recently it has acted in accord-
ance with that view by creating a hotline to receive oral com-
plaints, see Dept. of Labor, Compliance Assistance by Law—
The Fair Labor Standards Act (FLSA), http://www.dol.gov/
compliance/laws/comp-flsa.htm (as visited Mar. 18, 2011, and
available in Clerk of Court’s case file) (directing participants
who wish to “file a complaint” to contact a local office “or
call the Department’s Toll-Free Wage and Hour Help Line
at 1-866-4-US-WAGE”).

The EEOC has set forth a similar view in its Compliance
Manual, Vol. 2, §8-II(B)(1), p. 8-3, and n. 12 (1998), and in
multiple briefs, see, e. g., Brief for EEOC as Amicus Curiae
in Support of Petition for Rehearing With Suggestion for
Rehearing En Banc in Lambert v. Ackerley, No. 96-36017
ete. (CA9), pp. 8-13; Brief for Appellee in EEOC v. White &
Son Enterprises, Inc., No. 88-7658 (CA11), pp. 29-30.

These agency views are reasonable. They are consistent
with the Act. The length of time the agencies have held
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them suggests that they reflect careful consideration, not
“post hoc rationalizatio[n].” Motor Vehicle Mfrs. Assn. of
United States, Inc. v. State Farm Mut. Automobile Ins. Co.,
463 U. S. 29, 50 (1983). And they consequently add force to
our conclusion. Skidmore, supra, at 140; cf. United States
v. Mead Corp., 533 U.S. 218, 229, 234-235 (2001) (Court
sometimes finds judicial deference intended even in absence
of rulemaking authority); Babbitt v. Sweet Home Chapter,
Communities for Great Ore., 515 U.S. 687, 703-704, and
n. 18 (1995) (agency views, where the law counsels deference,
can clarify otherwise ambiguous statutory provisions).

3

Finally, we note that Saint-Gobain invokes the “rule of len-
ity” in support of its “written complaint” interpretation.
That rule applies primarily to the interpretation of criminal
statutes. It leads us to favor a more lenient interpretation
of a criminal statute “when, after consulting traditional can-
ons of statutory construction, we are left with an ambiguous
statute.” United States v. Shabani, 513 U. S. 10, 17 (1994).
We agree with Saint-Gobain that those who violate the anti-
retaliation provision before us are subject to criminal sanc-
tion, 29 U. S. C. §216(a). And we have said that the rule of
lenity can apply when a statute with criminal sanctions is
applied in a noncriminal context. See Leocal v. Ashcroft,
543 U.S. 1, 11, n. 8 (2004). But after engaging in traditional
methods of statutory interpretation, we cannot find that the
statute remains sufficiently ambiguous to warrant applica-
tion of the rule of lenity here.

C

Alternatively, Saint-Gobain claims that it should prevail
because Kasten complained to a private employer, not to the
Government; and, in Saint-Gobain’s view, the antiretaliation
provision applies only to complaints filed with the Govern-
ment. Saint-Gobain advanced this claim in the lower courts,
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which held to the contrary. 570 F. 3d, at 837-838; 619
F. Supp. 2d, at 613. But Saint-Gobain said nothing about it
in response to Kasten’s petition for certiorari. Indeed, it did
not mention the claim in this Court until it filed its brief on
the merits.

We do not normally consider a separate legal question not
raised in the certiorari briefs. See this Court’s Rule 15.2;
Caterpillar Inc. v. Lewis, 519 U. S. 61, 75, n. 13 (1996). We
see no reason to make an exception here. Resolution of the
Government/private employer question is not a “‘“predicate
to an intelligent resolution”’” of the oral/written question
that we granted certiorari to decide. See ibid. (quoting
Ohio v. Robinette, 519 U. S. 33, 38 (1996)). That is to say,
we can decide the oral/written question separately—on its
own. And we have done so. Thus, we state no view on the
merits of Saint-Gobain’s alternative claim. Cf. post, at 18-21
(ScALIA, J., dissenting).

* * *

We conclude that the Seventh Circuit erred in determining
that oral complaints cannot fall within the scope of the
phrase “filed any complaint” in the Act’s antiretaliation pro-
vision. We leave it to the lower courts to decide whether
Kasten will be able to satisfy the Act’s notice requirement.
We vacate the Circuit’s judgment and remand the case for
further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE KAGAN took no part in the consideration or deci-
sion of this case.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins as to
all but footnote 6, dissenting.

The Seventh Circuit found for the employer because it held
that the Fair Labor Standards Act of 1938 (FLSA), 29
U. S. C. §215(a)(3), covers only written complaints to the em-
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ployer. I would affirm the judgment on the ground that
§215(a)(3) does not cover complaints to the employer at all.

I

The FLSA’s retaliation provision states that it shall be
unlawful

“to discharge or in any other manner discriminate
against any employee because such employee has filed
any complaint or instituted or caused to be instituted
any proceeding under or related to this chapter, or has
testified or is about to testify in any such proceeding, or
has served or is about to serve on an industry commit-
tee.” Ibid.

The phrase central to the outcome here is “filed any com-
plaint.” In the courts below, Kasten asserted a claim for
retaliation based solely on allegations that he “filed” oral
“complaints” with his employer; Saint-Gobain argued that
the retaliation provision protects only complaints that are
(1) in writing, and (2) made to judicial or administrative bod-
ies. I agree with at least the second part of Saint-Gobain’s
contention. The plain meaning of the critical phrase and the
context in which it appears make clear that the retaliation
provision contemplates an official grievance filed with a court
or an agency, not oral complaints—or even formal, written
complaints—from an employee to an employer.

A

In isolation, the word “complaint” could cover Kasten’s ob-
jection: It often has an expansive meaning, connoting any
“[e]xpression of grief, regret, pain . .. or resentment.” Web-
ster’s New International Dictionary 546 (2d ed. 1934) (here-
inafter Webster’s). But at the time the FLSA was passed
(and still today) the word when used in a legal context has
borne a specialized meaning: “[a] formal allegation or charge
against a party, made or presented to the appropriate court
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or officer.” Ibid. See also Cambridge Dictionary of Ameri-
can English 172 (2000) (“a formal statement to a government
authority that you have a legal cause to complain about the
way you have been treated”); 3 Oxford English Dictionary
608 (2d ed. 1989) (“[a] statement of injury or grievance laid
before a court or judicial authority . . . for purposes of prose-
cution or of redress”).

There are several reasons to think that the word bears its
specialized meaning here. First, every other use of the
word “complaint” in the FL.SA refers to an official filing with
a governmental body. Sections 216(b) and (c) both state
that the right to bring particular types of actions “shall ter-
minate upon the filing of a complaint” by the Secretary of
Labor, and §216(c) clarifies that the statute of limitations
begins running in actions to recover unpaid wages “on the
date when the complaint is filed.” These provisions unques-
tionably use “complaint” in the narrow legal sense. Identi-
cal words used in different parts of a statute are presumed
to have the same meaning absent contrary indication, /BP,
Inc. v. Alvarez, 546 U. S. 21, 34 (2005); Sullivan v. Stroop,
496 U.S. 478, 484 (1990). It is one thing to expand the
meaning of “complaint” in §215(a)(3) to include complaints
filed with an agency instead of a court; it is quite something
else to wrench it from the legal context entirely, to include
an employee’s objection to an employer.

Second, the word “complaint” appears as part of the
phrase “filed any complaint” and thus draws meaning from
the verb with which it is connected. The choice of the word
“filed” rather than a broader alternative like “made,” if it
does not connote (as the Seventh Circuit believed, and as I
need not consider) something in writing, at least suggests a
degree of formality consistent with legal action and incon-
sistent (at least in the less regulated work environment of
1938) with employee-to-employer complaints. It is notewor-
thy that every definition of the verb “filed” that the Court’s
opinion provides, whether it supports the inclusion of oral
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content or not, envisions a formal, prescribed process of de-
livery or submission. Ante, at 7-8 (comparing, for example,
Webster’s 945 (to file is to “deliver (a paper or instrument) to
the proper officer”) with 1 Funk & Wagnalls New Standard
Dictionary of the English Language 920 (rev. ed. 1938) (to
file is to “present in the regular way, as to a judicial or legis-
lative body”)).

Moreover, “[tlhe law uses familiar legal expressions in
their familiar legal sense,” Henry v. United States, 251 U. S.
393, 395 (1920). It is, I suppose, possible to speak of “filing
a complaint” with an employer, but that is assuredly not com-
mon usage. Thus, when the antiretaliation provision of the
Mine Health and Safety Act used that phrase in a context
that includes both complaints to an agency and complaints to
the employer, it did not use “filed” alone, but supplemented
that with “or made”—and to boot specified “including a com-
plaint notifying the [mine] operator . . . of an alleged danger
or safety or health violation . ...” 30 U.S.C. §815(c)(1).!

Third, the phrase “filed any complaint” appears alongside
three other protected activities: “institut[ing] or caus[ing] to
be instituted any proceeding under or related to this chap-
ter,” “testif[ying] in any such proceeding,” and “serv[ing]
on an industry committee.”? 29 U.S.C. §215(a)(3). Since
each of these three activities involves an interaction with
governmental authority, we can fairly attribute this charac-
teristic to the phrase “filed any complaint” as well. “That

1 Kasten and this Court’s opinion, ante, at 9-10, argue that the use of
the modifier “any” in the phrase “filed any complaint” suggests that Con-
gress meant to define the word “complaint” expansively. Not so. The
modifier “any” does not cause a word that is in context narrow to become
broad. The phrase “to cash a check at any bank” does not refer to a river
bank, or even a blood bank.

2Section 5 of the original FLL.SA, which has since been repealed, charged
industry committees with recommending minimum wages for certain in-
dustries to the Department of Labor. 52 Stat. 1062. In order to perform
this function, industry committees were empowered, among other things,
to “hear . .. witnesses” and “receive . . . evidence.” §8(b), id., at 1064.
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several items in a list share an attribute counsels in favor of
interpreting the other items as possessing that attribute as
well.” Beecham v. United States, 511 U. S. 368, 371 (1994).

And finally, the 1938 version of the FLSA, while creating
private rights of action for other employer violations, see
§16(b), 52 Stat. 1069, did not create a private right of action
for retaliation. That was added in 1977, see §10, 91 Stat.
1252. Until then, only the Administrator of the Wage and
Hour Division of the Department of Labor could enforce the
retaliation provision. See §11(a), 52 Stat. 1066. It would
seem more strange to require the employee to go to the
Administrator to establish, and punish retaliation for, his in-
tracompany complaint, than to require the Administrator-
protected complaint to be filed with the Administrator in the
first place.?

B

1

The meaning of the phrase “filed any complaint” is clear in
light of its context, and there is accordingly no need to rely
on abstractions of congressional purpose. Nevertheless,
Kasten argues that protecting intracompany complaints best
accords with the purpose of the FLSA—"“to assure fair com-
pensation to covered employees”—because such purposes
are “advanced when internal complaints lead to voluntary
compliance.” Reply Brief for Petitioner 18. But no legisla-
tion pursues its ends at all costs. Rodriguez v. United
States, 480 U.S. 522, 525-526 (1987) (per curiam). Con-
gress may not have protected intracompany complaints for
the same reason it did not provide a private cause of action
for retaliation against complaints: because it was unwilling

3Kasten argues that excluding intracompany complaints would make
the phrases “filed any complaint” and “instituted or caused to be instituted
any proceeding” redundant. That is not so. An employee may file a com-
plaint with the Administrator that does not result in a proceeding, or has
not yet done so when the employer takes its retaliatory action.
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to expose employers to the litigation, or to the inability to
dismiss unsatisfactory workers, which that additional step
would entail. Limitation of the retaliation provision to
agency complaints may have been an attempt “to achieve the
benefits of regulation right up to the point where the costs
of further benefits exceed the value of those benefits.”
Easterbrook, Statutes’ Domains, 50 U. Chi. L. Rev. 533, 541
(1983).
2

In deciding whether an oral complaint may be “filed,” the
Court’s opinion examines modern state and federal statutes,
which presumably cover complaints filed with an employer.
The only relevance of these provisions to whether the FLSA
covers such complaints is that none of them achieves that
result by use of the term “filed any complaint,” and all of
them use language that unmistakably includes complaints to
employers. See, e.g., 42 U.S.C. §2000e-3(a) (prohibiting
retaliation against employees who “oppos[e] any [unlawful]
practice”). Any suggestion that because more recent stat-
utes cover intracompany complaints, a provision adopted in
the 1938 Act should be deemed to do so is unacceptable.
While the jurisprudence of this Court has sometimes sanc-
tioned a “living Constitution,” it has never approved a living
United States Code. What Congress enacted in 1938 must
be applied according to its terms, and not according to what
a modern Congress (or this Court) would deem desirable.*

3

Kasten argues that this Court should defer to the Depart-
ment of Labor and Equal Employment Opportunity Commis-

4 Moreover, if the substance of the retaliation provision of any other Act
could shed light upon what Congress sought to achieve in the FLSA, it
would be the relatively contemporaneous provision of the National Labor
Relations Act, §8(4), 49 Stat. 453, codified at 29 U. S. C. § 158(a)(4), which
did not cover retaliation for employee-employer complaints. See NLRB
v. Scrivener, 405 U. S. 117 (1972).
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sion’s (EEOC) interpretations of 29 U. S. C. §215(a)(3). He
claims that those agencies have construed §215(a)(3) to pro-
tect intracompany complaints “[f]or almost half a century,”
in litigating positions and enforcement actions. Reply Brief
for Petitioner 22. He also argues that although the Depart-
ment of Labor lacks the authority to issue regulations imple-
menting § 215(a)(3), it has such authority for several similarly
worded provisions and has interpreted those statutes to in-
clude intracompany complaints. Id., at 20.

Even were §215(a)(3) ambiguous, deference would still be
unwarranted. If we are to apply our new jurisprudence
that deference is appropriate only when Congress has given
the agency authority to make rules carrying the force of
law, see Gonzales v. Oregon, 546 U. S. 243, 255-256 (2006),
deference is improper here. The EEOC has no such author-
ity. Although the Secretary of Labor and his subordinates
have authority to issue regulations under various provisions
of the FLSA, see, e.g., §203(0); §206(a)(2), they have no
general authority to issue regulations interpreting the Act,
and no specific authority to issue regulations interpreting
§215(a)(3).

Presumably for this reason, the Court’s opinion seems to
suggest that only so-called Skidmore deference is appro-
priate, see Skidmore v. Swift & Co., 323 U. S. 134, 140 (1944).5

50r perhaps not. The actual quantum of deference measured out by
the Court’s opinion is unclear—seemingly intentionally so. The Court
says that it is giving “a degree of weight” to the Secretary and EEOC’s
views “given Congress’ delegation of enforcement powers to federal ad-
ministrative agencies.” Ante, at 14-15. But it never explicitly states the
level of deference applied, and includes a mysterious citation of United
States v. Mead Corp., 533 U. S. 218 (2001), along with a parenthetical say-
ing that “sometimes . . . judicial deference [is] intended even in [the] ab-
sence of rulemaking authority.” Ante, at 16. 1 say this is mysterious
because Mead clearly held that rulemaking authority was necessary for
full Chevron deference, see Chevron U. S. A. Inc. v. Natural Resources
Defense Council, Inc., 467 U. S. 837 (1984). 1 have chosen to interpret
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This doctrine states that agencies’ views are “‘entitled to
respect’” to the extent they have “the ‘power to persuade.””
Christensen v. Harris County, 529 U.S. 576, 587 (2000)
(quoting Skidmore, supra, at 140).° For the reasons stated
above, the agencies’ views here lack the “power to
persuade.”

II

The Court’s opinion claims that whether §215(a)(3) covers
intracompany complaints is not fairly included in the ques-
tion presented because the argument, although raised below,
was not made in Saint-Gobain’s response to Kasten’s petition
for certiorari. Citing this Court’s Rule 15.2 and Caterpillar
Inc. v. Lewis, 519 U. S. 61, 75, n. 13 (1996), the opinion says
that this Court does “not normally consider a separate legal
question not raised in the certiorari briefs.” Amnte, at 17.

It regularly does so, however, under the circumstances
that obtain here. (Curiously enough, Caterpillar, the case
cited by the Court, was one instance.) Rule 15.2 is permis-
sive rather than mandatory: “Any objection to consideration
of a question presented based on what occurred in the pro-
ceedings below . . . may be deemed waived unless called to
the Court’s attention in the brief in opposition.” (Emphasis
added.) Accordingly, the Court has often permitted parties
to defend a judgment on grounds not raised in the brief in
opposition when doing so is “predicate to an intelligent reso-
lution of the question presented, and therefore fairly in-

the Court as referring to Skidmore deference, rather than Chevron defer-
ence or something in between, in order to minimize the Court’s ongoing
obfuscation of this once-clear area of administrative law. See Mead,
supra, at 245 (SCALIA, J., dissenting).

5In my view this doctrine (if it can be called that) is incoherent, both
linguistically and practically. To defer is to subordinate one’s own judg-
ment to another’s. If one has been persuaded by another, so that one’s
judgment accords with the other’s, there is no room for deferral—only for
agreement. Speaking of “Skidmore deference” to a persuasive agency
position does nothing but confuse.
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cluded therein.” Ohio v. Robinette, 519 U. S. 33, 38 (1996)
(internal quotation marks omitted); see also Vance v. Terra-
zas, 444 U. S. 252, 258-259, n. 5 (1980).

Kasten’s petition for certiorari phrases the question pre-
sented as follows: “Is an oral complaint of a violation of
the Fair Labor Standards Act protected conduct under the
anti-retaliation provision, 29 U. S. C. §215(a)(3)?” Pet. for
Cert. i. Surely the word “complaint” in this question must
be assigned an implied addressee. It presumably does not
include a complaint to Judge Judy. And the only plausible
addressee, given the facts of this case, is the employer.
Saint-Gobain’s rewording of the question presented in its
brief in opposition is even more specific: “Has an employee
alleging solely that he orally asserted objections to his
employer . . . ‘filed any complaint’ within the meaning of
[§215(a)(3)].” Brief in Opposition 7 (emphasis added).
Moreover, under this Court’s Rule 14.1(a), the question pre-
sented is “deemed to comprise every subsidiary question
fairly included therein.” Whether intracompany complaints
are protected is at least subsidiary to Kasten’s formulation
(and explicitly included in Saint-Gobain’s). The question
was also decided by the courts below and was briefed before
this Court. It is not clear what benefit additional briefing
would provide.

Moreover, whether §215(a)(3) covers intracompany com-
plaints is “predicate to an intelligent resolution of the ques-
tion presented” in this case. The Court’s own opinion dem-
onstrates the point. While claiming that it remains an open
question whether intracompany complaints are covered, the
opinion adopts a test for “filed any complaint” that assumes
a “yes” answer—and that makes no sense otherwise. An
employee, the Court says, is deemed to have “filed [a] com-
plaint” only when “‘a reasonable, objective person would
have understood the employee’ to have ‘put the employer on
notice that [the] employee is asserting statutory rights under
the [Act].”” Ante, at 14 (quoting Tr. of Oral Arg. 23, 26).
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SCALIA, J., dissenting

This utterly atextual standard is obviously designed to coun-
ter the argument of Saint-Gobain, that if oral complaints are
allowed, “employers too often will be left in a state of uncer-
tainty about whether an employee . . . is in fact making a
complaint . . . or just letting off steam.” Ante, at 13-14.
Of course, if intracompany complaints were excluded, this
concern would be nonexistent: Filing a complaint with a judi-
cial or administrative body is quite obviously an unambigu-
ous assertion of one’s rights. There would be no need for
lower courts to question whether a complaint is “sufficiently
clear and detailed,” ante, at 14, carries the requisite “degree
of formality,” ibid., or provides “fair notice,” ibid., whatever
those terms may require.

The test the Court adopts amply disproves its contention
that “we can decide the oral/written question separately,”
ante, at 17. And it makes little sense to consider that ques-
tion at all in the present case if neither oral nor written
complaints to employers are protected, cf. United States v.
Grubbs, 547 U. S. 90, 94, n. 1 (2006). This Court should not
issue an advisory opinion as to what would have been the
scope of a retaliation provision covering complaints to em-
ployers if Congress had enacted such a provision.
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MATRIXX INITIATIVES, INC., ET AL. v. SIRACUSANO
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-1156. Argued January 10, 2011—Decided March 22, 2011

Respondents filed this securities fraud class action, alleging that petition-
ers (hereinafter Matrixx) violated § 10(b) of the Securities Exchange Act
of 1934 and Securities and Exchange Commission Rule 10b-5 by failing
to disclose reports of a possible link between Matrixx’s leading product,
Zicam Cold Remedy, and loss of smell (anosmia), rendering statements
made by Matrixx misleading. Matrixx moved to dismiss the complaint,
arguing that respondents had not pleaded the element of a material
misstatement or omission and the element of scienter. The District
Court granted the motion, but the Ninth Circuit reversed. It held that
the District Court erred in requiring an allegation of statistical signifi-
cance to establish materiality, concluding instead that the complaint ade-
quately alleged information linking Zicam and anosmia that would have
been significant to a reasonable investor. It also held that Matrixx’s
withholding of information about reports of adverse effects and about
pending lawsuits by Zicam users gave rise to a strong inference of
scienter.

Held: Respondents have stated a claim under §10(b) and Rule 10b-5.
Pp. 37-50.

(@) To prevail on their claim, respondents must prove, as relevant
here, a material misrepresentation or omission by Matrixx and scienter.
See Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc.,
552 U.S. 148, 157. Matrixx contends that they failed to plead these
required elements because they did not allege that the reports Matrixx
received reflected statistically significant evidence that Zicam caused
anosmia. Pp. 37-38.

(b) Respondents have adequately pleaded materiality. Pp. 38-47.

(1) Under Basic Inc. v. Levinson, 485 U. S. 224, § 10(b)’s materiality
requirement is satisfied when there is “‘a substantial likelihood that the
disclosure of the omitted fact would have been viewed by the reasonable
investor as having significantly altered the “total mix” of information
made available.”” Id., at 231-232. The Court declined to adopt a
bright-line rule for determining materiality in Basic, observing that
“lalny approach that designates a single fact or occurrence as always
determinative of an inherently fact-specific finding such as materiality,
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must necessarily be overinclusive or underinclusive.” Id., at 236.
Here, Matrixx’s bright-line rule—that adverse event reports regarding
a pharmaceutical company’s products are not material absent a sufficient
number of such reports to establish a statistically significant risk that
the product is causing the events—would “artificially exclud[e]” infor-
mation that “would otherwise be considered significant to [a reasonable
investor’s] trading decision.” Ibid. Matrixx’s premise that statistical
significance is the only reliable indication of causation is flawed. Both
medical experts and the Food and Drug Administration rely on evidence
other than statistically significant data to establish an inference of cau-
sation. It thus stands to reason that reasonable investors would act on
such evidence. Because adverse reports can take many forms, assess-
ing their materiality is a fact-specific inquiry, requiring consideration of
their source, content, and context. The question is whether a reason-
able investor would have viewed the nondisclosed information “‘as hav-
ing significantly altered the “total mix” of information made available.’”
Id., at 232. Something more than the mere existence of adverse event
reports is needed to satisfy that standard, but that something more is
not limited to statistical significance and can come from the source, con-
tent, and context of the reports. Pp. 38-45.

(2) Applying Basic’s “total mix” standard here, respondents
adequately pleaded materiality. The complaint’s allegations suffice to
“raise a reasonable expectation that discovery will reveal evidence” sat-
isfying the materiality requirement, Bell Atlantic Corp. v. Twombly,
550 U. S. 544, 556, and to “allo[w] the court to draw the reasonable infer-
ence that the defendant is liable,” Asheroft v. Igbal, 556 U. S. 662, 678.
Assuming the complaint’s allegations to be true, Matrixx received re-
ports from medical experts and researchers that plausibly indicated a
reliable causal link between Zicam and anosmia. Consumers likely
would have viewed Zicam’s risk as substantially outweighing its benefit.
Viewing the complaint’s allegations as a whole, the complaint alleges
facts suggesting a significant risk to the commercial viability of Ma-
trixx’s leading product. It is substantially likely that a reasonable in-
vestor would have viewed this information “‘as having significantly
altered the “total mix” of information made available.”” Basic, 485
U. S, at 232.  Assuming the complaint’s allegations to be true, Matrixx
told the market that revenues were going to rise 50 and then 80 percent
when it had information indicating a significant risk to its leading
revenue-generating product. It also publicly dismissed reports linking
Zicam and anosmia and stated that zine gluconate’s safety was well es-
tablished, when it had evidence of a biological link between Zicam’s key
ingredient and anosmia and had conducted no studies to disprove that
link. Pp. 45-47.
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(c) Respondents have also adequately pleaded scienter, “‘a mental
state embracing intent to deceive, manipulate, or defraud,”” Tellabs, Inc.
v. Makor Issues & Rights, Ltd., 551 U. S. 308, 319. This Court assumes,
without deciding, that the scienter requirement may be satisfied by a
showing of deliberate recklessness. Under the Private Securities Liti-
gation Reform Act of 1995, a complaint adequately pleads scienter “only
if a reasonable person would deem the inference of scienter cogent and
at least as compelling as any opposing inference one could draw from
the facts alleged.” Id., at 324. Matrixx’s proposed bright-line rule re-
quiring an allegation of statistical significance to establish a strong
inference of scienter is once again flawed. The complaint’s allegations,
“taken collectively,” give rise to a “cogent and compelling” inference
that Matrixx elected not to disclose adverse event reports not because
it believed they were meaningless but because it understood their likely
effect on the market. Id., at 323, 324. “[A] reasonable person” would
deem the inference that Matrixx acted with deliberate recklessness “at
least as compelling as any [plausible] opposing inference.” Id., at 324.
Pp. 48-50.

585 F. 3d 1167, affirmed.

SOTOMAYOR, J., delivered the opinion for a unanimous Court.

Jonathan D. Hacker argued the cause for petitioners.
With him on the briefs were Matthew Shors, Irving L. Gorn-
stein, Michael G. Yoder, and Amy J. Longo.

David C. Frederick argued the cause for respondents.
With him on the brief were Scott H. Angstreich, Gregory G.
Rapawy, Eric Alan Isaacson, and Joseph D. Daley.

Pratik A. Shah argued the cause for the United States as
Amicus Curiae in support of respondents. With him on the
brief were Acting Solicitor General Katyal, Deputy Solici-
tor General Stewart, David M. Becker, Mark D. Cahn, Jacob
H. Stillman, Michael A. Conley, Luis de la Torre, Jeffrey A.
Berger, and Ralph S. Tyler.*

*Briefs of amici curiae urging reversal were filed for the Advanced
Medical Technology Association by Steven G. Bradbury, Steven A. Engel,
James M. Beck, and David A. Kotler; for BayBio by Deanne E. Maynard,
Brian R. Matsui, and Marc A. Hearron; for the Consumer Healthcare
Products Association et al. by Robert A. Long, Jr., and Richard F. King-
ham; for DRI—The Voice of the Defense Bar by James C. Martin and
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JUSTICE SOTOMAYOR delivered the opinion of the Court.

This case presents the question whether a plaintiff can
state a claim for securities fraud under § 10(b) of the Securi-
ties Exchange Act of 1934, 48 Stat. 891, as amended, 15
U.S. C. §78j(b), and Securities and Exchange Commission
(SEC) Rule 10b-5, 17 CFR §240.10b-5 (2010), based on a
pharmaceutical company’s failure to disclose reports of ad-
verse events associated with a product if the reports do not
disclose a statistically significant number of adverse events.
Respondents, plaintiffs in a securities fraud class action, al-
lege that petitioners, Matrixx Initiatives, Inc., and three of
its executives (collectively Matrixx), failed to disclose reports
of a possible link between Matrixx’s leading product, a cold
remedy, and loss of smell, rendering statements made by Ma-
trixx misleading. Matrixx contends that respondents’ com-
plaint does not adequately allege that Matrixx made a mate-
rial representation or omission or that it acted with scienter
because the complaint does not allege that Matrixx knew of
a statistically significant number of adverse events requiring
disclosure. We conclude that the materiality of adverse
event reports cannot be reduced to a bright-line rule. Al-
though in many cases reasonable investors would not con-

Colin E. Wrabley, for the Natural Products Association by Scott Bass and
Jonathan F. Cohn,; for the Pharmaceutical Research and Manufacturers of
America et al. by David W. Ogden and Mark C. Fleming, for the Product
Liability Advisory Council, Inc., by Anne E. Cohen; for the Securities In-
dustry and Financial Markets Association et al. by Lyle Roberts, Jonathan
E. Richman, Kevin M. Carroll, Robin S. Conrad, and Amar D. Sarwal;
and for the Washington Legal Foundation by Daniel J. Popeo and Richard
A. Samp.

Briefs of amici curiae urging affirmance were filed for AARP et al. by
Jay E. Sushelsky and Michael R. Schuster; for Robert E. Litan et al. by
Merrill G. Davidoff and Lawrence J. Lederer; for Tonia M. Young-Fadok
et al. by Jonathan S. Massey, Jay W. Eisenhofer, Geoffrey C. Jarvis,
David Kessler, Darren J. Check, and Benjamin J. Sweet; for Professors at
Law and Business Schools by J. Robert Brown, Jr., Lisa L. Casey, and
Robert O. Bentley; and for Statistics Experts by Edward Labaton.
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sider reports of adverse events to be material information,
respondents have alleged facts plausibly suggesting that rea-
sonable investors would have viewed these particular re-
ports as material. Respondents have also alleged facts
“giving rise to a strong inference” that Matrixx “acted with
the required state of mind.” 15 U.S.C. §78u-4(b)(2)(A)
(2006 ed., Supp. IV). We therefore hold, in agreement with
the Court of Appeals for the Ninth Circuit, that respondents
have stated a claim under § 10(b) and Rule 10b-5.

I
A

Through a wholly owned subsidiary, Matrixx develops,
manufactures, and markets over-the-counter pharmaceutical
products. Its core brand of products is called Zicam. All
of the products sold under the name Zicam are used to treat
the common cold and associated symptoms. At the time of
the events in question, one of Matrixx’s products was Zicam
Cold Remedy, which came in several forms including nasal
spray and gel. The active ingredient in Zicam Cold Remedy
was zinc gluconate. Respondents allege that Zicam Cold
Remedy accounted for approximately 70 percent of Ma-
trixx’s sales.

Respondents initiated this securities fraud class action
against Matrixx on behalf of individuals who purchased Ma-
trixx securities between October 22, 2003, and February 6,
2004.! The action principally arises out of statements that
Matrixx made during the class period relating to revenues
and product safety. Respondents claim that Matrixx’s state-
ments were misleading in light of reports that Matrixx had
received, but did not disclose, about consumers who had lost
their sense of smell (a condition called anosmia) after using
Zicam Cold Remedy. Respondents’ consolidated amended

! According to the complaint, Matrixx securities were traded on the
NASDAQ National Market. App. 99a.
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complaint alleges the following facts, which the courts below
properly assumed to be true. See Ashcroft v. Igbal, 556
U. S. 662, 678 (2009).

In 1999, Dr. Alan Hirsch, neurological director of the
Smell & Taste Treatment and Research Foundation, Ltd.,
called Matrixx’s customer service line after discovering a
possible link between Zicam nasal gel and a loss of smell “in
a cluster of his patients.” App. 67a—68a. Dr. Hirsch told a
Matrixx employee that “previous studies had demonstrated
that intranasal application of zinc could be problematic.”
Id., at 68a. He also told the employee about at least one of
his patients who did not have a cold and who developed anos-
mia after using Zicam.

In September 2002, Timothy Clarot, Matrixx’s vice presi-
dent for research and development, called Miriam Linscho-
ten, Ph.D., at the University of Colorado Health Sciences
Center after receiving a complaint from a person Linschoten
was treating who had lost her sense of smell after using
Zicam. Clarot informed Linschoten that Matrixx had re-
ceived similar complaints from other customers. Linschoten
drew Clarot’s attention to “previous studies linking zinc sul-
fate to loss of smell.” Ibid. Clarot gave her the impression
that he had not heard of the studies. She asked Clarot
whether Matrixx had done any studies of its own; he re-
sponded that it had not but that it had hired a consultant to
review the product. Soon thereafter, Linschoten sent Cla-
rot abstracts of the studies she had mentioned. Research
from the 1930’s and 1980’s had confirmed “[z]inc’s toxicity.”
Id., at 69a. Clarot called Linschoten to ask whether she
would be willing to participate in animal studies that Ma-
trixx was planning, but she declined because her focus was
human research.

By September 2003, one of Linschoten’s colleagues at the
University of Colorado, Dr. Bruce Jafek, had observed 10
patients suffering from anosmia after Zicam use. Linscho-
ten and Jafek planned to present their findings at a meeting
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of the American Rhinologic Society in a poster presentation
entitled “Zicam® Induced Anosmia.” Ibid. (internal quota-
tion marks omitted). The American Rhinologic Society
posted their abstract in advance of the meeting. The pres-
entation described in detail a 55-year-old man with pre-
viously normal taste and smell who experienced severe burn-
ing in his nose, followed immediately by a loss of smell, after
using Zicam. It also reported 10 other Zicam users with
similar symptoms.

Matrixx learned of the doctors’ planned presentation.
Clarot sent a letter to Dr. Jafek warning him that he did
not have permission to use Matrixx’s name or the names of
its products. Dr. Jafek deleted the references to Zicam in
the poster before presenting it to the American Rhinologic
Society.

The following month, two plaintiffs commenced a product
liability lawsuit against Matrixx alleging that Zicam had
damaged their sense of smell. By the end of the class pe-
riod on February 6, 2004, nine plaintiffs had filed four
lawsuits.

Respondents allege that Matrixx made a series of public
statements that were misleading in light of the foregoing in-
formation. In October 2003, after it had learned of Dr. Ja-
fek’s study and after Dr. Jafek had presented his findings to
the American Rhinologic Society, Matrixx stated that Zicam

[{xs

was “‘poised for growth in the upcoming cough and cold sea-
son’” and that the company had “ ‘very strong momentum.’”2
Id., at 72a-74a. Matrixx further expressed its expectation
that revenues would “‘be up in excess of 50% and that earn-
ings, per share for the full year [would] be in the 25 to 30

cent range.”” Id., at 74a. In January 2004, Matrixx raised

2 At oral argument, counsel for the United States, which submitted an
amicus curiae brief in support of respondents, suggested that some of
these statements might qualify as nonactionable “puffery.” Tr. of Oral
Arg. 51-52. This question is not before us, as Matrixx has not advanced
such an argument.
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its revenue guidance, predicting an increase in revenues of
80 percent and earnings per share in the 33- to 38-cent range.

In its Form 10-Q filed with the SEC in November 2003,
Zicam warned of the potential “‘material adverse effect’”
that could result from product liability claims, “‘whether or
not proven to be valid.”” Id., at 7Tba—76a. It stated that
product liability actions could materially affect Matrixx’s
“‘product branding and goodwill,”” leading to reduced cus-
tomer acceptance.® Id., at 76a. It did not disclose, how-
ever, that two plaintiffs had already sued Matrixx for alleg-
edly causing them to lose their sense of smell.

On January 30, 2004, Dow Jones Newswires reported that
the Food and Drug Administration (FDA) was “‘looking into
complaints that an over-the-counter common-cold medicine
manufactured by a unit of Matrixx Initiatives, Inc. (MTXX)
may be causing some users to lose their sense of smell’” in
light of at least three product liability lawsuits. Id., at 79a—
80a. Matrixx’s stock fell from $13.55 to $11.97 per share
after the report. In response, on February 2, Matrixx is-
sued a press release that stated:

“All Zicam products are manufactured and marketed
according to FDA guidelines for homeopathic medicine.
Our primary concern is the health and safety of our cus-
tomers and the distribution of factual information about
our products. Matrixx believes statements alleging
that intranasal Zicam products cause anosmia (loss of
smell) are completely unfounded and misleading.

“In no clinical trial of intranasal zinc gluconate gel
products has there been a single report of lost or dimin-
ished olfactory function (sense of smell). Rather, the
safety and efficacy of zine gluconate for the treatment of
symptoms related to the common cold have been well

3Respondents also allege that Matrixx falsely reported its financial re-
sults in the Form 10-Q by failing to reserve for or disclose potential liabil-
ity, in violation of generally accepted accounting principles. The Court of
Appeals did not rely on these allegations.
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established in two double-blind, placebo-controlled, ran-
domized clinical trials. In fact, in neither study were
there any reports of anosmia related to the use of this
compound. The overall incidence of adverse events as-
sociated with zinc gluconate was extremely low, with no
statistically significant difference between the adverse
event rates for the treated and placebo subsets.

“A multitude of environmental and biologic influences
are known to affect the sense of smell. Chief among
them is the common cold. As a result, the population
most likely to use cold remedy products is already at
increased risk of developing anosmia. Other common
causes of olfactory dysfunction include age, nasal and
sinus infections, head trauma, anatomical obstructions,
and environmental irritants.” Id., at 77a-78a (internal
quotation marks omitted).

The day after Matrixx issued this press release, its stock
price bounced back to $13.40 per share.

On February 6, 2004, the end of the class period, Good
Morning America, a nationally broadcast morning news pro-
gram, highlighted Dr. Jafek’s findings. (The complaint does
not allege that Matrixx learned of the news story before its
broadcast.) The program reported that Dr. Jafek had dis-
covered more than a dozen patients suffering from anosmia
after using Zicam. It also noted that four lawsuits had been
filed against Matrixx. The price of Matrixx stock plum-
meted to $9.94 per share that same day. Zicam again issued
a press release largely repeating its February 2 statement.

On February 19, 2004, Matrixx filed a Form 8-K with the
SEC stating that it had “‘convened a two-day meeting of
physicians and scientists to review current information on
smell disorders’” in response to Dr. Jafek’s presentation.
Id., at 82a. According to the Form 8-K: “‘In the opinion of
the panel, there is insufficient scientific evidence at this time
to determine if zinc gluconate, when used as recommended,
affects a person’s ability to smell.”” Ibid. A few weeks
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later, a reporter quoted Matrixx as stating that it would
begin conducting “‘animal and human studies to further
characterize these post-marketing complaints.”” Id., at 84a.

On the basis of these allegations, respondents claimed that
Matrixx violated §10(b) of the Securities Exchange Act and
SEC Rule 10b-5 by making untrue statements of fact and
failing to disclose material facts necessary to make the state-
ments not misleading in an effort to maintain artificially high
prices for Matrixx securities.

B

Matrixx moved to dismiss respondents’ complaint, arguing
that they had failed to plead the elements of a material mis-
statement or omission and scienter. The District Court
granted the motion to dismiss. Relying on In re Carter-
Wallace, Inc. Securities Litigation, 220 F. 3d 36 (CA2 2000),
it held that respondents had not alleged a “statistically sig-
nificant correlation between the use of Zicam and anosmia so
as to make failure to public[ly] disclose complaints and the
University of Colorado study a material omission.” App. to
Pet. for Cert. 50a. The District Court similarly agreed that
respondents had not stated with particularity facts giving
rise to a strong inference of scienter. See 15 U. S. C. § 7T8u—
4(b)(2)(A). It noted that the complaint failed to allege
that Matrixx disbelieved its statements about Zicam’s safety
or that any of the defendants profited or attempted to
profit from Matrixx’s public statements. App. to Pet. for
Cert. b2a.

The Court of Appeals reversed. 585 F. 3d 1167 (CA9
2009). Noting that “‘[t]he determination [of materiality] re-
quires delicate assessments of the inferences a “reasonable
shareholder” would draw from a given set of facts and the
significance of those inferences to him,”” id., at 1178 (quoting
Basic Inc. v. Levinson, 485 U. S. 224, 236 (1988); some inter-
nal quotation marks omitted; alterations in original), the
Court of Appeals held that the District Court had erred in
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requiring an allegation of statistical significance to establish
materiality. It concluded, to the contrary, that the com-
plaint adequately alleged “information regarding the possi-
ble link between Zicam and anosmia” that would have been
significant to a reasonable investor. 585 F. 3d, at 1179, 1180.
Turning to scienter, the Court of Appeals concluded that
“[wlithholding reports of adverse effects of and lawsuits con-
cerning the product responsible for the company’s remark-
able sales increase is ‘an extreme departure from the stand-
ards of ordinary care,”” giving rise to a strong inference of
scienter. Id., at 1183.

We granted certiorari, 560 U. S. 964 (2010), and we now
affirm.

II

Section 10(b) of the Securities Exchange Act makes it un-
lawful for any person to “use or employ, in connection with
the purchase or sale of any security . . . any manipulative or
deceptive device or contrivance in contravention of such
rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the pro-
tection of investors.” 15 U.S. C. §78j(b). SEC Rule 10b-5
implements this provision by making it unlawful to, among
other things, “make any untrue statement of a material fact
or to omit to state a material fact necessary in order to make
the statements made, in the light of the circumstances under
which they were made, not misleading.” 17 CFR §240.10b-
5(b). We have implied a private cause of action from the
text and purpose of §10(b). See Tellabs, Inc. v. Makor Is-
sues & Rights, Ltd., 551 U. S. 308, 318 (2007).

To prevail on their claim that Matrixx made material mis-
representations or omissions in violation of § 10(b) and Rule
10b-5, respondents must prove “(1) a material misrepre-
sentation or omission by the defendant; (2) scienter; (3) a
connection between the misrepresentation or omission and
the purchase or sale of a security; (4) reliance upon the mis-
representation or omission; (5) economic loss; and (6) loss
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causation.” Stoneridge Investment Partners, LLC v.
Scientific-Atlanta, Inc., 552 U. S. 148, 157 (2008). Matrixx
contends that respondents have failed to plead both the ele-
ment of a material misrepresentation or omission and the
element of scienter because they have not alleged that the
reports received by Matrixx reflected statistically significant
evidence that Zicam caused anosmia. We disagree.

A

We first consider Matrixx’s argument that “adverse event
reports that do not reveal a statistically significant increased
risk of adverse events from product use are not material in-
formation.” Brief for Petitioners 17 (capitalization omitted).

1

To prevail on a § 10(b) claim, a plaintiff must show that the
defendant made a statement that was “misleading as to a
material fact.”* Basic, 485 U. S., at 238. In Basic, we held
that this materiality requirement is satisfied when there is
“‘a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as
having significantly altered the “total mix” of information
made available.”” Id., at 231-232 (quoting T'SC Industries,
Inc. v. Northway, Inc., 426 U. S. 438, 449 (1976)). We were
“careful not to set too low a standard of materiality,” for
fear that management would “‘bury the shareholders in an
avalanche of trivial information.”” 485 U. S,, at 231 (quoting
TSC Industries, 426 U. S., at 448-449).

Basic involved a claim that the defendant had made mis-
leading statements denying that it was engaged in merger
negotiations when it was, in fact, conducting preliminary ne-

4Under the Private Securities Litigation Reform Act of 1995 (PSLRA),
when a plaintiff’s claim is based on alleged misrepresentations or omis-
sions of a material fact, “the complaint shall specify each statement al-
leged to have been misleading, [and] the reason or reasons why the state-
ment is misleading.” 15 U. S. C. § 7T8u—4(b)(1).
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gotiations. See 485 U. S., at 227-229. The defendant urged
a bright-line rule that preliminary merger negotiations are
material only once the parties to the negotiations reach an
agreement in principle. Id., at 232-233. We observed that
“lalny approach that designates a single fact or occurrence
as always determinative of an inherently fact-specific finding
such as materiality, must necessarily be overinclusive or
underinclusive.” Id., at 236. We thus rejected the defend-
ant’s proposed rule, explaining that it would “artificially ex-
cludle] from the definition of materiality information con-
cerning merger discussions, which would otherwise be
considered significant to the trading decision of a reasonable
investor.” Ibid.

Like the defendant in Basic, Matrixx urges us to adopt a
bright-line rule that reports of adverse events® associated
with a pharmaceutical company’s products cannot be mate-
rial absent a sufficient number of such reports to establish a
statistically significant risk that the product is in fact causing
the events.® Absent statistical significance, Matrixx argues,

5The FDA defines an “[a]dverse drug experience” as “[alny adverse
event associated with the use of a drug in humans, whether or not consid-
ered drug related.” 21 CFR §314.80(a) (2010). Federal law imposes cer-
tain obligations on pharmaceutical manufacturers to report adverse events
to the FDA. During the class period, manufacturers of over-the-counter
drugs such as Zicam Cold Remedy had no obligation to report adverse
events to the FDA. In 2006, Congress enacted legislation to require man-
ufacturers of over-the-counter drugs to report any “serious adverse event”
to the FDA within 15 business days. See 21 U. S. C. §§379aa(b), (c).

6“A study that is statistically significant has results that are unlikely to
be the result of random error . ...” Federal Judicial Center, Reference
Manual on Scientific Evidence 354 (2d ed. 2000). To test for significance,
a researcher develops a “null hypothesis”—e. g., the assertion that there
is no relationship between Zicam use and anosmia. See id., at 122. The
researcher then calculates the probability of obtaining the observed data
(or more extreme data) if the null hypothesis is true (called the p-value).
Ibid. Small p-values are evidence that the null hypothesis is incorrect.
See tbid. Finally, the researcher compares the p-value to a preselected
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adverse event reports provide only “anecdotal” evidence that
“the user of a drug experienced an adverse event at some
point during or following the use of that drug.” Brief for
Petitioners 17. Accordingly, it contends, reasonable inves-
tors would not consider such reports relevant unless they are
statistically significant because only then do they “reflect a
scientifically reliable basis for inferring a potential causal
link between product use and the adverse event.” Id., at 32.

As in Basic, Matrixx’s categorical rule would “artificially
exclud[e]” information that “would otherwise be considered
significant to the trading decision of a reasonable investor.”
485 U. S., at 236. Matrixx’s argument rests on the premise
that statistical significance is the only reliable indication of
causation. This premise is flawed: As the SEC points out,
“medical researchers . . . consider multiple factors in assess-
ing causation.” Brief for United States as Amicus Curiae
12. Statistically significant data are not always available.
For example, when an adverse event is subtle or rare, “an
inability to obtain a data set of appropriate quality or quan-
tity may preclude a finding of statistical significance.” Id.,
at 15; see also Brief for Medical Researchers as Amici
Curiae 11. Moreover, ethical considerations may prohibit
researchers from conducting randomized clinical trials to
confirm a suspected causal link for the purpose of obtaining
statistically significant data. See id., at 10-11.

A lack of statistically significant data does not mean that
medical experts have no reliable basis for inferring a causal
link between a drug and adverse events. As Matrixx itself
concedes, medical experts rely on other evidence to establish
an inference of causation. See Brief for Petitioners 44-45,
n. 22." We note that courts frequently permit expert testi-

value called the significance level. Id., at 123. If the p-value is below
the preselected value, the difference is deemed “significant.” Id., at 124.

"Matrixx and its amici list as relevant factors the strength of the associ-
ation between the drug and the adverse effects; a temporal relationship
between exposure and the adverse event; consistency across studies; bio-
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mony on causation based on evidence other than statistical
significance. See, e. 9., Best v. Lowe’s Home Centers, Inc.,
563 F. 3d 171, 178 (CA6 2009); Westberry v. Gislaved Gumms
AB, 178 F. 3d 257, 263-264 (CA4 1999) (citing cases); Wells
v. Ortho Pharmaceutical Corp., 788 F. 2d 741, 744-745 (CA11
1986). We need not consider whether the expert testimony
was properly admitted in those cases, and we do not attempt
to define here what constitutes reliable evidence of causation.
It suffices to note that, as these courts have recognized,
“medical professionals and researchers do not limit the data
they consider to the results of randomized clinical trials or
to statistically significant evidence.” Brief for Medical Re-
searchers as Amici Curiae 31.

The FDA similarly does not limit the evidence it considers
for purposes of assessing causation and taking regulatory
action to statistically significant data. In assessing the
safety risk posed by a product, the FDA considers factors
such as “strength of the association,” “temporal relationship
of product use and the event,” “consistency of findings across
available data sources,” “evidence of a dose-response for the
effect,” “biologic plausibility,” “seriousness of the event rela-
tive to the disease being treated,” “potential to mitigate the
risk in the population,” “feasibility of further study using
observational or controlled clinical study designs,” and
“degree of benefit the product provides, including availa-
bility of other therapies.”® FDA, Guidance for Industry:
Good Pharmacovigilance Practices and Pharmacoepidemio-
logic Assessment 18 (2005) (capitalization omitted), http://

logical plausibility; consideration of alternative explanations; specificity
(i. e., whether the specific chemical is associated with the specific disease);
the dose-response relationship; and the clinical and pathological character-
istics of the event. Brief for Petitioners 44-45, n. 22; Brief for Consumer
Healthcare Products Association et al. as Amici Curiae 12-13. These
factors are similar to the factors the FDA considers in taking action
against pharmaceutical products. See infra this page.
8See also n. 7, supra.
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www.fda.gov/downloads/RegulatingInformation/Guidances/
UCM126834.pdf (all Internet materials as visited Mar. 17,
2011, and available in Clerk of Court’s case file); see also
Brief for United States as Amicus Curiae 19-20 (same);
FDA, The Clinical Impact of Adverse Event Reporting
6 (1996) (similar), http://www.fda.gov/downloads/safety/
MedWatch/UCM168505.pdf. It “does not apply any single
metric for determining when additional inquiry or action
is necessary, and it certainly does not insist upon ‘statisti-
cal significance.”” Brief for United States as Amicus Cu-
riae 19.

Not only does the FDA rely on a wide range of evidence
of causation, it sometimes acts on the basis of evidence that
suggests, but does not prove, causation. For example, the
FDA requires manufacturers of over-the-counter drugs to
revise their labeling “to include a warning as soon as there
is reasonable evidence of an association of a serious hazard
with a drug; a causal relationship need not have been
proved.” 21 CFR §201.80(e). More generally, the FDA
may make regulatory decisions against drugs based on post-
marketing evidence that gives rise to only a suspicion of cau-
sation. See FDA, The Clinical Impact of Adverse Event
Reporting, supra, at 7 (“[A]chieving certain proof of causal-
ity through postmarketing surveillance is unusual. Attain-
ing a prominent degree of suspicion is much more likely, and
may be considered a sufficient basis for regulatory decisions”
(footnote omitted)).’

9See also GAO, M. Crosse et al., Drug Safety: Improvement Needed in
FDA’s Postmarket Decision-making and Oversight Process 7 (GAO-06—
402, 2006) (“If FDA has information that a drug on the market may pose
a significant health risk to consumers, it weighs the effect of the adverse
events against the benefit of the drug to determine what actions, if any,
are warranted. This decision-making process is complex and encom-
passes many factors, such as the medical importance and utility of the
drug, the drug’s extent of usage, the severity of the disease being treated,
the drug’s efficacy in treating this disease, and the availability of other
drugs to treat the same disorder”), http:/www.gao.gov/new.items/
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This case proves the point. In 2009, the FDA issued a
warning letter to Matrixx stating that “[a] significant and
growing body of evidence substantiates that the Zicam Cold
Remedy intranasal products may pose a serious risk to con-
sumers who use them.” App. 270a. The letter cited as evi-
dence 130 reports of anosmia the FDA had received, the fact
that the FDA had received few reports of anosmia associated
with other intranasal cold remedies, and “evidence in the
published scientific literature that various salts of zinc can
damage olfactory function in animals and humans.” Ibid.
It did not cite statistically significant data.

Given that medical professionals and regulators act on the
basis of evidence of causation that is not statistically signifi-
cant, it stands to reason that in certain cases reasonable
investors would as well. As Matrixx acknowledges, adverse
event reports “appear in many forms, including direct com-
plaints by users to manufacturers, reports by doctors about
reported or observed patient reactions, more detailed case
reports published by doctors in medical journals, or larger
scale published clinical studies.” Brief for Petitioners 17.
As a result, assessing the materiality of adverse event re-
ports is a “fact-specific” inquiry, Basic, 485 U. S., at 236, that
requires consideration of the source, content, and context of
the reports. This is not to say that statistical significance
(or the lack thereof) is irrelevant—only that it is not disposi-
tive of every case.

Application of Basic’s “total mix” standard does not mean
that pharmaceutical manufacturers must disclose all reports
of adverse events. Adverse event reports are daily events
in the pharmaceutical industry; in 2009, the FDA entered
nearly 500,000 such reports into its reporting system,
see FDA, Reports Received and Reports Entered in AERS

d06402.pdf; Federal Judicial Center, supra n. 6, at 33 (“[R]isk assessors
may pay heed to any evidence that points to a need for caution, rather
than assess the likelihood that a causal relationship in a specific case is
more likely than not”).
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by Year (as of Mar. 31, 2010), http://www.fda.gov/Drugs/
GuidanceComplianceRegulatoryInformation/Surveillance/
AdverseDrugEffects/ucm070434.htm. The fact that a user
of a drug has suffered an adverse event, standing alone, does
not mean that the drug caused that event. See FDA, An-
nual Adverse Drug Experience Report: 1996, p. 2 (1997),
http://druganddevicelaw.net/Annual%20Adverse%20Drug
%20Experience%20Report%201996.pdf. The question re-
mains whether a reasonable investor would have viewed the
nondisclosed information “‘as having significantly altered
the “total mix” of information made available.”” Basic, 485
U. S., at 232 (quoting T'SC Industries, 426 U. S., at 449; em-
phasis added). For the reasons just stated, the mere exist-
ence of reports of adverse events—which says nothing in and
of itself about whether the drug is causing the adverse
events—will not satisfy this standard. Something more is
needed, but that something more is not limited to statistical
significance and can come from “the source, content, and con-
text of the reports,” supra, at 43. This contextual inquiry
may reveal in some cases that reasonable investors would
have viewed reports of adverse events as material even
though the reports did not provide statistically significant
evidence of a causal link.

Moreover, it bears emphasis that § 10(b) and Rule 10b—5(b)
do not create an affirmative duty to disclose any and all ma-
terial information. Disclosure is required under these pro-
visions only when necessary “to make . . . statements made,
in the light of the circumstances under which they were
made, not misleading.” 17 CFR §240.10b-5(b); see also

10We note that our conclusion accords with views of the SEC, as ex-
pressed in an amicus curiae brief filed in this case. See Brief for United
States 11-12; see also T'SC Industries, Inc. v. Northway, Inc., 426 U. S.
438, 449, n. 10 (1976) (“[TThe SEC’s view of the proper balance between
the need to insure adequate disclosure and the need to avoid the adverse
consequences of setting too low a threshold for civil liability is entitled
to consideration”).
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Basic, 485 U. S., at 239, n. 17 (“Silence, absent a duty to
disclose, is not misleading under Rule 10b-5"). Even with
respect to information that a reasonable investor might con-
sider material, companies can control what they have to dis-
close under these provisions by controlling what they say to

the market.
2

Applying Basic’s “total mix” standard in this case, we con-
clude that respondents have adequately pleaded materiality.
This is not a case about a handful of anecdotal reports, as
Matrixx suggests. Assuming the complaint’s allegations to
be true, as we must, Matrixx received information that plau-
sibly indicated a reliable causal link between Zicam and anos-
mia. That information included reports from three medical
professionals and researchers about more than 10 patients
who had lost their sense of smell after using Zicam. Clarot
told Linschoten that Matrixx had received additional re-
ports of anosmia. (In addition, during the class period, nine
plaintiffs commenced four product liability lawsuits against
Matrixx alleging a causal link between Zicam use and
anosmia.)!! Further, Matrixx knew that Linschoten and
Dr. Jafek had presented their findings about a causal link
between Zicam and anosmia to a national medical conference
devoted to treatment of diseases of the nose.’? Their pres-
entation described a patient who experienced severe burning

11Tt is unclear whether these plaintiffs were the same individuals whose
symptoms were reported by the medical professionals.

2 Matrixx contends that Dr. Jafek and Linschoten’s study was not reli-
able because they did not sufficiently rule out the common cold as a cause
for their patients’ anosmia. We note that the complaint alleges that, in
one instance, a consumer who did not have a cold lost his sense of smell
after using Zicam. More importantly, to survive a motion to dismiss, re-
spondents need only allege “enough facts to state a claim to relief that is
plausible on its face.” Bell Atlantic Corp. v. Twombly, 550 U. S. 544, 570
(2007). For all the reasons we state in the opinion, respondents’ allega-
tions plausibly suggest that Dr. Jafek and Linschoten’s conclusions were
based on reliable evidence of a causal link between Zicam and anosmia.
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in his nose, followed immediately by a loss of smell, after
using Zicam—suggesting a temporal relationship between
Zicam use and anosmia.

Critically, both Dr. Hirsch and Linschoten had also drawn
Matrixx’s attention to previous studies that had demon-
strated a biological causal link between intranasal applica-
tion of zinc and anosmia.’* Before his conversation with
Linschoten, Clarot, Matrixx’s vice president of research and
development, was seemingly unaware of these studies, and
the complaint suggests that, as of the class period, Matrixx
had not conducted any research of its own relating to anos-
mia. See, e. g., App. 84a (referencing a press report, issued
after the end of the class period, noting that Matrixx said it
would begin conducting “‘animal and human studies to fur-
ther characterize these post-marketing complaints’”). Ac-
cordingly, it can reasonably be inferred from the complaint
that Matrixx had no basis for rejecting Dr. Jafek’s findings
out of hand.

We believe that these allegations suffice to “raise a reason-
able expectation that discovery will reveal evidence” satisfy-
ing the materiality requirement, Bell Atlantic Corp. v.
Twombly, 550 U. S. 544, 556 (2007), and to “allo[w] the court
to draw the reasonable inference that the defendant is liable
for the misconduct alleged,” Igbal, 556 U. S., at 678. The
information provided to Matrixx by medical experts re-
vealed a plausible causal relationship between Zicam Cold

18 Matrixx contends that these studies are not reliable evidence of causa-
tion because the studies used zinc sulfate, whereas the active ingredient
in Matrixx is zine gluconate. Respondents’ complaint, however, alleges
that the studies confirmed the toxicity of “zinc.” App. 68a. Matrixx fur-
ther contends that studies relating to fish cannot reliably prove causation
with respect to humans. The complaint references several studies, how-
ever, only one of which involved fish. In any event, the existence of the
studies suggests a plausible biological link between zinc and anosmia,
which, in combination with the other allegations, is sufficient to survive a
motion to dismiss.
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Remedy and anosmia. Consumers likely would have viewed
the risk associated with Zicam (possible loss of smell) as sub-
stantially outweighing the benefit of using the product (alle-
viating cold symptoms), particularly in light of the existence
of many alternative products on the market. Importantly,
Zicam Cold Remedy allegedly accounted for 70 percent of
Matrixx’s sales. Viewing the allegations of the complaint as
a whole, the complaint alleges facts suggesting a significant
risk to the commercial viability of Matrixx’s leading product.

It is substantially likely that a reasonable investor would
have viewed this information “‘as having significantly al-
tered the “total mix” of information made available.””
Basic, 485 U. S., at 232 (quoting T'SC Industries, 426 U. S.,
at 449). Matrixx told the market that revenues were going
to rise 50 and then 80 percent. Assuming the complaint’s
allegations to be true, however, Matrixx had information in-
dicating a significant risk to its leading revenue-generating
product. Matrixx also stated that reports indicating that
Zicam caused anosmia were “ ‘completely unfounded and mis-
leading’” and that “‘the safety and efficacy of zine gluconate
for the treatment of symptoms related to the common cold
have been well established.”” App. 77a—78a. Importantly,
however, Matrixx had evidence of a biological link between
Zicam’s key ingredient and anosmia, and it had not conducted
any studies of its own to disprove that link. In fact, as Ma-
trixx later revealed, the scientific evidence at that time was

“‘insufficient . . . to determine if zine gluconate, when used
as recommended, affects a person’s ability to smell.”” Id.,
at 82a.

Assuming the facts to be true, these were material facts
“necessary in order to make the statements made, in the
light of the circumstances under which they were made, not
misleading.” 17 CFR §240.10b-5(b). We therefore affirm
the Court of Appeals’ holding that respondents adequately
pleaded the element of a material misrepresentation or
omission.
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B

Matrixx also argues that respondents failed to allege facts
plausibly suggesting that it acted with the required level
of scienter. “To establish liability under §10(b) and Rule
10b-5, a private plaintiff must prove that the defendant
acted with scienter, ‘a mental state embracing intent to de-
ceive, manipulate, or defraud.”” Tellabs, 551 U. S., at 319
(quoting Ernst & Ernst v. Hochfelder, 425 U. S. 185, 193-194,
and n. 12 (1976)). We have not decided whether reckless-
ness suffices to fulfill the scienter requirement. See Tellabs,
551 U. S, at 319, n. 3. Because Matrixx does not challenge
the Court of Appeals’ holding that the scienter requirement
may be satisfied by a showing of “deliberate recklessness,”
see 585 F. 3d, at 1180 (internal quotation marks omitted), we
assume, without deciding, that the standard applied by the
Court of Appeals is sufficient to establish scienter.

Under the PSLRA, a plaintiff must “state with particular-
ity facts giving rise to a strong inference that the defend-
ant acted with the required state of mind.” 15 U.S.C.
§ 78u-4(b)(2)(A) (2006 ed., Supp. IV). This standard re-
quires courts to take into account “plausible opposing infer-
ences.” Tellabs, 551 U. S.; at 323. A complaint adequately
pleads scienter under the PSLRA “only if a reasonable per-
son would deem the inference of scienter cogent and at least
as compelling as any opposing inference one could draw from
the facts alleged.” Id., at 324. In making this determina-
tion, the court must review “all the allegations holistically.”
Id., at 326. The absence of a motive allegation, though rele-
vant, is not dispositive. Id., at 325.

Matrixx argues, in summary fashion, that because re-
spondents do not allege that it knew of statistically signifi-
cant evidence of causation, there is no basis to consider the

“4Under the PSLRA, if the alleged misstatement or omission is a
“forward-looking statement,” the required level of scienter is “actual
knowledge.” 15 U.S. C. §78u-5(c)(1)(B). Matrixx has not argued that
the statements or omissions here are “forward-looking statement[s].”
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inference that it acted recklessly or knowingly to be at least
as compelling as the alternative inferences. “Rather,” it ar-
gues, “the most obvious inference is that petitioners did not
disclose the [reports] simply because petitioners believed
they were far too few . . . to indicate anything meaningful
about adverse reactions to use of Zicam.” Brief for Peti-
tioners 49. Matrixx’s proposed bright-line rule requiring an
allegation of statistical significance to establish a strong
inference of scienter is just as flawed as its approach to
materiality.

The inference that Matrixx acted recklessly (or intention-
ally, for that matter) is at least as compelling as, if not more
compelling than, the inference that it simply thought the
reports did not indicate anything meaningful about adverse
reactions. According to the complaint, Matrixx was suffi-
ciently concerned about the information it received that it
informed Linschoten that it had hired a consultant to review
the product, asked Linschoten to participate in animal stud-
ies, and convened a panel of physicians and scientists in
response to Dr. Jafek’s presentation. It successfully pre-
vented Dr. Jafek from using Zicam’s name in his presentation
on the ground that he needed Matrixx’s permission to do
so. Most significantly, Matrixx issued a press release that
suggested that studies had confirmed that Zicam does not
cause anosmia when, in fact, it had not conducted any studies
relating to anosmia and the scientific evidence at that time,
according to the panel of scientists, was insufficient to deter-
mine whether Zicam did or did not cause anosmia.’®

150ne of Matrixx’s amici argues that “the most cogent inference re-
garding Matrixx’s state of mind is that it delayed releasing information
regarding anosmia complaints in order to provide itself an opportunity to
carefully review all evidence regarding any link between Zicam and anos-
mia.” Brief for Washington Legal Foundation 26. We do not doubt that
this may be the most cogent inference in some cases. Here, however, the
misleading nature of Matrixx’s press release is sufficient to render the
inference of scienter at least as compelling as the inference suggested by
amicus.
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These allegations, “taken collectively,” give rise to a “co-
gent and compelling” inference that Matrixx elected not to
disclose the reports of adverse events not because it believed
they were meaningless but because it understood their likely
effect on the market. Tellabs, 551 U. S., at 323, 324. “[A]
reasonable person” would deem the inference that Matrixx
acted with deliberate recklessness (or even intent) “at least
as compelling as any opposing inference one could draw from
the facts alleged.” Id., at 324. We conclude, in agreement
with the Court of Appeals, that respondents have adequately
pleaded scienter. Whether respondents can ultimately
prove their allegations and establish scienter is an altogether

different question.
k k *

For the reasons stated, the judgment of the Court of Ap-
peals for the Ninth Circuit is
Affirmed.
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CONNICK, DISTRICT ATTORNEY, ET AL. v.
THOMPSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 09-571. Argued October 6, 2010—Decided March 29, 2011

Petitioner the Orleans Parish District Attorney’s Office concedes that, in
prosecuting respondent Thompson for attempted armed robbery, prose-
cutors violated Brady v. Maryland, 373 U. S. 83, by failing to disclose a
crime lab report. Because of his robbery conviction, Thompson elected
not to testify at his later murder trial and was convicted. A month
before his scheduled execution, the lab report was discovered. A re-
viewing court vacated both convictions, and Thompson was found not
guilty in a retrial on the murder charge. He then filed suit against the
district attorney’s office under 42 U. S. C. §1983, alleging, inter alia,
that the Brady violation was caused by the office’s deliberate indiffer-
ence to an obvious need to train prosecutors to avoid such constitutional
violations. The District Court held that, to prove deliberate indiffer-
ence, Thompson did not need to show a pattern of similar Brady viola-
tions when he could demonstrate that the need for training was obvious.
The jury found the district attorney’s office liable for failure to train and
awarded Thompson damages. The Fifth Circuit affirmed by an equally
divided court.

Held: A district attorney’s office may not be held liable under § 1983 for
failure to train its prosecutors based on a single Brady violation.
Pp. 59-72.

(a) Plaintiffs seeking to impose §1983 liability on local governments
must prove that their injury was caused by “action pursuant to official
municipal policy,” which includes the decisions of a government’s law-
makers, the acts of its policymaking officials, and practices so persistent
and widespread as to practically have the force of law. Monell v. New
York City Dept. of Social Servs., 436 U.S. 658, 691. A local govern-
ment’s decision not to train certain employees about their legal duty to
avoid violating citizens’ rights may rise to the level of an official govern-
ment policy for § 1983 purposes, but the failure to train must amount to
“deliberate indifference to the rights of persons with whom the [un-
trained employees] come into contact.” Canton v. Harris, 489 U. S. 378,
388. Deliberate indifference in this context requires proof that city poli-
cymakers disregarded the “known or obvious consequence” that a partic-
ular omission in their training program would cause city employees to
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violate citizens’ constitutional rights. Board of Comm’rs of Bryan Cty.
v. Brown, 520 U. S. 397, 410. Pp. 59-62.

(b) A pattern of similar constitutional violations by untrained employ-
ees is “ordinarily necessary” to demonstrate deliberate indifference.
Bryan Cty., supra, at 409. Without notice that a course of training is
deficient, decisionmakers can hardly be said to have deliberately chosen
a training program that will cause violations of constitutional rights.
Thompson does not contend that he proved a pattern of similar Brady
violations, and four reversals by Louisiana courts for dissimilar Brady
violations in the 10 years before the robbery trial could not have put
the district attorney’s office on notice of the need for specific training.
Pp. 62-63.

(c) Thompson mistakenly relies on the “single-incident” liability hy-
pothesized in Canton, contending that the Brady violation in his case
was the “obvious” consequence of failing to provide specific Brady train-
ing and that this “obviousness” showing can substitute for the pattern
of violations ordinarily necessary to establish municipal culpability. In
Canton, the Court theorized that if a city armed its police force and
deployed them into the public to capture fleeing felons without training
the officers in the constitutional limitation on the use of deadly force,
the failure to train could reflect the city’s deliberate indifference to the
highly predictable consequence, namely, violations of constitutional
rights. Failure to train prosecutors in their Brady obligations does not
fall within the narrow range of Canton’s hypothesized single-incident
liability. The obvious need for specific legal training present in Can-
ton’s scenario—police academy applicants are unlikely to be familiar
with constitutional constraints on deadly force and, absent training, can-
not obtain that knowledge—is absent here. Attorneys are trained in
the law and equipped with the tools to interpret and apply legal princi-
ples, understand constitutional limits, and exercise legal judgment.
They receive training before entering the profession, must usually sat-
isfy continuing-education requirements, often train on the job with more
experienced attorneys, and must satisfy licensing standards and ongoing
ethical obligations. Prosecutors not only are equipped but are ethically
bound to know what Brady entails and to perform legal research when
they are uncertain. Thus, recurring constitutional violations are not
the “obvious consequence” of failing to provide prosecutors with formal
in-house training. The nuance of the allegedly necessary training also
distinguishes the case from the example in Canton. Here, the prosecu-
tors were familiar with the general Brady rule. Thus, Thompson can-
not rely on the lack of an ability to cope with constitutional situations
that underlies the Canton hypothetical, but must assert that prosecu-
tors were not trained about particular Brady evidence or the specific
scenario related to the violation in his case. That sort of nuance simply
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cannot support an inference of deliberate indifference here. Contrary
to the holding below, it does not follow that, because Brady has gray
areas and some Brady decisions are difficult, prosecutors will so obvi-
ously make wrong decisions that failing to train them amounts, as it
must, to “a decision by the city itself to violate the Constitution.” Can-
ton, supra, at 395 (O’Connor, J., concurring in part and dissenting in
part). Pp. 63-T1.
578 F. 3d 293, reversed.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and SCALIA, KENNEDY, and ALITO, JJ., joined. SCALIA, J., filed a concur-
ring opinion, in which ALITO, J., joined, post, p. 72. GINSBURG, J., filed a
dissenting opinion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined,
post, p. 19.

Stuart Kyle Duncan, Appellate Chief, Louisiana Attorney
General’s Office, argued the cause for petitioners. With him
on the briefs were James D. “Buddy” Caldwell, Attorney
General, Ross W. Bergethon and Robert Abendroth, Assist-
ant Attorneys General, Graymond F. Martin, and Donna
R. Andrieu.

J. Gordon Cooney, Jr., argued the cause for respondent.
With him on the brief were Michael L. Banks, R. Ted Cruz,
and Allyson N. Ho.*

*Briefs of amici curiae urging reversal were filed for the National Dis-
trict Attorneys Association et al. by Edward C. Dawson and Richard B.
Farrer; for the National League of Cities et al. by Richard Ruda, Stephen
B. Kinnaird, Alexander M. R. Lyon, and Stephanos Bibas; and for the
Orleans Parish Assistant District Attorneys by Valentin M. Solino.

Briefs of amici curiae urging affirmance were filed for the Center on
the Administration of Criminal Law, New York University School of Law,
et al. by Martin J. Siegel, Anthony S. Barkow, and David B. Edwards, for
Former Federal Civil Rights Officials et al. by Paul D. Clement, Jeffrey S.
Bucholtz, Adam Conrad, Kelly Shackelford, Hiram S. Sasser III, and
Pamela S. Karlan; for the Innocence Network by Peter D. Isakoff, Keith
A. Findley, Peter J. Neufeld, and Barry Scheck; and for the National Asso-
ciation of Criminal Defense Lawyers by Joel B. Rudin and Joshua L.
Dratel.

Briefs of amici curiae were filed for the Alliance Defense Fund et al.
by Glen Lavy, Thomas Marcelle, and Ilya Shapiro; for the American Civil
Liberties Union et al. by Lisa S. Blatt, John A. Freedman, Joshua P.
Wilson, Steven R. Shapiro, and Mary Bauer; and for the District Attor-
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Opinion of the Court

JUSTICE THOMAS delivered the opinion of the Court.

The Orleans Parish District Attorney’s Office now con-
cedes that, in prosecuting respondent John Thompson for at-
tempted armed robbery, prosecutors failed to disclose evi-
dence that should have been turned over to the defense
under Brady v. Maryland, 373 U. S. 83 (1963). Thompson
was convicted. Because of that conviction Thompson
elected not to testify in his own defense in his later trial for
murder, and he was again convicted. Thompson spent 18
years in prison, including 14 years on death row. One month
before Thompson’s scheduled execution, his investigator dis-
covered the undisclosed evidence from his armed robbery
trial. The reviewing court determined that the evidence
was exculpatory, and both of Thompson’s convictions were
vacated.

After his release from prison, Thompson sued petitioner
Harry Connick, in his official capacity as the Orleans Parish
district attorney, for damages under Rev. Stat. §1979, 42
U.S.C.§1983. Thompson alleged that Connick had failed to
train his prosecutors adequately about their duty to produce
exculpatory evidence and that the lack of training had caused
the nondisclosure in Thompson’s robbery case. The jury
awarded Thompson $14 million, and the Court of Appeals
for the Fifth Circuit affirmed by an evenly divided en banc
court. We granted certiorari to decide whether a district
attorney’s office may be held liable under § 1983 for failure
to train based on a single Brady violation. We hold that
it cannot.

I

A
In early 1985, John Thompson was charged with the mur-

der of Raymond T. Liuzza, Jr., in New Orleans. Publicity
following the murder charge led the victims of an unrelated

neys Association of the State of New York by Anthony J. Servino and
Steven A. Bender.
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armed robbery to identify Thompson as their attacker. The
district attorney charged Thompson with attempted armed
robbery.

As part of the robbery investigation, a crime scene techni-
cian took from one of the victims’ pants a swatch of fabric
stained with the robber’s blood. Approximately one week
before Thompson’s armed robbery trial, the swatch was sent
to the crime laboratory. Two days before the trial, Assist-
ant District Attorney Bruce Whittaker received the crime
lab’s report, which stated that the perpetrator had blood
type B. There is no evidence that the prosecutors ever had
Thompson’s blood tested or that they knew what his blood
type was. Whittaker claimed he placed the report on As-
sistant District Attorney James Williams’ desk, but Williams
denied seeing it. The report was never disclosed to Thomp-
son’s counsel.

Williams tried the armed robbery case with Assistant
District Attorney Gerry Deegan. On the first day of trial,
Deegan checked all of the physical evidence in the case out
of the police property room, including the bloodstained
swatch. Deegan then checked all of the evidence but the
swatch into the courthouse property room. The prosecutors
did not mention the swatch or the crime lab report at trial,
and the jury convicted Thompson of attempted armed
robbery.

A few weeks later, Williams and Special Prosecutor Eric
Dubelier tried Thompson for the Liuzza murder. Because
of the armed robbery conviction, Thompson chose not to tes-
tify in his own defense. He was convicted and sentenced to
death. State v. Thompson, 516 So. 2d 349 (La. 1987). In
the 14 years following Thompson’s murder conviction, state
and federal courts reviewed and denied his challenges to the
conviction and sentence. See State ex rel. Thompson V.
Cain, 95-2463 (La. 4/25/96), 672 So. 2d 906; Thompson V.
Cain, 161 F. 3d 802 (CA5 1998). The State scheduled
Thompson’s execution for May 20, 1999.
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In late April 1999, Thompson’s private investigator discov-
ered the crime lab report from the armed robbery investiga-
tion in the files of the New Orleans Police Crime Laboratory.
Thompson was tested and found to have blood type O, prov-
ing that the blood on the swatch was not his. Thompson’s
attorneys presented this evidence to the district attorney’s
office, which, in turn, moved to stay the execution and vacate
Thompson’s armed robbery conviction.! The Louisiana
Court of Appeal then reversed Thompson’s murder convic-
tion, concluding that the armed robbery conviction unconsti-
tutionally deprived Thompson of his right to testify in his
own defense at the murder trial. State v. Thompson, 2002—
0361 (La. App. 7/17/02), 825 So. 2d 552. In 2003, the district
attorney’s office retried Thompson for Liuzza’s murder.?
The jury found him not guilty.

B

Thompson then brought this action against the district at-
torney’s office, Connick, Williams, and others, alleging that
their conduct caused him to be wrongfully convicted, incar-
cerated for 18 years, and nearly executed. The only claim
that proceeded to trial was Thompson’s claim under § 1983
that the district attorney’s office had violated Brady by fail-

! After Thompson discovered the crime lab report, former Assistant Dis-
trict Attorney Michael Riehlmann revealed that Deegan had confessed to
him in 1994 that he had “intentionally suppressed blood evidence in the
armed robbery trial of John Thompson that in some way exculpated the
defendant.” Record EX583; see also id., at 2677. Deegan apparently had
been recently diagnosed with terminal cancer when he made his confes-
sion. Following a disciplinary complaint by the district attorney’s office,
the Supreme Court of Louisiana reprimanded Riehlmann for failing to
disclose Deegan’s admission earlier. In re Riehlmann, 2004-0680 (La.
1/19/05), 891 So. 2d 1239.

2Thompson testified in his own defense at the second trial and presented
evidence suggesting that another man committed the murder. That man,
the government’s key witness at the first murder trial, had died in the
interval between the first and second trials.
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ing to disclose the crime lab report in his armed robbery
trial. See Brady, 373 U.S. 8. Thompson alleged liability
under two theories: (1) The Brady violation was caused by
an unconstitutional policy of the district attorney’s office; and
(2) the violation was caused by Connick’s deliberate indiffer-
ence to an obvious need to train the prosecutors in his office
in order to avoid such constitutional violations.

Before trial, Connick conceded that the failure to produce
the crime lab report constituted a Brady violation.? See
Record EX608, EX880. Accordingly, the District Court in-
structed the jury that the “only issue” was whether the non-
disclosure was caused by either a policy, practice, or custom
of the district attorney’s office or a deliberately indifferent
failure to train the office’s prosecutors. Id., at 1615.

Although no prosecutor remembered any specific training
session regarding Brady prior to 1985, it was undisputed at
trial that the prosecutors were familiar with the general
Brady requirement that the State disclose to the defense evi-
dence in its possession that is favorable to the accused.
Prosecutors testified that office policy was to turn crime lab
reports and other scientific evidence over to the defense.
They also testified that, after the discovery of the undis-
closed crime lab report in 1999, prosecutors disagreed about
whether it had to be disclosed under Brady absent knowl-
edge of Thompson’s blood type.

The jury rejected Thompson’s claim that an unconstitu-
tional office policy caused the Brady violation, but found the
district attorney’s office liable for failing to train the prosecu-
tors. The jury awarded Thompson $14 million in damages,
and the District Court added more than $1 million in attor-
ney’s fees and costs.

After the verdict, Connick renewed his objection—which
he had raised on summary judgment—that he could not have

3Because Connick conceded that the failure to disclose the crime lab
report violated Brady, that question is not presented here, and we do
not address it.
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been deliberately indifferent to an obvious need for more or
different Brady training because there was no evidence that
he was aware of a pattern of similar Brady violations. The
District Court rejected this argument for the reasons that it
had given in the summary judgment order. In that order,
the court had concluded that a pattern of violations is not
necessary to prove deliberate indifference when the need for
training is “so obvious.” No. Civ. A. 03-2045 (ED La., Nov.
15, 2005), App. to Pet. for Cert. 141a, 2005 WL 3541035, *13.
Relying on Canton v. Harris, 489 U. S. 378 (1989), the court
had held that Thompson could demonstrate deliberate indif-
ference by proving that “the DA’s office knew to a moral
certainty that assistan[t] [district attorneys] would acquire
Brady material, that without training it is not always obvi-
ous what Brady requires, and that withholding Brady mate-
rial will virtually always lead to a substantial violation of
constitutional rights.”* App. to Pet. for Cert. 141a, 2005
WL 3541035, *13.

A panel of the Court of Appeals for the Fifth Circuit af-
firmed. The panel acknowledged that Thompson did not
present evidence of a pattern of similar Brady violations, 553
F. 3d 836, 851 (2008), but held that Thompson did not need
to prove a pattern, id., at 854. According to the panel,
Thompson demonstrated that Connick was on notice of an
obvious need for Brady training by presenting evidence
“that attorneys, often fresh out of law school, would un-
doubtedly be required to confront Brady issues while at
the DA’s Office, that erroneous decisions regarding Brady
evidence would result in serious constitutional violations,
that resolution of Brady issues was often unclear, and that
training in Brady would have been helpful.” 553 F. 3d,
at 854.

4The District Court rejected Connick’s proposed deliberate indifference
jury instruction—which would have required Thompson to prove a pattern
of similar violations—for the same reasons as the summary judgment mo-
tion. Tr. 1013; Record 993; see also Tr. of Oral Arg. 26.
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The Court of Appeals sitting en banc vacated the panel
opinion, granted rehearing, and divided evenly, thereby af-
firming the District Court. 578 F. 3d 293 (CA5 2009) (per
curiam). In four opinions, the divided en banc court dis-
puted whether Thompson could establish municipal liability
for failure to train the prosecutors based on the single Brady
violation without proving a prior pattern of similar viola-
tions, and, if so, what evidence would make that showing.
We granted certiorari. 559 U. S. 1004 (2010).

II

The Brady violation conceded in this case occurred when
one or more of the four prosecutors involved with Thomp-
son’s armed robbery prosecution failed to disclose the crime
lab report to Thompson’s counsel. Under Thompson’s
failure-to-train theory, he bore the burden of proving both
(1) that Connick, the policymaker for the district attorney’s
office, was deliberately indifferent to the need to train the
prosecutors about their Brady disclosure obligation with re-
spect to evidence of this type and (2) that the lack of training
actually caused the Brady violation in this case. Connick
argues that he was entitled to judgment as a matter of law
because Thompson did not prove that he was on actual or
constructive notice of, and therefore deliberately indifferent
to, a need for more or different Brady training. We agree.’

5 Because we conclude that Thompson failed to prove deliberate indiffer-
ence, we need not reach causation. Thus, we do not address whether the
alleged training deficiency, or some other cause, was the “‘moving force,””
Canton v. Harris, 489 U. S. 378, 389 (1989) (quoting Monell v. New York
City Dept. of Social Servs., 436 U. S. 658, 694 (1978), and Polk County v.
Dodson, 454 U. S. 312, 326 (1981)), that “actually caused” the failure to
disclose the crime lab report, Canton, supra, at 391.

The same cannot be said for the dissent, however. Affirming the ver-
dict in favor of Thompson would require finding both that he proved delib-
erate indifference and that he proved causation. Perhaps unsurprisingly,
the dissent has not conducted the second step of the analysis, which would
require showing that the failure to provide particular training (which the
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A
Title 42 U. S. C. §1983 provides in relevant part:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . . .
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . ...”

A municipality or other local government may be liable
under this section if the governmental body itself “subjects”
a person to a deprivation of rights or “causes” a person “to
be subjected” to such deprivation. See Monell v. New York
City Dept. of Social Servs., 436 U. S. 658, 692 (1978). But,
under §1983, local governments are responsible only for
“their own illegal acts.” Pembaur v. Cincinnati, 475 U. S.
469, 479 (1986) (citing Momnell, 436 U. S., at 665—683). They
are not vicariously liable under §1983 for their employees’
actions. See id., at 691; Canton, 489 U. S., at 392; Board of
Comm’rs of Bryan Cty. v. Brown, 520 U. S. 397, 403 (1997)
(collecting cases).

Plaintiffs who seek to impose liability on local govern-
ments under § 1983 must prove that “action pursuant to offi-
cial municipal policy” caused their injury. Monell, 436 U. S.,

dissent never clearly identifies) “actually caused” the flagrant—and quite
possibly intentional—misconduct that occurred in this case. See post, at
98 (opinion of GINSBURG, J.) (assuming that, “[h]Jad Brady’s importance
been brought home to prosecutors,” the violation at issue “surely” would
not have occurred). The dissent believes that evidence that the prosecu-
tors allegedly “misapprehen[ded]” Brady proves causation. Post, at 104,
n. 20. Of course, if evidence of a need for training, by itself, were suffi-
cient to prove that the lack of training “actually caused” the violation at
issue, no causation requirement would be necessary because every plaintiff
who satisfied the deliberate indifference requirement would necessarily
satisfy the causation requirement.
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at 691; see id., at 694. Official municipal policy includes the
decisions of a government’s lawmakers, the acts of its policy-
making officials, and practices so persistent and widespread
as to practically have the force of law. See ibid.; Pembaur,
supra, at 480-481; Adickes v. S. H. Kress & Co., 398 U. S.
144, 167-168 (1970). These are “action[s] for which the
municipality is actually responsible.” Pembaur, supra, at
479-480.

In limited circumstances, a local government’s decision not
to train certain employees about their legal duty to avoid
violating citizens’ rights may rise to the level of an official
government policy for purposes of §1983. A municipality’s
culpability for a deprivation of rights is at its most tenuous
where a claim turns on a failure to train. See Oklahoma
City v. Tuttle, 471 U. S. 808, 822-823 (1985) (plurality opin-
ion) (“[A] ‘policy’ of ‘inadequate training’” is “far more nebu-
lous, and a good deal further removed from the constitutional
violation, than was the policy in Monell”). To satisfy the
statute, a municipality’s failure to train its employees in a
relevant respect must amount to “deliberate indifference to
the rights of persons with whom the [untrained employees]
come into contact.” Canton, 489 U. S., at 388. Only then
“can such a shortcoming be properly thought of as a city
‘policy or custom’ that is actionable under §1983.” Id.,
at 389.

“‘[Dleliberate indifference’ is a stringent standard of fault,
requiring proof that a municipal actor disregarded a known
or obvious consequence of his action.” Bryan Cty., 520
U.S., at 410. Thus, when city policymakers are on actual or
constructive notice that a particular omission in their train-
ing program causes city employees to violate citizens’ consti-
tutional rights, the city may be deemed deliberately indiffer-
ent if the policymakers choose to retain that program. Id.,
at 407. The city’s “‘policy of inaction’” in light of notice
that its program will cause constitutional violations “is the
functional equivalent of a decision by the city itself to violate
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the Constitution.” Canton, 489 U. S., at 395 (O’Connor, J.,
concurring in part and dissenting in part). A less stringent
standard of fault for a failure-to-train claim “would result in
de facto respondeat superior liability on municipalities . . ..”
Id., at 392; see also Pembaur, supra, at 483 (opinion of Bren-
nan, J.) (“[M]Junicipal liability under § 1983 attaches where—
and only where—a deliberate choice to follow a course of
action is made from among various alternatives by [the rele-

vant] officials . . . ”).
B

A pattern of similar constitutional violations by untrained
employees is “ordinarily necessary” to demonstrate deliber-
ate indifference for purposes of failure to train. Bryan Cty.,
520 U.S., at 409. Policymakers’ “continued adherence to
an approach that they know or should know has failed to
prevent tortious conduct by employees may establish the
conscious disregard for the consequences of their action—
the ‘deliberate indifference’—necessary to trigger municipal
liability.” Id., at 407. Without notice that a course of train-
ing is deficient in a particular respect, decisionmakers can
hardly be said to have deliberately chosen a training pro-
gram that will cause violations of constitutional rights.

Although Thompson does not contend that he proved a
pattern of similar Brady violations, 553 F. 3d, at 851, vacated,
578 F. 3d 293 (en banc), he points out that, during the 10
years preceding his armed robbery trial, Louisiana courts
had overturned four convictions because of Brady violations
by prosecutors in Connick’s office.® Those four reversals
could not have put Connick on notice that the office’s Brady
training was inadequate with respect to the sort of Brady
violation at issue here. None of those cases involved failure
to disclose blood evidence, a crime lab report, or physical or

SThompson had every incentive at trial to attempt to establish a pattern
of similar violations, given that the jury instruction allowed the jury to
find deliberate indifference based on, among other things, prosecutors’
“history of mishandling” similar situations. Record 1619.
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scientific evidence of any kind. Because those incidents are
not similar to the violation at issue here, they could not have
put Connick on notice that specific training was necessary to
avoid this constitutional violation.”

C
1

Instead of relying on a pattern of similar Brady violations,
Thompson relies on the “single-incident” liability that this
Court hypothesized in Canton. He contends that the Brady
violation in his case was the “obvious” consequence of failing
to provide specific Brady training, and that this showing of
“obviousness” can substitute for the pattern of violations or-
dinarily necessary to establish municipal culpability.

In Canton, the Court left open the possibility that, “in a
narrow range of circumstances,” a pattern of similar viola-
tions might not be necessary to show deliberate indifference.
Bryan Cty., supra, at 409. The Court posed the hypotheti-
cal example of a city that arms its police force with firearms
and deploys the armed officers into the public to capture
fleeing felons without training the officers in the constitu-
tional limitation on the use of deadly force. Canton, supra,
at 390, n. 10. Given the known frequency with which police
attempt to arrest fleeing felons and the “predictability that
an officer lacking specific tools to handle that situation will
violate citizens’ rights,” the Court theorized that a city’s de-
cision not to train the officers about constitutional limits on

“Thompson also asserts that this case is not about a “single incident”
because up to four prosecutors may have been responsible for the nondis-
closure of the crime lab report and, according to his allegations, withheld
additional evidence in his armed robbery and murder trials. But contem-
poraneous or subsequent conduct cannot establish a pattern of violations
that would provide “notice to the cit[y] and the opportunity to conform
to constitutional dictates . ...” Canton, 489 U. S., at 395 (O’Connor, J.,
concurring in part and dissenting in part). Moreover, no court has ever
found any of the other Brady violations that Thompson alleges occurred
in his armed robbery and murder trials.
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the use of deadly force could reflect the city’s deliberate in-
difference to the “highly predictable consequence,” namely,
violations of constitutional rights. Bryan Cty., supra, at
409. The Court sought not to foreclose the possibility, how-
ever rare, that the unconstitutional consequences of failing
to train could be so patently obvious that a city could be
liable under §1983 without proof of a pre-existing pattern
of violations.

Failure to train prosecutors in their Brady obligations
does not fall within the narrow range of Canton’s hypothe-
sized single-incident liability. The obvious need for specific
legal training that was present in the Canton scenario is
absent here. Armed police must sometimes make split-
second decisions with life-or-death consequences. There is
no reason to assume that police academy applicants are fa-
miliar with the constitutional constraints on the use of deadly
force. And, in the absence of training, there is no way for
novice officers to obtain the legal knowledge they require.
Under those circumstances there is an obvious need for some
form of training. In stark contrast, legal “[t]raining is what
differentiates attorneys from average public employees.”
578 F. 3d, at 304-305 (opinion of Clement, J.).

Attorneys are trained in the law and equipped with the
tools to interpret and apply legal principles, understand con-
stitutional limits, and exercise legal judgment. Before they
may enter the profession and receive a law license, all attor-
neys must graduate from law school or pass a substantive
examination; attorneys in the vast majority of jurisdictions
must do both. See, e. g., La. State Bar Assn. (LSBA), Arti-
cles of Incorporation, La. Rev. Stat. Ann. §37, ch. 4, App.,
Art. 14, §7 (1988 West Supp.) (as amended through 1985).
These threshold requirements are designed to ensure that
all new attorneys have learned how to find, understand, and
apply legal rules. Cf. United States v. Cronic, 466 U. S. 648,
658, 664 (1984) (noting that the presumption “that the lawyer
is competent to provide the guiding hand that the defendant
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needs” applies even to young and inexperienced lawyers in
their first jury trial and even when the case is complex).

Nor does professional training end at graduation. Most
jurisdictions require attorneys to satisfy continuing-
education requirements. See, e. g., LSBA, Articles of Incor-
poration, Art. 16, Rule 1.1(b) (effective 1987); La. Sup. Ct.
Rule XXX (effective 1988). Even those few jurisdictions
that do not impose mandatory continuing-education require-
ments mandate that attorneys represent their clients compe-
tently and encourage attorneys to engage in continuing
study and education. See, e.g., Mass. Rule Prof. Conduct
1.1 and comment 6 (West 2006). Before Louisiana adopted
continuing-education requirements, it imposed similar gen-
eral competency requirements on its state bar. LSBA, Arti-
cles of Incorporation, Art. 16, EC 1-1, 1-2, DR 6-101 (West
1974) (effective 1971).

Attorneys who practice with other attorneys, such as in
district attorney’s offices, also train on the job as they learn
from more experienced attorneys. For instance, here in the
Orleans Parish District Attorney’s Office, junior prosecutors
were trained by senior prosecutors who supervised them as
they worked together to prepare cases for trial, and trial
chiefs oversaw the preparation of the cases. Senior attor-
neys also circulated court decisions and instructional memo-
randa to keep the prosecutors abreast of relevant legal
developments.

In addition, attorneys in all jurisdictions must satisfy char-
acter and fitness standards to receive a law license and are
personally subject to an ethical regime designed to reinforce
the profession’s standards. See, e. g., LSBA, Articles of In-
corporation, Art. 14, §7 (1985); see generally id., Art. 16
(1971) (Code of Professional Responsibility). Trial lawyers
have a “duty to bring to bear such skill and knowledge as
will render the trial a reliable adversarial testing process.”
Strickland v. Washington, 466 U. S. 668, 688 (1984). Prose-
cutors have a special “duty to seek justice, not merely to
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convict.” LSBA, Articles of Incorporation, Art. 16, EC 7-13
(1971); ABA Standards for Criminal Justice 3-1.1(c) (2d ed.
1980). Among prosecutors’ unique ethical obligations is the
duty to produce Brady evidence to the defense. See, e.g.,
LSBA, Articles of Incorporation, Art. 16, EC 7-13 (1971);
ABA Model Rule of Prof. Conduct 3.8(d) (1984).% An attor-
ney who violates his or her ethical obligations is subject to
professional discipline, including sanctions, suspension, and
disbarment. See, e.g., LSBA, Articles of Incorporation,
Art. 15, §§5, 6 (1971); id., Art. 16, DR 1-102; ABA Model
Rule of Prof. Conduct 8.4 (1984).

In light of this regime of legal training and professional
responsibility, recurring constitutional violations are not the
“obvious consequence” of failing to provide prosecutors with
formal in-house training about how to obey the law. Bryan
Cty., 520 U. S., at 409. Prosecutors are not only equipped

8The Louisiana State Bar Code of Professional Responsibility included
a broad understanding of the prosecutor’s duty to disclose in 1985:

“With respect to evidence and witnesses, the prosecutor has responsibil-
ities different from those of a lawyer in private practice: the prosecutor
should make timely disclosure to the defense of available evidence, known
to him, that tends to negate the guilt of the accused, mitigate the degree
of the offense, or reduce the punishment. Further, a prosecutor should
not intentionally avoid pursuit of evidence merely because he believes it
will damage the prosecution’s case or aid the accused.” LSBA, Articles
of Incorporation, Art. 16, EC 7-13 (1971); see also ABA Model Rule of
Prof. Conduct 3.8(d) (1984) (“The prosecutor in a criminal case shall . . .
make timely disclosure to the defense of all evidence or information known
to the prosecutor that tends to negate the guilt of the accused or mitigates
the offense . ..”).

In addition to these ethical rules, the Louisiana Code of Criminal Proce-
dure, with which Louisiana prosecutors are no doubt familiar, in 1985 re-
quired prosecutors, upon order of the court, to permit inspection of evi-
dence “favorable to the defendant . . . which [is] material and relevant to
the issue of guilt or punishment,” La. Code Crim. Proc. Ann., Art. 718
(West 1981) (added 1977), as well as “any results or reports” of “scientific
tests or experiments, made in connection with or material to the particular
case,” if those reports are exculpatory or intended for use at trial, id.,
Art. 719.
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but are also ethically bound to know what Brady entails and
to perform legal research when they are uncertain. A dis-
trict attorney is entitled to rely on prosecutors’ professional
training and ethical obligations in the absence of specific rea-
son, such as a pattern of violations, to believe that those tools
are insufficient to prevent future constitutional violations in
“the usual and recurring situations with which [the prosecu-
tors] must deal.”® Canton, 489 U.S., at 391. A licensed
attorney making legal judgments, in his capacity as a prose-
cutor, about Brady material simply does not present the
same “highly predictable” constitutional danger as Canton’s
untrained officer.

A second significant difference between this case and the
example in Canton is the nuance of the allegedly necessary
training. The Canton hypothetical assumes that the armed
police officers have no knowledge at all of the constitutional
limits on the use of deadly force. But it is undisputed here
that the prosecutors in Connick’s office were familiar with
the general Brady rule. Thompson’s complaint therefore
cannot rely on the utter lack of an ability to cope with consti-
tutional situations that underlies the Canton hypothetical,
but rather must assert that prosecutors were not trained
about particular Brady evidence or the specific scenario re-
lated to the violation in his case. That sort of nuance simply
cannot support an inference of deliberate indifference here.
As the Court said in Canton, “[iln virtually every instance
where a person has had his or her constitutional rights vio-
lated by a city employee, a §1983 plaintiff will be able to
point to something the city ‘could have done’ to prevent the
unfortunate incident.” 489 U. S., at 392 (citing Tuttle, 471
U. S, at 823 (plurality opinion)).

9Contrary to the dissent’s assertion, see post, at 108, n. 26 (citing post,
at 96-98), a prosecutor’s youth is not a “specific reason” not to rely on
professional training and ethical obligations. See supra, at 64-65 (citing
United States v. Cronic, 466 U. S. 648, 658, 664 (1984)).
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Thompson suggests that the absence of any formal train-
ing sessions about Brady is equivalent to the complete ab-
sence of legal training that the Court imagined in Canton.
But failure-to-train liability is concerned with the substance
of the training, not the particular instructional format.
The statute does not provide plaintiffs or courts carte
blanche to micromanage local governments throughout the
United States.

We do not assume that prosecutors will always make cor-
rect Brady decisions or that guidance regarding specific
Brady questions would not assist prosecutors. But showing
merely that additional training would have been helpful in
making difficult decisions does not establish municipal liabil-
ity. “[Plrov[ing] that an injury or accident could have been
avoided if an [employee] had had better or more training,
sufficient to equip him to avoid the particular injury-causing
conduct” will not suffice. Canton, supra, at 391. The pos-
sibility of single-incident liability that the Court left open in
Canton is not this case.!’

2

The dissent rejects our holding that Canton’s hypothe-
sized single-incident liability does not, as a legal matter, en-
compass failure to train prosecutors in their Brady obliga-
tion. It would instead apply the Canton hypothetical to this
case, and thus devotes almost all of its opinion to explaining

1 Thompson also argues that he proved deliberate indifference by “di-
rect evidence of policymaker fault” and so, presumably, did not need to
rely on circumstantial evidence at all. Brief for Respondent 37. In sup-
port, Thompson contends that Connick created a “culture of indifference”
in the district attorney’s office, id., at 38, as evidenced by Connick’s own
allegedly inadequate understanding of Brady, the office’s unwritten Brady
policy that was later incorporated into a 1987 handbook, and an officewide
“restrictive discovery policy,” Brief for Respondent 39-40. This argu-
ment is essentially an assertion that Connick’s office had an unconstitu-
tional policy or custom. The jury rejected this claim, and Thompson does
not challenge that finding.
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why the evidence supports liability under that theory.!! But
the dissent’s attempt to address our holding—by pointing out
that not all prosecutors will necessarily have enrolled in
criminal procedure class—misses the point. See post, at 106—
107. The reason why the Canton hypothetical is inapplicable

1The dissent spends considerable time finding new Brady violations in
Thompson’s trials. See post, at 81-90. How these violations are relevant
even to the dissent’s own legal analysis is “a mystery.” Post, at 81, n. 2.
The dissent does not list these violations among the “[a]bundant evidence”
that it believes supports the jury’s finding that Brady training was obvi-
ously necessary. Post, at 93. Nor does the dissent quarrel with our con-
clusion that contemporaneous or subsequent conduct cannot establish a
pattern of violations. The only point appears to be to highlight what the
dissent sees as sympathetic, even if legally irrelevant, facts.

In any event, the dissent’s findings are highly suspect. In finding two
of the “new” violations, the dissent belatedly tries to reverse the Court
of Appeals’ 1998 decision that those Brady claims were “without merit.”
Compare Thompson v. Cain, 161 F. 3d 802, 806-808 (CA5) (rejecting
Brady claims regarding the Perkins-Liuzza audiotapes and the Perkins
police report), with post, at 85-86 (concluding that these were Brady viola-
tions). There is no basis to the dissent’s suggestion that materially new
facts have called the Court of Appeals’ 1998 decision into question.
Cf. State v. Thompson, 2002-0361, p. 6 (La. App. 7/17/02), 825 So. 2d 552,
555 (noting Thompson’s admission that some of his current Brady claims
“halve] been rejected by both the Louisiana Supreme Court and the fed-
eral courts”). Regarding the bloodstained swatch, which the dissent as-
serts prosecutors “blocked” the defense from inspecting by sending it to
the crime lab for testing, post, at 84, Thompson’s counsel conceded at oral
argument that trial counsel had access to the evidence locker where the
swatch was recorded as evidence. See Tr. of Oral Arg. 37, 42; Record
EX42, EX43 (evidence card identifying “One (1) Piece of Victims [sic/
Right Pants Leg, W/Blood” among the evidence in the evidence locker and
indicating that some evidence had been checked out); Tr. 401 (testimony
from Thompson’s counsel that he “[wlent down to the evidence room and
checked all of the evidence”); id., at 103, 369-370, 586, 602 (testimony that
evidence card was “available to the public,” would have been available to
Thompson’s counsel, and would have been seen by Thompson’s counsel
because it was stapled to the evidence bag in “the normal process”).
Moreover, the dissent cannot seriously believe that the jury could have
found Brady violations—indisputably, questions of law. See post, at 89,
n. 10, 92, n. 11.
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is that attorneys, unlike police officers, are equipped with the
tools to find, interpret, and apply legal principles.

By the end of its opinion, however, the dissent finally re-
veals that its real disagreement is not with our holding today,
but with this Court’s precedent. The dissent does not see
“any reason,” post, at 108, for the Court’s conclusion in
Bryan County that a pattern of violations is “ordinarily nec-
essary” to demonstrate deliberate indifference for purposes
of failure to train, 520 U. S., at 409. Cf. id., at 406—408 (ex-
plaining why a pattern of violations is ordinarily necessary).
But cf. post, at 108 (describing our reliance on Bryan County
as “imply[ing]” a new “limitation” on §1983). As our prece-
dent makes clear, proving that a municipality itself actually
caused a constitutional violation by failing to train the of-
fending employee presents “difficult problems of proof,” and
we must adhere to a “stringent standard of fault,” lest mu-
nicipal liability under §1983 collapse into respondeat supe-
rior.2  Bryan Cty., supra, at 406, 410; see Canton, 489 U. S.,
at 391-392.

3

The District Court and the Court of Appeals panel errone-
ously believed that Thompson had proved deliberate indiffer-
ence by showing the “obviousness” of a need for additional
training. They based this conclusion on Connick’s aware-
ness that (1) prosecutors would confront Brady issues while

12 Although the dissent acknowledges that “deliberate indifference liabil-
ity and respondeat superior liability are not one and the same,” the opin-
ion suggests that it believes otherwise. Post, at 109, n. 28; see, e. g., post,
at 109 (asserting that “the buck stops with [the district attorney]”); post,
at 100 (suggesting municipal liability attaches when “the prosecutors”
themselves are “deliberately indifferent to what the law requires”). We
stand by the longstanding rule—reaffirmed by a unanimous Court earlier
this Term—that to prove a violation of § 1983, a plaintiff must prove that
“the municipality’s own wrongful conduct” caused his injury, not that the
municipality is ultimately responsible for the torts of its employees. Los
Angeles County v. Humphries, 562 U. S. 29, 38 (2010); see id., at 35, 36
(citing Monell, 436 U. S., at 691).
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at the district attorney’s office; (2) inexperienced prosecu-
tors were expected to understand Brady’s requirements;
(3) Brady has gray areas that make for difficult choices;
and (4) erroneous decisions regarding Brady evidence would
result in constitutional violations. 553 F. 3d, at 854; App.
to Pet. for Cert. 141a, 2005 WL 3541035, *13. This is
insufficient.

It does not follow that, because Brady has gray areas and
some Brady decisions are difficult, prosecutors will so ob-
viously make wrong decisions that failing to train them
amounts to “a decision by the city itself to violate the Consti-
tution.” Canton, supra, at 395 (O’Connor, J., concurring in
part and dissenting in part). To prove deliberate indiffer-
ence, Thompson needed to show that Connick was on notice
that, absent additional specified training, it was “highly pre-
dictable” that the prosecutors in his office would be con-
founded by those gray areas and make incorrect Brady deci-
sions as a result. In fact, Thompson had to show that it was
so predictable that failing to train the prosecutors amounted
to conscious disregard for defendants’ Brady rights. See
Bryan Cty., supra, at 409; Canton, supra, at 389. He did
not do so.

111

The role of a prosecutor is to see that justice is done.
Berger v. United States, 295 U. S. 78, 88 (1935). “It is as
much [a prosecutor’s] duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to use
every legitimate means to bring about a just one.” Ibid.
By their own admission, the prosecutors who tried Thomp-
son’s armed robbery case failed to carry out that responsibil-
ity. But the only issue before us is whether Connick, as the
policymaker for the district attorney’s office, was deliber-
ately indifferent to the need to train the attorneys under
his authority.

We conclude that this case does not fall within the narrow
range of “single-incident” liability hypothesized in Canton as
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a possible exception to the pattern of violations necessary to
prove deliberate indifference in §1983 actions alleging fail-
ure to train. The District Court should have granted Con-
nick judgment as a matter of law on the failure-to-train claim
because Thompson did not prove a pattern of similar viola-
tions that would “establish that the ‘policy of inaction’ [was]
the functional equivalent of a decision by the city itself to
violate the Constitution.” Canton, supra, at 395 (opinion of
O’Connor, J.).
The judgment of the United States Court of Appeals for
the Fifth Circuit is reversed.
It is so ordered.

JUSTICE SCALIA, with whom JUSTICE ALITO joins,
concurring.

I join the Court’s opinion in full. I write separately only
to address several aspects of the dissent.

1. The dissent’s lengthy excavation of the trial record is
a puzzling exertion. The question presented for our review
is whether a municipality is liable for a single Brady viola-
tion by one of its prosecutors, even though no pattern or
practice of prior violations put the municipality on notice of
a need for specific training that would have prevented it.
See Brady v. Maryland, 373 U. S. 8 (1963). That question
is a legal one: whether a Brady violation presents one of
those rare circumstances we hypothesized in Canton’s foot-
note 10, in which the need for training in constitutional re-
quirements is so obvious ex ante that the municipality’s
failure to provide that training amounts to deliberate indif-
ference to constitutional violations. See Canton v. Harris,
489 U. S. 378, 390, n. 10 (1989).

The dissent defers consideration of this question until the
twenty-third page of its opinion. It first devotes consider-
able space to allegations that Connick’s prosecutors misun-
derstood Brady when asked about it at trial, see post, at
93-95 (opinion of GINSBURG, J.), and to supposed gaps in the
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Brady guidance provided by Connick’s office to prosecutors,
including deficiencies (unrelated to the specific Brady viola-
tion at issue in this case) in a policy manual published by
Connick’s office three years after Thompson’s trial, see post,
at 96-98. None of that is relevant. Thompson’s failure-to-
train theory at trial was not based on a pervasive culture of
indifference to Brady, but rather on the inevitability of mis-
takes over enough iterations of criminal trials. The District
Court instructed the jury it could find Connick deliberately
indifferent if:

“First: The District Attorney was certain that prosecu-
tors would confront the situation where they would have
to decide which evidence was required by the constitu-
tion to be provided to an accused];]

“Second: The situation involved a difficult choice, or one
that prosecutors had a history of mishandling, such
that additional training, supervision, or monitoring was
clearly needed[; and]

“Third: The wrong choice by a prosecutor in that situa-
tion will frequently cause a deprivation of an accused’s
constitutional rights.” App. 828.

That theory of deliberate indifference would repeal the law
of Monell' in favor of the Law of Large Numbers. Brady
mistakes are inevitable. So are all species of error routinely
confronted by prosecutors: authorizing a bad warrant; los-
ing a Batson? claim; crossing the line in closing argument,
or eliciting hearsay that violates the Confrontation Clause.
Nevertheless, we do not have “de facto respondeat superior
liability,” Canton, 489 U. S., at 392, for each such violation
under the rubric of failure to train simply because the munic-
ipality does not have a professional educational program cov-

! Monell v. New York City Dept. of Social Servs., 436 U. S. 658 (1978).
2 Batson v. Kentucky, 476 U. S. 79 (1986).
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ering the specific violation in sufficient depth.®? Were
Thompson’s theory the law, there would have been no need
for Canton’s footnote to confine its hypothetical to the ex-
treme circumstance of arming police officers with guns with-
out telling them about the constitutional limitations upon
shooting fleeing felons; the District Court’s instructions
cover every recurring situation in which citizens’ rights can
be violated.

That result cannot be squared with our admonition that
failure-to-train liability is available only in “limited circum-
stances,” id., at 387, and that a pattern of constitutional vio-
lations is “ordinarily necessary to establish municipal culpa-
bility and causation,” Board of Comm’rs of Bryan Cty. v.
Brown, 520 U. S. 397, 409 (1997). These restrictions are in-
dispensable because without them, “failure to train” would
become a talismanic incantation producing municipal liability
“[iln virtually every instance where a person has had his or
her constitutional rights violated by a city employee”—which
is what Monell rejects. Canton, 489 U. S., at 392. Worse,
it would “engage the federal courts in an endless exercise
of second-guessing municipal employee-training programs,”
thereby diminishing the autonomy of state and local govern-
ments. Ibid.

2. Perhaps for that reason, the dissent does not seriously
contend that Thompson’s theory of recovery was proper.
Rather, it accuses Connick of acquiescing in that theory at
trial. See post, at 102. The accusation is false. Connick’s

31 do not share the dissent’s confidence that this result will be avoided
by the instruction’s requirement that “‘more likely than not the Brady
material would have been produced if the prosecutors involved in his un-
derlying criminal cases had been properly trained, supervised or moni-
tored regarding the production of Brady evidence.”” Post, at 101-102,
n. 17 (quoting Tr. 1100). How comforting that assurance is depends en-
tirely on what proper training consists of. If it is not limited to training
in aspects of Brady that have been repeatedly violated, but includes—as
the dissent would have it include here—training that would avoid any
one-time violation, the assurance is no assurance at all.
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central claim was and is that failure-to-train liability for a
Brady violation cannot be premised on a single incident, but
requires a pattern or practice of previous violations. He
pressed that argument at the summary judgment stage but
was rebuffed. At trial, when Connick offered a jury instruc-
tion to the same effect, the trial judge effectively told him
to stop bringing up the subject:

“[Connick’s counsel]: Also, as part of that definition in
that same location, Your Honor, we would like to include
language that says that deliberate indifference to train-
ing requires a pattern of similar violations and proof
of deliberate indifference requires more than a single
isolated act.

“[Thompson’s counsel]: That’s not the law, Your Honor.

“THE COURT: No, I'm not giving that. That was
in your motion for summary judgment that I denied.”
Tr. 1013.

Nothing more is required to preserve a claim of error. See
Fed. Rule Civ. Proc. 51(d)(1)(B).*

3. But in any event, to recover from a municipality under
42 U. S. C. §1983, a plaintiff must satisfy a “rigorous” stand-
ard of causation, Bryan Cty., 520 U. S., at 405; he must “dem-
onstrate a direct causal link between the municipal action
and the deprivation of federal rights,” id., at 404. Thomp-

4The dissent’s contention that “[t]he instruction Connick proposed re-
sembled the charge given by the District Court,” post, at 102, n. 18, disre-
gards his requested instruction concerning the necessity of a pattern of
prior violations. It is meaningless to say that after “the court rejected
[Connick’s] categorical position,” as it did, he did not “assail the District
Court’s formulation of the deliberate indifference instruction,” post, at 103,
n. 18. The prior-pattern requirement was part of Connick’s requested
formulation of deliberate indifference: “To prove deliberate indifference, a
plaintiff must demonstrate ‘at least a pattern of similar violations arising
from training that is so clearly inadequate as to be obviously likely to
result in a constitutional violation.”” Record, Doc. 94, p. 18 (emphasis
added).
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son cannot meet that standard. The withholding of evidence
in his case was almost certainly caused not by a failure to
give prosecutors specific training, but by miscreant prosecu-
tor Gerry Deegan’s willful suppression of evidence he be-
lieved to be exculpatory, in an effort to railroad Thompson.
According to Deegan’s colleague Michael Riehlmann, in 1994
Deegan confessed to him—in the same conversation in which
Deegan revealed he had only a few months to live—that
he had “suppressed blood evidence in the armed rob-
bery trial of John Thompson that in some way exculpated
the defendant.” App. 367; see also id., at 362 (“[Deegan]
told me . .. that he had failed to inform the defense of excul-
patory information”). I have no reason to disbelieve that
account, particularly since Riehlmann’s testimony hardly
paints a flattering picture of himself: Riehlmann kept silent
about Deegan’s misconduct for another five years, as a result
of which he incurred professional sanctions. See In re Riehl-
mann, 2004-0680 (La. 1/19/05), 891 So. 2d 1239. And if
Riehlmann’s story is true, then the “moving force,” Bryan
Cty., supra, at 404 (internal quotation marks omitted), be-
hind the suppression of evidence was Deegan, not a failure
of continuing legal education.

4. The dissent suspends disbelief about this, insisting that
with proper Brady training, “surely at least one” of the
prosecutors in Thompson’s trial would have turned over the
lab report and blood swatch. Post, at 98. But training
must consist of more than mere broad encomiums of Brady:
We have made clear that “the identified deficiency in a city’s
training program [must be] closely related to the ultimate
injury.” Canton, supra, at 391. So even indulging the dis-
sent’s assumption that Thompson’s prosecutors failed to dis-
close the lab report in good faith—in a way that could be
prevented by training—what sort of training would have
prevented the good-faith nondisclosure of a blood report not
known to be exculpatory?
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Perhaps a better question to ask is what legally accurate
training would have prevented it. The dissent’s suggestion
is to instruct prosecutors to ignore the portion of Brady lim-
iting prosecutors’ disclosure obligations to evidence that is
“favorable to an accused,” 373 U. S., at 87. Instead, the dis-
sent proposes that “Connick could have communicated to Or-
leans Parish prosecutors, in no uncertain terms, that, ‘[ilf
you have physical evidence that, if tested, can establish the
innocence of the person who is charged, you have to turn it
over.”” Post, at 97, n. 13 (quoting Tr. of Oral Arg. 34).
Though labeled a training suggestion, the dissent’s proposal
is better described as a sub silentio expansion of the sub-
stantive law of Brady. If any of our cases establishes such
an obligation, I have never read it, and the dissent does not
cite it.?

Since Thompson’s trial, however, we have decided a case
that appears to say just the opposite of the training the dis-
sent would require: In Arizona v. Youngblood, 488 U. S. 51,
58 (1988), we held that “unless a criminal defendant can show
bad faith on the part of the police, failure to preserve poten-
tially useful evidence does not constitute a denial of due proc-
ess of law.” We acknowledged that “Brady . . . makes the
good or bad faith of the State irrelevant when the State fails
to disclose to the defendant material exculpatory evidence,”
but concluded that “the Due Process Clause requires a dif-

>What the dissent does cite in support of its theory comes from an unex-
pected source: Connick’s testimony about what qualifies as Brady mate-
rial. See post, at 98, n. 13. (“Or Connick could have told prosecutors what
he told the jury when he was asked whether a prosecutor must disclose a
crime lab report to the defense, even if the prosecutor does not know the
defendant’s blood type: ‘Under the law it qualifies as Brady material’”
(quoting Tr. 872)). Given the effort the dissent has expended persuading
us that Connick’s understanding of Brady is profoundly misguided, its
newfound trust in his expertise on the subject is, to the say the least,
surprising.
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ferent result when we deal with the failure of the State to
preserve evidentiary material of which no more can be said
than that it could have been subjected to tests, the results
of which might have exonerated the defendant.” Id., at 57.
Perhaps one day we will recognize a distinction between
good-faith failures to preserve from destruction evidence
whose inculpatory or exculpatory character is unknown, and
good-faith failures to turn such evidence over to the defense.
But until we do so, a failure to train prosecutors to observe
that distinction cannot constitute deliberate indifference.

5. By now the reader has doubtless guessed the best-kept
secret of this case: There was probably no Brady violation
at all—except for Deegan’s (which, since it was a bad-faith,
knowing violation, could not possibly be attributed to lack of
training).® The dissent surely knows this, which is why it
leans heavily on the fact that Connick conceded that Brady
was violated. I can honor that concession in my analysis of
the case because even if it extends beyond Deegan’s deliber-
ate actions, it remains irrelevant to Connick’s training obliga-
tions. For any Brady violation apart from Deegan’s was
surely on the very frontier of our Brady jurisprudence; Con-
nick could not possibly have been on notice decades ago that
he was required to instruct his prosecutors to respect a right
to untested evidence that we had not (and still have not)
recognized. As a consequence, even if I accepted the dis-
sent’s conclusion that failure-to-train liability could be prem-
ised on a single Brady error, I could not agree that the lack
of an accurate training regimen caused the violation Connick
has conceded.

6The dissent’s only response to this is that the jury must have found
otherwise, since it was instructed that “‘[f]or liability to attach because
of a failure to train, the fault must be in the training program itself, not
in any particular prosecutor.”” Post, at 105, n. 20 (quoting Tr. 1098). But
this instruction did not require the jury to find that Deegan did not commit
a bad-faith, knowing violation; it merely prevented the jury from finding
that, if he did so, Connick was liable for a failure to train. I not only
agree with that; it is part of my point.


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


Cite as: 563 U. S. 51 (2011) 79

GINSBURG, J., dissenting

JUSTICE GINSBURG, with whom JUSTICE BREYER, JUS-
TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.

In Brady v. Maryland, 373 U. S. 83, 87 (1963), this Court
held that due process requires the prosecution to turn over
evidence favorable to the accused and material to his guilt
or punishment. That obligation, the parties have stipulated,
was dishonored in this case; consequently, John Thompson
spent 18 years in prison, 14 of them isolated on death row,
before the truth came to light: He was innocent of the charge
of attempted armed robbery, and his subsequent trial on a
murder charge, by prosecutorial design, was fundamentally
unfair.

The Court holds that the Orleans Parish District Attor-
ney’s Office (District Attorney’s Office or Office) cannot be
held liable, in a civil rights action under 42 U. S. C. §1983,
for the grave injustice Thompson suffered. That is so, the
Court tells us, because Thompson has shown only an aber-
rant Brady violation, not a routine practice of giving short
shrift to Brady’s requirements. The evidence presented to
the jury that awarded compensation to Thompson, however,
points distinctly away from the Court’s assessment. As the
trial record in the §1983 action reveals, the conceded, long-
concealed prosecutorial transgressions were neither isolated
nor atypical.

From the top down, the evidence showed, members of the
District Attorney’s Office, including the District Attorney
himself, misperceived Brady’s compass and therefore inade-
quately attended to their disclosure obligations. Through-
out the pretrial and trial proceedings against Thompson, the
team of four engaged in prosecuting him for armed robbery
and murder hid from the defense and the court exculpatory
information Thompson requested and had a constitutional
right to receive. The prosecutors did so despite multiple
opportunities, spanning nearly two decades, to set the record
straight. Based on the prosecutors’ conduct relating to
Thompson’s trials, a fact trier could reasonably conclude that
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inattention to Brady was standard operating procedure at
the District Attorney’s Office.

What happened here, the Court’s opinion obscures, was no
momentary oversight, no single incident of a lone officer’s
misconduct. Instead, the evidence demonstrated that mis-
perception and disregard of Brady’s disclosure requirements
were pervasive in Orleans Parish. That evidence, I would
hold, established persistent, deliberately indifferent conduct
for which the District Attorney’s Office bears responsibility
under § 1983.

I dissent from the Court’s judgment mindful that Brady
violations, as this case illustrates, are not easily detected.
But for a chance discovery made by a defense team investiga-
tor weeks before Thompson’s scheduled execution, the evi-
dence that led to his exoneration might have remained under
wraps. The prosecutorial concealment Thompson encoun-
tered, however, is bound to be repeated unless municipal
agencies bear responsibility—made tangible by § 1983 liabil-
ity—for adequately conveying what Brady requires and for
monitoring staff compliance. Failure to train, this Court has
said, can give rise to municipal liability under § 1983 “where
the failure . . . amounts to deliberate indifference to the
rights of persons with whom the [untrained employees] come
into contact.” Canton v. Harris, 489 U. S. 378, 388 (1989).
That standard is well met in this case.

I

I turn first to a contextual account of the Brady violations
that infected Thompson’s trials.

A

In the early morning hours of December 6, 1984, an assail-
ant shot and killed Raymond T. Liuzza, Jr., son of a promi-
nent New Orleans business executive, on the street front-
ing the victim’s home. Only one witness saw the assailant.
As recorded in two contemporaneous police reports, that
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eyewitness initially described the assailant as African-
American, six feet tall, with “close cut hair.” Record EX2-
EX3, EX9.! Thompson is five feet eight inches tall and, at
the time of the murder, styled his hair in a large “Afro.”
Id., at EX13. The police reports of the witness’ immediate
identification were not disclosed to Thompson or to the court.

While engaged in the murder investigation, the Orleans
Parish prosecutors linked Thompson to another violent crime
committed three weeks later. On December 28, an assailant
attempted to rob three siblings at gunpoint. During the
struggle, the perpetrator’s blood stained the oldest child’s
pant leg. That blood, preserved on a swatch of fabric cut
from the pant leg by a crime scene analyst, was eventually
tested. The test conclusively established that the perpetra-
tor’s blood was type B. Id., at EX151. Thompson’s blood
is type O. His prosecutors failed to disclose the existence
of the swatch or the test results.

B

One month after the Liuzza murder, Richard Perkins, a
man who knew Thompson, approached the Liuzza family.
Perkins did so after the family’s announcement of a $15,000
reward for information leading to the murderer’s conviction.
Police officers surreptitiously recorded the Perkins-Liuzza
conversations.? As documented on tape, Perkins told the
family, “I don’t mind helping [you] catch [the perpetrator],
... but I would like [you] to help me and, you know, I’ll help

! Exhibits entered into evidence in Thompson’s §1983 trial are herein
cited by reference to the page number in the exhibit binder compiled by
the District Court and included in the record on appeal.

2The majority endorses the Fifth Circuit’s conclusion that, when Thomp-
son was tried for murder, no Brady violation occurred with respect to
these audio tapes “[blecause defense counsel had knowledge of such evi-
dence and could easily have requested access from the prosecution.”
Thompson v. Cain, 161 F. 3d 802, 806-807 (1998); ante, at 69, n. 11. The
basis for that asserted “knowledge” is a mystery. The recordings secretly
made did not come to light until long after Thompson’s trials.
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[youl.” Id., at EX479, EX481. Once the family assured
Perkins, “we’re on your side, we want to try and help
you,” id., at EX481, Perkins intimated that Thompson and
another man, Kevin Freeman, had been involved in Liuzza’s
murder. Perkins thereafter told the police what he had
learned from Freeman about the murder, and that informa-
tion was recorded in a police report. Based on Perkins’ ac-
count, Thompson and Freeman were arrested on murder
charges.

Freeman was six feet tall and went by the name “Kojak”
because he kept his hair so closely trimmed that his scalp
was visible. Unlike Thompson, Freeman fit the eyewitness’
initial description of the Liuzza assailant’s height and hair
style. As the Court notes, ante, at 56, n. 2, Freeman became
the key witness for the prosecution at Thompson’s trial for
the murder of Liuzza.

After Thompson’s arrest for the Liuzza murder, the father
of the armed robbery victims saw a newspaper photo of
Thompson with a large Afro hairstyle and showed it to his
children. He reported to the District Attorney’s Office that
the children had identified Thompson as their attacker, and
the children then picked that same photo out of a “photo-
graphic lineup.” Record EX120, EX642-EX643. Indicting
Thompson on the basis of these questionable identifications,
the District Attorney’s Office did not pause to test the pant
leg swatch dyed by the perpetrator’s blood. This lapse ig-
nored or overlooked a prosecutor’s notation that the Office
“may wish to do [a] blood test.” Id., at EX122.

The murder trial was scheduled to begin in mid-March
1985. Armed with the later indictment against Thompson
for robbery, however, the prosecutors made a strategic
choice: They switched the order of the two trials, proceeding
first on the robbery indictment. Id., at EX128-EX129.
Their aim was twofold. A robbery conviction gained first
would serve to inhibit Thompson from testifying in his own
defense at the murder trial, for the prior conviction could be
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used to impeach his credibility. In addition, an armed rob-
bery conviction could be invoked at the penalty phase of the
murder trial in support of the prosecution’s plea for the
death penalty. Id., at 682.

Recognizing the need for an effective prosecution team,
petitioner Harry F. Connick, District Attorney for the Parish
of Orleans, appointed his third-in-command, Eric Dubelier,
as special prosecutor in both cases. Dubelier enlisted Jim
Williams to try the armed robbery case and to assist him
in the murder case. Gerry Deegan assisted Williams in the
armed robbery case. Bruce Whittaker, the fourth prosecu-
tor involved in the cases, had approved Thompson’s armed
robbery indictment.?

C

During pretrial proceedings in the armed robbery case,
Thompson filed a motion requesting access to all materials
and information “favorable to the defendant” and “material
and relevant to the issue of guilt or punishment,” as well as
“any results or reports” of “scientific tests or experiments.”
Id., at EX144, EX145. Prosecutorial responses to this mo-
tion fell far short of Brady compliance.*

3 At the time of their assignment, Dubelier had served in the District
Attorney’s Office for three and a half years, Williams, for four and a half
years, Deegan, a recent law school graduate, for less than one year, and
Whittaker, for three years.

4Connick did not dispute that failure to disclose the swatch and the
crime lab report violated Brady. See Tr. 46, 1095. But cf. ante, at 57,
59 (limiting Connick’s concession, as Connick himself did not, to failure to
disclose the crime lab report).

In JUSTICE SCALIA’s contrary view, “[t]here was probably no Brady vio-
lation at all,” or, if there was any violation of Thompson’s rights, it “was
surely on the very frontier of our Brady jurisprudence,” such that “Con-
nick could not possibly have been on notice” of the need to train. Ante,
at 78. Connick’s counsel, however, saw the matter differently. “[Alny
reasonable prosecutor would have recognized blood evidence as Brady ma-
terial,” he said, indeed “the proper response” was “obvious to all.” Rec-
ord 1663, 1665.
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First, prosecutors blocked defense counsel’s inspection of
the pant leg swatch stained by the robber’s blood. Although
Dubelier’s April 3 response stated, “Inspection to be permit-
ted,” id., at EX149, the swatch was signed out from the prop-
erty room at 10:05 a.m. the next day, and was not returned
until noon on April 10, the day before trial, id., at EX43,
EX670. Thompson’s attorney inspected the evidence made
available to him and found no blood evidence. No one told
defense counsel about the swatch and its recent removal
from the property room. Id., at EX701-EX702; Tr. 400-402.
But cf. ante, at 69, n. 11 (Thompson’s attorney had “access
to the evidence locker where the swatch was recorded as
evidence.”).?

Second, Dubelier or Whittaker ordered the crime labora-
tory to rush a pretrial test of the swatch. Tr. 952-954.
Whittaker received the lab report, addressed to his atten-
tion, two days before trial commenced. Immediately there-
after, he placed the lab report on Williams’ desk. Record
EX151, EX589. Although the lab report conclusively identi-
fied the perpetrator’s blood type, id., at EX151, the District
Attorney’s Office never revealed the report to the defense.®

5The majority assails as “highly suspect” the suggestion that prosecu-
tors violated Brady by failing to disclose the bloodstained swatch. See
ante, at 69, n. 11. But the parties stipulated in Thompson’s § 1983 action,
and the jury was so informed, that, “[plrior to the armed robbery trial,
Mr. Thompson and his attorneys were not advised of the existence of the
blood evidence, that the evidence had been tested, [or] that a blood type
was determined definitively from the swatch . ...” Tr. 46. Consistent
with this stipulation, Thompson’s trial counsel testified that he spoke to
“[t]he clerk who maintain[ed] the evidence” and learned that “[t]hey didn’t
have any blood evidence.” Id., at 401. And the District Court instructed
the jury, with no objection from Connick, “that the nonproduced blood
evidence . . . violated [Thompson’s] constitutional rights as a matter of
law.” Id., at 1095.

6 JUSTICE SCALIA questions petitioners’ concession that Brady was vio-
lated when the prosecution failed to inform Thompson of the blood evi-
dence. He considers the evidence outside Brady because the prosecution
did not endeavor to test Thompson’s blood, and therefore avoided knowing
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Third, Deegan checked the swatch out of the property
room on the morning of the first day of trial, but the prosecu-
tion did not produce the swatch at trial. Id., at EX43.
Deegan did not return the swatch to the property room after
trial, and the swatch has never been found. Tr. of Oral
Arg. 37.

“[Blased solely on the descriptions” provided by the three
victims, Record 683, the jury convicted Thompson of at-
tempted armed robbery. The court sentenced him to 49.5
years without possibility of parole—the maximum available
sentence.

D

Prosecutors continued to disregard Brady during the mur-
der trial, held in May 1985, at which the prosecution’s order-
of-trial strategy achieved its aim.” By prosecuting Thomp-
son for armed robbery first—and withholding blood evidence
that might have exonerated Thompson of that charge—the
District Attorney’s Office disabled Thompson from testifying
in his own defense at the murder trial.® As earlier ob-
served, see supra, at 82-83, impeaching use of the prior con-
viction would have severely undermined Thompson’s credi-
bility. And because Thompson was effectively stopped from
testifying in his own defense, the testimony of the witnesses
against him gained force. The prosecution’s failure to reveal

that the evidence was in fact exculpatory. Ante, at 77-78. Such a “don’t
ask, don’t tell” view of a prosecutor’s Brady obligations garners no support
from precedent. See also supra, at 83, n. 4; infra, at 98, n. 13.

"During jury deliberations in the armed robbery case, Williams, the
only Orleans Parish trial attorney common to the two prosecutions, told
Thompson of his objective in no uncertain terms: “I'm going to fry you.
You will die in the electric chair.” Tr. 252-253.

8The Louisiana Court of Appeal concluded, and Connick does not dis-
pute, that Thompson “would have testified in the absence of the attempted
armed robbery conviction.” State v. Thompson, 2002-0361, p. 7 (7/17/02),
825 So. 2d 552, 556. But cf. ante, at 54, 55 (Thompson “elected” not to
testify).
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evidence that could have impeached those witnesses helped
to seal Thompson’s fate.

First, the prosecution undermined Thompson’s efforts to
impeach Perkins. Perkins testified that he volunteered in-
formation to the police with no knowledge of reward money.
Record EX366, EX372-EX373. Because prosecutors had
not produced the audiotapes of Perkins’ conversations
with the Liuzza family (or a police summary of the tapes),
Thompson’s attorneys could do little to cast doubt on Per-
king’ credibility. In closing argument, the prosecution em-
phasized that Thompson presented no “direct evidence” that
reward money had motivated any of the witnesses. Id., at
EX3171-EX3172.

Second, the prosecution impeded Thompson’s impeach-
ment of key witness Kevin Freeman. It did so by failing to
disclose a police report containing Perkins’ account of what
he had learned from Freeman about the murder. See supra,
at 82. Freeman’s trial testimony was materially inconsist-
ent with that report. Tr. 382-384, 612-614; Record EX270-
EX274. Lacking any knowledge of the police report,
Thompson could not point to the inconsistencies.

Third, and most vital, the eyewitness’ initial description of
the assailant’s hair, see supra, at 81, was of prime relevance,
for it suggested that Freeman, not Thompson, murdered Li-
uzza, see supra, at 82. The materiality of the eyewitness’
contemporaneous description of the murderer should have
been altogether apparent to the prosecution. Failure to
produce the police reports setting out what the eyewitness
first said not only undermined efforts to impeach that wit-
ness and the police officer who initially interviewed him.
The omission left defense counsel without knowledge that
the prosecutors were restyling the killer’s “close cut hair”
into an “Afro.”

Prosecutors finessed the discrepancy between the eyewit-
ness’ initial description and Thompson’s appearance. They
asked leading questions prompting the eyewitness to agree
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on the stand that the perpetrator’s hair was “afro type,” yet
“straight back.” Record EX322-EX323. Corroboratively,
the police officer—after refreshing his recollection by re-
viewing material at the prosecution’s table—gave artful tes-
timony. He characterized the witness’ initial description of
the perpetrator’s hair as “black and short, afro style.” Id.,
at EX265 (emphasis added). As prosecutors well knew,
nothing in the withheld police reports, which described the
murderer’s hair simply as “close cut,” portrayed a perpetra-
tor with an Afro or Afro-style hair.

The jury found Thompson guilty of first-degree murder.
Having prevented Thompson from testifying that Freeman
was the Killer, the prosecution delivered its ultimate argu-
ment. Because Thompson was already serving a near-life
sentence for attempted armed robbery, the prosecution
urged, the only way to punish him for murder was to execute
him. The strategy worked as planned; Thompson was sen-
tenced to death.

E

Thompson discovered the prosecutors’ misconduct through
a serendipitous series of events. In 1994, nine years after
Thompson’s convictions, Deegan, the assistant prosecutor in
the armed robbery trial, learned he was terminally ill. Soon
thereafter, Deegan confessed to his friend Michael Riehl-
mann that he had suppressed blood evidence in the armed
robbery case. Id., at EX709. Deegan did not heed Riehl-
mann’s counsel to reveal what he had done. For five years,
Riehlmann, himself a former Orleans Parish prosecutor, kept
Deegan’s confession to himself. Id., at EX712-EX713.

On April 16, 1999, the State of Louisiana scheduled
Thompson’s execution. Id., at EX1366-EX1367. In an
eleventh-hour effort to save his life, Thompson’s attorneys
hired a private investigator. Deep in the crime lab archives,
the investigator unearthed a microfiche copy of the lab re-
port identifying the robber’s blood type. The copy showed
that the report had been addressed to Whittaker. See


jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710


88 CONNICK v. THOMPSON

GINSBURG, J., dissenting

supra, at 84. Thompson’s attorneys contacted Whittaker,
who informed Riehlmann that the lab report had been found.
Riehlmann thereupon told Whittaker that Deegan ‘“had
failed to turn over stuff that might have been exculpatory.”
Tr. 718. Riehlmann prepared an affidavit describing Dee-
gan’s disclosure “that he had intentionally suppressed blood
evidence in the armed robbery trial of John Thompson.”
Record EX583.

Thompson’s lawyers presented to the trial court the crime
lab report showing that the robber’s blood type was B, and
a report identifying Thompson’s blood type as O. This evi-
dence proved Thompson innocent of the robbery. The court
immediately stayed Thompson’s execution, id., at EX590,
and commenced proceedings to assess the newly discovered
evidence.

Connick sought an abbreviated hearing. A full hearing
was unnecessary, he urged, because the Office had confessed
error and had moved to dismiss the armed robbery charges.
See, e. g., 1d., at EX617. The court insisted on a public hear-
ing. Given “the history of this case,” the court said, it “was
not willing to accept the representations that [Connick] and
[his] office made [in their motion to dismiss],” id., at EX882.
After a full day’s hearing, the court vacated Thompson’s
attempted armed robbery conviction and dismissed the
charges. Before doing so, the court admonished:

“[A]ll day long there have been a number of young As-
sistant D. As . . . sitting in this courtroom watching
this, and I hope they take home . . . and take to heart
the message that this kind of conduct cannot go on in
this Parish if this Criminal Justice System is going to
work.” Id., at EX883.

The District Attorney’s Office then initiated grand jury
proceedings against the prosecutors who had withheld the
lab report. Connick terminated the grand jury after just
one day. He maintained that the lab report would not be
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Brady material if prosecutors did not know Thompson’s
blood type. Tr. 986; cf. supra, at 84-85, n. 6. And he told
the investigating prosecutor that the grand jury “wlould]
make [his] job more difficult.” Tr. 978-979. In protest,
that prosecutor tendered his resignation.

F

Thereafter, the Louisiana Court of Appeal reversed
Thompson’s murder conviction. State v. Thompson, 2002—
0361, p. 10 (7/17/02), 825 So. 2d 552, 558. The unlawfully
procured robbery conviction, the court held, had violated
Thompson’s right to testify and thus fully present his defense
in the murder trial. Id., at 557. The merits of several
Brady claims arising out of the murder trial, the court
observed, had therefore become “moot.” 825 So. 2d, at
555; see also Record 684.° But cf. ante, at 63, n. 7, 69,
n. 11 (suggesting that there were no Brady violations in the
murder prosecution because no court had adjudicated any
violations).™

9Thompson argued that “the State failed to produce police reports ‘and
other information” which would have identified ‘eye- and ear-witnesses’
whose testimony would have exonerated him and inculpated [Freeman],
. and would have shown that [Perkins,] . . . who stated [he] heard
[Thompson] admit to committing the murder[,] had been promised reward
money for [his] testimony.” Thompson, 825 So. 2d, at 555. In leaving
these arguments unaddressed, the Louisiana Court of Appeal surely did
not defer to the Fifth Circuit’s earlier assessment of those claims, made
on an anemic record, in Thompson v. Cain, 161 F. 3d 802. Nor did the
Louisiana Court of Appeal suggest that Thompson was “belatedly tr[ying]
to reverse” the Fifth Circuit’s decision. But cf. ante, at 69, n. 11.
10The Court notes that in Thompson v. Cain, the Fifth Circuit rejected
Brady claims raised by Thompson, characterizing one of those claims as
“without merit.” Ante, at 69, n. 11 (quoting Thompson, 161 F. 3d, at 807);
see supra, at 81, n. 2. The Court, however, overlooks the date of that
Fifth Circuit decision. It was rendered before revelation of the Brady
violations in the armed robbery trial, before Thompson had the opportu-
nity for discovery in his § 1983 suit, and before Thompson or any court was
aware of the “close cut hair” police reports. See Thompson, 161 F. 3d, at
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Undeterred by his assistants’ disregard of Thompson’s
rights, Connick retried him for the Liuzza murder. Thomp-
son’s defense was bolstered by evidence earlier unavailable
to him: ten exhibits the prosecution had not disclosed when
Thompson was first tried. The newly produced items in-
cluded police reports describing the assailant in the murder
case as having “close cut” hair, the police report recounting
Perkins’ meetings with the Liuzza family, see supra, at 81—
82, audio recordings of those meetings, and a 35-page supple-
mental police report. After deliberating for only 35 min-
utes, the jury found Thompson not guilty.

On May 9, 2003, having served more than 18 years in
prison for crimes he did not commit, Thompson was released.

II

On July 16, 2003, Thompson commenced a civil action
under 42 U. S. C. §1983 alleging that Connick, other officials
of the Orleans Parish District Attorney’s Office, and the Of-

812, n. 8. It is these later revelations, not the little Thompson knew in
1998, that should count. For example, the Fifth Circuit, in 1998, believed
that Perkins’ statement recorded in the police report did not “differ from
Freeman’s trial testimony.” Id., at 808. But evidence put before the
jury in 2007 in the §1983 trial showed that the police report, in several
material respects, was inconsistent with Freeman’s trial testimony.
Tr. 382-383.

Connick has never suggested to this Court that the jury in the §1983
trial was bound by the Fifth Circuit’s 1998 Brady rulings. That court
“afford[ed] great deference to” the state trial court’s findings, made after
a 1995 postconviction relief hearing. Thompson, 161 F. 3d, at 805. The
jury in the §1983 trial, of course, had far more extensive and accurate
information on which to reach its decision. Moreover, as earlier noted,
the same trial court that made the 1995 findings was, in 1999, outraged by
the subsequently discovered Brady violations and by Connick’s reluctance
to bring those violations to light. See supra, at 88. Certainly that judge
would not have wanted the jury that assessed Connick’s deliberate indif-
ference in the § 1983 trial to defer to findings he earlier made on a notably
incomplete record.
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fice itself, had violated his constitutional rights by wrong-
fully withholding Brady evidence. Thompson sought to hold
Connick and the District Attorney’s Office liable for failure
adequately to train prosecutors concerning their Brady obli-
gations. Such liability attaches, I agree with the Court,
only when the failure “amount[s] to ‘deliberate indifference
to the rights of persons with whom the [untrained employ-
ees] come into contact.”” Amnte, at 61 (quoting Canton v.
Harris, 489 U. S., at 388). 1 disagree, however, with the
Court’s conclusion that Thompson failed to prove deliberate
indifference.

Having weighed all the evidence, the jury in the §1983
case found for Thompson, concluding that the District Attor-
ney’s Office had been deliberately indifferent to Thompson’s
Brady rights and to the need for training and supervision to
safeguard those rights. “Viewing the evidence in the light
most favorable to [Thompson], as appropriate in light of the
verdic[t] rendered by the jury,” Patrick v. Burget, 486 U. S.
94, 98, n. 3 (1988), I see no cause to upset the District Court’s
determination, affirmed by the Fifth Circuit, that “ample evi-
dence . . . adduced at trial” supported the jury’s verdict.
Record 1917.

Over 20 years ago, we observed that a municipality’s fail-
ure to provide training may be so egregious that, even with-
out notice of prior constitutional violations, the failure “could
properly be characterized as ‘deliberate indifference’ to con-
stitutional rights.” Canton, 489 U. S., at 390, n. 10. “[I]n
light of the duties assigned to specific officers or employees,”
Canton recognized, “it may happen that . . . the need for
more or different training is so obvious, and the inadequacy
so likely to result in the violation of constitutional rights,
that the policymakers . . . can reasonably be said to have
been deliberately indifferent to the need.” Id., at 390.
Thompson presented convincing evidence to satisfy this
standard.
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A

Thompson’s § 1983 suit proceeded to a jury trial on two
theories of liability: First, the Orleans Parish Office’s official
Brady policy was unconstitutional; and second, Connick was
deliberately indifferent to an obvious need to train his prose-
cutors about their Brady obligations. Connick’s Brady pol-
icy directed prosecutors to “turn over what was required by
state and federal law, but no more.” Brief for Petitioners
6-7. The jury thus understandably rejected Thompson’s
claim that the official policy itself was unconstitutional.
Ante, at b7.

The jury found, however, that Connick was deliberately
indifferent to the need to train prosecutors about Brady’s
command. On the special verdict form, the jury answered
yes to the following question:

“Was the Brady violation in the armed robbery case or
any infringements of John Thompson’s rights in the mur-
der trial substantially caused by [Connick’s] failure,
through deliberate indifference, to establish policies and
procedures to protect one accused of a crime from these
constitutional violations?” Record 1585.

Consistent with the question put to the jury, and without
objection, the court instructed the jurors: “['Y]Jou are not lim-
ited to the nonproduced blood evidence and the resulting in-
fringement of Mr. Thompson’s right to testify at the murder
trial. You may consider all of the evidence presented during
this trial.” Tr. 1099; Record 1620.! But cf. ante, at 54, 59,

1'The court permitted Thompson to introduce evidence of other Brady
violations, but because “the blood evidence alone proved the violation [of
Thompson’s constitutional rights],” the court declined specifically “to ask
the jury [whether] this other stuff [was] also Brady.” Tr. 1003. The
court allowed Thompson to submit proof of other violations to “sho[w] the
cumulative nature . . . and impact [of] evidence . . . as to . . . the training
and deliberate indifference . . ..” Ibid. But cf. ante, at 69, n. 11 (ques-
tioning how “these violations are relevant” to this case). Far from indulg-
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63, n. 7, 68; ante, at 72 (SCALIA, J., concurring) (maintaining
that the case involves a single Brady violation). That evi-
dence included a stipulation that in his retrial for the Liuzza
murder, Thompson had introduced ten exhibits containing
relevant information withheld by the prosecution in 1985.
See supra, at 90.

Abundant evidence supported the jury’s finding that addi-
tional Brady training was obviously necessary to ensure that
Brady violations would not occur: (1) Connick, the Office’s
sole policymaker, misunderstood Brady. (2) Other leaders
in the Office, who bore direct responsibility for training less
experienced prosecutors, were similarly uninformed about
Brady. (3) Prosecutors in the Office received no Brady
training. (4) The Office shirked its responsibility to keep
prosecutors abreast of relevant legal developments concern-
ing Brady requirements. As a result of these multiple
shortfalls, it was hardly surprising that Brady violations in
fact occurred, severely undermining the integrity of Thomp-
son’s trials.

1

Connick was the Office’s sole policymaker, and his testi-
mony exposed a flawed understanding of a prosecutor’s
Brady obligations. Connick admitted to the jury that his

ing in my own factfindings, but cf. ibid., I simply recite the evidence sup-
porting the jury’s verdict in Thompson’s § 1983 trial.

The Court misleadingly states that “the District Court instructed the
jury that the ‘only issue’ was whether the nondisclosure [of the
crime lab report] was caused by either a policy, practice, or custom of the
district attorney’s office or a deliberately indifferent failure to train
the office’s prosecutors.” Ante, at 57. The jury instruction the majority
cites simply directed the jury that, with regard to the blood evidence, as
a matter of law, Thompson’s constitutional rights had been violated. Rec-
ord 1614-1615. The court did not preclude the jury from assessing evi-
dence of other infringements of Thompson’s rights. Id., at 1585; see Kyles
v. Whitley, 514 U. S. 419, 421 (1995) (“[T]he state’s obligation under Brady
... turns on the cumulative effect of all . . . evidence suppressed by the
government . ...”).
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earlier understanding of Brady, conveyed in prior sworn tes-
timony, had been too narrow. Tr. 181-182. Even at trial
Connick persisted in misstating Brady’s requirements. For
example, Connick urged that there could be no Brady
violation arising out of “the inadvertent conduct of [an] as-
sistant under pressure with a lot of case load.” Tr. 188-189.
The court, however, correctly instructed the jury that, in
determining whether there has been a Brady violation, the
“good or bad faith of the prosecution does not matter.”
Tr. 1094-1095.
2

The testimony of other leaders in the District Attorney’s
Office revealed similar misunderstandings. Those misun-
derstandings, the jury could find, were in large part respon-
sible for the gross disregard of Brady rights Thompson expe-
rienced. Dubelier admitted that he never reviewed police
files, but simply relied on the police to flag any poten-
tial Brady information. Tr. 542. The court, however, in-
structed the jury that an individual prosecutor has a “duty
... to learn of any favorable evidence known to others acting
on the government’s behalf in the case, including the police.”
Id., at 1095; Record 1614. Williams was asked whether
“Brady material includes documents in the possession of the
district attorney that could be used to impeach a witness, to
show that he’s lying”; he responded simply, and mistakenly,
“No.” Tr.381. The testimony of “high-ranking individuals
in the Orleans Parish District Attorney’s Office,” Thompson’s
expert explained,'? exposed “complete errors . .. as to what

2With no objection from petitioners, the court found Thompson’s ex-
pert, Joseph Lawless, qualified to testify as an expert in criminal law and
procedure. Tr. 419, 426. Lawless has practiced criminal law for 30
years; from 1976 to 1979, he was an Assistant District Attorney, and there-
after he entered private practice. Id., at 412. He is the author of Prose-
cutorial Misconduct: Law, Procedure, Forms (4th ed. 2008), first published
in 1985. Tr. 414. The text is used in a class on ethics and tactics for the
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Brady required [prosecutors] to do.” Id., at 427, 434. “Du-
belier had no understanding of his obligations under Brady
whatsoever,” id., at 458, the expert observed, and Williams
“is still not sure what his obligations were under Brady,” id.,
at 448. But cf. ante, at 57 (“[1]t was undisputed at trial that
the prosecutors were familiar with the general Brady re-
quirement that the State disclose to the defense evidence in
its possession that is favorable to the accused.”).

The jury could attribute the violations of Thompson’s
rights directly to prosecutors’ misapprehension of Brady.
The prosecution had no obligation to produce the “close-cut
hair” police reports, Williams maintained, because newspa-
per reports had suggested that witness descriptions were
not consistent with Thompson’s appearance. Therefore,
Williams urged, the defense already “had everything.”
Tr. 139. Dubelier tendered an alternative explanation for
the nondisclosure. In Dubelier’s view, the descriptions were
not “inconsistent with [Thompson’s] appearance,” as por-
trayed in a police photograph showing Thompson’s hair ex-
tending at least three inches above his forehead. Id., at
171-172; Record EX73. Williams insisted that he had dis-
charged the prosecution’s duty to disclose the blood evidence
by mentioning, in a motion hearing, that the prosecu-
tion intended to obtain a blood sample from Thompson.
Tr. 393-394. During the armed robbery trial, Williams told
one of the victims that the results of the blood test made on
the swatch had been “inconclusive.” Id., at 962. And he
testified in the §1983 action that the lab report was not
Brady material “because I didn’t know what the blood type
of Mr. Thompson was.” Tr. 393. But see supra, at 84, n. 5
(District Court instructed the jury that the lab report was
Brady material).

criminal lawyer at Harvard Law School and in the federal defender train-
ing program of the Administrative Office of the United States Courts.
Id., at 416.
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3

Connick should have comprehended that Orleans Parish
prosecutors lacked essential guidance on Brady and its appli-
cation. In fact, Connick has effectively conceded that Brady
training in his Office was inadequate. Tr. of Oral Arg. 60.
Connick explained to the jury that prosecutors’ offices
must “make . . . very clear to [new prosecutors] what their
responsibility [i]s” under Brady and must not “giv[e] them
a lot of leeway.” Tr. 834-835. But the jury heard ample
evidence that Connick’s Office gave prosecutors no Brady
guidance, and had installed no procedures to monitor Brady
compliance.

In 1985, Connick acknowledged, many of his prosecutors
“were coming fresh out of law school,” and the Office’s
“[hJuge turnover” allowed attorneys with little experience
to advance quickly to supervisory positions. See Tr. 853-
854, 832. By 1985, Dubelier and Williams were two of the
highest ranking attorneys in the Office, id., at 342, 356-357,
yet neither man had even five years of experience as a prose-
cutor, see supra, at 83, n. 3; Record EX746; Tr. 55, 571-576.

Dubelier and Williams learned the prosecutorial craft in
Connick’s Office, and, as earlier observed, see supra, at
95, their testimony manifested a woefully deficient under-
standing of Brady. Dubelier and Williams told the jury
that they did not recall any Brady training in the Office.
Tr. 170-171, 364.

Connick testified that he relied on supervisors, including
Dubelier and Williams, to ensure prosecutors were familiar
with their Brady obligations. Tr. 805-806. Yet Connick
did not inquire whether the supervisors themselves under-
stood the importance of teaching newer prosecutors about
Brady. Riehlmann could not “recall that [he] was ever
trained or instructed by anybody about [his] Brady obliga-
tions,” on the job or otherwise. Tr. 728-729. Whittaker
agreed it was possible for “inexperienced lawyers, just a few
weeks out of law school with no training,” to bear responsi-
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bility for “decisions on . . . whether material was Brady ma-
terial and had to be produced.” Id., at 319.

Thompson’s expert characterized Connick’s supervision re-
garding Brady as “the blind leading the blind.” Tr. 458.
For example, in 1985 trial attorneys “sometimes . . . went to
Mr. Connick” with Brady questions, “and he would tell them”
how to proceed. Tr. 892. But Connick acknowledged that
he had “stopped reading law books . . . and looking at opin-
ions” when he was first elected District Attorney in 1974.
Id., at 175-176.

As part of their training, prosecutors purportedly at-
tended a pretrial conference with the Office’s chief of trials
before taking a case to trial. Connick intended the practice
to provide both training and accountability. But it achieved
neither aim in Thompson’s prosecutions, for Dubelier and
Williams, as senior prosecutors in the Office, were free to
take cases to trial without pretrying them, and that is just
how they proceeded in Thompson’s prosecutions. Id., at
901-902; Record 685. But cf. ante, at 65 (“[T]rial chiefs
oversaw the preparation of the cases.”).

Prosecutors confirmed that training in the District Attor-
ney’s Office, overall, was deficient. Soon after Connick re-
tired, a survey of assistant district attorneys in the Office
revealed that more than half felt that they had not received
the training they needed to do their jobs. Tr. 178.

Thompson, it bears emphasis, is not complaining about the
absence of formal training sessions. Tr. of Oral Arg. 55.
But cf. ante, at 68. His complaint does not demand that
Brady compliance be enforced in any particular way. He
asks only that Brady obligations be communicated accurately
and genuinely enforced.’® Because that did not happen in

18 To ward off Brady violations of the kind Connick conceded, for exam-
ple, Connick could have communicated to Orleans Parish prosecutors, in
no uncertain terms, that, “[i]f you have physical evidence that, if tested,
can establish the innocence of the person who is charged, you have to turn
it over.” Tr. of Oral Arg. 34; id., at 36 (“[1]f you have evidence that can
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the District Attorney’s Office, it was inevitable that prosecu-
tors would misapprehend Brady. Had Brady’s importance
been brought home to prosecutors, surely at least one of the
four officers who knew of the swatch and lab report would
have revealed their existence to defense counsel and the
court.!

4

Louisiana did not require continuing legal education at the
time of Thompson’s trials. Tr. 361. But cf. ante, at 65.
Primary responsibility for keeping prosecutors aw courant
with developments in the law, therefore, resided in the Dis-
trict Attorney’s Office. Over the course of Connick’s tenure
as District Attorney, the jury learned, the Office’s chief of
appeals circulated memoranda when appellate courts issued
important opinions. Tr. 751-754, 798.

The 1987 Office policy manual was a compilation of memo-
randa on criminal law and practice circulated to prosecutors
from 1974, when Connick became District Attorney, through
1987. Id., at 798. The manual contained four sentences,
nothing more, on Brady.'® This slim instruction, the jury

conclusively establish to a scientific certainty the innocence of the person
being charged, you have to turn it over . ...”). Or Connick could have
told prosecutors what he told the jury when he was asked whether a prose-
cutor must disclose a crime lab report to the defense, even if the prosecu-
tor does not know the defendant’s blood type: “Under the law it qualifies
as Brady material. Under Louisiana law we must turn that over. Under
Brady we must turn that over.” Tr. 872. But cf. ante, at 78 (SCALIA, J.,
concurring) (questioning how Connick could have been on notice of the need
to train prosecutors about the Brady violations conceded in this case).

14The Court can scarcely disagree with respect to Dubelier, Williams,
and Whittaker, for it acknowledges the “flagran[cy]” of Deegan’s conduct,
see ante, at 60, n. 5, and does not dispute that, pretrial, other prosecutors
knew of the existence of the swatch and lab report.

15 Section 5.25 of the manual, titled “Brady Material,” states in full:
“In most cases, in response to the request of defense attorneys, the Judge
orders the State to produce so called Brady material—that is, information
in the possession of the State which is exculpatory regarding the defend-
ant. The duty to produce Brady material is ongoing and continues
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learned, was notably inaccurate, incomplete, and dated.
Tr. 798-804, 911-918. But cf. ante, at 65 (“Senior attorneys
also circulated court decisions and instructional memoranda
to keep the prosecutors abreast of relevant legal develop-
ments.”). For example, the manual did not acknowledge
what Giglio v. United States, 405 U. S. 150 (1972), made plain:
Impeachment evidence is Brady material prosecutors are ob-
ligated to disclose.’

throughout the entirety of the trial. Failure to produce Brady material
has resulted in mistrials and reversals, as well as extended court battles
over jeopardy issues. In all cases, a review of Brady issues, including
apparently self-serving statements made by the defendant, must be in-
cluded in a pre-trial conference and each Assistant must be familiar with
the law regarding exculpatory information possessed by the State.” Rec-
ord EX427.

16 During the relevant time period, there were many significant develop-
ments in this Court’s Brady jurisprudence. Among the Brady-related de-
cisions this Court handed down were United States v. Bagley, 473 U. S.
667, 676 (1985) (“This Court has rejected any . . . distinction between
impeachment evidence and exculpatory evidence [in the Brady context].”);
Weatherford v. Bursey, 429 U. S. 545, 559-560 (1977) (“Brady is not impli-
cated . . . where the only claim is that the State should have revealed that
it would present the eyewitness testimony of a particular agent against
the defendant at trial.”); and United States v. Agurs, 427 U. S. 97, 103, 104,
106-107 (1976) (Brady claim may arise when “the undisclosed evidence
demonstrates that the prosecution’s case includes perjured testimony and
that the prosecution knew, or should have known, of the perjury,” when
defense counsel makes “a pretrial request for specific evidence” and the
government fails to accede to that request, and when defense counsel
makes no request and the government fails to disclose “obviously exculpa-
tory” evidence). These decisions were not referenced in the manual that
compiled circulated memoranda.

In the same period, the Louisiana Supreme Court issued dozens of opin-
ions discussing Brady, including State v. Sylvester, 388 So. 2d 1155, 1161
(1980) (impeachment evidence must be disclosed in response to a specific
request if it would create a “reasonable doubt that did not otherwise
exist”); State v. Brooks, 386 So. 2d 1348, 1351 (1980) (Brady extends to any
material information favorable to the accused); and State v. Carney, 334
So. 2d 415, 418-419 (1976) (reversible error if prosecution fails, even inad-
vertently, to disclose bargain with a witness).
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In sum, the evidence permitted the jury to reach the fol-
lowing conclusions. First, Connick did not ensure that
prosecutors in his Office knew their Brady obligations; he
neither confirmed their familiarity with Brady when he hired
them, nor saw to it that training took place on his watch.
Second, the need for Brady training and monitoring was ob-
vious to Connick. Indeed he so testified. Third, Connick’s
cavalier approach to his staff’s knowledge and observation
of Brady requirements contributed to a culture of inattention
to Brady in Orleans Parish.

As earlier noted, see supra, at 88-89, Connick resisted an
effort to hold prosecutors accountable for Brady compliance
because he felt the effort would “make [his] job more diffi-
cult.” Tr. 978. He never disciplined or fired a single prose-
cutor for violating Brady. Tr. 182-183. The jury was told
of this Court’s decision in Kyles v. Whitley, 514 U. S. 419
(1995), a capital case prosecuted by Connick’s Office that gar-
nered attention because it featured “so many instances of the
state’s failure to disclose exculpatory evidence.” Id., at 455
(Stevens, J., concurring). When questioned about Kyles,
Connick told the jury he was satisfied with his Office’s prac-
tices and saw no need, occasioned by Kyles, to make any
changes. Tr. 184-185. In both quantity and quality, then,
the evidence canvassed here was more than sufficient to war-
rant a jury determination that Connick and the prosecutors
who served under him were not merely negligent regarding
Brady. Rather, they were deliberately indifferent to what
the law requires.

B

In Canton, this Court spoke of circumstances in which the
need for training may be “so obvious,” and the lack of
training “so likely” to result in constitutional violations, that
policymakers who do not provide for the requisite train-
ing “can reasonably be said to have been deliberately in-
different to the need” for such training. 489 U.S., at 390.
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This case, I am convinced, belongs in the category Canton
marked out.

Canton offered an often-cited illustration. “[Clity policy-
makers know to a moral certainty that their police officers
will be required to arrest fleeing felons.” Ibid., n. 10.
Those policymakers, Canton observed, equip police officers
with firearms to facilitate such arrests. Ibid. The need to
instruct armed officers about “constitutional limitations on
the use of deadly force,” Canton said, is “‘so obvious,” that
failure to [train the officers] could properly be characterized
as ‘deliberate indifference’ to constitutional rights.” Ibid.

The District Court, tracking Canton’s language, in-
structed the jury that Thompson could prevail on his “delib-
erate indifference” claim only if the evidence persuaded the
jury on three points. First, Connick “was certain that
prosecutors would confront the situation where they would
have to decide which evidence was required by the Constitu-
tion to be provided to the accused.” Tr. 1099. Second, “the
situation involved a difficult choice[,] or one that prosecutors
had a history of mishandling, such that additional train-
ing, supervision or monitoring was clearly needed.” Ibid.
Third, “the wrong choice by a prosecutor in that situation
would frequently cause a deprivation of an accused’s consti-
tutional rights.” Ibid.; Record 1619-1620; see Canton, 489
U. S, at 390, and n. 10; Walker v. New York, 974 F. 2d 293,
297-298 (CA2 1992).17

"JUSTICE SCALIA contends that this “theory of deliberate indifference
would repeal the law of Monell [v. New York City Dept. of Social Servs.,
436 U. S. 658 (1978)],” and creates a danger that “‘failure to train’ would
become a talismanic incantation producing municipal liability [iln virtually
every instance where a person has had his or her constitutional rights
violated by a city employee.” Ante, at 73-74 (some internal quotation
marks omitted). The District Court’s charge, however, cautiously cabined
the jury’s assessment of Connick’s deliberate indifference. See, e.g.,
Tr. 1100 (“Mr. Thompson must prove that more likely than not the Brady
material would have been produced if the prosecutors involved in his un-
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Petitioners used this formulation of the failure to train
standard in pretrial and post-trial submissions, Record 1256-
1257, 1662, and in their own proposed jury instruction on
deliberate indifference.’® Nor do petitioners dispute that

derlying criminal cases had been properly trained, supervised or moni-
tored regarding the production of Brady evidence.”). See also id., at
1096-1097, 1099-1100.

The deliberate indifference jury instruction in this case was based on
the Second Circuit’s opinion in Walker v. New York, 974 F. 2d 293, 297-298
(1992), applying Canton to a § 1983 complaint alleging that a district attor-
ney failed to train prosecutors about Brady. JUSTICE SCALIA’s fears
should be calmed by post-Walker experience in the Second Circuit.
There has been no “litigation flood or even rainfall,” Skinner v. Switzer,
562 U. S. 521, 535 (2011), in that Circuit in Walker’s wake. See Brief for
National Association of Criminal Defense Lawyers as Amicus Curiae 39
(“Tellingly, in the Second Circuit, in the nearly 20 years since the court
decided Walker, there have been no successful lawsuits for non-Brady con-
stitutional violations committed by prosecutors at trial (and no reported
‘single violation’ Brady case).” (citation omitted)); Brief for Center on the
Administration of Criminal Law, New York University School of Law et
al. as Amici Curiae 35-36 (Walker has prompted “no flood of §1983
liability”).

8The instruction Connick proposed resembled the charge given by the
District Court. See supra, at 101. Connick’s proposed instruction read:
“Before a district attorney’s failure to train or supervise constitutes delib-
erate indifference to the constitutional rights of citizens: (1) the plaintiff
must show that Harry Connick knew ‘to a moral certainty’ that his em-
ployees will confront a given situation; (2) the plaintiff must show that the
situation either presents the employee with a difficult choice . . . such that
training or supervision will make the choice less difficult or that there is
a history of employees mishandling the situation; and (3) the plaintiff must
show that the wrong choice by the assistant district attorney will fre-
quently cause the deprivation of a citizen’s constitutional rights.” Record
992 (citing Canton, 489 U. S., at 390; punctuation altered). But cf. ante,
at 74 (SCALIA, J., concurring) (criticizing “Thompson’s theory” of deliber-
ate indifference).

Petitioners, it is true, argued all along that “[t]Jo prove deliberate indif-
ference, Thompson had to demonstrate a pattern of violations,” Brief for
Appellants in No. 07-30443 (CA5), p. 41; see ante, at T4-75 (SCALIA, J.,
concurring), but the court rejected their categorical position. Petitioners
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Connick “kn[e]w to a moral certainty that” his prosecutors
would regularly face Brady decisions. See Canton, 489
U. S., at 390, n. 10.

The jury, furthermore, could reasonably find that Brady
rights may involve choices so difficult that Connick obviously
knew or should have known prosecutors needed more than
perfunctory training to make the correct choices. See Can-
ton, 489 U. S., at 390, and n. 10.* As demonstrated earlier,
see supra, at 94-96, even at trial prosecutors failed to give
an accurate account of their Brady obligations. And, again
as emphasized earlier, see supra, at 96-98, the evidence per-
mitted the jury to conclude that Connick should have known
Brady training in his office bordered on “zero.” See Tr. of
Oral Arg. 41. Moreover, Connick understood that newer
prosecutors needed “very clear” guidance and should not be
left to grapple with Brady on their own. Tr. 84-835. It
was thus “obvious” to him, the jury could find, that constitu-
tional rights would be in jeopardy if prosecutors received
slim to no Brady training.

Based on the evidence presented, the jury could conclude
that Brady errors by untrained prosecutors would frequently
cause deprivations of defendants’ constitutional rights. The
jury learned of several Brady oversights in Thompson’s
trials and heard testimony that Connick’s Office had one of
the worst Brady records in the country. Tr. 163. Because
prosecutors faced considerable pressure to get convictions,
id., at 317, 341, and were instructed to “turn over what was
required by state and federal law, but no more,” Brief for

did not otherwise assail the District Court’s formulation of the deliberate
indifference instruction. E. g., Record 1662.

¥ Courts have noted the often trying nature of a prosecutor’s Brady
obligation. See, e. g., State v. Whitlock, 454 So. 2d 871, 874 (La. App. 1984)
(recognizing, in a case involving Brady issues in Connick’s Office, that “it
is usually most difficult to determine whether or not inconsistencies or
omitted information in witnesses’ statements are material to the defend-
ant’s guilt” (quoting State v. Davenport, 399 So. 2d 201, 204 (La. 1981))).
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Petitioners 6-7, the risk was all too real that they would err
by withholding rather than revealing information favorable
to the defense.

In sum, despite JUSTICE SCALIA’s protestations to the con-
trary, ante, at 72, 76, the Brady violations in Thompson’s
prosecutions were not singular and they were not aberra-
tional. They were just what one would expect given the
attitude toward Brady pervasive in the District Attorney’s
Office. Thompson demonstrated that no fewer than five
prosecutors—the four trial prosecutors and Riehlmann—dis-
regarded his Brady rights. He established that they kept
from him, year upon year, evidence vital to his defense.
Their conduct, he showed with equal force, was a foreseeable
consequence of lax training in, and absence of monitoring of,
a legal requirement fundamental to a fair trial.2

2The jury could draw a direct, causal connection between Connick’s
deliberate indifference, prosecutors’ misapprehension of Brady, and the
Brady violations in Thompson’s case. See, e. g., supra, at 94 (prosecutors’
misunderstandings of Brady “were in large part responsible for the gross
disregard of Brady rights Thompson experienced”); supra, at 95 (“The
jury could attribute the violations of Thompson’s rights directly to prose-
cutors’ misapprehension of Brady.”); supra, at 94-95 (Williams did not
believe Brady required disclosure of impeachment evidence and did not
believe he had any obligation to turn over the impeaching “close-cut hair”
police reports); supra, at 95 (At the time of the armed robbery trial, Wil-
liams reported that the results of the blood test on the swatch were “incon-
clusive.”); ibid. (“[ Williams] testified . . . that the lab report was not Brady
material . . . .”); supra, at 96 (Dubelier and Williams, the lead prosecutors
in Thompson’s trials, “learned the prosecutorial craft in Connick’s Office,”
“did not recall any Brady training,” demonstrated “a woefully deficient
understanding of Brady,” and received no supervision during Thompson’s
trials); supra, at 98 (“Had Brady’s importance been brought home to
prosecutors, surely at least one of the four officers who knew of the swatch
and lab report would have revealed their existence to defense counsel and
the court.”); supra, at 100 (Connick did not want to hold prosecutors ac-
countable for Brady compliance because he felt that doing so would make
his job more difficult); supra, at 100 (Connick never disciplined a single
prosecutor for violating Brady); supra, at 103 and this page (“Because
prosecutors faced considerable pressure to get convictions, and were in-
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C

Unquestionably, a municipality that leaves police officers
untrained in constitutional limits on the use of deadly weap-
ons places lives in jeopardy. Canton, 489 U. S., at 390, n. 10.
But as this case so vividly shows, a municipality that empow-
ers prosecutors to press for a death sentence without ensur-
ing that those prosecutors know and honor Brady rights may
be no less “deliberately indifferent” to the risk to innocent
lives.

Brady, this Court has long recognized, is among the most
basic safeguards brigading a criminal defendant’s fair trial
right. See Comne v. Bell, 556 U. S. 449, 451 (2009). See also
United States v. Bagley, 473 U. S. 667, 695 (1985) (Marshall,
J., dissenting). Vigilance in superintending prosecutors’ at-
tention to Brady’s requirement is all the more important for

structed to turn over what was required by state and federal law, but no
more, the risk was all too real that they would err by withholding rather
than revealing information favorable to the defense.” (citations and inter-
nal quotation marks omitted)). But cf. ante, at 60, n. 5 (“The dissent be-
lieves that evidence that the prosecutors allegedly ‘misapprehen[ded]’
Brady proves causation.”).

I note, furthermore, that the jury received clear instructions on the
causation element, and neither Connick nor the majority disputes the accu-
racy or adequacy of the instruction that, to prevail, Thompson must prove
“that more likely than not the Brady material would have been produced
if the prosecutors involved in his underlying criminal cases had been prop-
erly trained, supervised or monitored regarding the production of Brady
evidence.” Tr. 1100.

The jury was properly instructed that “[f]or liability to attach because
of a failure to train, the fault must be in the training program itself, not
in any particular prosecutor.” Id., at 1098. Under that instruction, in
finding Connick liable, the jury necessarily rejected the argument—
echoed by JUSTICE ScAaLiA—that Deegan “was the only bad guy.” Id., at
1074. See also id., at 1057; ante, at 76. If indeed Thompson had shown
simply and only that Deegan deliberately withheld evidence, I would agree
that there would be no basis for liability. But, as reams of evidence
showed, disregard of Brady occurred, over and over again in Orleans Par-
ish, before, during, and after Thompson’s 1985 robbery and murder trials.
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this reason: A Brady violation, by its nature, causes suppres-
sion of evidence beyond the defendant’s capacity to ferret
out. Because the absence of the withheld evidence may
result in the conviction of an innocent defendant, it is uncon-
scionable not to impose reasonable controls impelling prose-
cutors to bring the information to light.

The Court nevertheless holds Canton’s example inappo-
site. It maintains that professional obligations, ethics rules,
and training—including on-the-job training—set attorneys
apart from other municipal employees, including rookie po-
lice officers. Ante, at 64-68. Connick “had every incentive
at trial to attempt to establish” that he could reasonably
rely on the professional education and status of his staff.
Cf. ante, at 62, n. 6. But the jury heard and rejected his
argument to that effect. Tr. 364, 576-577, 834-835.

The Court advances Connick’s argument with greater clar-
ity, but with no greater support. On what basis can one be
confident that law schools acquaint students with prosecu-
tors’ unique obligation under Brady? Whittaker told the
jury he did not recall covering Brady in his criminal proce-
dure class in law school. Tr. 335. Dubelier’s alma mater,
like most other law faculties, does not make criminal proce-
dure a required course.*!

Connick suggested that the bar examination ensures that
new attorneys will know what Brady demands. Tr. 835.
Research indicates, however, that from 1980 to the present,
Brady questions have not accounted for even 10% of the total
points in the criminal law and procedure section of any ad-
ministration of the Louisiana Bar Examination.?® A person
sitting for the Louisiana Bar Examination, moreover, need

21See Tulane University Law School, Curriculum, http:/www.law.
tulane.edu (select “Academics”; select “Curriculum”) (as visited Mar. 21,
2011, and in Clerk of Court’s case file).

22See Supreme Court of Louisiana, Committee on Bar Admissions, Com-
pilation of Louisiana State Bar Examinations, Feb. 1980 through July 2010
(available in Clerk of Court’s case file).
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pass only five of the exam’s nine sections.? One can qualify
for admission to the profession with no showing of even pass-
ing knowledge of criminal law and procedure.

The majority’s suggestion that lawyers do not need Brady
training because they “are equipped with the tools to find,
interpret, and apply legal principles,” ante, at 70, “blinks re-
ality” and is belied by the facts of this case. See Brief for
Former Federal Civil Rights Officials and Prosecutors as
Amict Curiae 13 (hereinafter Prosecutors Brief). Connick
himself recognized that his prosecutors, because of their in-
experience, were not so equipped. Indeed, “understanding
and complying with Brady obligations are not easy tasks,
and the appropriate way to resolve Brady issues is not al-
ways self-evident.” Prosecutors Brief 6. “Brady compli-
ance,” therefore, “is too much at risk, and too fundamental
to the fairness of our criminal justice system, to be taken for
granted,” and “training remains critical.” Id., at 3, 7.

The majority further suggests that a prior pattern of similar
violations is necessary to show deliberate indifference to de-
fendants’ Brady rights. See ante, at 57-59, and n. 4, 63-64.%4

#See La. State Bar Assn., Articles of Incorporation, Art. 14, §10(A),
La. Rev. Stat. Ann. §37, ch. 4, App. (West 1974); ibid. (West 1988).

% Board of Comm’rs of Bryan Cty. v. Brown, 520 U. S. 397 (1997), reaf-
firmed “that evidence of a single violation of federal rights, accompanied
by a showing that a municipality has failed to train its employees to handle
recurring situations presenting an obvious potential for such a violation,
could trigger municipal liability.” Id., at 409. Conducting this inquiry,
the Court has acknowledged, “may not be an easy task for the factfinder.”
Canton v. Harris, 489 U. S. 378, 391 (1989). Bryan County did not re-
treat from this Court’s conclusion in Canton that “judge and jury, doing
their respective jobs, will be adequate to the task.” 489 U.S., at 391.
See also Bryan Cty., 520 U. S., at 410 (absent a pattern, municipal liability
may be predicated on “a particular glaring omission in a training regi-
men”). But cf. ante, at 68-70 (suggesting that under no set of facts
could a plaintiff establish deliberate indifference for failure to train prose-
cutors in their Brady obligation without showing a prior pattern of
violations).
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The text of § 1983 contains no such limitation.* Nor is there
any reason to imply such a limitation.?® A district attor-
ney’s deliberate indifference might be shown in several ways
short of a prior pattern.?” This case is one such instance.
Connick created a tinderbox in Orleans Parish in which
Brady violations were nigh inevitable. And when they did
occur, Connick insisted there was no need to change any-
thing, and opposed efforts to hold prosecutors accountable on
the ground that doing so would make his job more difficult.

A district attorney aware of his office’s high turnover rate,
who recruits prosecutors fresh out of law school and pro-
motes them rapidly through the ranks, bears responsibility

2 When Congress sought to render a claim for relief contingent on show-
ing a pattern or practice, it did so expressly. See, e.g., 42 U.S.C.
§14141(a) (“It shall be unlawful for any governmental authority . . . to
engage in a pattern or practice of conduct by law enforcement officers . . .

that deprives persons of rights . . . protected by the Constitution . . ..”);
15 U.S. C. §6104(a) (“Any person adversely affected by any pattern or
practice of telemarketing ... may ... bring a civil action . ...”); 49 U. S. C.

§306(e) (authorizing the Attorney General to bring a civil action when he
“has reason to believe that a person is engaged in a pattern or practice
[of] violating this section”). See also 47 U. S. C. §532(e)(2)—(3) (authoriz-
ing the Federal Communications Commission to establish additional rules
when “the Commission finds that the prior adjudicated violations of this
section constitute a pattern or practice of violations”).

% In the end, the majority leaves open the possibility that something
other than “a pattern of violations” could also give a district attorney
“specific reason” to know that additional training is necessary. See ante,
at 67. Connick, by his own admission, had such a reason. See supra,
at 96-98.

2TFor example, a prosecutor’s office could be deliberately indifferent if
it had a longstanding open-file policy, abandoned that policy, but failed
to provide training to show prosecutors how to comply with their Brady
obligations in the altered circumstances. Or a district attorney could be
deliberately indifferent if he had a practice of pairing well-trained prosecu-
tors with untrained prosecutors, knew that such supervision had stopped
untrained prosecutors from committing Brady violations, but nevertheless
changed the staffing on cases so that untrained prosecutors worked with-
out supervision.
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for ensuring that on-the-job training takes place. In short,
the buck stops with him.2® As the Court recognizes, “the
duty to produce Brady evidence to the defense” is “[almong
prosecutors’ unique ethical obligations.” Ante, at 66. The
evidence in this case presents overwhelming support for the
conclusion that the Orleans Parish Office slighted its respon-
sibility to the profession and to the State’s system of justice
by providing no on-the-job Brady training. Connick was not
“entitled to rely on prosecutors’ professional training,” ante,
at 67, for Connick himself should have been the principal
insurer of that training.

* * &

For the reasons stated, I would affirm the judgment of the
U. S. Court of Appeals for the Fifth Circuit. Like that court
and, before it, the District Court, I would uphold the jury’s
verdict awarding damages to Thompson for the gross, delib-
erately indifferent, and long-continuing violation of his fair
trial right.

2 If the majority reads this statement as an endorsement of respondeat
superior liability, ante, at 70, n. 12, then it entirely “misses [my] point,” cf.
ante, at 69. Canton recognized that deliberate indifference liability and
respondeat superior liability are not one and the same. 489 U. S,, at 385,
388-389. Connick was directly responsible for the Brady violations in
Thompson’s prosecutions not because he hired prosecutors who violated
Brady, but because of his own deliberate indifference.
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ASTRA USA, INC,, ET AL. v. SANTA CLARA COUNTY,
CALIFORNIA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-1273. Argued January 19, 2011—Decided March 29, 2011

Section 340B of the Public Health Services Act imposes ceilings on prices
drug manufacturers may charge for medications sold to specified health-
care facilities (340B or covered entities), dominantly, local providers of
medical care for the poor. The §340B ceiling-price program (340B Pro-
gram) is superintended by the Health Resources and Services Adminis-
tration (HRSA), part of the Department of Health and Human Services
(HHS). It is tied to the earlier-enacted, much larger Medicaid Drug
Rebate Program, under which manufacturers gain Medicaid coverage
for their drugs. To qualify for participation in this program, a manufac-
turer must enter into a standardized agreement with HHS undertaking
to provide rebates to States on their Medicaid drug purchases. The
amount of the rebates depends on a manufacturer’s “average” and
“best” prices, as defined by legislation and regulation. The 340B Pro-
gram, like the Medicaid Rebate Program, uses a form contract as an
opt-in mechanism. The 340B Program also draws on the larger
scheme’s pricing methodology. In the 340B Program’s contract, called
the Pharmaceutical Pricing Agreement (PPA), manufacturers agree to
charge covered entities no more than predetermined ceiling prices, de-
rived from the “average” and “best” prices and rebates calculated under
the Medicaid Rebate Program.

HRSA may require a manufacturer who overcharges a covered entity
to reimburse that entity. HRSA may also terminate the manufactur-
er’s PPA, which terminates as well the manufacturer’s eligibility for
Medicaid coverage of its drugs. Currently, HRSA handles overcharge
complaints through informal procedures, but the 2010 Patient Protection
and Affordable Care Act (PPACA) directs the Secretary to develop
formal procedures. Once those procedures are in place, HRSA will
reach an “administrative resolution,” which will be subject to judicial
review under the Administrative Procedure Act (APA). In addition
to authorizing compensation awards to overcharged entities, the
PPACA provides for the imposition of monetary penalties payable to
the Government.

Respondent Santa Clara County (County), operator of several 340B
entities, filed suit against Astra and eight other pharmaceutical compa-
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nies, alleging that they were overcharging 340B entities in violation of
the PPAs. Asserting that 340B entities are the PPAs’ intended benefi-
ciaries, the County sought compensatory damages for breach of con-
tract. The District Court dismissed the complaint, concluding that the
PPAs conferred no enforceable rights on 340B entities. Reversing, the
Ninth Circuit held that, while 340B entities have no right to sue under
the statute, they could proceed against drug manufacturers as third-
party beneficiaries of the PPAs.

Held: Suits by 340B entities to enforce ceiling-price contracts running be-
tween drug manufacturers and the Secretary of HHS are incompatible
with the statutory regime. As the County has conceded, covered enti-
ties have no right of action under §340B itself. Congress vested au-
thority to oversee compliance with the 340B Program in HHS and as-
signed no auxiliary enforcement role to covered entities. Nonetheless,
the County maintains that the PPAs are contracts enforceable by cov-
ered entities as third-party beneficiaries. This argument overlooks
that the PPAs simply incorporate statutory obligations and record the
manufacturers’ agreement to abide by them. The agreements have no
negotiable terms. Like the Medicaid Rebate Program agreements, the
PPAs provide the means by which drug manufacturers opt into the stat-
utory scheme. A third-party suit to enforce an HHS-drug manufac-
turer agreement, therefore, is in essence a suit to enforce the statute
itself. Telling in this regard, the County based its suit on allegations
that the manufacturers charged more than the §340B ceiling price, not
that they violated an independent substantive obligation arising from
the PPAs.

The Ninth Circuit reasoned that suits like the County’s would spread
the enforcement burden instead of placing it entirely on the Govern-
ment. But spreading the enforcement burden is hardly what Congress
contemplated when it made HHS administrator of the interdependent
Medicaid Rebate Program and 340B Program. Suits by 340B entities
would undermine the agency’s efforts to administer these two programs
harmoniously and uniformly. Notably, the Medicaid Rebate Program’s
statute prohibits HHS from disclosing pricing information that could
reveal the prices a manufacturer charges for its drugs. Had Congress
meant to leave open the prospect of third-party beneficiary suits by
340B entities, it likely would not have barred them from obtaining the
very information necessary to determine whether their asserted rights
have been violated.

The Ninth Circuit noted that HHS’s Office of the Inspector General
has reported on HRSA’s inadequate enforcement authority. But Con-
gress did not respond to the reports of lax enforcement by inviting 340B
entities to launch lawsuits. Instead, Congress opted to strengthen and
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formalize HRSA’s enforcement authority, to make the new adjudicative
framework the proper remedy for covered entities’ complaints, and to
render the agency’s resolution of those complaints binding, subject to
judicial review under the APA. Pp. 117-122.

588 F. 3d 1237, reversed.

GINSBURG, J., delivered the opinion of the Court, in which all other
Members joined, except KAGAN, J., who took no part in the consideration
or decision of the case.

Lisa S. Blatt argued the cause for petitioners. With her
on the briefs were Jeffrey L. Handwerker, Anthony J.
Franze, James P. Muehlberger, Robert J. McCully, Ina D.
Chang, Paul J. Riehle, Lyndon M. Tretter, Richard D.
Raskin, Scott D. Stein, Kirke M. Hasson, Brian W. Shaffer,
Jennifer Beth Jordan, R. Ted Cruz, Allyson N. Ho, Peter N.
Larson, Fletcher C. Alford, and Kelly J. Davidson.

Ginger D. Anders argued the cause for the United States
as amicus curiae in support of petitioners. With her on the
brief were Acting Solicitor General Katyal, Assistant At-
torney General West, Deputy Solicitor General Kneedler,
Michael S. Raab, Benjamin M. Shultz, Janice L. Hoffman,
and Mark D. Polston.

David C. Frederick argued the cause for respondent.
With him on the brief were Scott H. Angstreich, Scott K.
Attaway, Greta S. Hansen, Juniper L. Downs, Sanford Svet-
cov, Jeffrey W. Lawrence, Susan K. Alexander, and Aelish
M. Baig.*

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States of America by Kannon K. Shanmugam
and Robin S. Conrad, for the Pharmaceutical Research and Manufacturers
of America by Paul D. Clement and Jeffrey S. Bucholtz; and for the Wash-
ington Legal Foundation by Daniel J. Popeo and Richard A. Samp.

Briefs of amici curiae urging affirmance were filed for the State of
Kansas et al. by Steve Six, Attorney General of Kansas, and Stephen R.
McAllister, Solicitor General, and by the Attorneys General for their re-
spective jurisdictions as follows: Terry Goddard of Arizona, Peter J. Nick-
les of the District of Columbia, Chris Koster of Missouri, and Darrell V.
McGraw, Jr., of West Virginia; for AARP et al. by Rochelle Bobroff, Stacy
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JUSTICE GINSBURG delivered the opinion of the Court.

Section 340B of the Public Health Services Act, 42 U. S. C.
§256b (2006 ed. and Supp. IV), imposes ceilings on prices
drug manufacturers may charge for medications sold to
specified health-care facilities. Those facilities, here called
“340B” or “covered” entities, include public hospitals and
community health centers, many of them providers of
safety-net services to the poor. The §340B ceiling-price
program (340B Program) is superintended by the Health Re-
sources and Services Administration (HRSA), a unit of the
Department of Health and Human Services (HHS). Drug
manufacturers opt into the 340B Program by signing a form
Pharmaceutical Pricing Agreement (PPA) used nationwide.
PPAs are not transactional, bargained-for contracts. They
are uniform agreements that recite the responsibilities
§340B imposes, respectively, on drug manufacturers and the
Secretary of HHS. Manufacturers’ eligibility to participate
in State Medicaid programs is conditioned on their entry into
PPAs for covered drugs purchased by 340B entities.

It is conceded that Congress authorized no private right
of action under §340B for covered entities who claim they
have been charged prices exceeding the statutory ceiling.
This case presents the question whether 340B entities,
though accorded no right to sue for overcharges under the
statute itself, may nonetheless sue allegedly overcharging
manufacturers as third-party beneficiaries of the PPAs to
which the manufacturers subscribed. We hold that suits by
340B entities to enforce ceiling-price contracts running be-
tween drug manufacturers and the Secretary of HHS are
incompatible with the statutory regime.

Canan, and Michael Schuster; for A Coalition of 340B Entity Groups by
Joel M. Hamme; for Contract Law Professors by Stephen M. Tillery; and
for Federal Courts Professors by Michael J. Brickman, James C. Bradley,
Nina H. Fields, and Lumen N. Mulligan.

Lawrence J. Joseph filed a brief for APA Watch as amicus curiae.
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Congress placed the Secretary (acting through her desig-
nate, HRSA) in control of §340B’s drug-price prescriptions.
That control could not be maintained were potentially thou-
sands of covered entities permitted to bring suits alleging
errors in manufacturers’ price calculations. If 340B entities
may not sue under the statute, it would make scant sense to
allow them to sue on a form contract implementing the stat-
ute, setting out terms identical to those contained in the stat-
ute. Though labeled differently, suits to enforce §340B and
suits to enforce PPAs are in substance one and the same.
Their treatment, therefore, must be the same, “[nJo matter
the clothing in which [340B entities] dress their claims.”
Tenet v. Doe, 544 U. S. 1, 8 (2005).

I
A

The 340B Program is tied to the earlier-enacted, much
larger Medicaid Drug Rebate Program. Adopted by Con-
gress in 1990, the Medicaid Rebate Program covers a signifi-
cant portion of drug purchases in the United States. See
GAQ, J. Dicken, Prescription Drugs: Oversight of Drug Pric-
ing in Federal Programs 1 (GAO-07-481T, 2007) (testimony
before the Committee on Oversight and Government Re-
form, House of Representatives).! To gain payment under
Medicaid for covered drugs, a manufacturer must enter a
standardized agreement with HHS; in the agreement, the
manufacturer undertakes to provide rebates to States on
their Medicaid drug purchases. 104 Stat. 1388-143, as
amended, 124 Stat. 3290, 42 U.S.C. §1396r-8(a). The

PN

amount of the rebates depends on the manufacturer’s “aver-

1%Tn 2004, Medicaid . . . prescription drug spending reached $31 billion,”
GAQO, J. Dicken, Prescription Drugs: Oversight of Drug Pricing in Fed-
eral Programs 4 (GAO-07-481T, 2007) (testimony before the Commit-
tee on Oversight and Government Reform, House of Representatives),
while in 2003, 340B entities “spent an estimated $3.4 billion on drugs,”
id., at 5.
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age” and “best” prices, as defined by legislation and regula-
tion. §1396r-8(c), (k).

Calculation of a manufacturer’s “average” and “best”
prices, undertaken by the pharmaceutical company, is a
complex enterprise requiring recourse to detailed informa-
tion about the company’s sales and pricing. §1396r-8(k);
42 CFR §447.500-520 (2010). To enable HHS to calculate
the rebate rate for each drug, manufacturers submit the rele-
vant data to HHS on a quarterly basis. §1396r-8(b)(3).
With exceptions set out in the legislation, HHS is prohib-
ited from disclosing the submitted information “in a form
which discloses the identity of a specific manufacturer
. . . [or] prices charged for drugs by such manufacturer.”
§ 1396r-8(b)(3)(D).

Under §340B, added in 1992, 106 Stat. 4967, as amended,
124 Stat. 823, manufacturers participating in Medicaid must
offer discounted drugs to covered entities, dominantly, local
facilities that provide medical care for the poor. See
§ 256b(a); § 1396r—-8(a)(1) (2006 ed.). The 340B Program, like
the Medicaid Drug Rebate Program, employs a form contract
as an opt-in mechanism. The 340B Program also draws on
the larger scheme’s pricing methodology. In their 340B Pro-
gram contracts with HHS, called Pharmaceutical Pricing
Agreements (PPAs), see supra, at 113, manufacturers agree
to charge covered entities no more than predetermined ceil-
ing prices, derived from the “average” and “best” prices and
rebates calculated under the Medicaid Drug Rebate Pro-
gram. §256b(a)(1) (2006 ed., Supp. IV); see App. to Pet. for
Cert. 165a-171a (PPA §1-I1).2

If a manufacturer overcharges a covered entity, HRSA
may require the manufacturer to reimburse the covered en-
tity; HRSA may also terminate the manufacturer’s PPA,

2The 340B Program also covers over-the-counter medications for which
there are no Medicaid rebates. 42 U.S. C. §256b(a)(2)(B) (2006 ed. and
Supp. IV). For such drugs, §340B prescribes a substitute calculation
method.  §256b(a)2)(B)().
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§ 1396r-8(b)(4)(B)(1), (v) (2006 ed.); App. to Pet. for Cert.
174a (PPA §1V(c)), which terminates as well the manufactur-
er’s eligibility for Medicaid coverage of its drugs, §1396r-
8(a)(1), (). Currentlyy, HRSA handles overcharge com-
plaints through informal procedures. Manufacturer Audit
Guidelines and Dispute Resolution Process, 61 Fed. Reg.
65412 (1996). The 2010 Patient Protection and Affordable
Care Act (PPACA), Pub. L. 111-148, 124 Stat. 119, provides
for more rigorous enforcement. The PPACA directs the
Secretary to develop formal procedures for resolving over-
charge claims. Id., at 826, 42 U. S. C. §256b(d)(3)(A) (2006
ed., Supp. IV). Under those procedures, which are not yet
in place, HRSA will reach an “administrative resolution”
that is subject to judicial review under the Administra-
tive Procedure Act (APA), 5 U.S.C. §701 et seq. See 124
Stat. 827, 42 U. S. C. §256b(d)(3)(C). In addition to author-
izing compensation awards to overcharged entities, the
PPACA provides for the imposition of monetary penalties
payable to the Government. Id., at 824-825, 42 U.S.C.
§256b(d)(1(B)(D), (vi).
B

Respondent Santa Clara County (County), operator of sev-
eral 340B entities, commenced suit against Astra and eight
other pharmaceutical companies, alleging that the companies
were overcharging 340B health-care facilities in violation of
the PPAs to which the companies subscribed. The County
styled its suit a class action on behalf of both 340B entities
in California and the counties that fund those entities. As-
serting that the 340B entities and the counties that fund
them are the intended beneficiaries of the PPAs, the County
sought compensatory damages for the pharmaceutical com-
panies’ breach of contract.

The District Court dismissed the complaint, concluding
that the PPAs conferred no enforceable rights on 340B enti-
ties. Reversing the District Court’s judgment, the Ninth
Circuit held that covered entities, although they have no
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right to sue under the statute, could maintain the action as
third-party beneficiaries of the PPAs. 588 F. 3d 1237, 1241
(2009).

We granted certiorari, 561 U. S. 1057 (2010),> and now re-
verse the Ninth Circuit’s judgment.

II

As the County conceded below and before this Court, see
588 F. 3d, at 1249; Tr. of Oral Arg. 45, covered entities have
no right of action under § 340B itself. “[R]ecognition of any
private right of action for violating a federal statute,” cur-
rently governing decisions instruct, “must ultimately rest on
congressional intent to provide a private remedy.” Vir-
gimia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1102
(1991). See also Stoneridge Investment Partners, LLC v.
Scientific-Atlanta, Inc., 552 U. S. 148, 164 (2008); Alexander
v. Sandoval, 532 U. S. 275, 286 (2001). Congress vested au-
thority to oversee compliance with the 340B Program in
HHS and assigned no auxiliary enforcement role to covered
entities.

Notwithstanding its inability to assert a statutory right of
action, the County maintains that the PPAs implementing
the 340B Program are agreements enforceable by covered
entities as third-party beneficiaries. A nonparty becomes
legally entitled to a benefit promised in a contract, the
County recognizes, only if the contracting parties so in-
tend. Brief for Respondent 31 (citing Restatement (Sec-
ond) of Contracts §302(1)(b) (1979)). The PPAs “specifically

3. S. Courts of Appeals have divided on the circumstances under which
suits may be brought by alleged third-party beneficiaries of Government
contracts. Compare 588 F. 3d 1237, 1244 (CA9 2009) (case below) (“Any
intended beneficiary has the right to enforce the obligor’s duty of perform-
ance . ...”), with Grochowski v. Phoenix Construction, 318 F. 3d 80, 85-86
(CA2 2003) (“there is no presumption in favor of a right to bring suit”
as third-party beneficiary of a government contract), and Dewakuku v.
Martinez, 271 F. 3d 1031, 1042 (CA Fed. 2001) (rejecting third-party suit).
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namle]” covered entities as the recipients of discounted
drugs, the County observes; indeed the very object of the
agreements is to ensure that those entities would be
“charge[d] . . . no more than the ceiling price.” Brief for
Respondent 33. When the Government uses a contract to
secure a benefit, the County urges, the intended recipient
acquires a right to the benefit enforceable under federal com-
mon law. Id., at 30. But see 9 J. Murray, Corbin on Con-
tracts §45.6, p. 92 (rev. ed. 2007) (“The distinction between
an intention to benefit a third party and an intention that the
third party should have the right to enforce that intention is
emphasized where the promisee is a governmental entity.”).

The County’s argument overlooks that the PPAs simply
incorporate statutory obligations and record the manufactur-
ers’ agreement to abide by them. The form agreements,
composed by HHS, contain no negotiable terms. Like the
Medicaid Drug Rebate Program agreements, see supra, at
114-115, the 340B Program agreements serve as the means
by which drug manufacturers opt into the statutory scheme.
A third-party suit to enforce an HHS-drug manufacturer
agreement, therefore, is in essence a suit to enforce the stat-
ute itself. The absence of a private right to enforce the stat-
utory ceiling-price obligations would be rendered meaning-
less if 340B entities could overcome that obstacle by suing to
enforce the contract’s ceiling-price obligations instead. The
statutory and contractual obligations, in short, are one and
the same. See Grochowski v. Phoenix Construction, 318
F. 3d 80, 86 (CA2 2003) (when a government contract con-
firms a statutory obligation, “a third-party private contract
action [to enforce that obligation] would be inconsistent with
. .. the legislative scheme . .. to the same extent as would a
cause of action directly under the statute” (internal quota-
tion marks omitted)).

Telling in this regard, the County based its suit on alle-
gations that the manufacturers charged more than the
§340B ceiling price, see, e.g., Third Amended Complaint
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in No. 3:05-cv-03740 (ND Cal.), 191, 65, not that they vio-
lated any independent substantive obligation arising only
from the PPAs.* Repeatedly, the County acknowledged that
§340B is the source of the contractual term allegedly
breached. See, e. g., id., 128 (“[Section] 340B requires phar-
maceutical manufacturers to ensure that § 340B Participants
pay no more than the ‘ceiling price’ . . . for any pharmaceuti-
cal product.”); id., 136 (“Under both §340B and the PPA,
[drug manufacturers] are required to ensure that the §340B
Participants . . . pay no more for any product than the § 340B
ceiling price.”).

The Ninth Circuit determined that “[plermitting covered
entities to sue as intended beneficiaries of the PPA is . . .
wholly compatible with the Section 340B program’s objec-
tives” to ensure “that drug companies comply with their obli-
gations under the program and provide [the required] dis-
counts.” 588 F. 3d, at 1251. Suits like the County’s, the
Court of Appeals reasoned, would spread the enforcement
burden instead of placing it “[entirely] on the government.”
Ibid. (citing Price v. Pierce, 823 F. 2d 1114, 1121 (CA7 1987)).
But spreading the enforcement burden, the United States
stressed, both in the Ninth Circuit and in this Court, is
hardly what Congress contemplated when it “centralized en-
forcement in the government.” Brief for United States as
Amicus Curiae 32; see Brief for United States as Amicus
Curiae in No. 09-15216 (CA9), p. 13 (County’s challenge is at

4Whether a contracting agency may authorize third-party suits to en-
force a Government contract is not at issue in this case. Cf. Brief for
United States as Amicus Curiae 22. We can infer no such authorization
where a contract simply incorporates statutorily required terms and oth-
erwise fails to demonstrate any intent to allow beneficiaries to enforce
those terms. Permitting such a suit, it is evident, would “allo[w] third
parties to circumvent Congress’s decision not to permit private enforce-
ment of the statute.” Id., at 23-24; cf. Brief for United States as Amicus
Curiae in No. 09-15216 (CA9), p. 21 (“In drafting and entering into [PPAs],
HHS never imagined that a 340B entity could bring a third-party benefi-
ciary lawsuit like [the County]’s.”).
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odds with Congress’ unitary administrative and enforce-
ment scheme).?

Congress made HHS administrator of both the Medicaid
Drug Rebate Program and the 340B Program, the United
States observed, Brief for United States as Amicus Curiae
33-34, and “[t]he interdependent nature of the two programs’
requirements means that an adjudication of rights under one
program must proceed with an eye towards any implications
for the other,” id., at 34. Far from assisting HHS, suits by
340B entities would undermine the agency’s efforts to admin-
ister both Medicaid and §340B harmoniously and on a uni-
form, nationwide basis.® Recognizing the County’s right to
proceed in court could spawn a multitude of dispersed and
uncoordinated lawsuits by 340B entities. With HHS unable
to hold the control rein, the risk of conflicting adjudications
would be substantial.

5The County notes that in In re Pharmaceutical Industry Average
Wholesale Price Litigation, 263 F. Supp. 2d 172 (Mass. 2003), the United
States urged that the statute establishing the Medicaid Drug Rebate Pro-
gram, §1396r-8, does not preempt States from maintaining state-law
fraud claims based on fraudulent reporting of “best prices” to HHS.
Brief for Respondent 22-23. See Brief for United States as Amicus
Curiae in No. 1:01-cv-12257 (D Mass.), pp. 6-9 (observing that States
make their own payments to manufacturers and have long played a role
in identifying and prosecuting Medicaid fraud). We take no position on
this issue.

5Because the Ninth Circuit focused on the 340B Program in isolation, it
failed to recognize that the interests of States under the Medicaid Drug
Rebate Program and covered entities under the 340B Program may con-
flict. For example, “average” prices are used both to set the amount man-
ufacturers must pay in Medicaid rebates and to establish §340B ceiling
prices. §1396r-8(c); $§256b(a)(1). Typically, the lower the “average”
price, the lower a product’s price to a 340B entity. Brief for United States
as Amicus Curiae in No. 09-15216, p. 31. But the higher the “average”
price, the more a State Medicaid agency typically receives in rebates from
the manufacturers. Ibid. HHS can use its expertise to ascertain and
balance the competing interests. Id., at 31-32. Courts as first-line deci-
sionmakers are not similarly equipped to deal with the whole picture.
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As earlier noted, see supra, at 115, the Medicaid Rebate
Program’s statute prohibits HHS from disclosing pricing in-
formation in a form that could reveal the prices a manufac-
turer charges for drugs it produces. §1396r-8(b)(3)(D).”
This ban on disclosure is a further indication of the incompat-
ibility of private suits with the statute Congress enacted. If
Congress meant to leave open the prospect of third-party
beneficiary suits by 340B entities, it likely would not have
barred the potential suitors from obtaining the very informa-
tion necessary to determine whether their asserted rights
have been violated.?

It is true, as the Ninth Circuit observed, that HHS’s Office
of the Inspector General (OIG) has published reports finding
that “HRSA lacks the oversight mechanisms and authority
to ensure that [covered] entities pay at or below the . . .
ceiling price.” 588 F. 3d, at 1242 (quoting OIG, D. Levinson,
Deficiencies in the Oversight of the 340B Drug Pricing Pro-
gram, p. ii (OEI-05-02-00072, Oct. 2005)). See also 588
F. 3d, at 1242-1243 (citing OIG, D. Levinson, Review of 340B
Prices 11 (OEI-05-02-00073, July 2006) (estimating that cov-
ered entities overpaid $3.9 million in June 2005 alone)). But
Congress did not respond to the reports of inadequate HRSA
enforcement by inviting 340B entities to launch lawsuits in
district courts across the country. Instead, in the PPACA,
Congress directed HRSA to create a formal dispute resolu-
tion procedure, institute refund and civil penalty systems,
and perform audits of manufacturers. 124 Stat. 823-827, 42
U.S. C. §256b(d). Congress thus opted to strengthen and

"HHS interprets this provision, the United States informs us, as pro-
hibiting the agency from disclosing to covered entities the ceiling prices
calculated based on information submitted by the manufacturers. Brief
for United States as Amicus Curiae 28.

8Going forward, the 2010 Patient Protection and Affordable Care Act,
Pub. L. 111-148, 124 Stat. 119, in conjunction with the new administrative
adjudication process directed by the Act, will require HHS to give covered
entities access to some of the information submitted by manufacturers.
Id., at 826, 42 U. S. C. §256b(d)(3)(B)(iii).
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formalize HRSA’s enforcement authority, to make the new
adjudicative framework the proper remedy for covered enti-
ties complaining of “overcharges and other violations of the
discounted pricing requirements,” id., at 823, 42 U.S. C.
§256b(d)(1)(A), and to render the agency’s resolution of cov-
ered entities’ complaints binding, subject to judicial review
under the APA, id., at 827, 42 U. S. C. §256b(d)(3)(C).

* * *

For the reasons stated, the judgment of the U. S. Court of
Appeals for the Ninth Circuit is
Reversed.

JUSTICE KAGAN took no part in the consideration or deci-
sion of this case.
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TOLENTINO ». NEW YORK

CERTIORARI TO THE COURT OF APPEALS OF NEW YORK

No. 09-11556. Argued March 21, 2011—Decided March 29, 2011
Certiorari dismissed. Reported below: 14 N. Y. 3d 382, 900 N. E. 2d 708.

Kristina Schwarz argued the cause for petitioner. With
her on the briefs were Steven Banks, Andrew C. Fine, Law-
rence T. Hausman, and Richard Joselson.

Caitlin J. Halligan argued the cause for respondent.
With her on the brief were Cyrus RE. Vance, Jr., Hilary
Hassler, Alan B. Gadlin, Eleanor J. Ostrow, and Allen J.
Vickey.

Pratik A. Shah argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
were Acting Solicitor General Katyal, Assistant Attorney
General Breuer, Deputy Solicitor General Dreeben, and
Scott A. C. Meisler.*

*Marc Rotenberg filed a brief for the Electronic Privacy Information
Center et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Massachusetts et al. by Martha Coakley, Attorney General of Massachu-
setts, and Randall E. Ravitz, Assistant Attorney General, by William H.
Ryan, Jr., Acting Attorney General of Pennsylvania, and by the Attorneys
General for their respective States as follows: Luther Strange of Alabama,
John J. Burns of Alaska, John Suthers of Colorado, Joseph R. Biden II1I
of Delaware, Pamela Jo Bondi of Florida, David M. Louie of Hawalii,
Lawrence G. Wasden of Idaho, Gregory F. Zoeller of Indiana, James D.
“Buddy” Caldwell of Louisiana, Douglas F. Gansler of Maryland, Chris
Koster of Missouri, Steve Bullock of Montana, Jon Bruning of Nebraska,
Catherine Cortez Masto of Nevada, Paula T. Dow of New Jersey, Gary K.
King of New Mexico, E. Scott Pruitt of Oklahoma, Alan Wilson of South
Carolina, Marty J. Jackley of South Dakota, Greg Abbott of Texas, Mark
L. Shurtleff of Utah, Kenneth T. Cuccinelli II of Virginia, J. B. Van Hollen
of Wisconsin, and Bruce A. Salzburg of Wyoming; for the Criminal Justice
Legal Foundation by Kent S. Scheidegger; and for the New York State
Association of Chiefs of Police, Inc., et al. by Meir Feder.
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Per Curiam

PER CURIAM.

The writ of certiorari is dismissed as improvidently
granted.
It is so ordered.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 09-987. Argued November 3, 2010—Decided April 4, 2011*

Respondents, Arizona taxpayers, sued petitioner director of the State De-
partment of Revenue, challenging Ariz. Rev. Stat. Ann. §43-1089 on
Establishment Clause grounds. The Arizona law gives tax credits for
contributions to school tuition organizations, or STOs, which then use
the contributions to provide scholarships to students attending pri-
vate schools, including religious schools. Petitioner Arizona Christian
School Tuition Organization and others later intervened. The District
Court dismissed the suit for failure to state a claim. Reversing, the
Ninth Circuit held that respondents had standing as taxpayers under
Flast v. Cohen, 392 U. S. 83, and had stated an Establishment Clause
claim.

Held: Because respondents challenge a tax credit as opposed to a govern-
mental expenditure, they lack Article IIT standing under Flast v. Cohen,
supra. Pp. 132-146.

(a) Article IIT vests in the Federal Judiciary the “Power” to resolve
“Cases” and “Controversies.” That language limits the Federal Judi-
ciary to the traditional role of Anglo-American courts: redressing inju-
ries resulting from a specific legal dispute. To obtain a ruling on the
merits in federal court a plaintiff must assert more than just the “gener-
alized interest of all citizens in constitutional governance.” Schlesinger
v. Reservists Comm. to Stop the War, 418 U. S. 208, 217. Instead the
plaintiff must establish standing, which requires “an ‘injury in fact’”;
“a causal connection between the injury and the conduct complained of”;
and a conclusion that it is “‘likely,” as opposed to merely ‘speculative,’
that the injury will be ‘redressed by a favorable decision.”” Lujan v.
Defenders of Wildlife, 504 U. S. 555, 560-561. Pp. 132-134.

(b) In general, the mere fact that someone is a taxpayer does not
provide standing to seek relief in federal court. The typical assertion
of taxpayer standing rests on unjustifiable economic and political specu-
lation. See Frothingham v. Mellon, 262 U. S. 447; Doremus v. Board
of Ed. of Hawthorne, 342 U. S. 429. When a government expends re-

*Together with No. 09-991, Garriott, Director, Arizona Department of
Revenue v. Winn et al., also on certiorari to the same court.
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sources or declines to impose a tax, its budget does not necessarily suf-
fer. Even assuming the State’s coffers are depleted, finding injury
would require a court to speculate “that elected officials will increase a
taxpayer-plaintiff’s tax bill to make up a deficit.” DaimlerChrysler
Corp. v. Cuno, 547 U. S. 332, 344. And to find redressability a court
must assume that, were the taxpayers’ remedy allowed, “legislators
[would] pass along the supposed increased revenue in the form of tax
reductions.” Ibid. These conclusions apply to the present cases. The
costs of education may be a significant portion of Arizona’s annual
budget, but the tax credit, by facilitating the operation of both religious
and secular private schools, could relieve the burden on public schools
and provide cost savings to the State. Even if the tax credit had an
adverse effect on Arizona’s budget, problems would remain. To find a
particular injury in fact would require speculation that Arizona lawmak-
ers react to revenue shortfalls by increasing respondents’ tax liability.
A causation finding would depend on the additional assumption that any
tax increase would be traceable to the STO tax credit. And respond-
ents have not established that an injunction against the credit’s applica-
tion would prompt Arizona legislators to “pass along [any] increased
revenue [as] tax reductions.” Ibid. Pp. 134-138.

(c) Respondents’ suit does not fall within the narrow exception to the
rule against taxpayer standing established in Flast v. Cohen, supra.
There, federal taxpayers had standing to mount an Establishment
Clause challenge to a federal statute providing General Treasury funds
to support, inter alia, textbook purchases for religious schools. To
have standing under Flast, taxpayers must show (1) a “logical link”
between the plaintiff’s taxpayer status “and the type of legislative en-
actment attacked,” and (2) “a nexus” between such taxpayer status and
“the precise nature of the constitutional infringement alleged.” Id., at
102. Considering the two requirements together, Flast explained that
individuals suffer a particular injury when, in violation of the Establish-
ment Clause and by means of “the taxing and spending power,” their
property is transferred through the Government’s Treasury to a sectar-
ian entity. Id., at 105-106. “The taxpayer’s allegation in such cases
would be that his tax money is being extracted and spent in violation
of specific constitutional protections against such abuses of legislative
power.” Id., at 106. The STO tax credit does not visit the injury iden-
tified in Flast. When the Government spends funds from the General
Treasury, dissenting taxpayers know that they have been made to con-
tribute to an establishment in violation of conscience. In contrast, a
tax credit allows dissenting taxpayers to use their own funds in accord-
ance with their own consciences. Here, the STO tax credit does not
“extrac[t] and spen[d]” a conscientious dissenter’s funds in service of an
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establishment, ibid., or “‘force a citizen to contribute’” to a sectarian
organization, id., at 103. Rather, taxpayers are free to pay their own
tax bills without contributing to an STO, to contribute to a religious or
secular STO of their choice, or to contribute to other charitable organiza-
tions. Because the STO tax credit is not tantamount to a religious tax,
respondents have not alleged an injury for standing purposes. Fur-
thermore, respondents cannot satisfy the requirements of causation and
redressability. When the government collects and spends taxpayer
money, governmental choices are responsible for the transfer of wealth;
the resulting subsidy of religious activity is, under Flast, traceable to
the government’s expenditures; and an injunction against those expendi-
tures would address taxpayer-plaintiffs’ objections of conscience. Here,
by contrast, contributions result from the decisions of private taxpayers
regarding their own funds. Private citizens create private STOs; STOs
choose beneficiary schools; and taxpayers then contribute to STOs.
Any injury the objectors may suffer are not fairly traceable to the gov-
ernment. And, while an injunction most likely would reduce contribu-
tions to STOs, that remedy would not affect noncontributing taxpayers
or their tax payments. Pp. 138-143.

(d) Respondents’ contrary position—that Arizonans benefiting from
the tax credit in effect are paying their state income tax to STOs—
assumes that all income is government property, even if it has not come
into the tax collector’s hands. That premise finds no basis in standing
jurisprudence. This Court has sometimes reached the merits in Estab-
lishment Clause cases involving tax benefits as opposed to governmental
expenditures. See Mueller v. Allen, 463 U. S. 388; Commiittee for Pub-
lic Ed. & Religious Liberty v. Nyquist, 413 U. S. 756; Hunt v. McNaar,
413 U. S. 734; Walz v. Tax Comm’n of City of New York, 397 U. S. 664.
But those cases did not mention standing and so do not stand for the
proposition that no jurisdictional defects existed. Moreover, it is far
from clear that any nonbinding sub silentio standing determinations
in those cases depended on Flast, as there are other ways of estab-
lishing standing in Establishment Clause cases involving tax benefits.
Pp. 143-145.

562 F. 3d 1002, reversed.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
C. J., and ScALIA, THOMAS, and ALITO, JJ., joined. SCALIA, J., filed a con-
curring opinion, in which THOMAS, J., joined, post, p. 146. KAGAN, J., filed
a dissenting opinion, in which GINSBURG, BREYER, and SOTOMAYOR, JJ.,
joined, post, p. 147.
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Counsel

Paula S. Bickett, Chief Counsel, Civil Appeals, argued the
cause for petitioners in both cases. With her on the briefs
for petitioner in No. 09-991 were Terry Goddard, Attorney
General of Arizona, Mary O’Grady, Solicitor General, and
Kathleen P. Sweeney and Barbara A. Bailey, Assistant At-
torneys General. David A. Cortman, Bewjamin W. Bull,
and Jeremy D. Tedesco filed briefs for petitioner in
No. 09-987. Timothy D. Keller, William H. Mellor, Rich-
ard D. Komer, and Clark M. Neily 111 filed briefs for Glenn
Dennard et al. as respondents under this Court’s Rule 12.6
in support of petitioners.

Acting Solicitor General Katyal argued the cause for the
United States as amicus curiae in support of petitioners.
With him on the brief were Assistant Attorney General
West, Joseph R. Palmore, Robert M. Loeb, and Lowell
Sturgill.

Paul Bender argued the cause for respondents in both
cases. With him on the briefs were Isabel M. Humphrey,
Steven R. Shapiro, Daniel Mach, and Daniel Pochoda.T

TBriefs of amici curiae urging reversal in both cases were filed for the
State of Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana,
Thomas M. Fisher, Solicitor General, Heather L. Hagan and Ashley E.
Tatman, Deputy Attorneys General, Michael A. Cox, Attorney General of
Michigan, B. Eric Restuccia, Solicitor General, Joel D. McGormley, Appel-
late Division Chief, and by the Attorneys General for their respective
States as follows: Troy King of Alabama, John Suthers of Colorado, Bill
McCollum of Florida, Thurbert E. Baker of Georgia, James D. “Buddy”
Caldwell of Louisiana, Jim Hood of Mississippi, Thomas W. Corbett, Jr.,
of Pennsylvania, Henry D. McMaster of South Carolina, Greg Abbott of
Texas, Mark L. Shurtleff of Utah, and Robert M. McKenna of Washington;
for the American Center for Law and Justice by Jay Alan Sekulow, Stuart
J. Roth, Colby M. May, James M. Henderson, Sr., and Walter M. Weber;
for the American Center for School Choice by Richard W. Garnett and
John E. Coons; for the Becket Fund for Religious Liberty by Kevin J.
Hasson, Eric C. Rassbach, Hannah C. Smith, and Luke W. Goodrich,; for
the Cato Institute et al. by Ilya Shapiro, for the Center for Constitutional
Jurisprudence by John Eastman, Anthony T. Caso, and Edwin Meese I11;
for the Ethics and Religious Liberty Commission of the Southern Baptist
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JUSTICE KENNEDY delivered the opinion of the Court.

Arizona provides tax credits for contributions to school tu-
ition organizations, or STOs. STOs use these contributions
to provide scholarships to students attending private schools,
many of which are religious. Respondents are a group of
Arizona taxpayers who challenge the STO tax credit as a
violation of Establishment Clause principles under the First
and Fourteenth Amendments. After the Arizona Supreme
Court rejected a similar Establishment Clause claim on the
merits, respondents sought intervention from the Federal
Judiciary.

To obtain a determination on the merits in federal court,
parties seeking relief must show that they have standing
under Article III of the Constitution. Standing in Estab-
lishment Clause cases may be shown in various ways. Some
plaintiffs may demonstrate standing based on the direct
harm of what is claimed to be an establishment of religion,

Convention et al. by Kelly J. Shackleford and Hiram S. Sasser 111; for the
Florida School Choice Fund et al. by Nathan A. Adams IV, for the Jewish
Tuition Organization et al. by Bennett Evan Cooper and Robert A. Destro;
for the Pacific Legal Foundation by James S. Burling and Sharon L.
Browne; and for the United States Conference of Catholic Bishops et al.
by Thomas C. Berg, Anthony R. Picarello, Jr., Jeffrey Hunter Moon,
Douglas Laycock, Nathan J. Diament, and Kimberlee Wood Colby.

Briefs of amict curiae urging affirmance in both cases were filed for the
American Humanist Association et al. by Robert V. Ritter; and for the
National School Boards Association et al. by John W. Borkowski, Maree
F. Sneed, Francisco M. Negron, Jr., and Naomi Gittins.

Briefs of amici curiae were filed in both cases for Americans United for
Separation of Church and State et al. by Gregory M. Lipper and Ayesha
N. Khan; for the Christian Educators Association International et al. by
Robert H. Tyler and Jennifer L. Monk, for the Goldwater Institute et al.
by Clint Bolick and Nicholas C. Dranias; for the Justice and Freedom
Fund by James L. Hirsen and Deborah J. Dewart; for the Rutherford
Institute by John W. Whitehead and Jason P. Gosselin.

Mathew D. Staver, Anita L. Staver, Stephen M. Crampton, and Mary
E. McAlister filed a brief for Liberty Counsel et al. as amici curiae in
No. 09-987.
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such as a mandatory prayer in a public school classroom.
See School Dist. of Abington Township v. Schempp, 374
U. S. 203, 224, n. 9 (1963). Other plaintiffs may demonstrate
standing on the ground that they have incurred a cost or
been denied a benefit on account of their religion. Those
costs and benefits can result from alleged discrimination in
the tax code, such as when the availability of a tax exemption
is conditioned on religious affiliation. See Texas Monthly,
Inc. v. Bullock, 489 U. S. 1, 8 (1989) (plurality opinion).

For their part, respondents contend that they have stand-
ing to challenge Arizona’s STO tax credit for one and only
one reason: because they are Arizona taxpayers. But the
mere fact that a plaintiff is a taxpayer is not generally
deemed sufficient to establish standing in federal court. To
overcome that rule, respondents must rely on an exception
created in Flast v. Cohen, 392 U. S. 83 (1968). For the rea-
sons discussed below, respondents cannot take advantage
of Flast’'s narrow exception to the general rule against
taxpayer standing. As a consequence, respondents lacked
standing to commence this action, and their suit must be dis-
missed for want of jurisdiction.

I

Respondents challenged §43-1089, a provision of the Ari-
zona Tax Code. See 1997 Ariz. Sess. Laws §43-1087, codi-
fied, as amended, Ariz. Rev. Stat. Ann. § 43-1089 (West Supp.
2010). Section 43-1089 allows Arizona taxpayers to obtain
dollar-for-dollar tax credits of up to $500 per person and
$1,000 per married couple for contributions to STOs. §43-
1089(A). If the credit exceeds an individual’s tax liability,
the credit’s unused portion can be carried forward up to five
years. $§43-1089(D). Under a version of §43-1089 in effect
during the pendency of this lawsuit, a charitable organization
could be deemed an STO only upon certain conditions. See
§43-1089 (West 2006). The organization was required to be
exempt from federal taxation under §501(c)(3) of the Inter-
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nal Revenue Code of 1986. §43-1089(G)(3) (West Supp.
2005). It could not limit its scholarships to students attend-
ing only one school. Ibid. And it had to allocate “at least
ninety per cent of its annual revenue for educational scholar-
ships or tuition grants” to children attending qualified
schools. Ibid. A “qualified school,” in turn, was defined in
part as a private school in Arizona that did not diseriminate
on the basis of race, color, handicap, familial status, or na-
tional origin. §43-1089(G)(2).

In an earlier lawsuit filed in state court, Arizona taxpayers
challenged §43-1089, invoking both the United States Con-
stitution and the Arizona Constitution. The Arizona Su-
preme Court rejected the taxpayers’ claims on the merits.
Kotterman v. Killian, 193 Ariz. 273, 972 P. 2d 606 (1999).
This Court denied certiorari. Rhodes v. Killian, 528 U. S.
810 (1999); Kotterman v. Killian, 528 U. S. 921 (1999).

The present action was filed in the United States District
Court for the District of Arizona. It named the director
of the Arizona Department of Revenue as defendant. The
Arizona taxpayers who brought the suit claimed that §43-
1089 violates the Establishment Clause of the First Amend-
ment, as incorporated against the States by the Fourteenth
Amendment. Respondents alleged that §43-1089 allows
STOs “to use State income-tax revenues to pay tuition for
students at religious schools,” some of which “discriminate
on the basis of religion in selecting students.” Complaint in
No. 00-0287 (D Ariz.), 1929-31, App. to Pet. for Cert. in
No. 09-987, pp. 125a-126a. Respondents requested, among
other forms of relief, an injunction against the issuance of
§43-1089 tax credits for contributions to religious STOs.
The District Court dismissed respondents’ suit as jurisdic-
tionally barred by the Tax Injunction Act, 28 U. S. C. §1341.
The Court of Appeals reversed. This Court agreed with
the Court of Appeals and affirmed. Hibbs v. Winn, 542 U. S.
88 (2004).
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On remand, the Arizona Christian School Tuition Organi-
zation and other interested parties intervened. The District
Court once more dismissed respondents’ suit, this time for
failure to state a claim. Once again, the Court of Appeals
reversed. It held that respondents had standing under
Flast v. Cohen, supra. 562 F. 3d 1002 (CA9 2009). Reach-
ing the merits, the Court of Appeals ruled that respondents
had stated a claim that §43-1089 violated the Establishment
Clause of the First Amendment. The full Court of Appeals
denied en banc review, with eight judges dissenting. 586
F. 3d 649 (CA9 2009). This Court granted certiorari. 560
U. S. 924 (2010).

II

The concept and operation of the separation of powers in
our National Government have their principal foundation in
the first three Articles of the Constitution. Under Article
I11, the Federal Judiciary is vested with the “Power” to re-
solve not questions and issues but “Cases” or “Controver-
sies.” This language restricts the federal judicial power “to
the traditional role of the Anglo-American courts.” Sum-
mers v. Earth Island Institute, 555 U. S. 488, 492 (2009). In
the English legal tradition, the need to redress an injury
resulting from a specific dispute taught the efficacy of judi-
cial resolution and gave legitimacy to judicial decrees. The
importance of resolving specific cases was visible, for ex-
ample, in the incremental approach of the common law
and in equity’s consideration of exceptional circumstances.
The Framers paid heed to these lessons. See U. S. Const.,
Art. 111, §2 (“The judicial Power shall extend to all Cases,
in Law and Equity . .. ”). By rules consistent with the
longstanding practices of Anglo-American courts a plaintiff
who seeks to invoke the federal judicial power must assert
more than just the “generalized interest of all citizens in con-
stitutional governance.” Schlesinger v. Reservists Comm.
to Stop the War, 418 U. S. 208, 217 (1974).
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Continued adherence to the case-or-controversy require-
ment of Article IIT maintains the public’s confidence in an
unelected but restrained Federal Judiciary. If the judicial
power were “extended to every question under the constitu-
tion,” Chief Justice Marshall once explained, federal courts
might take possession of “almost every subject proper for
legislative discussion and decision.” 4 Papers of John Mar-
shall 95 (C. Cullen ed. 1984) (quoted in DaimlerChrysler
Corp. v. Cuno, 547 U. S. 332, 341 (2006)). The legislative and
executive departments of the Federal Government, no less
than the judicial department, have a duty to defend the Con-
stitution. See U. S. Const., Art. VI, cl. 3. That shared obli-
gation is incompatible with the suggestion that federal
courts might wield an “unconditioned authority to determine
the constitutionality of legislative or executive acts.” Val-
ley Forge Christian College v. Americans United for Sepa-
ration of Church and State, Inc., 464 U. S. 464, 471 (1982).
For the federal courts to decide questions of law arising out-
side of cases and controversies would be inimical to the Con-
stitution’s democratic character. And the resulting conflict
between the judicial and the political branches would not,
“in the long run, be beneficial to either.” United States v.
Richardson, 418 U. S. 166, 188-189 (1974) (Powell, J., con-
curring). Instructed by Chief Justice Marshall’s admoni-
tion, this Court takes care to observe the “role assigned to
the judiciary” within the Constitution’s “tripartite allocation
of power.” Valley Forge, supra, at 474 (internal quotation
marks omitted).

I11

To state a case or controversy under Article I11, a plaintiff
must establish standing. Allen v. Wright, 468 U. S. 737, 751
(1984). The minimum constitutional requirements for
standing were explained in Lujan v. Defenders of Wildlife,
504 U. S. 555 (1992).
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“First, the plaintiff must have suffered an ‘injury in
fact’—an invasion of a legally protected interest which
is (a) concrete and particularized, and (b) ‘actual or im-
minent, not “conjectural” or “hypothetical.”’ Second,
there must be a causal connection between the injury
and the conduct complained of—the injury has to be
‘fairly . . . trace[able] to the challenged action of the de-
fendant, and not . . . thle] result [of] the independent
action of some third party not before the court.” Third,
it must be ‘likely,” as opposed to merely ‘speculative,’
that the injury will be ‘redressed by a favorable deci-
sion.”” Id., at 560-561 (citations and footnote omitted).

In requiring a particular injury, the Court meant “that the
injury must affect the plaintiff in a personal and individual
way.” Id., at 560, n. 1. The question now before the Court
is whether respondents, the plaintiffs in the trial court, sat-
isfy the requisite elements of standing.

A

Respondents suggest that their status as Arizona taxpay-
ers provides them with standing to challenge the STO tax
credit. Absent special circumstances, however, standing
cannot be based on a plaintiff’s mere status as a taxpayer.
This Court has rejected the general proposition that an indi-
vidual who has paid taxes has a “continuing, legally cogniza-
ble interest in ensuring that those funds are not used by the
Government in a way that violates the Constitution.” Hein
v. Freedom From Religion Foundation, Inc., 551 U. S. 587,
599 (2007) (plurality opinion). This precept has been re-
ferred to as the rule against taxpayer standing.

The doctrinal basis for the rule was discussed in Frothing-
ham v. Mellon, 262 U. S. 447 (1923) (decided with Massachu-
setts v. Mellon). There, a taxpayer-plaintiff had alleged
that certain federal expenditures were in excess of congres-
sional authority under the Constitution. The plaintiff ar-
gued that she had standing to raise her claim because she
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had an interest in the Government Treasury and because the
allegedly unconstitutional expenditure of Government funds
would affect her personal tax liability. The Court rejected
those arguments. The “effect upon future taxation, of any
payment out of funds,” was too “remote, fluctuating and un-
certain” to give rise to a case or controversy. Id., at 487.
And the taxpayer-plaintiff’s “interest in the moneys of the
Treasury,” the Court recognized, was necessarily “shared
with millions of others.” Ibid. As a consequence, Froth-
imgham held that the taxpayer-plaintiff had not presented
a “judicial controversy” appropriate for resolution in fed-
eral court but rather a “matter of public . . . concern” that
could be pursued only through the political process. Id.,
at 487-489.

In a second pertinent case, Doremus v. Board of Ed. of
Hawthorne, 342 U. S. 429 (1952), the Court considered Froth-
imgham’s prohibition on taxpayer standing in connection
with an alleged Establishment Clause violation. A New
Jersey statute had provided that public school teachers
would read Bible verses to their students at the start of each
schoolday. A plaintiff sought to have the law enjoined, as-
serting standing based on her status as a taxpayer. Writing
for the Court, Justice Jackson reiterated the foundational
role that Article III standing plays in our separation of
powers.

“‘The party who invokes the power [of the federal
courts] must be able to show not only that the statute is
invalid but that he has sustained or is immediately in
danger of sustaining some direct injury as a result of its
enforcement, and not merely that he suffers in some
indefinite way in common with people generally.””
Doremus, supra, at 434 (quoting Frothingham, supra,
at 488).

The plaintiff in Doremus lacked any “direct and particular
financial interest” in the suit, and, as a result, a decision on
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the merits would have been merely “advisory.” 342 U. S,
at 434-435. It followed that the plaintiff’s allegations did
not give rise to a case or controversy subject to judicial reso-
lution under Article III. Ibid. Cf. School Dist. of Abing-
ton Township v. Schempp, 374 U.S., at 224, n. 9 (finding
standing where state laws required Bible readings or prayer
in public schools, not because plaintiffs were state taxpayers
but because their children were enrolled in public schools
and so were “directly affected” by the challenged laws).

In holdings consistent with Frothingham and Doremus,
more recent decisions have explained that claims of taxpayer
standing rest on unjustifiable economic and political specula-
tion. When a government expends resources or declines to
impose a tax, its budget does not necessarily suffer. On the
contrary, the purpose of many governmental expenditures
and tax benefits is “to spur economic activity, which in turn
increases government revenues.” DaimlerChrysler, 547
U. S, at 344.

Difficulties persist even if one assumes that an expenditure
or tax benefit depletes the government’s coffers. To find in-
jury, a court must speculate “that elected officials will in-
crease a taxpayer-plaintiff’s tax bill to make up a deficit.”
Ibid. And to find redressability, a court must assume that,
were the remedy the taxpayers seek to be allowed, “legisla-
tors will pass along the supposed increased revenue in the
form of tax reductions.” Ibid. It would be “pure specula-
tion” to conclude that an injunction against a government
expenditure or tax benefit “would result in any actual tax
relief” for a taxpayer-plaintiff. ASARCO Inc. v. Kadish,
490 U. S. 605, 614 (1989) (opinion of KENNEDY, J.).

These well-established principles apply to the present
cases. Respondents may be right that Arizona’s STO tax
credits have an estimated annual value of over $50 million.
See Brief for Respondent Winn et al. 42; see also Arizona
Dept. of Revenue, Revenue Impact of Arizona’s Tax Expend-
itures F'Y 2009/10, p. 48 (preliminary Nov. 15, 2010) (report-
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ing the total estimated “value” of STO tax credits claimed
over a l-year period). The education of its young people is,
of course, one of the State’s principal missions and responsi-
bilities; and the consequent costs will make up a significant
portion of the state budget. That, however, is just the be-
ginning of the analysis.

By helping students obtain scholarships to private schools,
both religious and secular, the STO program might relieve
the burden placed on Arizona’s public schools. The result
could be an immediate and permanent cost savings for the
State. See Brief for Petitioner Arizona Christian School
Tuition Organization 31 (discussing studies indicating that
the STO program may on net save the State money); see also
Mueller v. Allen, 463 U. S. 388, 395 (1983) (“By educating a
substantial number of students [private] schools relieve pub-
lic schools of a correspondingly great burden—to the benefit
of all taxpayers”). Underscoring the potential financial ben-
efits of the STO program, the average value of an STO schol-
arship may be far less than the average cost of educating
an Arizona public school student. See Brief for Petitioner
Garriott 38. Because it encourages scholarships for attend-
ance at private schools, the STO tax credit may not cause
the State to incur any financial loss.

Even assuming the STO tax credit has an adverse effect
on Arizona’s annual budget, problems would remain. To
conclude there is a particular injury in fact would require
speculation that Arizona lawmakers react to revenue short-
falls by increasing respondents’ tax liability. Daimler-
Chrysler, 547 U. S., at 344. A finding of causation would
depend on the additional determination that any tax increase
would be traceable to the STO tax credits, as distinct from
other governmental expenditures or other tax benefits. Re-
spondents have not established that an injunction against
application of the STO tax credit would prompt Arizona leg-
islators to “pass along the supposed increased revenue in the
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form of tax reductions.” Ibid. Those matters, too, are
conjectural.

Each of the inferential steps to show causation and re-
dressability depends on premises as to which there remains
considerable doubt. The taxpayers have not shown that any
interest they have in protecting the state treasury would be
advanced. Even were they to show some closer link, that
interest is still of a general character, not particular to cer-
tain persons. Nor have the taxpayers shown that higher
taxes will result from the tuition credit scheme. The rule
against taxpayer standing, a rule designed both to avoid
speculation and to insist on particular injury, applies to re-
spondents’ lawsuit. The taxpayers, then, must rely on an
exception to the rule, an exception next to be considered.

B

The primary contention of respondents, of course, is that,
despite the general rule that taxpayers lack standing to ob-
ject to expenditures alleged to be unconstitutional, their suit
falls within the exception established by Flast v. Cohen, 392
U.S. 83. It must be noted at the outset that, as this Court
has explained, Flast’s holding provides a “narrow exception”
to “the general rule against taxpayer standing.” Bowen V.
Kendrick, 487 U. S. 589, 618 (1988).

At issue in Flast was the standing of federal taxpayers
to object, on First Amendment grounds, to a congressional
statute that allowed expenditures of federal funds from the
General Treasury to support, among other programs, “in-
struction in reading, arithmetic, and other subjects in reli-
gious schools, and to purchase textbooks and other instruec-
tional materials for use in such schools.” 392 U. S., at 85-86.
Flast held that taxpayers have standing when two condi-
tions are met.

The first condition is that there must be a “logical link”
between the plaintiff’s taxpayer status “and the type of leg-
islative enactment attacked.” Id., at 102. This condition
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was not satisfied in Doremus because the statute challenged
in that case—providing for the recitation of Bible passages
in public schools—involved at most an “incidental expendi-
ture of tax funds.” Flast, 392 U. S., at 102. In Flast, by
contrast, the allegation was that the Federal Government
violated the Establishment Clause in the exercise of its legis-
lative authority both to collect and spend tax dollars. Id.,
at 103. In the decades since Flast, the Court has been care-
ful to enforce this requirement. See Hein, 551 U. S. 587 (no
standing under Flast to challenge federal executive actions
funded by general appropriations); Valley Forge, 454 U. S.
464 (no standing under Flast to challenge an agency’s deci-
sion to transfer a parcel of federal property pursuant to the
Property Clause).

The second condition for standing under Flast is that there
must be “a nexus” between the plaintiff’s taxpayer status
and “the precise nature of the constitutional infringement
alleged.” 392 U. S.,at 102. This condition was deemed sat-
isfied in Flast based on the allegation that Government funds
had been spent on an outlay for religion in contravention of
the Establishment Clause. Id., at 85-86. In Frothingham,
by contrast, the claim was that Congress had exceeded its
constitutional authority without regard to any specific prohi-
bition. 392 U. S., at 104-105. Confirming that Flast turned
on the unique features of Establishment Clause violations,
this Court has “declined to lower the taxpayer standing bar
in suits alleging violations of any constitutional provision
apart from the Establishment Clause.” Hein, supra, at 609
(plurality opinion); see also Richardson, 418 U. S. 166 (State-
ment and Account Clause); Schlesinger, 418 U. S. 208 (Incom-
patibility Clause).

After stating the two conditions for taxpayer standing,
Flast considered them together, explaining that individu-
als suffer a particular injury for standing purposes when, in
violation of the Establishment Clause and by means of “the
taxing and spending power,” their property is transferred
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through the Government’s Treasury to a sectarian entity.
392 U. S, at 105-106. As Flast put it: “The taxpayer’s alle-
gation in such cases would be that his tax money is being
extracted and spent in violation of specific constitutional pro-
tections against such abuses of legislative power.” Id., at
106. Flast thus “understood the ‘injury’ alleged in Estab-
lishment Clause challenges to federal spending to be the
very ‘extract[ion] and spen[ding]’ of ‘tax money’ in aid of
religion alleged by a plaintiff.” DaimlerChrysler, 547 U. S.,
at 348 (quoting Flast, 392 U. S., at 106). “Such an injury,”
Flast continued, is unlike “generalized grievances about the
conduct of government” and so is “appropriate for judicial
redress.” Ibid.

Flast found support for its finding of personal injury in
“the history of the Establishment Clause,” particularly
James Madison’s Memorial and Remonstrance Against Reli-
gious Assessments. DaimlerChrysler, supra, at 348. In
1785, the General Assembly of the Commonwealth of Vir-
ginia considered a “tax levy to support teachers of the
Christian religion.” Flast, supra, at 104, n. 24; see A Bill
Establishing a Provision for Teachers of the Christian Reli-
gion, reprinted in Everson v. Board of Ed. of Ewing, 330
U.S. 1, 74 (1947) (supplemental appendix to dissent of Rut-
ledge, J.). Under the proposed assessment bill, taxpayers
would direct their payments to Christian societies of their
choosing. [Ibid. If a taxpayer made no such choice, the
General Assembly was to divert his funds to “seminaries of
learning,” at least some of which “undoubtedly would have
been religious in character.” Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U. S. 819, 869, n. 1 (1995) (Sou-
ter, J., dissenting) (internal quotation marks omitted); see
also id., at 853, n. 1 (THOMAS, J., concurring). However the
“seminaries” provision might have functioned in practice,
critics took the position that the proposed bill threatened
compulsory religious contributions. See, e.g., T. Buckley,
Church and State in Revolutionary Virginia, 1776-1787,
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pp. 133-134 (1977); H. Eckenrode, Separation of Church and
State in Virginia 106-108 (1910).

In the Memorial and Remonstrance, Madison objected to
the proposed assessment on the ground that it would coerce
a form of religious devotion in violation of conscience. In
Madison’s view, government should not “‘force a citizen to
contribute three pence only of his property for the support
of any one establishment.”” Flast, supra, at 103 (quoting 2
Writings of James Madison 183, 186 (G. Hunt ed. 1901)).
This Madisonian prohibition does not depend on the amount
of property conscripted for sectarian ends. Any such tak-
ing, even one amounting to “three pence only,” violates con-
science. 392 U. S., at 103; cf. supra, at 134-135. The pro-
posed bill ultimately died in committee; and the General
Assembly instead enacted legislation forbidding “compelled”
support of religion. See A Bill for Establishing Religious
Freedom, reprinted in 2 Papers of Thomas Jefferson 545-546
(J. Boyd ed. 1950); see also Flast, 392 U.S., at 104, n. 24.
Madison himself went on to become, as Flast put it, “the
leading architect of the religion clauses of the First Amend-
ment.” Id., at 103. Flast was thus informed by “the spe-
cific evils” identified in the public arguments of “those who
drafted the Establishment Clause and fought for its adop-
tion.” Id., at 103-104; see also Feldman, Intellectual Ori-
gins of the Establishment Clause, 77 N. Y. U. L. Rev. 346, 351
(2002) (“[TThe Framers’ generation worried that conscience
would be violated if citizens were required to pay taxes to
support religious institutions with whose beliefs they dis-
agreed”); McConnell, Coercion: The Lost Element of Estab-
lishment, 27 Wm. & Mary L. Rev. 933, 936-939 (1986).

Respondents contend that these principles demonstrate
their standing to challenge the STO tax credit. In their
view the tax credit is, for Flast purposes, best understood
as a governmental expenditure. That is incorrect.

It is easy to see that tax credits and governmental expend-
itures can have similar economic consequences, at least for
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beneficiaries whose tax liability is sufficiently large to take
full advantage of the credit. Yet tax credits and govern-
mental expenditures do not both implicate individual taxpay-
ers in sectarian activities. A dissenter whose tax dollars
are “extracted and spent” knows that he has in some small
measure been made to contribute to an establishment in vio-
lation of conscience. Flast, supra, at 106. In that instance
the taxpayer’s direct and particular connection with the es-
tablishment does not depend on economic speculation or po-
litical conjecture. The connection would exist even if the
conscientious dissenter’s tax liability were unaffected or re-
duced. See DaimlerChrysler, supra, at 348-349. When
the government declines to impose a tax, by contrast, there
is no such connection between dissenting taxpayer and al-
leged establishment. Any financial injury remains specula-
tive. See supra, at 134-138. And awarding some citizens
a tax credit allows other citizens to retain control over their
own funds in accordance with their own consciences.

The distinction between governmental expenditures and
tax credits refutes respondents’ assertion of standing.
When Arizona taxpayers choose to contribute to STOs, they
spend their own money, not money the State has collected
from respondents or from other taxpayers. Arizona’s §43-
1089 does not “extrac(t] and spen[d]” a conscientious dissent-
er’s funds in service of an establishment, Flast, 392 U. S., at
106, or “‘force a citizen to contribute three pence only of his
property’” to a sectarian organization, id., at 103 (quoting 2
Writings of James Madison, supra, at 186). On the contrary,
respondents and other Arizona taxpayers remain free to pay
their own tax bills, without contributing to an STO. Re-
spondents are likewise able to contribute to an STO of their
choice, either religious or secular. And respondents also
have the option of contributing to other charitable organiza-
tions, in which case respondents may become eligible for a
tax deduction or a different tax credit. See, e. g., Ariz. Rev.
Stat. Ann. §43-1088 (West Supp. 2010). The STO tax credit
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is not tantamount to a religious tax or to a tithe and does
not visit the injury identified in Flast. It follows that re-
spondents have neither alleged an injury for standing pur-
poses under general rules nor met the Flast exception.
Finding standing under these circumstances would be more
than the extension of Flast “to the limits of its logic.” Hein,
551 U. S, at 615 (plurality opinion). It would be a departure
from Flast’s stated rationale.

Furthermore, respondents cannot satisfy the requirements
of causation and redressability. When the government col-
lects and spends taxpayer money, governmental choices are
responsible for the transfer of wealth. In that case a result-
ing subsidy of religious activity is, for purposes of Flast,
traceable to the government’s expenditures. And an injunc-
tion against those expenditures would address the objections
of conscience raised by taxpayer-plaintiffs. See Daimler-
Chrysler, 547 U. S., at 344. Here, by contrast, contributions
result from the decisions of private taxpayers regarding
their own funds. Private citizens create private STOs;
STOs choose beneficiary schools; and taxpayers then contrib-
ute to STOs. While the State, at the outset, affords the op-
portunity to create and contribute to an STO, the tax credit
system is implemented by private action and with no state
intervention. Objecting taxpayers know that their fellow
citizens, not the State, decide to contribute and in fact make
the contribution. These considerations prevent any injury
the objectors may suffer from being fairly traceable to the
government. And while an injunction against application of
the tax credit most likely would reduce contributions to
STOs, that remedy would not affect noncontributing taxpay-
ers or their tax payments. As a result, any injury suffered
by respondents would not be remedied by an injunction lim-
iting the tax credit’s operation.

Resisting this conclusion, respondents suggest that Arizo-
nans who benefit from § 43-1089 tax credits in effect are pay-
ing their state income tax to STOs. In respondents’ view,
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tax credits give rise to standing even if tax deductions do
not, since only the former yield a dollar-for-dollar reduction
in final tax liability. See Brief for Respondent Winn et al.
5-6; Tr. of Oral Arg. 35-36. But what matters under Flast
is whether sectarian STOs receive government funds drawn
from general tax revenues, so that moneys have been ex-
tracted from a citizen and handed to a religious institution
in violation of the citizen’s conscience. Under that inquiry,
respondents’ argument fails. Like contributions that lead
to charitable tax deductions, contributions yielding STO tax
credits are not owed to the State and, in fact, pass directly
from taxpayers to private organizations. Respondents’ con-
trary position assumes that income should be treated as if
it were government property even if it has not come into
the tax collector’s hands. That premise finds no basis in
standing jurisprudence. Private bank accounts cannot be
equated with the Arizona state treasury.

The conclusion that the Flast exception is inapplicable at
first may seem in tension with several earlier cases, all ad-
dressing Establishment Clause issues and all decided after
Flast. See Mueller, 463 U.S. 388; Committee for Public
Ed. & Religious Liberty v. Nyquist, 413 U. S. 756 (1973);
Hunt v. McNar, 413 U. S. 734 (1973); Walz v. Tax Comm’n
of City of New York, 397 U. S. 664 (1970); cf. Hibbs v. Winn,
542 U. S. 88 (reaching only threshold jurisdictional issues).
But those cases do not mention standing and so are not con-
trary to the conclusion reached here. When a potential ju-
risdictional defect is neither noted nor discussed in a federal
decision, the decision does not stand for the proposition that
no defect existed. See, e.g., Hagans v. Lavine, 415 U. S.
528, 535, n. 5 (1974) (“[W]hen questions of jurisdiction have
been passed on in prior decisions sub silentio, this Court has
never considered itself bound when a subsequent case finally
brings the jurisdictional issue before us”); United States v.
L. A. Tucker Truck Lines, Inc., 344 U. S. 33, 38 (1952) (“Even
as to our own judicial power of jurisdiction, this Court has
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followed the lead of Mr. Chief Justice Marshall who held that
this Court is not bound by a prior exercise of jurisdiction in
a case where it was not questioned and it was passed sub
silentio”); Frothingham, 262 U. S., at 486. The Court would
risk error if it relied on assumptions that have gone unstated
and unexamined.

Furthermore, if a law or practice, including a tax credit,
disadvantages a particular religious group or a particular
nonreligious group, the disadvantaged party would not have
to rely on Flast to obtain redress for a resulting injury. See
Texas Monthly, Inc. v. Bullock, 489 U. S., at 8 (plurality opin-
ion) (finding standing where a general interest magazine
sought to recover tax payments on the ground that religious
periodicals were exempt from the tax). Because standing
in Establishment Clause cases can be shown in various ways,
it is far from clear that any nonbinding sub silentio holdings
in the cases respondents cite would have depended on Flast.
See, e. g., Walz, supra, at 666-667 (explaining that the plain-
tiff was an “owner of real estate” in New York City who
objected to the city’s issuance of “property tax exemptions to
religious organizations”). That the plaintiffs in those cases
could have advanced arguments for jurisdiction independent
of Flast makes it particularly inappropriate to determine
whether or why standing should have been found where the
issue was left unexplored.

If an establishment of religion is alleged to cause real in-
jury to particular individuals, the federal courts may adjudi-
cate the matter. Like other constitutional provisions, the
Establishment Clause acquires substance and meaning when
explained, elaborated, and enforced in the context of actual
disputes. That reality underlies the case-or-controversy re-
quirement, a requirement that has not been satisfied here.

* * *

Few exercises of the judicial power are more likely to un-
dermine public confidence in the neutrality and integrity of
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the Judiciary than one which casts the Court in the role of a
Council of Revision, conferring on itself the power to invali-
date laws at the behest of anyone who disagrees with them.
In an era of frequent litigation, class actions, sweeping in-
junctions with prospective effect, and continuing jurisdiction
to enforce judicial remedies, courts must be more careful to
insist on the formal rules of standing, not less so. Making
the Article III standing inquiry all the more necessary are
the significant implications of constitutional litigation, which
can result in rules of wide applicability that are beyond Con-
gress’ power to change.

The present suit serves as an illustration of these princi-
ples. The fact that respondents are state taxpayers does
not give them standing to challenge the subsidies that §43-
1089 allegedly provides to religious STOs. To alter the
rules of standing or weaken their requisite elements would
be inconsistent with the case-or-controversy limitation on
federal jurisdiction imposed by Article III.

The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring.

Taxpayers ordinarily do not have standing to challenge
federal or state expenditures that allegedly violate the Con-
stitution. See DaimlerChrysler Corp. v. Cuno, 547 U.S.
332, 343-345 (2006). In Flast v. Cohen, 392 U. S. 83 (1968),
we created a narrow exception for taxpayers raising Estab-
lishment Clause challenges to government expenditures.
Today’s majority and dissent struggle with whether respond-
ents’ challenge to the Arizona tuition tax credit falls within
that narrow exception. Under a principled reading of Arti-
cle I11, their struggles are unnecessary. Flast is an anomaly
in our jurisprudence, irreconcilable with the Article III re-
strictions on federal judicial power that our opinions have
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established. I would repudiate that misguided decision and
enforce the Constitution. See Hein v. Freedom From Reli-
gion Foundation, Inc., 5561 U. S. 587, 618 (2007) (SCALIA, J.,
concurring in judgment).

I nevertheless join the Court’s opinion because it finds re-
spondents lack standing by applying Flast rather than dis-
tinguishing it away on unprincipled grounds. Cf. Hein,
supra, at 628-631.

JUSTICE KAGAN, with whom JUSTICE GINSBURG, JUSTICE
BREYER, and JUSTICE SOTOMAYOR join, dissenting.

Since its inception, the Arizona private-school-tuition tax
credit has cost the State, by its own estimate, nearly $350
million in diverted tax revenue. The Arizona taxpayers
who instituted this suit (collectively, Plaintiffs) allege that
the use of these funds to subsidize school tuition organiza-
tions (STOs) breaches the Establishment Clause’s promise of
religious neutrality. Many of these STOs, the Plaintiffs
claim, discriminate on the basis of a child’s religion when
awarding scholarships.

For almost half a century, litigants like the Plaintiffs have
obtained judicial review of claims that the government has
used its taxing and spending power in violation of the Estab-
lishment Clause. Beginning in Flast v. Cohen, 392 U. S. 83
(1968), and continuing in case after case for over four dec-
ades, this Court and others have exercised jurisdiction to
decide taxpayer-initiated challenges not materially different
from this one. Not every suit has succeeded on the merits,
or should have. But every taxpayer-plaintiff has had her
day in court to contest the government’s financing of reli-
gious activity.

Today, the Court breaks from this precedent by refusing
to hear taxpayers’ claims that the government has unconsti-
tutionally subsidized religion through its tax system. These
litigants lack standing, the majority holds, because the fund-
ing of religion they challenge comes from a tax credit, rather
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than an appropriation. A tax credit, the Court asserts, does
not injure objecting taxpayers, because it “does not extract
and spend [their] funds in service of an establishment.”
Ante, at 142 (internal quotation marks and alterations
omitted).

This novel distinction in standing law between appro-
priations and tax expenditures has as little basis in principle
as it has in our precedent. Cash grants and targeted
tax breaks are means of accomplishing the same government
objective—to provide financial support to select individuals
or organizations. Taxpayers who oppose state aid of reli-
gion have equal reason to protest whether that aid flows
from the one form of subsidy or the other. Either way,
the government has financed the religious activity. And
so either way, taxpayers should be able to challenge the
subsidy.

Still worse, the Court’s arbitrary distinction threatens to
eliminate all occasions for a taxpayer to contest the govern-
ment’s monetary support of religion. Precisely because ap-
propriations and tax breaks can achieve identical objectives,
the government can easily substitute one for the other. To-
day’s opinion thus enables the government to end-run Flast’s
guarantee of access to the Judiciary. From now on, the gov-
ernment need follow just one simple rule—subsidize through
the tax system—to preclude taxpayer challenges to state
funding of religion.

And that result—the effective demise of taxpayer stand-
ing—will diminish the Establishment Clause’s force and
meaning. Sometimes, no one other than taxpayers has suf-
fered the injury necessary to challenge government spon-
sorship of religion. Today’s holding therefore will prevent
federal courts from determining whether some subsidies to
sectarian organizations comport with our Constitution’s
guarantee of religious neutrality. Because I believe these
challenges warrant consideration on the merits, I respect-
fully dissent from the Court’s decision.
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I

As the majority recounts, this Court has held that paying
taxes usually does not give an individual Article I1I standing
to challenge government action. Amnte, at 133-138. Tax-
payers cannot demonstrate the requisite injury because each
person’s “interest in the moneys of the Treasury . . . is com-
paratively minute and indeterminable.” Frothingham v.
Mellon, 262 U. S. 447, 487 (1923) (decided with Massachu-
setts v. Mellon). Given the size and complexity of govern-
ment budgets, it is a “fiction” to contend that an unlawful
expenditure causes an individual “any measurable economic
harm.” Hein v. Freedom From Religion Foundation, Inc.,
551 U. S. 587, 593 (2007) (plurality opinion). Nor can tax-
payers in the ordinary case establish causation (i. e., that the
disputed government measure affects their tax burden) or
redressability (i. e., that a judicial remedy would result in
tax reductions). Ante, at 136. On these points, all agree.

The disagreement concerns their relevance here. This
case is not about the general prohibition on taxpayer stand-
ing, and cannot be resolved on that basis. This case is
instead about the exception to the rule—the principle estab-
lished decades ago in Flast that taxpayers may challenge
certain government actions alleged to violate the Establish-
ment Clause. The Plaintiffs have standing if their suit
meets Flast’s requirements—and it does so under any fair
reading of that decision.

Taxpayers have standing, Flast held, when they allege
that a statute enacted pursuant to the legislature’s taxing
and spending power violates the Establishment Clause. 392
U.S., at 105-106. In this situation, the Court explained, a
plaintiff can establish a two-part nexus “between the [tax-
payer] status asserted and the claim sought to be adjudi-
cated.” Id., at 102. First, by challenging legislative action
taken under the taxing and spending clause, the taxpayer
shows “a logical link between [her] status and the type of

. enactment attacked.” Ibid. Second, by invoking the
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Establishment Clause—a specific limitation on the legisla-
ture’s taxing and spending power—the taxpayer demon-
strates “a nexus between [her] status and the precise nature
of the constitutional infringement alleged.” Ibid. Because
of these connections, Flast held, taxpayers alleging that the
government is using tax proceeds to aid religion have “the
necessary stake . . . in the outcome of the litigation to satisfy
Article IIL.” Ibid. They are “proper and appropriate par-
t[ies]”—indeed, often the only possible parties—to seek judi-
cial enforcement of the Constitution’s guarantee of religious
neutrality. Ibid.

That simple restatement of the Flast standard should be
enough to establish that the Plaintiffs have standing. They
attack a provision of the Arizona tax code that the legis-
lature enacted pursuant to the State Constitution’s taxing
and spending clause (Flast nexus, part 1). And they allege
that this provision violates the Establishment Clause (Flast
nexus, part 2). By satisfying both of Flast’s conditions,
the Plaintiffs have demonstrated their “stake as taxpayers”
in enforcing constitutional restraints on the provision of aid
to STOs. Ibid. Indeed, the connection in this case be-
tween “the [taxpayer] status asserted and the claim sought
to be adjudicated,” ibid., could not be any tighter: As noted
when this Court previously addressed a different issue in
this lawsuit, the Plaintiffs invoke the Establishment Clause
to challenge “an integral part of the State’s tax statute”
that “is reflected on state tax forms” and that “is part of the
calculus necessary to determine tax liability.” Hibbs
v. Winn, 542 U.S. 88, 119 (2004) (Winn I) (KENNEDY,
J., dissenting) (emphasis added). Finding standing here is
merely a matter of applying Flast. 1 would therefore affirm
the Court of Appeals’ determination (not questioned even by
the eight judges who called for rehearing en banc on the
merits) that the Plaintiffs can pursue their claim in federal
court.
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II

The majority reaches a contrary decision by distinguishing
between two methods of financing religion: A taxpayer has
standing to challenge state subsidies to religion, the Court
announces, when the mechanism used is an appropriation,
but not when the mechanism is a targeted tax break, other-
wise called a “tax expenditure.”! In the former case, but
not in the latter, the Court declares, the taxpayer suffers
cognizable injury. Ante, at 141-143.

But this distinction finds no support in case law, and just
as little in reason. In the decades since Flast, no court—
not one—has differentiated between appropriations and tax
expenditures in deciding whether litigants have standing.
Over and over again, courts (including this one) have faced
Establishment Clause challenges to tax credits, deductions,
and exemptions; over and over again, these courts have
reached the merits of these claims. And that is for a simple
reason: Taxpayers experience the same injury for standing
purposes whether government subsidization of religion takes
the form of a cash grant or a tax measure. The only ration-
ale the majority offers for its newfound distinction—that

1“Tax expenditures” are monetary subsidies the government bestows
on particular individuals or organizations by granting them preferential
tax treatment. The co-chairmen of the National Commission on Fiscal
Responsibility and Reform recently referred to these tax breaks as “the
various deductions, credits and loopholes that are just spending by another
name.” Washington Post, Feb. 20, 2011, p. A19, col. 3; see also 2 U. S. C.
§622(3) (defining “tax expenditures,” for purposes of the Federal Govern-
ment’s budgetary process, as “those revenue losses attributable to provi-
sions of the . . . tax laws which allow a special exclusion, exemption, or
deduction from gross income or which provide a special credit, a preferen-
tial rate of tax, or a deferral of tax liability”); S. Surrey & P. McDaniel,
Tax Expenditures 3 (1985) (explaining that tax expenditures “represent
government spending for favored activities or groups, effected through
the tax system rather than through direct grants, loans, or other forms of
government assistance”).
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grants, but not tax expenditures, somehow come from a com-
plaining taxpayer’s own wallet—cannot bear the weight the
Court places onit. If Flast is still good law—and the major-
ity today says nothing to the contrary—then the Plaintiffs
should be able to pursue their claim on the merits.

A

Until today, this Court has never so much as hinted that
litigants in the same shoes as the Plaintiffs lack standing
under Flast. To the contrary: We have faced the identical
situation five times—including in a prior incarnation of this
very case!—and we have five times resolved the suit without
questioning the plaintiffs’ standing. Lower federal courts
have followed our example and handled the matter in the
same way. I count 14 separate cases (involving 20 appellate
and district courts) that adjudicated taxpayer challenges
to tax expenditures alleged to violate the Establishment
Clause.? I suspect I have missed a few. I have not found

2See Johnson v. Economic Development Corporation of Cty. of Oak-
land, 241 F. 3d 501 (CA6 2001), aff’g 64 F. Supp. 2d 657 (ED Mich. 1999);
Steele v. Industrial Development Bd. of Metropolitan Govt. Nashville,
301 F. 3d 401 (CA6 2002), rev’g 117 F. Supp. 2d 693 (MD Tenn. 2000);
Christie v. United States, 31 Fed. Appx. 571 (CA9 2002), aff’g
No. 00-cv-02392-J (SD Cal., Apr. 23, 2001); Mueller v. Allen, 676 F. 2d
1195 (CAS8 1982), aff’g 514 F. Supp. 998 (Minn. 1981); Rhode Island Federa-
tion of Teachers, AFL-CIO v. Norberg, 630 F. 2d 855 (CA1 1980), aff’g 479
F. Supp. 1364 (RI 1979); Public Funds for Public Schools of N. J. v. Byrne,
590 F. 2d 514 (CA3 1979), aff’g 444 F. Supp. 1228 (NJ 1978); Freedom From
Religion Foundation, Inc. v. Geithner, 715 F. Supp. 2d 1051 (ED Cal.
2010); Gillam v. Harding Univ., No. 4:08-CV-00363BSM, 2009 WL
1795303, *1 (ED Ark., June 24, 2009); Leverett v. United States Bur. of
HHS, No. Civ. A. 99-S-1670, 2003 WL 21770810, *1 (D Colo., June 9, 2003);
Luthens v. Bair, 7188 F. Supp. 1032 (SD Iowa 1992); Minnesota Civ. Liber-
ties Union v. Roemer, 452 F. Supp. 1316 (Minn. 1978); Kosydar v. Wolman,
353 F. Supp. 744 (SD Ohio 1972) (per curiam) (three-judge court); Com-
mittee for Public Ed. & Religious Liberty v. Nyquist, 350 F. Supp. 655
(SDNY 1972) (three-judge court); United Ams. for Public Schools v. Fran-
chise Tax Bd. of Cal., No. C-73-0090 (ND Cal., Feb. 1, 1974) (three-judge
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any instance of a court dismissing such a claim for lack of
standing.

Consider the five cases in which this Court entertained
suits filed by taxpayers alleging that tax expenditures un-
lawfully subsidized religion. We first took up such a chal-
lenge in Walz v. Tax Comm™n of City of New York, 397 U. S.
664, 666—667 (1970), where we upheld the constitutionality of
a property tax exemption for religious organizations. Next,
in Hunt v. McNair, 413 U. S. 734, 735-736, 738-739 (1973),
we decided that the Establishment Clause permitted a state
agency to issue tax-exempt bonds to sectarian institutions.
The same day, in Committee for Public Ed. & Religious Lib-
erty v. Nyquist, 413 U. S. 756, 789-794 (1973), we struck
down a state tax deduction for parents who paid tuition
at religious and other private schools. A decade later, in
Mueller v. Allen, 463 U. S. 388, 390-391 (1983), we consid-
ered, but this time rejected, a similar Establishment Clause
challenge to a state tax deduction for expenses incurred in
attending such schools. And most recently, we decided a
preliminary issue in this very case, ruling that the Tax In-
junction Act, 28 U. S. C. § 1341, posed no barrier to the Plain-
tiffs’ litigation of their Establishment Clause claim. See
Winn I, 542 U. S., at 1122 The Court in all five of these

court), reprinted in App. to Juris. Statement in Franchise Tax Bd. of Cal.
v. United Ams. for Public Schools, O. T. 1973, No. 73-1718, pp. 1-4.

3We have also several times summarily affirmed lower court decisions
adjudicating taxpayer challenges to tax expenditures alleged to violate the
Establishment Clause. See Byrne v. Public Funds for Public Schools of
N. J, 442 U. S. 907 (1979), summarily aff’g 590 F. 2d 514, 516, n. 3 (CA3)
(holding that “plaintiffs, as taxpayers, have standing under Flast” to chal-
lenge a tax deduction for dependents attending religious and other private
schools); Grit v. Wolman, 413 U. S. 901 (1973), summarily aff’g Kosydar v.
Wolman, 353 F. Supp. 744, 749 (SD Ohio 1972) (three-judge court) (noting
that no party had questioned the standing of taxpayers to contest tax
credits for private-school tuition payments); Franchise Tax Bd. of Cal.
v. United Ams. for Public Schools, 419 U. S. 890 (1974), summarily aff’g
No. C-73-0090 (ND Cal., Feb. 1, 1974) (three-judge court) (invalidating a
tax credit for children attending private schools).
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cases divided sharply on the merits of the disputes. But in
one respect, the Justices were unanimous: Not a single one
thought to question the litigants’ standing.

The Solicitor General, participating here as amicus curiae,
conceded at oral argument that under the Federal Govern-
ment’s—and now the Court’'s—view of taxpayer standing,
each of these five cases should have been dismissed for lack
of jurisdiction.

“[The Court]: So if you are right, . . . the Court was
without authority to decide Walz, Nyquist, Hunt, Muel-
ler, [and] Hibbs [v. Winn], this very case, just a few
years ago? . ..

[Solicitor General]: Right. . .. [M]y answer to you is yes.
[The Court]: T just want to make sure I heard your
answer to the—you said the answer is yes. In other
words, you agree . . . those cases were wrongly
decided. . . . [Y]ou would have said there would have
been no standing in those cases.

[Solicitor General]: No taxpayer standing.” Tr. of Oral
Arg. 10-12 (some paragraph breaks omitted).

Nor could the Solicitor General have answered differently.
Each of these suits, as described above, alleged that a state
tax expenditure violated the Establishment Clause. And
each relied only on taxpayer standing as the basis for
federal-court review.! The Court today speculates that “the
plaintiffs in those cases could have advanced arguments
for jurisdiction independent of Flast.” Ante, at 145. But
whatever could have been, in fact not one of them did so.
And the Court itself understood the basis of standing in
these five cases. This and every federal court has an inde-

4See App. in Hibbs v. Winn, O. T. 2003, No. 02-1809, pp. 7-8 (complaint);
Pet. for Cert. in Mueller v. Allen, O. T. 1982, No. 82-195, p. 7; App. in
Committee for Public Ed. & Religious Liberty v. Nyquist, O. T. 1972,
No. 72-694, p. 9a (complaint); App. in Hunt v. McNair, O. T. 1972,
No. 71-1523, p. 5 (complaint); App. in Walz v. Tax Comm’n of City of New
York, O. T. 1969, No. 135, pp. 5—7 (complaint).
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pendent obligation to consider standing, even when the par-
ties do not call it into question. See, e. g., FW/PBS, Inc. v.
Dallas, 493 U. S. 215, 230-231 (1990). To do anything else
would risk an unlawful exercise of judicial authority. And
in these cases the Court had an additional prompt: In several
of them, amici, including the United States, contested—or
at least raised as a question—the plaintiffs’ standing as tax-
payers to pursue their claims.® The Court, moreover, was
well aware at the time of the issues presented by taxpayer
standing. We decided three of the cases within a year of
elaborating the general bar on taxpayer suits, see, e.g.,
United States v. Richardson, 418 U.S. 166 (1974); Schle-
singer V. Reservists Comm. to Stop the War, 418 U. S. 208
(1974), and the fourth just after we held that bar applicable
to a different kind of Establishment Clause claim, see Valley
Forge Christian College v. Americans United for Separa-
tion of Church and State, Inc., 454 U. S. 464 (1982). Indeed,
the decisions on their face reflect the Court’s recognition of
what gave the plaintiffs standing; in each, we specifically de-
scribed the plaintiffs as taxpayers who challenged the use of
the tax system to fund religious activities. See Winn I, 542
U. S., at 94; Mueller, 463 U. S., at 392; Nyquaist, 413 U. S., at
759, 762; Hunt, 413 U. S., at 735-736; Walz, 397 U. S., at 666—
667. In short, we considered and decided all these cases be-
cause we thought taxpayer standing existed.

The majority shrugs off these decisions because they did
not discuss what was taken as obvious. Amnte, at 144-145.
But we have previously stressed that the Court should not
“disregard the implications of an exercise of judicial author-
ity assumed to be proper for over 40 years.” Brown Shoe Co.

5See, e.g., Brief for United States as Amicus Curiae in Mueller v.
Allen, supra, at 12, n. 15; Brief for United States as Amicus Curiae in
Hibbs v. Winn, supra, at 3, n. 1; Brief for Honorable Trent Franks et al.
as Amici Curiae in Hibbs v. Winn, supra, at 6, n. 2; Brief for United
States Catholic Conference as Amicus Curiae in Walz v. Tax Comm™n of
City of New York, supra, at 23-24.
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v. United States, 370 U.S. 294, 307 (1962); see Bowen V.
Kendrick, 487 U. S. 589, 619 (1988) (finding standing partly
because the Court, in deciding similar cases, had “not ques-
tioned the standing of taxpayer plaintiffs to raise Establish-
ment Clause challenges”); Bank of United States v. Deveau,
5 Cranch 61, 88 (1809) (Marshall, C. J.) (prior decisions exer-
cising but not discussing jurisdiction “have much weight, as
they show that [a jurisdictional flaw] neither occurred to the
bar or the bench”). And that principle has extra force here,
because we have relied on some of these decisions to support
the Court’s jurisdiction in other cases. Pause on that for
a moment: The very decisions the majority today so easily
dismisses are featured in our prior cases as exemplars of
jurisdiction. So in School Dist. of Grand Rapids v. Ball,
473 U. S. 373 (1985), we relied on Nyquist and Hunt to con-
clude that taxpayers had standing to challenge a program of
aid to religious and other private schools. 473 U. S., at 380,
n. 5, overruled in part on other grounds by Agostini v. Fel-
ton, 521 U. S. 203 (1997). And in Winn I (recall, an earlier
iteration of this case), we rejected a different jurisdictional
objection in part by relying on Mueller and Nyquist. We
called those cases “adjudications of great moment discerning
no [jurisdictional] barrier” and warned that they could not
“be written off as reflecting nothing more than unexamined
custom or unthinking habit.” 542 U. S., at 112, n. 13 (inter-
nal quotation marks and citations omitted). Until today,
that is—when the majority does write off these adjudications
and reaches a result against all precedent.

B

Our taxpayer standing cases have declined to distinguish
between appropriations and tax expenditures for a simple
reason: Here, as in many contexts, the distinction is one in
search of a difference. To begin to see why, consider an ex-
ample far afield from Flast and, indeed, from religion.
Imagine that the Federal Government decides it should pay
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hundreds of billions of dollars to insolvent banks in the midst
of a financial crisis. Suppose, too, that many millions of tax-
payers oppose this bailout on the ground (whether right or
wrong is immaterial) that it uses their hard-earned money
to reward irresponsible business behavior. In the face of
this hostility, some Members of Congress make the following
proposal: Rather than give the money to banks via appropri-
ations, the Government will allow banks to subtract the
exact same amount from the tax bill they would otherwise
have to pay to the U. S. Treasury. Would this proposal calm
the furor? Or would most taxpayers respond by saying that
a subsidy is a subsidy (or a bailout is a bailout), whether
accomplished by the one means or by the other? Surely the
latter; indeed, we would think the less of our countrymen if
they failed to see through this cynical proposal.

And what ordinary people would appreciate, this Court’s
case law also recognizes—that targeted tax breaks are often
“economically and functionally indistinguishable from a di-
rect monetary subsidy.” Rosenberger v. Rector and Visi-
tors of Univ. of Va., 515 U. S. 819, 859 (1995) (THOMAS, J.,
concurring). Tax credits, deductions, and exemptions pro-
vided to an individual or organization have “much the same
effect as a cash grant to the [recipient] of the amount of tax
it would have to pay” absent the tax break. Regan v. Taxa-
tion With Representation of Wash., 461 U. S. 540, 544 (1983).
“Our opinions,” therefore, “have long recognized . . . the real-
ity that [tax expenditures] are a form of subsidy that is ad-
ministered through the tax system.” Arkansas Writers’
Project, Inc. v. Ragland, 481 U. S. 221, 236 (1987) (SCALIA,
J., dissenting) (internal quotation marks omitted). Or again:
Tax breaks “can be viewed as a form of government spend-
ing,” Camps Newfound/Owatonna, Inc. v. Town of Har-
rison, 520 U. S. 564, 589-590, n. 22 (1997), even assuming the
diverted tax funds do not pass through the public treasury.
And once more: Both special tax benefits and cash grants
“represen[t] a charge made upon the state,” Nyquist, 413
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U.S., at 790-791 (internal quotation marks omitted); both
deplete funds in the government’s coffers by transferring
money to select recipients.’

For just this reason, government budgeting rules rou-
tinely insist on calculation of tax subsidies, in addition to
appropriations. The President must provide information on
the estimated cost of tax expenditures in the budget he sub-
mits to Congress each year. See 31 U.S.C. §1105(a)(16);
n. 1, supra. Similarly, congressional budget committees
must report to all Members on the level of tax expenditures
in the federal budget. See 2 U.S. C. §632(e)(2)(E). Many
States—including Arizona—Ilikewise compute the impact of
targeted tax breaks on the public treasury, in recognition
that these measures are just spending under a different
name, see n. 1, supra. The Arizona Department of Revenue
must issue an annual report “detailing the approximate costs
in lost revenue for all state tax expenditures.” Ariz. Rev.
Stat. Ann. §42-1005(A)(4) (West 2006). The most recent re-
port notes the significance of this accounting in the budget
process. It explains that “the fiscal impact of implement-
ing” targeted tax breaks, including the STO credit chal-
lenged here, is “similar to a direct expenditure of state
funds.” Arizona Dept. of Revenue, Revenue Impact of Ari-
zona’s Tax Expenditures FY 2009/10, p. 1 (preliminary Nov.
15, 2010); see also Surrey, Tax Incentives as a Device for
Implementing Government Policy: A Comparison With Di-
rect Government Expenditures, 83 Harv. L. Rev. 705, 717
(1970) (“A dollar is a dollar—both for the person who re-

5The majority observes that special tax benefits may in fact “increas/e]
government revenues” by “spur[ring] economic activity.” Amnte, at 136
(internal quotation marks omitted). That may be so in the long run (al-
though the only non-speculative effect is to immediately diminish funds in
the public treasury). But as the majority acknowledges, ibid., this possi-
bility holds just as true for appropriations; that is why we (optimistically)
refer to some government outlays as “investments.” The insight there-
fore cannot help the majority distinguish between tax expenditures and
appropriations.
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ceives it and the government that pays it, whether the dollar
comes with a tax credit label or a direct expenditure label”).

And because these financing mechanisms result in the
same bottom line, taxpayers challenging them can allege the
same harm. Our prior cases have often recognized the cost
that targeted tax breaks impose on taxpayers generally.
“When the Government grants exemptions or allows deduc-
tions” to some, we have observed, “all taxpayers are af-
fected; the very fact of the exemption or deduction . .. means
that other taxpayers can be said to be indirect and vicarious
‘donors.”” Bob Jones Univ. v. United States, 461 U. S. 574,
591 (1983). And again: “Every tax exemption constitutes a
subsidy that affects nonqualifying taxpayers, forcing them
to” bear its cost. Texas Monthly, Inc. v. Bullock, 489 U. S.
1, 14 (1989) (plurality opinion). Indeed, we have specifically
compared the harm arising from a tax subsidy with that aris-
ing from a cash grant, and declared those injuries equivalent
because both kinds of support deplete the public fise. “In
either case,” we stated, “the alleged injury is based on the
asserted effect of the allegedly illegal activity on public reve-
nues, to which the taxpayer contributes.” DaimlerChrysler
Corp. v. Cuno, 547 U. S. 332, 344 (2006). This taxpayer in-
jury of course fails to establish standing in the mine-run case,
whatever form the state aid takes. See, e. g., 1d., at 343-344;
ante, at 133-138; supra, at 149. But the key is this: Whenever
taxpayers have standing under Flast to challenge an appro-
priation, they should also have standing to contest a tax ex-
penditure. Their access to the federal courts should not de-
pend on which type of financial subsidy the State has offered.

Consider some further examples of the point, but this time
concerning state funding of religion. Suppose a State de-
sires to reward Jews—Dby, say, $500 per year—for their reli-
gious devotion. Should the nature of taxpayers’ concern
vary if the State allows Jews to claim the aid on their tax
returns, in lieu of receiving an annual stipend? Or assume
a State wishes to subsidize the ownership of crucifixes. It
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could purchase the religious symbols in bulk and distribute
them to all takers. Or it could mail a reimbursement check
to any individual who buys her own and submits a receipt
for the purchase. Or it could authorize that person to claim
a tax credit equal to the price she paid. Now, really—do
taxpayers have less reason to complain if the State selects
the last of these three options? The Court today says they
do, but that is wrong. The effect of each form of subsidy is
the same, on the public fisc and on those who contribute to
it. Regardless of which mechanism the State uses, taxpay-
ers have an identical stake in ensuring that the State’s exer-
cise of its taxing and spending power complies with the
Constitution.”

Here, the mechanism Arizona has selected is a dollar-for-
dollar tax credit to aid STOs. Each year come April 15, the
State tells Arizonans: Either pay the full amount of your tax
liability to the State, or subtract up to $500 from your tax
bill by contributing that sum to an STO. See Winn I, 542
U.S.,at 95. To claim the credit, an individual makes a nota-
tion on her tax return and splits her tax payment into two
checks, one made out to the State and the other to the STO.
As this Court recognized in Winn I, the STO payment is
therefore “costless” to the individual, ibid.; it comes out of
what she otherwise would be legally obligated to pay the
State—hence, out of public resources. And STOs capitalize
on this aspect of the tax credit for all it is worth—which is
quite a lot. To drum up support, STOs highlight that “do-
nations” are made not with an individual’s own, but with

"The majority indicates that some persons could challenge these hypo-
thetical government actions based on individualized injury, separate and
apart from taxpayer status. See ante, at 129-130, 145. That is quite
right; indeed, some parents or children likely have standing to challenge
the Arizona tax credit on such grounds. But this possibility does not
detract from the point made here. The purpose of these illustrations is
to show that if taxpayer status is the thing alleged to confer standing, it
should do so irrespective of the form of the government subsidy.
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other people’'s—i. e., taxpayers’—money. One STO adver-
tises that “[wlith Arizona’s scholarship tax credit, you can
send children to our community’s [religious] day schools and
it won’t cost you a dime!” Brief for Respondents 13 (inter-
nal quotation marks and emphasis omitted). Another urges
potential donors to “imagine giving [to charity] with someone
else’s money. . . . Stop Imagining, thanks to Arizona tax laws
you can!” Id., at 14 (internal quotation marks and emphasis
omitted). And so Arizonans do just that: It is, after all,
good fun to spend other people’s money. By the State’s
reckoning, from 1998 to 2008 the credit cost Arizona almost
$350 million in redirected tax revenue.®

The Plaintiffs contend that this expenditure violates the
Establishment Clause. If the legislature had appropriated
these monies for STOs, the Plaintiffs would have standing,
beyond any dispute, to argue the merits of their claim in
federal court. But the Plaintiffs have no such recourse, the
Court today holds, because Arizona funds STOs through a
tax credit rather than a cash grant. No less than in the
hypothetical examples offered above, here too form prevails
over substance, and differences that make no difference
determine access to the Judiciary. And the casualty is a his-
toric and vital method of enforcing the Constitution’s guaran-

tee of religious neutrality.
C

The majority offers just one reason to distinguish appro-
priations and tax expenditures: A taxpayer experiences

8See Arizona Dept. of Revenue, Revenue Impact of Arizona’s Tax Ex-
penditures F'Y 2009/10, p. 48 (preliminary Nov. 15, 2010); F'Y 2008/09, p. 54
(preliminary Nov. 16, 2009); FY 2007/08, p. 58 (preliminary Nov. 17, 2008);
FY 2006/07, p. 65 (preliminary Nov. 15, 2007/final Sept. 2010); F'Y 2005/06,
p- 73 (preliminary Nov. 15, 2006/final Dec. 2009); F'Y 2004/05, p. 72 (prelimi-
nary Nov. 15, 2005/final June 2009); FY 2003/04, p. 74 (preliminary Nov.
14, 2004/final Feb. 2007); F'Y 2002/03, p. 74 (preliminary Nov. 15, 2003/final
Mar. 2007); F'Y 2001/02, p. 71 (preliminary Nov. 15, 2002/final Mar. 2004);
FY 2000/01, p. 73 (preliminary Nov. 15, 2001/final July 2003); F'Y 1999/00,
p- 72 (preliminary Nov. 15, 2000/final Aug. 2002).
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injury, the Court asserts, only when the government “ex-
tracts and spends” her very own tax dollars to aid religion.
Ante, at 142 (internal quotation marks and alterations omit-
ted). In other words, a taxpayer suffers legally cognizable
harm if but only if her particular tax dollars wind up in a
religious organization’s coffers. See also Tr. of Oral Arg. 4
(Solicitor General proposing that the “key point” was: “If you
placed an electronic tag to track and monitor each cent that
the [Plaintiffs] pay in tax,” none goes to religious STOs).
And no taxpayer can make this showing, the Court con-
cludes, if the government subsidizes religion through tax
credits, deductions, or exemptions (rather than through
appropriations).?

The majority purports to rely on Flast to support this new
“extraction” requirement. It plucks the three words “ex-
trac[t] and spen[d]” from the midst of the Flast opinion, and
suggests that they severely constrict the decision’s scope.
Ante, at 142 (quoting 392 U. S., at 106). And it notes that
Flast partly relied on James Madison’s famed argument in

9Even taken on its own terms, the majority’s reasoning does not justify
the conclusion that the Plaintiffs lack standing. Arizona’s tuition-tax-
credit program in fact necessitates the direct expenditure of funds from
the state treasury. After all, the statute establishing the initiative re-
quires the Arizona Department of Revenue to certify STOs, maintain an
STO registry, make the registry available to the public on request and
post it on a website, collect annual reports filed by STOs, and send written
notice to STOs that have failed to comply with statutory requirements.
Ariz. Rev. Stat. Ann. §§43-1502(A)—(C), 43-1506 (West Supp. 2010). Pre-
sumably all these activities cost money, which comes from the state treas-
ury. Thus, on the majority’s own theory, the government has “extract[ed]
and spen[t]” the Plaintiffs’ (along with other taxpayers’) dollars to imple-
ment the challenged program, and the Plaintiffs should have standing.
(The majority, after all, makes clear that nothing in its analysis hinges on
the size or proportion of the Plaintiffs’ contribution. Ante, at 141.) But
applying the majority’s theory in this way reveals the hollowness at its
core. Can anyone believe that the Plaintiffs have suffered injury through
the costs involved in administering the program, but not through the far
greater costs of granting the tax expenditure in the first place?
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the Memorial and Remonstrance Against Religious Assess-
ments: “‘[T]he same authority which can force a citizen to
contribute three pence only of his property for the support
of any one establishment, may force him to conform to any
other establishment in all cases whatsoever.”” 392 U. S, at
103 (quoting 2 Writings of James Madison 183, 186 (G. Hunt
ed. 1901)); see ante, at 139-141. And that is all the majority
can come up with.

But as indicated earlier, everything of import in Flast cuts
against the majority’s position. Here is how Flast stated
its holding: “[W]e hold that a taxpayer will have standing
consistent with Article III to invoke federal judicial power
when he alleges that congressional action under the taxing
and spending clause is in derogation of” the Establishment
Clause. 392 U. S, at 105-106. Nothing in that straightfor-
ward sentence supports the idea that a taxpayer can chal-
lenge only legislative action that disburses his particular
contribution to the state treasury. And here is how Flast
primarily justified its holding: “[Olne of the specific evils
feared by those who drafted the Establishment Clause and
fought for its adoption was that the taxing and spending
power would be used to favor one religion over another or
to support religion in general.” Id., at 103. That evil
arises even if the specific dollars that the government uses
do not come from citizens who object to the preference.
Likewise, the two-part nexus test, which is the heart of
Flast’s doctrinal analysis, contains no hint of an extraction
requirement. See supra, at 149-150. And finally, James
Madison provides no comfort to today’s majority. He re-
ferred to “three pence” exactly because it was, even in 1785,
a meaningless sum of money; then, as today, the core injury
of a religious establishment had naught to do with any given
individual’s out-of-pocket loss. See infra, at 166-168 (fur-
ther discussing Madison’s views). So the majority is left
with nothing, save for three words Flast used to describe
the particular facts in that case: In not a single non-trivial
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respect could the Flast Court recognize its handiwork in the
majority’s depiction.

The injury to taxpayers that Flast perceived arose when-
ever the legislature used its taxing and spending power to
channel tax dollars to religious activities. In that and sub-
sequent cases (including the five in this Court involving tax
expenditures), a taxpayer pleaded the requisite harm by
stating that public resources were funding religion; the trac-
ing of particular dollars (whether by the Solicitor General’s
“electronic tag” or other means) did not enter into the ques-
tion. See DaimlerChrysler Corp., 547 U.S., at 348 (de-
scribing how the Flast Court’s understanding of the Estab-
lishment Clause’s history led the Court to view the alleged
“injury” as the expenditure of “‘tax money’ in aid of reli-
gion” (quoting Flast, 392 U. S., at 106)). And for all the rea-
sons already given, that standard is met regardless whether
the funding is provided via cash grant or tax expenditure.
See supra, at 156-161. Taxpayers pick up the cost of the
subsidy in either form. See ibid. So taxpayers have an in-
terest in preventing the use of either mechanism to infringe
religious neutrality.®

0 0n this traditional view of the harm to taxpayers arising from state
financing of religion, the Plaintiffs here can satisfy not only Article III’s
injury requirement, but also its causation and redressability requirements.
The majority’s contrary position, ante, at 143, stems from its miscasting
of the injury involved; once that harm is stated correctly, all the rest
follows. To wit: The Plaintiffs allege they suffer injury when the State
funnels public resources to religious organizations through the tax
credit. Arizona, they claim, has caused this injury by enacting legisla-
tion that establishes the credit. And an injunction limiting the credit’s
operation would redress the harm by preventing the allegedly unlawful
diversion of tax revenues. The Plaintiffs need not, as the majority insists,
show that this remedy would “affect . . . their tax payments,” ibid.;
any more than the taxpayer in Flast had to establish that her tax burden
would decrease absent the Government’s funding of religious schools.
As we have previously recognized, when taxpayers object to the spend-
ing of tax money in violation of the Establishment Clause (whether
through tax credits or appropriations), “an injunction against the spending
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Indeed, the majority’s new conception of injury is at odds
not merely with Flast, but also (if ironically) with our cases
precluding taxpayer standing generally. See supra, at 149;
ante, at 134-138. Today’s majority insists that legislation
challenged under the Establishment Clause must “extrac[t]
and spen[d] a conscientious dissenter’s funds.” Amnte, at 142.
But we have rejected taxpayer standing in other contexts
because each taxpayer’s share of treasury funds is “minute
and indeterminable.” Frothingham, 262 U. S., at 487. No
taxpayer can point to an expenditure (by cash grant or other-
wise) and say that her own tax dollars are in the mix; in
fact, they almost surely are not. “[I]t is,” as we have noted,
“a complete fiction to argue that an unconstitutional . . . ex-
penditure causes an individual . . . taxpayer any measurable
economic harm.” Hein, 551 U. S., at 593 (plurality opinion).
That is as true in Establishment Clause cases as in any oth-
ers. Taxpayers have standing in these cases despite their
foreseeable failure to show that the alleged constitutional vi-
olation involves their own tax dollars, not because the State
has used their particular funds.

And something still deeper is wrong with the majority’s
“extract and spend” requirement: It does not measure what
matters under the Establishment Clause. Let us indulge
the Court’s fiction that a taxpayer’s “.000000000001 penny”
is somehow involved in an ordinary appropriation of public
funds for religious activity (thus supposedly distinguishing
it from a tax expenditure). Still, consider the following ex-
ample: Imagine the Internal Revenue Service places a check-
box on tax returns asking filers if they object to the govern-
ment using their taxes to aid religion. If the government
keeps “yes” money separate from “no” money and subsidizes
religious activities only from the nonobjectors’ account, the

would . . . redress [their] injury, regardless of whether lawmakers would
dispose of the savings in a way that would benefit the taxpayer-plaintiffs
personally.” DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 348-349
(2006).
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majority’s analysis suggests that no taxpayer would have
standing to allege a violation of the Establishment Clause.
The funds used, after all, would not have been “extracted
from a citizen and handed to a religious institution in viola-
tion of the citizen’s conscience.” Ante, at 144. But this
Court has never indicated that States may insulate subsidies
to religious organizations from legal challenge by eliciting
the consent of some taxpayers. And the Court has of course
been right not to take this approach. Taxpayers incur the
same harm, and should have the same ability to bring suit,
whether the government stores tax funds in one bank ac-
count or two. None of the principles underlying the Estab-
lishment Clause suggests otherwise.

James Madison, whom the Court again rightly labels “the
leading architect of the religion clauses,” ante, at 141 (quot-
ing Flast, 392 U. S., at 103; internal quotation marks omit-
ted), had something important to say about the matter of
“extraction.” As the majority notes, Madison’s Memorial
and Remonstrance criticized a tax levy proposed in Virginia
to aid teachers of the Christian religion. Ante, at 140-141.
But Madison’s passionate opposition to that proposal informs
this case in a manner different than the majority suggests.
The Virginia tax in fact would not have extracted any monies
(not even “three pence”) from unwilling citizens, as the
Court now requires. The plan allowed conscientious objec-
tors to opt out of subsidizing religion by contributing their
assessment to an alternative fund for the construction and
maintenance of county schools.!! See A Bill Establishing a

1The opt-out provision described county schools as “seminaries of
learning.” A Bill for Establishing a Provision for Teachers of the Chris-
tian Religion, reprinted in Everson v. Board of Ed. of Ewing, 330 U. S. 1,
74 (1947) (supplemental appendix to dissent of Rutledge, J.). In 1785, that
phr