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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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The Department of the Interior’s Bureau of Reclamation (Reclamation)
administers the Klamath Irrigation Project (Project), which uses water
from the Klamath River Basin to irrigate parts of Oregon and Califor-
nia. After the Department began developing the Klamath Project Op-
eration Plan (Plan) to provide water allocations among competing uses
and users, the Department asked the Klamath and other Indian Tribes
(Basin Tribes or Tribes) to consult with Reclamation on the matter. A
memorandum of understanding between those parties called for assess-
ment, in consultation with the Tribes, of the impacts of the Plan on
tribal trust resources. During roughly the same period, the Depart-
ment’s Bureau of Indian Affairs (Bureau) filed claims on behalf of the
Klamath Tribe in an Oregon state-court adjudication intended to allo-
cate water rights. Since the Bureau is responsible for administering
land and water held in trust for Indian tribes, it consulted with the
Klamath Tribe, and the two exchanged written memorandums on the
appropriate scope of the claims ultimately submitted by the Government
for the benefit of the Tribe. Respondent Klamath Water Users Protec-
tive Association (Association) is a nonprofit group, most of whose mem-
bers receive water from the Project and have interests adverse to the
tribal interests owing to scarcity of water. The Association filed a se-
ries of requests with the Bureau under the Freedom of Information Act
(FOIA), 5 U. S. C. §552, seeking access to communications between the

1
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Bureau and the Basin Tribes. The Bureau turned over several docu-
ments, but withheld others under the attorney work-product and delib-
erative process privileges that are said to be incorporated in FOTA Ex-
emption 5, which exempts from disclosure “inter-agency or intra-agency
memorandums or letters which would not be available by law to a party
other than an agency in litigation with the agency,” §552(b)(5). The
Association then sued the Bureau under FOIA to compel release of the
documents. The District Court granted the Government summary
judgment. The Ninth Circuit reversed, ruling out any application of
Exemption 5 on the ground that the Tribes with whom the Department
has a consulting relationship have a direct interest in the subject matter
of the consultations. The court said that to hold otherwise would ex-
tend Exemption 5 to shield what amount to ex parte communications in
contested proceedings between the Tribes and the Department.

Held: The documents at issue are not exempt from FOIA’s disclosure re-
quirements as “inter-agency or intra-agency memorandums or letters.”
Pp. 7-16.

(a) Consistent with FOIA’s goal of broad disclosure, its exemptions
have been consistently given a narrow compass. E.g., Department of
Justice v. Tax Analysts, 492 U. S. 136, 151. Pp. 7-8.

(b) To qualify under Exemption 5’s express terms, a document must
satisfy two conditions: its source must be a Government agency, and it
must fall within the ambit of a privilege against discovery under judicial
standards that would govern litigation against the agency that holds the
document. This Court’s prior Exemption 5 cases have addressed the
second condition, and have dealt with the incorporation of civil discovery
privileges. So far as they matter here, those privileges include the
privilege for attorney work product and the so-called “deliberative proc-
ess” privilege, which covers documents reflecting advisory opinions, rec-
ommendations, and deliberations that are part of a process by which
Government decisions and policies are formulated. NLRB v. Sears,
Roebuck & Co., 421 U. S. 132, 150. The point of Exemption 5 is not to
protect Government secrecy pure and simple, and the Exemption’s first
condition is no less important than the second; the communication must
be “inter-agency or intra-agency,” 5 U. S. C. §552(b)(5). “[Algency” is
defined to mean “each authority of the Government,” §551(1), and in-
cludes entities such as Executive Branch departments, military depart-
ments, Government corporations, Government-controlled corporations,
and independent regulatory agencies, § 552(f). Although Exemption 5’s
terms and the statutory definitions say nothing about communications
with outsiders, some Courts of Appeals have held that a document pre-
pared for a Government agency by an outside consultant qualifies as an
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“intra-agency” memorandum. In such cases, the records submitted by
outside consultants played essentially the same part in an agency’s de-
liberative process as documents prepared by agency personnel. The
fact about the consultant that is constant in the cases is that the consult-
ant does not represent its own interest, or the interest of any other
client, when it advises the agency that hires it. Its only obligations are
to truth and its sense of what good judgment calls for, and in those
respects it functions just as an employee would be expected to do.
Pp. 8-11.

(c) The Department misplaces its reliance on this consultant corollary
to Exemption 5. The Department’s argument skips a necessary step,
for it ignores the first condition of Exemption 5, that the communication
be “intra-agency or inter-agency.” There is no textual justification for
draining that condition of independent vitality. Once the intra-agency
condition is applied, it rules out any application of Exemption 5 to tribal
communications on analogy to consultants’ reports (assuming, which the
Court does not decide, that these reports may qualify as intra-agency
under Exemption 5). Consultants whose communications have typi-
cally been held exempt have not communicated with the Government in
their own interest or on behalf of any person or group whose interests
might be affected by the Government action addressed by the consult-
ant. In that regard, consultants may be enough like the agency’s own
personnel to justify calling their communications “intra-agency.” The
Tribes, on the contrary, necessarily communicate with the Bureau with
their own, albeit entirely legitimate, interests in mind. While this fact
alone distinguishes tribal communications from the consultants’ exam-
ples recognized by several Circuits, the distinction is even sharper, in
that the Tribes are self-advocates at the expense of others seeking bene-
fits inadequate to satisfy everyone. As to those documents bearing on
the Plan, the Tribes are obviously in competition with nontribal claim-
ants, including those irrigators represented by the respondent. While
the documents at issue may not take the formally argumentative form
of a brief, their function is quite apparently to support the tribal claims.
The Court rejects the Department’s assertion that the Klamath Tribe’s
consultant-like character is clearer in the circumstances of the Oregon
adjudication, where the Department merely represents the interests of
the Tribe before a state court that will make any decision about the
respective rights of the contenders. Again, the dispositive point is that
the apparent object of the Tribe’s communications is a decision by a
Government agency to support a claim by the Tribe that is necessarily
adverse to the interests of competitors because there is not enough
water to satisfy everyone. The position of the Tribe as Government
beneficiary is a far cry from the position of the paid consultant. The



4 DEPARTMENT OF INTERIOR v». KLAMATH
WATER USERS PROTECTIVE ASSN.

Opinion of the Court

Court also rejects the Department’s argument that compelled release of
the documents at issue would impair the Department’s performance of
its fiduciary obligation to protect the confidentiality of communications
with tribes. This boils down to requesting that the Court read an “In-
dian trust” exemption into the statute. There is simply no support for
that exemption in the statutory text, which must be read strictly to
serve FOIA’s mandate of broad disclosure. Pp. 11-16.

189 F. 3d 1034, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Malcolm L. Stewart argued the cause for petitioners.
With him on the briefs were Solicitor General Waxman, As-
sistant Attorney General Ogden, Deputy Solicitor General
Kneedler, Leonard Schaitman, Matthew M. Collette, John
Leshy, and Scott Bergstrom.

Andrew M. Hitchings argued the cause for respondent.
With him on the brief were Paul S. Simmons and Donald
B. Ayer.*

JUSTICE SOUTER delivered the opinion of the Court.

Documents in issue here, passing between Indian Tribes
and the Department of the Interior, addressed tribal inter-
ests subject to state and federal proceedings to determine
water allocations. The question is whether the documents
are exempt from the disclosure requirements of the Free-
dom of Information Act, as “intra-agency memorandums or

*Briefs of amici curiae urging reversal were filed for the Campo Band
of Mission Indians et al. by Susan M. Williams and Gwenellen P. Janov;
and for the Klamath Tribes et al. by Tracy A. Labin, Carl Ullman, Curtis
Berkey, Thomas P. Schlosser, Reid Peyton Chambers, Jill E. Grant, Dan
Rey-Bear, Alice E. Walker, John B. Carter, Peter C. Chestnut, Rodney B.
Lewis, Stephen V. Quesenberry, and Gregory M. Quinlan.

Lucy A. Dalglish, Gregg P. Leslie, and Bruce W. Sandford filed a brief
for the Reporters Committee for Freedom of the Press et al. as amici
curiae urging affirmance.

Briefs of amici curiae were filed for the City of Tacoma, Washington,
by J. Richard Creatura, and for United South and Eastern Tribes, Inc.,
by William W. Taylor II1, Michael R. Smith, and Eleanor H. Smith.
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letters” that would normally be privileged in civil discovery.
5 U.S. C. §552(b)(5). We hold they are not.

I

Two separate proceedings give rise to this case, the first
a planning effort within the Department of the Interior’s
Bureau of Reclamation, and the second a state water rights
adjudication in the Oregon courts. Within the Department
of the Interior, the Bureau of Reclamation (Reclamation) ad-
ministers the Klamath Irrigation Project (Klamath Project
or Project), which uses water from the Klamath River Basin
to irrigate territory in Klamath County, Oregon, and two
northern California counties. In 1995, the Department
began work to develop a long-term operations plan for the
Project, to be known as the Klamath Project Operation Plan
(Plan), which would provide for allocation of water among
competing uses and competing water users. The Depart-
ment asked the Klamath as well as the Hoopa Valley, Karuk,
and Yurok Tribes (Basin Tribes) to consult with Reclamation
on the matter, and a memorandum of understanding between
the Department and the Tribes recognized that “[t]he United
States Government has a unique legal relationship with Na-
tive American tribal governments,” and called for “[a]ssess-
ment, in consultation with the Tribes, of the impacts of the
[Plan] on Tribal trust resources.” App. 59, 61.

During roughly the same period, the Department’s Bureau
of Indian Affairs (Bureau) filed claims on behalf of the
Klamath Tribe alone in an Oregon state-court adjudication
intended to allocate water rights. Since the Bureau is re-
sponsible for administering land and water held in trust for
Indian tribes, 25 U. S. C. § 1a; 25 CFR subch. H, pts. 150-181
(2000), it consulted with the Klamath Tribe, and the two ex-
changed written memorandums on the appropriate scope of
the claims ultimately submitted by the United States for the
benefit of the Klamath Tribe. The Bureau does not, how-
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ever, act as counsel for the Tribe, which has its own lawyers
and has independently submitted claims on its own behalf.!
Respondent, the Klamath Water Users Protective Associa-
tion (Association), is a nonprofit association of water users in
the Klamath River Basin, most of whom receive water from
the Klamath Project, and whose interests are adverse to the
tribal interests owing to scarcity of water. The Association
filed a series of requests with the Bureau under the Freedom
of Information Act (FOIA), 5 U. S. C. §552, seeking access to
communications between the Bureau and the Basin Tribes
during the relevant time period. The Bureau turned over
several documents but withheld others as exempt under the
attorney work-product and deliberative process privileges.
These privileges are said to be incorporated in FOIA Ex-
emption 5, which exempts from disclosure “inter-agency or
intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation
with the agency.” §552(b)(5). The Association then sued
the Bureau under FOIA to compel release of the documents.
By the time of the District Court ruling, seven documents
remained in dispute, three of them addressing the Plan,
three concerned with the Oregon adjudication, and the sev-
enth relevant to both proceedings. See 189 F. 3d 1034, 1036
(CA9 1999), App. to Pet. for Cert. 41a-49a. Six of the docu-
ments were prepared by the Klamath Tribe or its repre-
sentative and were submitted at the Government’s behest to
the Bureau or to the Department’s Regional Solicitor; a Bu-
reau official prepared the seventh document and gave it to
lawyers for the Klamath and Yurok Tribes. See ibid.

1The Government is “not technically acting as [the Tribes’] attorney.
That is, the Tribes have their own attorneys, but the United States acts
as trustee.” Tr. of Oral Arg. 5. “The United States has also filed claims
on behalf of the Project and on behalf of other Federal interests” in the
Oregon adjudication. Id., at 6. The Hoopa Valley, Karuk, and Yurok
Tribes are not parties to the adjudication. Brief for Respondent 7.
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The District Court granted the Government’s motion for
summary judgment. It held that each document qualified
as an inter-agency or intra-agency communication for pur-
poses of Exemption 5, and that each was covered by the de-
liberative process privilege or the attorney work-product
privilege, as having played a role in the Bureau’s delibera-
tions about the Plan or the Oregon adjudication. See 189
F. 3d, at 1036, App. to Pet. for Cert. 31a-32a, 56a—65a.

The Court of Appeals for the Ninth Circuit reversed. 189
F. 3d 1034 (1999). It recognized that some Circuits had
adopted a “functional” approach to Exemption 5, under
which a document generated outside the Government might
still qualify as an “intra-agency” communication. See id., at
1037-1038. The court saw no reason to go into that, how-
ever, for it ruled out any application of Exemption 5 on the
ground that “the Tribes with whom the Department has a
consulting relationship have a direct interest in the subject
matter of the consultations.” Id., at 1038. The court said
that “[t]o hold otherwise would extend Exemption 5 to shield
what amount to ex parte communications in contested pro-
ceedings between the Tribes and the Department.” Ibid.
Judge Hawkins dissented, for he saw the documents as
springing “from a relationship that remains consultative
rather than adversarial, a relationship in which the Bureau
and Department were seeking the expertise of the Tribes,
rather than opposing them.” Id., at 1045. He saw the
proper enquiry as going not to a document’s source, but to
the role it plays in agency decisionmaking. See id., at 1039.
We granted certiorari in view of the decision’s significant
impact on the relationship between Indian tribes and the
Government, 530 U. S. 1304 (2000), and now affirm.

II

Upon request, FOIA mandates disclosure of records held
by a federal agency, see 5 U. S. C. § 552, unless the documents
fall within enumerated exemptions, see §552(b). “[T]hese
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limited exemptions do not obscure the basic policy that dis-
closure, not secrecy, is the dominant objective of the Act,”
Department of Air Force v. Rose, 425 U. S. 352, 361 (1976);
“[c]onsistent with the Act’s goal of broad disclosure, these
exemptions have been consistently given a narrow compass,”
Department of Justice v. Tax Analysts, 492 U. S. 136, 151
(1989); see also FBI v. Abramson, 456 U. S. 615, 630 (1982)
(“FOIA exemptions are to be narrowly construed”).

A

Exemption 5 protects from disclosure “inter-agency or
intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation
with the agency.” 5 U.S. C. §552(b)(5). To qualify, a docu-
ment must thus satisfy two conditions: its source must be a
Government agency, and it must fall within the ambit of a
privilege against discovery under judicial standards that
would govern litigation against the agency that holds it.

Our prior cases on Exemption 5 have addressed the second
condition, incorporating civil discovery privileges. See, e. g.,
United States v. Weber Aircraft Corp., 465 U. S. 792, 799-800
(1984); NLREB v. Sears, Roebuck & Co., 421 U. S. 132, 148
(1975) (“Exemption 5 withholds from a member of the public
documents which a private party could not discover in litiga-
tion with the agency”). So far as they might matter here,
those privileges include the privilege for attorney work-
product and what is sometimes called the “deliberative proc-
ess” privilege. Work product protects “mental processes of
the attorney,” United States v. Nobles, 422 U.S. 225, 238
(1975), while deliberative process covers “documents reflect-
ing advisory opinions, recommendations and deliberations
comprising part of a process by which governmental deci-
sions and policies are formulated,” Sears, Roebuck & Co., 421
U. S., at 150 (internal quotation marks omitted). The delib-
erative process privilege rests on the obvious realization
that officials will not communicate candidly among them-
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selves if each remark is a potential item of discovery and
front page news, and its object is to enhance “the quality of
agency decisions,” id., at 151, by protecting open and frank
discussion among those who make them within the Govern-
ment, see KPA v. Mink, 410 U. S. 73, 86-87 (1973); see also
Weber Aircraft Corp., supra, at 802.

The point is not to protect Government secrecy pure and
simple, however, and the first condition of Exemption 5 is no
less important than the second; the communication must be
“inter-agency or intra-agency.” 5 U.S. C. §552(b)(5). Stat-
utory definitions underscore the apparent plainness of this
text. With exceptions not relevant here, “agency” means
“each authority of the Government of the United States,”
§551(1), and “includes any executive department, military
department, Government corporation, Government con-
trolled corporation, or other establishment in the executive
branch of the Government . . . , or any independent regula-
tory agency,” §552(f).

Although neither the terms of the exemption nor the stat-
utory definitions say anything about communications with
outsiders, some Courts of Appeals have held that in some
circumstances a document prepared outside the Government
may nevertheless qualify as an “intra-agency” memorandum
under Exemption 5. See, e. g., Hoover v. Dept. of Interior,
611 F. 2d 1132, 1137-1138 (CA5 1980); Lead Industries Assn.
v. OSHA, 610 F. 2d 70, 8 (CA2 1979); Soucie v. David, 448
F. 2d 1067 (CADC 1971). In Department of Justice v. Ju-
lian, 486 U. S. 1 (1988), JUSTICE SCALIA, joined by JUSTICES
O’CoNNOR and White, explained that “the most natural
meaning of the phrase ‘intra-agency memorandum’ is a mem-
orandum that is addressed both to and from employees of a
single agency,” id., at 18, n. 1 (dissenting opinion). But his
opinion also acknowledged the more expansive reading by
some Courts of Appeals:

“It is textually possible and . . . in accord with the pur-
pose of the provision, to regard as an intra-agency mem-
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orandum one that has been received by an agency, to
assist it in the performance of its own functions, from a
person acting in a governmentally conferred capacity
other than on behalf of another agency—e. g., in a capac-
ity as employee or consultant to the agency, or as em-
ployee or officer of another governmental unit (not an
agency) that is authorized or required to provide advice
to the agency.” Ibid.2

Typically, courts taking the latter view have held that the
exemption extends to communications between Government
agencies and outside consultants hired by them. See, e. g.,
Hoover, supra, at 1138 (“In determining value, the govern-
ment may deem it necessary to seek the objective opinion of
outside experts rather than rely solely on the opinions of
government appraisers”); Lead Industries Assn., supra, at
83 (applying Exemption 5 to cover draft reports “prepared
by outside consultants who had testified on behalf of the
agency rather than agency staff”); see also Govermnment
Land Bank v. GSA, 671 F. 2d 663, 665 (CA5 1982) (“Both
parties agree that a property appraisal, performed under
contract by an independent professional, is an ‘intra-agency’
document for purposes of the exemption”). In such cases,
the records submitted by outside consultants played essen-
tially the same part in an agency’s process of deliberation as
documents prepared by agency personnel might have done.
To be sure, the consultants in these cases were independent
contractors and were not assumed to be subject to the de-
gree of control that agency employment could have entailed,
nor do we read the cases as necessarily assuming that an
outside consultant must be devoid of a definite point of view
when the agency contracts for its services. But the fact

2The majority in Julian did not address the question whether the docu-
ments at issue were “inter-agency or intra-agency” records within the
meaning of Exemption 5, because it concluded that the documents would
be routinely discoverable in civil litigation and therefore would not be
covered by Exemption 5 in any event. 486 U. S., at 11-14.
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about the consultant that is constant in the typical cases is
that the consultant does not represent an interest of its own,
or the interest of any other client, when it advises the agency
that hires it. Its only obligations are to truth and its sense
of what good judgment calls for, and in those respects the
consultant functions just as an employee would be expected
to do.
B

The Department purports to rely on this consultant corol-
lary to Exemption 5 in arguing for its application to the
Tribe’s communications to the Bureau in its capacity of fidu-
ciary for the benefit of the Indian Tribes. The existence of
a trust obligation is not, of course, in question, see United
States v. Cherokee Nation of Okla., 480 U. S. 700, 707 (1987);
United States v. Mitchell, 463 U. S. 206, 225 (1983); Seminole
Nation v. United States, 316 U. S. 286, 296-297 (1942). The
fiduciary relationship has been described as “one of the pri-
mary cornerstones of Indian law,” F. Cohen, Handbook of
Federal Indian Law 221 (1982), and has been compared to
one existing under a common law trust, with the United
States as trustee, the Indian tribes or individuals as benefi-
ciaries, and the property and natural resources managed by
the United States as the trust corpus. See, e.g., Mitchell,
supra, at 225. Nor is there any doubt about the plausibility
of the Government’s assertion that the candor of tribal com-
munications with the Bureau would be eroded without the
protections of the deliberative process privilege recognized
under Exemption 5. The Department is surely right in say-
ing that confidentiality in communications with tribes is con-
ducive to a proper discharge of its trust obligation.

From the recognition of this interest in frank communica-
tion, which the deliberative process privilege might protect,
the Department would have us infer a sufficient justification
for applying Exemption 5 to communications with the
Tribes, in the same fashion that Courts of Appeals have
found sufficient reason to favor a consultant’s advice that
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way. But the Department’s argument skips a necessary
step, for it ignores the first condition of Exemption 5, that
the communication be “intra-agency or inter-agency.” The
Department seems to be saying that “intra-agency” is a
purely conclusory term, just a label to be placed on any doc-
ument the Government would find it valuable to keep
confidential.

There is, however, no textual justification for draining the
first condition of independent vitality, and once the intra-
agency condition is applied,? it rules out any application of
Exemption 5 to tribal communications on analogy to consult-
ants’ reports (assuming, which we do not decide, that these
reports may qualify as intra-agency under Exemption 5).
As mentioned already, consultants whose communications
have typically been held exempt have not been communi-
cating with the Government in their own interest or on
behalf of any person or group whose interests might be af-
fected by the Government action addressed by the consult-
ant. Inthatregard, consultants may be enough like the agen-
cy’s own personnel to justify calling their communications
“intra-agency.” The Tribes, on the contrary, necessarily
communicate with the Bureau with their own, albeit entirely
legitimate, interests in mind. While this fact alone distin-
guishes tribal communications from the consultants’ exam-
ples recognized by several Courts of Appeals, the distinction
is even sharper, in that the Tribes are self-advocates at the
expense of others seeking benefits inadequate to satisfy
everyone.?

3Because we conclude that the documents do not meet this threshold
condition, we need not reach step two of the Exemption 5 analysis and
enquire whether the communications would normally be discoverable in
civil litigation. See United States v. Weber Aircraft Corp., 465 U. S. 792,
799 (1984).

4Courts of Appeals have recognized at least two instances of intra-
agency consultants that arguably extend beyond what we have character-
ized as the typical examples. In Public Citizen, Inc. v. Department of
Justice, 111 F. 3d 168 (CADC 1997), former Presidents were so treated in
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As to those documents bearing on the Plan, the Tribes are
obviously in competition with nontribal claimants, including
those irrigators represented by the respondent. App. 66—
71. The record shows that documents submitted by the
Tribes included, among others, “a position paper that dis-
cusses water law legal theories” and “addresses issues re-
lated to water rights of the tribes,” App. to Pet. for Cert.
42a-43a, a memorandum “contain[ing] views on policy the
BIA could provide to other governmental agencies,” “views
concerning trust resources,” id., at 44a, and a letter “convey-
ing the views of the Klamath Tribes concerning issues in-
volved in the water rights adjudication,” id., at 47a. While
these documents may not take the formally argumentative
form of a brief, their function is quite apparently to support
the tribal claims. The Tribes are thus urging a position nec-
essarily adverse to the other claimants, the water being inad-
equate to satisfy the combined demand. As the Court of
Appeals said, “[t]he Tribes’ demands, if satisfied, would lead
to reduced water allocations to members of the Association
and have been protested by Association members who fear
water shortages and economic injury in dry years.” 189
F. 3d, at 1035.

The Department insists that the Klamath Tribe’s
consultant-like character is clearer in the circumstances of
the Oregon adjudication, since the Department merely repre-
sents the interests of the Tribe before a state court that will

their communications with the National Archives and Records Adminis-
tration, even though the Presidents had their own, independent interests,
id., at 171.  And in Ryan v. Department of Justice, 617 F. 2d 781 (CADC
1980), Senators’ responses to the Attorney General’s questionnaires about
the judicial nomination process were held exempt, even though we would
expect a Senator to have strong personal views on the matter. We need
not decide whether either instance should be recognized as intra-agency,
even if communications with paid consultants are ultimately so treated.
As explained above, the intra-agency condition excludes, at the least, com-
munications to or from an interested party seeking a Government benefit
at the expense of other applicants.
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make any decision about the respective rights of the contend-
ers. Brief for Petitioners 42-45; Reply Brief for Petitioners
4-6. But it is not that simple. Even if there were no rival
interests at stake in the Oregon litigation, the Klamath Tribe
would be pressing its own view of its own interest in its
communications with the Bureau. Nor could that interest
be ignored as being merged somehow in the fiduciary inter-
est of the Government trustee; the Bureau in its fiduciary
capacity would be obliged to adopt the stance it believed to
be in the beneficiary’s best interest, not necessarily the posi-
tion espoused by the beneficiary itself. Cf. Restatement
(Second) of Trusts § 176, Comment a (1957) (“[1]t is the duty
of the trustee to exercise such care and skill to preserve the
trust property as a man of ordinary prudence would exercise
in dealing with his own property . . .”).

But, again, the dispositive point is that the apparent object
of the Tribe’s communications is a decision by an agency of
the Government to support a claim by the Tribe that is nec-
essarily adverse to the interests of competitors. Since there
is not enough water to satisfy everyone, the Government’s
position on behalf of the Tribe is potentially adverse to other
users, and it might ask for more or less on behalf of the Tribe
depending on how it evaluated the tribal claim compared
with the claims of its rivals. The ultimately adversarial
character of tribal submissions to the Bureau therefore
seems the only fair inference, as confirmed by the Depart-
ment’s acknowledgment that its “obligation to represent the
Klamath Tribe necessarily coexists with the duty to protect
other federal interests, including in particular its interests
with respect to the Klamath Project.” Reply Brief for Peti-
tioners 8; cf. Nevada v. United States, 463 U.S. 110, 142
(1983) (“[W]here Congress has imposed upon the United
States, in addition to its duty to represent Indian tribes, a
duty to obtain water rights for reclamation projects, and has
even authorized the inclusion of reservation lands within a
project, the analogy of a faithless private fiduciary cannot be
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controlling for purposes of evaluating the authority of the
United States to represent different interests”). The posi-
tion of the Tribe as beneficiary is thus a far cry from the
position of the paid consultant.

Quite apart from its attempt to draw a direct analogy be-
tween tribes and conventional consultants, the Department
argues that compelled release of the documents would itself
impair the Department’s performance of a specific fiduciary
obligation to protect the confidentiality of communications
with tribes.” Because, the Department argues, traditional
fiduciary standards forbid a trustee to disclose information
acquired as a trustee when it should know that disclosure
would be against the beneficiary’s interests, excluding the
Tribes’ submissions to the Department from Exemption 5
would handicap the Department in doing what the law
requires. Brief for Petitioners 36-37. And in much the
same vein, the Department presses the argument that
“FOIA is intended to cast light on existing government prac-
tices; it should not be interpreted and applied so as to compel
federal agencies to perform their assigned substantive func-
tions in other than the normal manner.” Id., at 29.

All of this boils down to requesting that we read an “In-
dian trust” exemption into the statute, a reading that is out

5The Department points out that the Plan-related documents submitted
by the Tribes were furnished to the Bureau rather than to Reclamation, a
fact which the Department claims reinforces the conclusion that the docu-
ments were provided to the Department in its capacity as trustee. Brief
for Petitioners 47. This fact does not alter our analysis, however, because
we think that even communications made in support of the trust relation-
ship fail to fit comfortably within the statutory text.

5We note that the Department cites the Restatement for the proposition
that a “‘trustee is under a duty to the beneficiary not to disclose to a third
person information which he has acquired as trustee where he should
know that the effect of such disclosure would be detrimental to the inter-
est of the beneficiary.”” Brief for Petitioners 36 (quoting Restatement
(Second) of Trusts §170, Comment s (1957)). It is unnecessary for us to
decide if the Department’s duties with respect to its communications with
Indian tribes fit this pattern.
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of the question for reasons already explored. There is sim-
ply no support for the exemption in the statutory text, which
we have elsewhere insisted be read strictly in order to serve
FOIA’s mandate of broad disclosure,” which was obviously
expected and intended to affect Government operations. In
FOIA, after all, a new conception of Government conduct
was enacted into law, “‘a general philosophy of full agency
disclosure.”” Department of Justice v. Tax Analysts, 492
U. S, at 142 (quoting S. Rep. No. 813, 89th Cong., 1st Sess.,
3 (1965)). “Congress believed that this philosophy, put into
practice, would help ‘ensure an informed citizenry, vital to
the functioning of a democratic society.”” 492 U. S., at 142
(quoting NLRB v. Robbins Tire & Rubber Co., 437 U. S. 214,
242 (1978)). Congress had to realize that not every secret
under the old law would be secret under the new.
The judgment of the Court of Appeals is affirmed.

It is so ordered.

"The Department does not attempt to argue that Congress specifically
envisioned that Exemption 5 would cover communications pursuant to the
Indian trust responsibility, or any other trust responsibility. Although as
a general rule we are hesitant to construe statutes in light of legislative
inaction, see Bob Jones Univ. v. United States, 461 U. S. 574, 600 (1983),
we note that Congress has twice considered specific proposals to protect
Indian trust information, see Indian Amendment to Freedom of Informa-
tion Act: Hearings on S. 2652 before the Subcommittee on Indian Affairs
of the Senate Committee on Interior and Insular Affairs, 94th Cong., 2d
Sess. (1976); Indian Trust Information Protection Act of 1978, S. 2773, 95th
Cong., 2d Sess. (1978). We do so because these proposals confirm the
commonsense reading that we give Exemption 5 today, as well as to em-
phasize that nobody in the Federal Government should be surprised by
this reading.
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ON PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF OHIO

No. 00-1028. Decided March 19, 2001

Respondent was tried for involuntary manslaughter in the death of his
infant son Alex, who died from “shaken baby syndrome.” His defense
theory was that Alex was injured while in the care of the family’s baby-
sitter, Susan Batt. Batt informed the Ohio trial court before testify-
ing that she intended to assert her Fifth Amendment privilege, and
the court granted her transactional immunity. She then testified to the
jury that she had refused to testify without a grant of immunity on
the advice of counsel, although she had done nothing wrong. The jury
convicted respondent, and he appealed. The appeals court reversed,
and the State Supreme Court affirmed the reversal on the ground that
Batt had no valid Fifth Amendment privilege because she asserted inno-
cence and that the trial court’s grant of immunity was therefore unlaw-
ful. The court found that the wrongful grant of immunity prejudiced
respondent, because it effectively told the jury that Batt did not cause
Alex’s injuries.

Held: Batt had a valid Fifth Amendment privilege against self-
incrimination. This Court has jurisdiction over the Ohio Supreme
Court’s judgment, which rests, as a threshold matter, on a determination
of federal law. See Merrell Dow Pharmaceuticals Inc. v. Thompson,
478 U.S. 804, 816. The Fifth Amendment privilege’s protection ex-
tends only to witnesses who have a reasonable cause to apprehend dan-
ger from a direct answer. Hoffiman v. United States, 341 U. S. 479, 486.
That inquiry is for the court; the witness’ assertion does not by itself
establish the risk of incrimination. This Court has never held, how-
ever, that the privilege is unavailable to those who claim innocence. To
the contrary, the Court has emphasized that one of the Fifth Amend-
ment’s basic functions is to protect innocent persons who might other-
wise be ensnared by ambiguous circumstances. Grunewald v. United
States, 3563 U. S. 391, 421. Batt had “reasonable cause” to apprehend
danger from her answers if questioned at respondent’s trial. Thus, it
was reasonable for her to fear that answers to possible questions might
tend to incriminate her.

Certiorari granted; 89 Ohio St. 3d 342, 731 N. E. 2d 662, reversed and
remanded.
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PER CURIAM.

The Supreme Court of Ohio here held that a witness who
denies all culpability does not have a valid Fifth Amendment
privilege against self-incrimination. Because our prece-
dents dictate that the privilege protects the innocent as well
as the guilty, and that the facts here are sufficient to sustain
a claim of privilege, we grant the petition for certiorari and
reverse.

Respondent was charged with involuntary manslaughter
in connection with the death of his 2-month-old son Alex.
The coroner testified at trial that Alex died from “shaken
baby syndrome,” the result of child abuse. He estimated
that Alex’s injury most likely occurred minutes before the
child stopped breathing. Alex died two days later when he
was removed from life support. Evidence produced at trial
revealed that Alex had a broken rib and a broken leg at the
time of his death. His twin brother Derek, who was also
examined, had several broken ribs. Respondent had been
alone with Alex for half an hour immediately before Alex
stopped breathing. Respondent’s experts testified that
Alex could have been injured several hours before his res-
piratory arrest. Alex was in the care of the family’s baby-
sitter, Susan Batt, at that time. Batt had cared for the
children during the day for about two weeks prior to Alex’s
death. The defense theory was that Batt, not respondent,
was the culpable party.

Batt informed the court in advance of testifying that she
intended to assert her Fifth Amendment privilege. At the
State’s request, the trial court granted her transactional im-
munity from prosecution pursuant to Ohio Rev. Code Ann.
§2945.44 (1999). She then testified to the jury that she had
refused to testify without a grant of immunity on the advice
of counsel, although she had done nothing wrong. Batt de-
nied any involvement in Alex’s death. She testified that she
had never shaken Alex or his brother at any time, specifically
on the day Alex suffered respiratory arrest. She said she
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was unaware of and had nothing to do with the other injuries
to both children. The jury found respondent guilty of invol-
untary manslaughter, and he appealed.

The Court of Appeals of Ohio, Sixth District, reversed re-
spondent’s conviction on grounds not relevant to our decision
here. The Supreme Court of Ohio affirmed the reversal, on
the alternative ground that Batt had no valid Fifth Amend-
ment privilege and that the trial court’s grant of immunity
under § 2945.44 was therefore unlawful.* 89 Ohio St. 3d 342,
358, 731 N. E. 2d 662, 677 (2000). The court found that the
wrongful grant of immunity prejudiced respondent, because
it effectively told the jury that Batt did not cause Alex’s
injuries.

The court recognized that the privilege against self-
incrimination applies where a witness’ answers “could rea-
sonably ‘furnish a link in the chain of evidence’” against him,
1d., at 352, 731 N. E. 2d, at 673 (quoting Hoffman v. United
States, 341 U.S. 479, 486 (1951)). Hoffman, it noted, re-
quires the trial court to determine whether the witness has
correctly asserted the privilege, and to order the witness to
answer questions if the witness is mistaken about the danger
of incrimination. Ibid. The court faulted the trial judge
for failing to question sufficiently Batt’s assertion of the priv-
ilege. It noted that the Court of Appeals, in finding a valid
privilege, failed to consider the prosecutor’s suggestion that
Batt’s testimony would not incriminate her, and Batt’s denial
of involvement in Alex’s abuse when questioned by the Chil-
dren’s Services Board. The court held that “Susan Batt’s

*Ohio Rev. Code Ann. §2945.44 (1999) states in pertinent part: “In any
criminal proceeding . . . if a witness refuses to answer or produce informa-
tion on the basis of his privilege against self-incrimination, the court of
common pleas . . . unless it finds that to do so would not further the admin-
istration of justice, shall compel the witness to answer or produce the
information, if . . . [the prosecuting attorney so requests and] . . . [t]he
court . .. informs the witness that by answering, or producing the informa-
tion he will receive [transactional] immunity . . ..” (Emphasis added.)
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[trial] testimony did not incriminate her, because she denied
any involvement in the abuse. Thus, she did not have a
valid Fifth Amendment privilege.” 89 Ohio St. 3d, at 355,
731 N. E. 2d, at 675 (emphasis in original). The court em-
phasized that the defense’s theory of Batt’s guilt was not
grounds for a grant of immunity, “when the witness contin-
ues to deny any self-incriminating conduct.” Ibid.

The Supreme Court of Ohio’s decision that Batt was
wrongly granted immunity under §2945.44 (and conse-
quently, that reversal of respondent’s conviction was re-
quired) rested on the court’s determination that Batt did not
have a valid Fifth Amendment privilege. In discussing the
contours of that privilege, the court relied on our precedents.
We have observed that “this Court retains a role when a
state court’s interpretation of state law has been influenced
by an accompanying interpretation of federal law.” Three
Affiliated Tribes of Fort Berthold Reservation v. Wold En-
gineering, P. C., 467 U.S. 138, 152 (1984). The decision at
issue “fairly appears . .. to be interwoven with the federal
law,” and no adequate and independent state ground is clear
from the face of the opinion. Michigan v. Long, 463 U. S.
1032, 1040-1041 (1983). We have jurisdiction over a state-
court judgment that rests, as a threshold matter, on a deter-
mination of federal law. See Merrell Dow Pharmaceuticals
Inc. v. Thompson, 478 U. S. 804, 816 (1986) (“[TThis Court
retains power to review the decision of a federal issue in a
state cause of action”); St. Louis, I. M. & S. R. Co. v. Taylor,
210 U. S. 281, 293-294 (1908).

The Fifth Amendment provides that “[n]o person . . . shall
be compelled in any criminal case to be a witness against
himself.” U. S. Const., Amdt. 5. As the Supreme Court of
Ohio acknowledged, this privilege not only extends “to an-
swers that would in themselves support a conviction . . . but
likewise embraces those which would furnish a link in the
chain of evidence needed to prosecute the claimant.” Hoff-
man, 341 U. S., at 486. “[I]t need only be evident from the
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implications of the question, in the setting in which it is
asked, that a responsive answer to the question or an expla-
nation of why it cannot be answered might be dangerous be-
cause injurious disclosure could result.” Id., at 486-487.

We have held that the privilege’s protection extends only
to witnesses who have “reasonable cause to apprehend dan-
ger from a direct answer.” Id., at 486. That inquiry is for
the court; the witness’ assertion does not by itself establish
the risk of inerimination. Ibid. A danger of “imaginary
and unsubstantial character” will not suffice. Mason v.
United States, 244 U. S. 362, 366 (1917). But we have never
held, as the Supreme Court of Ohio did, that the privilege is
unavailable to those who claim innocence. To the contrary,
we have emphasized that one of the Fifth Amendment’s
“basic functions . . . is to protect innocent men . . . ‘who
otherwise might be ensnared by ambiguous circumstances.””
Grunewald v. United States, 353 U. S. 391, 421 (1957) (quot-
ing Slochower v. Board of Higher Ed. of New York City, 350
U. S. 551, 557-558 (1956)) (emphasis in original). In Grumne-
wald, we recognized that truthful responses of an innocent
witness, as well as those of a wrongdoer, may provide the
government with incriminating evidence from the speaker’s
own mouth. 353 U. S., at 421-422.

The Supreme Court of Ohio’s determination that Batt
did not have a valid Fifth Amendment privilege because
she denied any involvement in the abuse of the children
clearly conflicts with Hoffman and Grunewald. Batt had
“reasonable cause” to apprehend danger from her answers
if questioned at respondent’s trial. Hoffman, supra, at
486. Batt spent extended periods of time alone with Alex
and his brother in the weeks immediately preceding discov-
ery of their injuries. She was with Alex within the poten-
tial timeframe of the fatal trauma. The defense’s theory of
the case was that Batt, not respondent, was responsible for
Alex’s death and his brother’s uncharged injuries. In this
setting, it was reasonable for Batt to fear that answers to



22 OHIO ». REINER

Per Curiam

possible questions might tend to incriminate her. Batt
therefore had a valid Fifth Amendment privilege against
self-incrimination.

We do not, of course, address the question whether immu-
nity from suit under §2945.44 was appropriate. Because the
Supreme Court of Ohio mistakenly held that the witness’
assertion of innocence deprived her of her Fifth Amendment
privilege against self-incrimination, the petition for a writ of
certiorari is granted, the court’s judgment is reversed, and
this case is remanded for further proceedings not inconsist-
ent with this opinion.

It is so ordered.
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TRAFFIX DEVICES, INC. v. MARKETING
DISPLAYS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 99-1571. Argued November 29, 2000—Decided March 20, 2001

Respondent, Marketing Displays, Inc. (MDI), holds now-expired utility
patents for a “dual-spring design” mechanism that keeps temporary
road and other outdoor signs upright in adverse wind conditions. MDI
claims that its sign stands were recognizable to buyers and users be-
cause the patented design was visible near the sign stand’s base. After
the patents expired and petitioner TrafFix Devices, Inc., began market-
ing sign stands with a dual-spring mechanism copied from MDI’s design,
MDI brought suit under the Trademark Act of 1946 for, inter alia, trade
dress infringement. The District Court granted TrafFix’s motion for
summary judgment, holding that no reasonable trier of fact could deter-
mine that MDI had established secondary meaning in its alleged trade
dress, 1. e., consumers did not associate the dual-spring design’s look
with MDI; and, as an independent reason, that there could be no trade
dress protection for the design because it was functional. The Sixth
Circuit reversed. Among other things, it suggested that the District
Court committed legal error by looking only to the dual-spring design
when evaluating MDTI’s trade dress because a competitor had to find
some way to hide the design or otherwise set it apart from MDTI’s; ex-
plained, relying on Qualitex Co. v. Jacobson Products Co., 514 U. S. 159,
165, that exclusive use of a feature must put competitors at a significant
non-reputation-related disadvantage before trade dress protection is de-
nied on functionality grounds; and noted a split among the Circuits on
the issue whether an expired utility patent forecloses the possibility of
trade dress protection in the product’s design.

Held: Because MDI’s dual-spring design is a functional feature for which
there is no trade dress protection, MDI’s claim is barred. Pp. 28-35.
(a) Trade dress can be protected under federal law, but the person
asserting such protection in an infringement action must prove that the
matter sought to be protected is not functional, 15 U. S. C. § 1125(a)(3).
Trade dress protection must subsist with the recognition that in many
instances there is no prohibition against copying goods and products.
An expired utility patent has vital significance in resolving a trade dress
claim, for a utility patent is strong evidence that the features therein
claimed are functional. The central advance claimed in the expired util-
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ity patents here is the dual-spring design, which is an essential feature
of the trade dress MDI now seeks to protect. However, MDI did not,
and cannot, carry the burden of overcoming the strong evidentiary infer-
ence of functionality based on the disclosure of the dual-spring design
in the claims of the expired patents. The springs are necessary to the
device’s operation, and they would have been covered by the claims of
the expired patents even though they look different from the embodi-
ment revealed in those patents, see Sarkisian v. Winn-Proof Corp., 697
F. 2d 1313. The rationale for the rule that the disclosure of a feature
in a utility patent’s claims constitutes strong evidence of functionality is
well illustrated in this case. The design serves the important purpose
of keeping the sign upright in heavy wind conditions, and statements
in the expired patent applications indicate that it does so in a unique
and useful manner and at a cost advantage over alternative designs.
Pp. 28-32.

(b) In reversing the summary judgment against MDI, the Sixth Cir-
cuit gave insufficient weight to the importance of the expired utility
patents, and their evidentiary significance, in establishing the device’s
functionality. The error was likely caused by its misinterpretation of
trade dress principles in other respects. “‘In general terms a product
feature is functional,” and cannot serve as a trademark, ‘if it is essential
to the use or purpose of the article or if it affects the cost or quality of
the article.”” Qualitex, supra, at 165 (quoting Inwood Laboratories,
Inc. v. Ives Laboratories, Inc., 456 U. S. 844, 850, n. 10). This Court
has expanded on that meaning, observing that a functional feature is
one “the exclusive use of [which] would put competitors at a significant
non-reputation-related disadvantage,” Qualitex, supra, at 165, but that
language does not mean that competitive necessity is a necessary test
for functionality. Where the design is functional under the Inwood for-
mulation there is no need to proceed further to consider competitive
necessity. This Court has allowed trade dress protection to inherently
distinctive product features on the assumption that they were not func-
tional. Two Pesos, Inc. v. Taco Cabana, Inc., 505 U. S. 763, 774. Here,
however, beyond serving the purpose of informing consumers that the
sign stands are made by MDI, the design provides a unique and useful
mechanism to resist the wind’s force. Functionality having been estab-
lished, whether the design has acquired secondary meaning need not be
considered. Nor is it necessary to speculate about other design possi-
bilities. Finally, this Court need not resolve here the question whether
the Patent Clause of the Constitution, of its own force, prohibits the
holder of an expired utility patent from claiming trade dress protec-
tion. Pp. 32-35.

200 F. 3d 929, reversed and remanded.
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KENNEDY, J., delivered the opinion for a unanimous Court.

John G. Roberts, Jr., argued the cause for petitioner.
With him on the briefs were Gregory G. Garre and Jeanne-
Marie Marshall.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Waxman, Assistant
Attorney General Ogden, Jeffrey A. Lamken, Anthony J.
Steinmeyer, and Mark S. Davies.

John A. Artz argued the cause for respondent. With him
on the brief were John S. Artz, Robert P. Renke, and Lisa
A. Sarkisian.*

JUSTICE KENNEDY delivered the opinion of the Court.

Temporary road signs with warnings like “Road Work
Ahead” or “Left Shoulder Closed” must withstand strong
gusts of wind. An inventor named Robert Sarkisian ob-
tained two utility patents for a mechanism built upon two
springs (the dual-spring design) to keep these and other out-
door signs upright despite adverse wind conditions. The
holder of the now-expired Sarkisian patents, respondent
Marketing Displays, Inc. (MDI), established a successful
business in the manufacture and sale of sign stands incorpo-
rating the patented feature. MDI’s stands for road signs
were recognizable to buyers and users (it says) because the
dual-spring design was visible near the base of the sign.

*Briefs of amici curiae urging reversal were filed for the Holmes Group,
Inc., by James W. Dabney; for Panduit Corp. by Roy E. Hofer, Jerome
Gilson, Cynthia A. Homan, and Philip A. Jones; and for Malla Pollack,
pro se.

Briefs of amici curiae urging affirmance were filed for the American
Intellectual Property Association by Lowis T. Pirkey, and for Thomas &
Betts Corp. by Sidney David and Roy H. Wepner.

Theodore H. Davis, Jr., Marie V. Driscoll, and Helen Hill Minsker filed
a brief for the International Trademark Association as amicus curiae.
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This litigation followed after the patents expired and a
competitor, TrafFix Devices, Inc., sold sign stands with a
visible spring mechanism that looked like MDI’s. MDI and
TrafFix products looked alike because they were. When
TrafFix started in business, it sent an MDI product abroad
to have it reverse engineered, that is to say copied. Compli-
cating matters, TrafFix marketed its sign stands under a
name similar to MDI’s. MDI used the name “WindMaster,”
while TrafFix, its new competitor, used “WindBuster.”

MDI brought suit under the Trademark Act of 1946 (Lan-
ham Act), 60 Stat. 427, as amended, 15 U. S. C. §1051 et seq.,
against TrafFix for trademark infringement (based on the
similar names), trade dress infringement (based on the cop-
ied dual-spring design), and unfair competition. TrafFix
counterclaimed on antitrust theories. After the United
States District Court for the Eastern District of Michigan
considered cross-motions for summary judgment, MDI pre-
vailed on its trademark claim for the confusing similarity of
names and was held not liable on the antitrust counterclaim;
and those two rulings, affirmed by the Court of Appeals, are
not before us.

I

We are concerned with the trade dress question. The
District Court ruled against MDI on its trade dress claim.
971 F. Supp. 262 (ED Mich. 1997). After determining that
the one element of MDI’s trade dress at issue was the dual-
spring design, id., at 265, it held that “no reasonable trier
of fact could determine that MDI has established secondary
meaning” in its alleged trade dress, id., at 269. In other
words, consumers did not associate the look of the dual-
spring design with MDI. As a second, independent reason
to grant summary judgment in favor of TrafFix, the District
Court determined the dual-spring design was functional.
On this rationale secondary meaning is irrelevant because
there can be no trade dress protection in any event. In rul-
ing on the functional aspect of the design, the District Court
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noted that Sixth Circuit precedent indicated that the burden
was on MDI to prove that its trade dress was nonfunctional,
and not on TrafFix to show that it was functional (a rule
since adopted by Congress, see 15 U. S. C. §1125(a)(3) (1994
ed., Supp. V)), and then went on to consider MDI’s argu-
ments that the dual-spring design was subject to trade dress
protection. Finding none of MDI’s contentions persuasive,
the District Court concluded MDI had not “proffered suf-
ficient evidence which would enable a reasonable trier of
fact to find that MDI’s vertical dual-spring design is non-
functional.” 971 F. Supp., at 276. Summary judgment was
entered against MDI on its trade dress claims.

The Court of Appeals for the Sixth Circuit reversed the
trade dress ruling. 200 F. 3d 929 (1999). The Court of Ap-
peals held the District Court had erred in ruling MDI failed
to show a genuine issue of material fact regarding whether
it had secondary meaning in its alleged trade dress, id., at
938, and had erred further in determining that MDI could
not prevail in any event because the alleged trade dress was
in fact a functional product configuration, id., at 940. The
Court of Appeals suggested the District Court committed
legal error by looking only to the dual-spring design when
evaluating MDI’s trade dress. Basic to its reasoning was
the Court of Appeals’ observation that it took “little imagi-
nation to conceive of a hidden dual-spring mechanism or
a tri or quad-spring mechanism that might avoid infring-
ing [MDTI’s] trade dress.” Ibid. The Court of Appeals ex-
plained that “[i]f TrafFix or another competitor chooses to
use [MDTI’s] dual-spring design, then it will have to find some
other way to set its sign apart to avoid infringing [MDI’s]
trade dress.” Ibid. It was not sufficient, according to the
Court of Appeals, that allowing exclusive use of a particular
feature such as the dual-spring design in the guise of trade
dress would “hinde[r] competition somewhat.” Rather,
“[e]xclusive use of a feature must ‘put competitors at a sig-
nificant non-reputation-related disadvantage’ before trade
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dress protection is denied on functionality grounds.” Ibid.
(quoting Qualitex Co. v. Jacobson Products Co., 514 U. S. 159,
165 (1995)). In its criticism of the District Court’s ruling on
the trade dress question, the Court of Appeals took note of
a split among Courts of Appeals in various other Circuits on
the issue whether the existence of an expired utility patent
forecloses the possibility of the patentee’s claiming trade
dress protection in the product’s design. 200 F. 3d, at 939.
Compare Sunbeam Products, Inc. v. West Bend Co., 123 F. 3d
246 (CA5 1997) (holding that trade dress protection is not
foreclosed), Thomas & Betts Corp. v. Panduit Corp., 138
F. 3d 277 (CA7 1998) (same), and Midwest Industries, Inc. v.
Karavan Trailers, Inc., 175 F. 3d 1356 (CA Fed 1999) (same),
with Vornado Air Circulation Systems, Inc. v. Duracraft
Corp., 58 F. 3d 1498, 1500 (CA10 1995) (“Where a product
configuration is a significant inventive component of an in-
vention covered by a utility patent . . . it cannot receive trade
dress protection”). To resolve the conflict, we granted cer-
tiorari. 530 U. S. 1260 (2000).

II

It is well established that trade dress can be protected
under federal law. The design or packaging of a product
may acquire a distinctiveness which serves to identify the
product with its manufacturer or source; and a design or
package which acquires this secondary meaning, assuming
other requisites are met, is a trade dress which may not be
used in a manner likely to cause confusion as to the origin,
sponsorship, or approval of the goods. In these respects
protection for trade dress exists to promote competition.
As we explained just last Term, see Wal-Mart Stores, Inc. v.
Samara Brothers, Inc., 529 U. S. 205 (2000), various Courts
of Appeals have allowed claims of trade dress infringement
relying on the general provision of the Lanham Act which
provides a cause of action to one who is injured when a per-
son uses “any word, term name, symbol, or device, or any
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combination thereof . . . which is likely to cause confusion . . .
as to the origin, sponsorship, or approval of his or her
goods.” 15 U.S.C. §1125(a)(1)(A). Congress confirmed
this statutory protection for trade dress by amending the
Lanham Act to recognize the concept. Title 15 U.S.C.
§1125(a)(3) (1994 ed., Supp. V) provides: “In a civil action for
trade dress infringement under this chapter for trade dress
not registered on the principal register, the person who as-
serts trade dress protection has the burden of proving that
the matter sought to be protected is not functional.” This
burden of proof gives force to the well-established rule that
trade dress protection may not be claimed for product fea-
tures that are functional. Qualitex, supra, at 164-165; Two
Pesos, Inc. v. Taco Cabana, Inc., 505 U. S. 763, 775 (1992).
And in Wal-Mart, supra, we were careful to caution against
misuse or overextension of trade dress. We noted that
“product design almost invariably serves purposes other
than source identification.” Id., at 213.

Trade dress protection must subsist with the recognition
that in many instances there is no prohibition against copy-
ing goods and products. In general, unless an intellectual
property right such as a patent or copyright protects an
item, it will be subject to copying. As the Court has ex-
plained, copying is not always discouraged or disfavored by
the laws which preserve our competitive economy. Bonito
Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S. 141, 160
(1989). Allowing competitors to copy will have salutary ef-
fects in many instances. “Reverse engineering of chemical
and mechanical articles in the public domain often leads to
significant advances in technology.” Ibid.

The principal question in this case is the effect of an ex-
pired patent on a claim of trade dress infringement. A prior
patent, we conclude, has vital significance in resolving the
trade dress claim. A utility patent is strong evidence that
the features therein claimed are functional. If trade dress
protection is sought for those features the strong evidence
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of functionality based on the previous patent adds great
weight to the statutory presumption that features are
deemed functional until proved otherwise by the party seek-
ing trade dress protection. Where the expired patent
claimed the features in question, one who seeks to establish
trade dress protection must carry the heavy burden of show-
ing that the feature is not functional, for instance by showing
that it is merely an ornamental, incidental, or arbitrary as-
pect of the device.

In the case before us, the central advance claimed in the
expired utility patents (the Sarkisian patents) is the dual-
spring design; and the dual-spring design is the essential fea-
ture of the trade dress MDI now seeks to establish and to
protect. The rule we have explained bars the trade dress
claim, for MDI did not, and cannot, carry the burden of over-
coming the strong evidentiary inference of functionality
based on the disclosure of the dual-spring design in the
claims of the expired patents.

The dual springs shown in the Sarkisian patents were well
apart (at either end of a frame for holding a rectangular sign
when one full side is the base) while the dual springs at issue
here are close together (in a frame designed to hold a sign
by one of its corners). As the District Court recognized,
this makes little difference. The point is that the springs
are necessary to the operation of the device. The fact that
the springs in this very different-looking device fall within
the claims of the patents is illustrated by MDI’s own position
in earlier litigation. In the late 1970’s, MDI engaged in a
long-running intellectual property battle with a company
known as Winn-Proof. Although the precise claims of the
Sarkisian patents cover sign stands with springs “spaced
apart,” U.S. Patent No. 3,646,696, col. 4, U.S. Patent
No. 3,662,482, col. 4, the Winn-Proof sign stands (with
springs much like the sign stands at issue here) were found
to infringe the patents by the United States District Court
for the District of Oregon, and the Court of Appeals for the
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Ninth Circuit affirmed the judgment. Sarkisian v. Winn-
Proof Corp., 697 F. 2d 1313 (1983). Although the Winn-
Proof traffic sign stand (with dual springs close together) did
not appear, then, to infringe the literal terms of the patent
claims (which called for “spaced apart” springs), the Winn-
Proof sign stand was found to infringe the patents under
the doctrine of equivalents, which allows a finding of patent
infringement even when the accused product does not fall
within the literal terms of the claims. Id., at 1321-1322; see
generally Warner-Jenkinson Co. v. Hilton Davis Chemical
Co., 520 U. S. 17 (1997). In light of this past ruling—a ruling
procured at MDI’s own insistence—it must be concluded the
products here at issue would have been covered by the
claims of the expired patents.

The rationale for the rule that the disclosure of a feature
in the claims of a utility patent constitutes strong evidence of
functionality is well illustrated in this case. The dual-spring
design serves the important purpose of keeping the sign up-
right even in heavy wind conditions; and, as confirmed by
the statements in the expired patents, it does so in a unique
and useful manner. As the specification of one of the pat-
ents recites, prior art “devices, in practice, will topple under
the force of a strong wind.” U. S. Patent No. 3,662,482, col.
1. The dual-spring design allows sign stands to resist top-
pling in strong winds. Using a dual-spring design rather
than a single spring achieves important operational advan-
tages. For example, the specifications of the patents note
that the “use of a pair of springs . . . as opposed to the use
of a single spring to support the frame structure prevents
canting or twisting of the sign around a vertical axis,” and
that, if not prevented, twisting “may cause damage to the
spring structure and may result in tipping of the device.”
U. S. Patent No. 3,646,696, col. 3. In the course of patent
prosecution, it was said that “[t]he use of a pair of spring
connections as opposed to a single spring connection . . .
forms an important part of this combination” because it
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“forc[es] the sign frame to tip along the longitudinal axis of
the elongated ground-engaging members.” App. 218. The
dual-spring design affects the cost of the device as well; it
was acknowledged that the device “could use three springs
but this would unnecessarily increase the cost of the device.”
Id., at 217. These statements made in the patent applica-
tions and in the course of procuring the patents demonstrate
the functionality of the design. MDI does not assert that
any of these representations are mistaken or inaccurate, and
this is further strong evidence of the functionality of the
dual-spring design.
I11

In finding for MDI on the trade dress issue the Court of
Appeals gave insufficient recognition to the importance of
the expired utility patents, and their evidentiary significance,
in establishing the functionality of the device. The error
likely was caused by its misinterpretation of trade dress
principles in other respects. As we have noted, even if
there has been no previous utility patent the party asserting
trade dress has the burden to establish the nonfunctionality
of alleged trade dress features. MDI could not meet this
burden. Discussing trademarks, we have said “‘[iln general
terms, a product feature is functional,” and cannot serve as
a trademark, ‘if it is essential to the use or purpose of the
article or if it affects the cost or quality of the article.””
Qualitex, 514 U.S., at 165 (quoting Inwood Laboratories,
Inc. v. Ives Laboratories, Inc., 456 U.S. 844, 850, n. 10
(1982)). Expanding upon the meaning of this phrase, we
have observed that a functional feature is one the “exclusive
use of [which] would put competitors at a significant non-
reputation-related disadvantage.” 514 U.S., at 165. The
Court of Appeals in the instant case seemed to interpret this
language to mean that a necessary test for functionality is
“whether the particular product configuration is a competi-
tive necessity.” 200 F. 3d, at 940. See also Vornado, 58
F. 3d, at 1507 (“Functionality, by contrast, has been defined
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both by our circuit, and more recently by the Supreme Court,
in terms of competitive need”). This was incorrect as a com-
prehensive definition. As explained in Qualitex, supra, and
Inwood, supra, a feature is also functional when it is essen-
tial to the use or purpose of the device or when it affects the
cost or quality of the device. The Qualitex decision did not
purport to displace this traditional rule. Instead, it quoted
the rule as Inwood had set it forth. It is proper to inquire
into a “significant non-reputation-related disadvantage” in
cases of esthetic functionality, the question involved in Qual-
itex. Where the design is functional under the Inwood for-
mulation there is no need to proceed further to consider if
there is a competitive necessity for the feature. In Quali-
tex, by contrast, esthetic functionality was the central ques-
tion, there having been no indication that the green-gold
color of the laundry press pad had any bearing on the use or
purpose of the product or its cost or quality.

The Court has allowed trade dress protection to certain
product features that are inherently distinctive. 7Two Pesos,
505 U.S., at 774. In Two Pesos, however, the Court at the
outset made the explicit analytic assumption that the trade
dress features in question (decorations and other features to
evoke a Mexican theme in a restaurant) were not functional.
Id., at 767, n. 6. The trade dress in those cases did not bar
competitors from copying functional product design features.
In the instant case, beyond serving the purpose of informing
consumers that the sign stands are made by MDI (assuming
it does so0), the dual-spring design provides a unique and use-
ful mechanism to resist the force of the wind. Functionality
having been established, whether MDI’s dual-spring design
has acquired secondary meaning need not be considered.

There is no need, furthermore, to engage, as did the Court
of Appeals, in speculation about other design possibilities,
such as using three or four springs which might serve the
same purpose. 200 F. 3d, at 940. Here, the functionality of
the spring design means that competitors need not explore
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whether other spring juxtapositions might be used. The
dual-spring design is not an arbitrary flourish in the config-
uration of MDI’s product; it is the reason the device works.
Other designs need not be attempted.

Because the dual-spring design is functional, it is unneces-
sary for competitors to explore designs to hide the springs,
say, by using a box or framework to cover them, as suggested
by the Court of Appeals. Ibid. The dual-spring design as-
sures the user the device will work. If buyers are assured
the product serves its purpose by seeing the operative mech-
anism that in itself serves an important market need. It
would be at cross-purposes to those objectives, and some-
thing of a paradox, were we to require the manufacturer to
conceal the very item the user seeks.

In a case where a manufacturer seeks to protect arbitrary,
incidental, or ornamental aspects of features of a product
found in the patent claims, such as arbitrary curves in the
legs or an ornamental pattern painted on the springs, a dif-
ferent result might obtain. There the manufacturer could
perhaps prove that those aspects do not serve a purpose
within the terms of the utility patent. The inquiry into
whether such features, asserted to be trade dress, are func-
tional by reason of their inclusion in the claims of an expired
utility patent could be aided by going beyond the claims and
examining the patent and its prosecution history to see if the
feature in question is shown as a useful part of the invention.
No such claim is made here, however. MDI in essence seeks
protection for the dual-spring design alone. The asserted
trade dress consists simply of the dual-spring design, four
legs, a base, an upright, and a sign. MDI has pointed to
nothing arbitrary about the components of its device or the
way they are assembled. The Lanham Act does not exist
to reward manufacturers for their innovation in creating a
particular device; that is the purpose of the patent law and
its period of exclusivity. The Lanham Act, furthermore,
does not protect trade dress in a functional design simply
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because an investment has been made to encourage the pub-
lic to associate a particular functional feature with a sin-
gle manufacturer or seller. The Court of Appeals erred in
viewing MDI as possessing the right to exclude competitors
from using a design identical to MDI’s and to require those
competitors to adopt a different design simply to avoid copy-
ing it. MDI cannot gain the exclusive right to produce sign
stands using the dual-spring design by asserting that con-
sumers associate it with the look of the invention itself.
Whether a utility patent has expired or there has been no
utility patent at all, a product design which has a particular
appearance may be functional because it is “essential to the
use or purpose of the article” or “affects the cost or quality
of the article.” Inwood, 456 U. S., at 850, n. 10.

TrafFix and some of its amici argue that the Patent
Clause of the Constitution, Art. I, §8, cl. 8, of its own force,
prohibits the holder of an expired utility patent from claim-
ing trade dress protection. Brief for Petitioner 33-36; Brief
for Panduit Corp. as Amicus Curiae 3; Brief for Malla Pol-
lack as Amicus Curiae 2. We need not resolve this ques-
tion. If, despite the rule that functional features may not
be the subject of trade dress protection, a case arises in
which trade dress becomes the practical equivalent of an ex-
pired utility patent, that will be time enough to consider the
matter. The judgment of the Court of Appeals is reversed,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.
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CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA
No. 00-5250. Argued January 9, 2001—Decided March 20, 2001

Under recent amendments to South Carolina law, capital jurors face two
questions at the sentencing phase of the trial. They decide first
whether the State has proved beyond a reasonable doubt the existence
of any statutory aggravating circumstance. If the jury fails to agree
unanimously on the presence of a statutory aggravator, it cannot make
a sentencing recommendation. In that event, the trial judge is charged
with sentencing the defendant to either life imprisonment or a manda-
tory minimum 30-year prison term. If, on the other hand, the jury
unanimously finds a statutory aggravator, it then recommends one of
two potential sentences—death or life imprisonment without the possi-
bility of parole. No other sentencing option is available to the jury.

A South Carolina jury found petitioner Shafer guilty of murder,
armed robbery, and conspiracy. During the trial’s sentencing phase,
Shafer’s counsel and the prosecutor disagreed on the application of Sim-
mons v. South Carolina, 512 U. S. 154, to this case. This Court held in
Simmons that where a capital defendant’s future dangerousness is at
issue, and the only sentencing alternative to death available to the jury
is life imprisonment without possibility of parole, due process requires
that the jury be informed of the defendant’s parole ineligibility. Shaf-
er’s counsel maintained that Simmons required the trial judge to in-
struct the jury that under South Carolina law a life sentence carries
no possibility of parole. The prosecutor, in opposition, urged that no
Simmons instruction was required because the State did not plan to
argue to the jury that Shafer would be a danger in the future. Shafer’s
counsel replied that the State had in fact put future dangerousness at
issue by introducing evidence of a postarrest assault by Shafer and jail
rules violations. The judge refused to charge on parole ineligibility,
stating that future dangerousness had not been argued. The judge also
denied Shafer’s counsel leave to read in his closing argument lines from
the controlling statute stating plainly that a life sentence in South Caro-
lina carries no possibility of parole. After the prosecution’s closing ar-
gument, Shafer’s counsel renewed his plea for a life without parole in-
struction on the ground that the State had placed future dangerousness
at issue by repeating the statements of an alarmed witness at the crime
scene that Shafer and his accomplices “might come back.” The trial
judge again denied the request. Quoting a passage from the relevant
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statute but not the full text, the judge twice told the jury that “life
imprisonment means until the death of the defendant.” During its sen-
tencing deliberations, the jury asked the judge whether, and under what
circumstances, someone convicted of murder could become eligible for
parole. The judge responded that “[plarole eligibility or ineligibility
is not for your consideration.” The jury unanimously found beyond a
reasonable doubt the aggravating factor of murder while attempting
armed robbery, and recommended the death penalty, which the judge
imposed.

The South Carolina Supreme Court affirmed. Without consider-
ing whether the prosecutor’s evidentiary submissions or closing argu-
ment in fact placed Shafer’s future dangerousness at issue, the court
held Simmons generally inapplicable to the State’s “new sentencing
scheme.” Simmons is not triggered, the South Carolina court said, un-
less life without parole is the only legally available sentence alternative
to death. Currently, the court observed, when a capital jury begins its
sentencing deliberations, three alternative sentences are available: (1)
death, (2) life without the possibility of parole, or (3) a mandatory mini-
mum 30-year sentence. Since an alternative to death other than life
without the possibility of parole exists, the court concluded, Simmons
no longer constrains capital sentencing in South Carolina.

Held:

1. The South Carolina Supreme Court incorrectly interpreted Sim-
mons when it declared the case inapplicable to South Carolina’s current
sentencing scheme. That court’s reasoning might be persuasive if the
jury’s sentencing discretion actually encompassed the three choices the
court identified: death, life without the possibility of parole, or a manda-
tory minimum 30-year sentence. But, that is not how the State’s new
scheme works. Under the law now governing sentencing proceedings,
if the jury finds an aggravating circumstance, it must recommend a sen-
tence, and its choices are limited to death and life without parole.
When the jury makes the threshold determination whether a statutory
aggravator exists, a tightly circumscribed factual inquiry, none of Sim-
mons’ due process concerns yet arise. At that stage, there are no “mis-
understanding[s]” to avoid, no “false choice[s]” to guard against. See
Simmons, 512 U. S., at 161 (plurality opinion). The jury, as aggravating
circumstance factfinder, exercises no sentencing discretion itself. If no
aggravator is found, the judge takes over and has sole authority to im-
pose the mandatory minimum so heavily relied upon by the State Su-
preme Court. It is only when the jury endeavors the moral judgment
whether to impose the death penalty that parole eligibility may become
critical. Correspondingly, it is only at that stage that Simmons comes
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into play, a stage at which South Carolina law provides no third choice,
no 30-year mandatory minimum, just death or life without parole. See
Ramdass v. Angelone, 530 U. S. 156, 169. Thus, whenever future dan-
gerousness is at issue in a capital sentencing proceeding under South
Carolina’s new scheme, due process requires that the jury be informed
that a life sentence carries no possibility of parole. Pp. 48-51.

2. South Carolina’s other grounds in support of the trial judge’s
refusal to give Shafer’s requested parole ineligibility instruction are
unavailing. Pp. 52-55.

(a) The State’s argument that the jury was properly informed of
the law on parole ineligibility by the trial court’s instructions and by
defense counsel’s own argument is unpersuasive. To support that con-
tention, the State sets out defense counsel’s closing pleas that, if Shafer’s
life is spared, he will die in prison after spending his natural life there,
as well as passages from the trial judge’s instructions reiterating that
life imprisonment means until the death of the defendant. Displace-
ment of the longstanding practice of parole availability remains a rela-
tively recent development, and common sense indicates that many jurors
might not know whether a life sentence carries with it the possibility of
parole. Simmons, 512 U. S., at 177-178 (O’CONNOR, J., concurring in
judgment). Indeed, until two years before Shafer’s trial, South Caro-
lina’s law did not categorically preclude parole for capital defendants
sentenced to life imprisonment. Most plainly contradicting the State’s
contention, the jury’s written request for further instructions on the
question left no doubt about the jury’s failure to gain from defense coun-
sel’s closing argument or the judge’s instructions any clear understand-
ing of what a life sentence means. Cf, e.g., id., at 178. The jury’s
comprehension was hardly aided by the court’s final instruction declar-
ing that parole eligibility was not for the jury’s consideration. That
instruction did nothing to ensure that the jury was not misled and may
well have been taken to mean that parole was available but that the
jury, for some unstated reason, should be blind to this fact. FE.g., id.,
at 170 (plurality opinion). Thus, although a life sentence for Shafer
would permit no parole or other release under current state law, this
reality was not conveyed to Shafer’s jury by the court’s instructions or
by the arguments defense counsel was allowed to make. Pp. 52-54.

(b) The State’s contention that no parole ineligibility instruction
was required under Simmons because the State never argued that
Shafer would pose a future danger to society presents an issue that is
not ripe for this Court’s resolution. The State Supreme Court, in order
to rule broadly that Simmons no longer governs capital sentencing in
the State, apparently assumed, arguendo, that future dangerousness had
been shown at Shafer’s sentencing proceeding. Because that court did



Cite as: 532 U. S. 36 (2001) 39

Opinion of the Court

not home in on the question whether the prosecutor’s evidentiary sub-
missions or closing argument in fact placed Shafer’s future dangerous-
ness at issue, the question is left open for the state court’s attention and
disposition. Pp. 54-55.

340 S. C. 291, 531 S. E. 2d 524, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and STEVENS, O’CONNOR, KENNEDY, SOUTER, and BREYER, JJ.,
joined. SCALIA, J., post, p. 55, and THOMAS, J., post, p. 55, filed dissent-
ing opinions.

David I. Bruck, by appointment of the Court, 531 U. S.
1009, argued the cause for petitioner. With him on the
briefs was William N. Nettles.

Donald J. Zelenka, Assistant Deputy Attorney General
of South Carolina, argued the cause for respondent. With
him on the brief were Charlie Condon, Attorney General,
Johm W. McIntosh, Chief Deputy Attorney General, and
S. Creighton Waters, Assistant Attorney General.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the right of a defendant in a capital
case to inform the jury that, under the governing state law,
he would not be eligible for parole in the event that the jury
sentences him to life imprisonment. In Stmmons v. South
Carolina, 512 U. S. 154 (1994), this Court held that where a
capital defendant’s future dangerousness is at issue, and the
only sentencing alternative to death available to the jury is
life imprisonment without possibility of parole, due process
entitles the defendant “to inform the jury of [his] parole ineli-
gibility, either by a jury instruction or in arguments by coun-
sel.” Ramdass v. Angelone, 530 U. S. 156, 165 (2000) (plu-
rality opinion) (describing Simmons’ premise and plurality
opinion). The case we now confront involves a death sen-
tence returned by a jury instructed both that “life imprison-

*Sheri Lynn Johnson and John H. Blume filed a brief for the Cornell
Death Penalty Project as amicus curiae.
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ment means until death of the offender,” and that “[p]arole
eligibility or ineligibility is not for your consideration.” 340
S. C. 291, 297, 531 S. E. 2d 524, 527 (2000). It presents the
question whether the South Carolina Supreme Court mis-
read our precedent when it declared Simmons inapplicable
to South Carolina’s current sentencing scheme. We hold
that South Carolina’s Supreme Court incorrectly limited
Simmons and therefore reverse that court’s judgment.

I

In April 1997, in the course of an attempted robbery in
Union County, South Carolina, then-18-year-old Wesley
Aaron Shafer, Jr., shot and killed a convenience store cashier.
A grand jury indicted Shafer on charges of murder, at-
tempted armed robbery, and criminal conspiracy. App. 2-4.
Prior to trial, the prosecutor notified Shafer that the State
would seek the death penalty for the murder. App.4-5. In
that pursuit, the prosecutor further informed Shafer, the
State would present evidence of Shafer’s “prior bad acts,”
as well as his “propensity for [future] violence and unlawful
conduct.” App. 6, 8.

Under South Carolina law, juries in capital cases consider
guilt and sentencing in separate proceedings. S. C. Code
Ann. §§16-3-20(A), (B) (2000 Cum. Supp.). In the initial
(guilt phase) proceeding, the jury found Shafer guilty on all
three charges. Governing the sentencing proceeding, South
Carolina law instructs: “[TThe jury . . . shall hear additional
evidence in extenuation, mitigation, or aggravation of the
punishment. . . . The State, the defendant, and his counsel
are permitted to present arguments for or against the sen-
tence to be imposed.” §16-3-20(B).

Under amendments effective January 1, 1996, South Caro-
lina capital jurors face two questions at sentencing. They
decide first whether the State has proved beyond a rea-
sonable doubt the existence of any statutory aggravating
circumstance. If the jury fails to agree unanimously on
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the presence of a statutory aggravator, “it shall not make
a sentencing recommendation.” §16-3-20(C). “[T]he trial
judge,” in that event, “shall sentence the defendant to either
life imprisonment or a mandatory minimum term of impris-
onment for thirty years.” Ibid.; see §16-3-20(B). If, on
the other hand, the jury unanimously finds a statutory aggra-
vator, it then recommends one of two potential sentences—
death or life imprisonment without the possibility of parole.
§§16-3-20(A), (B). No sentencing option other than death
or life without parole is available to the jury.

During the sentencing proceeding in Shafer’s case, the
State introduced evidence of his criminal record, past ag-
gressive conduct, probation violations, and misbehavior in
prison. The State urged the statutory aggravating circum-
stance that Shafer had committed the murder in the course
of an attempted robbery while armed with a deadly weapon.
See §16-3-20(C)(a)(1)(d). The defense presented evidence
of Shafer’s abusive childhood and mental problems.

Near the completion of the parties’ sentencing presenta-
tions, the trial judge conducted an in camera hearing on jury
instructions. Shafer’s counsel maintained that due process,
and our decision in Simmons v. South Carolina, 512 U. S.
154 (1994), required the judge to instruct that under South
Carolina law a life sentence carries no possibility of parole.
The prosecutor, in opposition, urged that Shafer was not
entitled to a Simmons instruction because “the State has

not argued at any point . . . that he would be a danger to
anybody in the future, nor will we argue [that] in our closing
argument . ...” App. 161. Shafer’s counsel replied: “The

State cannot introduce evidence of future dangerousness,
and then say we are not going to argue it and [thereby avoid]
a charge on the law. . . . They have introduced [evidence of
a] post arrest assault, [and] post arrest violations of the rules
of the jail . ... If you put a jailer on to say that [Shafer] is
charged with assault . . . on [the jailer], that is future danger-
ousness.” App. 162. Ruling that “the matter of parole
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ineligibility will not be charged,” the trial judge stated: “I
find that future dangerousness [was] not argued[;] if it’s ar-
gued [in the prosecutor’s closing], it may become different.”
App. 164.

Unsuccessful in his effort to gain a court instruction on
parole ineligibility, Shafer’s counsel sought permission to im-
part the information to the jury himself. He sought leave
to read in his closing argument lines from the controlling
statute, § 16-3-20(A), stating plainly that a life sentence in
South Carolina carries no possibility of parole. App. 164-
165.! In accord with the State’s motion “to prevent the de-
fense from arguing in their closing argument anything to the
effect that [Shafer] will never get out of prison,” App. 161,
the judge denied the defense permission to read the statute’s
text to the jury. App. 165.

1Section 16-3-20(A) reads: “A person who is convicted of or pleads
guilty to murder must be punished by death, by imprisonment for life, or
by a mandatory minimum term of imprisonment for thirty years. If the
State seeks the death penalty and a statutory aggravating circumstance
is found beyond a reasonable doubt pursuant to subsections (B) and (C),
and a recommendation of death is not made, the trial judge must impose
a sentence of life imprisonment. For purposes of this section, ‘life impris-
onment’ means until death of the offender. No person sentenced to life
imprisonment pursuant to this section is eligible for parole, community
supervision, or any early release program, nor is the person eligible to
receive any work credits, education credits, good conduct credits, or any
other credits that would reduce the mandatory life imprisonment required
by this section. No person sentenced to a mandatory minimum term of
imprisonment for thirty years pursuant to this section is eligible for parole
or any early release program, nor is the person eligible to receive any
work credits, education credits, good conduct credits, or any other credits
that would reduce the mandatory minimum term of imprisonment for
thirty years required by this section. . .. When the Governor commutes a
sentence of death to life imprisonment under the provisions of Section 14
of Article IV of the Constitution of South Carolina, 1895, the commutee is
not eligible for parole, community supervision, or any early release pro-
gram, nor is the person eligible to receive any work credits, good conduct
credits, education credits, or any other credits that would reduce the man-
datory imprisonment required by this subsection.”
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After the prosecution’s closing argument, and out of the
presence of the jury, Shafer’s counsel renewed his plea for “a
life without parole charge.” App. 188. He referred to his
earlier submissions and urged, in addition, that the State had
placed future dangerousness at issue during closing argu-
ment by repeating the words of an alarmed witness at the
crime scene: “[TThey [Shafer and his two accomplices] might
come back, they might come back.” App. 188. The trial
judge denied the request. The judge “admit[ted he] had
some concern [as to whether the State’s] argument . . . had
crossed the line,” but in the end he found “that it comes
close, but did not.” App. 191-192.

Instructing the jury, the judge explained:

“If you do not unanimously find the existence of the ag-
gravating circumstance as set forth on the form [murder
during the commission of an attempted armed robbery],
you do not need to go any further.

“If you find unanimously the existence of a statutory
aggravating circumstance . . . you will go further and
continue your deliberations.

“Once you have unanimously found and signed as to
the presence of an aggravated circumstance, you then
further deliberate, and determine whether or not Wes-
ley Aaron Shafer should be sentence[d] to life imprison-
ment or death.” App. 202.

The judge twice told the jury, quoting words from §16-3-
20(A), that “life imprisonment means until the death of the
defendant.” App. 201; see App. 209. In line with his prior
rulings, the judge did not instruct that a life sentence, if
recommended by the jury, would be without parole. In the
concluding portion of his charge, he told the jury that “the
sentence you send to me by way of a recommendation will
in fact be the sentence that the court imposes on the defend-
ant.” App. 215. After the judge instructed the jury, the
defense once more renewed its “objection to the statutory
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language [on parole ineligibility] not being charged,” App.
221, and the judge again overruled the objection, App. 222.

Three hours and twenty-five minutes into its sentencing
deliberations, the jury sent a note to the trial judge contain-
ing two questions:

“1) Is there any remote chance for someone convicted
of murder to become elig[ilble for parole?

“2) Under what conditions would someone convicted for
murder be elig[ilble.” App. 253.

Shafer’s counsel urged the court to read to the jury the fol-
lowing portion of §16-3-20(A):

“If the State seeks the death penalty and a statutory
aggravating circumstance is found beyond a reasonable
doubt . . . and a recommendation of death is not made,
the trial judge must impose a sentence of life imprison-
ment. For purposes of this section, ‘life imprisonment’
means until death of the offender. No person sen-
tenced to life imprisonment pursuant to this section
is eligible for parole, community supervision, or any
early release program, nor is the person eligible to
receive any work credits, education credits, good
conduct credits, or any other credits that would re-
duce the mandatory life imprisonment required by
this section.” App. 226 (emphasis added).

He argued that the court’s charge, which partially quoted
from § 16—-3-20 (above in italics), but omitted the provision’s
concluding sentence (above in boldface), had left the jurors
confused about Shafer’s parole eligibility. App. 226. The
State adhered to its position that “the jury should not be
informed as to any parole eligibility.” App. 223. South
Carolina law, the prosecutor insisted, required the judge to
“instruct the jury that it shall not consider parole eligibility
in reaching its decision, and that the term life imprisonment
and a death sentence should be understood in their ordinary
and plain meaning.” App. 223-224.
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The trial judge decided “not . . . to charge the jury about
parole ineligibility,” App. 229, and informed counsel that he
would instruet:

“Your consideration is restricted to what sentence to
recommend. I will, as trial judge, impose the sentence
you recommend. Section 16-3-20 of the South Carolina
Code of Laws provides that for the purpose of this
section life imprisonment means until the death of the
offender. Parole eligibility is not for your consider-
ation.” App. 236.

Shafer’s counsel asked the judge “to take off the language of
parole eligibility.” App. 236. The statement that “parole
eligibility is not to be considered by [the jury],” counsel ar-
gued, “impl[ies] that it is available.” App. 236; see App. 239
(Shafer’s counsel reiterated: “[I]f you tell them they can’t
consider parole eligibility . . . that certainly implies that he
may be eligible.”).

Following counsels’ arguments, and nearly an hour after
the jury tendered its questions, the trial judge instructed:

“Section 16-3-20 of our Code of Laws as applies to
this case in the process we're in, states that, quote, for
the purposes of this section life imprisonment means
until the death of the offender, end quote.

“Parole eligibility or ineligibility is not for your con-
sideration.” App. 240.

The jury returned some 80 minutes later. It unanimously
found beyond a reasonable doubt the aggravating factor of
murder while attempting armed robbery, and recommended
the death penalty. App. 242-243. The jury was polled, and
each member indicated his or her assent to the aggravated
circumstance finding and to the death penalty recommenda-
tion. App. 243-248. Defense counsel asked that the jury
be polled on “the specific question as to whether parole eligi-
bility, their belief therein, gave rise to the verdict,” and
“whether juror number 233 who works for probation and pa-
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role, expressed personal knowledge in the jury’s deliberation
outside of the evidence and the law given.” App. 248. The
judge denied both requests and imposed the death sentence.
App. 248, 251.2

Shafer appealed his death sentence to the South Carolina
Supreme Court. Noting our decision in Simmons, the
South Carolina Supreme Court acknowledged that “[w]hen
the State places the defendant’s future dangerousness at
issue and the only available alternative sentence to the death
penalty is life imprisonment without parole, due process enti-
tles the defendant to inform the jury he is parole ineligible.”
340 S. C., at 297-298, 531 S. E. 2d, at 528. Without consid-
ering whether the prosecutor’s evidentiary submissions or
closing argument in fact placed Shafer’s future dangerous-
ness at issue, the court held Simmons generally inapplicable
to South Carolina’s “new sentencing scheme.” Under that
scheme, life without the possibility of parole and death are
not the only authorized sentences, the court said, for there
is a third potential sentence, “a mandatory minimum thirty
year sentence.” 340 S. C., at 298, 531 S. E. 2d, at 528 (citing
State v. Starnes, 340 S. C. 312, 531 S. E. 2d 907 (2000) (de-
cided the same day as Shafer)).?

2The judge also sentenced Shafer to consecutive terms of 20 years in
prison for the attempted armed robbery and 5 years in prison for the
criminal conspiracy. App. 251-252.

3South Carolina’s “new” sentencing scheme changed the punishments
available for a capital murder conviction that did not result in a death
sentence. The capital sentencing law in effect at the time we decided
Simmons read: “A person who is convicted of or pleads guilty to murder
must be punished by death or by imprisonment for life and is not eligible
for parole until the service of twenty years; provided, however, that when
the State seeks the death penalty and an aggravating circumstance is spe-
cifically found beyond a reasonable doubt . . ., and a recommendation of
death is not made, the court must impose a sentence of life imprisonment
without eligibility for parole until the service of thirty years.” 8. C. Code
Ann. §16-3-20(A) (Supp. 1993). What made Simmons parole ineligible
was the provision stating: “The board must not grant parole nor is parole
authorized to any prisoner serving a sentence for a second or subsequent
conviction, following a separate sentencing for a prior conviction, for vio-
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Shafer had urged that a Simmons instruction was war-
ranted under the new sentencing scheme, for when the jury
serves as sentencer, i. e., when it finds a statutory aggravat-
ing circumstance, sentencing discretion is limited to death or
life without the possibility of parole. See 340 S. C., at 298,
531 S. E. 2d, at 528. The South Carolina Supreme Court
read Simmons differently. In its view, “Simmons requires
the trial judge instruct the jury the defendant is parole ineli-
gible only if no other sentence than death, other than life
without the possibility of parole, is legally available to the
defendant.” 340 S. C., at 298, 531 S. E. 2d, at 528 (emphasis
in original) (citing Simmons, 512 U. S., at 178 (O’CONNOR, J.,
concurring in judgment)). “At the time [Shafer’s] jury
began its deliberations,” the court observed, “three alter-
native sentences were available”; “[slince one of these al-
ternatives to death was not life without the possibility of
parole,” the court concluded, “Simmons was inapplicable.”
340 S. C., at 299, 531 S. E. 2d, at 528.

Chief Justice Finney dissented. “[T]he overriding princi-
ple to be drawn from /[Simmons]/,” he stated, “is that due
process is violated when a jury’s speculative misunderstand-
ing about a capital defendant’s parole eligibility is allowed to
go uncorrected.” Id., at 310, 531 S. E. 2d, at 534. Due proc-
ess mandates reversal here, he concluded, because “the jury’s
inquiry prompted a misleading response which suggested pa-
role was a possibility.” Ibid. Moreover, Chief Justice Fin-
ney added, when “a capital jury inquires about parole,” id.,
at 310, n. 2, 531 S. E. 2d, at 534, n. 2, even if the question “is
simply one of policy, as the majority suggests [it is], then
why not adopt a policy which gives the jurors the simpl[e]
truth: no parole.” Id., at 311, 531 S. E. 2d, at 534.

lent crimes . . . .” §24-21-640. This latter provision has not been
amended; however, it did not apply to Shafer. Here, we consider whether
South Carolina’s wholesale elimination of parole for capital defendants sen-
tenced to life in prison, see S. C. Code Ann. § 16-3-20 (2000 Cum. Supp.),
described supra, at 40-41, requires a Simmons instruction in all South
Carolina capital cases in which future dangerousness is “at issue.”



48 SHAFER ». SOUTH CAROLINA

Opinion of the Court

We granted certiorari, 530 U. S. 1306 (2000), to determine
whether the South Carolina Supreme Court properly held
Simmons inapplicable to the State’s current sentencing re-
gime. We conclude that South Carolina’s Supreme Court
misinterpreted Simmons, and we therefore reverse that

court’s judgment.
II

South Carolina has consistently refused to inform the jury
of a capital defendant’s parole eligibility status.* We first
confronted this practice in Simmons. The South Carolina
sentencing scheme then in effect, S. C. Code Ann. §§16-3—
20(A) and 24-21-610 (Supp. 1993), did not categorically pre-
clude parole for capital defendants sentenced to life impris-
onment, see supra, at 46-47, n. 3. Simmons, however, was
parole ineligible under that scheme because of prior convie-
tions for crimes of violence. See § 24-21-640; Simmons, 512
U.S., at 156 (plurality opinion); id., at 176 (O’CONNOR, J.,
concurring in judgment). Simmons’ jury, in a note to the
judge during the penalty phase deliberations, asked: “Does
the imposition of a life sentence carry with it the possibility
of parole?” Id., at 160 (plurality opinion). Over defense
counsel’s objection, the trial judge in Simmons instructed:
“Do not consider parole or parole eligibility [in reaching your

4 At the time we decided Simmons v. South Carolina, 512 U. S. 154
(1994), South Carolina was one of only three States—Pennsylvania and
Virginia were the others—that “ha[d] a life-without-parole sentencing al-
ternative to capital punishment for some or all convicted murderers but
refuse[d] to inform sentencing juries of th[at] fact.” Id., at 168, n. 8.
Since Simmons, Virginia has abandoned this practice. Yarbrough v.
Commonwealth, 258 Va. 347, 374, 519 S. E. 2d 602, 616 (1999) (“[W]e hold
that in the penalty-determination phase of a trial where the defendant has
been convicted of capital murder, in response to a proffer of a proper
instruction from the defendant prior to submitting the issue of penalty-
determination to the jury or where the defendant asks for such an instruc-
tion following an inquiry from the jury during deliberations, the trial court
shall instruct the jury that the words ‘imprisonment for life’ mean ‘impris-
onment for life without possibility of parole.””).
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verdict]. That is not a proper issue for your consideration.”
Ibid. After receiving this response from the court, Sim-
mons’ jury returned a sentence of death, which Simmons un-
successfully sought to overturn on appeal to the South Caro-
lina Supreme Court. Id., at 160-161.

Mindful of the “longstanding practice of parole availabil-
ity,” id., at 177 (O’CONNOR, J.), we recognized that Simmons’
jury, charged to chose between death and life imprisonment,
may have been misled. Given no clear definition of “life im-
prisonment” and told not to consider parole eligibility, that
jury “reasonably may have believed that [Simmons] could be
released on parole if he were not executed.” Id., at 161 (plu-
rality opinion); see id., at 177-178 (O’CONNOR, J.). It did not
comport with due process, we held, for the State to “secur|e]
a death sentence on the ground, at least in part, of [defend-
ant’s] future dangerousness, while at the same time conceal-
ing from the sentencing jury the true meaning of its [only]
noncapital sentencing alternative, namely, that life imprison-
ment meant life without parole.” Id., at 162 (plurality opin-
ion); see id., at 178 (O’CONNOR, J.) (“Where the State puts
the defendant’s future dangerousness in issue, and the only
available alternative sentence to death is life imprisonment
without possibility of parole, due process entitles the defend-
ant to inform the capital sentencing jury—by either argu-
ment or instruction—that he is parole ineligible.”).

As earlier stated, see supra, at 46-47, the South Carolina
Supreme Court held Simmons “inapplicable under the
[State’s] new sentencing scheme,” 340 S. C., at 298, 531 S. E.
2d, at 528. Simmons is not triggered, the South Carolina
court said, unless life without parole is “the only legally
available sentence alternative to death.” 340 S. C., at 298,
531 S. E. 2d, at 528. Currently, the court observed, when a
capital case jury begins its sentencing deliberations, three
alternative sentences are available: “1) death, 2) life without
the possibility of parole, or 3) a mandatory minimum thirty
year sentence.” Ibid. “Since one of these alternatives to
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death [is] not life without the possibility of parole,” the court
concluded, Simmons no longer constrains capital sentencing
in South Carolina. 340 S. C., at 299, 531 S. E. 2d, at 528.

This reasoning might be persuasive if the jury’s sentencing
discretion encompassed the three choices the South Carolina
court identified. But, that is not how the State’s new
scheme works. See supra, at 40-41. Under the law now
governing, in any case in which the jury does not unani-
mously find a statutory aggravator, death is not a permissi-
ble sentence and Simmons has no relevance. In such a case,
the judge alone becomes the sentencer. S. C. Code Ann.
§16-3-20(C) (2000 Cum. Supp.). Only if the jury finds an
aggravating circumstance does it decide on the sentence.
Ibid. And when it makes that decision, as was the case in
Simmons, only two sentences are legally available under
South Carolina law: death or life without the possibility of
parole. §16-3-20(C).

The South Carolina Supreme Court was no doubt correct
to this extent: At the time the trial judge instructed the jury
in Shafer’s case, it was indeed possible that Shafer would
receive a sentence other than death or life without the possi-
bility of parole. That is so because South Carolina, in line
with other States, gives capital juries, at the penalty phase,
discrete and sequential functions. Initially, capital juries
serve as factfinders in determining whether an alleged ag-
gravating circumstance exists. Once that factual threshold
is passed, the jurors exercise discretion in determining the
punishment that ought to be imposed. The trial judge in
Shafer’s case recognized the critical difference in the two
functions. He charged that “[a] statutory aggravating cir-
cumstance is a fact, an incident, a detail or an occurrence,”
the existence of which must be found beyond a reasonable
doubt. App. 203. Turning to the sentencing choice, he re-
ferred to considerations of “fairness and mercy,” and the de-
fendant’s “moral culpability.” App.204. He also instructed
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that the jury was free to decide “whether . . . for any reason
or no reason at all Mr. Shafer should be sentenced to life
imprisonment rather than to death.” App. 203.

In sum, when the jury determines the existence of a stat-
utory aggravator, a tightly circumscribed factual inquiry,
none of Simmons’ due process concerns arise. There are no
“misunderstanding[s]” to avoid, no “false choice[s]” to guard
against. See Simmons, 512 U. S., at 161 (plurality opinion).
The jury, as aggravating circumstance factfinder, exercises
no sentencing discretion itself. If no aggravator is found,
the judge takes over and has sole authority to impose the
mandatory minimum so heavily relied upon by the South
Carolina Supreme Court. See supra, at 46-47, 49-50. It is
only when the jury endeavors the moral judgment whether
to impose the death penalty that parole eligibility may be-
come critical. Correspondingly, it is only at that stage that
Simmons comes into play, a stage at which South Carolina
law provides no third choice, no 30-year mandatory mini-
mum, just death or life without parole. See Ramdass, 530
U.S., at 169 (Simmons applies where “as a legal matter,
there is no possibility of parole if the jury decides the appro-
priate sentence is life in prison.” (emphasis added)).” We
therefore hold that whenever future dangerousness is at
issue in a capital sentencing proceeding under South Caroli-
na’s new scheme, due process requires that the jury be in-
formed that a life sentence carries no possibility of parole.

5Tellingly, the State acknowledged at oral argument that if future dan-
gerousness was a factor, and the jury first reported finding an aggravator
before going on to its sentencing recommendation, a Simmons charge
would at that point be required. Tr. of Oral Arg. 32. We see no signifi-
cant difference between that situation and the one presented here. Nor
does JUSTICE THOMAS’ dissent in this case plausibly urge any such distine-
tion. See post, at 56-58. If the jurors should be told life means no parole
in the hypothesized bifurcated sentencing proceeding, they should be
equally well informed in the actual uninterrupted proceeding.
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South Carolina offers two other grounds in support of the
trial judge’s refusal to give Shafer’s requested parole ineligi-
bility instruction. First, the State argues that the jury was
properly informed of the law on parole ineligibility by the
trial court’s instructions and by defense counsel’s own argu-
ment. Second, the State contends that no parole ineligibil-
ity instruction was required under Simmons because the
State never argued Shafer would pose a future danger to
society. We now turn to those arguments.

A

“Even if this Court finds Simmons was triggered,” the
State urges, “the defense’s closing argument and the judge’s
charge fulfilled the requirements of Simmons.” Brief for
Respondent 38. To support that contention, the State sets
out defense counsel’s closing pleas that, if Shafer’s life is
spared, he will “die in prison” after “spend[ing] his natural
life there.” Id., at 39. Next, the State recites passages
from the trial judge’s instructions reiterating that “life im-
prisonment means until the death of the defendant.” Id.,
at 40.

The South Carolina Supreme Court, we note, never sug-
gested that counsel’s arguments or the trial judge’s instrue-
tions satisfied Simmons. That court simply held Simmons
inapplicable under the State’s new sentencing scheme. 340
S. C., at 298, 531 S. E. 2d, at 528. We do not find the State’s
position persuasive. Displacement of “the longstanding
practice of parole availability” remains a relatively recent
development, and “common sense tells us that many jurors
might not know whether a life sentence carries with it the
possibility of parole.” Simmons, 512 U.S., at 177-178
(O’CONNOR, J.). South Carolina’s situation is illustrative.
Until two years before Shafer’s trial, as we earlier noted, the
State’s law did not categorically preclude parole for capital
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defendants sentenced to life imprisonment. See supra, at
46-47, n. 3, and 48.

Most plainly contradicting the State’s contention, Shafer’s
jury left no doubt about its failure to gain from defense coun-
sel’s closing argument or the judge’s instructions any clear
understanding of what a life sentence means. The jurors
sought further instruction, asking: “Is there any remote
chance for someone convicted of murder to become elig[i]ble
for parole?” App. 253; cf. Simmons, 512 U.S. at 178
(O’CONNOR, J.) (“that the jury in this case felt compelled to
ask whether parole was available shows that the jurors did
not know whether or not a life-sentenced defendant will be
released from prison”).b

The jury’s comprehension was hardly aided by the court’s
final instruction: “Parole eligibility or ineligibility is not for
your consideration.” App. 240. That instruction did noth-
ing to ensure that the jury was not misled and may well have
been taken to mean “that parole was available but that the
jury, for some unstated reason, should be blind to this fact.”
Simmons, 512 U. S., at 170 (plurality opinion); see 340 S. C.,
at 310, 531 S. E. 2d, at 534 (Finney, C. J., dissenting) (“[TThe
jury’s inquiry prompted a misleading response which sug-
gested parole was a possibility.”); State v. Kelly, 343 S. C.
342, 375, 540 S. E. 2d 851, 863-864 (2001) (Pleicones, J., dis-
senting in part, concurring in part) (“Without the knowledge
that, if aggravators are found, a life sentence is not subject
to being reduced by parole, or any other method of early
release, the jury is likely to speculate unnecessarily on the
possibility of early release, and impose a sentence of death

6 Animating JUSTICE THOMAS’ dissent is the conviction that the limited
information defense counsel was allowed to convey and the judge’s charge
“left no room for speculation by the jury.” Post, at 57. The full record
scarcely supports, and we do not share, that conviction. Cf. 340 S. C. 291,
310-311, 531 S. E. 2d 524, 534 (2000) (Finney, C. J., dissenting) (“the jury’s
inquiry prompted a misleading response” that did not reveal the “sim-
plle] truth”).
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based upon ‘fear rather than reason.”” (quoting Yarbrough v.
Commonwealth, 268 Va. 347, 369, 519 S. E. 2d 602, 613
(1999))).

In sum, a life sentence for Shafer would permit no “parole,
community supervision, . . . early release program, . .. or
any other credits that would reduce the mandatory life
imprisonment,” S. C. Code Ann. §16-3-20(A) (2000 Cum.
Supp.) (set out supra, at 42, n. 1); this reality was not con-
veyed to Shafer’s jury by the court’s instructions or by the
arguments defense counsel was allowed to make.

B

Ultimately, the State maintains that “[t]he prosecution did
not argue future dangerousness,” so the predicate for a Sim-
mons charge is not present here. Brief for Respondent 42.
That issue is not ripe for our resolution.

In the trial court, the prosecutor and defense counsel dif-
fered on what it takes to place future dangerousness “at
issue.” The prosecutor suggested that the State must
formally argue future dangerousness. App. 161. Defense
counsel urged that once the prosecutor introduces evidence
showing future dangerousness, the State cannot avoid a Sim-
mons charge by saying the point was not argued or calling
the evidence by another name. See App. 161-162.

As earlier recounted, the trial judge determined that fu-
ture dangerousness was not at issue, but acknowledged, at
one point, that the prosecutor had come close to crossing the
line. See supra, at 41-42,43. The South Carolina Supreme
Court, in order to rule broadly that Simmons no longer
governs capital sentencing in the State, apparently assumed,
arguendo, that future dangerousness had been shown at
Shafer’s sentencing proceeding. See supra, at 46-47; cf.
Kelly, 343 S. C., at 363, 540 S. E. 2d, at 857 (recognizing
that future dangerousness is an issue when it is “a logical
inference from the evidence” or was “injected into the case
through the State’s closing argument”). Because the South
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Carolina Supreme Court did not home in on the question
whether the prosecutor’s evidentiary submissions or closing
argument in fact placed Shafer’s future dangerousness at
issue, we leave that question open for the state court’s atten-

tion and disposition.
* * *

For the reasons stated, the judgment of the South Carolina
Supreme Court is reversed, and the case is remanded for
further proceedings not inconsistent with this opinion.

It is so ordered.
JUSTICE SCALIA, dissenting.

While I concede that today’s judgment is a logical exten-
sion of Simmons v. South Carolina, 512 U.S. 154 (1994),
I am more attached to the logic of the Constitution, whose
Due Process Clause was understood as an embodiment of
common-law tradition, rather than as authority for fed-
eral courts to promulgate wise national rules of criminal
procedure.

As I pointed out in Simmons, that common-law tradition
does not contain special jury-instruction requirements for
capital cases. Today’s decision is the second page of the
“whole new chapter” of our improvised “‘death-is-different’
jurisprudence” that Simmons began. Id., at 185 (SCALIA,
J., dissenting). The third page (or the fourth or fifth) will
be the (logical-enough) extension of this novel requirement
to cases in which the jury did not inquire into the possibility
of parole. Providing such information may well be a good
idea (though it will sometimes harm rather than help the
defendant’s case)—and many States have indeed required it.
See App. B to Brief for Petitioner. The Constitution, how-
ever, does not. I would limit Simmons to its facts.

JUSTICE THOMAS, dissenting.

For better or, as I believe, worse, the majority’s decision
in this case is the logical next step after Simmons v. South
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Carolina, 512 U. S. 154 (1994). Now, whenever future dan-
gerousness is placed at issue and the jury’s potential sentenc-
ing choice is between life without parole and death, the trial
court must instruct the jury on the impossibility of release
even if there is an alternative sentence available to the court
under which the defendant could be released. However,
even accepting that sentencing courts in South Carolina
must now permit the jury to learn about the impossibility
of parole when life imprisonment is a sentencing possibility,
I believe that the court’s instructions and the arguments
made by counsel in Shafer’s case were sufficient to inform
the jury of what “life imprisonment” meant for Shafer. I
therefore respectfully dissent.

In Simmons, a majority of this Court was concerned that
the jury in Simmons’ trial reasonably could have believed
that, if he were sentenced to life, he would be eligible for
parole. See id., at 161 (plurality opinion); id., at 177-178
(O’CONNOR, J., concurring in judgment). Therefore, Sim-
mons’ defense to future dangerousness—that because he sex-
ually assaulted only elderly women, he would pose no danger
to fellow inmates, see id., at 157 (plurality opinion)—would
not have been effective. To correct the jury’s possible mis-
understanding of the availability of parole, Simmons re-
quested several jury instructions, including one that would
explain that, if he were sentenced to life imprisonment, “‘he
actually wlould] be sentenced to imprisonment in the state
penitentiary for the balance of his natural life.”” Id., at 160.
The trial court rejected this instruction and instead ambigu-
ously informed the jury that the term life imprisonment is
to be understood according to its “ ‘plain and ordinary mean-
ing,”” which did “nothing to dispel the misunderstanding
reasonable jurors may have about the way in which any par-
ticular State defines ‘life imprisonment.”” Id., at 169-170.

In this case, by contrast, the judge repeatedly explained
that “life imprisonment means until the death of the defend-
ant.” App. 201. The judge defined “life imprisonment” as
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“incarceration of the defendant until his death,” id., at 209,
and informed the jury that, if it chose the punishment of
life imprisonment, the verdict form would read “‘We, the
jury . .. unanimously recommend that the defendant, Wesley
Aaron Shafer, be imprisoned in the state penitentiary for the
balance of his natural life.”” Id., at 213-214. Emphasizing
this very point, Shafer’s counsel argued to the jury that
Shafer would never leave prison if he received a life sen-
tence. See id., at 192 (“The question is will the State exe-
cute him or will he just die in prison”); id., at 194 (“putting
a 19 year old in prison until he is dead” and “you can put
him some place until he is dead”); id., at 198 (“When they
say give [him] life, he’s not going home. . . . I'm just asking
for the smallest amount of mercy it takes to make a man, a
child spend the rest of his life in prison”).

Given these explanations of what life imprisonment means,
which left no room for speculation by the jury, I can only
infer that the jury’s questions regarding parole referred not
to Shafer’s parole eligibility in the event the jury sentenced
Shafer to life, but rather to his parole eligibility in the event
it did not sentence him at all. In fact, both of the jury’s
questions referred only to parole eligibility of someone “con-
victed of murder,” id., at 239-240 (“‘[I]s there any remote
chance that someone convicted of murder could become eligi-
ble for parole’”); id., at 240 (“ ‘[U]nder what conditions would
someone convicted for murder be eligible [for parole]’”),
rather than parole eligibility of someone sentenced to life
imprisonment. Under South Carolina law, if the jury does
not find an aggravating circumstance, someone convicted of
murder could be sentenced to a term of 30 years’ imprison-
ment or greater. See S. C. Code Ann. §16-3-20(C) (2000
Cum. Supp.). If the jury thought Shafer’s release from
prison was a possibility in the event the judge sentenced
him, they would have been correct. To be sure, under South
Carolina’s sentencing scheme, the jury did not need to know
what sentencing options were available to the judge in the
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event the jury did not find an aggravating circumstance.
But that is precisely why the trial court’s answers were ap-
propriate. It explained what “life” meant for purposes of
the jury’s sentencing option, and then added that “[p]arole
eligibility or ineligibility is not for your consideration.”
App. 240.

The majority appears to believe that it could develop jury
instructions that are more precise than those offered to Shaf-
er’s jury. It may well be right. But it is not this Court’s
role to micromanage state sentencing proceedings or to de-
velop model jury instructions. I would decline to interfere
further with matters that the Constitution leaves to the
States.
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BUFORD ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 99-9073. Argued January 8, 2001—Decided March 20, 2001

The United States Sentencing Guidelines, as relevant here, define a career
offender as one with at least two prior felony convictions for violent or
drug-related crimes and provide that a sentencing judge must count as
a single prior conviction all “related” convictions, advising that they are
“related” when, inter alia, they were consolidated for sentencing. The
Seventh Circuit has held that because two prior convictions might have
been consolidated for sentencing, and hence related, even if a sentencing
court did not enter a formal consolidation order, a court should decide
whether such convictions were nonetheless functionally consolidated,
meaning that they were factually or logically related and sentencing
was joint. Petitioner Buford pleaded guilty to armed bank robbery.
At sentencing, the Government conceded that her four prior robbery
convictions were related, but did not concede that her prior drug convic-
tion was related to the robberies. The District Court decided that the
drug and robbery cases had not been consolidated, either formally or
functionally, and the Seventh Circuit affirmed, reviewing the District
Court’s decision deferentially rather than de novo.

Held: Deferential review is appropriate when an appeals court reviews a
trial court’s Sentencing Guideline determination as to whether an of-
fender’s prior convictions were consolidated for sentencing. The rele-
vant federal sentencing statute requires a reviewing court not only to
“accept” a district court’s “findings of fact” (unless “clearly erroneous”),
but also to “give due deference to the court’s application of the guide-
lines to the facts.” 18 U. S. C. §3742(e) (emphasis added). The “defer-
ence that is due depends on the nature of the question presented.”
Koon v. United States, 518 U. S. 81, 98. Although Buford argues that
the nature of the question here—applying a Guideline term to undis-
puted facts—demands no deference at all, the district court is in a better
position than the appellate court to decide whether individual circum-
stances demonstrate functional consolidation. Experience with trials,
sentencing, and consolidation procedures will help a district judge draw
the proper inferences from the procedural descriptions provided. In
addition, factual nuance may closely guide the legal decision, with legal
results depending heavily upon an understanding of the significance of
case-specific details. And the decision’s fact-bound nature limits the
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value of appellate court precedent, which may provide only minimal help
when other courts consider other procedural circumstances, state
systems, and crimes. Insofar as greater uniformity is necessary, the
Sentencing Commission can provide it. Pp. 63-66.

201 F. 3d 937, affirmed.

BREYER, J., delivered the opinion for a unanimous Court.

Dean A. Strang argued the cause for petitioner. With
him on the briefs were Brian P. Mullins and Robert A.
Kagen.

Paul R. Q. Wolfson argued the cause for the United
States. With him on the brief were Solicitor General Wazx-
man, Assistant Attorney General Robinson, and Deputy
Solicitor General Dreeben.

JUSTICE BREYER delivered the opinion of the Court.

This case raises a narrow question of sentencing law.
What standard of review applies when a court of appeals
reviews a trial court’s Sentencing Guideline determination as
to whether an offender’s prior convictions were consolidated,
hence “related,” for purposes of sentencing? In particular,
should the appeals court review the trial court’s decision def-
erentially or de novo? We conclude, as did the Court of Ap-
peals, that deferential review is appropriate, and we affirm.

I
A

The trial court decision at issue focused on one aspect of
the United States Sentencing Guidelines’ treatment of “ca-
reer offenders,” a category of offender subject to particularly
severe punishment. The Guidelines define a “career of-
fender” as an offender with “at least two prior felony con-
victions” for violent or drug-related crimes. United States
Sentencing Commission, Guidelines Manual §4B1.1 (Now.
2000) (USSG). At the same time, they provide that a sen-
tencing judge must count as a single prior felony conviction
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all those that are “related” to one another. USSG §4B1.2(c),
and comment., n. 3; §4A1.2(a)(2). And they advise (in an
application note) that prior convictions are “related” to one
another when, inter alia, they “were consolidated for . . .
sentencing.” §4A1.2, comment., n. 3.

The Seventh Circuit has refined this “prior conviction”
doctrine yet further. It has held that two prior convictions
might have been “consolidated for sentencing,” and hence
“related,” even if the sentencing court did not enter any for-
mal order of consolidation. See United States v. Joseph, 50
F. 3d 401, 404, cert. denied, 516 U. S. 847 (1995). In such an
instance, the Circuit has said, a court should decide whether
the convictions were nonetheless “functionally consoli-
dated,” which means that the convictions were “factually or
logically related, and sentencing was joint.” 201 F. 3d 937,
940 (2000) (emphasis added).

B

This case concerns “functional consolidation.” Paula Bu-
ford pleaded guilty to armed bank robbery, a crime of vio-
lence, in federal court. The federal sentencing judge had
to decide whether Buford’s five 1992 Wisconsin state-court
convictions were “related” to one another, and consequently
counted as one single prior conviction, or whether they
should count as more than one.

The Government conceded that four of the five prior con-
victions were “related” to one another. These four involved
a series of gas station robberies. All four had been the sub-
ject of a single criminal indictment, and Buford had pleaded
guilty to all four at the same time in the same court. See
USSG §4A1.2, comment., n. 3 (prior offenses are “related” if
“consolidated for trial or sentencing”).

The Government did not concede, however, that the fifth
conviction, for a drug crime, was “related” to the other four.
The drug crime (possession of, with intent to deliver, co-
caine) had taken place about the same time as the fourth
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robbery, and Buford claimed that the robberies had been mo-
tivated by her drug addiction. But the only evidentiary link
among the crimes was that the police had discovered the
cocaine when searching Buford’s house after her arrest for
the robberies. Moreover, no formal order of consolidation
had been entered. The State had charged the drug offense
in a separate indictment and had assigned a different prose-
cutor to handle the drug case. A different judge had heard
Buford plead guilty to the drug charge in a different hearing
held on a different date; two different state prosecutors had
appeared before the sentencing court, one discussing drugs,
the other discussing the robberies; and the sentencing court
had entered two separate judgments.

Buford, without denying these facts, nonetheless pointed
to other circumstances that, in her view, showed that the
drug crime conviction had been “consolidated” with the rob-
bery convictions for sentencing, rendering her drug convic-
tion and robbery convictions “related.” She pointed out
that the State had sent the four robbery cases for sentencing
to the very same judge who had heard and accepted her plea
of guilty to the drug charge; that the judge had heard argu-
ments about sentencing in all five cases at the same time in
a single proceeding; that the judge had issued sentences for
all five crimes at the same time; and that the judge, having
imposed three sentences for the five crimes (6 years for the
drug crime, 12 years for two robberies, and 15 years for the
other two), had ordered all three to run concurrently.

The District Court, placing greater weight on the former
circumstances than on the latter, decided that the drug case
and the robbery cases had not been consolidated for sentenc-
ing, either formally or functionally. Buford appealed. The
Court of Appeals found the “functional consolidation” ques-
tion a close one, and wrote that “the standard of appellate
review may be dispositive.” 201 F. 3d, at 940. It decided
to review the District Court’s decision “deferentially” rather
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than “de novo.” Id., at 942. And it affirmed that decision.
Ibid.

Buford sought certiorari. In light of the different Cir-
cuits’ different approaches to the problem, we granted the
writ. Compare United States v. Iroms, 196 F. 3d 634, 638
(CA6 1999) (relatedness decision reviewed for clear error);
United States v. Wiseman, 172 F. 3d 1196, 1219 (CA10)
(same), cert. denied, 528 U. S. 889 (1999); United States v.
Mapp, 170 F. 3d 328, 338 (CA2) (same), cert. denied, 528 U. S.
901 (1999); Unaited States v. Maza, 93 F. 3d 1390, 1400 (CAS
1996) (same), cert. denied, 519 U.S. 1138 (1997); United
States v. Mullens, 65 F. 3d 1560, 1565 (CA11 1995), cert. de-
nied, 517 U. S. 1112 (1996) (same), with United States v. Gar-
cia, 962 F. 2d 479, 481 (CAb) (relatedness determination re-
viewed de novo), cert. denied, 506 U. S. 902 (1992); United
States v. Dawvis, 922 F. 2d 1385, 1388 (CA9 1991) (same).

II

In arguing for de novo review, Buford points out that she
has not contested any relevant underlying issue of fact. She
disagrees only with the District Court’s legal conclusion that
a legal label—“functional consolidation”—failed to fit the un-
disputed facts. She concedes, as she must, that this circum-
stance does not dispose of the standard of review question.
That is because the relevant federal sentencing statute re-
quires a reviewing court not only to “accept” a district
court’s “findings of fact” (unless “clearly erroneous”), but also
to “give due deference to the district court’s application of
the guidelines to the facts.” 18 U.S. C. §3742(e) (emphasis
added). And that is the kind of determination—application
of the Guidelines to the facts—that is at issue here. Hence
the question we must answer is what kind of “deference” is
“due.” And, as we noted in Koon v. United States, 518 U. S.
81, 98 (1996), the “deference that is due depends on the na-
ture of the question presented.”
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Buford argues that the nature of the question presented
here—applying a Sentencing Guidelines term to undisputed
facts—demands no deference at all. That is to say, the def-
erence “due” is no deference; hence the Court of Appeals
should have reviewed the trial court’s decision de novo. Bu-
ford points out that, because the underlying facts are not in
dispute, witness credibility is not important. She adds that
de novo appellate review will help clarify and make meaning-
ful the consolidation-related legal principles at issue. And
she says that de novo review will help avoid inconsistent trial
court determinations about consolidation, thereby furthering
the Guidelines’ effort to bring consistency to sentencing law.

Despite these arguments, we believe that the appellate
court was right to review this trial court decision deferen-
tially rather than de novo. In Koon, we based our selection
of an abuse-of-discretion standard of review on the relative
institutional advantages enjoyed by the district court in
making the type of determination at issue. See 1id., at
98-99; cf. Miller v. Fenton, 474 U. S. 104, 114 (1985) (defer-
ence may depend on whether “one judicial actor is better
positioned than another to decide the issue in question”).
We concluded there that the special competence of the dis-
trict court helped to make deferential review appropriate.
And that is true here as well. That is to say, the district
court is in a better position than the appellate court to decide
whether a particular set of individual circumstances demon-
strates “functional consolidation.”

That is so because a district judge sees many more “consol-
idations” than does an appellate judge. As a trial judge, a
district judge is likely to be more familiar with trial and sen-
tencing practices in general, including consolidation proce-
dures. And as a sentencing judge who must regularly re-
view and classify defendants’ criminal histories, a district
judge is more likely to be aware of which procedures the
relevant state or federal courts typically follow. Experience
with trials, sentencing, and consolidations will help that
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judge draw the proper inferences from the procedural de-
scriptions provided.

In addition, factual nuance may closely guide the legal de-
cision, with legal results depending heavily upon an under-
standing of the significance of case-specific details. See
Koon v. United States, supra, at 98-99 (District Court’s de-
tailed understanding of the case before it and experience
with other sentencing cases favored deferential review);
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 403-404
(1990) (fact-intensive nature of decision whether to impose
sanctions under Federal Rule of Civil Procedure 11 made
deferential review appropriate); Pierce v. Underwood, 487
U. S. 552, 560 (1988) (District Court’s familiarity with facts of
case warranted deferential review of determination whether
Government’s legal position was “substantially justified”).
In a case like this one, for example, under Seventh Circuit
doctrine, the District Judge usefully might have considered
the factual details of the crimes at issue in order to deter-
mine whether factual connections among those crimes,
rather than, say, administrative convenience, led Wisconsin
to sentence Buford simultaneously and concurrently for the
robbery and drug offenses. See United States v. Joseph, 50
F. 3d, at 404; United States v. Russell, 2 F. 3d 200, 204
(CA7 1993).

Nor can we place determinative weight upon the height-
ened uniformity benefits that Buford contends will result
from de novo review. The legal question at issue is a minor,
detailed, interstitial question of sentencing law, buried in a
judicial interpretation of an application note to a Sentenc-
ing Guideline. That question is not a generally recurring,
purely legal matter, such as interpreting a set of legal words,
say, those of an individual guideline, in order to determine
their basic intent. Nor is that question readily resolved by
reference to general legal principles and standards alone.
Rather, the question at issue grows out of, and is bounded
by, case-specific detailed factual circumstances. And the
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fact-bound nature of the decision limits the value of appellate
court precedent, which may provide only minimal help when
other courts consider other procedural circumstances, other
state systems, and other crimes. In any event, the Sentenc-
ing Commission itself gathers information on the sentences
imposed by different courts, it views the sentencing process
as a whole, it has developed a broad perspective on sentenc-
ing practices throughout the Nation, and it can, by adjusting
the Guidelines or the application notes, produce more con-
sistent sentencing results among similarly situated offenders
sentenced by different courts. Insofar as greater uniform-
ity is necessary, the Commission can provide it. Cf. Braxton
v. United States, 500 U. S. 344, 347-348 (1991) (Congress in-
tended Sentencing Commission to play primary role in re-
solving conflicts over interpretation of Guidelines).

III

In light of the fact-bound nature of the legal decision, the
comparatively greater expertise of the District Court, and
the limited value of uniform court of appeals precedent, we
conclude that the Court of Appeals properly reviewed the
District Court’s “functional consolidation” decision deferen-
tially. The judgment of the Court of Appeals is

Affirmed.
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FERGUSON ET AL. v. CITY OF CHARLESTON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 99-936. Argued October 4, 2000—Decided March 21, 2001

In the fall of 1988, staff members at the Charleston public hospital oper-
ated by the Medical University of South Carolina (MUSC) became con-
cerned about an apparent increase in the use of cocaine by patients who
were receiving prenatal treatment. When the incidence of cocaine use
among maternity patients remained unchanged despite referrals for
counseling and treatment of patients who tested positive for that drug,
MUSC staff offered to cooperate with the city in prosecuting mothers
whose children tested positive for drugs at birth. Accordingly, a task
force made up of MUSC representatives, police, and local officials devel-
oped a policy which set forth procedures for identifying and testing
pregnant patients suspected of drug use; required that a chain of cus-
tody be followed when obtaining and testing patients’ urine samples;
provided for education and treatment referral for patients testing posi-
tive; contained police procedures and criteria for arresting patients who
tested positive; and prescribed prosecutions for drug offenses and/or
child neglect, depending on the stage of the defendant’s pregnancy.
Other than the provisions describing the substance abuse treatment to
be offered women testing positive, the policy made no mention of any
change in the prenatal care of such patients, nor did it prescribe any
special treatment for the newborns. Petitioners, MUSC obstetrical pa-
tients arrested after testing positive for cocaine, filed this suit challeng-
ing the policy’s validity on, inter alia, the theory that warrantless and
nonconsensual drug tests conducted for criminal investigatory purposes
were unconstitutional searches. Among its actions, the District Court
instructed the jury to find for petitioners unless they had consented to
such searches. The jury found for respondents, and petitioners ap-
pealed, arguing that the evidence was not sufficient to support the jury’s
consent finding. In affirming without reaching the consent question,
the Fourth Circuit held that the searches in question were reasonable
as a matter of law under this Court’s cases recognizing that “special
needs” may, in certain exceptional circumstances, justify a search policy
designed to serve non-law-enforcement ends.

Held: A state hospital’s performance of a diagnostic test to obtain evi-
dence of a patient’s criminal conduct for law enforcement purposes is an
unreasonable search if the patient has not consented to the procedure.
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The interest in using the threat of criminal sanctions to deter pregnant
women from using cocaine cannot justify a departure from the general
rule that an official nonconsensual search is unconstitutional if not au-
thorized by a valid warrant. Pp. 76-86.

(a) Because MUSC is a state hospital, its staff members are govern-
ment actors subject to the Fourth Amendment’s strictures. New Jersey
v. T. L. O, 469 U. S. 325, 335-337. Moreover, the urine tests at issue
were indisputably searches within that Amendment’s meaning. Skin-
ner v. Railway Labor Executives’ Assn., 489 U. S. 602, 617. Further-
more, both lower courts viewed the case as one involving MUSC’s right
to conduct searches without warrants or probable cause, and this Court
must assume for purposes of decision that the tests were performed
without the patients’ informed consent. Pp. 76-77.

(b) Because the hospital seeks to justify its authority to conduct drug
tests and to turn the results over to police without the patients’ knowl-
edge or consent, this case differs from the four previous cases in which
the Court considered whether comparable drug tests fit within the
closely guarded category of constitutionally permissible suspicionless
searches. See Chandler v. Miller, 520 U. S. 305, 309; see also Skinner,
Treasury Employees v. Von Raab, 489 U. S. 656, and Vernonia School
Dist. 47J v. Acton, 515 U. S. 646. Those cases employed a balancing
test weighing the intrusion on the individual’s privacy interest against
the “special needs” that supported the program. The invasion of pri-
vacy here is far more substantial than in those cases. In previous
cases, there was no misunderstanding about the purpose of the test or
the potential use of the test results, and there were protections against
the dissemination of the results to third parties. Moreover, those cases
involved disqualification from eligibility for particular benefits, not
the unauthorized dissemination of test results. The critical difference,
however, lies in the nature of the “special need” asserted. In each of
the prior cases, the “special need” was one divorced from the State’s
general law enforcement interest. Here, the policy’s central and indis-
pensable feature from its inception was the use of law enforcement to
coerce patients into substance abuse treatment. Respondents’ asser-
tion that their ultimate purpose—namely, protecting the health of both
mother and child—is a beneficent one is unavailing. While the ultimate
goal of the program may well have been to get the women in question
into substance abuse treatment and off drugs, the immediate objective
of the searches was to generate evidence for law enforcement purposes
in order to reach that goal. Given that purpose and given the extensive
involvement of law enforcement officials at every stage of the policy,
this case simply does not fit within the closely guarded category of “spe-
cial needs.” The fact that positive test results were turned over to the
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police does not merely provide a basis for distinguishing prior “special
needs” cases. It also provides an affirmative reason for enforcing the
Fourth Amendment’s strictures. While state hospital employees, like
other citizens, may have a duty to provide the police with evidence of
criminal conduct that they inadvertently acquire in the course of routine
treatment, when they undertake to obtain such evidence from their
patients for the specific purpose of incriminating those patients, they
have a special obligation to make sure that the patients are fully in-
formed about their constitutional rights, as standards of knowing waiver
require. Cf. Miranda v. Arizona, 384 U. S. 436. Pp. 77-86.

186 F. 3d 469, reversed and remanded.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
SOUTER, GINSBURG, and BREYER, JJ., joined. KENNEDY, J., filed an opin-
ion concurring in the judgment, post, p. 86. SCALIA, J., filed a dissenting
opinion, in which REHNQUIST, C. J., and THOMAS, J., joined as to Part II,
post, p. 91.

Priscilla J. Smith argued the cause for petitioners. With
her on the briefs were Simon Heller, Lynn Paltrow, Susan
Frietsche, David S. Cohen, Susan Dunn, David Rudovsky,
and Seth Kreimer.

Robert H. Hood argued the cause for respondents. With
him on the brief were Barbara Wynne Showers and Mary
Agnes Hood Craig.*

JUSTICE STEVENS delivered the opinion of the Court.

In this case, we must decide whether a state hospital’s
performance of a diagnostic test to obtain evidence of a pa-
tient’s criminal conduct for law enforcement purposes is an

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Julie E. Sternberg, Steven R. Shapiro, Sara
L. Mandelbaum, Catherine Weiss, Louise Melling, Louis M. Bograd, Mar-
tha F. Davis, Yolanda S. Wu, and Roslyn Powell; for the American Medi-
cal Association by Michael Ile, Anne Murphy, and Leonard Nelson; for
the American Public Health Association et al. by Daniel N. Abrahamson
and David T. Goldberg; for the NARAL Foundation et al. by Nancy L.
Perkins and Jodi Michael; for the National Coalition for Child Protection
Reform et al. by Carolyn A. Kubitschek; and for the Rutherford Institute
by John W. Whitehead and Steven H. Aden.
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unreasonable search if the patient has not consented to the
procedure. More narrowly, the question is whether the in-
terest in using the threat of criminal sanctions to deter preg-
nant women from using cocaine can justify a departure from
the general rule that an official nonconsensual search is un-
constitutional if not authorized by a valid warrant.

I

In the fall of 1988, staff members at the public hospital
operated in the city of Charleston by the Medical University
of South Carolina (MUSC) became concerned about an ap-
parent increase in the use of cocaine by patients who were
receiving prenatal treatment.! In response to this per-
ceived increase, as of April 1989, MUSC began to order drug
screens to be performed on urine samples from maternity
patients who were suspected of using cocaine. If a patient
tested positive, she was then referred by MUSC staff to the
county substance abuse commission for counseling and treat-
ment. However, despite the referrals, the incidence of co-
caine use among the patients at MUSC did not appear to
change.

Some four months later, Nurse Shirley Brown, the case
manager for the MUSC obstetries department, heard a news
broadcast reporting that the police in Greenville, South Car-
olina, were arresting pregnant users of cocaine on the theory
that such use harmed the fetus and was therefore child
abuse.? Nurse Brown discussed the story with MUSC’s
general counsel, Joseph C. Good, Jr., who then contacted

1 As several witnesses testified at trial, the problem of “crack babies”
was widely perceived in the late 1980’s as a national epidemic, prompting
considerable concern both in the medical community and among the gen-
eral populace.

2Under South Carolina law, a viable fetus has historically been regarded
as a person; in 1995, the South Carolina Supreme Court held that the
ingestion of cocaine during the third trimester of pregnancy constitutes
criminal child neglect. Whitner v. South Carolina, 328 S. C. 1,492 S. E.
2d 777 (1995), cert. denied, 523 U. S. 1145 (1998).
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Charleston Solicitor Charles Condon in order to offer
MUSC’s cooperation in prosecuting mothers whose children
tested positive for drugs at birth.?

After receiving Good’s letter, Solicitor Condon took the
first steps in developing the policy at issue in this case. He
organized the initial meetings, decided who would partici-
pate, and issued the invitations, in which he described his
plan to prosecute women who tested positive for cocaine
while pregnant. The task force that Condon formed in-
cluded representatives of MUSC, the police, the County Sub-
stance Abuse Commission and the Department of Social
Services. Their deliberations led to MUSC’s adoption of a
12-page document entitled “POLICY M-7,” dealing with the
subject of “Management of Drug Abuse During Pregnancy.”
App. to Pet. for Cert. A-53.

The first three pages of Policy M-7 set forth the procedure
to be followed by the hospital staff to “identify/assist preg-
nant patients suspected of drug abuse.” Id., at A-53 to
A-56. The first section, entitled the “Identification of Drug
Abusers,” provided that a patient should be tested for co-
caine through a urine drug screen if she met one or more of
nine criteria.* It also stated that a chain of custody should

3In his letter dated August 23, 1989, Good wrote: “Please advise us if
your office is anticipating future criminal action and what if anything our
Medical Center needs to do to assist you in this matter.” App. to Pet. for
Cert. A-67.

4Those criteria were as follows:
“1. No prenatal care
“2. Late prenatal care after 24 weeks gestation
“3. Incomplete prenatal care
“4. Abruptio placentae
“5. Intrauterine fetal death
“6. Preterm labor ‘of no obvious cause’
“7. TUGR [intrauterine growth retardation] ‘of no obvious cause’
“8. Previously known drug or alcohol abuse
“9. Unexplained congenital anomalies.” Id., at A-53 to A-54.
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be followed when obtaining and testing urine samples, pre-
sumably to make sure that the results could be used in subse-
quent criminal proceedings. The policy also provided for
education and referral to a substance abuse clinic for patients
who tested positive. Most important, it added the threat of
law enforcement intervention that “provided the necessary
‘leverage’ to make the [plolicy effective.” Brief for Re-
spondents 8. That threat was, as respondents candidly ac-
knowledge, essential to the program’s success in getting
women into treatment and keeping them there.

The threat of law enforcement involvement was set forth
in two protocols, the first dealing with the identification of
drug use during pregnancy, and the second with identifica-
tion of drug use after labor. Under the latter protocol, the
police were to be notified without delay and the patient
promptly arrested. Under the former, after the initial posi-
tive drug test, the police were to be notified (and the patient
arrested) only if the patient tested positive for cocaine a sec-
ond time or if she missed an appointment with a substance
abuse counselor.” In 1990, however, the policy was modified
at the behest of the solicitor’s office to give the patient who
tested positive during labor, like the patient who tested posi-
tive during a prenatal care visit, an opportunity to avoid ar-
rest by consenting to substance abuse treatment.

The last six pages of the policy contained forms for the
patients to sign, as well as procedures for the police to follow
when a patient was arrested. The policy also prescribed in
detail the precise offenses with which a woman could be
charged, depending on the stage of her pregnancy. If the
pregnancy was 27 weeks or less, the patient was to be
charged with simple possession. If it was 28 weeks or more,
she was to be charged with possession and distribution to a
person under the age of 18—in this case, the fetus. If she

5 Despite the conditional description of the first category, when the pol-
icy was in its initial stages, a positive test was immediately reported to
the police, who then promptly arrested the patient.
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delivered “while testing positive for illegal drugs,” she was
also to be charged with unlawful neglect of a child. App.
to Pet. for Cert. A-62. Under the policy, the police were
instructed to interrogate the arrestee in order “to ascertain
the identity of the subject who provided illegal drugs to the
suspect.” Id., at A-63. Other than the provisions describ-
ing the substance abuse treatment to be offered to women
who tested positive, the policy made no mention of any
change in the prenatal care of such patients, nor did it pre-
scribe any special treatment for the newborns.

II

Petitioners are 10 women who received obstetrical care at
MUSC and who were arrested after testing positive for co-
caine. Four of them were arrested during the initial imple-
mentation of the policy; they were not offered the opportu-
nity to receive drug treatment as an alternative to arrest.
The others were arrested after the policy was modified in
1990; they either failed to comply with the terms of the drug
treatment program or tested positive for a second time. Re-
spondents include the city of Charleston, law enforcement
officials who helped develop and enforce the policy, and rep-
resentatives of MUSC.

Petitioners’ complaint challenged the validity of the policy
under various theories, including the claim that warrantless
and nonconsensual drug tests conducted for criminal investi-
gatory purposes were unconstitutional searches. Respond-
ents advanced two principal defenses to the constitutional
claim: (1) that, as a matter of fact, petitioners had consented
to the searches; and (2) that, as a matter of law, the searches
were reasonable, even absent consent, because they were
justified by special non-law-enforcement purposes. The
District Court rejected the second defense because the
searches in question “were not done by the medical univer-
sity for independent purposes. [Instead,] the police came in
and there was an agreement reached that the positive



74 FERGUSON v. CHARLESTON

Opinion of the Court

screens would be shared with the police.” App. 1248-1249.
Accordingly, the District Court submitted the factual de-
fense to the jury with instructions that required a verdict in
favor of petitioners unless the jury found consent.® The jury
found for respondents.

Petitioners appealed, arguing that the evidence was not
sufficient to support the jury’s consent finding. The Court
of Appeals for the Fourth Circuit affirmed, but without
reaching the question of consent. 186 F. 3d 469 (1999).
Disagreeing with the District Court, the majority of the ap-
pellate panel held that the searches were reasonable as a
matter of law under our line of cases recognizing that “spe-
cial needs” may, in certain exceptional circumstances, justify
a search policy designed to serve non-law-enforcement ends.”

5The instructions read: “THERE WERE NO SEARCH WARRANTS
ISSUED BY A MAGISTRATE OR ANY OTHER PROPER JUDICIAL
OFFICER TO PERMIT THESE URINE SCREENS TO BE TAKEN.
THERE NOT BEING A WARRANT ISSUED, THEY ARE UNREA-
SONABLE AND IN VIOLATION OF THE CONSTITUTION OF THE
UNITED STATES, UNLESS THE DEFENDANTS HAVE SHOWN
BY THE GREATER WEIGHT OR PREPONDERANCE OF THE
EVIDENCE THAT THE PLAINTIFFS CONSENTED TO THOSE
SEARCHES.” App. 1314-1315. Under the judge’s instructions, in
order to find that the plaintiffs had consented to the searches, it was neces-
sary for the jury to find that they had consented to the taking of the
samples, to the testing for evidence of cocaine, and to the possible disclo-
sure of the test results to the police. Respondents have not argued, as
JUSTICE SCALIA does, that it is permissible for members of the staff of a
public hospital to use diagnostic tests “deceivingly” to obtain incriminat-
ing evidence from their patients. See post, at 94 (dissenting opinion).

"The term “special needs” first appeared in Justice Blackmun’s opinion
concurring in the judgment in New Jersey v. T. L. O., 469 U. S. 325, 351
(1985). 1In his concurrence, Justice Blackmun agreed with the Court that
there are limited exceptions to the probable-cause requirement, in which
reasonableness is determined by “a careful balancing of governmental and
private interests,” but concluded that such a test should only be applied
“in those exceptional circumstances in which special needs, beyond
the normal need for law enforcement, make the warrant and probable-
cause requirement impracticable . . ..” [Ibid. This Court subsequently
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On the understanding “that MUSC personnel conducted the
urine drug screens for medical purposes wholly independent
of an intent to aid law enforcement efforts,”® id., at 477, the
majority applied the balancing test used in Treasury Em-
ployees v. Von Raab, 489 U.S. 656 (1989), and Vernonia
School Dist. },7J v. Acton, 515 U. S. 646 (1995), and concluded
that the interest in curtailing the pregnancy complications
and medical costs associated with maternal cocaine use out-
weighed what the majority termed a minimal intrusion on
the privacy of the patients. In dissent, Judge Blake con-
cluded that the “special needs” doctrine should not apply and

adopted the “special needs” terminology in O’Connor v. Ortega, 480 U. S.
709, 720 (1987) (plurality opinion), and Griffin v. Wisconsin, 483 U. S. 868,
873 (1987), concluding that, in limited circumstances, a search unsupported
by either warrant or probable cause can be constitutional when “special
needs” other than the normal need for law enforcement provide sufficient
justification. See also Vernonia School Dist. }7J v. Acton, 515 U. S. 646,
652-653 (1995).

8The majority stated that the District Court had made such a finding.
186 F. 3d, at 477. The text of the relevant finding, made in the context of
petitioners’ now abandoned Title VI claim, reads as follows: “The policy
was applied in all maternity departments at MUSC. Its goal was not
to arrest patients but to facilitate their treatment and protect both the
mother and unborn child.” App. to Pet. for Cert. A-38. That finding,
however, must be read in light of this comment by the District Court with
respect to the Fourth Amendment claim:

“ .. THESE SEARCHES WERE NOT DONE BY THE MEDICAL
UNIVERSITY FOR INDEPENDENT PURPOSES. IF THEY HAD
BEEN, THEN THEY WOULD NOT IMPLICATE THE FOURTH
AMENDMENT. OBVIOUSLY AS I POINT OUT THERE ON PAGE 4,
NORMALLY URINE SCREENS AND BLOOD TESTS AND THAT
TYPE OF THING CAN BE TAKEN BY HEALTH CARE PROVIDERS
WITHOUT HAVING TO WORRY ABOUT THE FOURTH AMEND-
MENT. THE ONLY REASON THE FOURTH AMENDMENT IS IM-
PLICATED HERE IS THAT THE POLICE CAME IN AND THERE
WAS AN AGREEMENT REACHED THAT THE POSITIVE
SCREENS WOULD BE SHARED WITH THE POLICE. AND THEN
THE SCREEN IS NOT DONE INDEPENDENT OF POLICE, IT’S
DONE IN CONJUNCTION WITH THE POLICE AND THAT IMPLI-
CATES THE FOURTH AMENDMENT.” App. 1248-1249.
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that the evidence of consent was insufficient to sustain the
jury’s verdict. 186 F. 3d, at 487-488.

We granted certiorari, 528 U. S. 1187 (2000), to review the
appellate court’s holding on the “special needs” issue. Be-
cause we do not reach the question of the sufficiency of the
evidence with respect to consent, we necessarily assume for
purposes of our decision—as did the Court of Appeals—that
the searches were conducted without the informed consent
of the patients. We conclude that the judgment should be
reversed and the case remanded for a decision on the con-
sent issue.

I11

Because MUSC is a state hospital, the members of its staff
are government actors, subject to the strictures of the
Fourth Amendment. New Jersey v. T L. O., 469 U. S. 325,
335-337 (1985). Moreover, the urine tests conducted by
those staff members were indisputably searches within the
meaning of the Fourth Amendment. Skinner v. Railway
Labor Executives’ Assn., 489 U. S. 602, 617 (1989).° Neither
the Distriet Court nor the Court of Appeals concluded that
any of the nine criteria used to identify the women to be
searched provided either probable cause to believe that they
were using cocaine, or even the basis for a reasonable suspi-
cion of such use. Rather, the District Court and the Court
of Appeals viewed the case as one involving MUSC’s right

9In arguing that the urine tests at issue were not searches, the dissent
attempts to disaggregate the taking and testing of the urine sample from
the reporting of the results to the police. See post, at 92. However, in
our special needs cases, we have routinely treated urine screens taken by
state agents as searches within the meaning of the Fourth Amendment
even though the results were not reported to the police, see, e. g., Chan-
dler v. Miller, 520 U. S. 305 (1997); Vernonia School Dist. 47J v. Acton,
515 U. S. 646 (1995); Skinner v. Railway Labor Executives’ Assn., 489
U. 8. 602, 617 (1989); Treasury Employees v. Von Raab, 489 U.S. 656
(1989), and respondents here do not contend that the tests were not
searches. Rather, they argue that the searches were justified by consent
and/or by special needs.
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to conduct searches without warrants or probable cause.’®
Furthermore, given the posture in which the case comes to
us, we must assume for purposes of our decision that the
tests were performed without the informed consent of the
patients.!!

Because the hospital seeks to justify its authority to con-
duct drug tests and to turn the results over to law enforce-
ment agents without the knowledge or consent of the pa-
tients, this case differs from the four previous cases in which
we have considered whether comparable drug tests “fit
within the closely guarded category of constitutionally per-
missible suspicionless searches.” Chandler v. Miller, 520
U. S. 305, 309 (1997). In three of those cases, we sustained
drug tests for railway employees involved in train accidents,
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602
(1989), for United States Customs Service employees seeking
promotion to certain sensitive positions, Treasury Employ-
ees v. Von Raab, 489 U.S. 656 (1989), and for high school
students participating in interscholastic sports, Vernonia
School Dist. ,7J v. Acton, 515 U. S. 646 (1995). In the fourth
case, we struck down such testing for candidates for desig-
nated state offices as unreasonable. Chandler v. Miller, 520
U. S. 305 (1997).

19Tn a footnote to their brief, respondents do argue that the searches
were not entirely suspicionless. Brief for Respondents 23, n. 13. They
do not, however, point to any evidence in the record indicating that any of
the nine search criteria was more apt to be caused by cocaine use than
by some other factor, such as malnutrition, illness, or indigency. More
significantly, their legal argument and the reasoning of the majority panel
opinion rest on the premise that the policy would be valid even if the tests
were conducted randomly.

1The dissent would have us do otherwise and resolve the issue of con-
sent in favor of respondents. Because the Court of Appeals did not dis-
cuss this issue, we think it more prudent to allow that court to resolve the
legal and factual issues in the first instance, and we express no view on
those issues. See, e. g., Glover v. United States, 531 U. S. 198 (2001); Na-
tional Collegiate Athletic Assn. v. Smith, 525 U. S. 459, 470 (1999).
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In each of those cases, we employed a balancing test that
weighed the intrusion on the individual’s interest in privacy
against the “special needs” that supported the program. As
an initial matter, we note that the invasion of privacy in this
case is far more substantial than in those cases. In the pre-
vious four cases, there was no misunderstanding about the
purpose of the test or the potential use of the test results,
and there were protections against the dissemination of the
results to third parties.’? The use of an adverse test result
to disqualify one from eligibility for a particular benefit, such
as a promotion or an opportunity to participate in an extra-
curricular activity, involves a less serious intrusion on pri-
vacy than the unauthorized dissemination of such results to
third parties. The reasonable expectation of privacy en-
joyed by the typical patient undergoing diagnostic tests in a
hospital is that the results of those tests will not be shared
with nonmedical personnel without her consent. See Brief
for American Medical Association as Amicus Curiae 11;
Brief for American Public Health Association et al. as Amict
Curiae 6, 17-19.® In none of our prior cases was there any
intrusion upon that kind of expectation.™

2 Chandler, 520 U. S., at 312, 318; Acton, 515 U. S., at 658; Skinner, 489
U. S, at 621, n. 5, 622, n. 6; Von Raab, 489 U. S., at 663, 666-667, 672, n. 2.

B There are some circumstances in which state hospital employees, like
other citizens, may have a duty to provide law enforcement officials with
evidence of criminal conduct acquired in the course of routine treatment,
see, e. ¢g., S. C. Code Ann. § 20-7-510 (2000) (physicians and nurses required
to report to child welfare agency or law enforcement authority “when in
the person’s professional capacity the person” receives information that a
child has been abused or neglected). While the existence of such laws
might lead a patient to expect that members of the hospital staff might
turn over evidence acquired in the course of treatment to which the pa-
tient had consented, they surely would not lead a patient to anticipate that
hospital staff would intentionally set out to obtain incriminating evidence
from their patients for law enforcement purposes.

41n fact, we have previously recognized that an intrusion on that expec-
tation may have adverse consequences because it may deter patients from
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The critical difference between those four drug-testing
cases and this one, however, lies in the nature of the “special
need” asserted as justification for the warrantless searches.
In each of those earlier cases, the “special need” that was
advanced as a justification for the absence of a warrant or
individualized suspicion was one divorced from the State’s
general interest in law enforcement.’® This point was em-

receiving needed medical care. Whalen v. Roe, 429 U. S. 589, 599-600
1977).  Cf Poland, Dombrowski, Ager, & Sokol, Punishing pregnant drug
users: enhancing the flight from care, 31 Drug and Alecohol Dependence
199-203 (1993).

15 As THE CHIEF JUSTICE recently noted: “The ‘special needs’ doctrine,
which has been used to uphold certain suspicionless searches performed
for reasons unrelated to law enforcement, is an exception to the general
rule that a search must be based on individualized suspicion of wrong-
doing.” Indianapolis v. Edmond, 531 U. S. 32, 54 (2000) (dissenting opin-
ion); see also nn. 16-17, infra. In T. L. O., we made a point of distinguish-
ing searches “carried out by school authorities acting alone and on their
own authority” from those conducted “in conjunction with or at the behest
of law enforcement agencies.” 469 U. S., at 341, n. 7.

The dissent, however, relying on Griffin v. Wisconsin, 483 U.S. 868
(1987), argues that the special needs doctrine “is ordinarily employe[d],
precisely to enable searches by law enforcement officials who, of course,
ordinarily have a law enforcement objective.” Post, at 100. Viewed in
the context of our special needs case law and even viewed in isolation,
Griffin does not support the proposition for which the dissent invokes it.
In other special needs cases, we have tolerated suspension of the Fourth
Amendment’s warrant or probable-cause requirement in part because
there was no law enforcement purpose behind the searches in those cases,
and there was little, if any, entanglement with law enforcement. See
Skinner, 489 U. S., at 620-621; Von Raab, 489 U. S., at 665-666; Acton,
515 U. S,, at 658. Moreover, after our decision in Griffin, we reserved the
question whether “routine use in criminal prosecutions of evidence ob-
tained pursuant to the administrative scheme would give rise to an infer-
ence of pretext, or otherwise impugn the administrative nature of the . ..
program.” Skinner, 489 U.S., at 621, n. 5. In Griffin itself, this Court
noted that “[a]lthough a probation officer is not an impartial magistrate,
neither is he the police officer who normally conducts searches against the
ordinary citizen.” 483 U.S., at 876. Finally, we agree with petitioners
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phasized both in the majority opinions sustaining the pro-
grams in the first three cases,'® as well as in the dissent in
the Chandler case.r” In this case, however, the central and
indispensable feature of the policy from its inception was the
use of law enforcement to coerce the patients into substance
abuse treatment. This fact distinguishes this case from
circumstances in which physicians or psychologists, in the

that Griffin is properly read as limited by the fact that probationers have
a lesser expectation of privacy than the public at large. Id., at 874-875.

6Tn Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602 (1989),
this Court noted that “[tlhe FRA has prescribed toxicological tests, not to
assist in the prosecution of employees, but rather ‘to prevent accidents
and casualties in railroad operations that result from impairment of em-
ployees by alcohol or drugs.”” Id., at 620-621 (quoting 49 CFR §219.1(a)
(1987)). Similarly, in Treasury Employees v. Von Raab, 489 U.S. 656
(1989), we concluded that it was “clear that the Customs Service’s drug-
testing program is not designed to serve the ordinary needs of law en-
forcement. Test results may not be used in a criminal prosecution of the
employee without the employee’s consent.” Id., at 665-666. In the same
vein, in Acton, 515 U. S., at 658, we relied in part on the fact that “the
results of the tests are disclosed only to a limited class of school personnel
who have a need to know; and they are not turned over to law enforcement
authorities or used for any internal disciplinary function” in finding the
searches reasonable.

17“Today’s opinion speaks of a ‘closely guarded’ class of permissible sus-
picionless searches which must be justified by a ‘special need.” But this
term, as used in Skinner and Von Raab and on which the Court now relies,
was used in a quite different sense than it is used by the Court today. In
Skinner and Von Raab it was used to describe a basis for a search apart
from the regular needs of law enforcement, Skinner, [489 U. S.], at 620,
Von Raab, [489 U.S.], at 669. The ‘special needs’ inquiry as delineated
there has not required especially great ‘importan[ce],” [520 U. S.], at 318,
unless one considers ‘the supervision of probationers,’ or the ‘operation of
a government office,” Skinner, supra, at 620, to be especially ‘important.’
Under our precedents, if there was a proper governmental purpose other
than law enforcement, there was a ‘special need,” and the Fourth Amend-
ment then required the familiar balancing between that interest and the
individual’s privacy interest.” Chandler v. Miller, 520 U.S., at 325
(REHNQUIST, C. J., dissenting).
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course of ordinary medical procedures aimed at helping the
patient herself, come across information that under rules of
law or ethics is subject to reporting requirements, which
no one has challenged here. See, e.g., Council on Ethical
and Judicial Affairs, American Medical Association, Policy-
Finder, Current Opinions E-5.05 (2000) (requiring reporting
where “a patient threatens to inflict serious bodily harm to
another person or to him or herself and there is a reasonable
probability that the patient may carry out the threat”); Ark.
Code Ann. §12-12-602 (1999) (requiring reporting of inten-
tionally inflicted knife or gunshot wounds); Ariz. Rev. Stat.
Ann. §13-3620 (Supp. 2000) (requiring “any . . . person hav-
ing responsibility for the care or treatment of children” to
report suspected abuse or neglect to a peace officer or child
protection agency).!®

Respondents argue in essence that their ultimate pur-
pose—namely, protecting the health of both mother and
child—is a beneficent one. In Chandler, however, we did
not simply accept the State’s invocation of a “special need.”
Instead, we carried out a “close review” of the scheme at
issue before concluding that the need in question was not
“special,” as that term has been defined in our cases. 520
U.S., at 322. In this case, a review of the M-7 policy plainly
reveals that the purpose actually served by the MUSC
searches “is ultimately indistinguishable from the general in-
terest in crime control.” Indianapolis v. Edmond, 531 U. S.
32, 44 (2000).

In looking to the programmatic purpose, we consider all
the available evidence in order to determine the relevant
primary purpose. See, e.g., id., at 45-47. In this case, as

18 Qur emphasis on this distinction should make it clear that, contrary to
the hyperbole in the dissent, we do not view these reporting requirements
as “clearly bad.” See post, at 95-96, n. 3. Those requirements are sim-
ply not in issue here.
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Judge Blake put it in her dissent below, “it . . . is clear
from the record that an initial and continuing focus of the
policy was on the arrest and prosecution of drug-abusing
mothers . . ..” 186 F. 3d, at 484. Tellingly, the document
codifying the policy incorporates the police’s operational
guidelines. It devotes its attention to the chain of custody,
the range of possible criminal charges, and the logistics of
police notification and arrests. Nowhere, however, does the
document discuss different courses of medical treatment for
either mother or infant, aside from treatment for the moth-
er’s addiction.

Moreover, throughout the development and application of
the policy, the Charleston prosecutors and police were exten-
sively involved in the day-to-day administration of the policy.
Police and prosecutors decided who would receive the re-
ports of positive drug screens and what information would
be included with those reports. App. 78-80, 145-146, 1058-
1060. Law enforcement officials also helped determine the
procedures to be followed when performing the screens.
Id., at 1052-1053. See also ud., at 26-27, 945. In the course
of the policy’s administration, they had access to Nurse
Brown’s medical files on the women who tested positive, rou-
tinely attended the substance abuse team’s meetings, and
regularly received copies of team documents discussing the
women’s progress. Id., at 122-124, 609-610. Police took
pains to coordinate the timing and circumstances of the ar-
rests with MUSC staff, and, in particular, Nurse Brown.
Id., at 1057-1058.

While the ultimate goal of the program may well have been
to get the women in question into substance abuse treatment

19 Accordingly, the police organized a meeting with the staff of the police
and hospital laboratory staffs, as well as Nurse Brown, in which the police
went over the concept of a chain of custody system with the MUSC staff.
App. 1052-1053.
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and off of drugs, the immediate objective of the searches
was to generate evidence for law enforcement purposes®
in order to reach that goal.?® The threat of law enforcement

20We italicize those words lest our reasoning be misunderstood. See
post, at 86-88 (KENNEDY, J., concurring in judgment). In none of our
previous special needs cases have we upheld the collection of evidence for
criminal law enforcement purposes. Our essential point is the same as
JUSTICE KENNEDY’s—the extensive entanglement of law enforcement
cannot be justified by reference to legitimate needs.

According to the dissent, the fact that MUSC performed tests prior to
the development of Policy M-7 should immunize any subsequent testing
policy despite the presence of a law enforcement purpose and extensive
law enforcement involvement. See post, at 98-100. To say that any ther-
apeutic purpose did not disappear is simply to miss the point. What mat-
ters is that under the new policy developed by the solicitor’s office and
MUSC, law enforcement involvement was the means by which that thera-
peutic purpose was to be met. Policy M-7 was, at its core, predicated on
the use of law enforcement. The extensive involvement of law enforce-
ment and the threat of prosecution were, as respondents admitted, essen-
tial to the program’s success.

21 Accordingly, this case differs from New York v. Burger, 482 U. S. 691
(1987), in which the Court upheld a scheme in which police officers were
used to carry out administrative inspections of vehicle dismantling busi-
nesses. That case involved an industry in which the expectation of pri-
vacy in commercial premises was “particularly attenuated” given the ex-
tent to which the industry in question was closely regulated. Id., at 700.
More important for our purposes, the Court relied on the “plain adminis-
trative purposes” of the scheme to reject the contention that the statute
was in fact “designed to gather evidence to enable convictions under the
penal laws . ...” Id., at 715. The discovery of evidence of other viola-
tions would have been merely incidental to the purposes of the administra-
tive search. In contrast, in this case, the policy was specifically designed
to gather evidence of violations of penal laws.

This case also differs from the handful of seizure cases in which we have
applied a balancing test to determine Fourth Amendment reasonableness.
See, e. g., Michigan Dept. of State Police v. Sitz, 496 U. S. 444, 455 (1990);
United States v. Martinez-Fuerte, 428 U. S. 543 (1976). First, those cases
involved roadblock seizures, rather than “the intrusive search of the body
or the home.” See Indianapolis v. Edmond, 531 U. S., at 54-55 (REHN-
Quist, C. J., dissenting); Martinez-Fuerte, 428 U. S., at 561 (“[W]e deal
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may ultimately have been intended as a means to an end, but
the direct and primary purpose of MUSC’s policy was to en-
sure the use of those means. In our opinion, this distinction
is critical. Because law enforcement involvement always
serves some broader social purpose or objective, under re-
spondents’ view, virtually any nonconsensual suspicionless
search could be immunized under the special needs doctrine
by defining the search solely in terms of its ultimate, rather
than immediate, purpose.?> Such an approach is inconsistent
with the Fourth Amendment. Given the primary purpose
of the Charleston program, which was to use the threat of
arrest and prosecution in order to force women into treat-
ment, and given the extensive involvement of law enforce-
ment officials at every stage of the policy, this case simply
does not fit within the closely guarded category of “special
needs.” %

The fact that positive test results were turned over to the
police does not merely provide a basis for distinguishing our
prior cases applying the “special needs” balancing approach
to the determination of drug use. It also provides an af-
firmative reason for enforcing the strictures of the Fourth
Amendment. While state hospital employees, like other cit-
izens, may have a duty to provide the police with evidence

neither with searches nor with the sanctity of private dwellings, ordinarily
afforded the most stringent Fourth Amendment protection”). Second,
the Court explicitly distinguished the cases dealing with checkpoints from
those dealing with “special needs.” Sitz, 496 U. S., at 450.

22Thus, under respondents’ approach, any search to generate evidence
for use by the police in enforcing general criminal laws would be justified
by reference to the broad social benefits that those laws might bring about
(or, put another way, the social harms that they might prevent).

1t is especially difficult to argue that the program here was designed
simply to save lives. Amici claim a near consensus in the medical commu-
nity that programs of the sort at issue, by discouraging women who use
drugs from seeking prenatal care, harm, rather than advance, the cause of
prenatal health. See Brief for American Medical Association as Amicus
Curiae 6-22; Brief for American Public Health Association et al. as Amici
Curiae 17-21; Brief for NARAL Foundation et al. as Amici Curiae 18-19.
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of criminal conduct that they inadvertently acquire in the
course of routine treatment, when they undertake to obtain
such evidence from their patients for the specific purpose of
meriminating those patients, they have a special obligation
to make sure that the patients are fully informed about their
constitutional rights, as standards of knowing waiver re-
quire.?* Cf. Miranda v. Arizona, 384 U. S. 436 (1966).

As respondents have repeatedly insisted, their motive was
benign rather than punitive. Such a motive, however, can-
not justify a departure from Fourth Amendment protections,
given the pervasive involvement of law enforcement with the
development and application of the MUSC policy. The stark

2 In fact, some MUSC staff made this distinction themselves. See Pl
Exh. No. 14, Hulsey, 11-17-89, Coke Committee, 1-2 (“The use of medically
indicated tests for substance abuse, obtained in conventional manners,
must be distinguished from mandatory screening and collection of evi-
dence using such methods as chain of custody, etc. . . . The question is
raised as to whether pediatricians should function as law enforcement of-
ficials. While the reporting of criminal activity to appropriate authorities
may be required and/or ethically just, the active pursuit of evidence to be
used against individuals presenting for medical care may not be proper”).

The dissent, however, mischaracterizes our opinion as holding that “ma-
terial which a person voluntarily entrusts to someone else cannot be given
by that person to the police, and used for whatever evidence it may con-
tain.” Post, at 95. But, as we have noted elsewhere, given the posture
of the case, we must assume for purposes of decision that the patients did
not consent to the searches, and we leave the question of consent for the
Court of Appeals to determine. See n. 11, supra.

The dissent further argues that our holding “leaves law enforcement
officials entirely in the dark as to when they can use incriminating evi-
dence obtained from ‘trusted’ sources.” See post, at 95. With all due
respect, we disagree. We do not address a case in which doctors inde-
pendently complied with reporting requirements. Rather, as we point
out above, in this case, medical personnel used the criteria set out in n. 4,
supra, to collect evidence for law enforcement purposes, and law enforce-
ment officers were extensively involved in the initiation, design, and im-
plementation of the program. In such circumstances, the Fourth Amend-
ment’s general prohibition against nonconsensual, warrantless, and
suspicionless searches applies in the absence of consent. We decline to
accept the dissent’s invitation to make a foray into dicta and address other
situations not before us.
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and unique fact that characterizes this case is that Policy
M-7 was designed to obtain evidence of criminal conduct by
the tested patients that would be turned over to the police
and that could be admissible in subsequent criminal prosecu-
tions. While respondents are correct that drug abuse both
was and is a serious problem, “the gravity of the threat alone
cannot be dispositive of questions concerning what means
law enforcement officers may employ to pursue a given pur-
pose.” Indianapolis v. Edmond, 531 U. S., at 42-43. The
Fourth Amendment’s general prohibition against nonconsen-
sual, warrantless, and suspicionless searches necessarily ap-
plies to such a policy. See, e. g., Chandler, 520 U. S., at 308;
Skinner, 489 U. S., at 619.

Accordingly, the judgment of the Court of Appeals is re-
versed, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE KENNEDY, concurring in the judgment.

I agree that the search procedure in issue cannot be sus-
tained under the Fourth Amendment. My reasons for this
conclusion differ somewhat from those set forth by the
Court, however, leading to this separate opinion.

I

The Court does not dispute that the search policy at some
level serves special needs, beyond those of ordinary law en-
forcement, such as the need to protect the health of mother
and child when a pregnant mother uses cocaine. Instead,
the majority characterizes these special needs as the “ulti-
mate goal[s]” of the policy, as distinguished from the policy’s
“immediate purpose,” the collection of evidence of drug use,
which, the Court reasons, is the appropriate inquiry for the
special needs analysis. Ante, at 81-84.

The majority views its distinction between the ultimate
goal and immediate purpose of the policy as critical to its
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analysis. Ante, at 83-84. The distinction the Court makes,
however, lacks foundation in our special needs cases. All of
our special needs cases have turned upon what the majority
terms the policy’s ultimate goal. For example, in Skinner
v. Ratlway Labor Executives’ Assn., 489 U. S. 602 (1989),
had we employed the majority’s distinction, we would have
identified as the relevant need the collection of evidence of
drug and alcohol use by railway employees. Instead, we
identified the relevant need as “[t]he Government’s interest
in regulating the conduct of railroad employees to ensure
[railroad] safety.” Id., at 620. In Treasury Employees v.
Von Raab, 489 U.S. 656 (1989), the majority’s distinction
should have compelled us to isolate the relevant need as the
gathering of evidence of drug abuse by would-be drug inter-
diction officers. Instead, the special needs the Court identi-
fied were the necessities “to deter drug use among those
eligible for promotion to sensitive positions within the
[United States Customs] Service and to prevent the promo-
tion of drug users to those positions.” Id., at 666. In Ver-
nonia School Dist. }7J v. Acton, 515 U.S. 646 (1995), the
majority’s distinction would have required us to identify the
immediate purpose of gathering evidence of drug use by
student-athletes as the relevant “need” for purposes of the
special needs analysis. Instead, we sustained the policy as
furthering what today’s majority would have termed the pol-
icy’s ultimate goal: “[d]eterring drug use by our Nation’s
schoolchildren,” and particularly by student-athletes, be-
cause “the risk of immediate physical harm to the drug user
or those with whom he is playing his sport is particularly
high.” Id., at 661-662.

It is unsurprising that in our prior cases we have concen-
trated on what the majority terms a policy’s ultimate goal,
rather than its proximate purpose. By very definition, in
almost every case the immediate purpose of a search policy
will be to obtain evidence. The circumstance that a particu-
lar search, like all searches, is designed to collect evidence
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of some sort reveals nothing about the need it serves. Puta
different way, although procuring evidence is the immediate
result of a successful search, until today that procurement
has not been identified as the special need which justifies

the search.
11

While the majority’s reasoning seems incorrect in the re-
spects just discussed, I agree with the Court that the search
policy cannot be sustained. As the majority demonstrates
and well explains, there was substantial law enforcement
involvement in the policy from its inception. None of our
special needs precedents has sanctioned the routine inclusion
of law enforcement, both in the design of the policy and in
using arrests, either threatened or real, to implement the
system designed for the special needs objectives. The spe-
cial needs cases we have decided do not sustain the active
use of law enforcement, including arrest and prosecutions,
as an integral part of a program which seeks to achieve
legitimate, civil objectives. The traditional warrant and
probable-cause requirements are waived in our previous
cases on the explicit assumption that the evidence obtained
in the search is not intended to be used for law enforcement
purposes. Most of those tested for drug use under the pol-
icy at issue here were not brought into direct contact with
law enforcement. This does not change the fact, however,
that, as a systemic matter, law enforcement was a part of
the implementation of the search policy in each of its applica-
tions. Every individual who tested positive was given a let-
ter explaining the policy not from the hospital but from the
solicitor’s office. Everyone who tested positive was told a
second positive test or failure to undergo substance abuse
treatment would result in arrest and prosecution. As the
Court holds, the hospital acted, in some respects, as an insti-
tutional arm of law enforcement for purposes of the policy.
Under these circumstances, while the policy may well have
served legitimate needs unrelated to law enforcement, it had
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as well a penal character with a far greater connection to law
enforcement than other searches sustained under our special
needs rationale.

In my view, it is necessary and prudent to be explicit in
explaining the limitations of today’s decision. The begin-
ning point ought to be to acknowledge the legitimacy of the
State’s interest in fetal life and of the grave risk to the life
and health of the fetus, and later the child, caused by cocaine
ingestion. Infants whose mothers abuse cocaine during
pregnancy are born with a wide variety of physical and neu-
rological abnormalities. See Chiriboga, Brust, Bateman, &
Hauser, Dose-Response Effect of Fetal Cocaine Exposure
on Newborn Neurologic Function, 103 Pediatrics 79 (1999)
(finding that, compared with unexposed infants, cocaine-
exposed infants experienced higher rates of intrauterine
growth retardation, smaller head circumference, global hy-
pertonia, coarse tremor, and extensor leg posture). Pre-
natal exposure to cocaine can also result in developmen-
tal problems which persist long after birth. See Arendt,
Angelopoulos, Salvator, & Singer, Motor Development of
Cocaine-exposed Children at Age Two Years, 103 Pediatrics
86 (1999) (concluding that, at two years of age, children who
were exposed to cocaine in utero exhibited significantly less
fine and gross motor development than those not so exposed);
Chasnoff et al., Prenatal Exposure to Cocaine and Other
Drugs: Outcome at Four to Six Years, 846 Annals of the New
York Academy of Sciences 314, 319-320 (J. Harvey and B.
Kosofsky eds. 1998) (finding that 4- to 6-year-olds who were
exposed to cocaine in utero exhibit higher instances of de-
pression, anxiety, social, thought, and attention problems,
and delinquent and aggressive behaviors than their unex-
posed counterparts). There can be no doubt that a mother’s
ingesting this drug can cause tragic injury to a fetus and a
child. There should be no doubt that South Carolina can
impose punishment upon an expectant mother who has so
little regard for her own unborn that she risks causing him
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or her lifelong damage and suffering. The State, by taking
special measures to give rehabilitation and training to expec-
tant mothers with this tragic addiction or weakness, acts
well within its powers and its civic obligations.

The holding of the Court, furthermore, does not call into
question the validity of mandatory reporting laws such as
child abuse laws which require teachers to report evidence
of child abuse to the proper authorities, even if arrest and
prosecution is the likely result. That in turn highlights the
real difficulty. As this case comes to us, and as reputable
sources confirm, see K. Farkas, Training Health Care and
Human Services Personnel in Perinatal Substance Abuse, in
Drug & Alcohol Abuse Reviews, Substance Abuse During
Pregnancy and Childhood 13, 27-28 (R. Watson ed. 1995);
U. S. Dept. of Health and Human Services, Substance Abuse
and Mental Health Services Administration, Pregnant,
Substance-Using Women 48 (1993), we must accept the
premise that the medical profession can adopt aceceptable cri-
teria for testing expectant mothers for cocaine use in order
to provide prompt and effective counseling to the mother
and to take proper medical steps to protect the child. If
prosecuting authorities then adopt legitimate procedures to
discover this information and prosecution follows, that ought
not to invalidate the testing. One of the ironies of the case,
then, may be that the program now under review, which
gives the cocaine user a second and third chance, might be
replaced by some more rigorous system. We must, how-
ever, take the case as it comes to us; and the use of handcuffs,
arrests, prosecutions, and police assistance in designing and
implementing the testing and rehabilitation policy cannot be
sustained under our previous cases concerning mandatory
testing.

I11

An essential, distinguishing feature of the special needs
cases is that the person searched has consented, though the
usual voluntariness analysis is altered because adverse con-
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sequences (e. g., dismissal from employment or disqualifica-
tion from playing on a high school sports team) will follow
from refusal. The person searched has given consent, as de-
fined to take into account that the consent was not voluntary
in the full sense of the word. See Skinner, 489 U. S., at 615;
Von Raab, 489 U. S., at 660-661; Acton, 515 U. S., at 6560—651.
The consent, and the circumstances in which it was given,
bear upon the reasonableness of the whole special needs
program.

Here, on the other hand, the question of consent, even with
the special connotation used in the special needs cases, has
yet to be decided. Indeed, the Court finds it necessary to
take the unreal step of assuming there was no voluntary con-
sent at all. Thus, we have erected a strange world for de-
ciding the case.

My discussion has endeavored to address the permissibil-
ity of a law enforcement purpose in this artificial context.
The role played by consent might have affected our assess-
ment of the issues. My concurrence in the judgment, fur-
thermore, should not be interpreted as having considered or
resolved the important questions raised by JUSTICE SCALIA
with reference to whether limits might be imposed on the
use of the evidence if in fact it were obtained with the pa-
tient’s consent and in the context of the special needs pro-
gram. Had we the prerogative to discuss the role played by
consent, the case might have been quite a different one. All
are in agreement, of course, that the Court of Appeals will
address these issues in further proceedings on remand.

With these remarks, I concur in the judgment.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and
JUSTICE THOMAS join as to Part II, dissenting.

There is always an unappealing aspect to the use of doc-
tors and nurses, ministers of mercy, to obtain incriminating
evidence against the supposed objects of their ministration—
although here, it is correctly pointed out, the doctors and
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nurses were ministering not just to the mothers but also to
the children whom their cooperation with the police was
meant to protect. But whatever may be the correct social
judgment concerning the desirability of what occurred here,
that is not the issue in the present case. The Constitution
does not resolve all difficult social questions, but leaves the
vast majority of them to resolution by debate and the demo-
cratic process—which would produce a decision by the citi-
zens of Charleston, through their elected representatives, to
forbid or permit the police action at issue here. The ques-
tion before us is a narrower one: whether, whatever the
desirability of this police conduct, it violates the Fourth
Amendment’s prohibition of unreasonable searches and sei-
zures. In my view, it plainly does not.

I

The first step in Fourth Amendment analysis is to identify
the search or seizure at issue. What petitioners, the Court,
and to a lesser extent the concurrence really object to is
not the urine testing, but the hospital’s reporting of positive
drug-test results to police. But the latter is obviously not a
search. At most it may be a “derivative use of the product
of a past unlawful search,” which, of course, “work[s] no new
Fourth Amendment wrong” and “presents a question, not of
rights, but of remedies.” United States v. Calandra, 414
U. S. 338, 354 (1974). There is only one act that could con-
ceivably be regarded as a search of petitioners in the present
case: the taking of the urine sample. I suppose the testing
of that urine for traces of unlawful drugs could be considered
a search of sorts, but the Fourth Amendment protects only
against searches of citizens’ “persons, houses, papers, and ef-
fects”; and it is entirely unrealistic to regard urine as one of
the “effects” (i. e., part of the property) of the person who
has passed and abandoned it. Cf. California v. Greenwood,
486 U. S. 35 (1988) (garbage left at curb is not property pro-
tected by the Fourth Amendment). Some would argue,
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I suppose, that testing of the urine is prohibited by some
generalized privacy right “emanating” from the “penum-
bras” of the Constitution (a question that is not before us);
but it is not even arguable that the testing of urine that has
been lawfully obtained is a Fourth Amendment search. (I
may add that, even if it were, the factors legitimizing the
taking of the sample, which I discuss below, would likewise
legitimize the testing of it.)

It is rudimentary Fourth Amendment law that a search
which has been consented to is not unreasonable. There is
no contention in the present case that the urine samples
were extracted forcibly. The only conceivable bases for say-
ing that they were obtained without consent are the conten-
tions (1) that the consent was coerced by the patients’ need
for medical treatment, (2) that the consent was uninformed
because the patients were not told that the tests would in-
clude testing for drugs, and (3) that the consent was unin-
formed because the patients were not told that the results
of the tests would be provided to the police.! (When the
court below said that it was reserving the factual issue of
consent, see 186 F. 3d 469, 476 (CA4 1999), it was referring
at most to these three—and perhaps just to the last two.)

1The Court asserts that it is improper to “disaggregate the taking and
testing of the urine sample from the reporting of the results to the police,”
because “in our special needs cases, we have routinely treated urine
screens taken by state agents as searches within the meaning of the
Fourth Amendment.” Ante, at 76, n. 9. But in all of those cases, the
urine was obtained involuntarily. See Chandler v. Miller, 520 U. S. 305
(1997); Vernonia School Dist. 47J v. Acton, 515 U. S. 646 (1995); Skinner
v. Railway Labor Executives’ Assn., 489 U. S. 602 (1989); Treasury Em-
ployees v. Von Raab, 489 U. S. 656 (1989). Where the taking of the urine
sample is unconsented (and thus a Fourth Amendment search), the subse-
quent testing and reporting of the results to the police are obviously part
of (or infected by) the same search; but where, as here, the taking of the
sample was not a Fourth Amendment search, it is necessary to consider
separately whether the testing and reporting were.
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Under our established Fourth Amendment law, the last
two contentions would not suffice, even without reference to
the special-needs doctrine. The Court’s analogizing of this
case to Miranda v. Arizona, 384 U.S. 436 (1966), and its
claim that “standards of knowing waiver” apply, ante, at 85,
are flatly contradicted by our jurisprudence, which shows
that using lawfully (but deceivingly) obtained material for
purposes other than those represented, and giving that ma-
terial or information derived from it to the police, is not
unconstitutional. In Hoffa v. United States, 385 U.S. 293
(1966), “[t]he argument [was] that [the informant’s] failure to
disclose his role as a government informant vitiated the con-
sent that the petitioner gave” for the agent’s access to evi-
dence of criminal wrongdoing, id., at 300. We rejected that
argument, because “the Fourth Amendment [does not pro-
tect] a wrongdoer’s misplaced belief that a person to whom
he voluntarily confides his wrongdoing will not reveal it.”
Id., at 302. Because the defendant had voluntarily provided
access to the evidence, there was no reasonable expectation
of privacy to invade. Abuse of trust is surely a sneaky and
ungentlemanly thing, and perhaps there should be (as there
are) laws against such conduct by the government. See,
e.q., 50 U.S. C. §403-7 (1994 ed., Supp. IV) (prohibiting the
“Intelligence Community[’s]” use of journalists as agents).
That, however, is immaterial for Fourth Amendment pur-
poses, for “however strongly a defendant may trust an appar-
ent colleague, his expectations in this respect are not pro-
tected by the Fourth Amendment when it turns out that the
colleague is a government agent regularly communicating
with the authorities.” United States v. White, 401 U. S. 745,
749 (1971) (emphasis added). The Hoffa line of cases, I may
note, does not distinguish between operations meant to catch
a criminal in the act, and those meant only to gather evi-
dence of prior wrongdoing. See, e.g., United States v.
Miller, 425 U. S. 435, 440-443 (1976); cf. Illinois v. Perkins,
496 U. S. 292, 298 (1990) (relying on Hoffa in holding the



Cite as: 532 U. S. 67 (2001) 95

SCALIA, J., dissenting

Miranda rule did not require suppression of an inmate con-
fession given an agent posing as a fellow prisoner).

Until today, we have never held—or even suggested—that
material which a person voluntarily entrusts to someone else
cannot be given by that person to the police, and used for
whatever evidence it may contain.? Without so much as dis-
cussing the point, the Court today opens a hole in our Fourth
Amendment jurisprudence, the size and shape of which is
entirely indeterminate. Today’s holding would be remark-
able enough if the confidential relationship violated by the
police conduct were at least one protected by state law. It
would be surprising to learn, for example, that in a State
which recognizes a spousal evidentiary privilege the police
cannot use evidence obtained from a cooperating husband or
wife. But today’s holding goes even beyond that, since
there does not exist any physician-patient privilege in South
Carolina. See, e. g., Peagler v. Atlantic Coast R. R. Co., 232
S. C. 274, 101 S. E. 2d 821 (1958). Since the Court declines
even to discuss the issue, it leaves law enforcement officials
entirely in the dark as to when they can use incriminating
evidence obtained from “trusted” sources.? Presumably the

2 Hoffa did say that the Fourth Amendment can be violated by “guileful
as well as by forcible intrusions into a constitutionally protected area.”
385 U. S., at 301. The case it cited for that proposition, however, shows
what it meant: Gouled v. United States, 255 U.S. 298 (1921), found a
Fourth Amendment violation where a Government agent who had ob-
tained access to the defendant’s office on pretext of a social visit carried
away private papers. “Guile” (rather than force) had been used to go
beyond the scope of the consented access to evidence. Whereas the search
in Gouled was invalidated, the search was approved in Lewis v. United
States, 385 U. S. 206 (1966), where an equally guileful agent stayed within
the bounds of the access to defendant’s home, carrying away only a pack-
age of drugs that had been voluntarily provided.

3The Court contends that its opinion does not leave law enforcement
officials in the dark as to when they can use incriminating evidence from
trusted sources, since it “do[es] not address a case in which doctors inde-
pendently complied with reporting requirements,” ante, at 85, n. 24. 1
find it hard to understand how not addressing that point fails to leave
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lines will be drawn in the case-by-case development of a
whole new branch of Fourth Amendment jurisprudence, tak-
ing yet another social judgment (which confidential relation-
ships ought not be invaded by the police) out of democratic
control, and confiding it to the uncontrolled judgment of this
Court—uncontrolled because there is no common-law prece-
dent to guide it. I would adhere to our established law,
which says that information obtained through violation of a
relationship of trust is obtained consensually, and is hence
not a search.*

it enshrouded in darkness—unless the Court means that such reporting
requirements are clearly bad. (If voluntary betrayal of a trust in mere
cooperation with the police constitutes a Fourth Amendment search,
surely betrayal of a trust at the direction of the legislature must be.) But
in any event, reporting requirements are an infinitesimal part of the prob-
lem. What about a doctor’s—or a spouse’s—voluntary provision of infor-
mation to the police, without the compulsion of a statute?

4The Court contends that I am “mischaracteriz[ing]” its opinion, since
the Court is merely “assum[ing] for purposes of decision that the patients
did not consent to the searches, and [leaves] the question of consent for
the Court of Appeals to determine.” Ibid. That is not responsive. The
“question of consent” that the Court leaves open is whether the patients
consented, not merely to the taking of the urine samples, but to the drug
testing in particular, and to the provision of the results to the police.
Consent to the taking of the samples alone—or even to the taking of the
samples plus the drug testing—does not suffice. The Court’s contention
that the question of the sufficiency of that more limited consent is not
before us because respondents did not raise it, see ante, at 74, n. 6, is
simply mistaken. Part II of respondents’ brief, entitled “The Petitioners
consented to the searches,” argues that “Petitioners . . . freely and volun-
tarily . .. provided the urine samples”; that “each of the Petitioners signed
a consent to treatment form which authorized the MUSC medical staff to
conduct all necessary tests of those urine samples—including drug tests”;
and that “[t]here is no precedent in this Court’s Fourth Amendment search
and seizure jurisprudence which imposes any . . . requirement that the
searching agency inform the consenting party that the results of the
search will be turned over to law enforcement.” Brief for Respondents
38-39. The brief specifically takes issue with the District Court’s charge
to the jury—which the Court chooses to accept as an unexaminable
“given,” see ante, at T4, n. 6—that “the Respondents were required to
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There remains to be considered the first possible basis for
invalidating this search, which is that the patients were co-
erced to produce their urine samples by their necessitous
circumstances, to wit, their need for medical treatment of
their pregnancy. If that was coercion, it was not coercion
applied by the government—and if such nongovernmental
coercion sufficed, the police would never be permitted to use
the ballistic evidence obtained from treatment of a patient
with a bullet wound. And the Fourth Amendment would
invalidate those many state laws that require physicians to
report gunshot wounds,” evidence of spousal abuse,’ and (like
the South Carolina law relevant here, see S. C. Code Ann.
§20-7-510 (2000)) evidence of child abuse.”

show that the Petitioners consented to MUSC disclosing the information
to law enforcement.” Brief for Respondents 39.

In sum, I think it clear that the Court’s disposition requires the holding
that violation of a relationship of trust constitutes a search. The opinion
itself implies that in its description of the issue left for the Court of Ap-
peals on remand, see ante, at 77, n. 11: whether “the tests were performed
without the informed consent of the patients,” ante, at 77 (emphasis
added)—informed, that is, that the urine would be tested for drugs and
that the results would be given to the police. I am happy, of course, to
accept the Court’s illogical assurance that it intends no such holding, and
urge the Court of Appeals on remand to do the same.

®See, e. g., Cal. Penal Code Ann. §11160 (West Supp. 2001); N. Y. Penal
Law §265.25 (McKinney 2000); S. C. Code Ann. § 16-3-1072 (Supp. 2000).

6See, e. g., Cal. Penal Code Ann. §11160 (West Supp. 2001); Colo. Rev.
Stat. §12-36-135 (2000).

“The Court contends that I “would have us . . . resolve the issue of
consent in favor of respondents,” whereas the Court’s opinion “more pru-
dent[ly] allow[s] [the Court of Appeals] to resolve the legal and factual
issues in the first instance, and . . . express[es] no view on those issues.”
Ante, at 77, n. 11. That is not entirely so. The Court does not resolve
the factual issue whether there was consent to the drug testing and to
providing the results to the police; and neither do I. But the Court does
resolve the legal issue whether that consent was necessary, see ante, at
77, 84-85, and n. 24; and so do I. Since the Court concludes it was neces-
sary, the factual inquiry is left for the Fourth Circuit on remand. Since I
conclude it was not necessary (and since no one contends that the taking
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II

I think it clear, therefore, that there is no basis for saying
that obtaining of the urine sample was unconstitutional.
The special-needs doctrine is thus quite irrelevant, since it
operates only to validate searches and seizures that are oth-
erwise unlawful. In the ensuing discussion, however, I shall
assume (contrary to legal precedent) that the taking of the
urine sample was (either because of the patients’ necessitous
circumstances, or because of failure to disclose that the urine
would be tested for drugs, or because of failure to disclose
that the results of the test would be given to the police)
coerced. Indeed, I shall even assume (contrary to common
sense) that the testing of the urine constituted an uncon-
sented search of the patients’ effects. On those assump-
tions, the special-needs doctrine would become relevant; and,
properly applied, would validate what was done here.

The conclusion of the Court that the special-needs doctrine
is inapplicable rests upon its contention that respondents
“undert[ook] to obtain [drug] evidence from their patients”
not for any medical purpose, but “for the specific purpose
of incriminating those patients.” Ante, at 85 (emphasis in
original). In other words, the purported medical rationale
was merely a pretext; there was no special need. See Skin-
ner v. Railway Labor Executives’ Assn., 489 U. S. 602, 621,
n. 5 (1989). This contention contradicts the District Court’s
finding of fact that the goal of the testing policy “was not to
arrest patients but to facilitate their treatment and protect
both the mother and unborn child.” App. to Pet. for Cert.
A-38.2 This finding is binding upon us unless clearly erro-

of the urine sample was unconsented), there is on my analysis no factual
consent issue remaining.

8The Court believes that this finding “must be read in light of” the
District Court’s comment that “ ‘these searches were not done by the med-
ical university for independent purposes. . . . [TThe police came in and
there was an agreement reached that the positive screens would be shared
with the police. And then the screen is not done independent of police,
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neous, see Fed. Rule Civ. Proc. 52(a). Not only do I find it
supportable; I think any other finding would have to be
overturned.

The cocaine tests started in April 1989, neither at police
suggestion nor with police involvement. Expectant moth-
ers who tested positive were referred by hospital staff
for substance-abuse treatment, ante, at 70 (opinion of the
Court)—an obvious health benefit to both mother and child.
See App. 43 (testimony that a single use of cocaine can cause
fetal damage). And, since “[ilnfants whose mothers abuse
cocaine during pregnancy are born with a wide variety of
physical and neurological abnormalities,” ante, at 89 (KEN-
NEDY, J., concurring in judgment), which require medical at-
tention, see Brief in Opposition A7T6-AT7, the tests were of
additional medical benefit in predicting needed postnatal
treatment for the child. Thus, in their origin—before the
police were in any way involved—the tests had an immedi-
ate, not merely an “ultimate,” ante, at 82 (opinion of the
Court), purpose of improving maternal and infant health.
Several months after the testing had been initiated, a nurse
discovered that local police were arresting pregnant users of
cocaine for child abuse, the hospital’s general counsel wrote
the county solicitor to ask “what, if anything, our Medical
Center needs to do to assist you in this matter,” App. 499
(South Carolina law requires child abuse to be reported, see
S. C. Code Ann. §20-7-510), the police suggested ways to
avoid tainting evidence, and the hospital and police in con-
junction used the testing program as a means of securing
what the Court calls the “ultimate” health benefit of coercing
drug-abusing mothers into drug treatment. See ante, at 70—
73, 82. Why would there be any reason to believe that, once

it’s done in conjunction with the police and that implicates the Fourth
Amendment.”” Ante, at 75, n. 8, quoting App. 1247-1249. But all this
shows is that the explicit finding of medical purpose was not a finding of
exclusive medical purpose. As discussed later in text, the special-needs
doctrine contains no such exclusivity requirement.
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this policy of using the drug tests for their “ultimate” health
benefits had been adopted, use of them for their original,
1mmediate, benefits somehow disappeared, and testing some-
how became in its entirety nothing more than a “pretext”
for obtaining grounds for arrest? On the face of it, this
is incredible. The only evidence of the exclusively arrest-
related purpose of the testing adduced by the Court is that
the police-cooperation policy itself does not describe how to
care for cocaine-exposed infants. See ante, at 73, 82. But
of course it does not, since that policy, adopted months after
the cocaine testing was initiated, had as its only health object
the “ultimate” goal of inducing drug treatment through
threat of arrest. Does the Court really believe (or even
hope) that, once invalidation of the program challenged here
has been decreed, drug testing will cease?

In sum, there can be no basis for the Court’s purported
ability to “distinguis[h] this case from circumstances in which
physicians or psychologists, in the course of ordinary medical
procedures aimed at helping the patient herself, come across
information that . . . is subject to reporting requirements,”
ante, at 80-81, unless it is this: That the addition of a law-
enforcement-related purpose to a legitimate medical purpose
destroys applicability of the “special-needs” doctrine. But
that is quite impossible, since the special-needs doctrine was
developed, and is ordinarily employed, precisely to enable
searches by law enforcement officials who, of course, ordi-
narily have a law enforcement objective. Thus, in Griffin v.
Wisconsin, 483 U. S. 868 (1987), a probation officer received
a tip from a detective that petitioner, a felon on probation,
possessed a firearm. Accompanied by police, he conducted
a warrantless search of petitioner’s home. The weapon was
found and used as evidence in the probationer’s trial for
unlawful possession of a firearm. See id., at 870-872. Af-
firming denial of a motion to suppress, we concluded that the
“special need” of assuring compliance with terms of release
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justified a warrantless search of petitioner’s home. Notably,
we observed that a probation officer is not

“the police officer who normally conducts searches
against the ordinary citizen. He is an employee of the
State Department of Health and Social Services who,
while assuredly charged with protecting the public in-
terest, is also supposed to have in mind the welfare of
the probationer . . .. In such a setting, we think it
reasonable to dispense with the warrant requirement.”
Id., at 876-8717.

Like the probation officer, the doctors here do not “ordinarily
conduc[t] searches against the ordinary citizen,” and they are
“supposed to have in mind the welfare of the [mother and
child].” That they have in mind in addition the provision of
evidence to the police should make no difference. The Court
suggests that if police involvement in this case was in some
way incidental and after-the-fact, that would make a differ-
ence in the outcome. See ante, at 80-84. But in Griffin,
even more than here, police were involved in the search from
the very beginning; indeed, the initial tip about the gun came
from a detective. Under the factors relied upon by the
Court, the use of evidence approved in Griffin would have
been permitted only if the parole officer had been untrained
in chain-of-custody procedures, had not known of the possi-
bility a gun was present, and had been unaccompanied by
police when he simply happened upon the weapon. Why
any or all of these is constitutionally significant is baffling.

Petitioners seek to distinguish Griffin by observing that
probationers enjoy a lesser expectation of privacy than does
the general public. That is irrelevant to the point I make
here, which is that the presence of a law enforcement pur-
pose does not render the special-needs doctrine inapplicable.
In any event, I doubt whether Griffin’s reasonable expec-
tation of privacy in his home was any less than petition-
ers’ reasonable expectation of privacy in their urine taken,
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or in the urine tests performed, in a hospital—especially
in a State such as South Carolina, which recognizes no
physician-patient testimonial privilege and requires the phy-
sician’s duty of confidentiality to yield to public policy, see
McCormick v. England, 328 S. C. 627, 633, 640-642, 494 S. E.
2d 431, 434, 438-439 (App. 1997); and which requires medi-
cal conditions that indicate a violation of the law to be re-
ported to authorities, see, e. g., S. C. Code Ann. §20-7-510
(2000) (child abuse). Cf. Whalen v. Roe, 429 U. S. 589, 597
598 (1977) (privacy interest does not forbid government to
require hospitals to provide, for law enforcement purposes,
names of patients receiving prescriptions of frequently
abused drugs).

The concurrence makes essentially the same basic error as
the Court, though it puts the point somewhat differently:
“The special needs cases we have decided,” it says, “do not
sustain the active use of law enforcement . . . as an integral
part of a program which seeks to achieve legitimate, civil
objectives.” Ante, at 88. Griffin shows that is not true.
Indeed, Griffin shows that there is not even any truth in
the more limited proposition that our cases do not support
application of the special-needs exception where the “legiti-
mate, civil objectives” are sought only through the use of
law enforcement means. (Surely the parole officer in Griffin
was using threat of reincarceration to assure compliance
with parole.) But even if this latter proposition were true, it
would invalidate what occurred here only if the drug testing
sought exclusively the “ultimate” health benefits achieved by
coercing the mothers into drug treatment through threat of
prosecution. But in fact the drug testing sought, independ-
ently of law enforcement involvement, the “immediate”
health benefits of identifying drug-impaired mother and child
for necessary medical treatment. The concurrence concedes
that if the testing is conducted for medical reasons, the fact
that “prosecuting authorities then adopt legitimate proce-
dures to discover this information and prosecution follows
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... ought not to invalidate the testing.” Ante, at 90 (empha-
sis added). But here the police involvement in each case did
take place after the testing was conducted for independ-
ent reasons. Surely the concurrence cannot mean that no
police-suggested procedures (such as preserving the chain of
custody of the urine sample) can be applied until after the
testing; or that the police-suggested procedures must have
been designed after the testing. The facts in Griffin (and
common sense) show that this cannot be so. It seems to me
that the only real distinction between what the concurrence
must reasonably be thought to be approving, and what we
have here, is that here the police took the lesser step of ini-
tially threatening prosecution rather than bringing it.

* * *

As I indicated at the outset, it is not the function of this
Court—at least not in Fourth Amendment cases—to weigh
petitioners’ privacy interest against the State’s interest in
meeting the crisis of “crack babies” that developed in the
late 1980’s. I cannot refrain from observing, however, that
the outcome of a wise weighing of those interests is by no
means clear. The initial goal of the doctors and nurses who
conducted cocaine testing in this case was to refer pregnant
drug addicts to treatment centers, and to prepare for neces-
sary treatment of their possibly affected children. When
the doctors and nurses agreed to the program providing test
results to the police, they did so because (in addition to the
fact that child abuse was required by law to be reported)
they wanted to use the sanction of arrest as a strong incen-
tive for their addicted patients to undertake drug-addiction
treatment. And the police themselves used it for that be-
nign purpose, as is shown by the fact that only 30 of 253
women testing positive for cocaine were ever arrested, and
only 2 of those prosecuted. See App. 1125-1126. It would
not be unreasonable to conclude that today’s judgment,
authorizing the assessment of damages against the county
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solicitor and individual doctors and nurses who participated
in the program, proves once again that no good deed goes
unpunished.

But as far as the Fourth Amendment is concerned: There
was no unconsented search in this case. And if there was,
it would have been validated by the special-needs doctrine.
For these reasons, I respectfully dissent.
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CIRCUIT CITY STORES, INC. v. ADAMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 99-1379. Argued November 6, 2000—Decided March 21, 2001

A provision in respondent’s application for work at petitioner electronics
retailer required all employment disputes to be settled by arbitration.
After he was hired, respondent filed a state-law employment discrimina-
tion action against petitioner, which then sued in federal court to enjoin
the state-court action and to compel arbitration pursuant to the Federal
Arbitration Act (FAA). The District Court entered the requested
order. The Ninth Circuit reversed, interpreting § 1 of the FA A—which
excludes from that Act’s coverage “contracts of employment of seamen,
railroad employees, or any other class of workers engaged in foreign or
interstate commerce”—to exempt all employment contracts from the
FAA’s reach.

Held: The §1 exemption is confined to transportation workers.
Pp. 111-124.

(@) The FAA’s coverage provision, §2, compels judicial enforcement
of arbitration agreements “in any . . . contract evidencing a transaction
involving commerce.” In Allied-Bruce Terminix Cos. v. Dobson, 513
U. S. 265, the Court interpreted §2’s “involving commerce” phrase as
implementing Congress’ intent “to exercise [its] commerce power to the
fullL” Id., at 277. Pp. 111-113.

(b) The Court rejects respondent’s contention that the word “transac-
tion” in §2 extends only to commercial contracts, and that therefore an
employment contract is not a “contract evidencing a transaction involv-
ing interstate commerce” at all. If that were true, the separate §1
exemption that is here at issue would be pointless. See, e. g., Pennsy!l-
vania Dept. of Public Welfare v. Davenport, 495 U. S. 552, 562. Ac-
cordingly, any argument that arbitration agreements in employment
contracts are not covered by the FA A must be premised on the language
of the §1 exclusion itself. Pp. 113-114.

(c) The statutory text forecloses the construction that §1 excludes
all employment contracts from the FAA. Respondent relies on Allied-
Bruce’s expansive reading of “involving commerce” to contend that § 1’s
“engaged in . . . commerce” language should have a like reach, exempt-
ing from the FAA all employment contracts falling within Congress’
commerce power. This reading of § 1 runs into the insurmountable tex-
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tual obstacle that, unlike §2’s “involving commerce” language, the §1
words “any other class of workers engaged in . . . commerce” constitute
a residual phrase, following, in the same sentence, explicit reference to
“seamen” and “railroad employees.” The wording thus calls for applica-
tion of the maxim ejusdem generis, under which the residual clause
should be read to give effect to the terms “seamen” and “railroad em-
ployees,” and should be controlled and defined by reference to those
terms. See, e. g., Norfolk & Western R. Co. v. Train Dispatchers, 499
U.S.117,129. Application of ejusdem generis is also in full accord with
other sound considerations bearing upon the proper interpretation of
the clause. In prior cases, the Court has read “engaged in commerce”
as a term of art, indicating a limited assertion of federal jurisdiction.
See, e. g., United States v. American Building Maintenance Industries,
422 U. 8. 271, 279-280. The Court is not persuaded by the assertion
that its § 1 interpretation should be guided by the fact that, when Con-
gress adopted the FAA, the phrase “engaged in commerce” came close
to expressing the outer limits of its Commerce Clause power as then
understood, see, e.g., The Employers’ Liability Cases, 207 U. S. 463,
498. This fact alone does not provide any basis to adopt, “by judicial
decision, rather than amendatory legislation,” Gulf Oil Corp. v. Copp
Paving Co., 419 U. S. 186, 202, an expansive construction of the FAA’s
exclusion provision that goes beyond the meaning of the words Congress
used. While it is possible that Congress might have chosen a different
jurisdictional formulation had it known that the Court later would em-
brace a less restrictive reading of the Commerce Clause, § 1’s text pre-
cludes interpreting the exclusion provision to defeat the language of §2
as to all employment contracts. The statutory context in which the
“engaged in commerce” language is found, 7. e., in a residual provision,
and the FAA’s purpose of overcoming judicial hostility to arbitration
further compel that the § 1 exclusion be afforded a narrow construction.
The better reading of §1, in accord with the prevailing view in the
Courts of Appeals, is that §1 exempts from the FAA only employment
contracts of transportation workers. Pp. 114-119.

(d) As the Court’s conclusion is directed by §1’s text, the rather
sparse legislative history of the exclusion provision need not be as-
sessed. The Court rejects respondent’s argument that the Court’s
holding attributes an irrational intent to Congress by excluding from
the FA A’s coverage those employment contracts that most involve inter-
state commerece, 1. e., those of transportation workers, while including
employment contracts having a lesser connection to commerce. It is a
permissible inference that the former contracts were excluded because
Congress had already enacted, or soon would enact, statutes governing
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transportation workers’ employment relationships and did not wish to
unsettle established or developing statutory dispute resolution schemes
covering those workers. As for the residual exclusion of “any other
class of workers engaged in foreign or interstate commerce,” it would
be rational for Congress to ensure that workers in general would be
covered by the FAA, while reserving for itself more specific legislation
for transportation workers. Pp. 119-121.

(e) Amici argue that, under the Court’s reading, the FAA in effect
pre-empts state employment laws restricting the use of arbitration
agreements. That criticism is not properly directed at today’s holding,
but at Southland Corp. v. Keating, 465 U. S. 1, holding that Congress
intended the FAA to apply in state courts, and to pre-empt state anti-
arbitration laws to the contrary. The Court explicitly declined to over-
rule Southland in Allied-Bruce, supra, at 272, and Congress has not
moved to overturn Southland in response to Allied-Bruce. Nor is
Southland directly implicated in this case, which concerns the applica-
tion of the FAA in a federal, rather than in a state, court. The Court
should not chip away at Southland by indirection. Furthermore, there
are real benefits to arbitration in the employment context, including
avoidance of litigation costs compounded by difficult choice-of-law ques-
tions and by the necessity of bifurcating the proceedings where state
law precludes arbitration of certain types of employment claims but not
others. Adoption of respondent’s position would call into doubt the ef-
ficacy of many employers’ alternative dispute resolution procedures, in
the process undermining the FA A’s proarbitration purposes and breed-
ing litigation from a statute that seeks to avoid it. Allied-Bruce, supra,
at 275. Pp. 121-124.

194 F. 3d 1070, reversed and remanded.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J.,, and O’CONNOR, SCALIA, and THOMAS, JJ., joined. STEVENS, J., filed
a dissenting opinion, in which GINSBURG and BREYER, JJ., joined, and in
which SOUTER, J., joined as to Parts II and III, post, p. 124. SOUTER, J.,
filed a dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ.,
joined, post, p. 133.

David E. Nagle argued the cause for petitioner. With
him on the briefs were W. Stephen Cannon, Pamela G. Par-
sons, Walter E. Dellinger, Samuel Estreicher, and Rex Dar-
rell Berry.
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Michael Rubin argued the cause for respondent. With
him on the brief were Scott A. Kronland, Cliff Palefsky, and
Steven L. Robinson.*

*Briefs of amici curiae urging reversal were filed for the American
Arbitration Association by Florence M. Peterson, Jay W. Waks, and James
H. Carter; for the Chamber of Commerce of the United States of America
by Lawrence Z. Lorber, Lawrence R. Sandak, Stephen A. Bokat, and
Robin S. Conrad, for the Council for Employment Law Equity by Garry
G. Mathiason, for Credit Suisse First Boston by Stephen J. Marzen, Mere-
dith Kolsky Lewis, and Joseph T. McLaughlin; for the Employers Group
by Daniel H. Bromberg, Richard H. Sayler, and William J. Emanuel; for
the Equal Employment Advisory Council et al. by Ann Elizabeth Rees-
man, Daniel V. Yager, and Heather L. MacDougall; for the Securities
Industry Association by Michael Delikat, Stuart J. Kaswell, and George
Kramer,; for the Society for Human Resource Management by David E.
Block and Christine L. Wilson, and for the Texas Employment Law Coun-
cil by W. Carl Jordan and Robert L. Ivey.

Briefs of amici curiae urging affirmance were filed for the United
States by Solicitor General Waxman, Deputy Solicitor General Under-
wood, James A. Feldman, Henry L. Solano, Philip B. Sklover, and Robert
J. Gregory; for the State of California et al. by Bill Lockyer, Attorney
General of California, Richard M. Frank, Chief Assistant Attorney Gen-
eral, Loutis Verdugo, Jr., Assistant Attorney General, Catherine Z. Ysrael,
Supervising Deputy Attorney General, and Thomas P. Reilly, Deputy At-
torney General, and by the Attorneys General for their respective States
as follows: Janet Napolitano of Arizona, Mark Pryor of Arkansas, Ken
Salazar of Colorado, Richard Blumenthal of Connecticut, Alan G. Lance
of Idaho, James E. Ryan of Illinois, Thomas J. Miller of Towa, Thomas
F. Reilly of Massachusetts, Mike Hatch of Minnesota, Mike Moore of
Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Joseph P. Mazurek of
Montana, Frankie Sue Del Papa of Nevada, John J. Farmer, Jr., of New
Jersey, Eliot Spitzer of New York, Heidi Heitkamp of North Dakota,
D. Michael Fisher of Pennsylvania, William H. Sorrell of Vermont, Chris-
tine O. Gregoire of Washington, and Darrell V. McGraw, Jr., of West Vir-
ginia; for the Division of Labor Standards Enforcement, Department
of Industrial Relations, State of California, by William A. Reich; for
AARP by Thomas W. Osborne, Laurie A. McCann, Sally P. Dunaway,
and Melvin Radowitz; for the Association of Trial Lawyers of America
by Jeffrey Robert White, Eric Schnapper, and Frederick M. Baron; for
Law Professors by Robert Belton, James J. Brudney, David S. Schwartz,
Nathan P. Feinsinger, James E. Jones, Jr., Cynthia L. Estlund, Michael
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JUSTICE KENNEDY delivered the opinion of the Court.

Section 1 of the Federal Arbitration Act (FAA or Act) ex-
cludes from the Act’s coverage “contracts of employment of
seamen, railroad employees, or any other class of workers
engaged in foreign or interstate commerce.” 9 U.S.C. §1.
All but one of the Courts of Appeals which have addressed
the issue interpret this provision as exempting contracts of
employment of transportation workers, but not other em-
ployment contracts, from the FAA’s coverage. A different
interpretation has been adopted by the Court of Appeals
for the Ninth Circuit, which construes the exemption so that
all contracts of employment are beyond the FAA’s reach,
whether or not the worker is engaged in transportation.
It applied that rule to the instant case. We now decide that
the better interpretation is to construe the statute, as most
of the Courts of Appeals have done, to confine the exemption
to transportation workers.

I

In October 1995, respondent Saint Clair Adams applied for
a job at petitioner Circuit City Stores, Inc., a national re-
tailer of consumer electronics. Adams signed an employ-
ment application which included the following provision:

“T agree that I will settle any and all previously unas-
serted claims, disputes or controversies arising out of or

H. Gottesman, Jeffrey W. Stempel, Katherine Van Wezel, and Clyde W.
Summers; for the Lawyers’ Committee for Civil Rights Under Law et al.
by Paul W. Mollica, Daniel F. Kolb, John Payton, Norman Redlich,
Barbara R. Arnwine, Thomas J. Henderson, Richard T. Seymour, Teresa
A. Ferrante, Elaine R. Jones, Theodore M. Shaw, Norman J. Chachkin,
Charles Stephen Ralston, Dennis C. Hayes, Antonia Hernandez, Judith
L. Lichtman, Donna R. Lenhoff, Marcia D. Greenberger, Julie Gold-
scheid, and Yolanda S. Wu, for the National Academy of Arbitrators by
Dawid E. Feller and John Kagel; and for the National Employment Law-
yers Association by James M. True III and Paula A. Brantner.

Lewts Maltby filed a brief for the National Workrights Institute as
amicus curiae.
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relating to my application or candidacy for employment,
employment and/or cessation of employment with Cir-
cuit City, exclusively by final and binding arbitration
before a neutral Arbitrator. By way of example only,
such claims include claims under federal, state, and local
statutory or common law, such as the Age Discrimina-
tion in Employment Act, Title VII of the Civil Rights
Act of 1964, as amended, including the amendments of
the Civil Rights Act of 1991, the Americans with Disa-
bilities Act, the law of contract and [the] law of tort.”
App. 13 (emphasis in original).

Adams was hired as a sales counselor in Circuit City’s store
in Santa Rosa, California.

Two years later, Adams filed an employment discrimina-
tion lawsuit against Circuit City in state court, asserting
claims under California’s Fair Employment and Housing Act,
Cal. Govt. Code Ann. §12900 et seq. (West 1992 and Supp.
1997), and other claims based on general tort theories under
California law. Circuit City filed suit in the United States
District Court for the Northern District of California, seek-
ing to enjoin the state-court action and to compel arbitration
of respondent’s claims pursuant to the FAA, 9 U.S. C. §§1-
16. The District Court entered the requested order. Re-
spondent, the court concluded, was obligated by the arbitra-
tion agreement to submit his claims against the employer to
binding arbitration. An appeal followed.

While respondent’s appeal was pending in the Court of
Appeals for the Ninth Circuit, the court ruled on the key
issue in an unrelated case. The court held the FAA does
not apply to contracts of employment. See Craft v. Camp-
bell Soup Co., 177 F. 3d 1083 (1999). In the instant case,
following the rule announced in Craft, the Court of Appeals
held the arbitration agreement between Adams and Circuit
City was contained in a “contract of employment,” and so
was not subject to the FAA. 194 F. 3d 1070 (1999). Circuit
City petitioned this Court, noting that the Ninth Circuit’s
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conclusion that all employment contracts are excluded from
the FAA conflicts with every other Court of Appeals to have
addressed the question. See, e. g., McWilliams v. Logicon,
Inc., 143 F. 3d 573, 575-576 (CA10 1998); O’Neil v. Hilton
Head Hospital, 115 F. 3d 272, 274 (CA4 1997); Pryner v.
Tractor Supply Co., 109 F. 3d 354, 358 (CAT 1997); Cole v.
Burns Int’l Security Servs., 105 F. 3d 1465, 1470-1472
(CADC 1997); Rojas v. TK Commumnications, Inc., 87 F. 3d
745, 747-748 (CA5 1996); Asplundh Tree Co. v. Bates, 71 F. 3d
592, 596-601 (CA6 1995); Erving v. Virginia Squires Basket-
ball Club, 468 F. 2d 1064, 1069 (CA2 1972); Dickstein v. Du-
Pont, 443 F. 2d 783, 785 (CA1 1971); Tenney Engineering,
Inc. v. United Elec. & Machine Workers of Am., 207 F. 2d
450 (CA3 1953). We granted certiorari to resolve the issue.
529 U. S. 1129 (2000).
II

A

Congress enacted the FAA in 1925. As the Court has ex-
plained, the FAA was a response to hostility of American
courts to the enforcement of arbitration agreements, a judi-
cial disposition inherited from then-longstanding English
practice. See, e. g., Allied-Bruce Terminix Cos. v. Dobson,
513 U. S. 265, 270-271 (1995); Gilmer v. Interstate/Johnson
Lane Corp., 500 U. S. 20, 24 (1991). To give effect to this
purpose, the FAA compels judicial enforcement of a wide
range of written arbitration agreements. The FAA’s cover-
age provision, §2, provides that

“la] written provision in any maritime transaction or a
contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out
of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writ-
ing to submit to arbitration an existing controversy aris-
ing out of such a contract, transaction, or refusal, shall
be valid, irrevocable, and enforceable, save upon such
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grounds as exist at law or in equity for the revocation
of any contract.” 9 U.S.C. §2.

We had occasion in Allied-Bruce, supra, at 273-277, to
consider the significance of Congress’ use of the words “in-
volving commerce” in §2. The analysis began with a reaf-
firmation of earlier decisions concluding that the FAA was
enacted pursuant to Congress’ substantive power to regulate
interstate commerce and admiralty, see Prima Paint Corp.
v. Flood & Conklin Mfyg. Co., 388 U. S. 395, 405 (1967), and
that the Act was applicable in state courts and pre-emptive
of state laws hostile to arbitration, see Southland Corp. v.
Keating, 465 U. S. 1 (1984). Relying upon these background
principles and upon the evident reach of the words “involv-
ing commerce,” the Court interpreted §2 as implementing
Congress’ intent “to exercise [its] commerce power to the
full.” Allied-Bruce, supra, at 277.

The instant case, of course, involves not the basic coverage
authorization under §2 of the Act, but the exemption from
coverage under §1. The exemption clause provides the Act
shall not apply “to contracts of employment of seamen,
railroad employees, or any other class of workers engaged
in foreign or interstate commerce.” 9 U.S.C. §1. Most
Courts of Appeals conclude the exclusion provision is limited
to transportation workers, defined, for instance, as those
workers “‘actually engaged in the movement of goods in in-
terstate commerce.”” Cole, supra, at 1471. As we stated
at the outset, the Court of Appeals for the Ninth Circuit
takes a different view and interprets the §1 exception to
exclude all contracts of employment from the reach of the
FAA. This comprehensive exemption had been advocated
by amici curiae in Gilmer, where we addressed the ques-
tion whether a registered securities representative’s em-
ployment diserimination claim under the Age Discrimination
in Employment Act of 1967, 81 Stat. 602, as amended, 29
U. S. C. §621 et seq., could be submitted to arbitration pursu-
ant to an agreement in his securities registration application.
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Concluding that the application was not a “contract of em-
ployment” at all, we found it unnecessary to reach the mean-
ing of §1. See Gilmer, supra, at 25, n. 2. There is no such
dispute in this case; while Circuit City argued in its peti-
tion for certiorari that the employment application signed
by Adams was not a “contract of employment,” we declined
to grant certiorari on this point. So the issue reserved in
Gilmer is presented here.
B

Respondent, at the outset, contends that we need not ad-
dress the meaning of the § 1 exclusion provision to decide the
case in his favor. In his view, an employment contract is
not a “contract evidencing a transaction involving interstate
commerce” at all, since the word “transaction” in § 2 extends
only to commercial contracts. See Craft, 177 F. 3d, at 1085
(concluding that §2 covers only “commercial dealls] or mer-
chant’s sale[s]”). This line of reasoning proves too much, for
it would make the §1 exclusion provision superfluous. If all
contracts of employment are beyond the scope of the Act
under the § 2 coverage provision, the separate exemption for
“contracts of employment of seamen, railroad employees, or
any other class of workers engaged in . . . interstate com-
merce” would be pointless. See, e. g., Pennsylvania Dept.
of Public Welfare v. Davenport, 495 U.S. 552, 562 (1990)
(“Our cases express a deep reluctance to interpret a statu-
tory provision so as to render superfluous other provisions
in the same enactment”). The proffered interpretation of
“evidencing a transaction involving commerce,” furthermore,
would be inconsistent with Gilmer v. Interstate/Johnson
Lane Corp., 500 U. S. 20 (1991), where we held that §2 re-
quired the arbitration of an age discrimination claim based
on an agreement in a securities registration application, a
dispute that did not arise from a “commercial deal or mer-
chant’s sale.” Nor could respondent’s construction of §2
be reconciled with the expansive reading of those words
adopted in Allied-Bruce, 513 U. S., at 277, 279-280. If, then,
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there is an argument to be made that arbitration agreements
in employment contracts are not covered by the Act, it must
be premised on the language of the §1 exclusion provision
itself.

Respondent, endorsing the reasoning of the Court of Ap-
peals for the Ninth Circuit that the provision excludes all
employment contracts, relies on the asserted breadth of the
words “contracts of employment of . . . any other class of
workers engaged in . . . commerce.” Referring to our con-
struction of §2’s coverage provision in Allied-Bruce—con-
cluding that the words “involving commerce” evidence the
congressional intent to regulate to the full extent of its
commerce power—respondent contends §1’s interpretation
should have a like reach, thus exempting all employment con-
tracts. The two provisions, it is argued, are coterminous;
under this view the “involving commerce” provision brings
within the FAA’s scope all contracts within the Congress’
commerce power, and the “engaged in . . . commerce” lan-
guage in §1 in turn exempts from the FAA all employment
contracts falling within that authority.

This reading of § 1, however, runs into an immediate and,
in our view, insurmountable textual obstacle. Unlike the
“involving commerce” language in § 2, the words “any other
class of workers engaged in . . . commerce” constitute a resid-
ual phrase, following, in the same sentence, explicit reference
to “seamen” and “railroad employees.” Construing the re-
sidual phrase to exclude all employment contracts fails to
give independent effect to the statute’s enumeration of the
specific categories of workers which precedes it; there would
be no need for Congress to use the phrases “seamen” and
“railroad employees” if those same classes of workers were
subsumed within the meaning of the “engaged in . . . com-
merce” residual clause. The wording of §1 calls for the
application of the maxim ejusdem generis, the statutory
canon that “[wlhere general words follow specific words in a
statutory enumeration, the general words are construed to
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embrace only objects similar in nature to those objects enu-
merated by the preceding specific words.” 2A N. Singer,
Sutherland on Statutes and Statutory Construction §47.17
(1991); see also Norfolk & Western R. Co. v. Train Dispatch-
ers, 499 U. S. 117, 129 (1991). Under this rule of construc-
tion the residual clause should be read to give effect to the
terms “seamen” and “railroad employees,” and should itself
be controlled and defined by reference to the enumerated
categories of workers which are recited just before it; the
interpretation of the clause pressed by respondent fails to
produce these results.

Canons of construction need not be conclusive and are
often countered, of course, by some maxim pointing in a dif-
ferent direction. The application of the rule ejusdem gen-
eris in this case, however, is in full accord with other sound
considerations bearing upon the proper interpretation of the
clause. For even if the term “engaged in commerce” stood
alone in § 1, we would not construe the provision to exclude
all contracts of employment from the FAA. Congress uses
different modifiers to the word “commerce” in the design and
enactment of its statutes. The phrase “affecting commerce”
indicates Congress’ intent to regulate to the outer limits
of its authority under the Commerce Clause. See, e.g.,
Allied-Bruce, 513 U. S., at 277. The “involving commerce”
phrase, the operative words for the reach of the basic cover-
age provision in § 2, was at issue in Allied-Bruce. That par-
ticular phrase had not been interpreted before by this Court.
Considering the usual meaning of the word “involving,” and
the pro-arbitration purposes of the FAA, Allied-Bruce held
the “word ‘involving,” like ‘affecting,” signals an intent to
exercise Congress’ commerce power to the full.” Ibid. Un-
like those phrases, however, the general words “in com-
merce” and the specific phrase “engaged in commerce” are
understood to have a more limited reach. In Allied-Bruce
itself the Court said the words “in commerce” are “often-
found words of art” that we have not read as expressing
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congressional intent to regulate to the outer limits of author-
ity under the Commerce Clause. Id., at 273; see also United
States v. American Building Maintenance Industries, 422
U. S. 271, 279-280 (1975) (phrase “engaged in commerce” is
“a term of art, indicating a limited assertion of federal juris-
diction”); Jones v. United States, 529 U. S. 848, 855 (2000)
(phrase “used in commerce” “is most sensibly read to mean
active employment for commercial purposes, and not merely
a passive, passing, or past connection to commerce”).

It is argued that we should assess the meaning of the
phrase “engaged in commerce” in a different manner here,
because the FAA was enacted when congressional authority
to regulate under the commerce power was to a large extent
confined by our decisions. See United States v. Lopez, 514
U. S. 549, 556 (1995) (noting that Supreme Court decisions
beginning in 1937 “ushered in an era of Commerce Clause
jurisprudence that greatly expanded the previously defined
authority of Congress under that Clause”). When the FAA
was enacted in 1925, respondent reasons, the phrase “en-
gaged in commerce” was not a term of art indicating a lim-
ited assertion of congressional jurisdiction; to the contrary,
it is said, the formulation came close to expressing the outer
limits of Congress’ power as then understood. See, e. g., The
Employers’ Liability Cases, 207 U. S. 463, 498 (1908) (hold-
ing unconstitutional jurisdictional provision in Federal Em-
ployers Liability Act (FELA) covering the employees of
“every common carrier engaged in trade or commerce”); Sec-
ond Employers’ Liability Cases, 223 U. S. 1, 48-49 (1912);
but cf. Illinois Central R. Co. v. Behrens, 233 U. S. 473 (1914)
(noting in dicta that the amended FELA’s application to com-
mon carriers “while engaging in commerce” did not reach
all employment relationships within Congress’ commerce
power). Were this mode of interpretation to prevail, we
would take into account the scope of the Commerce Clause,
as then elaborated by the Court, at the date of the FAA’s
enactment in order to interpret what the statute means now.
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A variable standard for interpreting common, jurisdic-
tional phrases would contradict our earlier cases and bring
instability to statutory interpretation. The Court has de-
clined in past cases to afford significance, in construing the
meaning of the statutory jurisdictional provisions “in com-
merce” and “engaged in commerce,” to the circumstance that
the statute predated shifts in the Court’s Commerce Clause
cases. In F'TC v. Bunte Brothers, Inc., 312 U. S. 349 (1941),
the Court rejected the contention that the phrase “in com-
merce” in §5 of the Federal Trade Commission Act, 38 Stat.
719, 15 U. S. C. §45, a provision enacted by Congress in 1914,
should be read in as expansive a manner as “affecting com-
merce.” See Bumnte Bros., supra, at 350-351. We enter-
tained a similar argument in a pair of cases decided in the
1974 Term concerning the meaning of the phrase “engaged
in commerce” in §7 of the Clayton Act, 38 Stat. 731, 15
U.S.C. §18, another 1914 congressional enactment. See
American Building Maintenance, supra, at 277-283; Gulf
01l Corp. v. Copp Paving Co., 419 U. S. 186, 199-202 (1974).
We held that the phrase “engaged in commerce” in §7
“means engaged in the flow of interstate commerce, and was
not intended to reach all corporations engaged in activities
subject to the federal commerce power.” American Build-
mg Maintenance, supra, at 283; cf. Gulf O1il, supra, at 202
(expressing doubt as to whether an “argument from the his-
tory and practical purposes of the Clayton Act” could justify
“radical expansion of the Clayton Act’s scope beyond that
which the statutory language defines”).

The Court’s reluctance to accept contentions that Congress
used the words “in commerce” or “engaged in commerce” to
regulate to the full extent of its commerce power rests on
sound foundation, as it affords objective and consistent sig-
nificance to the meaning of the words Congress uses when it
defines the reach of a statute. To say that the statutory
words “engaged in commerce” are subject to variable inter-
pretations depending upon the date of adoption, even a date
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before the phrase became a term of art, ignores the reason
why the formulation became a term of art in the first place:
The plain meaning of the words “engaged in commerce” is
narrower than the more open-ended formulations “affecting
commerce” and “involving commerce.” See, e. g., Gulf O1l,
supra, at 195 (phrase “engaged in commerce” “appears to
denote only persons or activities within the flow of interstate
commerce”). It would be unwieldy for Congress, for the
Court, and for litigants to be required to deconstruct statu-
tory Commerce Clause phrases depending upon the year of
a particular statutory enactment.

In rejecting the contention that the meaning of the phrase
“engaged in commerce” in §1 of the FAA should be given a
broader construction than justified by its evident language
simply because it was enacted in 1925 rather than 1938, we
do not mean to suggest that statutory jurisdictional formula-
tions “necessarily have a uniform meaning whenever used
by Congress.” American Building Maintenance Indus-
tries, supra, at 277. As the Court has noted: “The judicial
task in marking out the extent to which Congress has exer-
cised its constitutional power over commerce is not that of
devising an abstract formula.” A. B. Kirschbaum Co. V.
Walling, 316 U. S. 517, 520 (1942). We must, of course, con-
strue the “engaged in commerce” language in the FAA with
reference to the statutory context in which it is found and
in a manner consistent with the FA A’s purpose. These con-
siderations, however, further compel that the §1 exclusion
provision be afforded a narrow construction. As discussed
above, the location of the phrase “any other class of workers
engaged in . . . commerce” in a residual provision, after
specific categories of workers have been enumerated, under-
mines any attempt to give the provision a sweeping, open-
ended construction. And the fact that the provision is con-
tained in a statute that “seeks broadly to overcome judicial
hostility to arbitration agreements,” Allied-Bruce, 513 U. S.,
at 272-273, which the Court concluded in Allied-Bruce coun-
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seled in favor of an expansive reading of § 2, gives no reason
to abandon the precise reading of a provision that exempts
contracts from the FAA’s coverage.

In sum, the text of the FAA forecloses the construction of
§1 followed by the Court of Appeals in the case under re-
view, a construction which would exclude all employment
contracts from the FAA. While the historical arguments
respecting Congress’ understanding of its power in 1925 are
not insubstantial, this fact alone does not give us basis to
adopt, “by judicial decision rather than amendatory legisla-
tion,” Gulf O1l, supra, at 202, an expansive construction of
the FA A’s exclusion provision that goes beyond the meaning
of the words Congress used. While it is of course possible
to speculate that Congress might have chosen a different ju-
risdictional formulation had it known that the Court would
soon embrace a less restrictive reading of the Commerce
Clause, the text of §1 precludes interpreting the exclusion
provision to defeat the language of §2 as to all employment
contracts. Section 1 exempts from the FAA only contracts
of employment of transportation workers.

C

As the conclusion we reach today is directed by the text of
§ 1, we need not assess the legislative history of the exclusion
provision. See Ratzlaf v. United States, 510 U. S. 135, 147-
148 (1994) (“[W]e do not resort to legislative history to cloud
a statutory text that is clear”). We do note, however, that
the legislative record on the §1 exemption is quite sparse.
Respondent points to no language in either Committee Re-
port addressing the meaning of the provision, nor to any
mention of the §1 exclusion during debate on the FAA on
the floor of the House or Senate. Instead, respondent places
greatest reliance upon testimony before a Senate subcommit-
tee hearing suggesting that the exception may have been
added in response to the objections of the president of the
International Seamen’s Union of America. See Hearing on
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S. 4213 and S. 4214 before a Subcommittee of the Senate
Committee on the Judiciary, 67th Cong., 4th Sess., 9 (1923).
Legislative history is problematic even when the attempt is
to draw inferences from the intent of duly appointed commit-
tees of the Congress. It becomes far more so when we con-
sult sources still more steps removed from the full Congress
and speculate upon the significance of the fact that a certain
interest group sponsored or opposed particular legislation.
Cf. Kelly v. Robinson, 479 U. S. 36, 51, n. 13 (1986) (“[N]one
of those statements was made by a Member of Congress, nor
were they included in the official Senate and House Reports.
We decline to accord any significance to these statements”).
We ought not attribute to Congress an official purpose based
on the motives of a particular group that lobbied for or
against a certain proposal—even assuming the precise intent
of the group can be determined, a point doubtful both as a
general rule and in the instant case. It is for the Congress,
not the courts, to consult political forces and then decide how
best to resolve conflicts in the course of writing the objective
embodiments of law we know as statutes.

Nor can we accept respondent’s argument that our holding
attributes an irrational intent to Congress. “Under peti-
tioner’s reading of § 1,” he contends, “those employment con-
tracts most involving interstate commerce, and thus most
assuredly within the Commerce Clause power in 1925 . . . are
excluded from [the] Act’s coverage; while those employment
contracts having a less direct and less certain connection to
interstate commerce . . . would come within the Act’s af-
firmative coverage and would not be excluded.” Brief for
Respondent 38 (emphases in original).

We see no paradox in the congressional decision to exempt
the workers over whom the commerce power was most ap-
parent. To the contrary, it is a permissible inference that
the employment contracts of the classes of workers in §1
were excluded from the FAA precisely because of Congress’
undoubted authority to govern the employment relationships
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at issue by the enactment of statutes specific to them. By
the time the FA A was passed, Congress had already enacted
federal legislation providing for the arbitration of disputes
between seamen and their employers, see Shipping Com-
missioners Act of 1872, 17 Stat. 262. When the FAA was
adopted, moreover, grievance procedures existed for railroad
employees under federal law, see Transportation Act of 1920,
§8300-316, 41 Stat. 456, and the passage of a more compre-
hensive statute providing for the mediation and arbitration
of railroad labor disputes was imminent, see Railway Labor
Act of 1926, 44 Stat. 577, 46 U.S. C. §651 (repealed). It
is reasonable to assume that Congress excluded “seamen”
and “railroad employees” from the FAA for the simple rea-
son that it did not wish to unsettle established or develop-
ing statutory dispute resolution schemes covering specific
workers.

As for the residual exclusion of “any other class of workers
engaged in foreign or interstate commerce,” Congress’ dem-
onstrated concern with transportation workers and their
necessary role in the free flow of goods explains the linkage
to the two specific, enumerated types of workers identified
in the preceding portion of the sentence. It would be ra-
tional for Congress to ensure that workers in general would
be covered by the provisions of the FA A, while reserving for
itself more specific legislation for those engaged in transpor-
tation. See Prymer v. Tractor Supply Co., 109 F. 3d, at 358
(Posner, C. J.). Indeed, such legislation was soon to follow,
with the amendment of the Railway Labor Act in 1936 to
include air carriers and their employees, see 49 Stat. 1189,
45 U. 8. C. §§181-188.

I11

Various amici, including the attorneys general of 21
States, object that the reading of the §1 exclusion provision
adopted today intrudes upon the policies of the separate
States. They point out that, by requiring arbitration agree-
ments in most employment contracts to be covered by the
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FAA, the statute in effect pre-empts those state employment
laws which restrict or limit the ability of employees and em-
ployers to enter into arbitration agreements. It is argued
that States should be permitted, pursuant to their traditional
role in regulating employment relationships, to prohibit em-
ployees like respondent from contracting away their right to
pursue state-law discrimination claims in court.

It is not our holding today which is the proper target of
this criticism. The line of argument is relevant instead to
the Court’s decision in Southland Corp. v. Keating, 465 U. S.
1 (1984), holding that Congress intended the FAA to apply
in state courts, and to pre-empt state antiarbitration laws to
the contrary. See id., at 16.

The question of Southland’s continuing vitality was given
explicit consideration in Allied-Bruce, and the Court de-
clined to overrule it. 513 U. S., at 272; see also id., at 282
(O’CONNOR, J., concurring). The decision, furthermore, is
not directly implicated in this case, which concerns the appli-
cation of the FAA in a federal, rather than in a state, court.
The Court should not chip away at Southland by indirection,
especially by the adoption of the variable statutory interpre-
tation theory advanced by the respondent in the instant case.
Not all of the Justices who join today’s holding agreed with
Allied-Bruce, see 513 U. S., at 284 (SCALIA, J., dissenting);
1d., at 285 (THOMAS, J., dissenting), but it would be incongru-
ous to adopt, as we did in Allied-Bruce, a conventional read-
ing of the FAA’s coverage in §2 in order to implement pro-
arbitration policies and an unconventional reading of the
reach of §1 in order to undo the same coverage. In Allied-
Bruce the Court noted that Congress had not moved to over-
turn Southland, see 513 U. S., at 272; and we now note that
it has not done so in response to Allied-Bruce itself.

Furthermore, for parties to employment contracts not
involving the specific exempted categories set forth in §1, it
is true here, just as it was for the parties to the contract
at issue in Allied-Bruce, that there are real benefits to the
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enforcement of arbitration provisions. We have been clear
in rejecting the supposition that the advantages of the ar-
bitration process somehow disappear when transferred to
the employment context. See Gilmer, 500 U. S., at 30-32.
Arbitration agreements allow parties to avoid the costs of
litigation, a benefit that may be of particular importance
in employment litigation, which often involves smaller sums
of money than disputes concerning commercial contracts.
These litigation costs to parties (and the accompanying bur-
den to the courts) would be compounded by the difficult
choice-of-law questions that are often presented in disputes
arising from the employment relationship, cf. Egelhoff v.
Egelhoff, post, at 149 (noting possible “choice-of-law prob-
lems” presented by state laws affecting administration of
Employee Retirement Income Security Act of 1974 plans),
and the necessity of bifurcation of proceedings in those cases
where state law precludes arbitration of certain types of
employment claims but not others. The considerable com-
plexity and uncertainty that the construction of §1 urged
by respondent would introduce into the enforceability of
arbitration agreements in employment contracts would call
into doubt the efficacy of alternative dispute resolution pro-
cedures adopted by many of the Nation’s employers, in the
process undermining the FA A’s proarbitration purposes and
“breeding litigation from a statute that seeks to avoid it.”
Allied-Bruce, supra, at 275. The Court has been quite spe-
cific in holding that arbitration agreements can be enforced
under the FAA without contravening the policies of con-
gressional enactments giving employees specific protection
against diserimination prohibited by federal law; as we noted
in Gilmer, “‘[bly agreeing to arbitrate a statutory claim, a
party does not forgo the substantive rights afforded by the
statute; it only submits to their resolution in an arbitral,
rather than a judicial, forum.”” 500 U. S., at 26 (quoting Mit-
subishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U. S. 614, 628 (1985)). Gilmer, of course, involved a federal
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statute, while the argument here is that a state statute ought
not be denied state judicial enforcement while awaiting the
outcome of arbitration. That matter, though, was addressed
in Southland and Allied-Bruce, and we do not revisit the
question here.

* * *

For the foregoing reasons, the judgment of the Court
of Appeals for the Ninth Circuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE GINSBURG and
JUSTICE BREYER join, and with whom JUSTICE SOUTER joins
as to Parts II and III, dissenting.

JUSTICE SOUTER has cogently explained why the Court’s
parsimonious construction of §1 of the Federal Arbitration
Act (FAA or Act) is not consistent with its expansive reading
of §2. I join his dissent, but believe that the Court’s heavy
reliance on the views expressed by the Courts of Appeals
during the past decade makes it appropriate to comment
on three earlier chapters in the history of this venerable
statute.

I

Section 2 of the FAA makes enforceable written agree-
ments to arbitrate “in any maritime transaction or a contract
evidencing a transaction involving commerce.” 9 U.S.C.
§2. If we were writing on a clean slate, there would be
good reason to conclude that neither the phrase “maritime
transaction” nor the phrase “contract evidencing a trans-
action involving commerce” was intended to encompass em-
ployment contracts.!

! Doing so, in any event, is not precluded by our decision in Allied-Bruce
Terminix Cos. v. Dobson, 513 U. S. 265 (1995). While we held that §2 of
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The history of the Act, which is extensive and well docu-
mented, makes clear that the FAA was a response to the
refusal of courts to enforce commercial arbitration agree-
ments, which were commonly used in the maritime context.
The original bill was drafted by the Committee on Com-
merce, Trade, and Commercial Law of the American Bar As-
sociation (ABA) upon consideration of “the further extension
of the principle of commercial arbitration.” Report of the
Forty-third Annual Meeting of the ABA, 45 A. B. A. Rep. 75
(1920) (emphasis added). As drafted, the bill was under-
stood by Members of Congress to “simply provid[e] for one
thing, and that is to give an opportunity to enforce an agree-
ment in commercial contracts and admiralty contracts.”
65 Cong. Rec. 1931 (1924) (remarks of Rep. Graham) (empha-
sis added).? It is no surprise, then, that when the legislation

the FAA evinces Congress’ intent to exercise its full Commerce Clause
power, id., at 277, the case did not involve a contract of employment, nor
did it consider whether such contracts fall within either category of §2’s
coverage provision, however broadly construed, in light of the legislative
history detailed infra this page and 126-127.

2Consistent with this understanding, Rep. Mills, who introduced the
original bill in the House, explained that it “provides that where there are
commercial contracts and there is disagreement under the contract, the
court can [en]force an arbitration agreement in the same way as other
portions of the contract.” 65 Cong. Rec., at 11080 (emphasis added).
And before the Senate, the chairman of the New York Chamber of Com-
merce, one of the many business organizations that requested introduction
of the bill, testified that it was needed to “enable business men to settle
their disputes expeditiously and economically, and will reduce the conges-
tion in the Federal and State courts.” Hearing on S. 4213 and S. 4214
before a Subcommittee of the Senate Committee on the Judiciary, 67th
Cong., 4th Sess., 2 (1923) (Hearing) (emphasis added). See also id., at 14
(letter of H. Hoover, Secretary of Commerce) (“I have been, as you may
know, very strongly impressed with the urgent need of a Federal commer-
cial arbitration act. The American Bar Association has now joined hands
with the business men of this country to the same effect and unanimously
approved” the bill drafted by the ABA committee and introduced in both
Houses of Congress (emphasis added)).
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was first introduced in 19222 it did not mention employment
contracts, but did contain a rather precise definition of the
term “maritime transactions” that underscored the commer-
cial character of the proposed bill.* Indeed, neither the his-
tory of the drafting of the original bill by the ABA, nor the
records of the deliberations in Congress during the years
preceding the ultimate enactment of the Act in 1925, contain
any evidence that the proponents of the legislation intended
it to apply to agreements affecting employment.
Nevertheless, the original bill was opposed by representa-
tives of organized labor, most notably the president of the
International Seamen’s Union of America,” because of their

3S. 4214, 67th Cong., 4th Sess. (1922) (S. 4214); H. R. 13522, 67th Cong.,
4th Sess. (1922) (H. R. 13522). See 64 Cong. Rec. 732, 797 (1922).

4“[M]aritime transactions” was defined as “charter parties, bills of lad-
ing of water carriers, agreements relating to wharfage, supplies furnished
vessels or repairs to vessels, seamen’s wages, collisions, or any other mat-
ters in foreign or interstate commerce which, if the subject of controversy,
would be embraced within admiralty jurisdiction.” S. 4214, §1; H. R.
13522, §1. Although there was no illustrative definition of “contract evi-
dencing a transaction involving commerce,” the draft defined “commerce”
as “commerce among the several States or with foreign nations, or in any
Territory of the United States or in the District of Columbia, or between
any such Territory and another, or between any such Territory and any
State or foreign nation, or between the District of Columbia and any State
or Territory or foreign nation.” S. 4214, §1; H. R. 13522, §1. Considered
together, these definitions embrace maritime and nonmaritime commercial
transactions, and with one possible exception do not remotely suggest cov-
erage of employment contracts. That exception, “seamen’s wages,” was
eliminated by the time the bill was reintroduced in the next session of
Congress, when the exclusions in §1 were added. See Joint Hearings on
S. 1005 and H. R. 646 before the Subcommittees of the Committees on the
Judiciary, 68th Cong., 1st Sess., 2 (1924) (Joint Hearings); see also infra,
at 127. These definitions were enacted as amended and remain essen-
tially the same today.

5He stated:

“[TThis bill provides for reintroduction of forced or involuntary labor, if
the freeman through his necessities shall be induced to sign. Will such
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concern that the legislation might authorize federal judicial
enforcement of arbitration clauses in employment contracts
and collective-bargaining agreements.® In response to those
objections, the chairman of the ABA committee that drafted
the legislation emphasized at a Senate Judiciary Subcommit-
tee hearing that “[i]t is not intended that this shall be an act
referring to labor disputes, at all,” but he also observed that
“if your honorable committee should feel that there is any
danger of that, they should add to the bill the following lan-
guage, ‘but nothing herein contained shall apply to seamen
or any class of workers in interstate and foreign commerce.’”
Hearing 9. Similarly, another supporter of the bill, then
Secretary of Commerce Herbert Hoover, suggested that “[i]f
objection appears to the inclusion of workers’ contracts in
the law’s scheme, it might be well amended by stating ‘but
nothing herein contained shall apply to contracts of employ-
ment of seamen, railroad employees, or any other class of
workers engaged in interstate or foreign commerce.”” Id.,
at 14. The legislation was reintroduced in the next session
of Congress with Secretary Hoover’s exclusionary language
added to §1,” and the amendment eliminated organized la-
bor’s opposition to the proposed law.®

contracts be signed? KEsau agreed, because he was hungry. It was the
desire to live that caused slavery to begin and continue. With the grow-
ing hunger in modern society, there will be but few that will be able to
resist. The personal hunger of the seaman, and the hunger of the wife
and children of the railroad man will surely tempt them to sign, and
so with sundry other workers in ‘Interstate and Foreign Commerce.””
Proceedings of the Twenty-sixth Annual Convention of the International
Seamen’s Union of America 203-204 (1923) (emphasis added).

6See Hearing 9. See also Textile Workers v. Lincoln Mills of Ala., 353
U. S. 448, 466-467, n. 2 (1957) (Frankfurter, J., dissenting).

"See Joint Hearings 2.

8Indeed, in a postenactment comment on the amendment, the Executive
Council of the American Federation of Labor reported:

“Protests from the American Federation of Labor and the International
Seamen’s Union brought an amendment which provided that ‘nothing
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That amendment is what the Court construes today. His-
tory amply supports the proposition that it was an uncontro-
versial provision that merely confirmed the fact that no one
interested in the enactment of the FAA ever intended or
expected that §2 would apply to employment contracts. It
is particularly ironic, therefore, that the amendment has pro-
vided the Court with its sole justification for refusing to give
the text of §2 a natural reading. Playing ostrich to the
substantial history behind the amendment, see ante, at 119
(“[W]e need not assess the legislative history of the exclusion
provision”), the Court reasons in a vacuum that “[iJf all con-
tracts of employment are beyond the scope of the Act under
the §2 coverage provision, the separate exemption” in §1
“would be pointless,” ante, at 113. But contrary to the
Court’s suggestion, it is not “pointless” to adopt a clarifying
amendment in order to eliminate opposition to a bill. More-
over, the majority’s reasoning is squarely contradicted by
the Court’s approach in Bernhardt v. Polygraphic Co. of
America, 350 U. S. 198, 200, 201, n. 3 (1956), where the Court
concluded that an employment contract did not “evidence ‘a
transaction involving commerce’ within the meaning of § 2 of
the Act,” and therefore did not “reach the further question
whether in any event petitioner would be included in ‘any
other class of workers’ within the exceptions of §1 of the
Act.”

The irony of the Court’s reading of § 2 to include contracts
of employment is compounded by its cramped interpretation
of the exclusion inserted into §1. As proposed and enacted,
the exclusion fully responded to the concerns of the Seamen’s
Union and other labor organizations that §2 might encom-

herein contained shall apply to contracts of employment of seamen, rail-
road employes or any other class of workers engaged in foreign or inter-
state commerce.” This exempted labor from the provisions of the law,
although its sponsors denied there was any intention to include labor dis-
putes.” Proceedings of the Forty-fiftth Annual Convention of the Ameri-
can Federation of Labor 52 (1925).
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pass employment contracts by expressly exempting the labor
agreements not only of “seamen” and “railroad employees,”
but also of “any other class of workers engaged in foreign
or interstate commerce.” 9 U.S.C. §1 (emphasis added).
Today, however, the Court fulfills the original—and origi-
nally unfounded—fears of organized labor by essentially re-
writing the text of §1 to exclude the employment contracts
solely of “seamen, railroad employees, or any other class of
[transportation] workers engaged in foreign or interstate
commerce.” See ante, at 119. In contrast, whether one
views the legislation before or after the amendment to § 1, it
is clear that it was not intended to apply to employment con-
tracts at all.
II

A quarter century after the FAA was passed, many
Courts of Appeals were presented with the question whether
collective-bargaining agreements were “contracts of employ-
ment” for purposes of §1’s exclusion. The courts split over
that question, with at least the Third, Fourth, and Fifth Cir-
cuits answering in the affirmative,” and the First and Sixth
Circuits answering in the negative.l Most of these cases
neither involved employees engaged in transportation nor
turned on whether the workers were so occupied. Indeed,
the general assumption seemed to be, as the Sixth Circuit
stated early on, that §1 “was deliberately worded by the
Congress to exclude from the [FAA] all contracts of employ-

9 Lincoln Mills of Ala. v. Textile Workers, 230 F. 2d 81, 86 (CA5 1956),
rev’d on other grounds, 353 U. S. 448 (1957); Electrical Workers v. Miller
Metal Products, Inc., 215 F. 2d 221, 224 (CA4 1954); Electric R. and Motor
Coach Employees v. Pennsylvania Greyhound Lines, Inc., 192 F. 2d 310,
313 (CA3 1951). Apparently, two other Circuits shared this view. See
Mercury Oil Refining Co. v. Oil Workers, 187 F. 2d 980, 983 (CA10 1951);
Shirley-Herman Co. v. Hod Carriers, 182 F. 2d 806, 809 (CA2 1950).

10 Electrical Workers v. General Elec. Co., 233 F. 2d 85, 100 (CA1 1956),
aff’d on other grounds, 353 U. S. 547 (1957); Hoover Motor Express Co.,
Inc. v. Teamsters, 217 F. 2d 49, 53 (CA6 1954).
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ment of workers engaged in interstate commerce.” Gatliff
Coal Co. v. Cox, 142 F. 2d 876, 882 (1944).

The contrary view that the Court endorses today—namely,
that only employees engaged in interstate transportation are
excluded by § 1—was not expressed until 1954, by the Third
Circuit in Tenney Engineering, Inc. v. Electrical Workers,
207 F. 2d 450, 452 (1953). And that decision, significantly,
was rejected shortly thereafter by the Fourth Circuit. See
Electrical Workers v. Miller Metal Products, Inc., 215 F. 2d
221, 224 (1954). The conflict among the Circuits that per-
sisted in the 1950’s thus suggests that it may be inappropri-
ate to attach as much weight to recent Court of Appeals
opinions as the Court does in this case. See ante, at 109,
110-111, 112.

Even more important than the 1950’s conflict, however, is
the way in which this Court tried to resolve the debate. In
Textile Workers v. Lincoln Mills of Ala., 353 U. S. 448 (1957),
the Court granted certiorari to consider the union’s claim
that, in a suit brought under §301 of the Labor Management
Relations Act, 1947 (LMRA), a federal court may enforce
the arbitration clause in a collective-bargaining agreement.
The union argued that such authority was implicitly granted
by §301 and explicitly granted by §2 of the FAA. In sup-
port of the latter argument, the union asked the Court to
rule either that a collective-bargaining agreement is not a
“contrac[t] of employment” within the meaning of the exclu-
sion in §1, or that the exclusion is limited to transportation
workers.!! The Court did not accept either argument, but
held that §301 itself provided the authority to compel arbi-
tration. The fact that the Court relied on §301 of the
LMRA, a statutory provision that does not mention arbitra-
tion, rather than the FAA, a statute that expressly author-
izes the enforcement of arbitration agreements, strongly im-
plies that the Court had concluded that the FAA simply did

11 See Brief for Petitioner in Textile Workers v. Lincoln Mills of Ala.,
0. T. 1956, No. 211, pp. 53-59.
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not apply because §1 exempts labor contracts. That was
how Justice Frankfurter, who of course was present during
the deliberations on the case, explained the disposition of the
FAA issues. See 353 U. S., at 466-468 (dissenting opinion).'?

Even if Justice Frankfurter’s description of the majority’s
rejection of the applicability of the FAA does not suffice to
establish Textile Workers as precedent for the meaning of
§1, his opinion unquestionably reveals his own interpreta-
tion of the Act. Moreover, given that Justice Marshall and
I have also subscribed to that reading of §1,* and that three
more Members of this Court do so in dissenting from today’s
decision, it follows that more Justices have endorsed that
view than the one the Court now adopts. That fact, of
course, does not control the disposition of this case, but it
does seem to me that it is entitled to at least as much respect
as the number of Court of Appeals decisions to which the
Court repeatedly refers.

I11

Times have changed. Judges in the 19th century dis-
favored private arbitration. The 1925 Act was intended to
overcome that attitude, but a number of this Court’s cases
decided in the last several decades have pushed the pendu-

12Tn Justice Frankfurter’s words,

“Naturally enough, I find rejection, though not explicit, of the availability
of the Federal Arbitration Act to enforce arbitration clauses in collective-
bargaining agreements in the silent treatment given that Act by the
Court’s opinion. If an Act that authorizes the federal courts to enforce
arbitration provisions in contracts generally, but specifically denies au-
thority to decree that remedy for ‘contracts of employment,” were avail-
able, the Court would hardly spin such power out of the empty darkness
of §301. I would make this rejection explicit, recognizing that when Con-
gress passed legislation to enable arbitration agreements to be enforced
by the federal courts, it saw fit to exclude this remedy with respect to
labor contracts.” Textile Workers v. Lincoln Mills of Ala., 353 U. S., at
466 (dissenting opinion).

BSee Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 36, 38-41
(1991) (dissenting opinion).
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lum far beyond a neutral attitude and endorsed a policy that
strongly favors private arbitration.* The strength of that
policy preference has been echoed in the recent Court of
Appeals opinions on which the Court relies.”® In a sense,
therefore, the Court is standing on its own shoulders when
it points to those cases as the basis for its narrow construc-
tion of the exclusion in §1. There is little doubt that the
Court’s interpretation of the Act has given it a scope far
beyond the expectations of the Congress that enacted it.
See, e.g., Southland Corp. v. Keating, 465 U.S. 1, 17-21
(1984) (STEVENS, J., concurring in part and dissenting in
part); id., at 21-36 (O’CONNOR, J., dissenting).

It is not necessarily wrong for the Court to put its own
imprint on a statute. But when its refusal to look beyond
the raw statutory text enables it to disregard countervailing
considerations that were expressed by Members of the
enacting Congress and that remain valid today, the Court
misuses its authority. As the history of the legislation indi-
cates, the potential disparity in bargaining power between
individual employees and large employers was the source of
organized labor’s opposition to the Act, which it feared would
require courts to enforce unfair employment contracts.
That same concern, as JUSTICE SOUTER points out, see post,
at 138, n. 2, underlay Congress’ exemption of contracts of

14 See, e. g., Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20 (1991);
Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U. S. 477
(1989); Shearson/American Express Inc. v. McMahon, 482 U.S. 220
(1987); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U. 8. 614 (1985); Southland Corp. v. Keating, 465 U. S. 1 (1984); Moses H.
Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S. 1 (1983);
Prima Paint Corp. v. Flood & Conklin Mfy. Co., 388 U. S. 395 (1967).

15 See, e. g., O’Neil v. Hilton Head Hosp., 115 F. 3d 272, 274 (CA4 1997)
(“The circuit courts have uniformly reasoned that the strong federal policy
in favor of arbitration requires a narrow reading of this section 1 exemp-
tion. Thus, those courts have limited the section 1 exemption to seamen,
railroad workers, and other workers actually involved in the interstate
transportation of goods”).
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employment from mandatory arbitration. When the Court
simply ignores the interest of the unrepresented employee,
it skews its interpretation with its own policy preferences.

This case illustrates the wisdom of an observation made
by Justice Aharon Barak of the Supreme Court of Israel.
He has perceptively noted that the “minimalist” judge “who
holds that the purpose of the statute may be learned only
from its language” has more discretion than the judge “who
will seek guidance from every reliable source.” Judicial
Discretion 62 (Y. Kaufmann transl. 1989). A method of stat-
utory interpretation that is deliberately uninformed, and
hence unconstrained, may produce a result that is consistent
with a court’s own views of how things should be, but it
may also defeat the very purpose for which a provision was
enacted. That is the sad result in this case.

I respectfully dissent.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

Section 2 of the Federal Arbitration Act (FAA or Act) pro-
vides for the enforceability of a written arbitration clause in
“any maritime transaction or a contract evidencing a transac-
tion involving commerce,” 9 U.S. C. §2, while §1 exempts
from the Act’s coverage “contracts of employment of seamen,
railroad employees, or any other class of workers engaged in
foreign or interstate commerce.” Whatever the under-
standing of Congress’s implied admiralty power may have
been when the Act was passed in 1925, the commerce power
was then thought to be far narrower than we have subse-
quently come to see it. As a consequence, there are two
quite different ways of reading the scope of the Act’s provi-
sions. One way would be to say, for example, that the cover-
age provision extends only to those contracts “involving
commerce” that were understood to be covered in 1925; the
other would be to read it as exercising Congress’s commerce
jurisdiction in its modern conception in the same way it was
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thought to implement the more limited view of the Com-
merce Clause in 1925. The first possibility would result in
a statutory ambit frozen in time, behooving Congress to
amend the statute whenever it desired to expand arbitration
clause enforcement beyond its scope in 1925; the second
would produce an elastic reach, based on an understanding
that Congress used language intended to go as far as Con-
gress could go, whatever that might be over time.

In Allied-Bruce Terminix Cos. v. Dobson, 513 U. S. 265
(1995), we decided that the elastic understanding of §2 was
the more sensible way to give effect to what Congress in-
tended when it legislated to cover contracts “involving com-
merce,” a phrase that we found an apt way of providing that
coverage would extend to the outer constitutional limits
under the Commerce Clause. The question here is whether
a similarly general phrase in the §1 exemption, referring to
contracts of “any . . . class of workers engaged in foreign
or interstate commerce,” should receive a correspondingly
evolutionary reading, so as to expand the exemption for em-
ployment contracts to keep pace with the enhanced reach
of the general enforceability provision. If it is tempting to
answer yes, on the principle that what is sauce for the goose
is sauce for the gander, it is sobering to realize that the
Courts of Appeals have, albeit with some fits and starts as
noted by JUSTICE STEVENS, ante, at 129-130 (dissenting
opinion),! overwhelmingly rejected the evolutionary reading
of §1 accepted by the Court of Appeals in this case. See
ante, at 110-111 (opinion of the Court) (citing cases). A ma-

! Compare, e. g., Asplundh Tree Expert Co. v. Bates, 71 F. 3d 592, 600—
601 (CA6 1995) (construing exclusion narrowly), with Willis v. Dean Wit-
ter Reynolds, 948 F. 2d 305, 311-312 (CA6 1991) (concluding, in dicta, that
contracts of employment are generally excluded), and Gatliff Coal Co. v.
Cox, 142 F. 2d 876, 882 (CA6 1944) (“[Tlhe Arbitration Act excluded em-
ployment contracts”). See also Craft v. Campbell Soup Co., 177 F. 3d
1083, 1086, n. 6 (CA9 1999) (noting intracircuit inconsistency).
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jority of this Court now puts its imprimatur on the majority
view among the Courts of Appeals.

The number of courts arrayed against reading the §1 ex-
emption in a way that would allow it to grow parallel to the
expanding §2 coverage reflects the fact that this minority
view faces two hurdles, each textually based and apparent
from the face of the Act. First, the language of coverage
(a contract evidencing a transaction “involving commerce”)
is different from the language of the exemption (a contract
of a worker “engaged in . . . commerce”). Second, the “en-
gaged in . . . commerce” catchall phrase in the exemption
is placed in the text following more specific exemptions for
employment contracts of “seamen” and “railroad employees.”
The placement possibly indicates that workers who are ex-
cused from arbitrating by virtue of the catchall exclusion
must resemble seamen and railroad workers, perhaps by
being employees who actually handle and move goods as they
are shipped interstate or internationally.

Neither hurdle turns out to be a bar, however. The first
objection is at best inconclusive and weaker than the grounds
to reject it; the second is even more certainly inapposite, for
reasons the Court itself has stated but misunderstood.

I

Is Congress further from a plenary exercise of the com-
merce power when it deals with contracts of workers “en-
gaged in . . . commerce” than with contracts detailing trans-
actions “involving commerce?” The answer is an easy yes,
insofar as the former are only the class of labor contracts,
while the latter are not so limited. But that is not the point.
The question is whether Congress used language indicating
that it meant to cover as many contracts as the Commerce
Clause allows it to reach within each class of contracts ad-
dressed. In Allied-Bruce we examined the 1925 context
and held that “involving commerce” showed just such a ple-
nary intention, even though at the time we decided that case
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we had long understood “affecting commerce” to be the
quintessential expression of an intended plenary exercise of
commerce power. 513 U. S., at 273-274; see also Wickard v.
Filburn, 317 U. S. 111 (1942).

Again looking to the context of the time, I reach the same
conclusion about the phrase “engaged in commerce” as a de-
scription of employment contracts exempted from the Act.
When the Act was passed (and the commerce power was
closely confined) our case law indicated that the only employ-
ment relationships subject to the commerce power were
those in which workers were actually engaged in interstate
commerce. Compare The Employers’ Liability Cases, 207
U. S. 463, 496, 498 (1908) (suggesting that regulation of the
employment relations of railroad employees “actually en-
gaged in an operation of interstate commerce” is permissible
under the Commerce Clause but that regulation of a railroad
company’s clerical force is not), with Hammer v. Dagenhart,
247 U. S. 251, 271-276 (1918) (invalidating statute that had
the “necessary effect” of “regulat[ing] the hours of labor of
children in factories and mines within the States”). Thus,
by using “engaged in” for the exclusion, Congress showed an
intent to exclude to the limit of its power to cover employ-
ment contracts in the first place, and it did so just as clearly
as its use of “involving commerce” showed its intent to legis-
late to the hilt over commercial contracts at a more general
level. That conclusion is in fact borne out by the statement
of the then-Secretary of Commerce, Herbert Hoover, who
suggested to Congress that the §1 exclusion language should
be adopted “[i]f objection appears to the inclusion of workers’
contracts in the law’s scheme.” Sales and Contracts to Sell
in Interstate and Foreign Commerce, and Federal Commer-
cial Arbitration: Hearing on S. 4213 and S. 4214 before a
Subcommittee of the Senate Committee on the Judiciary,
67th Cong., 4th Sess., 14 (1923) (hereinafter Hearing on
S. 4213 et al.).
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The Court cites F'TC v. Bunte Brothers, Inc., 312 U. S. 349
(1941), United States v. American Building Maintenance
Industries, 422 U. S. 271 (1975), and Gulf Oil Corp. v. Copp
Paving Co., 419 U. S. 186 (1974), for the proposition that “en-
gaged in” has acquired a more restricted meaning as a term
of art, immune to tampering now. Ante, at 117-118. But
none of the cited cases dealt with the question here, whether
exemption language is to be read as petrified when coverage
language is read to grow. Nor do the cases support the
Court’s unwillingness to look beyond the four corners of the
statute to determine whether the words in question neces-
sarily “‘have a uniform meaning whenever used by Con-
gress,”” ante, at 118 (quoting American Building Mainte-
nance, supra, at 277). Compare ante, at 119 (“[W]e need
not assess the legislative history of the exclusion provision”),
with, e. g., American Building Maintenance, supra, at 279—
283 (examining legislative history and agency enforcement of
the Clayton Act before resolving meaning of “engaged in
commerce”).

The Court has no good reason, therefore, to reject a read-
ing of “engaged in” as an expression of intent to legislate
to the full extent of the commerce power over employment
contracts. The statute is accordingly entitled to a coherent
reading as a whole, see, e. g., King v. St. Vincent’s Hospital,
502 U. S. 215, 221 (1991), by treating the exemption for em-
ployment contracts as keeping pace with the expanded un-
derstanding of the commerce power generally.

II

The second hurdle is cleared more easily still, and the
Court has shown how. Like some Courts of Appeals before
it, the majority today finds great significance in the fact that
the generally phrased exemption for the employment con-
tracts of workers “engaged in commerce” does not stand
alone, but occurs at the end of a sequence of more specific
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exemptions: for “contracts of employment of seamen, rail-
road employees, or any other class of workers engaged in
foreign or interstate commerce.” Like those other courts,
this Court sees the sequence as an occasion to apply the in-
terpretive maxim of ejusdem generis, that is, when specific
terms are followed by a general one, the latter is meant to
cover only examples of the same sort as the preceding spe-
cifics. Here, the same sort is thought to be contracts of
transportation workers, or employees of transporters, the
very carriers of commerce. And that, of course, excludes
respondent Adams from benefit of the exemption, for he is
employed by a retail seller.

Like many interpretive canons, however, ejusdem generis
is a fallback, and if there are good reasons not to apply it,
it is put aside. E.g., Norfolk & Western R. Co. v. Train
Dispatchers, 499 U. S. 117, 129 (1991).2 There are good rea-
sons here. As Adams argued, it is imputing something very
odd to the working of the congressional brain to say that
Congress took care to bar application of the Act to the class
of employment contracts it most obviously had authority to
legislate about in 1925, contracts of workers employed by
carriers and handlers of commerce, while covering only em-
ployees “engaged” in less obvious ways, over whose coverage
litigation might be anticipated with uncertain results. It
would seem to have made more sense either to cover all cov-
erable employment contracts or to exclude them all. In fact,
exclusion might well have been in order based on concern
that arbitration could prove expensive or unfavorable to em-

2What is more, the Court has repeatedly explained that the canon is
triggered only by uncertain statutory text, e. g., Garcia v. United States,
469 U. S. 70, 74-75 (1984); Gooch v. United States, 297 U. S. 124, 128 (1936),
and that it can be overcome by, inter alia, contrary legislative history,
e.g., Watt v. Western Nuclear, Inc., 462 U.S. 36, 44, n. 5 (1983). The
Court today turns this practice upside down, using ejusdem generis to
establish that the text is so clear that legislative history is irrelevant.
Ante, at 119.
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ployees, many of whom lack the bargaining power to resist
an arbitration clause if their prospective employers insist on
one.> And excluding all employment contracts from the
Act’s enforcement of mandatory arbitration clauses is con-
sistent with Secretary Hoover’s suggestion that the exemp-
tion language would respond to any “objection . . . to the
inclusion of workers’ contracts.”

The Court tries to deflect the anomaly of excluding only
carrier contracts by suggesting that Congress used the refer-
ence to seamen and rail workers to indicate the class of
employees whose employment relations it had already legis-
lated about and would be most likely to legislate about in the
future. Amnte, at 120-121. This explanation, however, does
nothing to eliminate the anomaly. On the contrary, the ex-
planation tells us why Congress might have referred specifi-
cally to the sea and rail workers; but, if so, it also indicates
that Congress almost certainly intended the catchall phrase
to be just as broad as its terms, without any interpretive
squeeze in the name of ejusdem generis.

The very fact, as the Court points out, that Congress al-
ready had spoken on the subjects of sailors and rail workers
and had tailored the legislation to the particular circum-
stances of the sea and rail carriers may well have been rea-
son for mentioning them specifically. But making the spe-
cific references was in that case an act of special care to make
sure that the FAA not be construed to modify the existing
legislation so exactly aimed; that was no reason at all to limit
the general FAA exclusion from applying to employment

3Senator Walsh expressed this concern during a subcommittee hearing
on the FAA:

“‘The trouble about the matter is that a great many of these contracts
that are entered into are really not voluntar[y] things at all. . . . It is the
same with a good many contracts of employment. A man says, “These
are our terms. All right, take it or leave it.” Well, there is nothing for
the man to do except to sign it; and then he surrenders his right to have
his case tried by the court, and has to have it tried before a tribunal in
which he has no confidence at all.”” Hearing on S. 4213 et al., at 9.
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contracts that had not been targeted with special legislation.
Congress did not need to worry especially about the FAA’s
effect on legislation that did not exist and was not contem-
plated. As to workers uncovered by any specific legislation,
Congress could write on a clean slate, and what it wrote was
a general exclusion for employment contracts within Con-
gress’s power to regulate. The Court has understood this
point before, holding that the existence of a special reason
for emphasizing specific examples of a statutory class can
negate any inference that an otherwise unqualified general
phrase was meant to apply only to matters ejusdem generis.*
On the Court’s own reading of the history, then, the explana-
tion for the catchall is not ejusdem generis; instead, the ex-
planation for the specifics is ex abundanti cautela, abun-
dance of caution, see Fort Stewart Schools v. FLRA, 495
U. S. 641, 646 (1990).

Nothing stands in the way of construing the coverage and
exclusion clauses together, consistently and coherently. I
respectfully dissent.

4In Watt v. Western Nuclear, Inc., supra, at 44, n. 5, the Court con-
cluded that the ejusdem gemeris canon did not apply to the words “coal
and other minerals” where “[t]here were special reasons for expressly ad-
dressing coal that negate any inference that the phrase ‘and other miner-
als” was meant to reserve only substances ejusdem generis,” namely that
Congress wanted “to make clear that coal was reserved even though exist-
ing law treated it differently from other minerals.”
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EGELHOFF v». EGELHOFF, A MINOR, BY AND THROUGH
HER NATURAL PARENT, BREINER, ET AL.

CERTIORARI TO THE SUPREME COURT OF WASHINGTON
No. 99-1529. Argued November 8, 2000—Decided March 21, 2001

While David A. Egelhoff was married to petitioner, he designated her as
the beneficiary of a life insurance policy and pension plan provided by
his employer and governed by the Employee Retirement Income Secu-
rity Act of 1974 (ERISA). Shortly after petitioner and Mr. Egelhoff
divorced, Mr. Egelhoff died intestate. Respondents, Mr. Egelhoff’s chil-
dren by a previous marriage, filed separate suits against petitioner in
state court to recover the insurance proceeds and pension plan benefits.
They relied on a Washington statute that provides that the designation
of a spouse as the beneficiary of a nonprobate asset—defined to include
a life insurance policy or employee benefit plan—is revoked automati-
cally upon divorce. Respondents argued that in the absence of a quali-
fied named beneficiary, the proceeds would pass to them as Mr. Egel-
hoff’s statutory heirs under state law. The trial courts concluded that
both the insurance policy and the pension plan should be administered
in accordance with ERISA, and granted petitioner summary judgment
in both cases. The Washington Court of Appeals consolidated the cases
and reversed, concluding that the statute was not pre-empted by
ERISA. The State Supreme Court affirmed, holding that the statute,
although applicable to employee benefit plans, does not “refe[r] to” or
have a “connection with” an ERISA plan that would compel pre-emption
under that statute.

Held: The state statute has a connection with ERISA plans and is there-
fore expressly pre-empted. Pp. 146-152.

(@) ERISA’s pre-emption section, 29 U.S.C. §1144(a), states that
ERISA “shall supersede any and all State laws insofar as they may now
or hereafter relate to any employee benefit plan” covered by ERISA.
A state law relates to an ERISA plan “if it has a connection with or
reference to such a plan.” Shaw v. Delta Air Lines, Inc., 463 U. S. 85,
97. To determine whether there is a forbidden connection, the Court
looks both to ERISA’s objectives as a guide to the scope of the state
law that Congress understood would survive, as well as to the nature
of the state law’s effect on ERISA plans. California Div. of Labor
Standards Enforcement v. Dillingham Constr., N. A., Inc., 519 U. S.
316, 325. Applying this framework, the state statute has an impermis-
sible connection with ERISA plans, as it binds plan administrators to a
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particular choice of rules for determining beneficiary status. Adminis-
trators must pay benefits to the beneficiaries chosen by state law, rather
than to those identified in the plan documents. The statute thus im-
plicates an area of core ERISA concern, running counter to ERISA’s
commands that a plan shall “specify the basis on which payments are
made to and from the plan,” §1102(b)(4), and that the fiduciary shall
administer the plan “in accordance with the documents and instruments
governing the plan,” §1104(a)(1)(D). The state statute also has a pro-
hibited connection with ERISA plans because it interferes with nation-
ally uniform plan administration. Administrators cannot make pay-
ments simply by identifying the beneficiary specified in the plan
documents, but must familiarize themselves with state statutes so that
they can determine whether the named beneficiary’s status has been
“revoked” by operation of law. The burden is exacerbated by the
choice-of-law problems that may confront an administrator when the
employer, the plan participant, and the participant’s former spouse live
in different States. Although the Washington statute provides protec-
tion for administrators who have no actual knowledge of a divorce, they
still face the risk that a court might later find that they did have such
knowledge. If they instead decide to await the results of litigation
among putative beneficiaries before paying benefits, they will simply
transfer to the beneficiaries the costs of delay and uncertainty. Requir-
ing administrators to master the relevant laws of 50 States and to
contend with litigation would undermine the congressional goal of mini-
mizing their administrative and financial burdens. Differing state reg-
ulations affecting an ERISA plan’s system for processing claims and
paying benefits impose precisely the burden that ERISA pre-emption
was intended to avoid. Fort Halifax Packing Co. v. Coyne, 482 U. S. 1,
10. Pp. 146-150.

(b) Respondents’ reasons why ordinary ERISA pre-emption analysis
should not apply here—that the state statute allows employers to opt
out; that it involves areas of traditional state regulation; and that if
ERISA pre-empts this statute, it also must pre-empt the various state
statutes providing that a murdering heir is not entitled to receive prop-
erty as a result of the killing—are rejected. Pp. 150-152.

139 Wash. 2d 557, 989 P. 2d 80, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and O’CONNOR, ScALIA, KENNEDY, SOUTER, and GINSBURG, JJ.,
joined. ScCALIA, J, filed a concurring opinion, in which GINSBURG, J.,
joined, post, p. 152. BREYER, J., filed a dissenting opinion, in which STE-
VENS, J., joined, post, p. 153.
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William J. Kilberg argued the cause for petitioner. With
him on the briefs were Thomas G. Hungar and Henry Haas.

Barbara McDowell argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Ogden, Deputy Solicitor General Kneedler, Henry L.
Solano, Nathaniel 1. Spiller, and Elizabeth Hopkins.

Thomas C. Goldstein argued the cause for respondents.
With him on the brief were Erik S. Jaffe and Michael W.
Jordan.™

JUSTICE THOMAS delivered the opinion of the Court.

A Washington statute provides that the designation of a
spouse as the beneficiary of a nonprobate asset is revoked
automatically upon divorce. We are asked to decide
whether the Employee Retirement Income Security Act of
1974 (ERISA), 88 Stat. 832, 29 U. S. C. §1001 et seq., pre-
empts that statute to the extent it applies to ERISA plans.
We hold that it does.

*Briefs of amici curiae urging reversal were filed for the AARP by
Mary Ellen Signorille and Melvin Radowitz; for the Boeing Co. et al. by
Bruce D. Corker, Kurt E. Lisnenmayer, Paul J. Ehlenbach, Loretta B.
Kepler, Stephen A. Bokat, and Jan Amundson,; for the National Coordi-
nating Committee for Multiemployer Plans by Denise M. Clark and Mark
C. Nielsen; and for the Western Conference of Teamsters Pension Trust
Fund by Robert S. Unger, Russell J. Reid, and Michael R. McCarthy.

Briefs of amici curiae urging affirmance were filed for the State of
Washington et al. by Christine O. Gregoire, Attorney General of Washing-
ton, Jay D. Geck, Assistant Attorney General, and William Berggren Col-
lins, Senior Assistant Attorney General, and by the Attorneys General for
their respective States as follows: Mark Pryor of Arkansas, Ken Salazar
of Colorado, Thomas F. Reilly of Massachusetts, Joseph P. Mazurek of
Montana, W. A. Drew Edmondson of Oklahoma, Jan Graham of Utah,
William H. Sorrell of Vermont, and Darrell V. McGraw, Jr., of West
Virginia; and for the National Conference of State Legislatures et al. by
Richard Ruda and James I. Crowley.
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Petitioner Donna Rae Egelhoff was married to David A.
Egelhoff. Mr. Egelhoff was employed by the Boeing Com-
pany, which provided him with a life insurance policy and a
pension plan. Both plans were governed by ERISA, and
Mr. Egelhoff designated his wife as the beneficiary under
both. In April 1994, the Egelhoffs divorced. Just over two
months later, Mr. Egelhoff died intestate following an auto-
mobile accident. At that time, Mrs. Egelhoff remained the
listed beneficiary under both the life insurance policy and the
pension plan. The life insurance proceeds, totaling $46,000,
were paid to her.

Respondents Samantha and David Egelhoff, Mr. Egelhoftf’s
children by a previous marriage, are his statutory heirs
under state law. They sued petitioner in Washington state
court to recover the life insurance proceeds. Respondents
relied on a Washington statute that provides:

“If a marriage is dissolved or invalidated, a provision
made prior to that event that relates to the payment or
transfer at death of the decedent’s interest in a nonpro-
bate asset in favor of or granting an interest or power to
the decedent’s former spouse is revoked. A provision
affected by this section must be interpreted, and the
nonprobate asset affected passes, as if the former spouse
failed to survive the decedent, having died at the time
of entry of the decree of dissolution or declaration of
invalidity.” Wash. Rev. Code §11.07.010(2)(a) (1994).

That statute applies to “all nonprobate assets, wherever situ-
ated, held at the time of entry by a superior court of this
state of a decree of dissolution of marriage or a declaration
of invalidity.” §11.07.010(1). It defines “nonprobate asset”
to include “a life insurance policy, employee benefit plan, an-
nuity or similar contract, or individual retirement account.”
§11.07.010(5)(a).
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Respondents argued that they were entitled to the life in-
surance proceeds because the Washington statute disquali-
fied Mrs. Egelhoff as a beneficiary, and in the absence of a
qualified named beneficiary, the proceeds would pass to them
as Mr. Egelhoff’s heirs. In a separate action, respondents
also sued to recover the pension plan benefits. Respondents
again argued that the Washington statute disqualified Mrs.
Egelhoff as a beneficiary and they were thus entitled to the
benefits under the plan.

The trial courts, concluding that both the insurance policy
and the pension plan “should be administered in accordance”
with ERISA, granted summary judgment to petitioner in
both cases. App. to Pet. for Cert. 46a, 48a. The Washing-
ton Court of Appeals consolidated the cases and reversed.
In re Estate of Egelhoff, 93 Wash. App. 314, 968 P. 2d 924
(1998). It concluded that the Washington statute was not
pre-empted by ERISA. Id., at 317, 968 P. 2d, at 925.
Applying the statute, it held that respondents were entitled
to the proceeds of both the insurance policy and the pension
plan. Ibid.

The Supreme Court of Washington affirmed. 139 Wash.
2d 557, 989 P. 2d 80 (1999). It held that the state statute,
although applicable to “employee benefit plan[s],” does not
“refe[r] to” ERISA plans to an extent that would require
pre-emption, because it “does not apply immediately and ex-
clusively to an ERISA plan, nor is the existence of such a
plan essential to operation of the statute.” Id., at 574, 989
P. 2d, at 89. It also held that the statute lacks a “connection
with” an ERISA plan that would compel pre-emption. Id.,
at 576, 989 P. 2d, at 90. It emphasized that the statute “does
not alter the nature of the plan itself, the administrator’s
fiduciary duties, or the requirements for plan administra-
tion.” Id., at 575, 989 P. 2d, at 90. Nor, the court con-
cluded, does the statute conflict with any specific provision
of ERISA, including the antialienation provision, 29 U. S. C.
§1056(d)(1), because it “does not operate to divert benefit
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plan proceeds from distribution under terms of the plan doc-
uments,” but merely alters “the underlying circumstances to
which the distribution scheme of [the] plan must be applied.”
139 Wash. 2d, at 578, 989 P. 2d, at 91.

Courts have disagreed about whether statutes like that
of Washington are pre-empted by ERISA. Compare, e. g.,
Manning v. Hayes, 212 F. 3d 866 (CA5 2000) (finding pre-
emption), cert. pending, No. 00-265,* and Metropolitan Life
Ins. Co. v. Hanslip, 939 F. 2d 904 (CA10 1991) (same), with,
e. 9., Emard v. Hughes Aircraft Co., 153 F. 3d 949 (CA9 1998)
(finding no pre-emption), and 139 Wash. 2d, at 557, 989 P. 2d,
at 80 (same). To resolve the conflict, we granted certiorari.
530 U. S. 1242 (2000).

II

Petitioner argues that the Washington statute falls within
the terms of ERISA’s express pre-emption provision and
that it is pre-empted by ERISA under traditional principles
of conflict pre-emption. Because we conclude that the stat-
ute is expressly pre-empted by ERISA, we address only the
first argument.

ERISA’s pre-emption section, 29 U. S. C. §1144(a), states
that ERISA “shall supersede any and all State laws insofar
as they may now or hereafter relate to any employee benefit
plan” covered by ERISA. We have observed repeatedly
that this broadly worded provision is “clearly expansive.”
New York State Conference of Blue Cross & Blue Shield
Plans v. Travelers Ins. Co., 514 U. S. 645, 655 (1995); see,
e. 9., Morales v. Trans World Airlines, Inc., 504 U. S. 374,
384 (1992) (listing cases in which we have described ERISA
pre-emption in broad terms). But at the same time, we
have recognized that the term “relate to” cannot be taken
“to extend to the furthest stretch of its indeterminacy,” or
else “for all practical purposes pre-emption would never run
its course.” Travelers, supra, at 655.

*[REPORTER’S NOTE: See post, p. 941.]
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We have held that a state law relates to an ERISA plan
“if it has a connection with or reference to such a plan.”
Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 97 (1983). Peti-
tioner focuses on the “connection with” part of this inquiry.
Acknowledging that “connection with” is scarcely more
restrictive than “relate to,” we have cautioned against an
“uncritical literalism” that would make pre-emption turn on
“infinite connections.” Travelers, supra, at 656. Instead,
“to determine whether a state law has the forbidden connec-
tion, we look both to ‘the objectives of the ERISA statute
as a guide to the scope of the state law that Congress under-
stood would survive,” as well as to the nature of the effect of
the state law on ERISA plans.” California Div. of Labor
Standards Enforcement v. Dillingham Constr., N. A., Inc.,
519 U. S. 316, 325 (1997), quoting Travelers, supra, at 656
(citation omitted).

Applying this framework, petitioner argues that the Wash-
ington statute has an impermissible connection with ERISA
plans. We agree. The statute binds ERISA plan adminis-
trators to a particular choice of rules for determining bene-
ficiary status. The administrators must pay benefits to the
beneficiaries chosen by state law, rather than to those identi-
fied in the plan documents. The statute thus implicates an
area of core ERISA concern. In particular, it runs counter
to ERISA’s commands that a plan shall “specify the basis on
which payments are made to and from the plan,” § 1102(b)(4),
and that the fiduciary shall administer the plan “in accord-
ance with the documents and instruments governing the
plan,” §1104(a)(1)(D), making payments to a “beneficiary”
who is “designated by a participant, or by the terms of [the]
plan.”  §1002(8).! In other words, unlike generally applica-

10ne can of course escape the conflict between the plan documents
(which require making payments to the named beneficiary) and the statute
(which requires making payments to someone else) by calling the statute
an “invalidation” of the designation of the named beneficiary, and by ob-
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ble laws regulating “areas where ERISA has nothing to
say,” Dillingham, 519 U. S., at 330, which we have upheld
notwithstanding their incidental effect on ERISA plans, see,
e. g., ibid., this statute governs the payment of benefits, a
central matter of plan administration.

The Washington statute also has a prohibited connection
with ERISA plans because it interferes with nationally uni-
form plan administration. One of the principal goals of
ERISA is to enable employers “to establish a uniform ad-
ministrative scheme, which provides a set of standard pro-
cedures to guide processing of claims and disbursement of
benefits.” Fort Halifax Packing Co. v. Coyne, 482 U. S.
1, 9 (1987). Uniformity is impossible, however, if plans are
subject to different legal obligations in different States.

The Washington statute at issue here poses precisely that
threat. Plan administrators cannot make payments sim-
ply by identifying the beneficiary specified by the plan doc-
uments.? Instead they must familiarize themselves with

serving that the plan documents are silent on whether “invalidation” is to
occur upon divorce. The dissent employs just such an approach. See
post, at 155-156 (opinion of BREYER, J.). Reading a clear statement as an
ambiguous metastatement enables one to avoid all kinds of conflicts be-
tween seemingly contradictory texts. Suppose, for example, that the
statute required that all pension benefits be paid to the Governor of Wash-
ington. That seems inconsistent with the plan documents (and with
ERISA), but the inconsistency disappears if one calls the statute an “in-
validation” of the principal and alternate beneficiary designations. After
all, neither the plan nor ERISA actually says that beneficiaries cannot be
invalidated in favor of the Governor. This approach exploits the logical
inability of any text to contain a complete set of instructions for its own
interpretation. It has the vice—or perhaps the virtue, depending upon
one’s point of view—of draining all language of its meaning.
2Respondents argue that in this case, the disposition dictated by the
Washington statute is consistent with that specified in the plan documents.
Because Mr. Egelhoff designated “Donna R. Egelhoff wife” as the benefi-
ciary of the life insurance policy, they contend that once the Egelhoffs
divorced, “there was no such person as ‘Donna R. Egelhoff wife’; the desig-
nated person had definitionally ceased to exist.” Brief for Respondents
44 (emphasis in original); see also post, at 155 (BREYER, J., dissenting).
In effect, respondents ask us to infer that what Mr. Egelhoff meant when
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state statutes so that they can determine whether the named
beneficiary’s status has been “revoked” by operation of law.
And in this context the burden is exacerbated by the choice-
of-law problems that may confront an administrator when
the employer is located in one State, the plan participant
lives in another, and the participant’s former spouse lives in
a third. In such a situation, administrators might find that
plan payments are subject to conflicting legal obligations.

To be sure, the Washington statute protects administra-
tors from liability for making payments to the named bene-
ficiary unless they have “actual knowledge of the dissolu-
tion or other invalidation of marriage,” Wash. Rev. Code
§11.07.010(3)(a) (1994), and it permits administrators to re-
fuse to make payments until any dispute among putative
beneficiaries is resolved, §11.07.010(3)(b). But if adminis-
trators do pay benefits, they will face the risk that a court
might later find that they had “actual knowledge” of a di-
vorce. If they instead decide to await the results of litiga-
tion before paying benefits, they will simply transfer to the
beneficiaries the costs of delay and uncertainty.? Requiring
ERISA administrators to master the relevant laws of 50
States and to contend with litigation would undermine the

he filled out the form was not “Donna R. Egelhoff, who is my wife,” but
rather “a new legal person—Donna as spouse,”” Brief for Respondents
44. They do not mention, however, that below the “Beneficiary” line on
the form, the printed text reads, “First Name [space] Middle Initial [space]
Last Name [space] Relationship.” See Appendix to opinion of BREYER,
J., post. Rather than impute to Mr. Egelhoff the unnatural (and indeed
absurd) literalism suggested by respondents, we conclude that he simply
provided all of the information requested by the form. The happenstance
that “Relationship” was on the same line as the beneficiary’s name does
not, we think, evince an intent to designate “a new legal person.”

3The dissent observes that the Washington statute permits a plan ad-
ministrator to avoid resolving the dispute himself and to let courts or
parties settle the matter. See post, at 158. This observation only pre-
sents an example of how the costs of delay and uncertainty can be passed
on to beneficiaries, thereby thwarting ERISA’s objective of efficient plan
administration. Cf Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 9
(1987).
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congressional goal of “minimiz[ing] the administrative and
financial burden[s]” on plan administrators—burdens ulti-
mately borne by the beneficiaries. Ingersoll-Rand Co. v.
McClendon, 498 U. S. 133, 142 (1990).

We recognize that all state laws create some potential for
a lack of uniformity. But differing state regulations affect-
ing an ERISA plan’s “system for processing claims and pay-
ing benefits” impose “precisely the burden that ERISA pre-
emption was intended to avoid.” Fort Halifax, supra, at
10. And as we have noted, the statute at issue here directly
conflicts with ERISA’s requirements that plans be adminis-
tered, and benefits be paid, in accordance with plan docu-
ments. We conclude that the Washington statute has a
“connection with” ERISA plans and is therefore pre-empted.

III

Respondents suggest several reasons why ordinary
ERISA pre-emption analysis should not apply here. First,
they observe that the Washington statute allows employers
to opt out. According to respondents, the statute neither
regulates plan administration nor impairs uniformity be-
cause it does not apply when “[t]he instrument governing
disposition of the nonprobate asset expressly provides other-
wise.” Wash. Rev. Code §11.07.010(2)(b)(i) (1994). We do
not believe that the statute is saved from pre-emption simply
because it is, at least in a broad sense, a default rule.

Even though the Washington statute’s cancellation of pri-
vate choice may itself be trumped by specific language in
the plan documents, the statute does “dictate the choicels]
facing ERISA plans” with respect to matters of plan ad-
ministration. Dillingham, supra, at 334. Plan administra-
tors must either follow Washington’s beneficiary designation
scheme or alter the terms of their plan so as to indicate that
they will not follow it. The statute is not any less of a regu-
lation of the terms of ERISA plans simply because there are
two ways of complying with it. Of course, simple noncom-
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pliance with the statute is not one of the options available to
plan administrators. Their only choice is one of timing, . e.,
whether to bear the burden of compliance ex post, by paying
benefits as the statute dictates (and in contravention of the
plan documents), or ex ante, by amending the plan.?

Respondents emphasize that the opt-out provision makes
compliance with the statute less burdensome than if it were
mandatory. That is true enough, but the burden that re-
mains is hardly trivial. It is not enough for plan administra-
tors to opt out of this particular statute. Instead, they must
maintain a familiarity with the laws of all 50 States so that
they can update their plans as necessary to satisfy the opt-
out requirements of other, similar statutes. They also must
be attentive to changes in the interpretations of those stat-
utes by state courts. This “tailoring of plans and employer
conduct to the peculiarities of the law of each jurisdiction” is
exactly the burden ERISA seeks to eliminate. Ingersoll-
Rand, supra, at 142.

Second, respondents emphasize that the Washington stat-
ute involves both family law and probate law, areas of tra-
ditional state regulation. There is indeed a presumption
against pre-emption in areas of traditional state regulation
such as family law. See, e. g., Hisquierdo v. Hisquierdo, 439
U.S. 572, 581 (1979). But that presumption can be over-
come where, as here, Congress has made clear its desire for
pre-emption. Accordingly, we have not hesitated to find
state family law pre-empted when it conflicts with ERISA
or relates to ERISA plans. See, e. g., Boggs v. Boggs, 520

4Contrary to the dissent’s suggestion that the resolution of this case
depends on one’s view of federalism, see post, at 160-161, we are called
upon merely to interpret ERISA. And under the text of ERISA, the
fiduciary “shall” administer the plan “in accordance with the documents
and instruments governing the plan,” 29 U.S.C. §1104(a)(1)(D). The
Washington statute conflicts with this command because under this stat-
ute, the only way the fiduciary can administer the plan according to its
terms is to change the very terms he is supposed to follow.
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U. S. 833 (1997) (holding that ERISA pre-empts a state com-
munity property law permitting the testamentary transfer
of an interest in a spouse’s pension plan benefits).

Finally, respondents argue that if ERISA pre-empts this
statute, then it also must pre-empt the various state statutes
providing that a murdering heir is not entitled to receive
property as a result of the killing. See, e. g., Cal. Prob. Code
Ann. §§250-259 (West 1991 and Supp. 2000); 755 Ill. Comp.
Stat., ch. 755, §5/2—6 (1999). In the ERISA context, these
“slayer” statutes could revoke the beneficiary status of some-
one who murdered a plan participant. Those statutes are
not before us, so we do not decide the issue. We note, how-
ever, that the principle underlying the statutes—which have
been adopted by nearly every State—is well established in
the law and has a long historical pedigree predating ERISA.
See, e. g., Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188 (1889).
And because the statutes are more or less uniform nation-
wide, their interference with the aims of ERISA is at least
debatable.

* * *

The judgment of the Supreme Court of Washington is
reversed, and the case is remanded for further proceedings

not inconsistent with this opinion.
It is so ordered.

JUSTICE ScCALIA, with whom JUSTICE GINSBURG joins,
concurring.

I join the opinion of the Court, since I believe that the
“relate to” pre-emptive provision of the Employee Retire-
ment Income Security Act of 1974 (KRISA) is assuredly trig-
gered by a state law that contradicts ERISA. As the Court
notes, “the statute at issue here directly conflicts with
ERISA’s requirements that plans be administered, and bene-
fits be paid, in accordance with plan documents.” Ante, at
150. I remain unsure (as I think the lower courts and every-
one else will be) as to what else triggers the “relate to” pro-
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vision, which—if it is interpreted to be anything other than
a reference to our established jurisprudence concerning con-
flict and field pre-emption—has no discernible content that
would not pick up every ripple in the pond, producing a re-
sult “that no sensible person could have intended.” Califor-
nia Div. of Labor Standards Emnforcement v. Dillingham
Constr., N. A., Inc., 519 U. S. 316, 336 (1997) (SCALIA, J., con-
curring). I persist in the view that we can bring some co-
herence to this area, and can give the statute both a plausible
and precise content, only by interpreting the “relate to”
clause as a reference to our ordinary pre-emption jurispru-
dence. See ibid.

JUSTICE BREYER, with whom JUSTICE STEVENS joins,
dissenting.

Like JUSTICE SCALIA, I believe that we should apply nor-
mal conflict pre-emption and field pre-emption principles
where, as here, a state statute covers ERISA and non-
ERISA documents alike. Ante this page (concurring opin-
ion). Our more recent ERISA cases are consistent with this
approach. See De Buono v. NYSA-ILA Medical and Clini-
cal Services Fund, 520 U. S. 806, 812-813 (1997) (rejecting
literal interpretation of ERISA’s pre-emption clause); Cali-
fornia Div. of Labor Standards Enforcement v. Dillingham
Constr., N. A., Inc., 519 U. S. 316, 334 (1997) (narrowly inter-
preting the clause); New York State Conference of Blue
Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U. S.
645, 656 (1995) (“goling] beyond the unhelpful text [of the
clause] and the frustrating difficulty of defining its key term,
and look[ing] instead to the objectives of the ERISA statute
as a guide”). See also Boggs v. Boggs, 520 U.S. 833, 841
(1997) (relying on conflict pre-emption principles instead of
ERISA’s pre-emption clause). And I fear that our failure to
endorse this “new approach” explicitly, Dillingham, supra,
at 336 (SCALIA, J., concurring), will continue to produce an
“avalanche of litigation,” De Buono, supra, at 809, n. 1, as
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courts struggle to interpret a clause that lacks any “discern-
ible content,” ante, at 153 (SCALIA, J., concurring), threaten-
ing results that Congress could not have intended.

I do not agree with JUSTICE SCALIA or with the majority,
however, that there is any plausible pre-emption principle
that leads to a conclusion that ERISA pre-empts the statute
at issue here. No one could claim that ERISA pre-empts
the entire field of state law governing inheritance—though
such matters “relate to” ERISA broadly speaking. See
Travelers, supra, at 655. Neither is there any direct conflict
between the Washington statute and ERISA, for the one
nowhere directly contradicts the other. Cf. ante, at 150
(claiming a “direc[t] conflic[t]” between ERISA and the
Washington statute). But cf. ante, at 146 (relying upon the
“relate to” language in ERISA’s pre-emption clause).

The Court correctly points out that ERISA requires a
fiduciary to make payments to a beneficiary “in accordance
with the documents and instruments governing the plan.”
29 U.S.C. §1104(a)(1)(D). But nothing in the Washington
statute requires the contrary. Rather, the state statute
simply sets forth a default rule for interpreting documentary
silence. The statute specifies that a nonprobate asset will
pass at A’s death “as if” A’s “former spouse” had died first—
unless the “instrument governing disposition of the non-
probate asset expressly provides otherwise.” Wash. Rev.
Code §11.07.0102)(b)d) (1994) (emphasis added). This
state-law rule is a rule of interpretation, and it is designed
to carry out, not to conflict with, the employee’s likely inten-
tion as revealed in the plan documents.

There is no direct conflict or contradiction between the
Washington statute and the terms of the plan documents
here at issue. David Egelhoff’s investment plan provides
that when a “beneficiary designation” is “invalid,” the “bene-
fits will be paid” to a “surviving spouse,” or “[i]f there is no
surviving spouse,” to the “children in equal shares.” App.
40. The life insurance plan is silent about what occurs when
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a beneficiary designation is invalid. The Washington stat-
ute fills in these gaps, 7. e., matters about which the docu-
ments themselves say nothing. Thus, the Washington stat-
ute specifies that a beneficiary designation—here “Donna R.
Egelhoff wife” in the pension plan—is invalid where there is
no longer any such person as Donna R. Egelhoff, wife. See
Appendix, infra. And the statute adds that in such instance
the funds would be paid to the children, who themselves are
potential pension plan beneficiaries.

The Court’s “direct conflict” conclusion rests upon its claim
that “administrators must pay benefits to the beneficiaries
chosen by state law, rather than to those identified in the
plan documents.” Ante, at 147. But the Court cannot
mean “identified anywhere in the plan documents,” for the
Egelhoff children were “identified” as recipients in the pen-
sion plan documents should the initial designation to “Donna
R. Egelhoff wife” become invalid. And whether that initial
designation became invalid upon divorce is a matter about
which the plan documents are silent.

To refer to state law to determine whether a given name
makes a designation that is, or has become, invalid makes
sense where background property or inheritance law is at
issue, say, for example, where a written name is potentially
ambiguous, where it is set forth near, but not in, the correct
space, where it refers to a missing person perhaps presumed
dead, where the name was written at a time the employee
was incompetent, or where the name refers to an individual
or entity disqualified by other law, say, the rule against per-
petuities or rules prohibiting a murderer from benefiting
from his crime. Why would Congress want the courts to
create an ERISA-related federal property law to deal with
such problems? Regardless, to refer to background state
law in such circumstances does not directly conflict with any
explicit ERISA provision, for no provision of ERISA forbids
reading an instrument or document in light of state property
law principles. In any event, in this case the plan docu-
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ments explicitly foresee that a beneficiary designation may
become “invalid,” but they do not specify the invalidating
circumstances. Supra, at 154-155. To refer to state prop-
erty law to fill in that blank cannot possibly create any direct
conflict with the plan documents.

The majority simply denies that there is any blank to fill
in and suggests that the plan documents require the plan to
pay the designated beneficiary under all circumstances. See
ante, at 147-148, n. 1. But there is nonetheless an open
question, namely, whether a designation that (here explic-
itly) refers to a wife remains valid after divorce. The ques-
tion is genuine and important (unlike the imaginary example
in the majority’s footnote). The plan documents themselves
do not answer the question any more than they describe
what is to occur in a host of other special circumstances (e. g.,
mental incompetence, intoxication, ambiguous names, etc.).
To determine whether ERISA permits state law to answer
such questions requires a careful examination of the particu-
lar state law in light of ERISA’s basic policies. See ante, at
147; infra this page and 157-159. We should not short cir-
cuit that necessary inquiry simply by announcing a “direct
conflict” where none exists.

The Court also complains that the Washington statute re-
stricts the plan’s choices to “two.” Amnte, at 150. But it is
difficult to take this complaint seriously. After all, the two
choices that Washington gives the plan are (1) to comply
with Washington’s rule or (2) not to comply with Washing-
ton’s rule. What other choices could there be? A state
statute that asks a plan to choose whether it intends to com-
ply is not a statute that directly conflicts with a plan. Quite
obviously, it is possible, not “‘impossible,”” to comply with
both the Washington statute and federal law. Geier v.
American Honda Motor Co., 529 U. S. 861, 873 (2000).

The more serious pre-emption question is whether this
state statute “‘stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Con-
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gress.”” Ibid. (quoting Hines v. Davidowitz, 312 U. S. 52,
67 (1941)). In answering that question, we must remem-
ber that petitioner has to overcome a strong presumption
against pre-emption. That is because the Washington stat-
ute governs family property law—a “fiel[d] of traditional
state regulation,” where courts will not find federal pre-
emption unless such was the “‘clear and manifest purpose
of Congress,”” Travelers, 514 U. S., at 655 (quoting Rice v.
Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)), or the
state statute does “‘major damage’ to ‘clear and substantial’
federal interests,” Hisquierdo v. Hisquierdo, 439 U. S. 572,
581 (1979) (quoting United States v. Yazell, 382 U. S. 341,
352 (1966)). No one can seriously argue that Congress has
clearly resolved the question before us. And the only dam-
age to federal interests that the Court identifies consists of
the added administrative burden the state statute imposes
upon ERISA plan administrators.

The Court claims that the Washington statute “interferes
with nationally uniform plan administration” by requiring
administrators to “familiarize themselves with state stat-
utes.” Ante, at 148-149. But administrators have to famil-
iarize themselves with state law in any event when they an-
swer such routine legal questions as whether amounts due
are subject to garnishment, Mackey v. Lanier Collection
Agency & Service, Inc., 486 U. S. 825, 838 (1988), who is a
“spouse,” who qualifies as a “child,” or when an employee is
legally dead. And were that “familiarizing burden” some-
how overwhelming, the plan could easily avoid it by resolv-
ing the divorce revocation issue in the plan documents them-
selves, stating expressly that state law does not apply. The
“pburden” thus reduces to a one-time requirement that would
fall primarily upon the few who draft model ERISA docu-
ments, not upon the many who administer them. So meager
a burden cannot justify pre-empting a state law that enjoys
a presumption against pre-emption.
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The Court also fears that administrators would have to
make difficult choice-of-law determinations when parties live
in different States. Amnte, at 148-149. Whether this prob-
lem is or is not “major” in practice, the Washington statute
resolves it by expressly setting forth procedures whereby
the parties or the courts, not the plan administrator, are re-
sponsible for resolving it. See §§11.07.010(3)(b)(i)-(i) (stat-
ing that a plan may “without liability, refuse to pay or trans-
fer a nonprobate asset” until “[a]ll beneficiaries and other
interested persons claiming an interest have consented in
writing to the payment or transfer” or “[t]lhe payment or
transfer is authorized or directed by a court of proper juris-
diction”); §11.07.010(3)(c) (plan may condition payment on
provision of security by recipient to indemnify plan for
costs); §11.07.010(2)(b)(i) (plan may avoid default rule by ex-
pressing its intent in the plan documents).

The Court has previously made clear that the fact that
state law “impose[s] some burde[n] on the administration of
ERISA plans” does not necessarily require pre-emption.
De Buono, 520 U. S., at 815; Mackey, supra, at 831 (upholding
state garnishment law notwithstanding claim that “benefit
plans subjected to garnishment will incur substantial admin-
istrative burdens”). Precisely, what is it about this statute’s
requirement that distinguishes it from the “‘myriad state
laws’” that impose some kind of burden on ERISA plans?
De Buono, supra, at 815 (quoting Travelers, supra, at 668).

Indeed, if one looks beyond administrative burden, one
finds that Washington’s statute poses no obstacle, but fur-
thers ERISA’s ultimate objective—developing a fair sys-
tem for protecting employee benefits. Cf. Pension Benefit
Guaranty Corporation v. R. A. Gray & Co., 467 U.S. 717,
720 (1984). The Washington statute transfers an employee’s
pension assets at death to those individuals whom the
worker would likely have wanted to receive them. As many
jurisdictions have concluded, divorced workers more often
prefer that a child, rather than a divorced spouse, receive
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those assets. Of course, an employee can secure this result
by changing a beneficiary form; but doing so requires aware-
ness, understanding, and time. That is why Washington and
many other jurisdictions have created a statutory assump-
tion that divorce works a revocation of a designation in favor
of an ex-spouse. That assumption is embodied in the Uni-
form Probate Code; it is consistent with human experience;
and those with expertise in the matter have concluded that
it “more often” serves the cause of “[jlustice.” Langbein,
The Nonprobate Revolution and the Future of the Law of
Succession, 97 Harv. L. Rev. 1108, 1135 (1984).

In forbidding Washington to apply that assumption here,
the Court permits a divorced wife, who already acquired,
during the divorce proceeding, her fair share of the couple’s
community property, to receive in addition the benefits that
the divorce court awarded to her former husband. To be
more specific, Donna Egelhoff already received a business, an
IRA account, and stock; David received, among other things,
100% of his pension benefits. App. 31-34. David did not
change the beneficiary designation in the pension plan or life
insurance plan during the 6-month period between his di-
vorce and his death. As a result, Donna will now receive a
windfall of approximately $80,000 at the expense of David’s
children. The State of Washington enacted a statute to pre-
vent precisely this kind of unfair result. But the Court, re-
lying on an inconsequential administrative burden, concludes
that Congress required it.

Finally, the logic of the Court’s decision does not stop at
divorce revocation laws. The Washington statute is virtu-
ally indistinguishable from other traditional state-law rules,
for example, rules using presumptions to transfer assets in
the case of simultaneous deaths, and rules that prohibit a
husband who kills a wife from receiving benefits as a result
of the wrongful death. It is particularly difficult to believe
that Congress wanted to pre-empt the latter kind of statute.
But how do these statutes differ from the one before us?
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Slayer statutes—like this statute—*“gover(n] the payment of
benefits, a central matter of plan administration.” Amnte, at
148. And contrary to the Court’s suggestion, ante, at 152,
slayer statutes vary from State to State in their details just
like divorce revocation statutes. Compare Ariz. Rev. Stat.
Ann. §14-2803(F) (1995) (requiring proof, in a civil proceed-
ing, under preponderance of the evidence standard); Haw.
Rev. Stat. §560:2-803(g) (1999) (same), with Ga. Code Ann.
§53-1-5(d) (Supp. 1996) (requiring proof under clear and con-
vincing evidence standard); Me. Rev. Stat. Ann., Tit. 18-A,
§2-803(e) (1998) (same); and Ala. Code §43-8-253(e) (1991)
(treating judgment of conviction as conclusive when it be-
comes final); Me. Rev. Stat. Ann., Tit. 18-A, §2-803(e) (1998)
(same), with Ariz. Rev. Stat. Ann. § 14-2803(F") (1995) (treat-
ing judgment of conviction as conclusive only after “all right
to appeal has been exhausted”); Haw. Rev. Stat. §560:2—
803(g) (1999) (same). Indeed, the “slayer” conflict would
seem more serious, not less serious, than the conflict before
us, for few, if any, slayer statutes permit plans to opt out of
the state property law rule.

“ERISA pre-emption analysis,” the Court has said,
must “respect” the “separate spher[e]” of state “authority.”
Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 19 (1987)
(quoting Alesst v. Raybestos-Manhattan, Inc., 451 U. S. 504,
522 (1981)) (internal quotation marks omitted). In so stat-
ing, the Court has recognized the practical importance of
preserving local independence, at retail, i. e., by applying
pre-emption analysis with care, statute by statute, line by
line, in order to determine how best to reconcile a federal
statute’s language and purpose with federalism’s need to pre-
serve state autonomy. Indeed, in today’s world, filled with
legal complexity, the true test of federalist principle may lie,
not in the occasional constitutional effort to trim Congress’
commerce power at its edges, United States v. Morrison, 529
U. S. 598 (2000), or to protect a State’s treasury from a pri-
vate damages action, Board of Trustees of Univ. of Ala. v.
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Garrett, 531 U. S. 356 (2001), but rather in those many statu-
tory cases where courts interpret the mass of technical detail
that is the ordinary diet of the law, AT&T Corp. v. Iowa
Utilities Bd., 525 U. S. 366, 427 (1999) (BREYER, J., concur-
ring in part and dissenting in part).

In this case, “field pre-emption” is not at issue. There is
no “direct” conflict between state and federal statutes. The
state statute poses no significant obstacle to the accomplish-
ment of any federal objective. Any effort to squeeze some
additional pre-emptive force from ERISA’s words (. e., “re-
late to”) is inconsistent with the Court’s recent case law.
And the state statute before us is one regarding family prop-
erty—a “fiel[d] of traditional state regulation,” where the
interpretive presumption against pre-emption is particularly
strong. Travelers, 514 U.S., at 655. For these reasons,
I disagree with the Court’s conclusion. And, consequently,
I dissent.

APPENDIX TO OPINION OF BREYER, J.
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CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS
No. 99-1702. Argued January 16, 2001—Decided April 2, 2001

While under arrest for an unrelated offense, respondent confessed to a
home burglary, but denied knowledge of a woman and child’s disappear-
ance from the home. He was indicted for the burglary, and counsel was
appointed to represent him. He later confessed to his father that he
had killed the woman and child, and his father then contacted the police.
While in custody, respondent waived his rights under Miranda v. Ari-
zona, 384 U. S. 436, and confessed to the murders. He was convicted
of capital murder and sentenced to death. On appeal to the Texas
Court of Criminal Appeals, he argued, inter alia, that his confession
should have been suppressed because it was obtained in violation of his
Sixth Amendment right to counsel, which he claimed attached when
counsel was appointed in the burglary case. The court reversed and
remanded, holding that once the right to counsel attaches to the offense
charged, it also attaches to any other offense that is very closely related
factually to the offense charged.

Held: Because the Sixth Amendment right to counsel is “offense specific,”
it does not necessarily extend to offenses that are “factually related” to
those that have actually been charged. Pp. 167-174.

(@) In McNeil v. Wisconsin, 501 U. S. 171, 176, this Court held that a
defendant’s statements regarding offenses for which he has not been
charged are admissible notwithstanding the attachment of his Sixth
Amendment right to counsel on other charged offenses. Although some
lower courts have read into McNeil’s offense-specific definition an
exception for crimes that are “factually related” to a charged offense,
and have interpreted Brewer v. Williams, 430 U. S. 387, and Maine v.
Moulton, 474 U. S. 159, to support this view, this Court declines to do so.
Brewer did not address the question at issue here. And to the extent
Moulton spoke to the matter at all, it expressly referred to the offense-
specific nature of the Sixth Amendment right to counsel. In predicting
that the offense-specific rule will prove disastrous to suspects’ consti-
tutional rights and will permit the police almost total license to conduct
unwanted and uncounseled interrogations, respondent fails to appreciate
two critical considerations. First, there can be no doubt that a suspect
must be apprised of his rights against compulsory self-incrimination and
to consult with an attorney before authorities may conduct custodial
interrogation. See Miranda, supra, at 479. Here, police scrupulously
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followed Miranda’s dictates when questioning respondent. Second, the
Constitution does not negate society’s interest in the police’s ability to
talk to witnesses and suspects, even those who have been charged with
other offenses. See McNeil, supra, at 181. Pp. 167-172.

(b) Although the Sixth Amendment right to counsel clearly attaches
only to charged offenses, this Court has recognized in other contexts
that the definition of an “offense” is not necessarily limited to the four
corners of a charging document. The test to determine whether there
are two different offenses or only one is whether each provision requires
proof of a fact which the other does not. Blockburger v. United States,
284 U. 8. 299, 304. The Blockburger test has been applied to delineate
the scope of the Fifth Amendment’s Double Jeopardy Clause, which pre-
vents multiple or successive prosecutions for the “same offense.” See,
e. g., Brown v. Ohio, 432 U. S. 161, 164-166. There is no constitutional
difference between “offense” in the double jeopardy and right-to-counsel
contexts. Accordingly, when the Sixth Amendment right to counsel
attaches, it encompasses offenses that, even if not formally charged,
would be considered the same offense under the Blockburger test.
Pp. 172-174.

(c) At the time respondent confessed to the murders, he had been
indicted for burglary but had not been charged in the murders. As
defined by Texas law, these crimes are not the same offense under
Blockburger. Thus, the Sixth Amendment right to counsel did not bar
police from interrogating respondent regarding the murders, and his
confession was therefore admissible. P. 174.

Reversed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’CoN-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. KENNEDY, J., filed a
concurring opinion, in which SCALIA and THOMAS, JJ., joined, post, p. 174.
BREYER, J., filed a dissenting opinion, in which STEVENS, SOUTER, and
GINSBURG, JJ., joined, post, p. 177.

Gregory S. Coleman, Solicitor General of Texas, argued
the cause for petitioner. With him on the briefs were John
Cornyn, Attorney General, Andy Taylor, First Assistant
Attorney General, and S. Kyle Duncan, Assistant Solicitor
General.

Lisa Schiavo Blatt argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
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eral Robinson, Deputy Solicitor General Dreeben, and Deb-
orah Watson.

Roy E. Greenwood, by appointment of the Court, 531 U. S.
807, argued the cause for respondent. With him on the brief
were David A. Schulman and Lee Haidusek.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The Texas Court of Criminal Appeals held that a criminal
defendant’s Sixth Amendment right to counsel attaches not
only to the offense with which he is charged, but to other
offenses “closely related factually” to the charged offense.
We hold that our decision in McNeil v. Wisconsin, 501 U. S.
171 (1991), meant what it said, and that the Sixth Amend-
ment right is “offense specific.”

In December 1993, Lindsey Owings reported to the
Walker County, Texas, Sheriff’s Office that the home he

*Briefs of amict curiae urging reversal were filed for the State of Ohio
et al. by Betty D. Montgomery, Attorney General of Ohio, Edward B.
Foley, State Solicitor, David M. Gormley, Associate Solicitor, and Elise
W. Porter and Norman E. Plate, Assistant Solicitors, and by the Attor-
neys General for their respective States as follows: Bill Pryor of Alabama,
Janet Napolitano of Arizona, Bill Lockyer of California, Ken Salazar of
Colorado, John M. Bailey of Connecticut, Robert A. Butterworth of Flor-
ida, Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Andrew
Ketterer of Maine, Michael C. Moore of Mississippi, Joseph P. Mazurek of
Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada,
Philip T. McLaughlin of New Hampshire, W. A. Drew Edmondson of
Oklahoma, D. Michael Fisher of Pennsylvania, Charles M. Condon of
South Carolina, Mark Barnett of South Dakota, Mark L. Earley of Vir-
ginia, and Gay Woodhouse of Wyoming; for the Criminal Justice Legal
Foundation by Kent S. Scheidegger and Charles L. Hobson; and for the
National Association of Police Organizations et al. by Patrick F. Philbin
and Stephen R. McSpadden.

Sheri Lynn Johnson and Jeffrey J. Pokorak filed a brief for the National
Association of Criminal Defense Lawyers et al. as amici curiae urging
affirmance.

Stephen G. Tipps and Jennifer L. Walker Elrod filed a brief for the
Texas District & County Attorneys Association et al. as amici curiae.
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shared with his wife, Margaret, and their 16-month-old
daughter, Kori Rae, had been burglarized. He also in-
formed police that his wife and daughter were missing.
Respondent Raymond Levi Cobb lived across the street from
the Owings. Acting on an anonymous tip that respondent
was involved in the burglary, Walker County investigators
questioned him about the events. He denied involvement.
In July 1994, while under arrest for an unrelated offense,
respondent was again questioned about the incident. Re-
spondent then gave a written statement confessing to the
burglary, but he denied knowledge relating to the disappear-
ances. Respondent was subsequently indicted for the bur-
glary, and Hal Ridley was appointed in August 1994 to repre-
sent respondent on that charge.

Shortly after Ridley’s appointment, investigators asked
and received his permission to question respondent about
the disappearances. Respondent continued to deny involve-
ment. Investigators repeated this process in September
1995, again with Ridley’s permission and again with the
same result.

In November 1995, respondent, free on bond in the bur-
glary case, was living with his father in Odessa, Texas. At
that time, respondent’s father contacted the Walker County
Sheriff’s Office to report that respondent had confessed to
him that he killed Margaret Owings in the course of the bur-
glary. Walker County investigators directed respondent’s
father to the Odessa police station, where he gave a state-
ment. Odessa police then faxed the statement to Walker
County, where investigators secured a warrant for respond-
ent’s arrest and faxed it back to Odessa. Shortly thereafter,
Odessa police took respondent into custody and administered
warnings pursuant to Miranda v. Arizona, 384 U.S. 436
(1966). Respondent waived these rights.

After a short time, respondent confessed to murdering
both Margaret and Kori Rae. Respondent explained that
when Margaret confronted him as he was attempting to re-
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move the Owings’ stereo, he stabbed her in the stomach with
a knife he was carrying. Respondent told police that he
dragged her body to a wooded area a few hundred yards
from the house. Respondent then stated:

“‘I went back to her house and I saw the baby laying
on its bed. I took the baby out there and it was sleep-
ing the whole time. I laid the baby down on the ground
four or five feet away from its mother. I went back to
my house and got a flat edge shovel. That’s all I could
find. Then I went back over to where they were and
I started digging a hole between them. After I got
the hole dug, the baby was awake. It started going
toward its mom and it fell in the hole. I put the lady in
the hole and I covered them up. I remember stabbing
a different knife I had in the ground where they were.
I was crying right then.”” App. to Pet. for Cert. A-9
to A-10.

Respondent later led police to the location where he had
buried the victims’ bodies.

Respondent was convicted of capital murder for mur-
dering more than one person in the course of a single crim-
inal transaction. See Tex. Penal Code Ann. §19.03(a)(7)(A)
(1994). He was sentenced to death. On appeal to the
Court of Criminal Appeals of Texas, respondent argued,
inter alia, that his confession should have been suppressed
because it was obtained in violation of his Sixth Amend-
ment right to counsel. Relying on Michigan v. Jackson,
475 U. S. 625 (1986), respondent contended that his right
to counsel had attached when Ridley was appointed in the
burglary case and that Odessa police were therefore required
to secure Ridley’s permission before proceeding with the
interrogation.

The Court of Criminal Appeals reversed respondent’s
conviction by a divided vote and remanded for a new trial.
The court held that “once the right to counsel attaches to
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the offense charged, it also attaches to any other offense that
is very closely related factually to the offense charged.”
2000 WL 275644, *3 (2000) (citations omitted). Finding the
capital murder charge to be “factually interwoven with
the burglary,” the court concluded that respondent’s Sixth
Amendment right to counsel had attached on the capital
murder charge even though respondent had not yet been
charged with that offense. Id., at *4. The court further
found that respondent had asserted that right by accepting
Ridley’s appointment in the burglary case. See ibid. Ac-
cordingly, it deemed the confession inadmissible and found
that its introduction had not been harmless error. See id.,
at *4-*5. Three judges dissented, finding Michigan v. Jack-
son to be distinguishable and concluding that respondent
had made a valid unilateral waiver of his right to counsel
before confessing. See 2000 WL, at *5-*13 (opinion of Mec-
Cormick, P. J.).

The State sought review in this Court, and we granted
certiorari to consider first whether the Sixth Amendment
right to counsel extends to crimes that are “factually re-
lated” to those that have actually been charged, and second
whether respondent made a valid unilateral waiver of that
right in this case. 530 U. S. 1260 (2000). Because we an-
swer the first question in the negative, we do not reach the
second.

The Sixth Amendment provides that “[iln all criminal
prosecutions, the accused shall enjoy the right . . . to have
the Assistance of Counsel for his defence.” In McNeil v.
Wisconsin, 501 U.S. 171 (1991), we explained when this
right arises:

“The Sixth Amendment right [to counsel] . . . is offense
specific. It cannot be invoked once for all future prose-
cutions, for it does not attach until a prosecution is
commenced, that is, at or after the initiation of ad-
versary judicial criminal proceedings—whether by way
of formal charge, preliminary hearing, indictment, in-
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formation, or arraignment.” Id., at 175 (citations and
internal quotation marks omitted).

Accordingly, we held that a defendant’s statements regard-
ing offenses for which he had not been charged were admis-
sible notwithstanding the attachment of his Sixth Amend-
ment right to counsel on other charged offenses. See id.,
at 176.

Some state courts and Federal Courts of Appeals, how-
ever, have read into McNeil’s offense-specific definition an
exception for crimes that are “factually related” to a charged
offense.! Several of these courts have interpreted Brewer
v. Williams, 430 U.S. 387 (1977), and Maine v. Moulton,
474 U. S. 159 (1985)—Dboth of which were decided well before
McNeil—to support this view, which respondent now invites
us to approve. We decline to do so.

In Brewer, a suspect in the abduction and murder of a
10-year-old girl had fled from the scene of the crime in Des
Moines, Iowa, some 160 miles east to Davenport, Iowa,
where he surrendered to police. An arrest warrant was
issued in Des Moines on a charge of abduction, and the
suspect was arraigned on that warrant before a Davenport
judge. Des Moines police traveled to Davenport, took the
man into custody, and began the drive back to Des Moines.
Along the way, one of the officers persuaded the suspect
to lead police to the victim’s body. The suspect ultimately
was convicted of the girl’s murder. This Court upheld the
federal habeas court’s conclusion that police had violated
the suspect’s Sixth Amendment right to counsel. We held
that the officer’s comments to the suspect constituted in-

1See, e.g., United States v. Covarrubias, 179 F. 3d 1219, 1223-1224
(CA9 1999); United States v. Melgar, 139 F. 3d 1005, 1013 (CA4 1998);
United States v. Doherty, 126 F. 3d 769, 776 (CA6 1997); United States
v. Arnold, 106 F. 3d 37, 41 (CA3 1997); United States v. Williams, 993 F.
2d 451, 457 (CA5 1993); Commonwealth v. Rainwater, 425 Mass. 540, 556,
681 N. E. 2d 1218, 1229 (1997); In re Pack, 420 Pa. Super. 347, 354-356,
616 A. 2d 1006, 1010-1011 (1992).
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terrogation and that the suspect had not validly waived his
right to counsel by responding to the officer. See 430 U. S,,
at 405-406.

Respondent suggests that Brewer implicitly held that the
right to counsel attached to the factually related murder
when the suspect was arraigned on the abduction charge.
See Brief for Respondent 4. The Court’s opinion, however,
simply did not address the significance of the fact that the
suspect had been arraigned only on the abduction charge,
nor did the parties in any way argue this question. Consti-
tutional rights are not defined by inferences from opinions
which did not address the question at issue. Cf. Hagans
v. Lavine, 415 U.S. 528, 535, n. 5 (1974) (“[W]hen ques-
tions of jurisdiction have been passed on in prior decisions
sub silentio, this Court has never considered itself bound
when a subsequent case finally brings the jurisdictional issue
before us”).

Moulton is similarly unhelpful to respondent. That case
involved two individuals indicted for a series of thefts, one
of whom had secretly agreed to cooperate with the police
investigation of his codefendant, Moulton. At the sugges-
tion of police, the informant recorded several telephone
calls and one face-to-face conversation he had with Moulton
during which the two discussed their criminal exploits and
possible alibis. In the course of those conversations, Moul-
ton made various incriminating statements regarding both
the thefts for which he had been charged and additional
crimes. In a superseding indictment, Moulton was charged
with the original crimes as well as burglary, arson, and three
additional thefts. At trial, the State introduced portions
of the recorded face-to-face conversation, and Moulton ulti-
mately was convicted of three of the originally charged
thefts plus one count of burglary. Moulton appealed his
convictions to the Supreme Judicial Court of Maine, argu-
ing that introduction of the recorded conversation violated



170 TEXAS v». COBB

Opinion of the Court

his Sixth Amendment right to counsel. That court agreed,
holding:

“‘Those statements may be admissible in the investiga-
tion or prosecution of charges for which, at the time the
recordings were made, adversary proceedings had not
yet commenced. But as to the charges for which Moul-
ton’s right to counsel had already attached, his incrimi-
nating statements should have been ruled inadmissible
at trial, given the circumstances in which they were ac-
quired.”” 474 U.S., at 168 (quoting State v. Moulton,
481 A. 2d 155, 161 (1984)).

We affirmed.

Respondent contends that, in affirming reversal of both
the theft and burglary charges, the Moulton Court must
have concluded that Moulton’s Sixth Amendment right to
counsel attached to the burglary charge. See Brief for Re-
spondent 13-14; see also Brief for the National Association
of Criminal Defense Lawyers et al. as Amici Curiae 22-23.
But the Moulton Court did not address the question now
before us, and to the extent Moulton spoke to the matter at
all, it expressly referred to the offense-specific nature of the
Sixth Amendment right to counsel:

“The police have an interest in the thorough investi-
gation of crimes for which formal charges have already
been filed. They also have an interest in investigating
new or additional crimes. Investigations of either type
of crime may require surveillance of individuals already
under indictment. Moreover, law enforcement officials
investigating an individual suspected of committing one
crime and formally charged with having committed an-
other crime obviously seek to discover evidence useful
at a trial of either crime. In seeking evidence pertain-
ing to pending charges, however, the Government’s in-
vestigative powers are limited by the Sixth Amendment
rights of the accused. . . . On the other hand, to exclude
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evidence pertaining to charges as to which the Sixth
Amendment right to counsel had not attached at the
time the evidence was obtained, simply because other
charges were pending at that time, would unnecessarily
frustrate the public’s interest in the investigation of
criminal activities.” 474 U.S., at 179-180 (emphasis
added; footnote omitted).

See also id., at 168 (“[T]he purpose of their meeting was to
discuss the pending charges”); id., at 177 (“[T]he police
knew . . . that Moulton and [the informant] were meeting for
the express purpose of discussing the pending charges . ..”
(emphasis added)). Thus, respondent’s reliance on Moulton
is misplaced and, in light of the language employed there and
subsequently in McNeil, puzzling.

Respondent predicts that the offense-specific rule will
prove “disastrous” to suspects’ constitutional rights and
will “permit law enforcement officers almost complete and
total license to conduct unwanted and uncounseled interro-
gations.” Brief for Respondent 8-9. Besides offering no
evidence that such a parade of horribles has occurred in
those jurisdictions that have not enlarged upon McNeil, he
fails to appreciate the significance of two critical considera-
tions. First, there can be no doubt that a suspect must be
apprised of his rights against compulsory self-incrimination
and to consult with an attorney before authorities may con-
duct custodial interrogation. See Miranda v. Arizona, 384
U. S., at 479; Dickerson v. United States, 530 U. S. 428, 435
(2000) (quoting Miranda). In the present case, police scru-
pulously followed Miranda’s dictates when questioning re-
spondent.? Second, it is critical to recognize that the Con-

2 Curiously, while predicting disastrous consequences for the core val-
ues underlying the Sixth Amendment, see post, at 179-183 (opinion of
BREYER, J.), the dissenters give short shrift to the Fifth Amendment’s
role (as expressed in Miranda and Dickerson) in protecting a defendant’s
right to consult with counsel before talking to police. Even though the
Sixth Amendment right to counsel has not attached to uncharged offenses,
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stitution does not negate society’s interest in the ability of
police to talk to witnesses and suspects, even those who have
been charged with other offenses.

“Since the ready ability to obtain uncoerced confessions
is not an evil but an unmitigated good, society would
be the loser. Admissions of guilt resulting from valid
Miranda waivers ‘are more than merely “desirable”;
they are essential to society’s compelling interest in
finding, convicting, and punishing those who violate the
law.””  McNeil, 501 U. S., at 181 (quoting Moran v. Bur-
bine, 475 U. S. 412, 426 (1986)).

See also Moulton, supra, at 180 (“[T]o exclude evidence per-
taining to charges as to which the Sixth Amendment right
to counsel had not attached at the time the evidence was
obtained, simply because other charges were pending at that
time, would unnecessarily frustrate the public’s interest in
the investigation of criminal activities”).

Although it is clear that the Sixth Amendment right to
counsel attaches only to charged offenses, we have recog-

defendants retain the ability under Miranda to refuse any police ques-
tioning, and, indeed, charged defendants presumably have met with
counsel and have had the opportunity to discuss whether it is advisable
to invoke those Fifth Amendment rights. Thus, in all but the rarest of
cases, the Court’s decision today will have no impact whatsoever upon a
defendant’s ability to protect his Sixth Amendment right.

It is also worth noting that, contrary to the dissent’s suggestion, see
post, at 177-178, 179, there is no “background principle” of our Sixth
Amendment jurisprudence establishing that there may be no contact be-
tween a defendant and police without counsel present. The dissent would
expand the Sixth Amendment right to the assistance of counsel in a crimi-
nal prosecution into a rule which “‘exists to prevent lawyers from taking
advantage of uncounseled laypersons and to preserve the integrity of the
lawyer-client relationship.”” Post, at 181 (quoting ABA Ann. Model Rule
of Profesional Conduct 4.2 (4th ed. 1999)). Every profession is competent
to define the standards of conduct for its members, but such standards
are obviously not controlling in interpretation of constitutional provisions.
The Sixth Amendment right to counsel is personal to the defendant and
specific to the offense.
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nized in other contexts that the definition of an “offense”
is not necessarily limited to the four corners of a charging
instrument. In Blockburger v. United States, 284 U. S. 299
(1932), we explained that “where the same act or transaction
constitutes a violation of two distinct statutory provisions,
the test to be applied to determine whether there are two
offenses or only one, is whether each provision requires proof
of a fact which the other does not.” Id., at 304. We have
since applied the Blockburger test to delineate the scope
of the Fifth Amendment’s Double Jeopardy Clause, which
prevents multiple or successive prosecutions for the “same
offence.” See, e. g., Brown v. Ohio, 432 U. S. 161, 164-166
(1977). We see no constitutional difference between the
meaning of the term “offense” in the contexts of double
jeopardy and of the right to counsel. Accordingly, we hold
that when the Sixth Amendment right to counsel attaches,
it does encompass offenses that, even if not formally charged,
would be considered the same offense under the Block-
burger test.?

While simultaneously conceding that its own test “lacks
the precision for which police officers may hope,” post, at
186, the dissent suggests that adopting Blockburger’s defini-
tion of “offense” will prove difficult to administer. But it is
the dissent’s vague iterations of the “‘closely related to’” or
“‘inextricably intertwined with’” test, post, at 186, that
would defy simple application. The dissent seems to pre-
suppose that officers will possess complete knowledge of the
circumstances surrounding an incident, such that the officers
will be able to tailor their investigation to avoid addressing
factually related offenses. Such an assumption, however, ig-
nores the reality that police often are not yet aware of the

3In this sense, we could just as easily describe the Sixth Amendment
as “prosecution specific,” insofar as it prevents discussion of charged of-
fenses as well as offenses that, under Blockburger, could not be the subject
of a later prosecution. And, indeed, the text of the Sixth Amendment
confines its scope to “all criminal prosecutions.”
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exact sequence and scope of events they are investigating—
indeed, that is why police must investigate in the first place.
Deterred by the possibility of violating the Sixth Amend-
ment, police likely would refrain from questioning certain
defendants altogether.

It remains only to apply these principles to the facts at
hand. At the time he confessed to Odessa police, respondent
had been indicted for burglary of the Owings residence, but
he had not been charged in the murders of Margaret and
Kori Rae. As defined by Texas law, burglary and capital
murder are not the same offense under Blockburger. Com-
pare Tex. Penal Code Ann. §30.02(a) (1994) (requiring entry
into or continued concealment in a habitation or building)
with §19.03(a)(7)(A) (requiring murder of more than one per-
son during a single criminal transaction). Accordingly, the
Sixth Amendment right to counsel did not bar police from
interrogating respondent regarding the murders, and re-
spondent’s confession was therefore admissible.

The judgment of the Court of Criminal Appeals of Texas
is reversed.

It is so ordered.

JUSTICE KENNEDY, with whom JUSTICE ScCALIA and
JUSTICE THOMAS join, concurring.

The Court’s opinion is altogether sufficient to explain why
the decision of the Texas Court of Criminal Appeals should
be reversed for failure to recognize the offense-specific na-
ture of the Sixth Amendment right to counsel. It seems
advisable, however, to observe that the Court has reached
its conclusion without the necessity to reaffirm or give ap-
proval to the decision in Michigan v. Jackson, 475 U. S. 625
(1986). This course is wise, in my view, for the underlying
theory of Jackson seems questionable.

As the facts of the instant case well illustrate, it is diffi-
cult to understand the utility of a Sixth Amendment rule
that operates to invalidate a confession given by the free
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choice of suspects who have received proper advice of their
Miranda rights but waived them nonetheless. See Mi-
randa v. Arizona, 384 U. S. 436 (1966). The Miranda rule,
and the related preventative rule of Edwards v. Arizona,
451 U. S. 477 (1981), serve to protect a suspect’s voluntary
choice not to speak outside his lawyer’s presence. The par-
allel rule announced in Jackson, however, supersedes the
suspect’s voluntary choice to speak with investigators.
After Jackson had been decided, the Court made the follow-
ing observation with respect to Edwards:

“Preserving the integrity of an accused’s choice to
communicate with police only through counsel is the es-
sence of Edwards and its progeny—not barring an ac-
cused from making an initial election as to whether he
will face the State’s officers during questioning with the
aid of counsel, or go it alone. If an accused ‘knowingly
and intelligently’ pursues the latter course, we see no
reason why the uncounseled statements he then makes
must be excluded at his trial.” Patterson v. Illinozis,
487 U. S. 285, 291 (1988).

There is little justification for not applying the same course
of reasoning with equal force to the court-made preventa-
tive rule announced in Jackson, for Jackson, after all, was a
wholesale importation of the Edwards rule into the Sixth
Amendment.

In the instant case, Cobb at no time indicated to law en-
forcement authorities that he elected to remain silent about
the double murder. By all indications, he made the volun-
tary choice to give his own account. Indeed, even now Cobb
does not assert that he had no wish to speak at the time he
confessed. While the Edwards rule operates to preserve
the free choice of a suspect to remain silent, if Jackson were
to apply it would override that choice.

There is further reason to doubt the wisdom of the Jack-
son holding. Neither Miranda nor Edwards enforces the
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Fifth Amendment right unless the suspect makes a clear and
unambiguous assertion of the right to the presence of coun-
sel during custodial interrogation. Dawvis v. United States,
512 U. S. 452, 459 (1994). Where a required Miranda warn-
ing has been given, a suspect’s later confession, made out-
side counsel’s presence, is suppressed to protect the Fifth
Amendment right of silence only if a reasonable officer
should have been certain that the suspect expressed the
unequivocal election of the right.

The Sixth Amendment right to counsel attaches quite
without reference to the suspect’s choice to speak with in-
vestigators after a Miranda warning. It is the commence-
ment of a formal prosecution, indicated by the initiation of
adversary judicial proceedings, that marks the beginning
of the Sixth Amendment right. See ante, at 167-168 (quot-
ing McNeil v. Wisconsin, 501 U. S. 171, 175 (1991)). These
events may be quite independent of the suspect’s election to
remain silent, the interest which the Edwards rule serves to
protect with respect to Miranda and the Fifth Amendment,
and it thus makes little sense for a protective rule to attach
absent such an election by the suspect. We ought to ques-
tion the wisdom of a judge-made preventative rule to protect
a suspect’s desire not to speak when it cannot be shown that
he had that intent.

Even if Jackson is to remain good law, its protections
should apply only where a suspect has made a clear and un-
ambiguous assertion of the right not to speak outside the
presence of counsel, the same clear election required under
Edwards. Cobb made no such assertion here, yet JUSTICE
BREYER’s dissent rests upon the assumption that the Jack-
son rule should operate to exclude the confession no matter.
There would be little justification for this extension of a rule
that, even in a more limited application, rests on a doubtful
rationale.

JUSTICE BREYER defends Jackson by arguing that, once
a suspect has accepted counsel at the commencement of ad-
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versarial proceedings, he should not be forced to confront
the police during interrogation without the assistance of
counsel. See post, at 179-181. But the acceptance of coun-
sel at an arraignment or similar proceeding only begs the
question: acceptance of counsel for what? It is quite unre-
markable that a suspect might want the assistance of an ex-
pert in the law to guide him through hearings and trial, and
the attendant complex legal matters that might arise, but
nonetheless might choose to give on his own a forthright
account of the events that occurred. A court-made rule
that prevents a suspect from even making this choice serves
little purpose, especially given the regime of Miranda and
Edwards.

With these further remarks, I join in full the opinion of
the Court.

JUSTICE BREYER, with whom JUSTICE STEVENS, JUS-
TICE SOUTER, and JUSTICE GINSBURG join, dissenting.

This case focuses upon the meaning of a single word, “of-
fense,” when it arises in the context of the Sixth Amend-
ment. Several basic background principles define that
context.

First, the Sixth Amendment right to counsel plays a cen-
tral role in ensuring the fairness of criminal proceedings
in our system of justice. See Gideon v. Wainwright, 372
U. S. 335, 344 (1963); Powell v. Alabama, 287 U. S. 45, 57
(1932).

Second, the right attaches when adversary proceedings,
triggered by the government’s formal accusation of a crime,
begin. See Brewer v. Williams, 430 U. S. 387, 401 (1977);
Kirby v. Illinois, 406 U. S. 682, 689 (1972); Massiah v. United
States, 377 U. S. 201, 206 (1964).

Third, once this right attaches, law enforcement officials
are required, in most circumstances, to deal with the de-
fendant through counsel rather than directly, even if the
defendant has waived his Fifth Amendment rights. See
Michigan v. Jackson, 475 U. S. 625, 633, 636 (1986) (waiver
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of right to presence of counsel is assumed invalid unless ac-
cused initiates communication); Maine v. Moulton, 474 U. S.
159, 176 (1985) (Sixth Amendment gives defendant right “to
rely on counsel as a ‘medium’ between him and the State”).
Cf. ABA Model Rule of Professional Conduct 4.2 (2001)
(lawyer is generally prohibited from communicating with
a person known to be represented by counsel “about the
subject of the representation” without counsel’s “consent”);
Green, A Prosecutor’s Communications with Defendants:
What Are the Limits?, 24 Crim. L. Bull. 283, 284, and n. 5
(1988) (version of Model Rule 4.2 or its predecessor has been
adopted by all 50 States).

Fourth, the particular aspect of the right here at issue—
the rule that the police ordinarily must communicate with
the defendant through counsel—has important limits. In
particular, recognizing the need for law enforcement officials
to investigate “new or additional crimes” not the subject
of current proceedings, Maine v. Moulton, supra, at 179,
this Court has made clear that the right to counsel does not
attach to any and every crime that an accused may commit
or have committed, see McNeil v. Wisconsin, 501 U. S. 171,
175-176 (1991). The right “cannot be invoked once for all
future prosecutions,” and it does not forbid “interrogation
unrelated to the charge.” Id., at 175, 178. In a word, as
this Court previously noted, the right is “offense specific.”
Id., at 175.

This case focuses upon the last-mentioned principle, in
particular upon the meaning of the words “offense specific.”
These words appear in this Court’s Sixth Amendment case
law, not in the Sixth Amendment’s text. See U.S. Const.,
Amdt. 6 (guaranteeing right to counsel “[iln all criminal
prosecutions”). The definition of these words is not self-
evident. Sometimes the term “offense” may refer to words
that are written in a criminal statute; sometimes it may refer
generally to a course of conduct in the world, aspects of
which constitute the elements of one or more crimes; and
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sometimes it may refer, narrowly and technically, just to
the conceptually severable aspects of the latter. This case
requires us to determine whether an “offense”—for Sixth
Amendment purposes—includes factually related aspects of
a single course of conduct other than those few acts that
make up the essential elements of the crime charged.

We should answer this question in light of the Sixth
Amendment’s basic objectives as set forth in this Court’s
case law. At the very least, we should answer it in a way
that does not undermine those objectives. But the Court
today decides that “offense” means the crime set forth within
“the four corners of a charging instrument,” along with
other crimes that “would be considered the same offense”
under the test established by Blockburger v. United States,
284 U.S. 299 (1932). Ante, at 173. In my view, this un-
necessarily technical definition undermines Sixth Amend-
ment protections while doing nothing to further effective
law enforcement.

For one thing, the majority’s rule, while leaving the Fifth
Amendment’s protections in place, threatens to diminish
severely the additional protection that, under this Court’s
rulings, the Sixth Amendment provides when it grants
the right to counsel to defendants who have been charged
with a crime and insists that law enforcement officers there-
after communicate with them through that counsel. See,
e.g., Michigan v. Jackson, supra, at 632 (Sixth Amend-
ment prevents police from questioning represented defend-
ant through informants even when Fifth Amendment would
not); Rhode Island v. Innis, 446 U.S. 291, 300, n.4 (1980)
(Fifth Amendment right, unlike Sixth, applies only in custo-
dial interrogation).

JUSTICE KENNEDY, JUSTICE SCALIA, and JUSTICE
THOMAS, if not the majority, apparently believe these pro-
tections constitutionally unimportant, for, in their view, “the
underlying theory of Jackson seems questionable.” Ante,
at 174 (KENNEDY, J.,, concurring). Both the majority and
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concurring opinions suggest that a suspect’s ability to invoke
his Fifth Amendment right and “refuse any police question-
ing” offers that suspect adequate constitutional protection.
Ante, at 172, n. 2 (majority opinion); see also ante, at 175-176
(KENNEDY, J., concurring). But that is not so.

Jackson focuses upon a suspect—perhaps a frightened or
uneducated suspect—who, hesitant to rely upon his own un-
aided judgment in his dealings with the police, has invoked
his constitutional right to legal assistance in such matters.
See Michigan v. Jackson, 475 U. S., at 634, n. 7 (“ “The simple
fact that [a] defendant has requested an attorney indicates
that he does not believe that he is sufficiently capable of deal-
ing with his adversaries singlehandedly’”) (quoting People
v. Bladel, 421 Mich. 39, 63-64, 365 N. W. 2d 56, 67 (1984)).
Jackson says that, once such a request has been made, the
police may not simply throw that suspect—who does not
trust his own unaided judgment—Dback upon his own devices
by requiring him to rely for protection upon that same un-
aided judgment that he previously rejected as inadequate.
In a word, the police may not force a suspect who has asked
for legal counsel to make a critical legal choice without the
legal assistance that he has requested and that the Consti-
tution guarantees. See McNeil v. Wisconsin, supra, at 177-
178 (“The purpose of the Sixth Amendment counsel guar-
antee . . . is to ‘protec[t] the unaided layman at critical
confrontations’ with his ‘expert adversary’”) (quoting United
States v. Gouveia, 467 U. S. 180, 189 (1984)). The Constitu-
tion does not take away with one hand what it gives with the
other. See Gideon v. Wainwright, 372 U. S., at 344 (Sixth
Amendment means that a person charged with a crime need
not “face his accusers without a lawyer to assist him”); Mich-
1gan v. Jackson, supra, at 633, 635 (presuming “that the de-
fendant requests the lawyer’s services at every critical stage
of the prosecution” even if the defendant fails to invoke his
Fifth Amendment rights at the time of interrogation);
cf. Edwards v. Arizona, 451 U. S. 477, 484—-485 (1981) (when
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accused has expressed desire to deal with police through
counsel, police may not reinitiate interrogation until counsel
has been made available); ABA Ann. Model Rule of Profes-
sional Conduct 4.2, p.398, comment. (4th ed. 1999) (“Rule
4.2 . .. exists to prevent lawyers from taking advantage of
uncounseled laypersons and to preserve the integrity of the
lawyer-client relationship”).

For these reasons, the Sixth Amendment right at issue is
independent of the Fifth Amendment’s protections; and the
importance of this Sixth Amendment right has been repeat-
edly recognized in our cases. See, e.g., Michigan v. Jack-
son, supra, at 636 (“We conclude that the assertion [of the
right to counsel] is no less significant, and the need for addi-
tional safeguards no less clear, when the request for coun-
sel is made at an arraignment and when the basis for the
claim is the Sixth Amendment”).

JUSTICE KENNEDY primarily relies upon Patterson v.
Illinots, 487 U. S. 285 (1988), in support of his conclusion
that Jackson is not good law. He quotes Patterson’s state-
ment that the Constitution does “‘not balr] an accused from
making an initial election as to whether’” to speak with
the police without counsel’s assistance. Ante, at 175 (quot-
ing Patterson v. Illinois, supra, at 291).

This statement, however, cannot justify the overruling
of Jackson. That is because, in Patterson itself, this Court
noted, “as a matter of some significance,” that, at the time
he was interrogated, the defendant had neither retained nor
accepted the appointment of counsel. 487 U. S., at 290, n. 3.
We characterized our holding in Jackson as having depended
upon “the fact that the accused ‘ha[d] asked for the help of a
lawyer’ in dealing with the police,” 487 U. S,, at 291 (quoting
Michigan v. Jackson, supra, at 631), and explained that,
“lojnce an accused has a lawyer, a distinct set of constitu-
tional safeguards aimed at preserving the sanctity of the
attorney-client relationship takes effect,” 487 U. S., at 290,
n. 3 (citing Maine v. Moulton, 474 U. S., at 176).
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JUSTICE KENNEDY also criticizes Jackson on the ground
that it prevents a suspect “from . . . making th[e] choice” to
“give . . . a forthright account of the events that occurred.”
Ante, at 177. But that is not so. A suspect may initiate
communication with the police, thereby avoiding the risk
that the police induced him to make, unaided, the kind of
critical legal decision best made with the help of counsel,
whom he has requested.

Unlike JUSTICE KENNEDY, the majority does not call Jack-
son itself into question. But the majority would undermine
that case by significantly diminishing the Sixth Amendment
protections that the case provides. That is because criminal
codes are lengthy and highly detailed, often proliferating
“overlapping and related statutory offenses” to the point
where prosecutors can easily “spin out a startlingly numer-
ous series of offenses from a single . . . criminal transaction.”
Ashe v. Swenson, 397 U. S. 436, 445, n. 10 (1970). Thus, an
armed robber who reaches across a store counter, grabs
the cashier, and demands “your money or your life,” may
through that single instance of conduct have committed sev-
eral “offenses,” in the majority’s sense of the term, including
armed robbery, assault, battery, trespass, use of a firearm to
commit a felony, and perhaps possession of a firearm by a
felon, as well. A person who is using and selling drugs on
a single occasion might be guilty of possessing various drugs,
conspiring to sell drugs, being under the influence of illegal
drugs, possessing drug paraphernalia, possessing a gun in
relation to the drug sale, and, depending upon circumstances,
violating various gun laws as well. A protester blocking
an entrance to a federal building might also be trespassing,
failing to disperse, unlawfully assembling, and obstructing
Government administration all at one and the same time.

The majority’s rule permits law enforcement officials
to question those charged with a crime without first ap-
proaching counsel, through the simple device of asking ques-
tions about any other related crime not actually charged in
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the indictment. Thus, the police could ask the individual
charged with robbery about, say, the assault of the cashier
not yet charged, or about any other uncharged offense (un-
less under Blockburger’s definition it counts as the “same
crime”), all without notifying counsel. Indeed, the majori-
ty’s rule would permit law enforcement officials to question
anyone charged with any crime in any one of the examples
just given about his or her conduct on the single relevant
occasion without notifying counsel unless the prosecutor
has charged every possible crime arising out of that same
brief course of conduct. What Sixth Amendment sense—
what common sense—does such a rule make? What is left
of the “communicate through counsel” rule? The majority’s
approach is inconsistent with any common understanding
of the scope of counsel’s representation. It will undermine
the lawyer’s role as “‘medium’” between the defendant and
the government. Maine v. Moulton, supra, at 176. And it
will, on a random basis, remove a significant portion of the
protection that this Court has found inherent in the Sixth
Amendment.

In fact, under the rule today announced by the majority,
two of the seminal cases in our Sixth Amendment juris-
prudence would have come out differently. In Maine v.
Moulton, which the majority points out “expressly referred
to the offense-specific nature of the Sixth Amendment right
to counsel,” ante, at 170, we treated burglary and theft as
the same offense for Sixth Amendment purposes. Despite
the opinion’s clear statement that “[ilncriminating state-
ments pertaining to other crimes, as to which the Sixth
Amendment right has not yet attached, are, of course, admis-
sible at a trial of those offenses,” 474 U. S., at 180, n. 16, the
Court affirmed the lower court’s reversal of both burglary
and theft charges even though, at the time that the incrimi-
nating statements at issue were made, Moulton had been
charged only with theft by receiving, id., at 162, 167, 180.
Under the majority’s rule, in contrast, because theft by re-
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ceiving and burglary each required proof of a fact that the
other did not, only Moulton’s theft convictions should have
been overturned. Compare Me. Rev. Stat. Ann., Tit. 17-A,
§359 (1981) (theft) (requiring knowing receipt, retention, or
disposal of stolen property with the intent to deprive the
owner thereof), with §401 (burglary) (requiring entry of a
structure without permission and with the intent to commit
a crime).

In Brewer v. Williams, the effect of the majority’s rule
would have been even more dramatic. Because first-degree
murder and child abduction each required proof of a fact
not required by the other, and because at the time of the
impermissible interrogation Williams had been charged only
with abduction of a child, Williams’ murder conviction should
have remained undisturbed. See 430 U. S., at 390, 393-395,
406. Compare Iowa Code §690.2 (1950 and Supp. 1978)
(first-degree murder) (requiring a Kkilling) with Iowa Code
§706.2 (1950) (repealed 1978) (child-stealing) (requiring proof
that a child under 16 was taken with the intent to conceal
the child from his or her parent or guardian). This is not
to suggest that this Court has previously addressed and
decided the question presented by this case. Rather, it is
to point out that the Court’s conception of the Sixth Amend-
ment right at the time that Moulton and Brewer were de-
cided naturally presumed that it extended to factually re-
lated but uncharged offenses.

At the same time, the majority’s rule threatens the legal
clarity necessary for effective law enforcement. That is
because the majority, aware that the word “offense” ought
to encompass something beyond “the four corners of the
charging instrument,” imports into Sixth Amendment
law the definition of “offense” set forth in Blockburger v.
United States, 284 U. S. 299 (1932), a case interpreting the
Double Jeopardy Clause of the Fifth Amendment, which
Clause uses the word “offence” but otherwise has no rele-
vance here. Whatever Fifth Amendment virtues Block-
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burger may have, to import it into this Sixth Amendment
context will work havoc.

In theory, the test says that two offenses are the “same
offense” unless each requires proof of a fact that the other
does not. See ante, at 173 (majority opinion). That means
that most of the different crimes mentioned above are not
the “same offense.” Under many States’ laws, for exam-
ple, the statute defining assault and the statute defining
robbery each requires proof of a fact that the other does
not. Compare, e. g., Cal. Penal Code Ann. §211 (West 1999)
(robbery) (requiring taking of personal property of another)
with §240 (assault) (requiring attempt to commit violent
injury). Hence the extension of the definition of “offense”
that is accomplished by the use of the Blockburger test
does nothing to address the substantial concerns about the
circumvention of the Sixth Amendment right that are raised
by the majority’s rule.

But, more to the point, the simple-sounding Blockburger
test has proved extraordinarily difficult to administer in
practice. Judges, lawyers, and law professors often dis-
agree about how to apply it. See, e.g., United States v.
Woodward, 469 U. S. 105, 108 (1985) (per curiam) (holding
that lower court misapplied Blockburger test). Compare
United States v. Dixon, 509 U. S. 688, 697-700 (1993) (opinion
of SCALIA, J.) (applying Blockburger and concluding that
contempt is same offense as underlying substantive crime),
with 509 U. S., at 716-720 (REHNQUIST, C. J., concurring in
part and dissenting in part) (applying Blockburger and de-
ciding that the two are separate offenses). The test has
emerged as a tool in an area of our jurisprudence that THE
CHIEF JUSTICE has described as “a veritable Sargasso Sea
which could not fail to challenge the most intrepid judicial
navigator.” Albernaz v. United States, 450 U. S. 333, 343
(1981). Yet the Court now asks, not the lawyers and judges
who ordinarily work with double jeopardy law, but police
officers in the field, to navigate Blockburger when they ques-
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tion suspects. Cf. New York v. Belton, 4563 U. S. 454, 458
(1981) (noting importance of clear rules to guide police be-
havior). Some will apply the test successfully; some will
not. Legal challenges are inevitable. The result, I believe,
will resemble not so much the Sargasso Sea as the criminal
law equivalent of Milton’s “Serbonian Bog . .. Where Armies
whole have sunk.”

There is, of course, an alternative. We can, and should,
define “offense” in terms of the conduct that constitutes
the crime that the offender committed on a particular occa-
sion, including criminal acts that are “closely related to”
or “inextricably intertwined with” the particular crime set
forth in the charging instrument. This alternative is not
perfect. The language used lacks the precision for which
police officers may hope; and it requires lower courts to
specify its meaning further as they apply it in individual
cases. Yet virtually every lower court in the United States
to consider the issue has defined “offense” in the Sixth
Amendment context to encompass such closely related acts.
See ante, at 168, n. 1 (majority opinion) (citing cases from the
Third, Fourth, Fifth, Sixth, and Ninth Circuits as well as
state courts in Massachusetts and Pennsylvania); Taylor
v. State, 726 So. 2d 841, 845 (Fla. App. 1999); People v.
Clankie, 124 T11. 2d 456, 462-466, 530 N. E. 2d 448, 451-453
(1988); State v. Tucker, 137 N. J. 259, 277-278, 645 A. 2d 111,
120-121 (1994), cert. denied, 513 U.S. 1090 (1995). These
courts have found offenses “closely related” where they in-
volved the same victim, set of acts, evidence, or motivation.
See, e.g., Taylor v. State, supra, at 845 (stolen property
charges and burglary); State v. Tucker, supra, at 278, 645
A. 2d, at 121 (burglary, robbery, and murder of home’s oc-
cupant); In re Pack, 420 Pa. Super. 347, 355-356, 616 A. 2d
1006, 1010 (1992) (burglary, receiving stolen property, and
theft charges), appeal denied, 535 Pa. 669, 634 A. 2d 1117
(1993). They have found offenses unrelated where time,
location, or factual circumstances significantly separated the
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one from the other. See, e. g., Commonwealth v. Rainwater,
425 Mass. 540, 547-549, and n.7, 681 N. E. 2d 1218, 1224,
and n. 7 (1997) (vehicle theft charge and earlier vehicle thefts
in same area), cert. denied, 522 U. S. 1095 (1998); Whittlesey
v. State, 340 Md. 30, 56-57, 665 A. 2d 223, 236 (1995) (murder
and making false statements charges), cert. denied, 516 U. S.
1148 (1996); People v. Dotson, 214 Ill. App. 3d 637, 646, 574
N. E. 2d 143, 149 (murder and weapons charges), appeal de-
nied, 141 IIL 2d 549, 580 N. E. 2d 123 (1991).

One cannot say in favor of this commonly followed ap-
proach that it is perfectly clear—only that, because it com-
ports with common sense, it is far easier to apply than that
of the majority. One might add that, unlike the majority’s
test, it is consistent with this Court’s assumptions in pre-
vious cases. See Maine v. Moulton, 474 U. S., at 162, 167,
180 (affirming reversal of both burglary and theft convie-
tions); Brewer v. Williams, 430 U. S., at 389, 390, 393, 406
(affirming grant of habeas which vacated murder conviction).
And, most importantly, the “closely related” test furthers,
rather than undermines, the Sixth Amendment’s “right to
counsel,” a right so necessary to the realization in practice
of that most “noble ideal,” a fair trial. Gideon v. Wain-
wright, 372 U. S., at 344.

The Texas Court of Criminal Appeals, following this com-
monly accepted approach, found that the charged burglary
and the uncharged murders were “closely related.” All
occurred during a short period of time on the same day in
the same basic location. The victims of the murders were
also victims of the burglary. Cobb committed one of the
murders in furtherance of the robbery, the other to cover up
the crimes. The police, when questioning Cobb, knew that
he already had a lawyer representing him on the bur-
glary charges and had demonstrated their belief that this
lawyer also represented Cobb in respect to the murders
by asking his permission to question Cobb about the mur-
ders on previous occasions. The relatedness of the crimes
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is well illustrated by the impossibility of questioning Cobb
about the murders without eliciting admissions about the
burglary. See, e.g., Tr. 157 (Feb. 19, 1997) (testimony by
police officer who obtained murder confession) (“Basically
what he told us is he had gone over to the house to bur-
glarize it and nobody was home”); 22 Record, State’s Exh. 20
(typed statement by Cobb) (admitting that he committed the
murders after entering the house and stealing stereo parts).
Nor, in my view, did Cobb waive his right to counsel. See
supra, at 180-181. These considerations are sufficient.
The police officers ought to have spoken to Cobb’s counsel
before questioning Cobb. I would affirm the decision of the
Texas court.
Consequently, I dissent.
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LUJAN, LABOR COMMISSIONER OF CALIFORNIA,
ET AL. v. G & G FIRE SPRINKLERS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 00-152. Argued February 26, 2001—Decided April 17, 2001

The California Labor Code (Code) authorizes the State to order with-
holding of payments due a contractor on a public works project if a
subcontractor on the project fails to comply with certain Code require-
ments; permits the contractor, in turn, to withhold similar sums from
the subcontractor; and permits the contractor, or his assignee, to sue
the awarding body for alleged breach of the contract in not making
payment to recover the wages or penalties withheld. After petitioner
State Division of Labor Standards Enforcement (DLSE) determined
that respondent G & G Fire Sprinklers, Inc. (G & G), as a subcontractor
on three public works projects, had violated the Code, it issued notices
directing the awarding bodies on those projects to withhold from the
contractors an amount equal to the wages and penalties forfeited due
to G & G’s violations. The awarding bodies withheld payment from
the contractors, who in turn withheld G & G’s payment. G & G filed a
42 U.S.C. §1983 suit against DLSE and other state petitioners in
the District Court, claiming that the issuance of the notices without a
hearing deprived it of property without due process in violation of the
Fourteenth Amendment. The court granted G & G summary judg-
ment, declared the relevant Code sections unconstitutional, and enjoined
the State from enforcing the provisions against G & G. The Ninth Cir-
cuit affirmed. This Court granted certiorari, vacated that judgment,
and remanded for reconsideration in light of its decision in American
Mfrs. Mut. Ins. Co. v. Sullivan, 526 U. S. 40, that the respondents there
had no property interest in payment for disputed medical treatment
pending review of the treatment’s reasonableness and necessity, as au-
thorized by state law. On remand, the Ninth Circuit reinstated its
prior judgment and opinion, explaining that G & G’s rights were vio-
lated not because it was deprived of immediate payment, but because
the state statutory scheme afforded no hearing at all.

Held: Because state law affords G & G sufficient opportunity to pursue
its claim for payment under its contracts in state court, the statutory
scheme does not deprive it of due process. In each of this Court’s
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cases relied upon by the Ninth Circuit, the claimant was denied a right
by virtue of which he was presently entitled either to exercise own-
ership dominion over real or personal property, or to pursue a gain-
ful occupation. See, e.g., United States v. James Daniel Good Real
Property, 510 U. S. 43, 62. Unlike those claimants, G & G has not been
deprived of any present entitlement. It has been deprived of payment
that it contends it is owed under a contract, based on the State’s deter-
mination that it failed to comply with the contract’s terms. That prop-
erty interest can be fully protected by an ordinary breach-of-contract
suit. If California makes ordinary judicial process available to G & G
for resolving its contractual dispute, that process is due process. Here,
the Code, by allowing a contractor to assign the right of suit, provides
a means by which a subcontractor may bring a breach-of-contract suit
to recover withheld payments. That damages may not be awarded
until the suit’s conclusion does not deprive G & G of its claim. Even
if G & G could not obtain assignment, it appears that a breach-of-
contract suit against the contractor remains available under state
common law, although final determination of the question rests in the
hands of the California courts. Pp. 195-199.

204 F. 3d 941, reversed.

REHNQUIST, C. J., delivered the opinion for a unanimous Court.

Thomas S. Kerrigan argued the cause and filed briefs for
petitioners.

Jeffrey A. Lamken argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Ogden, Deputy Solicitor General Kmneedler, Mark B.
Stern, Jacob M. Lewis, and Daniel L. Kaplan.

Stephen A. Seideman argued the cause and filed a brief
for respondent.*

*Briefs of amici curiae urging reversal were filed for the American
Federation of Labor and Congress of Industrial Organizations by Jona-
than P. Hiatt, James B. Coppess, Scott A. Kronland, and Laurence Gold,
and for the Port of Oakland et al. by David L. Alexander and Christopher
H. Alonzi.
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CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

The California Labor Code (Code or Labor Code) au-
thorizes the State to order withholding of payments due a
contractor on a public works project if a subcontractor on
the project fails to comply with certain Code requirements.
The Code permits the contractor, in turn, to withhold similar
sums from the subcontractor. The Court of Appeals for the
Ninth Circuit held that the relevant Code provisions violate
the Due Process Clause of the Fourteenth Amendment be-
cause the statutory scheme does not afford the subcontractor
a hearing before or after such action is taken. We granted
certiorari, 531 U. S. 924 (2000), and we reverse.

Petitioners are the California Division of Labor Standards
Enforcement (DLSE), the California Department of Indus-
trial Relations, and several state officials in their official
capacities. Respondent G & G Fire Sprinklers, Inc. (G & G),
is a fire-protection company that installs fire sprinkler sys-
tems. G & G served as a subcontractor on several Califor-
nia public works projects. “Public works” include construc-
tion work done under contract and paid for in whole or part
by public funds. Cal. Lab. Code Ann. §1720 (West Supp.
2001). The department, board, authority, officer, or agent
awarding a contract for public work is called the “awarding
body.” §1722 (West 1989). The California Labor Code re-
quires that contractors and subcontractors on such projects
pay their workers a prevailing wage that is determined by
the State. §§1771, 1772, 1773 (West 1989 and Supp. 2001).
At the time relevant here, if workers were not paid the pre-
vailing wage, the contractor was required to pay each worker
the difference between the prevailing wage and the wages
paid, in addition to forfeiting a penalty to the State. §1775
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(West Supp. 2001).! The awarding body was required to in-
clude a clause in the contract so stipulating. Ibid.

The Labor Code provides that “[blefore making payments
to the contractor of money due under a contract for public
work, the awarding body shall withhold and retain there-
from all wages and penalties which have been forfeited
pursuant to any stipulation in a contract for public work,
and the terms of this chapter.” §1727. If money is with-
held from a contractor because of a subcontractor’s failure to
comply with the Code’s provisions, “[i]t shall be lawful for
[the] contractor to withhold from [the] subcontractor under
him sufficient sums to cover any penalties withheld.” §1729
(West 1989).2

The Labor Code permits the contractor, or his assignee,
to bring suit against the awarding body “on the contract
for alleged breach thereof in not making . . . payment”
to recover the wages or penalties withheld. §§1731, 1732
(West Supp. 2001). The suit must be brought within 90 days
of completion of the contract and acceptance of the job.
§1730. Such a suit “is the exclusive remedy of the contrac-

1The Code also imposes restrictions on recordkeeping and working
hours, and at the time relevant here, the contractor was similarly pe-
nalized if the contractor or subcontractor failed to comply with them.
Cal. Lab. Code Ann. §§1776(a), (b), (g) (West Supp. 2001), 1813 (West 1989).
The awarding body was required to include a clause in the contract so
stipulating. §§1776(h), 1813.

Sections 1775, 1776, and 1813 were subsequently amended to provide
that both contractors and subcontractors may be penalized for failure to
comply with the Labor Code. §§1775(a), 1776(g), 1813 (West Supp. 2001).
Amendments to §1775 also state that either the contractor or the sub-
contractor may pay workers the difference between the prevailing wage
and wages paid. §1775(a).

2 Amendments to the Labor Code effective July 1, 2001, impose addi-
tional requirements on contractors. See §1727(b) (West Supp. 2001)
(contractor shall withhold money from subcontractor at request of Labor
Commissioner in certain circumstances); §1775(b)(3) (contractor shall
take corrective action to halt subcontractor’s failure to pay prevailing
wages if aware of the failure or be subject to penalties).
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tor or his or her assignees.” §1732. The awarding body
retains the wages and penalties “pending the outcome of the
suit.” §1731.2

In 1995, DLSE determined that G & G, as a subcontractor
on three public works projects, had violated the Labor Code
by failing to pay the prevailing wage and failing to keep
and/or furnish payroll records upon request. DLSE issued
notices to the awarding bodies on those projects, directing
them to withhold from the contractors an amount equal to
the wages and penalties forfeited due to G & G’s violations.
The awarding bodies withheld payment from the contractors,
who in turn withheld payment from G & G. The total with-
held, according to respondent, exceeded $135,000. App. 68.

G & G sued petitioners in the District Court for the Cen-
tral District of California. G & G sought declaratory and
injunctive relief pursuant to Rev. Stat. §1979, 42 U.S. C.
§1983, claiming that the issuance of withholding notices
without a hearing constituted a deprivation of property
without due process of law in violation of the Fourteenth
Amendment. The District Court granted respondent’s
motion for summary judgment, declared §§ 1727, 1730-1733,
1775, 1776(g), and 1813 of the Labor Code unconstitutional,
and enjoined the State from enforcing these provisions

3Sections 1730-1733 of the Code have been repealed, effective July 1,
2001. Section 1742 has replaced them. It provides that “[ajn affected
contractor or subcontractor may obtain review of a civil wage and penalty
assessment [under the Code] by transmitting a written request to the
office of the Labor Commissioner.” §1742(a). The contractor or sub-
contractor is then entitled to a hearing before the Director of Industrial
Relations, who shall appoint an impartial hearing officer. Within 45 days
of the hearing, the director shall issue a written decision affirming, modify-
ing, or dismissing the assessment. A contractor or subcontractor may
obtain review of the director’s decision by filing a petition for a writ of
the mandate in state superior court. §§1742(b), (c). These provisions
are not yet in effect and these procedures were not available to respondent
at the time of the withholding of payments at issue here.
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against respondent. App. to Pet. for Cert. A85—A87. Peti-
tioners appealed.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit affirmed. G & G Fire Sprinklers, Inc. v. Bradshaw, 156
F. 3d 893, 898 (1998) (Bradshaw I). The court concluded
that G & G “has a property interest in being paid in full for
the construction work it has completed,” id., at 901, and
found that G & G was deprived of that interest “as a result
of the state’s action,” id., at 903. It decided that because
subcontractors were “afforded neither a pre- nor post-
deprivation hearing when payments [were] withheld,” the
statutory scheme violated the Due Process Clause of the
Fourteenth Amendment. Id., at 904.

Following Bradshaw I, we decided American Mfrs. Mut.
Ins. Co. v. Sullivan, 526 U. S. 40 (1999), where respondents
also alleged a deprivation of property without due process
of law, in violation of the Fourteenth Amendment. Sullivan
involved a challenge to a private insurer’s decision to with-
hold payment for disputed medical treatment pending re-
view of its reasonableness and necessity, as authorized by
state law. We held that the insurer’s action was not “fairly
attributable to the State,” and that respondents therefore
failed to satisfy a critical element of their §1983 claim.
Id., at 58. We also decided that because state law entitled
respondents to reasonable and necessary medical treatment,
respondents had no property interest in payment for medical
treatment not yet deemed to meet those criteria. Id., at 61.
We granted certiorari in Bradshaw I, vacated the judgment
of the Court of Appeals, and remanded for reconsideration
in light of Sullivan. Bradshaw v. G & G Fire Sprinklers,
Inc., 526 U. S. 1061 (1999).

On remand, the Court of Appeals reinstated its prior
judgment and opinion, again by a divided vote. The court
held that the withholding of payments was state action be-
cause it was “specifically directed by State officials . . . [and]
the withholding party has no discretion.” G & G Fire
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Sprinklers, Inc. v. Bradshaw, 204 F. 3d 941, 944 (CA9 2000).
In its view, its prior opinion was consistent with Sullivan
because it “specifically held that G & G did not have a right
to payment of the disputed funds pending the outcome of
whatever kind of hearing would be afforded,” and “explicitly
authorized the withholding of payments pending the hear-
ing.” 204 F. 3d, at 943. The court explained that G & G’s
rights were violated not because it was deprived of immedi-
ate payment, but “because the California statutory scheme
afforded no hearing at all when state officials directed that
payments be withheld.” Id., at 943-944.

Where a state law such as this is challenged on due proc-
ess grounds, we inquire whether the State has deprived
the claimant of a protected property interest, and whether
the State’s procedures comport with due process. Sullivan,
supra, at 59. We assume, without deciding, that the with-
holding of money due respondent under its contracts oc-
curred under color of state law, and that, as the Court of
Appeals concluded, respondent has a property interest of the
kind we considered in Logan v. Zimmerman Brush Co., 455
U. S. 422 (1982), in its claim for payment under its contracts.
204 F. 3d, at 943-944. Because we believe that California
law affords respondent sufficient opportunity to pursue that
claim in state court, we conclude that the California statu-
tory scheme does not deprive G & G of its claim for pay-
ment without due process of law. See Logan, supra, at 433
(“[Tlhe Due Process Clause grants the aggrieved party the
opportunity to present his case and have its merits fairly
judged”).

The Court of Appeals relied upon several of our cases
dealing with claims of deprivation of a property interest
without due process to hold that G & G was entitled to a
reasonably prompt hearing when payments were withheld.
Bradshaw I, supra, at 903-904 (citing United States v. James
Daniel Good Real Property, 510 U.S. 43 (1993); FDIC v.
Mallen, 486 U. S. 230 (1988); Barry v. Barchi, 443 U. S. 55



196 LUJAN ». G & G FIRE SPRINKLERS, INC.

Opinion of the Court

(1979)). In Good, we held that the Government must afford
the owner of a house subject to forfeiture as property used
to commit or to facilitate commission of a federal drug of-
fense notice and a hearing before seizing the property. 510
U.S., at 62. In Barchi, we held that a racetrack trainer
suspended for 15 days on suspicion of horse drugging was
entitled to a prompt postdeprivation administrative or judi-
cial hearing. 443 U. S., at 63-64. And in Mallen, we held
that the president of a Federal Deposit Insurance Corpora-
tion (FDIC) insured bank suspended from office by the FDIC
was accorded due process by a notice and hearing proce-
dure which would render a decision within 90 days of the
suspension. 486 U.S., at 241-243. See also Sniadach v.
Family Finance Corp. of Bay View, 395 U.S. 337 (1969)
(holding that due process requires notice and a hearing be-
fore wages may be garnished).

In each of these cases, the claimant was denied a right
by virtue of which he was presently entitled either to ex-
ercise ownership dominion over real or personal property,
or to pursue a gainful occupation. Unlike those claimants,
respondent has not been denied any present entitlement.
G & G has been deprived of payment that it contends it
is owed under a contract, based on the State’s determina-
tion that G & G failed to comply with the contract’s terms.
G & G has only a claim that it did comply with those terms
and therefore that it is entitled to be paid in full. Though
we assume for purposes of decision here that G & G has a
property interest in its claim for payment, see supra, at 195,
it is an interest, unlike the interests discussed above, that
can be fully protected by an ordinary breach-of-contract suit.

In Cafeteria & Restaurant Workers v. McElroy, 367 U. S.
886, 895 (1961) (citations omitted), we said:

“The very nature of due process negates any concept
of inflexible procedures universally applicable to every
imaginable situation. ‘“[DJue process,” unlike some
legal rules, is not a technical conception with a fixed
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content unrelated to time, place and circumstances.” It
is ‘compounded of history, reason, the past course of
decisions . ..."”

We hold that if California makes ordinary judicial process
available to respondent for resolving its contractual dispute,
that process is due process.

The California Labor Code provides that “the contractor
or his or her assignee” may sue the awarding body “on
the contract for alleged breach thereof” for “the recovery
of wages or penalties.” §§1731, 1732 (West Supp. 2001).
There is no basis here to conclude that the contractor would
refuse to assign the right of suit to its subcontractor. In
fact, respondent stated at oral argument that it has sued
awarding bodies in state superior court pursuant to §§1731-
1733 of the Labor Code to recover payments withheld on
previous projects where it served as a subcontractor. See
Tr. of Oral Arg. 27, 40-41, 49-50. Presumably, respond-
ent brought suit as an assignee of the contractors on those
projects, as the Code requires. §1732 (West Supp. 2001).
Thus, the Labor Code, by allowing assignment, provides a
means by which a subcontractor may bring a claim for breach
of contract to recover wages and penalties withheld.

Respondent complains that a suit under the Labor Code
is inadequate because the awarding body retains the wages
and penalties “pending the outcome of the suit,” §1731,
which may last several years. Tr. of Oral Arg. 51. A law-
suit of that duration, while undoubtedly something of a
hardship, cannot be said to deprive respondent of its claim
for payment under the contract. Lawsuits are not known
for expeditiously resolving claims, and the standard practice
in breach-of-contract suits is to award damages, if appro-
priate, only at the conclusion of the case.

Even if respondent could not obtain assignment of the
right to sue the awarding body under the contract, it ap-
pears that a suit for breach of contract against the contrac-
tor remains available under California common law. See 1
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B. Witkin, Summary of California Law §§791, 797 (9th ed.
1987) (defining breach as the “unjustified or unexcused . . .
failure to perform a contract” and describing the remedies
available under state law). To be sure, § 1732 of the Labor
Code provides that suit on the contract against the awarding
body is the “exclusive remedy of the contractor or his or her
assignees” with respect to recovery of withheld wages and
penalties. §1732 (West Supp. 2001). But the remedy is ex-
clusive only with respect to the contractor and his assignees,
and thus by its terms not the exclusive remedy for a subcon-
tractor who does not receive assignment. See, e.g., J & K
Painting Co., Inc. v. Bradshaw, 45 Cal. App. 4th 1394, 1402,
53 Cal. Rptr. 2d 496, 501 (1996) (allowing subcontractor to
challenge Labor Commissioner’s action by petition for a writ
of the mandate).

In J & K Painting, the California Court of Appeal re-
jected the argument that §1732 requires a subcontractor
to obtain an assignment and that failure to do so is “fatal to
any other attempt to secure relief.” Id., at 1401, n.7, 53
Cal. Rptr. 2d, at 501, n.7. The Labor Code does not ex-
pressly impose such a requirement, and that court declined
to infer an intent to “create remedial exclusivity” in this
context. [Ibid. It thus appears that subcontractors like re-
spondent may pursue their claims for payment by bringing
a standard breach-of-contract suit against the contractor
under California law. Our view is necessarily tentative,
since the final determination of the question rests in the
hands of the California courts, but respondent has not con-
vinced us that this avenue of relief is closed to it. See id.,
at 1401, and n. 4, 53 Cal. Rptr. 2d, at 500, and n. 4 (noting
that the contractor might assert a variety of defenses to the
subcontractor’s suit for breach of contract without evaluating
their soundness). As the party challenging the statutory
withholding scheme, respondent bears the burden of dem-
onstrating its unconstitutionality. Cf. INS v. Chadha, 462
U. S. 919, 944 (1983) (statutes presumed constitutional). We
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therefore conclude that the relevant provisions of the Cali-
fornia Labor Code do not deprive respondent of property
without due process of law. Accordingly, the judgment of
the Court of Appeals is reversed.

It is so ordered.
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UNITED STATES ». CLEVELAND INDIANS
BASEBALL CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 00-203. Argued February 27, 2001—Decided April 17, 2001

Under a grievance settlement agreement, respondent Cleveland Indians
Baseball Company (Company) owed 8 players backpay for wages due
in 1986 and 14 players backpay for wages due in 1987. The Company
paid the back wages in 1994. This case presents the question whether,
under the Federal Insurance Contributions Act (FICA) and the Federal
Unemployment Tax Act (FUTA), the back wages should be taxed by
reference to the year they were actually paid (1994) or, instead, by ref-
erence to the years they should have been paid (1986 and 1987). Both
tax rates and the amount of the wages subject to tax (the wage base)
have risen over time. Consequently, allocating the 1994 payments
back to 1986 and 1987 would generate no additional FICA or FUTA
tax liability for the Company and its former employees, while treat-
ing the back wages as taxable in 1994 would subject both the Company
and the employees to significant tax liability. The Company paid its
share of employment taxes on the back wages according to 1994 tax
rates and wage bases. After the Internal Revenue Service denied
its claims for a refund of those payments, the Company initiated this
action in District Court. The Company relied on Sixth Circuit prece-
dent holding that a settlement for back wages should not be allocated
to the period when the employer finally pays but to the periods when
the wages were not paid as usual. The District Court, bound by that
precedent, entered judgment for the Company and ordered the Govern-
ment to refund FICA and FUTA taxes. The Sixth Circuit affirmed.

Held: Back wages are subject to FICA and FUTA taxes by reference to
the year the wages are in fact paid. Pp. 208-220.

(@) The Internal Revenue Code imposes FICA and FUTA taxes “on
every employer . . . equal to [a percentage of] wages . . . paid by him
with respect to employment.” 26 U.S.C. §§3111(a), 3111(b), 3301.
The Social Security tax provision, § 3111(a), prescribes tax rates applica-
ble to “wages paid during” each year from 1984 onward. The Medicare
tax provision, §3111(b)(6), sets the tax rate “with respect to wages
paid after December 31, 1985.” And the FUTA tax provision, §3301,
sets the rate as a percentage “in the case of calendar years 1988 through
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2007 . . . of the total wages . . . paid by [the employer| during the cal-
endar year.” Section 3121(a) establishes the annual ceiling on wages
subject to Social Security tax by defining “wages” to exclude any re-
muneration “paid to [an] individual by [an] employer during [a] calendar
year” that exceeds “remuneration . . . equal to the contribution and
benefit base . . . paid to [such] individual . . . during the calendar year
with respect to which such contribution and benefit base is effective.”
Section 3306(b)(1) similarly limits annual wages subject to FUTA tax.
Pp. 208-209.

(b) The Government calls attention to these provisions’ constant ref-
erences to wages paid during a calendar year as the touchstone for
determining the applicable tax rate and wage base. The meaning of
this language, the Government contends, is plain: Wages are taxed
according to the calendar year they are in fact paid, regardless of when
they should have been paid. The Court agrees with the Company that
Social Security Bd. v. Nierotko, 327 U. S. 358, undermines the Govern-
ment’s plain language argument. The Nierotko Court concluded that,
for purposes of determining a wrongfully discharged worker’s eligibility
for Social Security benefits under §209(g), as that provision was formu-
lated in the 1939 Amendments to the Social Security Act, a backpay
award had to be allocated as wages to calendar quarters of the year
“when the regular wages were not paid as usual.” Id., at 370, and n. 25.
The Court found no conflict between this allocation-back rule and lan-
guage in §209(g) tying benefits eligibility to the number of calendar
quarters “in which” a minimum amount of “wages” “has been paid.”
Nierotko’s allocation holding for benefits eligibility purposes, which
the Government does not here urge the Court to overrule, thus turned
on an implicit construction of §209(g)’s terms—“wages” “paid” “in”
“a calendar quarter”—to include “regular wages” that should have
been paid but “were not paid as usual,” id., at 370. Given this construec-
tion, it cannot be said that the FICA and FUTA provisions prescribing
tax rates based on wages paid during a calendar year have a plain
meaning that precludes allocation of backpay to the year it should have
been paid. Pp. 209-212.

(c) However, the Court rejects the Company’s contention that, be-
cause Nierotko read the 1939 “wages paid” language for benefits eligi-
bility purposes to accommodate an allocation-back rule for backpay, the
identical 1939 “wages paid” language for tax purposes must be read the
same way. Nierotko dealt specifically and only with Social Security
benefits eligibility, not with taxation. The Court’s allocation holding in
Nierotko in all likelihood reflected concern that the benefits scheme
created in 1939 would be disserved by allowing an employer’s wrong-
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doing to reduce the quarters of coverage an employee would otherwise
be entitled to claim toward eligibility. No similar concern underlies
the tax provisions. The legislative history demonstrates that the 1939
Amendments adopting the “wages paid” rule for taxation were de-
signed to address Congress’ worry that, as tax rates increased from
year to year, administrative difficulties and confusion would attend
the taxation of wages payable in one year, but not actually paid until
another year. Pp. 212-214.

(d) The Court is not persuaded Congress incorporated Nierotko’s
treatment of backpay into the tax provisions when it amended the Social
Security Act shortly after Nierotko was decided. Prior to 1946, the
FICA and FUTA wage bases were defined in terms of remuneration
paid with respect to employment during a given year. The 1946 law
amended §209(a), which defines the Social Security wage base for pur-
poses of benefits calculation, by adopting the “wages paid” language
already present in §209(g), the provision construed in Nierotko. Con-
gress also used identical “wages paid” language in redefining the FICA
and FUTA wage bases for tax purposes. Although the legislative his-
tory makes clear that Congress sought to achieve conformity between
the tax and benefits provisions, the conformity Congress sought had
nothing to do with Nierotko’s treatment of backpay. Rather, Congress’
purpose in amending the FICA and FUTA wage bases for tax and bene-
fits purposes was to define the yardstick for measuring “wages” as the
amount paid during the calendar year without regard to the year in
which the employment occurred. Because the concern that animates
Nierotko’s treatment of backpay in the benefits context has no rele-
vance to the tax side, it makes no sense to attribute to Congress a de-
sire for conformity not only with respect to the general rule for mea-
suring “wages,” but also with respect to Nierotko’s backpay exception.
Pp. 214-216.

(e) There is some force to the Company’s contention that the Govern-
ment’s refusal to allocate back wages to the year they should have been
paid creates inequities in taxation and incentives for strategic behavior
that Congress did not intend. But this case presents no structural un-
fairness in taxation comparable to the structural inequity in Nierotko’s
context. In Nierotko, an inflexible rule allocating backpay to the year
it is actually paid would never work to the employee’s advantage; it
could inure only to the detriment of the employee, counter to the thrust
of the benefits eligibility provisions. Here, by contrast, the Govern-
ment’s rule sometimes disadvantages the taxpayer, as in this case; other
times it works to the disadvantage of the fisc. Anomalous results must
be considered in light of Congress’ evident interest in reducing com-
plexity and minimizing administrative confusion within the FICA and
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FUTA tax schemes. Given these concerns, it cannot be said that the
Government’s rule is incompatible with the statutory scheme. The
most that can be said is that Congress intended the tax provisions to
be both efficiently administrable and fair, and that this case reveals
the tension that sometimes exists when Congress seeks to meet those
twin aims. Pp. 216-218.

(f) Confronted with this tension, the Court defers to the Internal
Revenue Service’s interpretation. The Court does not sit as a commit-
tee of revision to perfect the administration of the tax laws. United
States v. Correll, 389 U. S. 299, 306-307. Instead, it defers to the Com-
missioner’s regulations as long as they implement the congressional
mandate in a reasonable manner. Id., at 307. The Internal Revenue
Service has long maintained regulations interpreting the FICA and
FUTA tax provisions. In their current form, the regulations specify
that wages must be taxed according to the year they are actually paid.
Echoing the language in 26 U. S. C. §3111(a) (FICA) and §3301 (FUTA),
these regulations have continued unchanged in their basic substance
since 1940. Although the regulations, like the statute, do not specifi-
cally address backpay, the Service has consistently interpreted them
to require taxation of back wages according to the year the wages
are actually paid, regardless of when those wages were earned or
should have been paid. The Court need not decide whether the Rev-
enue Rulings themselves are entitled to deference. In this case, the
Rulings simply reflect the agency’s longstanding interpretation of its
own regulations. Because that interpretation is reasonable, it attracts
substantial judicial deference. Thomas Jefferson Univ. v. Shalala, 512
U. S. 504, 512.  Pp. 218-220.

215 F. 3d 1325, reversed.

GINSBURG, J., delivered the opinion of the Court, in which REHN-
QuIST, C. J., and STEVENS, O’CONNOR, KENNEDY, SOUTER, THOMAS, and
BREYER, JJ., joined. SCALIA, J., filed an opinion concurring in the judg-
ment, post, p. 220.

James A. Feldman argued the cause for the United States.
With him on the briefs were Acting Solicitor General Un-
derwood, former Solicitor General Waxman, Acting Assist-
ant Attorney General Junghans, Deputy Solicitor General
Wallace, Kent L. Jones, Kenneth L. Greene, and Robert W.
Metzler.
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Carter G. Phillips argued the cause for respondent. With
him on the brief were Richard D. Bernstein, Stephen B. Kin-
naird, and Anne Berleman Kearney.*

JUSTICE GINSBURG delivered the opinion of the Court.

The Federal Insurance Contributions Act (FICA) and the
Federal Unemployment Tax Act (FUTA) impose excise taxes
on employee wages to fund Social Security, Medicare, and
unemployment compensation programs. This case concerns
the application of FICA and FUTA taxes to payments of
back wages. The Internal Revenue Service has consistently
maintained that, for tax purposes, backpay awards should be
attributed to the year the award is actually paid. Respond-
ent Cleveland Indians Baseball Company (Company) urges,
and the Court of Appeals for the Sixth Circuit held, that such
awards must be allocated, as they are for purposes of Social
Security benefits eligibility, to the periods in which the
wages should have been paid. According due respect to the
Service’s reasonable, longstanding construction of the gov-
erning statutes and its own regulations, we hold that back
wages are subject to FICA and FUTA taxes by reference to
the year the wages are in fact paid.

I

Pursuant to a settlement of grievances asserted by the
Major League Baseball Players Association concerning play-
ers’ free agency rights, several Major League Baseball clubs
agreed to pay $280 million to players with valid claims for
salary damages. Under the agreement, the Company owed
8 players a total of $610,000 in salary damages for 1986, and
it owed 14 players a total of $1,457,848 in salary damages
for 1987. The Company paid the awards in 1994. No award
recipient was a Company employee in that year.

*Lawrence T. Perera filed a brief for the Major League Baseball Players
Association as amicus curiae urging affirmance.
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This case concerns the proper FICA and FUTA tax treat-
ment of the 1994 payments. Under FICA, both employees
and employers must pay tax on wages to fund Social Security
and Medicare; under FUTA, employers (but not employees)
must pay tax on wages to fund unemployment benefits.
For purposes of this litigation, the Government and the
Company stipulated that the settlement payments awarded
to the players qualify as “wages” within the meaning of
FICA and FUTA. The question presented is whether those
payments, characterized as back wages, should be taxed
by reference to the year they were actually paid (1994), as
the Government urges, or by reference to the years they
should have been paid (1986 and 1987), as the Company and
its supporting amicus, the Major League Baseball Players
Association, contend.

In any given year, the amount of FICA and FUTA tax
owed depends on two determinants. The first is the tax
rate. 26 U.S. C. §§3101, 3111 (FICA), §3301 (FUTA). The
second is the statutory ceiling on taxable wages (also called
the wage base), which limits the amount of annual wages
subject to tax. §3121(a)(1) (FICA), §3306(b)(1) (FUTA).
Both determinants have increased over time. In 1986, the
Social Security tax on employees and employers was 5.7 per-
cent on wages up to $42,000;! in 1987, it was 5.7 percent on
wages up to $43,800;2 and in 1994, 6.2 percent on wages up
to $60,600.2 Although the Medicare tax on employees and
employers remained constant at 1.45 percent from 1986 to
1994,* the taxable wage base rose from $42,000 in 1986
to $43,800 in 1987,° and by 1994, Congress had abolished the

126 U.S.C. §§3101(2), 3111(a), 3121(a)(1); 51 Fed. Reg. 40256, 40257
(1986).

2§§3101(a), 3111(a), 3121(a)(1); 50 Fed. Reg. 45558, 45559 (1985).

3§§3101(a), 3111(a), 3121(a)(1); 58 Fed. Reg. 58004, 58005 (1993).

4§§3101(b), 3111(b).

526 U. 8. C. §3121(a)(1) (1982 ed.); 51 Fed. Reg. 40256, 40257 (1986); 50
Fed. Reg. 45558, 45559 (1985).
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wage ceiling, thereby subjecting all wages to the Medicare
tax. In 1986 and 1987, the FUTA tax was 6.0 percent on
wages up to $7,000;7 in 1994, it was 6.2 percent on wages up
to $7,000.8

In this case, allocating the 1994 payments back to 1986
and 1987 works to the advantage of the Company and its
former employees. The reason is that all but one of the
employees who received back wages in 1994 had already
collected wages from the Company exceeding the taxable
maximum in 1986 and 1987. Because those employees as
well as the Company paid the maximum amount of employ-
ment taxes chargeable in 1986 and 1987, allocating the 1994
payments back to those years would generate no additional
FICA or FUTA tax liability. By contrast, treating the back
wages as taxable in 1994 would subject both the Company
and its former employees to significant tax liability. The
Company paid none of the employees any other wages in
1994,° and FICA and FUTA taxes attributable to that year

626 U. S. C. §3121(a)(1).

726 U. S. C. §§3301, 3306(b)(1) (1982 ed. and Supp. III).

826 U. S. C. §§3301, 3306(b)(1).

9If a player received wages in 1994 from another employer in addi-
tion to receiving back wages from the Company, the player—but not the
Company—would be entitled to a credit or refund of any Social Security
tax paid in excess of the amount of tax due on a single taxable wage
base ($60,600). 26 U.S.C. §6413(c)(1). To illustrate, suppose a player
received $50,000 in back wages from the Cleveland Indians and an addi-
tional $50,000 in wages from the New York Mets in 1994. Assuming all
$100,000 in wages are taxed in 1994, the player would be entitled to a
credit or refund of Social Security tax paid in excess of the amount of tax
due on $60,600. By contrast, the Indians and the Mets would each be
liable for Social Security taxes on $50,000 in wages paid to that player.
26 U. 8. C. §3111 (Social Security tax is “an excise tax, with respect to
having individuals in his employ”). Thus, under the Government’s pro-
posed rule, the Cleveland Indians would owe Social Security taxes on
all amounts up to $60,600 that it paid to each player in 1994, regardless
of whether the players themselves had reached or exceeded the $60,600
ceiling through multiple wage sources.
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would be calculated according to tax rates and wage bases
higher than their levels in 1986 and 1987.

Uncertain about the proper rule of taxation, the Com-
pany paid its share of employment taxes on the back wages
according to 1994 tax rates and wage bases. Its FICA
payment totaled $99,382, and its FUTA payment totaled
$1,008.1° After the Internal Revenue Service denied its
claims for a refund of those payments, the Company initiated
this action in District Court, relying on Bowman v. United
States, 824 F. 2d 528 (CA6 1987). In Bowman, the Sixth
Circuit held that “[a] settlement for back wages should not
be allocated to the period when the employer finally pays
but ‘should be allocated to the periods when the regular
wages were not paid as usual.”” Id., at 530 (quoting Social
Security Bd. v. Nierotko, 327 U.S. 358, 370 (1946)). The
District Court, bound by Bowman, entered judgment for the
Company and ordered the Government to refund $97,202 in
FICA and FUTA taxes.!

On appeal, the Government observed that two Courts
of Appeals have held, in disagreement with Bowman, that
under the law as implemented by Treasury Regulations,
wages are to be taxed for FICA purposes in the year they
are actually received. Walker v. United States, 202 F. 3d
1290, 1292-1293 (CA10 2000) (finding Nierotko “inapposite”
and Bowman “unpersuasive”); Hemelt v. United States, 122
F. 3d 204, 210 (CA4 1997) (finding it “clear under the Treas-
ury Regulations that ‘wages’ are to be taxed for FICA pur-
poses in the year in which they are received”). The Court

10 Although the Company also withheld $99,382 to pay the employees’
share of FICA taxes, it does not seek to recover any taxes paid on behalf
of the employees in this suit.

1 This amount is slightly less than the total FICA and FUTA taxes paid
by the Company in 1994. The reason is that one of the employees who
received a 1994 payment for wages due in 1987 received no wages from
the Company in 1987. The Company thus owed a small amount of FICA
and FUTA taxes on the back wages paid to him even when those wages
were allocated back to 1987.
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of Appeals for the Sixth Circuit nevertheless affirmed on the
authority of Bowman. 215 F. 3d 1325 (2000) (judgt. order).

We granted certiorari to resolve the conflict among the
Courts of Appeals, 531 U.S. 943 (2000), and now reverse
the Sixth Circuit’s judgment.

II

The Internal Revenue Code imposes employment taxes
“on every employer . .. equal to [a percentage of] wages . . .
paid by him with respect to employment.” 26 U.S.C.
§§3111(a), 3111(b), 3301. The Social Security tax provision,
§3111(a), contains a table prescribing tax rates applicable to
“wages paid during” each year from 1984 onward (e. g., “In
cases of wages paid during . . . 1990 or thereafter . . . [t]he
rate shall be . . . 6.2 percent.”). The Medicare tax pro-
vision, §3111(b)(6), says “with respect to wages paid after
December 31, 1985, the rate shall be 1.45 percent.” And the
FUTA tax provision, 26 U. S. C. §3301 (1994 ed., Supp. IV),
says the rate shall be “6.2 percent in the case of calendar
years 1988 through 2007 . . . of the total wages (as defined in
section 3306(b)) paid by [the employer] during the calendar
year.”

Section 3121(a) of the Code establishes the annual ceil-
ing on wages subject to Social Security tax. It does so by
defining “wages” to exclude any remuneration “paid to [an]
individual by [an] employer during [a] calendar year” that
exceeds “remuneration . . . equal to the contribution and
benefit base . . . paid to [such] individual by [such] employer
during the calendar year with respect to which such con-
tribution and benefit base is effective.” Section 3306(b)(1)
similarly limits annual wages subject to FUTA tax by ex-
cluding from “wages” any remuneration “paid to [an] individ-
ual by [an] employer during [a] calendar year” that exceeds
“remuneration . . . equal to $7,000 . . . paid to [such] individual
by [such] employer during [the] calendar year.”
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Both sides in this controversy have offered plausible inter-
pretations of Congress’ design. We set out next the parties’
positions and explain why we ultimately defer to the In-
ternal Revenue Service’s reasonable, consistent, and long-
standing interpretation of the FICA and FUTA provisions
in point. Under that interpretation, wages must be taxed
according to the year they are actually paid.

A

In the Government’s view, the text of the controlling
FICA and FUTA tax provisions explicitly instructs that
employment taxes shall be computed by applying the tax
rate and wage base in effect when wages are actually paid.
In particular, the Government calls attention to the statute’s
constant references to wages paid during a calendar year as
the touchstone for determining the applicable tax rate and
wage base. 26 U.S. C. §3111(a) (setting Social Security tax
rates for “wages paid during” particular calendar years);
§3121(a) (defining Social Security wage base in terms of
“remuneration . . . paid . . . during the calendar year”); § 3301
(setting FUTA tax rate as a percentage of “wages . . .
paid . . . during the calendar year”); §3306(b)(1) (defining
FUTA wage base in terms of “remuneration . . . paid . . .
during any calendar year”). The meaning of this language,
the Government contends, is plain: Wages are taxed accord-
ing to the calendar year they are in fact paid, regardless
of when they should have been paid.

In support of this reading, the Government observes that
Congress chose the words in the current statute specifically
to replace language in the original 1935 Social Security Act
providing that FICA and FUTA tax rates applied to wages
paid or received “with respect to employment during the
calendar year.” Social Security Act (1935 Act), §§801, 804,
901, 49 Stat. 636-637, 639 (emphasis added). The Treasury
Department had interpreted this 1935 language to mean that
wages are taxed at “the rate in effect at the time of the
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performance of the services for which the wages were paid.”
Treas. Regs. 91, Arts. 202, 302 (1936) (emphasis added). In
1939, Congress amended the 1935 Act to provide that FICA
and FUTA tax rates would no longer apply on the basis of
when services were performed, but would instead apply
“with respect to wages paid during the calendar yea[r].”
Social Security Act Amendments of 1939 (1939 Amend-
ments), §§604, 608, 53 Stat. 1383, 1387 (emphasis added).
This 1939 language remains essentially unchanged in the cur-
rent FICA and FUTA tax provisions, 26 U. S. C. §§3111(a)
and 3301.

Acknowledging that the 1939 Amendments established
a “wages paid” rule for FICA and FUTA taxation, the
Company nevertheless argues that Social Security Bd. v.
Nierotko, 327 U.S. 358 (1946), undermines the Govern-
ment’s plain language argument. According due weight to
our precedent, we agree.

In Nierotko, the National Labor Relations Board had
ordered the reinstatement of a wrongfully discharged em-
ployee with “back pay” covering wages lost during the
period from February 1937 to September 1939. Id., at 359.
The employer paid the award in July 1941. Id., at 359-360.
The primary question presented and aired in the Court’s
opinion was whether backpay for a time in which the em-
ployee was not on the job should nevertheless count as
“wages” in determining the employee’s eligibility for Social
Security benefits. Id., at 359. Notwithstanding the con-
trary view of the Social Security Board and the Bureau
of Internal Revenue, the Court held that backpay cover-
ing the wrongful discharge period met the definition of
“wages” in the 1935 Act. Id., at 360-370.

In the final two paragraphs of the Nierotko opinion, the
Court took up the question of how the backpay award should
be allocated for purposes of determining the worker’s eligi-
bility for benefits. As originally enacted, the Social Secu-
rity Act extended benefits to persons over 65 who had
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earned at least $2,000 in wages in each of any five years after
1936. 1935 Act, §§201(a), 210(c), 49 Stat. 622, 625. In 1939,
however, Congress introduced a new scheme, which remains
in place today, tying eligibility for benefits to the number
of calendar-year “quarters of coverage” accumulated by an
individual. 1939 Amendments, §§209(g), (h), 53 Stat. 1376-
1377 (codified at 42 U. S. C. §§413(a)(2), 414). Section 209(g)
defined a “quarter of coverage” as either “a calendar quarter
in which the individual has been paid not less than $50 in
wages” or any quarter except the first “where an individual
has been paid in a calendar year $3,000 or more in wages.”
53 Stat. 1377.

Nierotko swiftly dispatched the question whether “‘back
pay’ must be allocated as wages . .. to the ‘calendar quarters’
of the year in which the money would have been earned, if
the employee had not been wrongfully discharged.” 327
U.S., at 370. Rejecting the Government’s argument that
such allocation was impermissible because the 1939 Amend-
ments to the benefits scheme refer to “‘wages’ to be ‘paid’ in
certain ‘quarters,’” id., at 370, and n. 25 (citing id., at 362,
n. 7 (citing §209(g))), the Court concluded: “If, as we have
held above, ‘back pay’ is to be treated as wages, we have no
doubt that it should be allocated to the periods when the
regular wages were not paid as usual.” Id., at 370.

Although the allocation question in Nierotko was a second-
ary issue addressed summarily by the Court, we think the
Company is correct that Nierotko undercuts the plain mean-
ing argument urged by the Government here. Nierotko
found no conflict between an allocation-back rule for backpay
and the language in §209(g) tying benefits eligibility to the
number of calendar quarters “in which” a minimum amount
of “wages” “has been paid.” The Court’s allocation holding
for benefits eligibility purposes, which the Government does
not urge us to overrule, Tr. of Oral Arg. 9, thus turned on
an implicit construction of §209(g)’s terms—“wages” “paid”

b3

“in” “a calendar quarter”—to include “regular wages” that
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should have been paid but “were not paid as usual,” 327 U. S,,
at 370. Given this construction of §209(g), now codified in
42 U.S. C. §413(a)(2), we cannot say that the FICA and
FUTA provisions prescribing tax rates based on wages paid
during a calendar year, codified in 26 U.S.C. §§3111(a),
3301, have a plain meaning that precludes allocation of back-
pay to the year it should have been paid. Cf. Hilton v.
South Carolina Public Railways Comm™, 502 U. S. 197, 205
(1991) (“stare decisis is most compelling” where “a pure
question of statutory construction” is involved).

B

From here, we part ways with the Company. Although
we agree that Nierotko blocks the Government’s argument
that the “wages paid” formulation in 26 U.S. C. §§3111(a)
and 3301 has a dispositively plain meaning, we reject the
Company’s next contention. Because Nierotko read the
1939 “wages paid” language for benefits eligibility purposes
to accommodate an allocation-back rule for backpay, the
Company urges, the identical 1939 “wages paid” language for
tax purposes must be read the same way. We do not agree
that the latter follows from the former like the night, the day.

Nierotko dealt specifically and only with Social Security
benefits eligibility, not with taxation. The Court’s allocation
holding in Nierotko in all likelihood reflected concern that
the benefits scheme created in 1939 would be disserved by
allowing an employer’s wrongdoing to reduce the quarters
of coverage an employee would otherwise be entitled to
claim toward eligibility. No similar concern underlies the
tax provisions. Although Social Security taxes are used to
pay for Social Security benefits in the aggregate, there is no
direct relation between taxes and benefits at the level of an
individual employee. As the Company itself acknowledges,
“Social Security tax ‘contributions,” unlike private pension
contributions, do not create in the contributor a property
right to benefits against the government, and wages rather
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than [tax] contributions are the statutory basis for calcu-
lating an individual’s benefits.” Brief for Respondent 14.
Nierotko thus does not compel symmetrical construction
of the “wages paid” language in the discrete taxation and
benefits eligibility contexts. Although we generally pre-
sume that “identical words used in different parts of the
same act are intended to have the same meaning,” Atlantic
Cleaners & Dyers, Inc. v. United States, 286 U. S. 427, 433
(1932), the presumption “is not rigid,” and “the meaning
[of the same words] well may vary to meet the purposes of
the law,” ibid. Cf. Cook, “Substance” and “Procedure” in
the Conflict of Laws, 42 Yale L. J. 333, 337 (1933) (“The tend-
ency to assume that a word which appears in two or more
legal rules, and so in connection with more than one purpose,
has and should have precisely the same scope in all of
them . . . has all the tenacity of original sin and must con-
stantly be guarded against.”). The benefits scheme delin-
eated in Title 42 would “no doubt” be set awry without an
allocation-back rule for back wages, notwithstanding “ac-
counting difficulties.” Nzierotko, 327 U. S., at 370. But that
surely cannot be said for the taxation scheme described in
Title 26, where Congress’ evident concern was not worker
eligibility for benefits, but fiscal administrability.!?

2Tn determining that “accounting difficulties” were “not . . . insupera-
ble” to its allocation holding, Nierotko noted that “‘backpay’ is now
treated distributively” under § 119 of the Revenue Act of 1943. 327 U. S.,
at 370, and n. 26. Section 119 provided that backpay exceeding 15 percent
of gross income may be allocated to earlier periods for income tax pur-
poses if such allocation would reduce the taxpayer’s liability. §119(a), 58
Stat. 39. But Congress eliminated the 1943 backpay allocation rule in
1964, see Pub. L. 88-272, §232(a), 78 Stat. 107, leaving behind the princi-
ple, “too firmly embedded in the income tax law to permit of any ques-
tion,” that “payments of compensation are income to a taxpayer on a cash
basis in the year of receipt, as distinguished from the year in which the
compensation is earned,” 2 J. Mertens, Law of Federal Income Taxation
§12.42, p. 179 (1973). The symmetry urged by the Company in construing
the tax and benefits provisions of FICA and FUTA thus comes only at the
expense of asymmetry in the collection of income taxes and employment
taxes.
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The 1939 Amendments adopting the “wages paid” rule for
taxation reflected Congress’ worry that, as tax rates in-
crease from year to year, “difficulties and confusion” would
attend the taxation of wages payable in one year, but not
actually paid until another year. S. Rep. No.734, 76th
Cong., 1st Sess., 75-76; see also H. R. Rep. No. 728, 76th
Cong., 1st Sess., 57-58. Congress understood that an em-
ployee’s annual compensation may be “based on a percentage
of profits, or on future royalties, the amount of which cannot
be determined until long after the close of the year.”
S. Rep. No. 734, 76th Cong., 1st Sess., at 75. Requiring em-
ployers to “estimate unascertained amounts and pay taxes
and contributions on that basis” would “cause a burden on
employers and administrative authorities alike.” Id., at 75—
76. Congress correctly anticipated that “[t]he placing of
[FICA and FUTA] tax[es] on the ‘wages paid’ basis [would]
relieve this situation.” Id., at 76. “Under the amendment
the rate applicable would be the rate in effect at the time
that the wages are paid and received without reference to
the rate which was in effect at the time the services were
performed.” H. R. Rep. No. 728, supra, at 58.

As an additional ground for construing the tax and benefits
provisions in pari materia, the Company insists that Con-
gress incorporated Nierotko’s treatment of backpay into the
tax provisions when it amended the Social Security Act
shortly after Nierotko was decided. Prior to 1946, the
FICA and FUTA wage bases had been defined in terms of
remuneration “paid . . . with respect to employment during”
a given year. 1935 Act, §811(a), 49 Stat. 639 (FICA); 1939
Amendments, §606, 53 Stat. 1383 (FUTA). Paralleling the
1939 Amendments to the tax rate provisions, Congress in
1946 established the current “wages paid” rule for identify-
ing the wages that compose the FICA and FUTA wage bases
in a given year. Social Security Act Amendments of 1946
(1946 Amendments), §§412, 414, 60 Stat. 989-991 (codified
at 26 U. S. C. §§3121(a), 3306(b)(1)). The 1946 law amended
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§209(a), which defines the Social Security wage base for pur-
poses of benefits calculation, by adopting the “wages paid”
language already present in § 209(g), the provision construed
in Nierotko. §414, 60 Stat. 990-991. Congress also used
identical “wages paid” language in redefining the FICA and
FUTA wage bases for tax purposes. §412, 60 Stat. 989.
Relying on the presumption that §209(a), as amended, incor-
porated Nierotko’s construction of §209(g), see Cannon v.
University of Chicago, 441 U. S. 677, 696-699 (1979), and ob-
serving that Congress redefined the wage bases for taxation
to “confor[m] with the changes in section 209(a),” S. Rep.
No. 1862, 79th Cong., 2d Sess., 36 (1946); H. R. Rep. No. 2447,
79th Cong., 2d Sess., 35 (1946), the Company urges that the
amended benefits and tax provisions codified Nierotko’s
backpay allocation rule.

We are unpersuaded. Even assuming that the benefits
provision, §209(a), is properly construed as incorporating
Nierotko’s reading of §209(g), we think the “confor[mity]”
Congress sought to achieve between the tax and bene-
fits provisions, S. Rep. No. 1862, supra, at 36; H. R. Rep.
No. 2447, supra, at 35, had nothing to do with Nierotko’s
treatment of backpay. The Committee Reports make clear
that Congress’ purpose in amending the FICA and FUTA
wage bases was to define the “yardstick” for measuring
“wages” as “the amount paid during the calendar year . . .,
without regard to the year in which the employment oc-
curred.” S. Rep. No. 1862, supra, at 35 (emphasis added);
H. R. Rep. No. 2447, supra, at 35 (emphasis added). It is
with respect to this rule—measuring “wages” based on “the
amount paid during the calendar year”—that Congress
sought conformity between the Title 26 tax provisions and
the Title 42 benefits provision. See S. Rep. No. 1862, supra,
at 36 (tax wage base), 37 (benefits wage base); H. R. Rep.
No. 2447, supra, at 35 (tax wage base), 36 (benefits wage
base). Far from indicating an intent to codify Nierotko,
those Reports suggest that Congress, if it considered
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Nierotko at all, considered it an exception to the general
rule for measuring “wages” in a given year.!* Because the
concern that animates Nierotko’s treatment of backpay in
the benefits context has no relevance to the tax side, supra,
at 212-213, it makes no sense to attribute to Congress a de-
sire for conformity not only with respect to the general rule
for measuring “wages,” but also with respect to Nierotko’s
backpay exception.
C

Were the Company to rely solely on arguments for sym-
metry in statutory construction, we would be inclined to
conclude, given Nierotko’s lack of concern with taxation,
that the tax provisions themselves, informed by legislative
purpose, require back wages to be taxed according to the
year they are actually paid. But the Company has one more
arrow in its quiver.

Apart from its arguments for symmetry, the Company
contends that the Government’s refusal to allocate back
wages to the year they should have been paid creates in-

BIndeed, the contemporaneous understanding of the Commissioner of
Internal Revenue was that the 1946 Amendments supplanted Nierotko’s
allocation rule for backpay. See Letter from Joseph D. Nunan, Jr., Com-
missioner of Internal Revenue, to Social Security Administration, Bureau
of Old-Age and Survivors Insurance (Mar. 6, 1947) (“The Nierotko decision
requiring your Agency to make an allocation of the back pay award to
prior periods was rendered on the basis of the law in effect at that time.
The Social Security Act Amendments of 1946, having been enacted sub-
sequent to the date of the Nierotko decision, must be interpreted in the
light of the language contained in such Amendments and the Congres-
sional intent.”) (available in Lodging for Respondent, Exh. F'). Neverthe-
less, for benefits eligibility and calculation purposes, the Social Security
Administration (SSA) by regulation continues to apply the Nierotko rule
to “[black pay under a statute,” 20 CFR §404.1242(b) (2000) (such backpay
“is allocated to the periods of time in which it should have been paid
if the employer had not violated the statute”), while declining to apply
Nierotko to “[black pay not under a statute,” §404.1242(c) (“This back pay
cannot be allocated to prior periods of time but must be reported by the
employer for the period in which it is paid.”).
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equities in taxation and incentives for strategic behavior
that Congress did not intend. This contention is not with-
out force. Under the Government’s rule, an employee who
should have been paid $100,000 in 1986, but is instead paid
$50,000 in 1986 and $50,000 in backpay in 1994, would owe
more tax than if she had been paid the full $100,000 due
in 1986. Conversely, a wrongdoing employer who should
have paid an employee $50,000 in each of five years covered
by a $250,000 backpay award would pay only one year’s
worth of employment taxes (limited by the annual ceilings
on taxable wages) in the year the award is actually paid.
The Government’s rule thus appears to exempt some wages
that should be taxed and to tax some wages that should
be exempt.

Applying the Government’s rule to other provisions of the
Code produces similar anomalies. Section 3121(a)(4), for ex-
ample, exempts disability benefits from FICA tax if paid by
an employer to an employee more than six months after the
employee worked for the employer. 26 U. S. C. §3121(a)(4).
Disability benefits included in a backpay award would be
exempt from FICA tax if the employee had not worked for
the employer for six months prior to the backpay award,
even if the benefits should have been paid within six months
after the employee stopped working for the employer. Ac-
cording to the Company, such results amount to tax wind-
falls and invite employers wrongfully to withhold pay or
benefits in order to reap the advantages of a strategically
timed payment. See Brief for Respondent 33-40 (additional
examples of windfalls and avoidance schemes). These out-
comes may be avoided, the Company argues, by construing
the tax provisions to require taxation of back wages accord-
ing to the year the wages should have been paid.

It is, of course, true that statutory construction “is a ho-
listic endeavor” and that the meaning of a provision is “clari-
fied by the remainder of the statutory scheme . . . [when]
only one of the permissible meanings produces a substantive
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effect that is compatible with the rest of the law.” United
Sav. Assn. of Tex. v. Timbers of Inwood Forest Associates,
Ltd., 484 U.S. 365, 371 (1988). The Company’s examples
leave little doubt that the Government’s rule generates a de-
gree of arbitrariness in the operation of the tax statutes.
But in Nierotko’s context, an inflexible rule allocating back-
pay to the year it is actually paid would never work to the
employee’s advantage; it could inure only to the detriment
of the employee, counter to the thrust of the benefits eligi-
bility provisions.!* In this case, by contrast, there is no
comparable structural unfairness in taxation. The Govern-
ment’s rule sometimes disadvantages the taxpayer, as in
this case. Other times it works to the disadvantage of the
fisc, as the Company’s examples show. The anomalous re-
sults to which the Company points must be considered in
light of Congress’ evident interest in reducing complexity
and minimizing administrative confusion within the FICA
and FUTA tax schemes. See supra, at 214. Given the
practical administrability concerns that underpin the tax
provisions, we cannot say that the Government’s rule is in-
compatible with the statutory scheme. The most we can say
is that Congress intended the tax provisions to be both effi-
ciently administrable and fair, and that this case reveals the
tension that sometimes exists when Congress seeks to meet
those twin aims.
D

Confronted with this tension, “we do not sit as a committee
of revision to perfect the administration of the tax laws.”
United States v. Correll, 389 U. S. 299, 306-307 (1967). In-

“4The SSA has interpreted its regulation governing “[black pay under
a statute,” 20 CFR §404.1242(b) (2000), to allow the employee to choose
whether to allocate the backpay to the year it is paid or to the year it
should have been paid. Social Security Administration, Reporting Back
Pay and Special Wage Payments to the Social Security Administration 2,
Pub. 957 (Sept. 1997).
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stead, we defer to the Commissioner’s regulations as long
as they “implement the congressional mandate in some
reasonable manner.” Id., at 307. “We do this because Con-
gress has delegated to the [Commissioner], not to the courts,
the task of prescribing all needful rules and regulations for
the enforcement of the Internal Revenue Code.” National
Muffler Dealers Assn., Inc. v. United States, 440 U. S. 472,
477 (1979) (citing Correll, 389 U. S., at 307 (citing 26 U. S. C.
§7805(a))). This delegation “helps guarantee that the rules
will be written by ‘masters of the subject’ . .. who will be
responsible for putting the rules into effect.” 440 U. S, at
477 (quoting United States v. Moore, 95 U. S. 760, 763 (1878)).

The Internal Revenue Service has long maintained regu-
lations interpreting the FICA and FUTA tax provisions.
In their current form, the regulations specify that the em-
ployer tax “attaches at the time that the wages are paid by
the employer,” 26 CFR §31.3111-3 (2000) (emphasis added),
and “is computed by applying to the wages paid by the
employer the rate in effect at the time such wages are
paid,” §31.3111-2(c) (emphasis added); see §§ 31.3301-2, —3(b)
(same for FUTA). Echoing the language in 26 U.S.C.
§3111(a) (FICA tax) and §3301 (FUTA tax), these regula-
tions have continued unchanged in their basic substance
since 1940. See T. D. 6516, 25 Fed. Reg. 13032 (1960);
Treas. Regs. 107 (as amended by T. D. 5566, 1947-2 Cum.
Bull. 148); Treas. Regs. 106 (as amended by T. D. 5566, 1947-2
Cum. Bull. 148); Treas. Regs. 106, §§402.301-.303, 402.401-
403 (1940). Cf. National Muffler, 440 U. S., at 477 (“A regu-
lation may have particular force if it is a substantially con-
temporaneous construction of the statute by those presumed
to have been aware of congressional intent.”).

Although the regulations, like the statute, do not specifi-
cally address backpay, the Internal Revenue Service has
consistently interpreted them to require taxation of back
wages according to the year the wages are actually paid,
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regardless of when those wages were earned or should have
been paid. Rev. Rul. 89-35, 1989-1 Cum. Bull. 280; Rev.
Rul. 78-336, 1978-2 Cum. Bull. 255. We need not decide
whether the Revenue Rulings themselves are entitled to
deference. In this case, the Rulings simply reflect the
agency’s longstanding interpretation of its own regulations.
Because that interpretation is reasonable, it attracts sub-
stantial judicial deference. Thomas Jefferson Univ. v. Sha-
lala, 512 U. S. 504, 512 (1994). We do not resist according
such deference in reviewing an agency’s steady interpreta-
tion of its own 61-year-old regulation implementing a 62-
year-old statute. ‘“Treasury regulations and interpretations
long continued without substantial change, applying to un-
amended or substantially reenacted statutes, are deemed
to have received congressional approval and have the effect
of law.” Cottage Savings Assn. v. Commissioner, 499 U. S.
554, 561 (1991) (citing Correll, 389 U. S., at 305-306).

* * *

In line with the text and administrative history of the rele-
vant taxation provisions, we hold that, for FICA and FUTA
tax purposes, back wages should be attributed to the year in
which they are actually paid. Accordingly, the judgment
of the United States Court of Appeals for the Sixth Circuit
is reversed.

It is so ordered.

JUSTICE SCALIA, concurring in the judgment.

If T believed that the text of the tax statutes addressed
the issue before us, I might well find for the respondent,
giving that text the same meaning the Court found it to
have in the benefits provisions of the Social Security Act.
See Social Security Bd. v. Nierotko, 327 U. S. 358, 370, and
n. 25 (1946). The Court’s principal reason for assigning the
identical language a different meaning in the present case—
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leaving aside statements in testimony and Committee Re-
ports that I have no reason to believe Congress was aware
of—is that tax assessments do not present the equitable con-
siderations implicated by the potential arbitrary decrease of
benefits in Nierotko. See ante, at 212-213. But the Court
acknowledges that departing from Nierotko will produce
arbitrary variations in tax liability. See ante, at 216-218.
As between an immediate arbitrary increase in tax liability
and a deferred arbitrary decrease in benefits, I cannot say
the latter is the greater inequity. The difference is at least
not so stark as to cause me to regard the two regulatory
schemes as different in kind, which I would insist upon be-
fore giving different meanings to identical statutory texts.

In fact, however, I do not think that the text of the FICA
and FUTA provisions, 26 U.S. C. §§3111(a), 3111(b), 3301,
addresses the issue we face today. Those provisions, which
direct that taxes shall be assessed against “wages paid”
during the calendar year, would be controlling if the income
we had before us were “wages” within the normal meaning
of that term; but it is not. The question we face is whether
damages awards compensating an employee for lost wages
should be regarded for tax purposes as wages paid when
the award is received, or rather as wages paid when they
would have been paid but for the employer’s unlawful ac-
tions. (The parties have stipulated that the damages
awards should be regarded as taxable “wages paid” of some
sort, see also Social Security Bd. v. Nierotko, supra, at 364—
370.) The proper treatment of such damages awards is an
issue the statute does not address, and hence it is an issue
left to the reasonable resolution of the administering agency,
here the Internal Revenue Service. In Nierotko, which we
decided at a time when it was common for courts to fill
statutory gaps that would now be left to the agency, we
provided one rule for purposes of the benefits provisions.
The Internal Revenue Service has since provided another
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rule for purposes of the tax provisions. Both rules are
reasonable; neither is compelled; and neither involves a
direct application of the statutory term “wages paid” which
would require (or at least strongly suggest) a uniform result.
I therefore concur in the Court’s judgment deferring to the
Government’s regulations.
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SHAW ET AL. v. MURPHY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 99-1613. Argued January 16, 2001—Decided April 18, 2001

While respondent Murphy was incarcerated in state prison, he learned
that a fellow inmate had been charged with assaulting a correctional
officer. Murphy decided to assist the inmate with his defense and sent
him a letter, which was intercepted in accordance with prison policy.
Based on the letter’s content, the prison sanctioned Murphy for violat-
ing prison rules prohibiting insolence and interfering with due process
hearings. Murphy then sought declaratory and injunctive relief under
42 U. S. C. §1983, alleging that the disciplinary action violated, inter
alia, his First Amendment rights, including the right to provide legal
assistance to other inmates. In granting petitioners summary judg-
ment, the District Court applied the decision in Turner v. Safley, 482
U.S. 78, 89—that a prison regulation impinging on inmates’ constitu-
tional rights is valid if it is reasonably related to legitimate penological
interests—and found a valid, rational connection between the inmate
correspondence policy and the objectives of prison order, security, and
inmate rehabilitation. The Ninth Circuit reversed, finding that inmates
have a First Amendment right to give legal assistance to other inmates
and that this right affected the Twrner analysis.

Held:

1. Inmates do not possess a special First Amendment right to pro-
vide legal assistance to fellow inmates that enhances the protections
otherwise available under Turner. Prisoners’ constitutional rights are
more limited in scope than the constitutional rights held by individuals
in society at large. For instance, some First Amendment rights are
simply inconsistent with the corrections system’s “legitimate peno-
logical objectives,” Pell v. Procunier, 417 U. S. 817, 822, and thus this
Court has sustained restrictions on, e.g., inmate-to-inmate written
correspondence, Turner, supra, at 93. Moreover, because courts are ill
equipped to deal with the complex and intractable problems of prisons,
Procunier v. Martinez, 416 U. S. 396, 404-405, this Court has generally
deferred to prison officials’ judgment in upholding such regulations
against constitutional challenge. Turner reflects this understanding,
setting a unitary, deferential standard for reviewing prisoners’ claims
that does not permit an increase in the constitutional protection when-
ever a prisoner’s communication includes legal advice. To increase
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the constitutional protection based upon a communication’s content
first requires an assessment of that content’s value. But the Twurner
test simply does not accommodate valuations of content. On the con-
trary, it concerns only the relationship between the asserted peno-
logical interests and the prison regulation. Moreover, prison officials
are to remain the primary arbiters of the problems that arise in prison
management. 482 U.S,, at 89. Seeking to avoid unnecessarily per-
petuating federal courts’ involvement in prison administration affairs,
the Court rejects an alteration of the Turner analysis that would entail
additional federal-court oversight. Even if this Court were to consider
giving special protection to particular kinds of speech based on content,
it would not do so for speech that includes legal advice. Augmenting
First Amendment protection for such advice would undermine prison
officials’ ability to address the complex and intractable problems of
prison administration. Id., at 84. The legal text could be an excuse
for making clearly inappropriate comments, which may circulate among
prisoners despite prison measures to screen individual inmates or offi-
cers from the remarks. Pp. 228-232.

2. To prevail on remand on the question whether the prison regu-
lations, as applied to Murphy, are reasonably related to legitimate pe-
nological interests, he must overcome the presumption that the prison
officials acted within their broad discretion. P. 232.

195 F. 3d 1121, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court. GINSBURG,
J., filed a concurring opinion, post, p. 232.

David L. Ohler, Special Assistant Attorney General of
Montana, argued the cause for petitioners. With him on
the briefs were Joseph P. Mazurek, Attorney General, and
Diana Leibinger-Koch, Special Assistant Attorney General.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Waxman, Assistant Attorney Gen-
eral Ogden, Deputy Solicitor General Underwood, Gregory
G. Garre, Barbara L. Herwig, and John Hoyle.

Jeffrey T. Renz argued the cause and filed a brief for
respondent.*

*Briefs of amici curiae urging reversal were filed for the State of Flor-
ida et al. by Robert A. Butterworth, Attorney General of Florida, Thomas
E. Warner, Solicitor General, and Cecilia Bradley, Assistant Attorney
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JUSTICE THOMAS delivered the opinion of the Court.

Under our decision in Turner v. Safley, 482 U. S. 78 (1987),
restrictions on prisoners’ communications to other inmates
are constitutional if the restrictions are “reasonably related
to legitimate penological interests.” Id., at 89. In this
case, we are asked to decide whether prisoners possess a
First Amendment right to provide legal assistance that en-
hances the protections otherwise available under Twurner.
We hold that they do not.

I

While respondent Kevin Murphy was incarcerated at the
Montana State Prison, he served as an “inmate law clerk,”
providing legal assistance to fellow prisoners. Upon learn-
ing that inmate Pat Tracy had been charged with assaulting
Correctional Officer Glen Galle, Murphy decided to assist
Tracy with his defense. Prison rules prohibited Murphy’s
assignment to the case,! but he nonetheless investigated
the assault. After discovering that other inmates had com-
plained about Officer Galle’s conduct, Murphy sent Tracy a
letter, which included the following:

General, and by the Attorneys General for their respective States as
follows: Bill Pryor of Alabama, Mark Pryor of Arkansas, M. Jane Brady
of Delaware, James E. Ryan of Illinois, Thomas J. Miller of lowa, Carla
J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Thomas F. Reilly
of Massachusetts, Don Stenberg of Nebraska, Philip T. McLaughlin of
New Hampshire, Heidi Heitkamp of North Dakota, Betty D. Montgomery
of Ohio, W. A. Drew Edmondson of Oklahoma, Jan Graham of Utah, Wil-
liam H. Sorrell of Vermont, and Mark L. Earley of Virginia, and for the
Criminal Justice Legal Foundation by Kent S. Scheidegger and Charles
L. Hobson.

Daniel L. Greenberg, John Boston, Elizabeth Alexander, Margaret
Winter, David C. Fathi, and Stephen Bright filed a brief for the Legal Aid
Society of the City of New York et al. as amici curiae urging affirmance.

ITracy had requested that Murphy be assigned to his case. App. 84.
Prison officials, however, denied that request because prison policy forbade
high-security inmates, such as Murphy, from meeting with maximum-
security inmates, including Tracy. App. to Pet. for Cert. 19. Prison offi-
cials offered Tracy another law clerk to assist him. App. 84.
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“I do want to help you with your case against Galle.
It wasn’t your fault and I know he provoked what-
ever happened! Don’t plead guilty because we can get
at least 100 witnesses to testify that Galle is an over
zealous guard who has a personal agenda to punish
and harrass /[sic/ inmates. He has made homo-sexual
[sic] advances towards certain inmates and that can be
brought up into the record. There are petitions against
him and I have tried to get the Unit Manager to do
something about what he does in Close II, but all
that happened is that I received two writeups from
him myself as retaliation. So we must pursue this out
of the prison system. I am filing a suit with everyone
in Close I and II named against him. So you can use
that too!

“Another poiont /sic/ is that he grabbed you from be-
hind. You tell your lawyer to get ahold of me on this.
Don’t take a plea bargain unless it’s for no more time.”
App. 50.

In accordance with prison policy, prison officials inter-
cepted the letter, and petitioner Robert Shaw, an officer in
the maximum-security unit, reviewed it. Based on the ac-
cusations against Officer Galle, Shaw cited Murphy for vio-
lations of the prison’s rules prohibiting insolence, interfer-
ence with due process hearings, and conduct that disrupts
or interferes with the security and orderly operation of the
institution. After a hearing, Murphy was found guilty of
violating the first two prohibitions. The hearings officer
sanctioned him by imposing a suspended sentence of 10 days’
detention and issuing demerits that could affect his custody
level.

In response, Murphy brought this action, seeking declara-
tory and injunctive relief under Rev. Stat. §1979, 42 U. S. C.
§1983. The case was styled as a class action, brought on
behalf of himself, other inmate law clerks, and other pris-
oners. The complaint alleged that the disciplining of Mur-
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phy violated due process, the rights of inmates to access
the courts, and, as relevant here, Murphy’s First Amend-
ment rights, including the right to provide legal assistance
to other inmates.

After discovery, the District Court granted petitioners’
motion for summary judgment on all of Murphy’s claims.
On the First Amendment claim, the court found that Murphy
was not formally acting as an inmate law clerk when he
wrote the letter, and that Murphy’s claims should therefore
“be analyzed without consideration of any privilege that law
clerk status might provide.” App. to Pet. for Cert. 24. The
District Court then applied our decision in Turner v. Safley,
482 U. S. 78 (1987), which held that a prison regulation im-
pinging on inmates’ constitutional rights is valid “if it is rea-
sonably related to legitimate penological interests,” id., at
89. Finding a “valid, rational connection between the prison
inmate correspondence policy and the objectives of prison
order, security, and inmate rehabilitation,” the District
Court rejected Murphy’s First Amendment claim. App. to
Pet. for Cert. 25.

The Court of Appeals for the Ninth Circuit reversed. It
premised its analysis on the proposition that “inmates have
a First Amendment right to assist other inmates with their
legal claims.” 195 F. 3d 1121, 1124 (1999). Murphy enjoyed
this right of association, the court concluded, because he
was providing legal advice that potentially was relevant
to Tracy’s defense. The Court of Appeals then applied our
decision in Turner, but it did so only against the backdrop of
this First Amendment right, which, the court held, affected
the balance of the prisoner’s interests against the govern-
ment’s interests. Concluding that the balance tipped in
favor of Murphy, the Court of Appeals upheld Murphy’s First
Amendment claim.

Other Courts of Appeals have rejected similar claims.
See, e. 9., Gibbs v. Hopkins, 10 F. 3d 373, 378 (CA6 1993)
(no constitutional right to assist other inmates with legal
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claims); Smath v. Maschner, 899 F. 2d 940, 950 (CA10 1990)
(same); Gassler v. Rayl, 862 F. 2d 706, 707-708 (CA8 1988)
(same). To resolve the conflict, we granted certiorari. 530
U. S. 1303 (2000).

11

In this case, we are not asked to decide whether prison-
ers have any First Amendment rights when they send legal
correspondence to one another. In Twurner, we held that
restrictions on inmate-to-inmate communications pass con-
stitutional muster only if the restrictions are reasonably re-
lated to legitimate and neutral governmental objectives.
482 U. S., at 89. We did not limit our holding to nonlegal
correspondence, and petitioners do not ask us to construe
it that way. Instead, the question presented here simply
asks whether Murphy possesses a First Amendment right
to provide legal advice that enhances the protections other-
wise available under Turner. The effect of such a right, as
the Court of Appeals described it, 195 F. 3d, at 1127, would
be that inmate-to-inmate correspondence that includes legal
assistance would receive more First Amendment protection
than correspondence without any legal assistance. We con-
clude that there is no such special right.

Traditionally, federal courts did not intervene in the in-
ternal affairs of prisons and instead “adopted a broad hands-
off attitude toward problems of prison administration.”
Procunier v. Martinez, 416 U. S. 396, 404 (1974). Indeed,
for much of this country’s history, the prevailing view was
that a prisoner was a mere “slave of the State,” who “not
only forfeited his liberty, but all his personal rights except
those which the law in its humanity accords him.” Jones
v. North Carolina Prisoners’ Labor Union, Inc., 433 U.S.
119, 139 (1977) (Marshall, J., dissenting) (quoting Ruffin v.
Commonwealth, 62 Va. 790, 796 (1871)) (alterations and in-
ternal quotation marks omitted). In recent decades, how-
ever, this Court has determined that incarceration does not
divest prisoners of all constitutional protections. Inmates
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retain, for example, the right to be free from racial discrimi-
nation, Lee v. Washington, 390 U. S. 333 (1968) (per curiam,),
the right to due process, Wolff v. McDonnell, 418 U. S. 539
(1974), and, as relevant here, certain protections of the First
Amendment, Turner, supra.

We nonetheless have maintained that the constitutional
rights that prisoners possess are more limited in scope than
the constitutional rights held by individuals in society at
large. In the First Amendment context, for instance, some
rights are simply inconsistent with the status of a prisoner
or “with the legitimate penological objectives of the correc-
tions system,” Pell v. Procunier, 417 U. S. 817, 822 (1974).
We have thus sustained proscriptions of media interviews
with individual inmates, see id., at 833—-835, prohibitions on
the activities of a prisoners’ labor union, see North Carolina
Prisoners’ Labor Union, Inc., supra, at 133, and restrictions
on inmate-to-inmate written correspondence, see Turner,
supra, at 93. Moreover, because the “problems of prisons in
America are complex and intractable,” and because courts
are particularly “ill equipped” to deal with these problems,
Martinez, supra, at 404-405, we generally have deferred to
the judgments of prison officials in upholding these regula-
tions against constitutional challenge.

Reflecting this understanding, in Turner we adopted a
unitary, deferential standard for reviewing prisoners’ con-
stitutional claims: “[W]hen a prison regulation impinges on
inmates’ constitutional rights, the regulation is valid if it is
reasonably related to legitimate penological interests.” 482
U.S., at 8. Under this standard, four factors are relevant.
First and foremost, “there must be a ‘valid, rational con-
nection’ between the prison regulation and the legitimate
[and neutral] governmental interest put forward to justify
it.” Ibid. (quoting Block v. Rutherford, 468 U. S. 576, 586
(1984)). If the connection between the regulation and the
asserted goal is “arbitrary or irrational,” then the regulation
fails, irrespective of whether the other factors tilt in its
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favor. 482 U. S., at 89-90. In addition, courts should con-
sider three other factors: the existence of “alternative means
of exercising the right” available to inmates; “the impact ac-
commodation of the asserted constitutional right will have
on guards and other inmates, and on the allocation of prison
resources generally”; and “the absence of ready alternatives”
available to the prison for achieving the governmental objec-
tives. Id., at 90.

Because Turner provides the test for evaluating prisoners’
First Amendment challenges, the issue before us is whether
Turner permits an increase in constitutional protection
whenever a prisoner’s communication includes legal advice.
We conclude that it does not. To increase the constitutional
protection based upon the content of a communication first
requires an assessment of the value of that content.? But
the Turner test, by its terms, simply does not accommodate
valuations of content. On the contrary, the Turner factors
concern only the relationship between the asserted penologi-
cal interests and the prison regulation. Id., at 89.

Moreover, under Turner and its predecessors, prison
officials are to remain the primary arbiters of the problems
that arise in prison management. Ibid.; see also Martinez,
supra, at 405 (“[Clourts are ill equipped to deal with the
increasingly urgent problems of prison administration and
reform”). If courts were permitted to enhance constitu-
tional protection based on their assessments of the content
of the particular communications, courts would be in a posi-
tion to assume a greater role in decisions affecting prison
administration. Seeking to avoid “‘unnecessarily perpetu-
at[ing] the involvement of the federal courts in affairs of
prison administration,”” Turner, 482 U.S., at 89 (quoting
Martinez, supra, at 407) (alteration in original), we reject

2The Court of Appeals made such an assessment when it “‘balance[d]
the importance of the prisoner’s infringed right against the importance
of the penological interest served by the rule.’” 195 F. 3d 1121, 1127
(CA9 1999) (quoting Bradley v. Hall, 64 F. 3d 1276, 1280 (CA9 1995)).
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an alteration of the Turner analysis that would entail addi-
tional federal-court oversight.

Finally, even if we were to consider giving special pro-
tection to particular kinds of speech based upon content,
we would not do so for speech that includes legal advice.?
Augmenting First Amendment protection for inmate legal
advice would undermine prison officials’ ability to address
the “complex and intractable” problems of prison adminis-
tration. Turner, supra, at 84. Although supervised inmate
legal assistance programs may serve valuable ends, it is
“indisputable” that inmate law clerks “are sometimes a
menace to prison discipline” and that prisoners have an
“acknowledged propensity . . . to abuse both the giving and
the seeking of [legal] assistance.” Johnson v. Avery, 393
U. S. 483, 488, 490 (1969). Prisoners have used legal corre-
spondence as a means for passing contraband and communi-
cating instructions on how to manufacture drugs or weapons.
See Brief for State of Florida et al. as Amici Curiae 6-8;
see also Turner, supra, at 93 (“[Plrisoners could easily write
in jargon or codes to prevent detection of their real mes-
sages”). The legal text also could be an excuse for making
clearly inappropriate comments, which “may be expected to
circulate among prisoners,” Thornburgh v. Abbott, 490 U. S.
401, 412 (1989), despite prison measures to screen individual
inmates or officers from the remarks.

We thus decline to cloak the provision of legal assistance
with any First Amendment protection above and beyond
the protection normally accorded prisoners’ speech. In-

3 Murphy suggests that the right to provide legal advice follows from a
right to receive legal advice. However, even if one right followed from
the other, Murphy is incorrect in his assumption that there is a free-
standing right to receive legal advice. Under our right-of-access prece-
dents, inmates have a right to receive legal advice from other inmates
only when it is a necessary “means for ensuring a ‘reasonably adequate
opportunity to present claimed violations of fundamental constitutional
rights to the courts.”” Lewis v. Casey, 518 U. S. 343, 350-351 (1996) (quot-
ing Bounds v. Smaith, 430 U. S. 817, 825 (1977)).
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stead, the proper constitutional test is the one we set forth
in Turner. Irrespective of whether the correspondence con-
tains legal advice, the constitutional analysis is the same.

III

Under Turner, the question remains whether the prison
regulations, as applied to Murphy, are “reasonably related
to legitimate penological interests.” 482 U.S., at 89. To
prevail, Murphy must overcome the presumption that the
prison officials acted within their “broad discretion.” Ab-
bott, supra, at 413. Petitioners ask us to answer, rather
than remand, the question whether Murphy has satisfied this
heavy burden. We decline petitioners’ request, however,
because we granted certiorari only to decide whether in-
mates possess a special First Amendment right to provide
legal assistance to fellow inmates.

* * *

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE GINSBURG, concurring.

I agree with the Court that the Ninth Circuit erred in
holding that the First Amendment secures to prisoners a
freestanding right to provide legal assistance to other in-
mates. I note, furthermore, that Murphy does not contest
the prison’s right to intercept prisoner-to-prisoner corre-
spondence. But Murphy’s § 1983 complaint does allege that
the prison rules under which he was disciplined—rules for-
bidding insolence and interference with due process hear-
ings—are vague and overbroad as applied to him in this
case.* The Ninth Circuit passed over that charge when it

*The rule forbidding insolence defines “insolence” as “[wlords, actions
or other behavior which is intended to harass or cause alarm in an em-
ployee.” Mont. State Prison Policy No. 15-001, Inmate Disciplinary Pol-
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ruled, erroneously, that an inmate’s provision of legal assist-
ance to another inmate is an activity specially protected by
the First Amendment. 195 F. 3d 1121, 1128 (1999). The
remand for which the Court provides should not impede
Murphy from reasserting claims that the Court of Appeals
so far has left untouched.

icy, Rule 009 (App. 10) (emphasis added). The policy includes the follow-
ing examples of insolence: “Cursing; abusive language, writing or gestures
directed to an employee.” Ibid. (emphasis added). The disciplinary re-
port citing Murphy for violating the rule against insolence contains
no finding that Murphy’s letter was “directed to” Officer Galle or that the
letter was “intended to harass” Officer Galle. App. 52. Although Mur-
phy undoubtedly knew that his letter to Tracy would be read by prison
officials, there is no record evidence contesting Murphy’s sworn state-
ment that he “did not believe that Officer Galle would read the letter.”
Murphy Affidavit 110 (App. 88).
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EASLEY,* GOVERNOR OF NORTH CAROLINA, ET AL.
2. CROMARTIE ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF NORTH CAROLINA

No. 99-1864. Argued November 27, 2000—Decided April 18, 2001

After this Court found that North Carolina’s Legislature violated the
Constitution by using race as the predominant factor in drawing its
Twelfth Congressional District’s 1992 boundaries, Shaw v. Hunt, 517
U. S. 899, the State redrew those boundaries. A three-judge District
Court subsequently granted appellees summary judgment, finding that
the new 1997 boundaries had also been created with racial considera-
tions dominating all others. This Court reversed, finding that there
was a genuine issue of material fact as to whether the evidence was
consistent with a race-based objective or the constitutional political
objective of creating a safe Democratic seat. Hunt v. Cromartie, 526
U.S. 541. Among other things, this Court relied on evidence proposed
to be submitted by appellants to conclude that, because the State’s
African-American voters overwhelmingly voted Democratic, one could
not easily distinguish a legislative effort to create a majority-minority
district from a legislative effort to create a safely Democratic one;
that data showing voter registration did not indicate how voters would
actually vote; and that data about actual behavior could affect the litiga-
tion’s outcome. Id., at 547-551. On remand, the District Court again
held, after a 3-day trial, that the legislature had used race driven cri-
teria in drawing the 1997 boundaries. It based that conclusion on
three findings—the district’s shape, its splitting of towns and counties,
and its heavily African-American voting population—that this Court
had considered when it found summary judgment inappropriate, and on
the new finding that the legislature had drawn the boundaries to collect
precincts with a high racial, rather than political, identification.

Held: The District Court’s conclusion that the State violated the Equal
Protection Clause in drawing the 1997 boundaries is based on clearly
erroneous findings. Pp. 241-258.

*Governor Michael F. Easley is hereby substituted for former Governor
James B. Hunt, Jr., pursuant to this Court’s Rule 35.3.

tTogether with No. 99-1865, Smallwood et al. v. Cromartie et al., also
on appeal from the same court.
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(a) The issue here is evidentiary: whether there is adequate support
for the District Court’s finding that race, rather than politics, drove
the legislature’s districting decision. Those attacking the district have
the demanding burden of proof to show that a facially neutral law is
unexplainable on grounds other than race. Cromartie, supra, at 546.
Because the underlying districting decision falls within a legislature’s
sphere of competence, Miller v. Johnson, 515 U. S. 900, 915, courts must
exercise extraordinary caution in adjudicating claims such as this one,
id., at 916, especially where, as here, the State has articulated a legiti-
mate political explanation for its districting decision and the voting
population is one in which race and political affiliation are highly coordi-
nated, see Cromartie, supra, at 551-552. This Court will review the
District Court’s findings only for “clear error,” asking whether “on the
entire evidence” the Court is “left with the definite and firm conviction
that a mistake has been committed.” United States v. United States
Gypsum Co., 333 U.S. 364, 395. An extensive review of the District
Court’s findings is warranted here because there was no intermediate
court review, the trial was not lengthy, the key evidence consisted pri-
marily of documents and expert testimony, and credibility evaluations
played a minor role. Pp. 241-243.

(b) The critical District Court determination that “race, not politics,”
predominantly explains the 1997 boundaries rests upon the three find-
ings that this Court found insufficient to support summary judgment,
and which cannot in and of themselves, as a matter of law, support the
District Court’s judgment here. See Bush v. Vera, 517 U. S. 952, 968.
Its determination also rests upon five new subsidiary findings, which
this Court also cannot accept as adequate. First, the District Court
primarily relied on evidence of voting registration, not voting behavior,
which is precisely the kind of evidence that this Court found inadequate
the last time the case was here. White registered Democrats “cross-
over” to vote Republican more often than do African-Americans, who
register and vote Democratic between 95% and 97% of the time. Thus,
a legislature trying to secure a safe Democratic seat by placing reliable
Democratic precincts within a district may end up with a district con-
taining more heavily African-American precincts for political, not racial,
reasons. Second, the evidence to which appellees’ expert, Dr. Weber,
pointed—that a reliably Democratic voting population of 60% is neces-
sary to create a safe Democratic seat, but this district was 63% reliable;
that certain white-Democratic precincts were excluded while African-
American-Democratic precincts were included; that one precinct was
split between Districts 9 and 12; and that other plans would have cre-
ated a safely Democratic district with fewer African-American pre-
cincts—simply does not provide significant additional support for the
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District Court’s conclusion. Also, portions of Dr. Weber’s testimony
not cited by the District Court undercut his conclusions. Third, the
District Court, while not accepting the contrary conclusion of appellants’
expert, Dr. Peterson, did not (and as far as the record reveals, could
not) reject much of the significant supporting factual information he
provided, which showed that African-American-Democratic voters were
more reliably Democratic and that District 12’s boundaries were drawn
to include reliable Democrats. Fourth, a statement about racial bal-
ance made by Senator Cooper, the legislative redistricting leader, shows
that the legislature considered race along with other partisan and geo-
graphic considerations, but says little about whether race played a pre-
dominant role. And an e-mail sent by Gerry Cohen, a legislative staff
member responsible for drafting districting plans, offers some support
for the District Court’s conclusion, but is less persuasive than the kinds
of direct evidence that this Court has found significant in other re-
districting cases. Fifth, appellees’ maps summarizing voting behavior
evidence tend to refute the District Court’s “race, not politics,” conclu-
sion. Pp. 243-257.

() The modicum of evidence supporting the District Court’s conclu-
sion—the Cohen e-mail, Senator Cooper’s statement, and some aspects
of Dr. Weber’s testimony—taken together, does not show that racial
considerations predominated in the boundaries’ drawing, because race
in this case correlates closely with political behavior. Where majority-
minority districts are at issue and racial identification correlates highly
with political affiliation, the party attacking the boundaries must show
at the least that the legislature could have achieved its legitimate politi-
cal objectives in alternative ways that are comparably consistent with
traditional districting principles and that those alternatives would have
brought about significantly greater racial balance. Because appellees
failed to make any such showing here, the District Court’s contrary
findings are clearly erroneous. Pp. 257-258.

133 F. Supp. 2d 407, reversed.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, SOUTER, and GINSBURG, JJ., joined. THOMAS, J., filed a dis-
senting opinion, in which REHNQUIST, C. J., and SCALIA and KENNEDY,
Jd., joined, post, p. 259.

Walter E. Dellinger argued the cause for the state appel-
lants. With him on the briefs were Michael F. Easley, for-
mer Attorney General of North Carolina, Tiare B. Smiley
and Norma S. Harrell, Special Deputy Attorneys General,
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and Brian D. Boyle. Adam Stein argued the cause for ap-
pellants Smallwood et al. With him on the briefs were Todd
A. Cox, Norman J. Chachkin, and Jacqueline A. Berrien.

Robinson O. Everett argued the cause for appellees in both
cases. With him on the brief were Martin B. McGee and
Douglas E. Markham.¥

JUSTICE BREYER delivered the opinion of the Court.

In this appeal, we review a three-judge District Court’s
determination that North Carolina’s Legislature used race as
the “predominant factor” in drawing its 12th Congressional
District’s 1997 boundaries. The court’s findings, in our view,
are clearly erroneous. We therefore reverse its conclusion
that the State violated the Equal Protection Clause. U.S.
Const., Amdt. 14, § 1.

I

This “racial districting” litigation is before us for the
fourth time. Our first two holdings addressed North Caro-
lina’s former Congressional District 12, one of two North
Carolina congressional districts drawn in 1992 that con-
tained a majority of African-American voters. See Shaw v.
Reno, 509 U. S. 630 (1993) (Shaw I); Shaw v. Hunt, 517 U. S.
899 (1996) (Shaw II).

A

In Shaw I, the Court considered whether plaintiffs’ factual
allegation—that the legislature had drawn the former dis-
trict’s boundaries for race-based reasons—if true, could un-
derlie a legal holding that the legislature had violated the
Equal Protection Clause. The Court held that it could. It
wrote that a violation may exist where the legislature’s
boundary drawing, though “race neutral on its face,” none-

iBriefs of amici curiae urging reversal were filed for the United States
by Solicitor General Waxman, Acting Assistant Attorney General Yeo-
mans, Deputy Solicitor General Underwood, James A. Feldman, David
K. Flynn, and Louis E. Peraertz; and for the American Civil Liberties
Union by Laughlin McDonald, Neil Bradley, and Cristina Correia.
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theless can be understood only as an effort to “separate vot-
ers into different districts on the basis of race,” and where
the “separation lacks sufficient justification.” 509 U.S.,
at 649.

In Shaw II, the Court reversed a subsequent three-
judge District Court’s holding that the boundary-drawing
law in question did not violate the Constitution. This Court
found that the district’s “unconventional,” snakelike shape,
the way in which its boundaries split towns and counties,
its predominately African-American racial makeup, and its
history, together demonstrated a deliberate effort to create
a “majority-black” district in which race “could not be
compromised,” not simply a district designed to “protec[t]
Democratic incumbents.” 517 U.S., at 902-903, 905-907.
And the Court concluded that the legislature’s use of racial
criteria was not justified. Id., at 909-918.

B

Our third holding focused on a new District 12, the bound-
aries of which the legislature had redrawn in 1997. Hunt
v. Cromartie, 526 U. S. 541 (1999). A three-judge District
Court, with one judge dissenting, had granted summary
judgment in favor of those challenging the district’s bound-
aries. The court found that the legislature again had “used
criteria . . . that are facially race driven,” in violation of
the Equal Protection Clause. App. to Juris. Statement in
No. 99-1864, p. 262a (hereinafter App. to Juris. Statement).
It based this conclusion upon “uncontroverted material
facts” showing that the boundaries created an unusually
shaped district, split counties and cities, and in particular
placed almost all heavily Democratic-registered, predomi-
nantly African-American voting precincts, inside the dis-
trict while locating some heavily Democratic-registered,
predominantly white precincts, outside the district. This
latter circumstance, said the court, showed that the legis-
lature was trying to maximize new District 12’s African-
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American voting strength, not the district’s Democratic vot-
ing strength. [Ibid.

This Court reversed. We agreed with the District Court
that the new district’s shape, the way in which it split
towns and counties, and its heavily African-American voting
population all helped the plaintiffs’ case. 526 U. S., at 547-
549. But neither that evidence by itself, nor when coupled
with the evidence of Democratic registration, was sufficient
to show, on summary judgment, the unconstitutional race-
based objective that plaintiffs claimed. That is because
there was a genuine issue of material fact as to whether the
evidence also was consistent with a constitutional political
objective, namely, the creation of a safe Democratic seat.
Id., at 549-551.

We pointed to the affidavit of an expert witness for de-
fendants, Dr. David W. Peterson. Dr. Peterson offered to
show that, because North Carolina’s African-American vot-
ers are overwhelmingly Democratic voters, one cannot easily
distinguish a legislative effort to create a majority-African-
American district from a legislative effort to create a safely
Democratic district. Id., at 550. And he also provided data
showing that registration did not indicate how voters would
actually vote. Id., at 550-551. We agreed that data show-
ing how voters actually behave, not data showing only how
those voters are registered, could affect the outcome of this
litigation. Ibid. We concluded that the case was “not
suited for summary disposition” and we reversed the District
Court. Id., at 554.

C

On remand, the parties undertook additional discovery.
The three-judge District Court held a 3-day trial. And the
court again held (over a dissent) that the legislature had
unconstitutionally drawn District 12’s new 1997 bound-
aries. It found that the legislature had tried “(1) [to] cur|e]
the [previous district’s] constitutional defects” while also
“(2) drawing the plan to maintain the existing partisan bal-
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ance in the State’s congressional delegation.” Cromartie v.
Humnt, 133 F. Supp. 2d 407, 413 (EDNC 2000). It added
that to “achieve the second goal,” the legislature “drew the
new plan (1) to avoid placing two incumbents in the same
district and (2) to preserve the partisan core of the existing
districts.” Ibid. The court concluded that the “plan as
enacted largely reflects these directives.” Ibid. But the
court also found “as a matter of fact that the General Assem-
bly ... used criteria. .. that are facially race driven” without
any compelling justification for doing so. Id., at 420.

The court based its latter, constitutionally ecritical, con-
clusion in part upon the district’s snakelike shape, the way
in which it split cities and towns, and its heavily African-
American (47%) voting population, id., at 413-415—all
matters that this Court had considered when it found
summary judgment inappropriate, Cromartie, 526 U. S., at
544. The court also based this conclusion upon a specific
finding—absent when we previously considered this litiga-
tion—that the legislature had drawn the boundaries in order
“to collect precincts with high racial identification rather
than political identification.” 133 F. Supp. 2d, at 420 (em-
phasis added).

This last-mentioned finding rested in turn upon five sub-
sidiary determinations:

(1) that “the legislators excluded many heavily-Democratic
precinets from District 12, even when those precinets im-
mediately border the Twelfth and would have established
a far more compact district,” id., at 419; see also id.,
at 421 (“more heavily Democratic precincts . . . were
bypassed . . . in favor of precincts with a higher African-
American population”);

(2) that “[a]dditionally, Plaintiffs’ expert, Dr. Weber, showed
time and again how race trumped party affiliation in the
construction of the 12th Distriet and how political expla-
nations utterly failed to explain the composition of the
district,” id., at 419;
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(3) that Dr. Peterson’s testimony was “‘unreliable’ and not
relevant,” id., at 420 (citing testimony of Dr. Weber);

(4) that a legislative redistricting leader, Senator Roy Coo-
per, had alluded at the time of redistricting “to a need
for ‘racial and partisan’ balance,” ibid.; and

(5) that the Senate’s redistricting coordinator, Gerry Cohen,
had sent Senator Cooper an e-mail reporting that Cooper
had “moved Greensboro Black community into the 12th,
and now need[ed] to take [about] 60,000 out of the 12th,”
App. 369; 133 F. Supp. 2d, at 420.

The State and intervenors filed a notice of appeal. 28
U.S.C. §1253. We noted probable jurisdiction. 530 U. S.
1260 (2000). And we now reverse.

II

The issue in this case is evidentiary. We must determine
whether there is adequate support for the District Court’s
key findings, particularly the ultimate finding that the legis-
lature’s motive was predominantly racial, not political. In
making this determination, we are aware that, under Shaw [
and later cases, the burden of proof on the plaintiffs (who
attack the district) is a “demanding one.” Miller v. John-
son, 515 U.S. 900, 928 (1995) (O’CONNOR, J., concurring).
The Court has specified that those who claim that a legis-
lature has improperly used race as a criterion, in order,
for example, to create a majority-minority district, must
show at a minimum that the “legislature subordinated tradi-
tional race-neutral districting principles . . . to racial con-
siderations.” Id., at 916 (majority opinion). Race must
not simply have been “a motivation for the drawing of
a majority-minority distriet,” Bush v. Vera, 517 U.S. 952
959 (1996) (O’CONNOR, d., principal opinion) (emphasis in
original), but “the ‘predominant factor’ motivating the leg-
islature’s districting decision,” Cromartie, supra, at 547
(quoting Miller, supra, at 916) (emphasis added). Plaintiffs
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must show that a facially neutral law “‘is “unexplainable
on grounds other than race.””” Cromartie, supra, at 546
(quoting Shaw I, 509 U. S., at 644, in turn quoting Arlington
Heights v. Metropolitan Housing Development Corp., 429
U. S. 252, 266 (1977)).

The Court also has made clear that the underlying dis-
tricting decision is one that ordinarily falls within a legis-
lature’s sphere of competence. Miller, 515 U.S., at 915.
Hence, the legislature “must have discretion to exercise the
political judgment necessary to balance competing inter-
ests,” ibid., and courts must “exercise extraordinary caution
in adjudicating claims that a State has drawn district lines
on the basis of race,” id., at 916 (emphasis added). Caution
is especially appropriate in this case, where the State has
articulated a legitimate political explanation for its district-
ing decision, and the voting population is one in which race
and political affiliation are highly correlated. See Cromar-
tie, supra, at 5561-552 (noting that “[e]vidence that blacks
constitute even a supermajority in one congressional district
while amounting to less than a plurality in a neighboring
district will not, by itself, suffice to prove that a jurisdiction
was motivated by race in drawing its district lines when the
evidence also shows a high correlation between race and
party preference”).

We also are aware that we review the District Court’s
findings only for “clear error.” In applying this stand-
ard, we, like any reviewing court, will not reverse a lower
court’s finding of fact simply because we “would have de-
cided the case differently.” Anderson v. Bessemer City, 470
U.S. 564, 573 (1985). Rather, a reviewing court must ask
whether, “on the entire evidence,” it is “left with the definite
and firm conviction that a mistake has been committed.”
United States v. United States Gypsum Co., 333 U. S. 364,
395 (1948).

Where an intermediate court reviews, and affirms, a trial
court’s factual findings, this Court will not “lightly overturn”
the concurrent findings of the two lower courts. FE. g., Neil
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v. Biggers, 409 U.S. 188, 193, n. 3 (1972). But in this in-
stance there is no intermediate court, and we are the only
court of review. Moreover, the trial here at issue was not
lengthy and the key evidence consisted primarily of docu-
ments and expert testimony. Credibility evaluations played
a minor role. Accordingly, we find that an extensive review
of the District Court’s findings, for clear error, is warranted.
See Bose Corp. v. Consumers Union of United States, Inc.,
466 U. S. 485, 500-501 (1984). That review leaves us “with
the definite and firm conviction,” United States Gypsum Co.,
supra, at 395, that the District Court’s key findings are
mistaken.
I11

The critical District Court determination—the matter for
which we remanded this litigation—consists of the finding
that race rather than politics predominantly explains Dis-
trict 12’s 1997 boundaries. That determination rests upon
three findings (the district’s shape, its splitting of towns and
counties, and its high African-American voting population)
that we previously found insufficient to support summary
judgment. Cromartie, 526 U. S., at 547-549. Given the un-
disputed evidence that racial identification is highly corre-
lated with political affiliation in North Carolina, these facts
in and of themselves cannot, as a matter of law, support
the District Court’s judgment. See Vera, 517 U. S., at 968
(O’CONNOR, J., principal opinion) (“If district lines merely
correlate with race because they are drawn on the basis of
political affiliation, which correlates with race, there is no
racial classification to justify”). The District Court rested,
however, upon five new subsidiary findings to conclude that
District 12’s lines are the product of no “mer[e] correlat[ion],”
1bid., but are instead a result of the predominance of race in
the legislature’s line-drawing process. See supra, at 240-
241.

In considering each subsidiary finding, we have given
weight to the fact that the District Court was familiar with
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this litigation, heard the testimony of each witness, and con-
sidered all the evidence with care. Nonetheless, we cannot
accept the District Court’s findings as adequate for reasons
which we shall spell out in detail and which we can summa-
rize as follows:

First, the primary evidence upon which the District Court
relied for its “race, not politics,” conclusion is evidence of
voting registration, not voting behavior; and that is pre-
cisely the kind of evidence that we said was inadequate
the last time this case was before us. See infra, at 245-246.
Second, the additional evidence to which appellees’ expert,
Dr. Weber, pointed, and the statements made by Senator
Cooper and Gerry Cohen, simply do not provide significant
additional support for the District Court’s conclusion. See
mfra, at 246-250, 253-254. Third, the District Court, while
not accepting the contrary conclusion of appellants’ expert,
Dr. Peterson, did not (and as far as the record reveals, could
not) reject much of the significant supporting factual infor-
mation he provided. See infra, at 251-253. Fourth, in any
event, appellees themselves have provided us with charts
summarizing evidence of voting behavior and those charts
tend to refute the court’s “race, not politics,” conclusion.
See mfra, at 254-257; Appendixes, infra.

A

The District Court primarily based its “race, not politics,”
conclusion upon its finding that “the legislators excluded
many heavily-Democratic precinets from District 12, even
when those precincts immediately border the Twelfth and
would have established a far more compact district.” 133
F. Supp. 2d, at 419; see also id., at 420 (“[ M]ore heavily Dem-
ocratic precincts . . . were bypassed . . . in favor of precincts
with a higher African-American population”). This finding,
however—insofar as it differs from the remaining four—
rests solely upon evidence that the legislature excluded
heavily white precincts with high Democratic Party registra-
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tion, while including heavily African-American precincts
with equivalent, or lower, Democratic Party registration.
See id., at 413-414, 415. Indeed, the District Court cites at
length figures showing that the legislature included “several
precincts with racial compositions of 40 to 100 percent
African-American,” while excluding certain adjacent pre-
cincts “with less than 35 percent African-American popula-
tion” but which contain between 54% and T6% registered
Democrats. Id., at 414.

As we said before, the problem with this evidence is that
it focuses upon party registration, not upon voting behavior.
And we previously found the same evidence, compare ibid.
(District Court’s opinion after trial) with App. to Juris.
Statement 249a-250a (District Court’s summary judgment
opinion), inadequate because registration figures do not accu-
rately predict preference at the polls. See id., at 174a; see
also Cromartie, supra, at 550-551 (describing Dr. Peterson’s
analysis as “more thorough” because in North Carolina,
“party registration and party preference do not always cor-
respond”). In part this is because white voters registered
as Democrats “cross-over” to vote for a Republican candidate
more often than do African-Americans, who register and
vote Democratic between 95% and 97% of the time. See
Record, Deposition of Gerry Cohen 37-42 (discussing data);
App. 304 (stating that white voters cast about 60% to 70% of
their votes for Republican candidates); id., at 139 (Dr. Web-
er’s testimony that 95% to 97% of African-Americans regis-
ter and vote as Democrats); see also id., at 118 (testimony
by Dr. Weber that registration data were the least reliable
information upon which to predict voter behavior). A legis-
lature trying to secure a safe Democratic seat is interested
in Democratic voting behavior. Hence, a legislature may, by
placing reliable Democratic precinets within a district with-
out regard to race, end up with a district containing more
heavily African-American precincts, but the reasons would
be political rather than racial.
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Insofar as the District Court relied upon voting registra-
tion data, particularly data that were previously before us,
it tells us nothing new; and the data do not help answer the
question posed when we previously remanded this litigation.
Cromartie, 526 U. S., at 551.

B

The District Court wrote that “[aldditionally, [pllaintiffs’
expert, Dr. Weber, showed time and again how race trumped
party affiliation in the construction of the 12th District and
how political explanations utterly failed to explain the com-
position of the district.” 133 F. Supp. 2d, at 419. In sup-
port of this conclusion, the court relied upon six different
citations to Dr. Weber’s trial testimony. We have examined
each reference.

1

At the first cited pages of the trial transcript, Dr. Weber
says that a reliably Democratic voting population of 60% is
sufficient to create a safe Democratic seat. App. 91. Yet,
he adds, the legislature created a more-than-60% reliable
Democratic voting population in District 12. Hence (we
read Dr. Weber to infer), the legislature likely was driven by
race, not politics. Tr. 163; App. 314-315.

The record indicates, however, that, although Dr. Weber is
right that District 12 is more than 60% reliably Democratic,
it exceeds that figure by very little. Nor did Dr. Weber ask
whether other districts, unchallenged by appellees, were
significantly less “safe” than was District 12. Id., at 148.
In fact, the figures the legislature used showed that Dis-
trict 12 would be 63% reliably Democratic. App. to Juris.
Statement 80a (Democratic vote over three representative
elections averaged 63%). By the same measures, at least
two Republican districts (Districts 6 and 10) are 61% reliably
Republican. Ibid. And, as Dr. Weber conceded, incum-
bents might have urged legislators (trying to maintain a
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six/six Democrat/Republican delegation split) to make their
seats, not 60% safe, but as safe as possible. App. 149. Ina
field such as voting behavior, where figures are inherently
uncertain, Dr. Weber’s tiny calculated percentage differences
are simply too small to carry significant evidentiary weight.

2

The District Court cited two parts of the transcript where
Dr. Weber testified about a table he had prepared listing
all precincts in the six counties, portions of which make up
District 12. Tr. 204-205, 262. Dr. Weber said that Dis-
trict 12 contains between 39% and 56% of the precincts
(depending on the county) that are more-than-40% reliably
Democratic, but it contains almost every precinct with
more-than-40% African-American voters. Id., at 204-205.
Why, he essentially asks, if the legislature had had polities
primarily in mind, would its effort to place reliably Dem-
ocratic precincts within Distriect 12 not have produced a
greater racial mixture?

Dr. Weber’s own testimony provides an answer to this
question. As Dr. Weber agreed, the precincts listed in the
table were at least 40% reliably Democratic, but virtually
all the African-American precincts included in District 12
were more than 40% reliably Democratic. Moreover, none
of the excluded white precincts were as reliably Demo-
cratic as the African-American precincts that were included
in the district. App. 140. Yet the legislature sought pre-
cincts that were reliably Democratic, not precincts that were
40% reliably Democratic, for obvious political reasons.

Neither does the table specify whether the excluded
white-reliably-Democratic precincts were located near
enough to District 12’s boundaries or each other for the leg-
islature as a practical matter to have drawn District 12’s
boundaries to have included them, without sacrificing other
important political goals. The contrary is suggested by the
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fact that Dr. Weber’s own proposed alternative plan, see id.,
at 106-107, would have pitted two incumbents against each
other (Sue Myrick, a Republican from former District 9 and
Mel Watt, a Democrat from former District 12). Dr. Weber
testified that such a result—"a very competitive race with
one of them losing their seat”—was desirable. Id., at 153.
But the legislature, for political, not racial, reasons, believed
the opposite. And it drew its plan to protect incumbents—
a legitimate political goal recognized by the District Court.
133 F. Supp. 2d, at 412-413.

For these reasons, Dr. Weber’s table offers little insight
into the legislature’s true motive.

3

The next part of the transcript the District Court cited
contains Dr. Weber’s testimony about a Mecklenburg County
precinct (precinct 77) which the legislature split between
Districts 9 and 12. Tr. 221. Dr. Weber apparently thought
that the legislature did not have to split this precinct,
placing the more heavily African-American segment within
District 12—unless, of course, its motive was racial rather
than political. But Dr. Weber simultaneously conceded that
he had not considered whether District 9’s incumbent Re-
publican would have wanted the whole of precinct 77 left in
her own district where it would have burdened her with a
significant additional number of reliably Democratic voters.
App. 156-157. Nor had Dr. Weber “test[ed]” his conclusion
that this split helped to show a racial (rather than political)
motive, say, by adjusting other boundary lines and deter-
mining the political, or other nonracial, consequences of such
adjustments. Id., at 132.

The maps in evidence indicate that to have placed all of
precinct 77 within District 12 would have created a Dis-
trict 12 peninsula that invaded District 9, neatly dividing
that latter district in two, see id., at 496—a conclusive non-
racial reason for the legislature’s decision not to do so.
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4

The District Court cited Dr. Weber’s conclusion that
“race is the predominant factor.” Tr. 251. But this state-
ment of the conclusion is no stronger than the evidence that

underlies it.
5

The District Court’s final citation is to Dr. Weber’s as-
sertion that there are other ways in which the legislature
could have created a safely Democratic district without plac-
ing so many primarily African-American districts within
District 12. Id., at 288. And we recognize that some such
other ways may exist. But, unless the evidence also shows
that these hypothetical alternative districts would have bet-
ter satisfied the legislature’s other nonracial political goals
as well as traditional nonracial districting principles, this fact
alone cannot show an improper legislative motive. After all,
the Constitution does not place an affirmative obligation
upon the legislature to avoid creating districts that turn out
to be heavily, even majority, minority. It simply imposes
an obligation not to create such districts for predominantly
racial, as opposed to political or traditional, districting moti-
vations. And Dr. Weber’s testimony does not, at the pages
cited, provide evidence of a politically practical alternative
plan that the legislature failed to adopt predominantly for
racial reasons.

6

In addition, we have read the whole of Dr. Weber’s testi-
mony, including portions not cited by the District Court.
Some of those portions further undercut Dr. Weber’s conclu-
sions. Dr. Weber said, for example, that he had developed
those conclusions while under the erroneous impression that
the legislature’s computer-based districting program pro-
vided information about racial, but not political, balance.
App. 137-138; see also id., at 302 (reflecting Dr. Weber’s
erroneous impression in the declaration he submitted to
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the District Court). He also said he was not aware of “any-
thing about political dynamics going on in the [l]egislature
involving” District 12, id., at 135, sometimes expressing dis-
dain for a process that we have cautioned courts to respect,
1d., at 150-151; Miller, 515 U. S., at 915-916.

Other portions support Dr. Weber’s conclusions. Dr.
Weber testified, for example, about a different alternative
plan that, in his view, would have provided both greater ra-
cial balance and political security, namely, a plan that the
legislature did enact in 1998, and which has been in effect
during the time the courts have been reviewing the constitu-
tionality of the 1997 plan. App. 156-157. The existence of
this alternative plan, however, cannot help appellees signifi-
cantly. Although it created a somewhat more compact dis-
trict, it still divides many communities along racial lines,
while providing fewer reliably Democratic District 12 voters
and transferring a group of highly Democratic precincts into
two safely Republican districts, namely, the 5th and 6th Dis-
tricts, which political result the 1997 plan sought to avoid.
See Tr. 352, 355. Furthermore, the 1997 plan before this
Court, unlike the 1998 plan, joined three major cities in a
manner legislators regarded as reflecting “a real commonal-
ity of urban interests, with inner city schools, urban health
care . . . problems, public housing problems.” App. 430
(statement of Sen. Winner); see also id., at 421 (statement
of Sen. Martin). Consequently, we cannot tell whether the
existence of the 1998 plan shows that the 1997 plan was
drawn with racial considerations predominant. And, in any
event, the District Court did not rely upon the existence of
the 1998 plan to support its ultimate conclusion. See Kelley
v. Everglades Drainage Dist., 319 U. S. 415, 420-422 (1943)
(per curiam,).

We do not see how Dr. Weber’s testimony, taken as a
whole, could have provided more than minimal support for
the District Court’s conclusion that race predominantly
underlay the legislature’s districting decision.
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The District Court found that the testimony of the State’s
primary expert, Dr. Peterson, was “ ‘unreliable’ and not rele-
vant.” 133 F. Supp. 2d, at 420 (quoting Dr. Weber and citing
Tr. 222-224, 232). Dr. Peterson’s testimony was designed to
show that African-American Democratic voters were more
reliably Democratic and that District 12’s boundaries were
drawn to include reliable Democrats. Specifically, Dr. Pe-
terson compared precincts immediately within District 12
and those immediately without to determine whether the
boundaries of the district corresponded better with race than
with politics. The principle underlying Dr. Peterson’s anal-
ysis is that if the district were drawn with race predomi-
nantly in mind, one would expect the boundaries of the dis-
trict to correlate with race more than with politics.

The pages cited in support of the District Court’s re-
jection of Dr. Peterson’s conclusions contain testimony by
Dr. Weber, who says that Dr. Peterson’s analysis is unreliable
because (1) it “ignor[es] the core” of the district, id., at 223,
and (2) it fails to take account of the fact that different pre-
cincts have different populations, id., at 223-224. The first
matter—ignoring the “core”—apparently reflects Dr. Web-
er’s view that in context the fact that District 12’s heart
or “core” is heavily African-American by itself shows that
the legislature’s motive was predominantly racial, not po-
litical. The District Court did not argue that the racial
makeup of a district’s “core” is critical. Nor do we see why
“core” makeup alone could help the court discern the rele-
vant legislative motive. Nothing here suggests that only
“core” makeup could answer the “political/racial” question
that this Court previously found critical. Cromartie, 526
U. S., at 551-552.

The second matter—that Dr. Peterson’s boundary seg-
ment analysis did not account for differences in population
between precincts—relates to one aspect of Dr. Peterson’s
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testimony. Appellants presented Dr. Peterson’s testimony
and data in support of four propositions: first, that regis-
tration figures do not accurately reflect actual voting be-
havior, see App. to Juris. Statement 173a—174a; second, that
African-Americans are more reliable Democrats than whites,
see id., at 159a-160a; third, that political affiliation explains
splitting cities and counties as well as does race, see id., at
189a, 191a-192a, 182a-185a; and fourth, that differences in
the racial and political makeup of the precincts just inside
and outside the boundaries of District 12 show that politics
is as good an explanation as is race for the district’s bound-
aries, see 1d., at 161a-167a; 181a-182a. The District Court’s
criticism of Dr. Peterson’s testimony at most affects the re-
liability of the fourth element of Dr. Peterson’s testimony,
his special boundary segment analysis. The District Court’s
criticism of Dr. Peterson’s boundary segment analysis does
not undermine the data related to the split communities.
The criticism does not undercut Dr. Peterson’s presentation
of statistical evidence showing that registration was a poor
indicator of party preference and that African-Americans are
much more reliably Democratic voters, nor have we found in
the record any significant evidence refuting that data.

At the same time, appellees themselves have used the
information available in the record to create maps com-
paring the district’s boundaries with Democratic/Republican
voting behavior. See Appendixes A, B, and C, infra. Be-
cause no one challenges the accuracy of these maps, we as-
sume that they are reliable; and we can assume that Dr. Pe-
terson’s testimony is reliable insofar as it confirms what the
maps themselves contain and appellees themselves concede.
Those maps, with certain exceptions discussed below, see
mfra, at 2564-257, further indicate that the legislature drew
boundaries that, in general, placed more-reliably Democratic
voters inside the district, while placing less-reliably Demo-
cratic voters outside the district. And that fact, in turn,
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supports the State’s answers to the questions we previously
found ecritical.
D

The District Court also relied on two pieces of “direct”
evidence of discriminatory intent.

1

The court found that a legislative redistricting leader,
Senator Roy Cooper, when testifying before a legislative
committee in 1997, had said that the 1997 plan satisfies a
“need for ‘racial and partisan’ balance.” 133 F. Supp. 2d, at
419. The court concluded that the words “racial balance”
referred to a 10-to-2 Caucasian/African-American balance
in the State’s 12-member congressional delegation. Ibid.
Hence, Senator Cooper had admitted that the legislature had
drawn the plan with race in mind.

Senator Cooper’s full statement reads as follows:

“Those of you who dealt with Redistricting before real-
ize that you cannot solve each problem that you encoun-
ter and everyone can find a problem with this Plan.
However, I think that overall it provides for a fair, geo-
graphic, racial and partisan balance throughout the
State of North Carolina. I think in order to come to an
agreement all sides had to give a little bit, but I think
we've reached an agreement that we can live with.”
App. 460.

We agree that one can read the statement about “racial . . .
balance” as the District Court read it—to refer to the cur-
rent congressional delegation’s racial balance. But even as
so read, the phrase shows that the legislature considered
race, along with other partisan and geographic considera-
tions; and as so read it says little or nothing about whether
race played a predominant role comparatively speaking.
See Vera, 517 U. S., at 958 (O’CONNOR, J., principal opinion)
(“Strict scrutiny does not apply merely because redistricting
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is performed with consciousness of race”); see also Miller,
515 U.S., at 916 (legislatures “will . . . almost always be
aware of racial demographics”); Shaw I, 509 U. S., at 646
(same).

2

The second piece of “direct” evidence relied upon by
the District Court is a February 10, 1997, e-mail sent from
Gerry Cohen, a legislative staff member responsible for
drafting districting plans, to Senator Cooper and Senator
Leslie Winner. Cohen wrote: “I have moved Greensboro
Black community into the 12th, and now need to take [about]
60,000 out of the 12th. I await your direction on this.”
App. 369.

The reference to race—i. e., “Black community”—is ob-
vious. But the e-mail does not discuss the point of the
reference. It does not discuss why Greensboro’s African-
American voters were placed in the 12th District; it does
not discuss the political consequences of failing to do so;
it is addressed only to two members of the legislature; and
it suggests that the legislature paid less attention to race in
respect to the 12th District than in respect to the 1st Dis-
trict, where the e-mail provides a far more extensive, de-
tailed discussion of racial percentages. It is less persuasive
than the kinds of direct evidence we have found significant
in other redistricting cases. See Vera, supra, at 959 (O’CoN-
NOR, J., principal opinion) (State conceded that one of its
goals was to create a majority-minority district); Miller,
supra, at 907 (State set out to create majority-minority
district); Shaw II, 517 U.S., at 906 (recounting testimony
by Cohen that creating a majority-minority district was
the “principal reason” for the 1992 version of District 12).
Nonetheless, the e-mail offers some support for the District
Court’s conclusion.

E

As we have said, we assume that the maps appended
to appellees’ brief reflect the record insofar as that record
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describes the relation between District 12’s boundaries and
reliably Democratic voting behavior. Consequently we shall
consider appellees’ related claims, made on appeal, that the
maps provide significant support for the District Court, in
that they show how the legislature might have “swapped”
several more heavily African-American District 12 precincts
for other less heavily African-American adjacent precincts—
without harming its basic “safely Democratic” political objec-
tive. Cf. supra, at 246-2417.

First, appellees suggest, without identifying any specific
swap, that the legislature could have brought within District
12 several reliably Democratic, primarily white, precincts in
Forsyth County. See Brief for Appellees 30. None of these
precincts, however, is more reliably Democratic than the pre-
cincts immediately adjacent and within District 12. See Ap-
pendix A, infra (showing Democratic strength reflected by
Republican victories in each precinct); App. 484 (showing
Democratic strength reflected by Democratic registration).
One of them, the Brown/Douglas Recreation Precinct, is
heavily African-American. See ibid. And the remainder
form a buffer between the home precinct of Fifth District
Representative Richard Burr and the District 12 border,
such that their removal from District 5 would deprive Rep-
resentative Burr of a large portion of his own hometown,
making him more vulnerable to a challenge from elsewhere
within his district. App. to Juris. Statement 209a; App. 623.
Consequently the Forsyth County precincts do not signifi-
cantly help appellees’ “race, not politics,” thesis.

Second, appellees say that the legislature might have
swapped two District 12 Davidson County precinets (Thom-
asville 1 and Lexington 3) for a District 6 Guilford County
precinct (Greensboro 17). See Brief for Appellees 30, n. 25.
Whatever the virtues of such a swap, however, it would have
diminished the size of District 12, geographically producing
an unusually narrow isthmus linking District 12’s north with
its south and demographically producing the State’s smallest
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district, deviating by about 1,300 below the legislatively en-
dorsed ideal mean of 552,386 population. Traditional dis-
tricting considerations consequently militated against any
such swap. See Record, Deposition of Linwood Lee Jones
122 (stating that legislature’s goal was to keep deviations
from ideal population to less than 1,000); App. 199 (testimony
of Sen. Cooper to same effect).

Third, appellees suggest that, in Mecklenburg County,
two District 12 precincts (Charlotte 81 and LCI-South) be
swapped with two District 9 precincts (Charlotte 10 and 21).
See Brief for Appellees 30, n. 25. This suggestion is difficult
to evaluate, as the parties provide no map that specifically
identifies each precinct in Mecklenburg County by name.
Nonetheless, from what we can tell, such a swap would make
the district marginally more white (decreasing the African-
American population by about 300 persons) while making
the shape more questionable, leaving the precinct immedi-
ately to the south of Charlotte 81 jutting out into District 9.
We are not convinced that this proposal materially advances
appellees’ claim.

Fourth, appellees argue that the legislature could have
swapped two reliably Democratic Greensboro precincts out-
side District 12 (11 and 14) for four reliably Republican High
Point precincts (1, 13, 15, and 19) placed within District 12.
See ibid. The swap would not have improved racial balance
significantly, however, for each of the six precincts have an
African-American population of less than 35%. Addition-
ally, it too would have altered the shape of District 12 for
the worse. See Appendix D, infra, see also App. 622 (testi-
mony of Gerry Cohen). And, in any event, the decision to
exclude the two Greensboro precincts seems to reflect the
legislature’s decision to draw boundaries that follow main
thoroughfares in Guilford County. App. to Juris. Statement
205a; App. 575.

Even if our judgments in respect to a few of these pre-
cincts are wrong, a showing that the legislature might
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have “swapped” a handful of precincts out of a total of 154
precincts, involving a population of a few hundred out of a
total population of about half a million, cannot significantly
strengthen appellees’ case.

Iv

We concede the record contains a modicum of evidence
offering support for the District Court’s conclusion. That
evidence includes the Cohen e-mail, Senator Cooper’s refer-
ence to “racial balance,” and to a minor degree, some aspects
of Dr. Weber’s testimony. The evidence taken together,
however, does not show that racial considerations pre-
dominated in the drawing of District 12’s boundaries. That
is because race in this case correlates closely with political
behavior. The basic question is whether the legislature
drew District 12’s boundaries because of race rather than
because of political behavior (coupled with traditional, non-
racial districting considerations). It is not, as the dissent
contends, see post, at 266 (opinion of THOMAS, J.), whether a
legislature may defend its districting decisions based on a
“stereotype” about African-American voting behavior. And
given the fact that the party attacking the legislature’s deci-
sion bears the burden of proving that racial considerations
are “dominant and controlling,” Miller, 515 U.S., at 913,
given the “demanding” nature of that burden of proof, id., at
929 (O’CONNOR, J., concurring), and given the sensitivity, the
“extraordinary caution,” that district courts must show to
avoid treading upon legislative prerogatives, id., at 916 (ma-
jority opinion), the attacking party has not successfully
shown that race, rather than politics, predominantly accounts
for the result. The record leaves us with the “definite and
firm conviction,” United States Gypsum Co., 333 U. S., at 395,
that the District Court erred in finding to the contrary.
And we do not believe that providing appellees a further
opportunity to make their “precinct swapping” arguments in
the District Court could change this result.
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We can put the matter more generally as follows: In a case
such as this one where majority-minority districts (or the
approximate equivalent) are at issue and where racial identi-
fication correlates highly with political affiliation, the party
attacking the legislatively drawn boundaries must show at
the least that the legislature could have achieved its legiti-
mate political objectives in alternative ways that are com-
parably consistent with traditional districting principles.
That party must also show that those districting alterna-
tives would have brought about significantly greater racial
balance. Appellees failed to make any such showing here.
We conclude that the District Court’s contrary findings are
clearly erroneous. Because of this disposition, we need not
address appellants’ alternative grounds for reversal.

The judgment of the District Court is

Reversed.

[Appendixes containing maps from appellees’ and appel-
lants’ briefs follow this page.]
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Republican Victories in Forsyth County for All Precincts
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Republican Victories in Guilford County for All Precincts
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Republican Victories in Mecklenburg County for All Precincts
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JUSTICE THOMAS, with whom THE CHIEF JUSTICE, JUS-
TICE SCALIA, and JUSTICE KENNEDY join, dissenting.

The issue for the District Court was whether racial con-
siderations were predominant in the design of North Caro-
lina’s Congressional District 12. The issue for this Court
is simply whether the District Court’s factual finding—
that racial considerations did predominate—was clearly erro-
neous. Because I do not believe the court below committed
clear error, I respectfully dissent.

I

The District Court’s conclusion that race was the pre-
dominant factor motivating the North Carolina Legislature
is a factual finding. See Hunt v. Cromartie, 526 U. S. 541,
549 (1999); Lawyer v. Department of Justice, 521 U. S. 567,
580 (1997); Shaw v. Hunt, 517 U. S. 899, 905 (1996); Miller v.
Johnson, 515 U.S. 900, 910 (1995). See also Anderson v.
Bessemer City, 470 U. S. 564, 573 (1985) (“[IIntentional dis-
crimination is a finding of fact ...”). Accordingly, we should
not overturn the District Court’s determination unless it is
clearly erroneous. See Lawyer, supra, at 580; Shaw, supra,
at 910; Miller, supra, at 917. We are not permitted to re-
verse the court’s finding “simply because [we are] convinced
that [we] would have decided the case differently.” Amnder-
son, supra, at 573. “Where there are two permissible views
of the evidence, the factfinder’s choice between them cannot
be clearly erroneous.” 470 U.S., at 574. We should upset
the District Court’s finding only if we are “‘left with the
definite and firm conviction that a mistake has been com-
mitted.”” Id., at 573 (quoting United States v. United States
Gypsum Co., 333 U. S. 364, 395 (1948)).

The Court does cite cases that address the correct stand-
ard of review, see ante, at 242, and does couch its conclusion
in “clearly erroneous” terms, see ante, at 257-258. But
these incantations of the correct standard are empty ges-
tures, contradicted by the Court’s conclusion that it must
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engage in “extensive review.” See ante, at 243. In several
ways, the Court ignores its role as a reviewing court and
engages in its own factfinding enterprise.! First, the Court
suggests that there is some significance to the absence of
an intermediate court in this action. See ante, at 242-243.
This cannot be a legitimate consideration. If it were le-
gitimate, we would have mentioned it in prior redistricting
cases. After all, in Miller and Shaw, we also did not have
the benefit of intermediate appellate review. See also
United States v. Oregon State Medical Soc., 343 U. S. 326,
330, 332 (1952) (engaging in clear error review of factual
findings in a Sherman Act case where there was no interme-
diate appellate review). In these cases, we stated that the
standard was simply “clearly erroneous.” Moreover, the
implication of the Court’s argument is that intermediate
courts, because they are the first reviewers of the factfinder’s
conclusions, should engage in a level of review more rigorous
than clear error review. This suggestion is not supported
by law. See Fed. Rule Civ. Proc. 52(a) (“Findings of fact,
whether based on oral or documentary evidence, shall not be
set aside unless clearly erroneous . ..”). In fact, the very
case the Court cited to articulate clear error review dis-
cussed the standard as it applied to an intermediate appel-
late court, which obviously did not have the benefit of an-
other layer of review. See ante, at 242 (citing Anderson,
supra, at 573).

Second, the Court appears to discount clear error review
here because the trial was “not lengthy.” Amnte, at 243.
Even if considerations such as the length of the trial were
relevant in deciding how to review factual findings, an as-

! Despite its citation of Bose Corp. v. Consumers Union of United States,
Inc., 466 U. S. 485 (1984), ante, at 243, I do not read the Court’s opinion to
suggest that the predominant factor inquiry, like the actual malice inquiry
in Bose, should be reviewed de novo because it is a “constitutional fac[t].”
466 U. S., at 515 (REHNQUIST, J., dissenting). Nor could it, given our hold-
ings in Lawyer v. Department of Justice, 521 U. S. 567 (1997), Miller v.
Johnson, 515 U. S. 900 (1995), and Shaw v. Hunt, 517 U. S. 899 (1996).
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sumption about which I have my doubts,? these considera-
tions would not counsel against deference in this action.
The trial was not “just a few hours” long, Bose Corp. v. Con-
sumers Union of United States, Inc., 466 U.S. 485, 500
(1984); it lasted for three days in which the court heard the
testimony of 12 witnesses. And quite apart from the total
trial time, the District Court sifted through hundreds of
pages of deposition testimony and expert analysis, including
statistical analysis. It also should not be forgotten that one
member of the panel has reviewed the iterations of District
12 since 1992. If one were to calibrate clear error review
according to the trier of fact’s familiarity with the case, there
is simply no question that the court here gained a working
knowledge of the facts of this litigation in myriad ways over
a period far longer than three days.

Third, the Court downplays deference to the District
Court’s finding by highlighting that the key evidence was
expert testimony requiring no traditional credibility deter-
minations. See ante, at 243. As a factual matter, the Court
overlooks the District Court’s express assessment of the leg-
islative redistricting leader’s credibility. See Cromartie v.
Hunt, 133 F. Supp. 2d 407, 419, 420, n. 8 (EDNC 2000).
It is also likely that the court’s interpretation of the e-mail
written by Gerry Cohen, the primary drafter of District 12,
was influenced by its evaluation of Cohen as a witness. See
id., at 420, n. 8. See also App. 261-268. And, as a legal
matter, the Court’s emphasis on the technical nature of the

2 Bose, which the Court cites to support its discounting of clear error
review, ante, at 243, does state that “the likelihood that the appellate court
will rely on the presumption [of correctness of factual findings] tends to
increase when trial judges have lived with the controversy for weeks or
months instead of just a few hours.” 466 U.S., at 500. It is unclear,
however, what bearing this statement of fact—that appellate courts will
defer to factual findings more often when the trial was long—had on our
understanding of the scope of clear error review. In Bose, we held that
a lower court’s “actual malice” finding must be reviewed de novo, see
id., at 514, not that clear error review must be calibrated to the length
of trial.
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evidence misses the mark. Although we have recognized
that particular weight should be given to a trial court’s credi-
bility determinations, we have never held that factual find-
ings based on documentary evidence and expert testimony
justify “extensive review,” ante, at 243. On the contrary,
we explained in Anderson that “[tlhe rationale for def-
erence . . . is not limited to the superiority of the trial judge’s
position to make determinations of credibility.” 470 U.S.,
at 574. See also Fed. Rule Civ. Proc. 52(a) (specifically re-
ferring to oral and documentary evidence). Instead, the ra-
tionale for deference extends to all determinations of fact
because of the trial judge’s “expertise” in making such deter-
minations. 470 U.S., at 574. Accordingly, deference to the
factfinder “is the rule, not the exception,” id., at 575, and I
see no reason to depart from this rule in the case before
us now.

Finally, perhaps the best evidence that the Court has
emptied clear error review of meaningful content in the re-
districting context (and the strongest testament to the fact
that the District Court was dealing with a complex fact
pattern) is the Court’s foray into the minutiae of the record.
I do not doubt this Court’s ability to sift through volumes of
facts or to argue its interpretation of those facts persua-
sively. But I do doubt the wisdom, efficiency, increased ac-
curacy, and legitimacy of an extensive review that is any
more searching than clear error review. See id., 574-575
(“Duplication of the trial judge’s efforts . . . would very likely
contribute only negligibly to the accuracy of fact determina-
tion at a huge cost in diversion of judicial resources”). Thus,
I would follow our precedents and simply review the District
Court’s finding for clear error.

II

Reviewing for clear error, I cannot say that the District
Court’s view of the evidence was impermissible.? First, the

31 assume, because the District Court did, that the goal of protecting
incumbents is legitimate, even where, as here, individuals are incumbents
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court relied on objective measures of compactness, which
show that District 12 is the most geographically scattered
district in North Carolina, to support its conclusion that the
district’s design was not dictated by traditional districting
concerns. 133 F. Supp. 2d, at 419. Although this evidence
was available when we held that summary judgment was
inappropriate, we certainly did not hold that it was irrele-
vant in determining whether racial gerrymandering oc-
curred. On the contrary, we determined that there was a
triable issue of fact. Moreover, although we acknowledged
“that a district’s unusual shape can give rise to an inference
of political motivation,” we “doubt[ed] that a bizarre shape
equally supports a political inference and a racial one.”
Hunt, 526 U.S., at 547, n. 3. As we explained, “[slJome
districts . . . are ‘so highly irregular that [they] rationally
cannot be understood as anything other than an effort to
segregat[e] . . . voters’ on the basis of race.” Ibid. (internal
quotation marks omitted).

Second, the court relied on the expert opinion of Dr.
Weber, who interpreted statistical data to conclude that
there were Democratic precincts with low black popula-
tions excluded from District 12, which would have created
a more compact district had they been included.* 133
F. Supp. 2d, at 419. And contrary to the Court’s assertion,
Dr. Weber did not merely examine the registration data in
reaching his conclusions. Dr. Weber explained that he refo-

by virtue of their election in an unconstitutional racially gerrymandered
district. No doubt this assumption is a questionable proposition. Be-
cause the issue was not presented in this action, however, I do not read
the Court’s opinion as addressing it.

4T do not think it necessary to impose a new burden on appellees to
show that districting alternatives would have brought about “significantly
greater racial balance.” Ante, at 258. 1 cannot say that it was imper-
missible for the court to conclude that race predominated in this action
even if only a slightly better district could be drawn absent racial consid-
erations. The District Court may reasonably have found that racial moti-
vations predominated in selecting one alternative over another even if the
net effect on racial balance was not “significant.”
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cused his analysis on performance. He did so in response
to our concerns, when we reversed the District Court’s sum-
mary judgment finding, that voter registration might not be
the best measure of the Democratic nature of a precinct.
See 1bid. (citing Trial Tr., which appears at App. 90-92, 105-
107, 156-157). This fact was not lost on the District Court,
which specifically referred to those pages of the record cov-
ering Dr. Weber’s analysis of performance.

Third, the court credited Dr. Weber’s testimony that the
districting decisions could not be explained by political mo-
tives.” 133 F. Supp. 2d, at 419. In the first instance, I, like
the Court, ante, at 246-247, might well have concluded that
District 12 was not significantly “safer” than several other
districts in North Carolina merely because its Democratic
reliability exceeded the optimum by only 3 percent. And I
might have concluded that it would make political sense for
incumbents to adopt a “the more reliable the better” policy

5Dr. Weber admitted that, when he first concluded that race was the
motivating factor, he was under the mistaken impression that the legis-
lature’s computer program provided only racial, not political, data. The
Court finds that this admission undercut the validity of Dr. Weber’s
conclusions. See ante, at 249-250. Although the District Court could
have found that this impression was a sufficiently significant assumption
in Dr. Weber’s analysis that the conclusions drawn from the analysis were
suspect, it was not required to do so as a matter of logic. The court
reasonably could have believed that the false impression had very little
to do with the statistical analysis that was largely responsible for
Dr. Weber’s conclusions.

In addition, the Court discounts Dr. Weber’s testimony because he “ex-
press[ed] disdain for a process that we have cautioned courts to respect,”
ante, at 250. Dr. Weber did openly state that he believes that the best
districts he had seen in the 1990’s were those drawn by judges, not by
legislatures. App. 150-151. However, whether Dr. Weber was simply
stating the conclusions he has reached through his experience or was ex-
pressing a feeling of contempt toward the legislature is precisely the kind
of tone, demeanor, and bias determination that even the Court acknowl-
edges should be left to the factfinder, cf. ante, at 243.
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in districting. However, I certainly cannot say that the
court’s inference from the facts was impermissible.®

Fourth, the court discredited the testimony of the State’s
witness, Dr. Peterson. 133 F. Supp. 2d, at 420 (explaining
that Dr. Weber testified that Dr. Peterson’s analysis “ig-
norf[ed] the core,” “hal[d] not been appropriately done,” and
was “unreliable”). Again, like the Court, if I were a district
court judge, I might have found that Dr. Weber’s insistence
that one could not ignore the core was unpersuasive.” How-
ever, even if the core could be ignored, it seems to me that
Dr. Weber’s testimony—that Dr. Peterson had failed to ana-
lyze all of the segments and thus that his analysis was incom-
plete, App. 119-120—reasonably could have supported the
court’s conclusion.

Finally, the court found that other evidence demonstrated
that race was foremost on the legislative agenda: an e-mail

5The Court also criticizes Dr. Weber’s testimony that Precinet 77’s split
was racially motivated and his proposed alternative that all of Precinct 77
could have been moved into District 9. Apparently the Court believes
that it is obvious that the Republican incumbent in District 9 would not
have wanted the whole of Precinct 77 in her district. See ante, at 248.
But the Court addresses only part of Dr. Weber’s alternative of how the
districts could have been drawn in a race-neutral fashion. Dr. Weber
explained that the alternative was not simply to move Precinct 77 into
District 9. The alternative would also include moving other reliably
Democratic precincts out of District 9 and into District 12, which pre-
sumably would have satisfied the incumbent. App. 157. This move
would have had the result, not only of keeping Precinct 77 intact, but
also of widening the corridor between the eastern and western portions
of District 9 and thereby increasing the functional contiguity. The
Court’s other criticism, that moving all of Precinct 77 into District 12
would not work, is simply a red herring. Dr. Weber talked only of moving
all of Precinct 77 into District 9, not of moving all of Precinct 77 into
District 12.

70f course, considering that District 12 has never been constitutionally
drawn, Dr. Weber’s criticism—that the problem with the district lies not
just at its edges, but at its core—is not without force.
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from the drafter of the 1992 and 1997 plans to senators in
charge of legislative redistricting, the computer capability
to draw the district by race, and statements made by Sena-
tor Cooper that the legislature was going to be able to avoid
Shaw’s majority-minority trigger by ending just short of the
majority.® 133 F. Supp. 2d, at 420. The e-mail, in combina-
tion with the indirect evidence, is evidence ample enough to
support the District Court’s finding for purposes of clear
error review. The drafter of the redistricting plans re-
ported in the bluntest of terms: “I have moved Greensboro
Black community into the 12th [District], and now need to
take . .. 60,000 out of the 12th [District].” App. 369. Cer-
tainly the District Court was entitled to believe that the
drafter was targeting voters and shifting district boundaries
purely on the basis of race. The Court tries to belittle the
import of this evidence by noting that the e-mail does not
discuss why blacks were being targeted. See ante, at 254.
However, the District Court was assigned the task of deter-
mining whether, not why, race predominated. As I see it,
this inquiry is sufficient to answer the constitutional ques-
tion because racial gerrymandering offends the Constitution
whether the motivation is malicious or benign. It is not a
defense that the legislature merely may have drawn the dis-
trict based on the stereotype that blacks are reliable Demo-

8The court also relied on the statement of legislative redistricting leader
Senator Cooper to the North Carolina Legislature, see 133 F. Supp. 2d, at
419, in which the senator mentioned the goals of geographical, political,
and ractal balance, App. 460. In isolation, this statement does appear to
support only the finding that race was a motive. Unlike this Court, how-
ever, the District Court had the advantage of listening to and watching
Senator Cooper testify. I therefore am in no position to question the
court’s likely analysis that, although Senator Cooper mentioned all three
motives, the predominance of race was apparent. This determination was
made all the more reasonable by the fact that the District Court found
the senator’s claim regarding the “happenstance” final composition of the
district to lack credibility in light of the e-mail. 133 F. Supp. 2d, at 420,
n. 8.
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cratic voters. And regardless of whether the e-mail tended
to show that the legislature was operating under an even
stronger racial motivation when it was drawing District
1 than when it was drawing District 12, cf. ibid., I am
convinced that the District Court permissibly could have
accorded great weight to this e-mail as direct evidence of
a racial motive. Surely, a decision can be racially motivated
even if another decision was also racially motivated.

If T were the District Court, I might have reached the
same conclusion that the Court does, that “[t]he evidence
taken together . . . does not show that racial considerations
predominated in the drawing of District 12’s boundaries,”
ante, at 257. But I am not the trier of fact, and it is not my
role to weigh evidence in the first instance. The only ques-
tion that this Court should decide is whether the District
Court’s finding of racial predominance was clearly erroneous.
In light of the direct evidence of racial motive and the infer-
ences that may be drawn from the circumstantial evidence,
I am satisfied that the District Court’s finding was permissi-
ble, even if not compelled by the record.
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CLARK COUNTY SCHOOL DISTRICT ». BREEDEN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 00-866. Decided April 23, 2001

At a meeting with respondent and a male employee to review job
applicants’ psychological evaluation reports, respondent’s male super-
visor read aloud a sexually explicit remark that one applicant had
made to a co-worker, looked at respondent, and stated, “I don’t know
what that means.” The other employee replied, “Well, T'll tell you
later,” and both men chuckled. Respondent complained about the
comment to the offending supervisor and other officials of their em-
ployer, petitioner Clark County School District. Pursuant to Title VII
of the Civil Rights Act of 1964, she subsequently filed a 42 U. S. C.
§2000e—3(a) retaliation claim against petitioner, asserting that she was
punished for these complaints and also for filing charges against peti-
tioner with the Nevada Equal Rights Commission and the Equal Em-
ployment Opportunity Commission and for filing the present suit. The
District Court granted petitioner summary judgment, but the Ninth
Circuit reversed.

Held: Respondent’s claims are insufficient to withstand a summary judg-
ment motion. No one could reasonably believe that the incident of
which respondent complained violated Title VII. Sexual harassment is
actionable under Title VII only if it is so severe or pervasive as to alter
the conditions of the victim’s employment and create an abusive working
environment. Faragher v. Boca Raton, 524 U.S. 775, 786. Simple
teasing, offhand comments, and isolated incidents (unless extremely se-
rious) will not amount to discriminatory changes in employment terms
and conditions. The actions of respondent’s supervisor and co-worker
are at worst an isolated incident that cannot remotely be considered
“extremely serious.” Regarding respondent’s claim that she was puni-
tively transferred for filing charges and the present suit, she failed to
show the requisite causal connection between her protected activities
and the transfer. Petitioner did not implement the transfer until 20
months after respondent filed her charges, and it was contemplating the
transfer before it learned of her suit.

Certiorari granted; 232 F. 3d 893, reversed.
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PER CURIAM.

Under Title VII of the Civil Rights Act of 1964, 78 Stat.
255, as amended, 42 U.S.C. §2000e-3(a), it is unlawful
“for an employer to discriminate against any of his em-
ployees . . . because [the employee] has opposed any prac-
tice made an unlawful employment practice by [Title VII],
or because [the employee] has made a charge, testified,
assisted, or participated in any manner in an investigation,
proceeding, or hearing under [Title VII].” In 1997, respond-
ent filed a §2000e-3(a) retaliation claim against petitioner
Clark County School District. The claim as eventually
amended alleged that petitioner had taken two separate ad-
verse employment actions against her in response to two dif-
ferent protected activities in which she had engaged. The
District Court granted summary judgment to petitioner,
No. CV-S-97-365-DWH(RJJ) (D. Nev., Feb. 9, 1999), but a
panel of the Court of Appeals for the Ninth Circuit reversed
over the dissent of Judge Fernandez, No. 99-15522, 2000 WL
991821 (July 19, 2000) (per curiam) (unpublished), judgt.
order reported at 232 F. 3d 893. We grant the writ of certio-
rari and reverse.

On October 21, 1994, respondent’s male supervisor met
with respondent and another male employee to review the
psychological evaluation reports of four job applicants. The
report for one of the applicants disclosed that the applicant
had once commented to a co-worker, “I hear making love
to you is like making love to the Grand Canyon.” Brief in
Opposition 3. At the meeting respondent’s supervisor read
the comment aloud, looked at respondent and stated, “I don’t
know what that means.” Ibid. The other employee then
said, “Well, Il tell you later,” and both men chuckled. Ibid.
Respondent later complained about the comment to the of-
fending employee, to Assistant Superintendent George Ann
Rice, the employee’s supervisor, and to another assistant
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superintendent of petitioner. Her first claim of retaliation
asserts that she was punished for these complaints.

The Court of Appeals for the Ninth Circuit has applied
§2000e-3(a) to protect employee “opposlition]” not just to
practices that are actually “made . . . unlawful” by Title VII,
but also to practices that the employee could reasonably be-
lieve were unlawful. 2000 WL 991821, at *1 (stating that
respondent’s opposition was protected “if she had a reason-
able, good faith belief that the incident involving the sexually
explicit remark constituted unlawful sexual harassment”);
Trent v. Valley Electric Assn. Inc., 41 F. 3d 524, 526 (CA9
1994). We have no occasion to rule on the propriety of this
interpretation, because even assuming it is correct, no one
could reasonably believe that the incident recounted above
violated Title VII.

Title VII forbids actions taken on the basis of sex that
“discriminate against any individual with respect to his com-
pensation, terms, conditions, or privileges of employment.”
42 U. S. C. §2000e-2(a)(1). Just three Terms ago, we reiter-
ated, what was plain from our previous decisions, that sexual
harassment is actionable under Title VII only if it is “so ‘se-
vere or pervasive’ as to ‘alter the conditions of [the victim’s]
employment and create an abusive working environment.’”
Faragher v. Boca Raton, 524 U. S. 775, 786 (1998) (quoting
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67
(1986) (some internal quotation marks omitted)). See also
Burlington Industries, Inc. v. Ellerth, 524 U. S. 742, 752
(1998) (Only harassing conduct that is “severe or pervasive”
can produce a “constructive alteratioln] in the terms or
conditions of employment”); Oncale v. Sundowner Offshore
Services, Inc., 523 U. S. 75, 81 (1998) (Title VII “forbids only
behavior so objectively offensive as to alter the ‘conditions’
of the victim’s employment”). Workplace conduct is not
measured in isolation; instead, “whether an environment is
sufficiently hostile or abusive” must be judged “by ‘looking
at all the circumstances,’ including the ‘frequency of the dis-
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criminatory conduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance;
and whether it unreasonably interferes with an employee’s
work performance.”” Faragher v. Boca Raton, supra, at
787-788 (quoting Harris v. Forklift Systems, Inc., 510 U. S.
17,23 (1993)). Hence, “[a] recurring point in [our] opinions is
that simple teasing, offhand comments, and isolated incidents
(unless extremely serious) will not amount to discrimina-
tory changes in the ‘terms and conditions of employment.’”
Faragher v. Boca Raton, supra, at 788 (citation and internal
quotation marks omitted).

No reasonable person could have believed that the single
incident recounted above violated Title VII’s standard. The
ordinary terms and conditions of respondent’s job required
her to review the sexually explicit statement in the course
of screening job applicants. Her co-workers who partici-
pated in the hiring process were subject to the same require-
ment, and indeed, in the District Court respondent “con-
ceded that it did not bother or upset her” to read the
statement in the file. App. to Pet. for Cert. 15 (District
Court opinion). Her supervisor’s comment, made at a meet-
ing to review the application, that he did not know what the
statement meant; her co-worker’s responding comment; and
the chuckling of both are at worst an “isolated inciden[t]”
that cannot remotely be considered “extremely serious,” as
our cases require, Faragher v. Boca Raton, supra, at T88.
The holding of the Court of Appeals to the contrary must
be reversed.

Besides claiming that she was punished for complaining to
petitioner’s personnel about the alleged sexual harassment,
respondent also claimed that she was punished for filing
charges against petitioner with the Nevada Equal Rights
Commission and the Equal Employment Opportunity Com-
mission (EEOC) and for filing the present suit. Respondent
filed her lawsuit on April 1, 1997; on April 10, 1997, respond-
ent’s supervisor, Assistant Superintendent Rice, “mentioned
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to Allin Chandler, Executive Director of plaintiff’s union,
that she was contemplating transferring plaintiff to the
position of Director of Professional Development Education,”
App. to Pet. for Cert. 11-12 (District Court opinion); and
this transfer was “carried through” in May, Brief in Opposi-
tion 8. In order to show, as her defense against summary
judgment required, the existence of a causal connection be-
tween her protected activities and the transfer, respondent
“relie[d] wholly on the temporal proximity of the filing of her
complaint on April 1, 1997 and Rice’s statement to plaintiff’s
union representative on April 10, 1997 that she was consider-
ing transferring plaintiff to the [new] position.” App. to Pet.
for Cert. 21-22 (District Court opinion). The District
Court, however, found that respondent did not serve peti-
tioner with the summons and complaint until April 11, 1997,
one day after Rice had made the statement, and Rice filed
an affidavit stating that she did not become aware of the
lawsuit until after April 11, a claim that respondent did not
challenge. Hence, the court concluded, respondent “ha[d]
not shown that any causal connection exists between her
protected activities and the adverse employment decision.”
Id., at 21.

The Court of Appeals reversed, relying on two facts: The
EEOC had issued a right-to-sue letter to respondent three
months before Rice announced she was contemplating the
transfer, and the actual transfer occurred one month after
Rice learned of respondent’s suit. 2000 WL 991821, at *3.
The latter fact is immaterial in light of the fact that peti-
tioner concededly was contemplating the transfer before it
learned of the suit. Employers need not suspend previously
planned transfers upon discovering that a Title VII suit has
been filed, and their proceeding along lines previously con-
templated, though not yet definitively determined, is no evi-
dence whatever of causality.

As for the right-to-sue letter: Respondent did not rely on
that letter in the District Court and did not mention it in
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her opening brief on appeal. Her demonstration of causality
all along had rested upon the connection between the trans-
fer and the filing of her lawsuit—to which connection the
letter was irrelevant. When, however, petitioner’s answer-
ing brief in the Court of Appeals demonstrated conclusively
the lack of causation between the filing of respondent’s law-
suit and Rice’s decision, respondent mentioned the letter for
the first time in her reply brief, Reply Brief in No. 99-15522
(CA9) pp. 9-10. The Ninth Circuit’s opinion did not adopt
respondent’s utterly implausible suggestion that the EEOC’s
issuance of a right-to-sue letter—an action in which the em-
ployee takes no part—is a protected activity of the employee,
see 42 U.S. C. §2000e-3(a). Rather, the opinion suggests
that the letter provided petitioner with its first notice of
respondent’s charge before the EEOC, and hence allowed
the inference that the transfer proposal made three months
later was petitioner’s reaction to the charge. See 2000 WL
991821, at *3. This will not do.

First, there is no indication that Rice even knew about the
right-to-sue letter when she proposed transferring respond-
ent. And second, if one presumes she knew about it, one
must also presume that she (or her predecessor) knew almost
two years earlier about the protected action (filing of the
EEOC complaint) that the letter supposedly disclosed. (The
complaint had been filed on August 23, 1995, and both Title
VII and its implementing regulations require that an em-
ployer be given notice within 10 days of filing, 42 U. S. C.
§§2000e-5(b), (e)(1); 29 CFR §1601.14 (2000).) The cases
that accept mere temporal proximity between an employer’s
knowledge of protected activity and an adverse employment
action as sufficient evidence of causality to establish a prima
facie case uniformly hold that the temporal proximity must
be “very close,” O’Neal v. Ferguson Constr. Co., 237 F. 3d
1248, 1253 (CA10 2001). See, e. g., Richmond v. Oneok, Inc.,
120 F. 3d 205, 209 (CA10 1997) (3-month period insufficient);
Hughes v. Derwinski, 967 F. 2d 1168, 1174-1175 (CA7 1992)
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(4-month period insufficient). Action taken (as here) 20
months later suggests, by itself, no causality at all.

In short, neither the grounds that respondent presented
to the District Court, nor the ground she added on appeal,
nor even the ground the Court of Appeals developed on its
own, sufficed to establish a dispute substantial enough to
withstand the motion for summary judgment. The District
Court’s granting of that motion was correct. The judgment
of the Court of Appeals is reversed.

It is so ordered.
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ALEXANDER, DIRECTOR, ALABAMA DEPARTMENT
OF PUBLIC SAFETY, ET AL. v. SANDOVAL,
INDIVIDUALLY AND ON BEHALF OF ALL
OTHERS SIMILARLY SITUATED, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 99-1908. Argued January 16, 2001—Decided April 24, 2001

As a recipient of federal financial assistance, the Alabama Department of
Public Safety (Department), of which petitioner Alexander is the direc-
tor, is subject to Title VI of the Civil Rights Act of 1964. Section 601
of that title prohibits discrimination based on race, color, or national
origin in covered programs and activities. Section 602 authorizes
federal agencies to effectuate §601 by issuing regulations, and the
Department of Justice (DOJ) in an exercise of this authority promul-
gated a regulation forbidding funding recipients to utilize criteria or
administrative methods having the effect of subjecting individuals to
discrimination based on the prohibited grounds. Respondent Sandoval
brought this class action to enjoin the Department’s decision to adminis-
ter state driver’s license examinations only in English, arguing that
it violated the DOJ regulation because it had the effect of subjecting
non-English speakers to discrimination based on their national origin.
Agreeing, the District Court enjoined the policy and ordered the De-
partment to accommodate non-English speakers. The Eleventh Circuit
affirmed. Both courts rejected petitioners’ argument that Title VI did
not provide respondents a cause of action to enforce the regulation.

Held: There is no private right of action to enforce disparate-impact regu-
lations promulgated under Title VI. Pp. 279-293.

(@) Three aspects of Title VI must be taken as given. First, private
individuals may sue to enforce §601. See, e. g., Cannon v. University
of Chicago, 441 U.S. 677, 694, 696, 699, 703, 710-711. Second, §601
prohibits only intentional discrimination. See, e. g., Alexander v.
Choate, 469 U. S. 287, 293. Third, it must be assumed for purposes of
deciding this case that regulations promulgated under § 602 may validly
proscribe activities that have a disparate impact on racial groups, even
though such activities are permissible under §601. Pp. 279-282.

(b) This Court has not, however, held that Title VI disparate-impact
regulations may be enforced through a private right of action. Cannon
was decided on the assumption that the respondent there had inten-
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tionally discriminated against the petitioner, see 441 U. S., at 680. In
Guardians Assn. v. Civil Serv. Comm’n of New York City, 463 U. S. 582,
the Court held that private individuals could not recover compensatory
damages under Title VI except for intentional discrimination. Of the
five Justices who also voted to uphold disparate-impact regulations,
three expressly reserved the question of a direct private right of action
to enforce them, id., at 645, n. 18. Pp. 282-284.

(c) Nor does it follow from the three points taken as given that Con-
gress must have intended such a private right of action. There is no
doubt that regulations applying §601’s ban on intentional discrimina-
tion are covered by the cause of action to enforce that section. But the
disparate-impact regulations do not simply apply §601—since they for-
bid conduct that §601 permits—and thus the private right of action
to enforce §601 does not include a private right to enforce these regu-
lations. See Central Bank of Denver, N. A. v. First Interstate Bank
of Denver, N. A., 511 U.S. 164, 173. That right must come, if at all,
from the independent force of §602. Pp. 284-286.

(d) Like substantive federal law itself, private rights of action to
enforce federal law must be created by Congress. Touche Ross & Co.
v. Redington, 442 U. S. 560, 578. 'This Court will not revert to the un-
derstanding of private causes of action, represented by J. I. Case Co. v.
Borak, 377 U. S. 426, 433, that held sway when Title VI was enacted.
That understanding was abandoned in Cort v. Ash, 422 U.S. 66, T8.
Nor does the Court agree with the Government’s contention that cases
interpreting statutes enacted prior to Cort v. Ash have given dispositive
weight to the expectations that the enacting Congress had formed in
light of the contemporary legal context. Merrill Lynch, Pierce, Fen-
ner & Smith, Inc. v. Curran, 456 U. S. 353, 378-379; Cannon, supra,
at 698-699; and Thompson v. Thompson, 484 U. S. 174, distinguished.
Pp. 286-288.

(e) The search for Congress’s intent in this case begins and ends
with Title VI’s text and structure. The “rights-creating” language so
critical to Cannon’s §601 analysis, 441 U. S., at 690, n. 13, is completely
absent from §602. Whereas §601 decrees that “[n]o person. .. shall...
be subjected to discrimination,” §602 limits federal agencies to “effec-
tuat[ing]” rights created by §601. And §602 focuses neither on the
individuals protected nor even on the funding recipients being regu-
lated, but on the regulating agencies. Hence, there is far less reason
to infer a private remedy in favor of individual persons, Cannon, supra,
at 690-691. The methods § 602 expressly provides for enforcing its reg-
ulations, which place elaborate restrictions on agency enforcement, also
suggest a congressional intent not to create a private remedy through
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§602. See, e.g., Karahalios v. Federal Employees, 489 U. S. 527, 533.
Pp. 288-291.

(f) The Court rejects arguments that the regulations at issue contain
rights-creating language and so must be privately enforceable; that
amendments to Title VI in § 1003 of the Rehabilitation Act Amendments
of 1986 and §6 of the Civil Rights Restoration Act of 1987 “ratified”
decisions finding an implied private right of action to enforce the regula-
tions; and that the congressional intent to create a right of action must
be inferred under Curran, supra, at 353, 381-382. Pp. 291-293.

197 F. 3d 484, reversed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CoNNOR, KENNEDY, and THOMAS, JJ., joined. STEVENS, J.,
filed a dissenting opinion, in which SOUTER, GINSBURG, and BREYER, JJ.,
joined, post, p. 293.

Jeffrey S. Sutton argued the cause for petitioners. With
him on the briefs were Bill Pryor, Attorney General of Ala-
bama, and John J. Park, Jr., Assistant Attorney General.

Eric Schnapper argued the cause for private respondents.
With him on the brief were J. Richard Cohen, Rhonda
Brownstein, Steven R. Shapiro, Edward Chen, and Christo-
pher Ho.

Solicitor General Waxman argued the cause for the
United States as respondent under this Court’s Rule 12.6.
With him on the brief were Assistant Attorney General Lee,
Deputy Solicitor General Underwood, Paul R. Q. Wolfson,
Dennis J. Dimsey, and Seth M. Galanter.*

*Briefs of amici curiae urging reversal were filed for Beauty Enter-
prises, Inc., by Joseph E. Schmitz and Richard C. Robinson, for the Eagle
Forum Education & Legal Defense Fund by Karen Tripp and Phyllis
Schlafly; for the National Association of Manufacturers by Michael
W. Steinberg, Michael A. McCord, and Jan Amundson; for the Na-
tional Collegiate Athletic Association by Dawvid P. Bruton, Michael
W. McTigue, Jr., and Elsa Kircher Cole; for Pro-English et al. by Barnaby
W. Zall; for U. S. English by Mr. Schmitz; for the Washington Legal Foun-
dation et al. by Daniel J. Popeo and Richard A. Samp; and for Robert
C. Jubelirer et al. by John P. Krill, Jr., and David R. Fine.

Briefs of amici curiae urging affirmance were filed for the NAACP
Legal Defense & Educational Fund, Inc., et al. by Elaine R. Jomnes,
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JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether private individu-
als may sue to enforce disparate-impact regulations promul-
gated under Title VI of the Civil Rights Act of 1964.

I

The Alabama Department of Public Safety (Department),
of which petitioner James Alexander is the director, accepted
grants of financial assistance from the United States Depart-
ment of Justice (DOJ) and Department of Transportation
(DOT) and so subjected itself to the restrictions of Title VI
of the Civil Rights Act of 1964, 78 Stat. 252, as amended, 42
U.S.C. §2000d et seq. Section 601 of that Title provides
that no person shall, “on the ground of race, color, or national
origin, be excluded from participation in, be denied the bene-
fits of, or be subjected to discrimination under any program
or activity” covered by Title VI. 42 U. S. C. §2000d. Sec-
tion 602 authorizes federal agencies “to effectuate the provi-
sions of [§601] . . . by issuing rules, regulations, or orders of
general applicability,” 42 U. S. C. §2000d-1, and the DOJ in
an exercise of this authority promulgated a regulation for-
bidding funding recipients to “utilize criteria or methods of
administration which have the effect of subjecting individu-
als to discrimination because of their race, color, or national
origin....” 28 CFR §42.104(b)(2) (2000). See also 49 CFR
§21.5(b)(2) (2000) (similar DOT regulation).

The State of Alabama amended its Constitution in 1990
to declare English “the official language of the state of

Norman J. Chachkin, David T. Goldberg, Kenneth Kimerling, Barbara J.
Olshansky, Robert Garcia, John Payton, Norman Redlich, Barbara R.
Arnwine, and Thomas J. Henderson; and for the National Women’s Law
Center et al. by George W. Jones, Jr., Jacqueline G. Cooper, Marcia D.
Greenberger, Verna L. Williams, and Leslie T. Annexstein.

Briefs of amici curiae were filed for the Center on Race, Poverty and
the Environment et al. by Luke W. Cole and Douglas Parker; for the Pa-
cific Legal Foundation et al. by John H. Findley; and for the Central Puget
Sound Regional Transit Authority by Paul J. Lawrence.
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Alabama.” Amdt. 509. Pursuant to this provision and,
petitioners have argued, to advance public safety, the De-
partment decided to administer state driver’s license ex-
aminations only in English. Respondent Sandoval, as rep-
resentative of a class, brought suit in the United States
District Court for the Middle District of Alabama to enjoin
the English-only policy, arguing that it violated the DOJ reg-
ulation because it had the effect of subjecting non-English
speakers to discrimination based on their national origin.
The District Court agreed. It enjoined the policy and or-
dered the Department to accommodate non-English speak-
ers. Sandoval v. Hagan, 7 F. Supp. 2d 1234 (1998). Peti-
tioners appealed to the Court of Appeals for the Eleventh
Circuit, which affirmed. Sandoval v. Hagan, 197 F. 3d 484
(1999). Both courts rejected petitioners’ argument that
Title VI did not provide respondents a cause of action to
enforce the regulation.

We do not inquire here whether the DOJ regulation was
authorized by §602, or whether the courts below were cor-
rect to hold that the English-only policy had the effect of
discriminating on the basis of national origin. The petition
for writ of certiorari raised, and we agreed to review, only
the question posed in the first paragraph of this opinion:
whether there is a private cause of action to enforce the reg-
ulation. 530 U. S. 1305 (2000).

II

Although Title VI has often come to this Court, it is fair
to say (indeed, perhaps an understatement) that our opinions
have not eliminated all uncertainty regarding its commands.
For purposes of the present case, however, it is clear from
our decisions, from Congress’s amendments of Title VI, and
from the parties’ concessions that three aspects of Title VI
must be taken as given. First, private individuals may sue
to enforce §601 of Title VI and obtain both injunctive relief
and damages. In Cannon v. University of Chicago, 441
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U. S. 677 (1979), the Court held that a private right of action
existed to enforce Title IX of the Education Amendments of
1972, 86 Stat. 373, as amended, 20 U. S. C. §1681 et seq. The
reasoning of that decision embraced the existence of a pri-
vate right to enforce Title VI as well. “Title IX,” the Court
noted, “was patterned after Title VI of the Civil Rights Act
of 1964.” 441 U. S, at 694. And, “[iln 1972 when Title IX
was enacted, the [parallel] language in Title VI had already
been construed as creating a private remedy.” Id., at 696.
That meant, the Court reasoned, that Congress had intended
Title IX, like Title VI, to provide a private cause of action.
Id., at 699, 703, 710-711. Congress has since ratified Can-
non’s holding. Section 1003 of the Rehabilitation Act
Amendments of 1986, 100 Stat. 1845, 42 U. S. C. §2000d-7,
expressly abrogated States’ sovereign immunity against
suits brought in federal court to enforce Title VI and pro-
vided that in a suit against a State “remedies (including
remedies both at law and in equity) are available . . . to the
same extent as such remedies are available . . . in the suit
against any public or private entity other than a State,”
§2000d-7(a)(2). We recognized in Franklin v. Gwinnett
County Public Schools, 503 U. S. 60 (1992), that §2000d-7
“cannot be read except as a validation of Cannon’s holding.”
Id., at 72; see also id., at T8 (SCALIA, J., concurring in judg-
ment) (same). It is thus beyond dispute that private indi-
viduals may sue to enforce §601.

Second, it is similarly beyond dispute—and no party dis-
agrees—that §601 prohibits only intentional discrimination.
In Regents of Univ. of Cal. v. Bakke, 438 U. S. 265 (1978),
the Court reviewed a decision of the California Supreme
Court that had enjoined the University of California Medi-
cal School from “according any consideration to race in its
admissions process.” Id., at 272. Essential to the Court’s
holding reversing that aspect of the California court’s de-
cision was the determination that §601 “proscribe[s] only
those racial classifications that would violate the Equal Pro-
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tection Clause or the Fifth Amendment.” Id., at 287 (opin-
ion of Powell, J.); see also id., at 325, 328, 352 (opinion of
Brennan, White, Marshall, and Blackmun, JJ.). In Guard-
tams Assn. v. Cwil Serv. Comm’n of New York City, 463
U. S. 582 (1983), the Court made clear that under Bakke only
intentional discrimination was forbidden by §601. 463 U. S.,
at 610-611 (Powell, J., joined by Burger, C. J., and REHN-
QUIST, J., concurring in judgment); id., at 612 (O’CONNOR, J.,
concurring in judgment); id., at 642 (STEVENS, J., joined by
Brennan and Blackmun, JJ., dissenting). What we said in
Alexander v. Choate, 469 U. S. 287, 293 (1985), is true today:
“Title VI itself directly reach[es] only instances of inten-
tional discrimination.”!

Third, we must assume for purposes of deciding this case
that regulations promulgated under §602 of Title VI may
validly proscribe activities that have a disparate impact on
racial groups, even though such activities are permissible
under §601. Though no opinion of this Court has held that,
five Justices in Guardians voiced that view of the law at

1 Since the parties do not dispute this point, it is puzzling to see JUSTICE
STEVENS go out of his way to disparage the decisions in Regents of Univ.
of Cal. v. Bakke, 438 U. S. 265 (1978), and Guardians Assn. v. Civil Serv.
Comm’n of New York City, 463 U. S. 582 (1983), as “somewhat haphazard,”
post, at 307 (dissenting opinion), particularly since he had already accorded
stare decisis effect to the former 18 years ago, see Guardians, 463 U. S.,
at 639-642 (dissenting opinion), and since he participated in creating
the latter, see ibid. Nor does JUSTICE STEVENS’s reliance on Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984), see post, at 309-310, explain his about-face, since he expressly reaf-
firms, see post, at 309, n. 18, the settled principle that decisions of this
Court declaring the meaning of statutes prior to Chevron need not be
reconsidered after Chevron in light of agency regulations that were al-
ready in force when our decisions were issued, Lechmere, Inc. v. NLRB,
502 U. S. 527, 536-537 (1992); Maislin Industries, U. S., Inc. v. Primary
Steel, Inc., 497 U. S. 116, 131 (1990); see also Sullivan v. Everhart, 494
U. S. 83, 103-104, n. 6 (1990) (STEVENS, J., dissenting) (“It is, of course, of
no importance that [an opinion] predates Chevron . ... As we made clear
in Chevron, the interpretive maxims summarized therein were ‘well-
settled principles’”).
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least as alternative grounds for their decisions, see 463 U. S.,
at 591-592 (opinion of White, J.); id., at 623, n. 15 (Marshall,
J., dissenting); id., at 643—-645 (STEVENS, J., joined by Bren-
nan and Blackmun, JJ., dissenting), and dictum in Alexander
v. Choate is to the same effect, see 469 U. S., at 293, 295,
n. 11. These statements are in considerable tension with
the rule of Bakke and Guardians that §601 forbids only in-
tentional discrimination, see, e. g., Guardians Assn. v. Civil
Serv. Comm’n of New York City, supra, at 612—613 (O’CON-
NOR, J., concurring in judgment), but petitioners have not
challenged the regulations here. We therefore assume for
the purposes of deciding this case that the DOJ and DOT
regulations proscribing activities that have a disparate im-
pact on the basis of race are valid.

Respondents assert that the issue in this case, like the first
two described above, has been resolved by our cases. To
reject a private cause of action to enforce the disparate-
impact regulations, they say, we would “[have] to ignore
the actual language of Guardians and Cannon.” Brief for
Respondents 13. The language in Cannon to which re-
spondents refer does not in fact support their position, as we
shall discuss at length below, see infra, at 288-290. But in
any event, this Court is bound by holdings, not language.
Cannon was decided on the assumption that the University
of Chicago had intentionally discriminated against petitioner.
See 441 U. S., at 680 (noting that respondents “admitted ar-
guendo” that petitioner’s “applications for admission to medi-
cal school were denied by the respondents because she is a
woman”). It therefore held that Title IX created a private
right of action to enforce its ban on intentional discrimi-
nation, but had no occasion to consider whether the right
reached regulations barring disparate-impact discrimina-
tion2 In Guardians, the Court held that private individu-

2 Although the dissent acknowledges that “the breadth of [Cannon’s]
precedent is a matter upon which reasonable jurists may differ,” post, at
313, it disagrees with our reading of Cannon’s holding because it thinks
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als could not recover compensatory damages under Title VI
except for intentional discrimination. Five Justices in addi-
tion voted to uphold the disparate-impact regulations (four
would have declared them invalid, see 463 U. S., at 611, n. 5
(Powell, J., concurring in judgment); id., at 612-614 (O’CoN-
NOR, J., concurring in judgment)), but of those five, three
expressly reserved the question of a direct private right
of action to enforce the regulations, saying that “[wlhether
a cause of action against private parties exists directly
under the regulations . . . [is a] questio[n] that [is] not pre-
sented by this case.” Id., at 645, n. 18 (STEVENS, J., dissent-
ing).> Thus, only two Justices had cause to reach the issue

the distinction we draw between disparate-impact and intentional discrim-
ination was “wholly foreign” to that opinion, see post, at 297. Cannon,
however, was decided less than one year after the Court in Bakke had
drawn precisely that distinction with respect to Title VI, see supra, at
280-281, and it is absurd to think that Cannon meant, without discussion,
to ban under Title IX the very disparate-impact discrimination that Bakke
said Title VI permitted. The only discussion in Cannon of Title IX’s
scope is found in Justice Powell’s dissenting opinion, which simply assumed
that the conclusion that Title IX would be limited to intentional discrimi-
nation was “forgone in light of our holding” in Bakke. Cannon v. Univer-
sity of Chicago, 441 U. S. 677, 748, n. 19 (1979). The dissent’s additional
claim that Cannon provided a private right of action for “all the discrimi-
nation prohibited by the requlatory scheme contained in Title IX,” post,
at 297-298, n. 4 (emphasis added), simply begs the question at the heart
of this case, which is whether a right of action to enforce disparate-impact
regulations must be independently identified, see infra, at 284-286.

3We of course accept the statement by the author of the dissent that
he “thought” at the time of Guardians that disparate-impact regulations
could be enforced “in an implied action against private parties,” post, at
301, n. 6. But we have the better interpretation of what our colleague
wrote in Guardians. In the closing section of his opinion, JUSTICE STE-
VENS concluded that because respondents in that case had “violated the
petitioners’ rights under [the] regulations . . . [t]he petitioners were there-
fore entitled to the compensation they sought under 42 U. S. C. §1983 and
were awarded by the District Court.” 463 U.S., at 645. The passage
omits any mention of a direct private right of action to enforce the regula-
tions, and the footnote we have quoted in text—which appears immedi-
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that respondents say the “actual language” of Guardians
resolves. Neither that case,® nor any other in this Court,
has held that the private right of action exists.

Nor does it follow straightaway from the three points we
have taken as given that Congress must have intended a
private right of action to enforce disparate-impact regula-
tions. We do not doubt that regulations applying § 601’s ban
on intentional discrimination are covered by the cause of ac-
tion to enforce that section. Such regulations, if valid and
reasonable, authoritatively construe the statute itself, see
NationsBank of N. C., N. A. v. Variable Annuity Life Ins.
Co., 513 U. S. 251, 257 (1995); Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 843-844
(1984), and it is therefore meaningless to talk about a sepa-
rate cause of action to enforce the regulations apart from the
statute. A Congress that intends the statute to be enforced
through a private cause of action intends the authoritative
interpretation of the statute to be so enforced as well. The
many cases that respondents say have “assumed” that a
cause of action to enforce a statute includes one to enforce
its regulations illustrate (to the extent that cases in which
an issue was not presented can illustrate anything) only this
point; each involved regulations of the type we have just
described, as respondents conceded at oral argument, Tr. of
Oral Arg. 33. See National Collegiate Athletic Assn. V.
Smath, 525 U. S. 459, 468 (1999) (regulation defining who is a
“recipient” under Title IX); School Bd. of Nassau Cty. v. Ar-
line, 480 U. S. 273, 279-281 (1987) (regulations defining the
terms “physical impairment” and “major life activities” in
§504 of the Rehabilitation Act of 1973); Bazemore v. Friday,
478 U. S. 385, 408-409 (1986) (White, J., joined by four other

ately after this concluding sentence, see id., at 645, n. 18—makes clear
that the omission was not accidental.

4 Ultimately, the dissent agrees that “the holding in Guardians does not
compel the conclusion that a private right of action exists to enforce the
Title VI regulations against private parties ....” Post, at 301.
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Justices, concurring) (regulation interpreting Title VI to re-
quire “affirmative action” remedying effects of intentional
discrimination); Alexander v. Choate, 469 U. S., at 299, 309
(regulations clarifying what sorts of disparate impacts upon
the handicapped were covered by §504 of the Rehabilitation
Act of 1973, which the Court assumed included some such
impacts). Our decision in Law v. Nichols, 414 U.S. 563
(1974), falls within the same category. The Title VI regula-
tions at issue in Lawu, similar to the ones at issue here, for-
bade funding recipients to take actions which had the effect
of discriminating on the basis of race, color, or national ori-
gin. Id., at 568. Unlike our later cases, however, the Court
in Lau interpreted § 601 itself to proscribe disparate-impact
discrimination, saying that it “rellied] solely on §601 . . .
to reverse the Court of Appeals,” id., at 566, and that the
disparate-impact regulations simply “[made] sure that recipi-
ents of federal aid . . . conduct[ed] any federally financed
projects consistently with §601,” id., at 567.5

We must face now the question avoided by Lau, because
we have since rejected Lau’s interpretation of § 601 as reach-
ing beyond intentional discrimination. See supra, at 280-
281. It is clear now that the disparate-impact regulations
do not simply apply §601—since they indeed forbid conduct
that § 601 permits—and therefore clear that the private right
of action to enforce §601 does not include a private right to
enforce these regulations. See Central Bank of Denver,

5Tt is true, as the dissent points out, see post, at 296, that three Justices
who concurred in the result in Law relied on regulations promulgated
under §602 to support their position, see 414 U. S., at 570-571 (Stewart,
J., concurring in result). But the five Justices who made up the majority
did not, and their holding is not made coextensive with the concurrence
because their opinion does not expressly preclude (is “consistent with,”
see post, at 296) the concurrence’s approach. The Court would be in an
odd predicament if a concurring minority of the Justices could force the
majority to address a point they found it unnecessary (and did not wish)
to address, under compulsion of JUSTICE STEVENS’s new principle that
silence implies agreement.
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N. A. v. First Interstate Bank of Denver, N. A., 511 U. S. 164,
173 (1994) (a “private plaintiff may not bring a [suit based
on a regulation] against a defendant for acts not prohibited
by the text of [the statute]”). That right must come, if at
all, from the independent force of §602. As stated earlier,
we assume for purposes of this decision that §602 confers
the authority to promulgate disparate-impact regulations;®
the question remains whether it confers a private right of
action to enforce them. If not, we must conclude that a fail-
ure to comply with regulations promulgated under § 602 that
is not also a failure to comply with § 601 is not actionable.
Implicit in our discussion thus far has been a particular
understanding of the genesis of private causes of action.
Like substantive federal law itself, private rights of action
to enforce federal law must be created by Congress. Touche
Ross & Co. v. Redington, 442 U. S. 560, 578 (1979) (remedies
available are those “that Congress enacted into law”). The
judicial task is to interpret the statute Congress has passed
to determine whether it displays an intent to create not just
a private right but also a private remedy. Transamerica
Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 15 (1979).
Statutory intent on this latter point is determinative. See,
e. 9., Virginia Bankshares, Inc. v. Sandberg, 501 U. S. 1083,
1102 (1991); Merrell Dow Pharmaceuticals Inc. v. Thomp-
son, 478 U. S. 804, 812, n. 9 (1986) (collecting cases). With-
out it, a cause of action does not exist and courts may not

5 For this reason, the dissent’s extended discussion of the scope of agen-
cies’ regulatory authority under §602, see post, at 305-307, is beside the
point. We cannot help observing, however, how strange it is to say that
disparate-impact regulations are “inspired by, at the service of, and in-
separably intertwined with” §601, post, at 307, when §601 permits the
very behavior that the regulations forbid. See Guardians, 463 U. S., at
613 (O’CONNOR, J., concurring in judgment) (“If, as five Members of the
Court concluded in Bakke, the purpose of Title VI is to proscribe only
purposeful discrimination . . ., regulations that would proscribe conduct
by the recipient having only a discriminatory effect . . . do not simply
‘further’ the purpose of Title VI; they go well beyond that purpose”).



Cite as: 532 U. S. 275 (2001) 287

Opinion of the Court

create one, no matter how desirable that might be as a policy
matter, or how compatible with the statute. See, e. g., Mas-
sachusetts Mut. Life Ins. Co. v. Russell, 473 U. S. 134, 145,
148 (1985); Transamerica Mortgage Advisors, Inc. v. Lewis,
supra, at 23; Touche Ross & Co. v. Redington, supra, at
575-576. “Raising up causes of action where a statute has
not created them may be a proper function for common-
law courts, but not for federal tribunals.” Lampf, Pleva,
Lipkind, Prupis & Petigrow v. Gilbertson, 501 U.S. 350,
365 (1991) (ScALIA, J., concurring in part and concurring in
judgment).

Respondents would have us revert in this case to the
understanding of private causes of action that held sway
40 years ago when Title VI was enacted. That understand-
ing is captured by the Court’s statement in J. I. Case Co. v.
Borak, 377 U. S. 426, 433 (1964), that “it is the duty of the
courts to be alert to provide such remedies as are necessary
to make effective the congressional purpose” expressed by a
statute. We abandoned that understanding in Cort v. Ash,
422 U.S. 66, 78 (1975)—which itself interpreted a statute
enacted under the ancien regime—and have not returned to
it since. Not even when interpreting the same Securities
Exchange Act of 1934 that was at issue in Borak have we
applied Borak’s method for discerning and defining causes
of action. See Central Bank of Denver, N. A. v. First Inter-
state Bank of Denver, N. A., supra, at 188; Musick, Peeler &
Garrett v. Employers Ins. of Wausau, 508 U. S. 286, 291-293
(1993); Virginia Bankshares, Inc. v. Sandberg, supra, at
1102-1103; Touche Ross & Co. v. Redington, supra, at 576—
578. Having sworn off the habit of venturing beyond Con-
gress’s intent, we will not accept respondents’ invitation to
have one last drink.

Nor do we agree with the Government that our cases in-
terpreting statutes enacted prior to Cort v. Ash have given
“dispositive weight” to the “expectations” that the enacting
Congress had formed “in light of the ‘contemporary legal
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context.”” Brief for United States 14. Only three of our
legion implied-right-of-action cases have found this sort of
“contemporary legal context” relevant, and two of those in-
volved Congress’s enactment (or reenactment) of the ver-
batim statutory text that courts had previously interpreted
to create a private right of action. See Merrill Lynch,
Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 378—
379 (1982); Cannon v. University of Chicago, 441 U. S., at
698-699. In the third case, this sort of “contemporary legal
context” simply buttressed a conclusion independently sup-
ported by the text of the statute. See Thompson v. Thomp-
som, 484 U.S. 174 (1988). We have never accorded dis-
positive weight to context shorn of text. In determining
whether statutes create private rights of action, as in inter-
preting statutes generally, see Blatchford v. Native Village
of Noatak, 501 U. S. 775, 784 (1991), legal context matters
only to the extent it clarifies text.

We therefore begin (and find that we can end) our search
for Congress’s intent with the text and structure of Title VL."
Section 602 authorizes federal agencies “to effectuate the
provisions of [§601] . . . by issuing rules, regulations, or
orders of general applicability.” 42 U. S. C. §2000d-1. It is
immediately clear that the “rights-creating” language so
critical to the Court’s analysis in Cannon of §601, see
441 U.S., at 690, n. 13, is completely absent from §602.
Whereas §601 decrees that “[nJo person . . . shall . .. be
subjected to discrimination,” 42 U.S. C. §2000d, the text
of §602 provides that “[e]ach Federal department and

" Although the dissent claims that we “adop[t] a methodology that blinds
itself to important evidence of congressional intent,” see post, at 313, our
methodology is not novel, but well established in earlier decisions (includ-
ing one authored by JUSTICE STEVENS, see Northwest Airlines, Inc. v.
Transport Workers, 451 U. S. 77, 94, n. 31 (1981)), which explain that the
interpretive inquiry begins with the text and structure of the statute, see
id., at 91, and ends once it has become clear that Congress did not provide
a cause of action.
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agency . . . is authorized and directed to effectuate the provi-
sions of [§601],” 42 U. S. C. §2000d-1. Far from displaying
congressional intent to create new rights, § 602 limits agen-
cies to “effectuat[ing]” rights already created by §601. And
the focus of §602 is twice removed from the individuals who
will ultimately benefit from Title VI’s protection. Statutes
that focus on the person regulated rather than the individu-
als protected create “no implication of an intent to confer
rights on a particular class of persons.” California v. Si-
erra Club, 451 U. S. 287, 294 (1981). Section 602 is yet a
step further removed: It focuses neither on the individuals
protected nor even on the funding recipients being regulated,
but on the agencies that will do the regulating. Like the
statute found not to create a right of action in Universities
Research Assn., Inc. v. Coutu, 450 U. S. 754 (1981), §602 is
“phrased as a directive to federal agencies engaged in the
distribution of public funds,” id., at 772. When this is true,
“[t]here [is] far less reason to infer a private remedy in favor
of individual persons,” Cannon v. University of Chicago,
supra, at 690-691. So far as we can tell, this authorizing
portion of §602 reveals no congressional intent to create a
private right of action.

Nor do the methods that §602 goes on to provide for
enforcing its authorized regulations manifest an intent to
create a private remedy; if anything, they suggest the
opposite. Section 602 empowers agencies to enforce their
regulations either by terminating funding to the “particular
program, or part thereof,” that has violated the regulation
or “by any other means authorized by law,” 42 U.S.C.
§2000d-1. No enforcement action may be taken, however,
“until the department or agency concerned has advised the
appropriate person or persons of the failure to comply with
the requirement and has determined that compliance cannot
be secured by voluntary means.” Ibid. And every agency
enforcement action is subject to judicial review. §2000d-2.
If an agency attempts to terminate program funding, still
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more restrictions apply. The agency head must “file with
the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full
written report of the circumstances and the grounds for such
action.” §2000d-1. And the termination of funding does
not “become effective until thirty days have elapsed after
the filing of such report.” Ibid. Whatever these elaborate
restrictions on agency enforcement may imply for the pri-
vate enforcement of rights created outside of §602, com-
pare Cannon v. University of Chicago, supra, at 706, n. 41,
712, n. 49; Regents of Univ. of Cal. v. Bakke, 438 U. S., at
419, n. 26 (STEVENS, J., concurring in judgment in part and
dissenting in part), with Guardians Assn. v. Civil Serv.
Comm’n of New York City, 463 U. S., at 609-610 (Powell, J.,
concurring in judgment); Regents of Univ. of Cal. v. Bakke,
supra, at 382-383 (opinion of White, J.), they tend to con-
tradict a congressional intent to create privately enforceable
rights through §602 itself. The express provision of one
method of enforcing a substantive rule suggests that Con-
gress intended to preclude others. See, e. g., Karahalios v.
Federal Employees, 489 U. S. 527, 533 (1989); Northwest Air-
lines, Inc. v. Transport Workers, 451 U. S. 77, 93-94 (1981);
Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U. S.,
at 19-20. Sometimes the suggestion is so strong that it
precludes a finding of congressional intent to create a pri-
vate right of action, even though other aspects of the statute
(such as language making the would-be plaintiff “a member
of the class for whose benefit the statute was enacted”)
suggest the contrary. Massachusetts Mut. Life Ins. Co. v.
Russell, 473 U. S., at 145; see 1id., at 146-147. And as our
Rev. Stat. §1979, 42 U. S. C. §1983, cases show, some reme-
dial schemes foreclose a private cause of action to enforce
even those statutes that admittedly create substantive pri-
vate rights. See, e. g., Middlesex County Sewerage Author-
ity v. National Sea Clammers Assn., 453 U.S. 1, 19-20
(1981). In the present case, the claim of exclusivity for the
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express remedial scheme does not even have to overcome
such obstacles. The question whether §602’s remedial
scheme can overbear other evidence of congressional intent
is simply not presented, since we have found no evidence
anywhere in the text to suggest that Congress intended to
create a private right to enforce regulations promulgated
under §602.

Both the Government and respondents argue that the reg-
ulations contain rights-creating language and so must be
privately enforceable, see Brief for United States 19-20;
Brief for Respondents 31, but that argument skips an ana-
lytical step. Language in a regulation may invoke a private
right of action that Congress through statutory text created,
but it may not create a right that Congress has not. Touche
Ross & Co. v. Redington, 442 U. S., at 577, n. 18 (“[T]he lan-
guage of the statute and not the rules must control”). Thus,
when a statute has provided a general authorization for pri-
vate enforcement of regulations, it may perhaps be correct
that the intent displayed in each regulation can determine
whether or not it is privately enforceable. But it is most
certainly incorrect to say that language in a regulation can
conjure up a private cause of action that has not been author-
ized by Congress. Agencies may play the sorcerer’s appren-
tice but not the sorcerer himself.

The last string to respondents’ and the Government’s bow
is their argument that two amendments to Title VI “ratified”
this Court’s decisions finding an implied private right of
action to enforce the disparate-impact regulations. See
Rehabilitation Act Amendments of 1986, §1003, 42 U. S. C.
§2000d-7; Civil Rights Restoration Act of 1987, §6, 102 Stat.
31,42 U. S. C. §2000d-4a. One problem with this argument
is that, as explained above, none of our decisions establishes
(or even assumes) the private right of action at issue here,
see supra, at 282-285, which is why in Guardians three Jus-
tices were able expressly to reserve the question. See 463
U. S., at 645, n. 18 (STEVENS, J., dissenting). Incorporating
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our cases in the amendments would thus not help respond-
ents. Another problem is that the incorporation claim itself
is flawed. Section 1003 of the Rehabilitation Act Amend-
ments of 1986, on which only respondents rely, by its terms
applies only to suits “for a violation of a statute,” 42 U. S. C.
§2000d-7(a)(2) (emphasis added). It therefore does not
speak to suits for violations of regulations that go beyond
the statutory proscription of §601. Section 6 of the Civil
Rights Restoration Act of 1987 is even less on point. That
provision amends Title VI to make the term “program or
activity” cover larger portions of the institutions receiving
federal financial aid than it had previously covered, see
Grove City College v. Bell, 465 U. S. 555 (1984). It is impos-
sible to understand what this has to do with implied causes
of action—which is why we declared in Franklin v. Gwinnett
County Public Schools, 503 U. S., at 73, that §6 did not “in
any way alte[r] the existing rights of action and the corre-
sponding remedies permissible under . . . Title VI.” Re-
spondents point to Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Curran, 456 U.S., at 381-382, which inferred con-
gressional intent to ratify lower court decisions regarding
a particular statutory provision when Congress compre-
hensively revised the statutory scheme but did not amend
that provision. But we recently criticized Curran’s reliance
on congressional inaction, saying that “[a]s a general mat-
ter ... [the] argumen][t] deserve[s] little weight in the inter-
pretive process.” Central Bank of Denver, N. A. v. First
Interstate Bank of Denver, N. A., 511 U.S., at 187. And
when, as here, Congress has not comprehensively revised a
statutory scheme but has made only isolated amendments,
we have spoken more bluntly: “It is ‘impossible to assert
with any degree of assurance that congressional failure to
act represents’ affirmative congressional approval of the
Court’s statutory interpretation.” Patterson v. McLean
Credit Union, 491 U. S. 164, 175, n. 1 (1989) (quoting Johnson
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v. Tramsportation Agency, Santa Clara Cty., 480 U. S. 616,
671-672 (1987) (SCALIA, J., dissenting)).

Neither as originally enacted nor as later amended does
Title VI display an intent to create a freestanding private
right of action to enforce regulations promulgated under
§602.2  We therefore hold that no such right of action exists.
Since we reach this conclusion applying our standard test
for discerning private causes of action, we do not address
petitioners’ additional argument that implied causes of action
against States (and perhaps nonfederal state actors gener-
ally) are inconsistent with the clear statement rule of Penn-
hurst State School and Hospital v. Halderman, 451 U. S. 1
(1981). See Dawis v. Monroe County Bd. of Ed., 526 U. S.
629, 656—657, 684-685 (1999) (KENNEDY, J., dissenting).

The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

In 1964, as part of a groundbreaking and comprehensive
civil rights Act, Congress prohibited recipients of federal
funds from discriminating on the basis of race, ethnicity, or
national origin. Title VI of the Civil Rights Act of 1964, 78
Stat. 252, 42 U. S. C. §§2000d to 2000d-7. Pursuant to pow-

8The dissent complains that we “offe[r] little affirmative support” for
this conclusion. Post, at 315. But as JUSTICE STEVENS has previously
recognized in an opinion for the Court, “affirmative” evidence of congres-
sional intent must be provided for an implied remedy, not against it, for
without such intent “the essential predicate for implication of a private
remedy simply does not exist,” Northwest Airlines, Inc., 451 U. S., at 94.
The dissent’s assertion that “respondents hawve marshaled substantial af-
firmative evidence that a private right of action exists to enforce Title VI
and the regulations validly promulgated thereunder,” post, at 316, n. 26
(second emphasis added), once again begs the question whether author-
ization of a private right of action to enforce a statute constitutes authori-
zation of a private right of action to enforce regulations that go beyond
what the statute itself requires.
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ers expressly delegated by that Act, the federal agencies and
departments responsible for awarding and administering
federal contracts immediately adopted regulations prohibit-
ing federal contractees from adopting policies that have the
“effect” of discriminating on those bases. At the time of the
promulgation of these regulations, prevailing principles of
statutory construction assumed that Congress intended a
private right of action whenever such a cause of action was
necessary to protect individual rights granted by valid fed-
eral law. Relying both on this presumption and on inde-
pendent analysis of Title VI, this Court has repeatedly and
consistently affirmed the right of private individuals to bring
civil suits to enforce rights guaranteed by Title VI. A fair
reading of those cases, and coherent implementation of the
statutory scheme, requires the same result under Title VI’s
implementing regulations.

In separate lawsuits spanning several decades, we have
endorsed an action identical in substance to the one brought
in this case, see Lau v. Nichols, 414 U. S. 563 (1974); demon-
strated that Congress intended a private right of action to
protect the rights guaranteed by Title VI, see Cannon v.
University of Chicago, 441 U. S. 677 (1979); and concluded
that private individuals may seek declaratory and injunctive
relief against state officials for violations of regulations pro-
mulgated pursuant to Title VI, see Guardians Assn. v. Civil
Serv. Comm’™n of New York City, 463 U. S. 582 (1983). Giv-
ing fair import to our language and our holdings, every Court
of Appeals to address the question has concluded that a pri-
vate right of action exists to enforce the rights guaranteed
both by the text of Title VI and by any regulations validly
promulgated pursuant to that Title, and Congress has
adopted several statutes that appear to ratify the status quo.

Today, in a decision unfounded in our precedent and hostile
to decades of settled expectations, a majority of this Court
carves out an important exception to the right of private
action long recognized under Title VI. In so doing, the



Cite as: 532 U. S. 275 (2001) 295

STEVENS, J., dissenting

Court makes three distinct, albeit interrelated, errors.
First, the Court provides a muddled account of both the rea-
soning and the breadth of our prior decisions endorsing a
private right of action under Title VI, thereby obscuring the
conflict between those opinions and today’s decision. Sec-
ond, the Court offers a flawed and unconvincing analysis of
the relationship between §§601 and 602 of the Civil Rights
Act of 1964, ignoring more plausible and persuasive explana-
tions detailed in our prior opinions. Finally, the Court
badly misconstrues the theoretical linchpin of our decision
in Cannon v. University of Chicago, 441 U.S. 677 (1979),
mistaking that decision’s careful contextual analysis for judi-
cial fiat.
I

The majority is undoubtedly correct that this Court has
never said in so many words that a private right of action
exists to enforce the disparate-impact regulations promul-
gated under §602. However, the failure of our cases to state
this conclusion explicitly does not absolve the Court of the
responsibility to canvass our prior opinions for guidance.
Reviewing these opinions with the care they deserve, I reach
the same conclusion as the Courts of Appeals: This Court
has already considered the question presented today and
concluded that a private right of action exists.!

1Just about every Court of Appeals has either explicitly or implicitly
held that a private right of action exists to enforce all of the regulations
issued pursuant to Title VI, including the disparate-impact regulations.
For decisions holding so most explicitly, see, e. g., Powell v. Ridge, 189 F. 3d
387, 400 (CA3 1999); Chester Residents Concerned for Quality Living v.
Seif, 132 F. 3d 925, 936-937 (CA3 1997), summarily vacated and remanded,
524 U. 8. 974 (1998); David K. v. Lane, 839 F. 2d 1265, 1274 (CAT 1988),
Sandoval v. Hagan, 197 F. 3d 484 (CA11l 1999) (case below). See also
Latinos Unidos De Chelsea v. Secretary of Housing and Urban Develop-
ment, 799 F. 2d 774, 785, n. 20 (CA1 1986); New York Urban League, Inc.
v. New York, 71 F. 3d 1031, 1036 (CA2 1995); Ferguson v. Charleston, 186
F. 3d 469 (CA4 1999), rev’d on other grounds, ante, p. 67; Castaneda
v. Pickard, 781 F. 2d 456, 465, n. 11 (CA5 1986); Buchanan v. Bolivar, 99



296 ALEXANDER ». SANDOVAL

STEVENS, J., dissenting

When this Court faced an identical case 27 years ago, all
the Justices believed that private parties could bring law-
suits under Title VI and its implementing regulations to
enjoin the provision of governmental services in a manner
that discriminated against non-English speakers. See Lau
v. Nichols, 414 U.S. 563 (1974). While five Justices saw
no need to go beyond the command of §601, Chief Justice
Burger, Justice Stewart, and Justice Blackmun relied spe-
cifically and exclusively on the regulations to support the
private action, see id., at 569 (Stewart, J., concurring in re-
sult) (citing Mourning v. Family Publications Service, Inc.,
411 U. S. 356, 369 (1973); Thorpe v. Housing Authority of
Durham, 393 U. S. 268, 280-281 (1969)). There is nothing in
the majority’s opinion in Law, or in earlier opinions of the
Court, that is not fully consistent with the analysis of the
concurring Justices or that would have differentiated be-
tween private actions to enforce the text of §601 and private
actions to enforce the regulations promulgated pursuant to
§602. See Guardians, 463 U. S., at 591 (principal opinion of
White, J.) (describing this history and noting that, up to that
point, no Justice had ever expressed disagreement with Jus-
tice Stewart’s analysis in Law).?

F. 3d 1352, 1356, n. 5 (CA6 1996); Larry P. v. Riles, 793 F. 2d 969, 981-982
(CA9 1986); Villanueva v. Carere, 85 F. 3d 481, 486 (CA10 1996). No
Court of Appeals has ever reached a contrary conclusion. But cf. New
York City Environmental Justice Alliance v. Giuliani, 214 F. 3d 65, 72
(CA2 2000) (suggesting that the question may be open).

2Indeed, it would have been remarkable if the majority had offered any
disagreement with the concurring analysis as the concurring Justices
grounded their argument in well-established principles for determining
the availability of remedies under regulations, principles that all but one
Member of the Court had endorsed the previous Term. See Mourning v.
Family Publications Service, Inc., 411 U. S. 356, 369 (1973); id., at 378
(Douglas, J., joined by Stewart and REHNQUIST, JJ., concurring in part
and dissenting in part) (agreeing with the majority’s analysis of the regula-
tion in question); but see id., at 383, n. 1 (Powell, J., dissenting) (reserving
analysis of the regulation’s validity). The other decision the concurring
Justices cited for this well-established principle was unanimous and only
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Five years later, we more explicitly considered whether a
private right of action exists to enforce the guarantees of
Title VI and its gender-based twin, Title IX. See Cannon
v. Unwersity of Chicago, 441 U. S. 677 (1979). In that case,
we examined the text of the statutes, analyzed the purpose
of the laws, and canvassed the relevant legislative history.
Our conclusion was unequivocal: “We have no doubt that
Congress intended to create Title IX remedies comparable
to those available under Title VI and that it understood Title
VI as authorizing an implied private cause of action for vic-
tims of the prohibited discrimination.” Id., at 703.

The majority acknowledges that Cannon is binding prece-
dent with regard to both Title VI and Title IX, ante, at
279-280, but seeks to limit the scope of its holding to cases
involving allegations of intentional diserimination. The dis-
tinction the majority attempts to impose is wholly foreign
to Cannon’s text and reasoning. The opinion in Cannon
consistently treats the question presented in that case as
whether a private right of action exists to enforce “Title 1X”
(and by extension “Title VI”),> and does not draw any dis-
tinctions between the various types of discrimination out-
lawed by the operation of those statutes. Though the opin-
ion did not reach out to affirmatively preclude the drawing
of every conceivable distinction, it could hardly have been
more clear as to the scope of its holding: A private right of
action exists for “victims of the prohibited discrimination.”
441 U. S., at 703 (emphasis added). Not some of the prohib-
ited discrimination, but all of it.*

five years old. See Thorpe v. Housing Authority of Durham, 393 U. S.
268 (1969).

3See Cannon, 441 U. S., at 687, 699, 702, n. 33, 703, 706, n. 40, 709.

4The majority is undoubtedly correct that Cannon was not a case about
the substance of Title IX but rather about the remedies available under
that statute. Therefore, Cannon cannot stand as a precedent for the
proposition either that Title IX and its implementing regulations reach
intentional discrimination or that they do not do so. What Cannon did
hold is that all the discrimination prohibited by the regulatory scheme
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Moreover, Cannon was itself a disparate-impact case. In
that case, the plaintiff brought suit against two private uni-
versities challenging medical school admissions policies that
set age limits for applicants. Plaintiff, a 39-year-old woman,
alleged that these rules had the effect of discriminating
against women because the incidence of interrupted higher
education is higher among women than among men. In pro-
viding a shorthand description of her claim in the text of the
opinion, we ambiguously stated that she had alleged that she
was denied admission “because she is a woman,” but we ap-
pended a lengthy footnote setting forth the details of her
disparate-impact claim. Other than the shorthand descrip-
tion of her claim, there is not a word in the text of the opinion
even suggesting that she had made the improbable allegation
that the University of Chicago and Northwestern University
had intentionally discriminated against women. In the con-
text of the entire opinion (including both its analysis and
its uncontested description of the facts of the case), that
single ambiguous phrase provides no basis for limiting the
case’s holding to incidents of intentional discrimination.
If anything, the fact that the phrase “because she is a
woman” encompasses both intentional and disparate-impact
claims should have made it clear that the reasoning in the
opinion was equally applicable to both types of claims. In
any event, the holding of the case certainly applied to the
disparate-impact claim that was described in detail in foot-
note 1 of the opinion, id., at 680.

Our fractured decision in Guardians Assn. v. Civil Serv.
Comm’n of New York City, 463 U. S. 582 (1983), reinforces
the conclusion that this issue is effectively settled. While

contained in Title IX may be the subject of a private lawsuit. As the
Court today concedes that Cannon’s holding applies to Title VI claims as
well as Title IX claims, ante, at 279-280, and assumes that the regulations
promulgated pursuant to § 602 are validly promulgated antidiscrimination
measures, ante, at 281-282, it is clear that today’s opinion is in substantial
tension with Cannon’s reasoning and holding.
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the various opinions in that case took different views as to
the spectrum of relief available to plaintiffs in Title VI cases,
a clear majority of the Court expressly stated that private
parties may seek injunctive relief against governmental
practices that have the effect of discriminating against racial
and ethnic minorities. Id., at 594-595, 607 (White, J.); id.,
at 634 (Marshall, J., dissenting); id., at 638 (STEVENS, J.,
joined by Brennan and Blackmun, JJ., dissenting). As this
case involves just such an action, its result ought to follow
naturally from Guardians.

As I read today’s opinion, the majority declines to accord
precedential value to Guardians because the five Justices
in the majority were arguably divided over the mechanism
through which private parties might seek such injunctive re-
lief.> This argument inspires two responses. First, to the
extent that the majority denies relief to the respondents
merely because they neglected to mention 42 U. S. C. §1983

5None of the relevant opinions was absolutely clear as to whether it
envisioned such suits as being brought directly under the statute or under
42 U. S. C. §1983. However, a close reading of the opinions leaves little
doubt that all of the Justices making up the Guardians majority contem-
plated the availability of private actions brought directly under the stat-
ute. Justice White fairly explicitly rested his conclusion on Cannon’s
holding that an implied right of action exists to enforce the terms of both
Title VI and Title IX. Guardians, 463 U. S., at 594-595. Given that fact
and the added consideration that his opinion appears to have equally con-
templated suits against private and public parties, it is clear that he envi-
sioned the availability of injunctive relief directly under the statute. Jus-
tice Marshall’s opinion never mentions § 1983 and refers simply to “Title
VI actions.” Id., at 625. In addition, his opinion can only be read as
contemplating suits on equal terms against both public and private grant-
ees, thus also suggesting that he assumed such suits could be brought
directly under the statute. That leaves my opinion. Like Justice White,
I made it quite clear that I believed the right to sue to enforce the
disparate-impact regulations followed directly from Cannon and, hence,
was built directly into the statute. 463 U. S., at 635-636, and n. 1. How-
ever, I did also note that, in the alternative, relief would be available in
that particular case under § 1983.
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in framing their Title VI claim, this case is something of a
sport. Litigants who in the future wish to enforce the Title
VI regulations against state actors in all likelihood must only
reference § 1983 to obtain relief; indeed, the plaintiffs in this
case (or other similarly situated individuals) presumably re-
tain the option of rechallenging Alabama’s English-only pol-
icy in a complaint that invokes §1983 even after today’s
decision.

More importantly, the majority’s reading of Guardians is
strained even in reference to the broader question whether
injunctive relief is available to remedy violations of the Title
VI regulations by nongovernmental grantees. As Guard-
ians involved an action against a governmental entity, mak-
ing §1983 relief available, the Court might have discussed
the availability of judicial relief without addressing the scope
of the implied private right of action available directly under
Title VI. See 463 U. S., at 638 (STEVENS, J.) (“Even if it
were not settled by now that Title VI authorizes appropriate
relief, both prospective and retroactive, to victims of racial
discrimination at the hands of recipients of federal funds, the
same result would follow in this case because the petitioners
have sought relief under 42 U.S. C. §1983” (emphasis de-
leted)). However, the analysis in each of the relevant opin-
ions did not do so.® Rather than focusing on considerations

5The Court today cites one sentence in my final footnote in Guardians
that it suggests is to the contrary. Ante, at 283 (citing 463 U. S., at 645,
n. 18). However, the Court misreads that sentence. In his opinion in
Guardians, Justice Powell had stated that he would affirm the judgment
for the reasons stated in his dissent in Cannon, see 463 U. S., at 609-610
(opinion concurring in judgment), and that he would also hold that private
actions asserting violations of Title VI could not be brought under § 1983,
id., at 610, and n. 3. One reason that he advanced in support of these
conclusions was his view that the standard of proof in a §1983 action
against public officials would differ from the standard in an action against
private defendants. Id., at 608, n. 1. In a footnote at the end of my
opinion, id., at 645, n. 18, I responded (perhaps inartfully) to Justice
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specific to § 1983, each of these opinions looked instead to our
opinion in Cannon, to the intent of the Congress that
adopted Title VI and the contemporaneous executive deci-
sionmakers who crafted the disparate-impact regulations,
and to general principles of remediation.”

In summary, there is clear precedent of this Court for the
proposition that the plaintiffs in this case can seek injunctive
relief either through an implied right of action or through
§1983. Though the holding in Guardians does not compel
the conclusion that a private right of action exists to enforce
the Title VI regulations against private parties, the ration-
ales of the relevant opinions strongly imply that result.
When that fact is coupled with our holding in Cannon and
our unanimous decision in Lau, the answer to the question
presented in this case is overdetermined.®* Even absent my

Powell. I noted that the fact that § 1983 authorizes a lawsuit against the
police department based on its violation of the governing administrative
regulations did not mean, as Justice Powell had suggested, “that a similar
action would be unavailable against a similarly situated private party.”
Ibid. T added the sentence that the Court quotes today, ante, at 283, not
to reserve a question, but rather to explain that the record did not support
Justice Powell’s hypothesis regarding the standard of proof. I thought
then, as I do now, that a violation of regulations adopted pursuant to Title
VI may be established by proof of discriminatory impact in a § 1983 action
against state actors and also in an implied action against private parties.
See n. 5, supra. Contrary to the Court’s partial quotation of my opinion,
see ante, at 283-284, n. 3, what I wrote amply reflected what I thought.
See 463 U. S., at 635 (“a private action against recipients of federal funds”);
id., at 636 (“implied caus[e] of action”); id., at 638 (“Title VI authorizes
appropriate relief”).

Justice Powell was quite correct in noting that it would be anomalous
to assume that Congress would have intended to make it easier to recover
from public officials than from private parties. That anomaly, however,
does not seem to trouble the majority today.

“See n. 5, supra.

8See also Bazemore v. Friday, 478 U. S. 385 (1986) (per curiam,) (adjudi-
cating on the merits a claim brought under Title VI regulations).
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continued belief that Congress intended a private right of
action to enforce both Title VI and its implementing regula-
tions, I would answer the question presented in the affirma-
tive and affirm the decision of the Court of Appeals as a
matter of stare decisis.”

9The settled expectations the Court undercuts today derive not only
from judicial decisions, but also from the consistent statements and actions
of Congress. Congress’ actions over the last two decades reflect a clear
understanding of the existence of a private right of action to enforce Title
VI and its implementing regulations. In addition to numerous other
small-scale amendments, Congress has twice adopted legislation expand-
ing the reach of Title VI. See Civil Rights Restoration Act of 1987, §6,
102 Stat. 31 (codified at 42 U. S. C. §2000d-4a) (expanding definition of
“program”); Rehabilitation Act Amendments of 1986, § 1003, 100 Stat. 1845
(codified at 42 U. S. C. §2000d-7) (explicitly abrogating States’ Eleventh
Amendment immunity in suits under Title VI).

Both of these bills were adopted after this Court’s decisions in Lau,
Cannon, and Guardians, and after most of the Courts of Appeals had
affirmatively acknowledged an implied private right of action to enforce
the disparate-impact regulations. Their legislative histories explicitly re-
flect the fact that both proponents and opponents of the bills assumed
that the full breadth of Title VI (including the disparate-impact regula-
tions promulgated pursuant to it) would be enforceable in private actions.
See, e. g., Civil Rights Act of 1984: Hearings on S. 2658 before the Sub-
committee on the Constitution of the Senate Committee on the Judiciary,
98th Cong., 2d Sess., 530 (1984) (memo from the Office of Management and
Budget objecting to the Civil Rights Restoration Act of 1987 because it
would bring more entities within the scope of Title VI, thereby subjecting
them to “private lawsuits” to enforce the disparate-impact regulations);
1d., at 532 (same memo warning of a proliferation of “discriminatory ef-
fects” suits by “members of the bar” acting as “private Attorneys Gen-
eral”); 134 Cong. Rec. 4257 (1988) (statement of Sen. Hatch) (arguing that
the disparate-impact regulations go too far and noting that that is a partie-
ular problem because, “[olf course, advocacy groups will be able to bring
private lawsuits making the same allegations before federal judges”); see
also Brief for United States 24, n. 16 (collecting testimony of academics
advising Congress that private lawsuits were available to enforce the
disparate-impact regulations under existing precedent).

Thus, this case goes well beyond the normal situation in which, “after a
comprehensive reeaxmination and significant amendment,” Congress “left
intact the statutory provisions under which the federal courts had implied
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II

Underlying the majority’s dismissive treatment of our
prior cases is a flawed understanding of the structure of Title
VI and, more particularly, of the relationship between §§ 601
and 602. To some extent, confusion as to the relationship
between the provisions is understandable, as Title VI is a
deceptively simple statute. Section 601 of the Act lays out
its straightforward commitment: “No person in the United
States shall, on the ground of race, color, or national origin,
be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or ac-
tivity receiving Federal financial assistance.” 42 U.S.C.
§2000d. Section 602 “authorize[s] and direct[s]” all federal
departments and agencies empowered to extend federal fi-
nancial assistance to issue “rules, regulations, or orders of
general applicability” in order to “effectuate” § 601’s antidis-
crimination mandate. 42 U. S. C. §2000d-1.1°

On the surface, the relationship between §§601 and 602 is
unproblematic—§ 601 states a basic principle, §602 author-
izes agencies to develop detailed plans for defining the con-
tours of the principle and ensuring its enforcement. In the
context of federal civil rights law, however, nothing is ever
so simple. As actions to enforce §601’s antidiscrimination
principle have worked their way through the courts, we have
developed a body of law giving content to §601’s broadly
worded commitment. FE.g., United States v. Fordice, 505
U.S. 717, 732, n. 7 (1992); Guardians Assn. v. Civil Serv.

a private cause of action.” Merrill Lynch, Pierce, Fenner & Smith, Inc.
v. Curran, 456 U. S. 353, 381-382 (1982). Here, there is no need to rest
on presumptions of knowledge and ratification, because the direct evidence
of Congress’ understanding is plentiful.

19The remainder of Title VI provides for judicial and administrative
review of agency actions taken pursuant to the statute, 42 U.S. C.
§2000d-2; imposes certain limitations not at issue in this case, §§2000d-3
to 2000d—4; and defines some of the terms found in the other provisions of
the statute, §2000d-4a.
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Comm’n of New York City, 463 U. S. 582 (1983); Regents of
Univ. of Cal. v. Bakke, 438 U. S. 265 (1978).  As the majority
emphasizes today, the Judiciary’s understanding of what con-
duct may be remedied in actions brought directly under § 601
is, in certain ways, more circumscribed than the conduct pro-
hibited by the regulations. See, e. g., ante, at 280-281.

Given that seeming peculiarity, it is necessary to examine
closely the relationship between §§601 and 602, in order to
understand the purpose and import of the regulations at
issue in this case. For the most part, however, the majority
ignores this task, assuming that the judicial decisions inter-
preting §601 provide an authoritative interpretation of its
true meaning and treating the regulations promulgated by
the agencies charged with administering the statute as poor
stepcousins—either parroting the text of §601 (in the case
of regulations that prohibit intentional discrimination) or
forwarding an agenda untethered to §601’s mandate (in the
case of disparate-impact regulations).

The majority’s statutory analysis does violence to both the
text and the structure of Title VI. Section 601 does not
stand in isolation, but rather as part of an integrated re-
medial scheme. Section 602 exists for the sole purpose of
forwarding the antidiscrimination ideals laid out in §601.1
The majority’s persistent belief that the two sections some-
how forward different agendas finds no support in the stat-
ute. Nor does Title VI anywhere suggest, let alone state,
that for the purpose of determining their legal effect, the
“rules, regulations, [and] orders of general applicability”
adopted by the agencies are to be bifurcated by the Judiciary
into two categories based on how closely the courts believe
the regulations track the text of §601.

1See 42 U.S.C. §2000d-1 (§602) (“Each Federal department and
agency which is empowered to extend Federal financial assistance . . . is
authorized and directed to effectuate the provisions of [§601] . . . by issu-
ing rules, regulations, or orders of general applicability”).
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What makes the Court’s analysis even more troubling is
that our cases have already adopted a simpler and more sen-
sible model for understanding the relationship between the
two sections. For three decades, we have treated §602 as
granting the responsible agencies the power to issue broad
prophylactic rules aimed at realizing the vision laid out in
§601, even if the conduct captured by these rules is at times
broader than that which would otherwise be prohibited.

In Lau, our first Title VI case, the only three Justices
whose understanding of §601 required them to reach the
question explicitly endorsed the power of the agencies to
adopt broad prophylactic rules to enforce the aims of the
statute. As Justice Stewart explained, regulations promul-
gated pursuant to §602 may “go beyond . .. §601” as long as
they are “reasonably related” to its antidiscrimination man-
date. 414 U. S., at 571 (Stewart, J., joined by Burger, C. J.,
and Blackmun, J., concurring in result). In Guardians, at
least three Members of the Court adopted a similar under-
standing of the statute. See 463 U. S., at 643 (STEVENS, J.,
joined by Brennan and Blackmun, JJ., dissenting). Finally,
just 16 years ago, our unanimous opinion in Alexander v.
Choate, 469 U. S. 287 (1985), treated this understanding of
Title VI’s structure as settled law. Writing for the Court,
Justice Marshall aptly explained the interpretation of § 602’s
grant of regulatory power that necessarily underlies our
prior case law: “In essence, then, we [have] held that Title
VI [has] delegated to the agencies in the first instance the
complex determination of what sorts of disparate impacts
upon minorities constituted sufficiently significant social
problems, and [are] readily enough remediable, to warrant
altering the practices of the federal grantees that [have]
produced those impacts.” Id., at 293-294.

This understanding is firmly rooted in the text of Title
VI. As §602 explicitly states, the agencies are authorized
to adopt regulations to “effectuate” § 601’s antidiserimination
mandate. 42 U.S. C. §2000d-1. The plain meaning of the
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text reveals Congress’ intent to provide the relevant agen-
cies with sufficient authority to transform the statute’s broad
aspiration into social reality. So too does a lengthy, consist-
ent, and impassioned legislative history.'?

This legislative design reflects a reasonable—indeed in-
spired—model for attacking the often-intractable problem of
racial and ethnic discrimination. On its own terms, the stat-
ute supports an action challenging policies of federal grant-
ees that explicitly or unambiguously violate antidiscrimina-
tion norms (such as policies that on their face limit benefits
or services to certain races). With regard to more subtle
forms of discrimination (such as schemes that limit benefits
or services on ostensibly race-neutral grounds but have the
predictable and perhaps intended consequence of materially
benefiting some races at the expense of others), the statute
does not establish a static approach but instead empowers
the relevant agencies to evaluate social circumstances to de-
termine whether there is a need for stronger measures.!

2See, e. g., 110 Cong. Rec. 6543 (1964) (statement of Sen. Humphrey)
(“Simple justice requires that public funds, to which all taxpayers of
all races contribute, not be spent in any fashion which encourages, en-
trenches, subsidizes, or results in racial discrimination”); id., at 1520
(statement of Rep. Celler) (describing § 602 as requiring federal agencies
to “reexamine” their programs “to make sure that adequate action has
been taken to preclude . . . discrimination”).

11t is important, in this context, to note that regulations prohibiting
policies that have a disparate impact are not necessarily aimed only—
or even primarily—at unintentional discrimination. Many policies whose
very intent is to discriminate are framed in a race-neutral manner. It
is often difficult to obtain direct evidence of this motivating animus.
Therefore, an agency decision to adopt disparate-impact regulations may
very well reflect a determination by that agency that substantial inten-
tional discrimination pervades the industry it is charged with regulating
but that such discrimination is difficult to prove directly. As I have
stated before: “Frequently the most probative evidence of intent will be
objective evidence of what actually happened rather than evidence de-
scribing the subjective state of mind of the actor.” Washington v. Davis,
426 U. S. 229, 253 (1976) (concurring opinion). On this reading, Title VI
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Such an approach builds into the law flexibility, an ability to
make nuanced assessments of complex social realities, and
an admirable willingness to credit the possibility of progress.

The “effects” regulations at issue in this case represent
the considered judgment of the relevant agencies that dis-
crimination on the basis of race, ethnicity, and national origin
by federal contractees are significant social problems that
might be remedied, or at least ameliorated, by the applica-
tion of a broad prophylactic rule. Given the judgment un-
derlying them, the regulations are inspired by, at the service
of, and inseparably intertwined with §601’s antidiscrimina-
tion mandate. Contrary to the majority’s suggestion, they
“applly]” §601’s prohibition on discrimination just as surely
as the intentional discrimination regulations the majority
concedes are privately enforceable. Ante, at 284.

To the extent that our prior cases mischaracterize the rela-
tionship between §§601 and 602, they err on the side of un-
derestimating, not overestimating, the connection between
the two provisions. While our cases have explicitly adopted
an understanding of § 601’s scope that is somewhat narrower
than the reach of the regulations,* they have done so in an
unorthodox and somewhat haphazard fashion.

Our conclusion that the legislation only encompasses inten-
tional discrimination was never the subject of thorough con-
sideration by a Court focused on that question. In Bakke,
five Members of this Court concluded that §601 only pro-
hibits race-based affirmative-action programs in situations
where the Equal Protection Clause would impose a similar
ban. 438 U. S., at 287 (principal opinion of Powell, J.); id., at

simply accords the agencies the power to decide whether or not to credit
such evidence.

14 See, e.g., Alexander v. Choate, 469 U. S. 287, 293 (1985) (stating, in
dicta, “Title VT itself directly reachles] only instances of intentional dis-
crimination”); Guardians Assn. v. Civil Serv. Comm’n of New York City,
463 U. S. 582 (1983) (in separate opinions, seven Justices indicate that § 601
on its face bars only intentional discrimination).
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325, 328, 352 (Brennan, J., joined by White, Marshall, and
Blackmun, JJ., concurring in judgment in part and dissenting
in part).’® In Guardians, the majority of the Court held
that the analysis of those five Justices in Bakke compelled as
a matter of stare decisis the conclusion that §601 does not
on its own terms reach disparate-impact cases. 463 U.S.,
at 610-611 (Powell, J., concurring in judgment); id., at 612
(O’CONNOR, J., concurring in judgment); id., at 642 (STE-
VENS, J., joined by Brennan and Blackmun, JJ., dissenting).
However, the opinions adopting that conclusion did not en-
gage in any independent analysis of the reach of §601. In-
deed, the only writing on this subject came from two of the
five Members of the Bakke “majority,” each of whom wrote
separately to reject the remaining Justices’ understanding of
their opinions in Bakke and to insist that §601 does in fact
reach some instances of unintentional discrimination. 463
U. S., at 589-590 (White, J.); id., at 623-624 (Marshall, J., dis-
senting).’® The Court’s occasional rote invocation of this
Guardians majority in later cases ought not obscure the fact
that the question whether §601 applies to disparate-impact
claims has never been analyzed by this Court on the merits.!”

15 Of course, those five Justices divided over the application of the Equal
Protection Clause—and by extension Title VI—to affirmative action cases.
Therefore, it is somewhat strange to treat the opinions of those five Jus-
tices in Bakke as constituting a majority for any particular substantive
interpretation of Title VI.

16The fact that Justices Marshall and White both felt that the opinion
they coauthored in Bakke did not resolve the question whether Title VI
on its face reaches disparate-impact claims belies the majority’s assertion
that Bakke “had drawn precisely that distinction,” ante, at 283, n. 2, much
less its implication that it would have been “absurd” to think otherwise,
ibid.

"Tn this context, it is worth noting that in a variety of other settings
the Court has interpreted similarly ambiguous civil rights provisions to
prohibit some policies based on their disparate impact on a protected
group. See, e. g., Griggs v. Duke Power Co., 401 U. S. 424, 432 (1971) (Title
VID); City of Rome v. United States, 446 U. S. 156, 172-173 (1980) (§5
of the Voting Rights Act); cf. Alexander v. Choate, 469 U. S., at 292-296
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In addition, these Title VI cases seemingly ignore the
well-established principle of administrative law that is now
most often described as the “Chevron doctrine.” See Chev-
ron U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837 (1984). In most other contexts, when the agen-
cies charged with administering a broadly worded statute
offer regulations interpreting that statute or giving con-
crete guidance as to its implementation, we treat their inter-
pretation of the statute’s breadth as controlling unless it pre-
sents an unreasonable construction of the statutory text.
See ibid. While there may be some dispute as to the bound-
aries of Chevron deference, see, e. g., Christensen v. Harris
County, 529 U. S. 576 (2000), it is paradigmatically appro-
priate when Congress has clearly delegated agencies the
power to issue regulations with the force of law and es-
tablished formal procedures for the promulgation of such
regulations.!®

If we were writing on a blank slate, we might very well
conclude that Chevron and similar cases decided both before
and after Guardians provide the proper framework for
understanding the structure of Title VI. Under such a read-
ing there would be no incongruity between §§601 and 602.
Instead, we would read §602 as granting the federal agen-
cies responsible for distributing federal funds the authority

(explaining why the Rehabilitation Act of 1973, which was modeled after
§601, might be considered to reach some instances of disparate impact and
then assuming that it does for purposes of deciding the case).

1n relying on the Chevron doctrine, I do not mean to suggest that
our decision in Chevron stated a new rule that requires the wholesale
reconsideration of our statutory interpretation precedents. Instead,
I continue to adhere to my position in Sullivan v. Everhart, 494 U. S. 83,
103-104, n. 6 (1990) (stating that Chevron merely summarized “well-
settled principles”). In suggesting that, with regard to Title VI, we
might reconsider whether our prior decisions gave sufficient deference to
the agencies’ interpretation of the statute, I do no more than question
whether in this particular instance we paid sufficient consideration to
those “well-settled principles.”
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to issue regulations interpreting §601 on the assumption
that their construction will—if reasonable—be incorporated
into our understanding of §601’s meaning.'?

To resolve this case, however, it is unnecessary to answer
the question whether our cases interpreting the reach of
§601 should be reinterpreted in light of Chevron. If one
understands the relationship between §§ 601 and 602 through
the prism of either Chevron or our prior Title VI cases, the
question presented all but answers itself. If the regulations
promulgated pursuant to §602 are either an authoritative
construction of §601’s meaning or prophylactic rules neces-
sary to actualize the goals enunciated in § 601, then it makes
no sense to differentiate between private actions to enforce
§601 and private actions to enforce §602. There is but one
private action to enforce Title VI, and we already know that
such an action exists.?’ See Cannon, 441 U. S., at 703.

Y The legislative history strongly indicates that the Congress that
adopted Title VI and the administration that proposed the statute in-
tended that the agencies and departments would utilize the authority
granted under § 602 to shape the substantive contours of §601. For exam-
ple, during the hearings that preceded the passage of the statute, Attor-
ney General Kennedy agreed that the administrators of the various agen-
cies would have the power to define “what constitutes discrimination”
under Title VI and “what acts or omissions are to be forbidden.” Civil
Rights—The President’s Program, 1963: Hearings before the Senate Com-
mittee on the Judiciary, 88th Cong., 1st Sess., 399-400 (1963); see also Civil
Rights: Hearings before the House Committee on the Judiciary, 88th
Cong., 1st Sess., pt. 4, p. 2740 (1963) (remarks of Attorney General Ken-
nedy) (only after the agencies “establish the rules” will recipients “under-
stand what they can and cannot do”). It was, in fact, concern for this
broad delegation that inspired Congress to amend the pending bill to en-
sure that all regulations issued pursuant to Title VI would have to be
approved by the President. See 42 U. S. C. §2000d-1 (laying out the re-
quirement); 110 Cong. Rec. 2499 (1964) (remarks of Rep. Lindsay introduc-
ing the amendment). For further discussion of this legislative history, see
Guardians, 463 U. S., at 615-624 (Marshall, J., dissenting); Abernathy,
Title VI and the Constitution: A Regulatory Model for Defining “Discrimi-
nation,” 70 Geo. L. J. 1 (1981).

20The majority twice suggests that I “be[g] the question” whether a
private right of action to enforce Title VI necessarily encompasses a right
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III

The majority couples its flawed analysis of the structure
of Title VI with an uncharitable understanding of the sub-
stance of the divide between those on this Court who are
reluctant to interpret statutes to allow for private rights of
action and those who are willing to do so if the claim of right
survives a rigorous application of the criteria set forth in
Cort v. Ash, 422 U. S. 66 (1975). As the majority narrates
our implied right of action jurisprudence, ante, at 286-287,
the Court’s shift to a more skeptical approach represents the
rejection of a common-law judicial activism in favor of a prin-
cipled recognition of the limited role of a contemporary “fed-
eral tribuna[l]l.” Amnte, at 287. According to its analysis,
the recognition of an implied right of action when the text
and structure of the statute do not absolutely compel such a
conclusion is an act of judicial self-indulgence. As much as
we would like to help those disadvantaged by discrimination,
we must resist the temptation to pour ourselves “one last
drink.” Ibid. To do otherwise would be to “ventur[e] be-
yond Congress’s intent.” Ibid.

Overwrought imagery aside, it is the majority’s approach
that blinds itself to congressional intent. While it remains
true that, if Congress intends a private right of action to
support statutory rights, “the far better course is for it to
specify as much when it creates those rights,” Cannon, 441

of action to enforce the regulations validly promulgated pursuant to the
statute. Ante, at 283, n. 2, 293, n. 8. As the above analysis demon-
strates, I do no such thing. On the contrary, I demonstrate that the
disparate-impact regulations promulgated pursuant to § 602 are—and have
always been considered to be—an important part of an integrated reme-
dial scheme intended to promote the statute’s antidiscrimination goals.
Given that fact, there is simply no logical or legal justification for differ-
entiating between actions to enforce the regulations and actions to enforce
the statutory text. Furthermore, as my integrated approach reflects the
longstanding practice of this Court, see n. 2, supra, it is the majority’s
largely unexplained assumption that a private right of action to enforce
the disparate-impact regulations must be independently established that
“begs the question.”
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U. S., at 717, its failure to do so does not absolve us of the
responsibility to endeavor to discern its intent. In a series
of cases since Cort v. Ash, we have laid out rules and devel-
oped strategies for this task.

The very existence of these rules and strategies assumes
that we will sometimes find manifestations of an implicit in-
tent to create such a right. Our decision in Cannon repre-
sents one such occasion. As the Canmnon opinion iterated
and reiterated, the question whether the plaintiff had a right
of action that could be asserted in federal court was a “ques-
tion of statutory construction,” 441 U. S., at 688; see also id.,
at 717 (REHNQUIST, J., concurring), not a question of policy
for the Court to decide. Applying the Cort v. Ash factors,
we examined the nature of the rights at issue, the text and
structure of the statute, and the relevant legislative his-
tory.?! Our conclusion was that Congress unmistakably in-
tended a private right of action to enforce both Title IX and
Title VI. Our reasoning—and, as I have demonstrated, our
holding—was equally applicable to intentional discrimination
and disparate-impact claims.?

Underlying today’s opinion is the conviction that Cannon
must be cabined because it exemplifies an “expansive rights-

21'The text of the statute contained “an unmistakable focus on the bene-
fited class,” 441 U. S., at 691; its legislative history “rather plainly indicates
that Congress intended to create such a remedy,” id., at 694; the legisla-
tors’ repeated references to private enforcement of Title VI reflected
“their intent with respect to Title IX,” id., at 696—698; and the absence of
legislative action to change the prevailing view with respect to Title VI
left us with “no doubt that Congress intended to create Title IX remedies
comparable to those available under Title VI and that it understood Title
VT as authorizing an implied private cause of action for victims of prohib-
ited discrimination,” id., at 703.

2We should not overlook the fact that Cannon was decided after the
Bakke majority had concluded that the coverage of Title VI was co-
extensive with the coverage of the Equal Protection Clause.
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creating approach.” Franklin v. Gwinnett County Public
Schools, 503 U. S. 60, 77 (1992) (SCALIA, J., concurring in
judgment). But, as I have taken pains to explain, it was
Congress, not the Court, that created the cause of action, and
it was the Congress that later ratified the Cannon holding in
1986 and again in 1988. See 503 U. S., at 72-73.

In order to impose its own preferences as to the availabil-
ity of judicial remedies, the Court today adopts a methodol-
ogy that blinds itself to important evidence of congressional
intent. It is one thing for the Court to ignore the import of
our holding in Cannon, as the breadth of that precedent is a
matter upon which reasonable jurists may differ. It is en-
tirely another thing for the majority to ignore the reasoning
of that opinion and the evidence contained therein, as those
arguments and that evidence speak directly to the question
at issue today. As I stated above, see n. 21, supra, Cannon
carefully explained that both Title VI and Title IX were in-
tended to benefit a particular class of individuals, that the
purposes of the statutes would be furthered rather than frus-
trated by the implication of a private right of action, and
that the legislative histories of the statutes support the con-
clusion that Congress intended such a right. See also Part
IV, infra. Those conclusions and the evidence supporting
them continue to have force today.

Similarly, if the majority is genuinely committed to deci-
phering congressional intent, its unwillingness to even con-
sider evidence as to the context in which Congress legislated
is perplexing. Congress does not legislate in a vacuum. As
the respondents and the Government suggest, and as we
have held several times, the objective manifestations of con-
gressional intent to create a private right of action must be
measured in light of the enacting Congress’ expectations as
to how the judiciary might evaluate the question. See
Thompson v. Thompson, 484 U. S. 174 (1988); Merrill Lynch,



314 ALEXANDER ». SANDOVAL

STEVENS, J., dissenting

Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 378—
379 (1982); Cannon, 441 U. S., at 698-699.2

At the time Congress was considering Title VI, it was nor-
mal practice for the courts to infer that Congress intended a
private right of action whenever it passed a statute designed
to protect a particular class that did not contain enforcement
mechanisms which would be thwarted by a private remedy.
See Merrill Lynch, 456 U. S., at 374-375 (discussing this his-
tory). Indeed, the very year Congress adopted Title VI,
this Court specifically stated that “it is the duty of the courts
to be alert to provide such remedies as are necessary to
make effective the congressional purpose.” J. I. Case Co. v.
Borak, 377 U.S. 426, 433 (1964). Assuming, as we must,
that Congress was fully informed as to the state of the law,
the contemporary context presents important evidence as to
Congress’ intent—evidence the majority declines to consider.

Ultimately, respect for Congress’ prerogatives is measured
in deeds, not words. Today, the Court coins a new rule,
holding that a private cause of action to enforce a statute
does not encompass a substantive regulation issued to effec-
tuate that statute unless the regulation does nothing more
than “authoritatively construe the statute itself.” Amnte, at
284.2* This rule might be proper if we were the kind of

2 Like any other type of evidence, contextual evidence may be trumped
by other more persuasive evidence. Thus, the fact that, when evaluating
older statutes, we have at times reached the conclusion that Congress did
not imply a private right of action does not have the significance the ma-
jority suggests. Ante, at 287-288.

24 Only one of this Court’s myriad private right of action cases even hints
at such a rule. See Central Bank of Denver, N. A. v. First Interstate
Bank of Denver, N. A., 511 U.S. 164, 173 (1994). Even that decision,
however, does not fully support the majority’s position for two important
reasons. First, it is not at all clear that the majority opinion in that case
simply held that the regulation in question could not be enforced by pri-
vate action; the opinion also permits the reading, assumed by the dissent,
that the majority was in effect invalidating the regulation in question.
Id., at 200 (STEVENS, J., dissenting) (“The majority leaves little doubt that
the Exchange Act does not even permit the SEC to pursue aiders and
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“common-law court” the majority decries, ante, at 287, in-
venting private rights of action never intended by Congress.
For if we are not construing a statute, we certainly may re-
fuse to create a remedy for violations of federal regulations.
But if we are faithful to the commitment to discerning con-
gressional intent that all Members of this Court profess, the
distinction is untenable. There is simply no reason to as-
sume that Congress contemplated, desired, or adopted a dis-
tinction between regulations that merely parrot statutory
text and broader regulations that are authorized by statu-
tory text.?
v

Beyond its flawed structural analysis of Title VI and an
evident antipathy toward implied rights of action, the major-
ity offers little affirmative support for its conclusion that
Congress did not intend to create a private remedy for viola-
tions of the Title VI regulations.?® The Court offers essen-

abettors in civil enforcement actions under § 10(b) and Rule 10b—5"). Sec-
ond, that case involved a right of action that the Court has forthrightly
acknowledged was judicially created in exactly the way the majority now
condemns. See, e. g., Blue Chip Stamps v. Manor Drug Stores, 421 U. S.
723, 737 (1975) (describing private actions under Rule 10b-5 as “a judicial
oak which has grown from little more than a legislative acorn”). As the
action in question was in effect a common-law right, the Court was more
within its rights to limit that remedy than it would be in a case, such as
this one, where we have held that Congress clearly intended such a right.

% See Guardians, 463 U. S., at 636 (STEVENS, J., dissenting) (“It is one
thing to conclude, as the Court did in Cannon, that the 1964 Congress,
legislating when implied causes of action were the rule rather than the
exception, reasonably assumed that the intended beneficiaries of Title VI
would be able to vindicate their rights in court. It is quite another thing
to believe that the 1964 Congress substantially qualified that assumption
but thought it unnecessary to tell the Judiciary about the qualification”).

26 The majority suggests that its failure to offer such support is irrele-
vant, because the burden is on the party seeking to establish the existence
of an implied right of action. Amnte, at 293, n. 8. That response confuses
apples and oranges. Undoubtedly, anyone seeking to bring a lawsuit has
the burden of establishing that private individuals have the right to bring
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tially two reasons for its position. First, it attaches signifi-
cance to the fact that the “rights-creating” language in § 601
that defines the classes protected by the statute is not re-
peated in §602. Ante, at 288-289. But, of course, there
was no reason to put that language in §602 because it is
perfectly obvious that the regulations authorized by §602
must be designed to protect precisely the same people pro-
tected by §601. Moreover, it is self-evident that, linguistic
niceties notwithstanding, any statutory provision whose
stated purpose is to “effectuate” the eradication of racial and
ethnic discrimination has as its “focus” those individuals who,
absent such legislation, would be subject to discrimination.

Second, the Court repeats the argument advanced and re-
jected in Cannon that the express provision of a fund cutoff
remedy “suggests that Congress intended to preclude oth-
ers.” Ante, at 290. In Cannon, 441 U. S., at 704-708, we
carefully explained why the presence of an explicit mecha-
nism to achieve one of the statute’s objectives (ensuring that
federal funds are not used “to support discriminatory prac-
tices”) does not preclude a conclusion that a private right of
action was intended to achieve the statute’s other principal
objective (“to provide individual citizens effective protection
against those practices”). In support of our analysis, we of-
fered policy arguments, cited evidence from the legislative
history, and noted the active support of the relevant agen-
cies. Ibid. In today’s decision, the Court does not grapple

such a suit. However, once the courts have examined the statutory
scheme under which the individual seeks to bring a suit and determined
that a private right of action does exist, judges who seek to impose hereto-
fore unrecognized limits on that right have a responsibility to offer rea-
soned arguments drawn from the text, structure, or history of that statute
in order to justify such limitations. Moreover, in this case, the respond-
ents have marshaled substantial affirmative evidence that a private right
of action exists to enforce Title VI and the regulations validly promulgated
thereunder. See supra, at 313. It strikes me that it aids rather than
hinders their case that this evidence is already summarized in an opinion
of this Court. See Cannon, 441 U. S., at 691-703.
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with—indeed, barely acknowledges—our rejection of this ar-
gument in Cannon.

Like much else in its opinion, the present majority’s un-
willingness to explain its refusal to find the reasoning in
Cannon persuasive suggests that today’s decision is the un-
conscious product of the majority’s profound distaste for im-
plied causes of action rather than an attempt to discern the
intent of the Congress that enacted Title VI of the Civil
Rights Act of 1964. Its colorful disclaimer of any interest
in “venturing beyond Congress’s intent,” ante, at 287, has a
hollow ring.

v

The question the Court answers today was only an open
question in the most technical sense. Given the prevailing
consensus in the Courts of Appeals, the Court should have
declined to take this case. Having granted certiorari, the
Court should have answered the question differently by sim-
ply according respect to our prior decisions. But most im-
portantly, even if it were to ignore all of our post-1964 writ-
ing, the Court should have answered the question differently
on the merits.

I respectfully dissent.
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ATWATER ET AL. v. CITY OF LAGO VISTA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 99-1408. Argued December 4, 2000—Decided April 24, 2001

Texas law makes it a misdemeanor, punishable only by a fine, either for a
front-seat passenger in a car equipped with safety belts not to wear one
or for the driver to fail to secure any small child riding in front. The
warrantless arrest of anyone violating these provisions is expressly au-
thorized by statute, but the police may issue citations in lieu of arrest.
Petitioner Atwater drove her truck in Lago Vista, Texas, with her small
children in the front seat. None of them was wearing a seatbelt. Re-
spondent Turek, then a Lago Vista policeman, observed the seatbelt
violations, pulled Atwater over, verbally berated her, handcuffed her,
placed her in his squad car, and drove her to the local police station,
where she was made to remove her shoes, jewelry, and eyeglasses, and
empty her pockets. Officers took her “mug shot” and placed her, alone,
in a jail cell for about an hour, after which she was taken before a
magistrate and released on bond. She was charged with, among other
things, violating the seatbelt law. She pleaded no contest to the seat-
belt misdemeanors and paid a $50 fine. She and her husband (collec-
tively Atwater) filed suit under 42 U. S. C. §1983, alleging, inter alia,
that the actions of respondents (collectively City) had violated her
Fourth Amendment right to be free from unreasonable seizure. Given
her admission that she had violated the law and the absence of any
allegation that she was harmed or detained in any way inconsistent with
the law, the District Court ruled the Fourth Amendment claim meritless
and granted the City summary judgment. Sitting en banc, the Fifth
Circuit affirmed. Relying on Whren v. United States, 517 U. S. 806,
817-818, the court observed that, although the Fourth Amendment gen-
erally requires a balancing of individual and governmental interests, the
result is rarely in doubt where an arrest is based on probable cause.
Because no one disputed that Turek had probable cause to arrest At-
water, and there was no evidence the arrest was conducted in an ex-
traordinary manner, unusually harmful to Atwater’s privacy interests,
the court held the arrest not unreasonable for Fourth Amendment
purposes.

Held: The Fourth Amendment does not forbid a warrantless arrest for a

minor criminal offense, such as a misdemeanor seatbelt violation punish-
able only by a fine. Pp. 326-355.
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(a) In reading the Fourth Amendment, the Court is guided by the
traditional protections against unreasonable searches and seizures af-
forded by the common law at the time of the framing. E.g., Wilson
v. Arkansas, 514 U.S. 927, 931. Atwater contends that founding-era
common-law rules forbade officers to make warrantless misdemeanor
arrests except in cases of “breach of the peace,” a category she claims
was then understood narrowly as covering only those nonfelony offenses
involving or tending toward violence. Although this argument is not
insubstantial, it ultimately fails. Pp. 326-345.

(1) Even after making some allowance for variations in the pre-
founding English common-law usage of “breach of the peace,” the
founding-era common-law rules were not nearly as clear as Atwater
claims. Pp. 327-335.

(i) A review of the relevant English decisions, as well as English
and colonial American legal treatises, legal dictionaries, and procedure
manuals, demonstrates disagreement, not unanimity, with respect to of-
ficers’ warrantless misdemeanor arrest power. On one side, eminent
authorities support Atwater’s position that the common law confined
warrantless misdemeanor arrests to actual breaches of the peace. See,
e.g., Queen v. Tooley, 2 Ld. Raym. 1296, 1301, 92 Eng. Rep. 349,
352. However, there is also considerable evidence of a broader con-
ception of common-law misdemeanor arrest authority unlimited by
any breach-of-the-peace condition. See, e. g., Holyday v. Oxenbridge,
Cro. Car. 234, 79 Eng. Rep. 805, 805-806; 2 M. Hale, Pleas of the Crown
88. Thus, the Court is not convinced that Atwater’s is the correct,
or even necessarily the better, reading of the common-law history.
Pp. 328-332.

(ii) A second, and equally serious, problem for Atwater’s histori-
cal argument is posed by various statutes enacted by Parliament well
before this Republic’s founding that authorized peace officers (and even
private persons) to make warrantless arrests for all sorts of relatively
minor offenses unaccompanied by violence, including, among others,
nightwalking, unlawful game playing, profane cursing, and negligent
carriage driving. Pp. 333-335.

(2) An examination of specifically American evidence is to the same
effect. Neither the history of the framing era nor subsequent legal de-
velopment indicates that the Fourth Amendment was originally under-
stood, or has traditionally been read, to embrace Atwater’s position.
Pp. 336-345.

(i) Atwater has cited no particular evidence that those who
framed and ratified the Fourth Amendment sought to limit peace offi-
cers’ warrantless misdemeanor arrest authority to instances of actual
breach of the peace, and the Court’s review of framing-era documentary
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history has likewise failed to reveal any such design. Nor is there in
any of the modern historical accounts of the Fourth Amendment’s adop-
tion any substantial indication that the Framers intended such a restric-
tion. Indeed, to the extent the modern histories address the issue,
their conclusions are to the contrary. The evidence of actual practice
also counsels against Atwater’s position. During the period leading up
to and surrounding the framing of the Bill of Rights, colonial and state
legislatures, like Parliament before them, regularly authorized local of-
ficers to make warrantless misdemeanor arrests without a breach of the
peace condition. That the Fourth Amendment did not originally apply
to the States does not make state practice irrelevant in unearthing
the Amendment’s original meaning. A number of state constitutional
search-and-seizure provisions served as models for the Fourth Amend-
ment, and the fact that many of the original States with such constitu-
tional limitations continued to grant their officers broad warrantless
misdemeanor arrest authority undermines Atwater’s position. Given
the early state practice, it is likewise troublesome for Atwater’s view
that one year after the Fourth Amendment’s ratification, Congress gave
federal marshals the same powers to execute federal law as sheriffs had
to execute state law. Pp. 336-340.

(i) Nor is Atwater’s argument from tradition aided by the histor-
ical record as it has unfolded since the framing, there being no indication
that her claimed rule has ever become “woven . . . into the fabric” of
American law. FE.g., Wilson, supra, at 933. The story, in fact, is to
the contrary. First, what little this Court has said about warrantless
misdemeanor arrest authority tends to cut against Atwater’s argument.
See, e. g., United States v. Watson, 423 U. S. 411, 418. Second, this is
not a case in which early American courts embraced an accepted
common-law rule with anything approaching unanimity. See Wilson,
supra, at 933. None of the 19th-century state-court decisions cited by
Atwater is ultimately availing. More to the point are the numerous
19th-century state decisions expressly sustaining (often against consti-
tutional challenge) state and local laws authorizing peace officers to
make warrantless arrests for misdemeanors not involving any breach of
the peace. Finally, legal commentary, for more than a century, has al-
most uniformly recognized the constitutionality of extending warrant-
less arrest power to misdemeanors without limitation to breaches of the
peace. Small wonder, then, that today statutes in all 50 States and the
District of Columbia permit such arrests by at least some (if not all)
peace officers, as do a host of congressional enactments. Pp. 340-345.

(b) The Court rejects Atwater’s request to mint a new rule of consti-
tutional law forbidding custodial arrest, even upon probable cause, when
conviction could not ultimately carry any jail time and the government
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can show no compelling need for immediate detention. She reasons
that, when historical practice fails to speak conclusively to a Fourth
Amendment claim, courts must strike a current balance between indi-
vidual and societal interests by subjecting particular contemporary cir-
cumstances to traditional standards of reasonableness. See, e. g., Wyo-
ming v. Houghton, 526 U. S. 295, 299-300. Atwater might well prevail
under a rule derived exclusively to address the uncontested facts of her
case, since her claim to live free of pointless indignity and confinement
clearly outweighs anything the City can raise against it specific to her.
However, the Court has traditionally recognized that a responsible
Fourth Amendment balance is not well served by standards requiring
sensitive, case-by-case determinations of government need, lest every
discretionary judgment in the field be converted into an occasion for
constitutional review. See, e.g., United States v. Robinson, 414 U. S.
218, 234-235. Complications arise the moment consideration is given
the possible applications of the several criteria Atwater proposes for
drawing a line between minor crimes with limited arrest authority and
others not so restricted. The assertion that these difficulties could be
alleviated simply by requiring police in doubt not to arrest is unavailing
because, first, such a tie breaker would in practice amount to a constitu-
tionally inappropriate least-restrictive-alternative limitation, see, e. g.,
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602, 629, n. 9,
and, second, whatever guidance the tie breaker might give would come
at the price of a systematic disincentive to arrest in situations where
even Atwater concedes arresting would serve an important societal in-
terest. That warrantless misdemeanor arrests do not demand the con-
stitutional attention Atwater seeks is indicated by a number of factors,
including that the law has never jelled the way Atwater would have it;
that anyone arrested without formal process is entitled to a magistrate’s
review of probable cause within 48 hours, County of Riverside v. Mc-
Laughlin, 500 U. S. 44, 55-58; that many jurisdictions have chosen to
impose more restrictive safeguards through statutes limiting warrant-
less arrests for minor offenses; that it is in the police’s interest to limit
such arrests, which carry costs too great to incur without good reason;
and that, under current doctrine, the preference for categorical treat-
ment of Fourth Amendment claims gives way to individualized review
when a defendant makes a colorable argument that an arrest, with or
without a warrant, was conducted in an extraordinary manner, unusu-
ally harmful to his privacy or physical interests, e. g., Whren, 517 U. S.,
at 818. The upshot of all these influences, combined with the good
sense (and, failing that, the political accountability) of most local law-
makers and peace officers, is a dearth of horribles demanding redress.
Thus, the probable-cause standard applies to all arrests, without the
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need to balance the interests and circumstances involved in particular
situations. Dunaway v. New York, 442 U. S. 200, 208. An officer may
arrest an individual without violating the Fourth Amendment if there
is probable cause to believe that the offender has committed even a very
minor criminal offense in the officer’s presence. Pp. 345-354.

(c) Atwater’s arrest satisfied constitutional requirements. It is un-
disputed that Turek had probable cause to believe that Atwater com-
mitted a crime in his presence. Because she admits that neither she
nor her children were wearing seatbelts, Turek was authorized (though
not required) to make a custodial arrest without balancing costs and
benefits or determining whether Atwater’s arrest was in some sense
necessary. Nor was the arrest made in an extraordinary manner, un-
usually harmful to her privacy or physical interests. See Whren, 517
U.S., at 818. Whether a search or seizure is “extraordinary” turns,
above all else, on the manner in which it is executed. See, e. g., ibid.
Atwater’s arrest and subsequent booking, though surely humiliating,
were no more harmful to her interests than the normal custodial ar-
rest. Pp. 354-355.

195 F. 3d 242, affirmed.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and ScALIA, KENNEDY, and THOMAS, JJ., joined. O’CONNOR, J., filed
a dissenting opinion, in which STEVENS, GINSBURG, and BREYER, JJ.,
joined, post, p. 360.

Robert C. DeCarli argued the cause for petitioners. With
him on the briefs were Debra Irwin, Pamela McGraw, and
Michael F. Sturley.

R. James George, Jr., argued the cause for respondents.
With him on the brief were William W. Krueger III and
Joanna R. Lippman.

Gregory S. Coleman, Solicitor General of Texas, argued
the cause for the State of Texas et al. as amici curiae urging
affirmance. With him on the brief were John Cornyn, At-
torney General, Andy Taylor, First Assistant Attorney Gen-
eral, and Lisa R. Eskow, Assistant Attorney General, and
the Attorneys General for their respective States as follows:
Mark Pryor of Arkansas, Ken Salazar of Colorado, M. Jane
Brady of Delaware, Carla J. Stovall of Kansas, J. Joseph
Curran, Jr., of Maryland, Joseph P. Mazurek of Montana,
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W. A. Drew Edmondson of Oklahoma, Charles M. Condon of
South Carolina, and Mark L. Earley of Virginia.*

JUSTICE SOUTER delivered the opinion of the Court.

The question is whether the Fourth Amendment forbids a
warrantless arrest for a minor criminal offense, such as a
misdemeanor seatbelt violation punishable only by a fine.
We hold that it does not.

I

A

In Texas, if a car is equipped with safety belts, a front-
seat passenger must wear one, Tex. Transp. Code Ann.
§545.413(a) (1999), and the driver must secure any small
child riding in front, §545.413(b). Violation of either provi-
sion is “a misdemeanor punishable by a fine not less than
$25 or more than $50.” §545.413(d). Texas law expressly
authorizes “[alny peace officer [to] arrest without warrant a
person found committing a violation” of these seatbelt laws,
§543.001, although it permits police to issue citations in lieu
of arrest, §§543.003-543.005.

In March 1997, petitioner Gail Atwater was driving her
pickup truck in Lago Vista, Texas, with her 3-year-old son
and 5-year-old daughter in the front seat. None of them was

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Susan N. Herman and Steven R. Shapiro;
for Americans for Effective Law Enforcement, Inc., by Wayne W. Schmidt,
James P. Manak, and Bernard J. Farber; for the Cato Institute by Timo-
thy Lynch; for the Institute on Criminal Justice at the University of Min-
nesota Law School et al. by Richard S. Frase; for the National Association
of Criminal Defense Lawyers et al. by Wesley MacNeil Oliver and Joshua
Dratel; and for the Texas Criminal Defense Lawyers Association by Greg
Westfall and William S. Harris.

Briefs of amici curiae urging affirmance were filed for the United
States by Solicitor General Waxman, Assistant Attorney General Robin-
son, Deputy Solicitor General Dreeben, and Patricia A. Millett; for the
National League of Cities et al. by Richard Ruda and James I. Crowley;
and for the Texas Police Chiefs Association by James McLaughlin, Jr.
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wearing a seatbelt. Respondent Bart Turek, a Lago Vista
police officer at the time, observed the seatbelt violations
and pulled Atwater over. According to Atwater’s complaint
(the allegations of which we assume to be true for present
purposes), Turek approached the truck and “yellled]” some-
thing to the effect of “[w]e’ve met before” and “[ylou’re going
to jail.” App. 20.! He then called for backup and asked to
see Atwater’s driver’s license and insurance documentation,
which state law required her to carry. Tex. Transp. Code
Ann. §§521.025, 601.053 (1999). When Atwater told Turek
that she did not have the papers because her purse had been
stolen the day before, Turek said that he had “heard that
story two-hundred times.” App. 21.

Atwater asked to take her “frightened, upset, and crying”
children to a friend’s house nearby, but Turek told her,
“[ylou’re not going anywhere.” Ibid. As it turned out, At-
water’s friend learned what was going on and soon arrived
to take charge of the children. Turek then handcuffed At-
water, placed her in his squad car, and drove her to the local
police station, where booking officers had her remove her
shoes, jewelry, and eyeglasses, and empty her pockets. Of-
ficers took Atwater’s “mug shot” and placed her, alone, in a
jail cell for about one hour, after which she was taken before
a magistrate and released on $310 bond.

Atwater was charged with driving without her seatbelt
fastened, failing to secure her children in seatbelts, driving
without a license, and failing to provide proof of insurance.
She ultimately pleaded no contest to the misdemeanor seat-
belt offenses and paid a $50 fine; the other charges were
dismissed.

Turek had previously stopped Atwater for what he had thought was a
seatbelt violation, but had realized that Atwater’s son, although seated on
the vehicle’s armrest, was in fact belted in. Atwater acknowledged that
her son’s seating position was unsafe, and Turek issued a verbal warning.
See Record 379.
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B

Atwater and her husband, petitioner Michael Haas, filed
suit in a Texas state court under 42 U. S. C. §1983 against
Turek and respondents City of Lago Vista and Chief of Po-
lice Frank Miller. So far as concerns us, petitioners (whom
we will simply call Atwater) alleged that respondents (for
simplicity, the City) had violated Atwater’s Fourth Amend-
ment “right to be free from unreasonable seizure,” App. 23,
and sought compensatory and punitive damages.

The City removed the suit to the United States District
Court for the Western District of Texas. Given Atwater’s
admission that she had “violated the law” and the absence of
any allegation “that she was harmed or detained in any way
inconsistent with the law,” the District Court ruled the
Fourth Amendment claim “meritless” and granted the City’s
summary judgment motion. No. A-97 CA 679 SS (WD Tex.,
Feb. 13, 1999), App. to Pet. for Cert. 50a—-63a. A panel of
the United States Court of Appeals for the Fifth Circuit re-
versed. 165 F. 3d 380 (1999). It concluded that “an arrest
for a first-time seat belt offense” was an unreasonable seizure
within the meaning of the Fourth Amendment, id., at 387,
and held that Turek was not entitled to qualified immunity,
1d., at 389.

Sitting en banc, the Court of Appeals vacated the panel’s
decision and affirmed the District Court’s summary judg-
ment for the City. 195 F. 3d 242 (CA5 1999). Relying on
Whren v. United States, 517 U.S. 806 (1996), the en banc
court observed that, although the Fourth Amendment gener-
ally requires a balancing of individual and governmental in-
terests, where “an arrest is based on probable cause then
‘with rare exceptions . . . the result of that balancing is not
in doubt.”” 195 F. 3d, at 244 (quoting Whren, supra, at 817).
Because “[n]either party dispute[d] that Officer Turek had
probable cause to arrest Atwater,” and because “there [was]
no evidence in the record that Officer Turek conducted the
arrest in an ‘extraordinary manner, unusually harmful’ to At-
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water’s privacy interests,” the en banc court held that the
arrest was not unreasonable for Fourth Amendment pur-
poses. 195 F. 3d, at 245-246 (quoting Whren, supra, at 818).

Three judges issued dissenting opinions. On the under-
standing that citation is the “usual procedure” in a traffic
stop situation, Judge Reynaldo Garza thought Atwater’s
arrest unreasonable, since there was no particular reason
for taking her into custody. 195 F. 3d, at 246-247. Judge
Weiner likewise believed that “even with probable cause, [an]
officer must have a plausible, articulable reason” for making
a custodial arrest. Id., at 251. Judge Dennis understood
the Fourth Amendment to have incorporated an earlier,
common-law prohibition on warrantless arrests for misde-
meanors that do not amount to or involve a “breach of the
peace.” Ibid.

We granted certiorari to consider whether the Fourth
Amendment, either by incorporating common-law restric-
tions on misdemeanor arrests or otherwise, limits police of-
ficers’ authority to arrest without warrant for minor criminal
offenses. 530 U. S. 1260 (2000). We now affirm.

II

The Fourth Amendment safeguards “[t]he right of the peo-
ple to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” In reading
the Amendment, we are guided by “the traditional protec-
tions against unreasonable searches and seizures afforded by
the common law at the time of the framing,” Wilson v. Ar-
kansas, 514 U. S. 927, 931 (1995), since “[a]ln examination of
the common-law understanding of an officer’s authority to
arrest sheds light on the obviously relevant, if not entirely
dispositive, consideration of what the Framers of the Amend-
ment might have thought to be reasonable,” Payton v. New
York, 445 U. S. 573, 591 (1980) (footnote omitted). Thus, the
first step here is to assess Atwater’s claim that peace officers’
authority to make warrantless arrests for misdemeanors was
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restricted at common law (whether “common law” is under-
stood strictly as law judicially derived or, instead, as the
whole body of law extant at the time of the framing). At-
water’s specific contention is that “founding-era common-law
rules” forbade peace officers to make warrantless misde-
meanor arrests except in cases of “breach of the peace,” a
category she claims was then understood narrowly as cov-
ering only those nonfelony offenses “involving or tending
toward violence.” Brief for Petitioners 13. Although her
historical argument is by no means insubstantial, it ulti-
mately fails.
A

We begin with the state of pre-founding English common
law and find that, even after making some allowance for vari-
ations in the common-law usage of the term “breach of the
peace,”? the “founding-era common-law rules” were not

2The term apparently meant very different things in different common-
law contexts. For instance, under a statute enacted during the reign of
Charles II forbidding service of any warrant or other court process on
Sunday “except in cases of treason, felony or breach of the peace,” 29 Car.
I1, ch. 7, § 6, 8 Statutes at Large 414 (1676), “it was held that every indict-
able offense was constructively a breach of the peace,” Wilgus, Arrest
Without a Warrant, 22 Mich. L. Rev. 541, 574 (1924); see also Ex parte
Whitchurch, 1 Atk. 56, 58, 26 Eng. Rep. 37, 39 (Ch. 1749). The term car-
ried a similarly broad meaning when employed to define the jurisdiction
of justices of the peace, see 2 W. Hawkins, Pleas of the Crown, ch. 8,
§38, p. 60 (6th ed. 1787) (hereinafter Hawkins), or to delimit the scope of
parliamentary privilege, see Williamson v. United States, 207 U. S. 425,
435-446 (1908) (discussing common-law origins of Arrest Clause, U. S.
Const., Art. I, §6, cl. 1).

Even when used to describe common-law arrest authority, the term’s
precise import is not altogether clear. See J. Turner, Kenny’s Outlines of
Criminal Law § 695, p. 537 (17th ed. 1958) (“Strangely enough what consti-
tutes a ‘breach of the peace’ has not been authoritatively laid down”); G.
Williams, Arrest for Breach of the Peace, 1954 Crim. L. Rev. 578, 578-579
(“The expression ‘breach of the peace’ seems clearer than it is and there
is a surprising lack of authoritative definition of what one would suppose
to be a fundamental concept in criminal law”); Wilgus, supra, at 573
(“What constitutes a breach of peace is not entirely certain”). More often
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nearly as clear as Atwater claims; on the contrary, the
common-law commentators (as well as the sparsely reported
cases) reached divergent conclusions with respect to officers’
warrantless misdemeanor arrest power. Moreover, in the
years leading up to American independence, Parliament re-
peatedly extended express warrantless arrest authority to
cover misdemeanor-level offenses not amounting to or involv-
ing any violent breach of the peace.

1

Atwater’s historical argument begins with our quotation
from Halsbury in Carroll v. United States, 267 U.S. 132
(1925), that

“‘[iln cases of misdemeanor, a peace officer like a pri-
vate person has at common law no power of arresting
without a warrant except when a breach of the peace
has been committed in his presence or there is reason-
able ground for supposing that a breach of peace is about
to be committed or renewed in his presence.”” Id., at
157 (quoting 9 Halsbury, Laws of England § 612, p. 299
(1909)).

than not, when used in reference to common-law arrest power, the term
seemed to connote an element of violence. See, e. g., M. Dalton, Country
Justice, ch. 3, p. 9 (1727) (“The Breach of th[e] Peace seemeth to be any
injurious Force or Violence moved against the Person of another, his
Goods, Lands, or other Possessions, whether by threatening words, or by
furious Gesture, or Force of the Body, or any other Force used in ter-
rorem”). On occasion, however, common-law commentators included in
their descriptions of breaches of the peace offenses that do not necessarily
involve violence or a threat thereof. See M. Hale, A Methodical Summary
of the Principal Matters Relating to the Pleas of the Crown *134 (7th ed.
1773) (“Barretries”); 4 W. Blackstone, Commentaries on the Laws of Eng-
land 149 (1769) (hereinafter Blackstone) (“[s]preading false news”). For
purposes of this case, it is unnecessary to reach a definitive resolution of
the uncertainty. As stated in the text, we will assume that as used in
the context of common-law arrest, the phrase “breach of the peace” was
understood narrowly, as entailing at least a threat of violence.
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But the isolated quotation tends to mislead. In Carroll it-
self we spoke of the common-law rule as only “sometimes
expressed” that way, 267 U. S., at 157, and, indeed, in the
very same paragraph, we conspicuously omitted any refer-
ence to a breach-of-the-peace limitation in stating that the
“usual rule” at common law was that “a police officer [could]
arrest without warrant . . . one guilty of a misdemeanor if
committed in his presence.” Id., at 156-157. Thus, what
Carroll illustrates, and what others have recognized, is that
statements about the common law of warrantless misde-
meanor arrest simply are not uniform. Rather, “[a]t com-
mon law there is a difference of opinion among the authori-
ties as to whether this right to arrest [without a warrant]
extends to all misdemeanors.” American Law Institute,
Code of Criminal Procedure, Commentary to §21, p. 231
(1930).

On one side of the divide there are certainly eminent au-
thorities supporting Atwater’s position. In addition to Lord
Halsbury, quoted in Carroll, James Fitzjames Stephen and
Glanville Williams both seemed to indicate that the common
law confined warrantless misdemeanor arrests to actual
breaches of the peace. See 1 J. Stephen, A History of the
Criminal Law of England 193 (1883) (“The common law did
not authorise the arrest of persons guilty or suspected of
misdemeanours, except in cases of an actual breach of the
peace either by an affray or by violence to an individual”);
G. Williams, Arrest for Breach of the Peace, 1954 Crim.
L. Rev. 578, 578 (“Apart from arrest for felony . . ., the only
power of arrest at common law is in respect of breach of the
peace”). See also Queen v. Tooley, 2 Ld. Raym. 1296, 1301,
92 Eng. Rep. 349, 352 (Q. B. 1710) (“[A] constable cannot ar-
rest, but when he sees an actual breach of the peace; and if
the affray be over, he cannot arrest”).

Sir William Blackstone and Sir Edward East might also be
counted on Atwater’s side, although they spoke only to the
sufficiency of breach of the peace as a condition to warrant-



330 ATWATER ». LAGO VISTA

Opinion of the Court

less misdemeanor arrest, not to its necessity. Blackstone
recognized that at common law “[t]he constable . . . hath
great original and inherent authority with regard to ar-
rests,” but with respect to nonfelony offenses said only that
“[h]le may, without warrant, arrest any one for a breach of
the peace, and carry him before a justice of the peace.” 4
Blackstone 289. Not long after the framing of the Fourth
Amendment, East characterized peace officers’ common-law
arrest power in much the same way: “A constable or other
known conservator of the peace may lawfully interpose upon
his own view to prevent a breach of the peace, or to quiet an
affray . . . .” 1 E. East, Pleas of the Crown §71, p. 303
(1803).

The great commentators were not unanimous, however,
and there is also considerable evidence of a broader concep-
tion of common-law misdemeanor arrest authority unlimited
by any breach-of-the-peace condition. Sir Matthew Hale,
Chief Justice of King’s Bench from 1671 to 1676,> wrote in
his History of the Pleas of the Crown that, by his “original
and inherent power,” a constable could arrest without a war-
rant “for breach of the peace and some misdemeanors, less
than felony.” 2 M. Hale, Pleas of the Crown 88 (1736).
Hale’s view, posthumously published in 1736, reflected an
understanding dating back at least 60 years before the ap-
pearance of his Pleas yet sufficiently authoritative to sustain
a momentum extending well beyond the framing era in
this country. See The Compleat Parish-Officer 11 (1744)
(“[Tlhe Constable . . . may for Breach of the Peace, and
some Misdemeanors less than Felony, imprison a Man”);
R. Burn, The Justice of the Peace 271 (1837) (“A constable . . .
may at common law, for treason, felony, breach of the peace,
and some misdemeanors less than felony, committed in
his view, apprehend the supposed offender without any
warrant” (italics in original)); 1 J. Chitty, A Practical

3E. Foss, The Judges of England 113 (1864).
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Treatise on the Criminal Law 20 (5th ed. 1847) (“[A consta-
ble] may for treason, felony, breach of the peace, and some
misdemeanors less than felony, committed in his view, appre-
hend the supposed offender virtiute officii, without any war-
rant”); 1 W. Russell, Crimes and Misdemeanors 725 (7th ed.
1909) (officer “may arrest any person who in his presence
commits a misdemeanor or breach of the peace”).!

As will be seen later, the view of warrantless arrest au-
thority as extending to at least “some misdemeanors” beyond
breaches of the peace was undoubtedly informed by statu-
tory provisions authorizing such arrests, but it reflected com-
mon law in the strict, judge-made sense as well, for such was
the holding of at least one case reported before Hale had
even become a judge but which, like Hale’s own commentary,
continued to be cited well after the ratification of the Fourth
Amendment. In Holyday v. Oxenbridge, Cro. Car. 234, 79
Eng. Rep. 805 (1631), the Court of King’s Bench held that
even a private person (and thus a fortiori a peace officer®)
needed no warrant to arrest a “common cheater” whom he
discovered “cozen[ing] with false dice.” The court expressly
rejected the contention that warrantless arrests were im-
proper “unless in felony,” and said instead that “there was
good cause [for] staying” the gambler and, more broadly,
that “it is pro bono publico to stay such offenders.” Id.,
at 805-806. In the edition nearest to the date of the Con-
stitution’s framing, Sergeant William Hawkins’s widely
read Treatise of the Pleas of the Crown generalized from
Holyday that “from the reason of this case it seems to follow,

4Cf. E. Trotter, Seventeenth Century Life in the Country Parish: With
Special Reference to Local Government 88 (1919) (describing broad au-
thority of local constables and concluding that, “[iln short, the constable
must apprehend, take charge of and present for trial all persons who broke
the laws, written or unwritten, against the King’s peace or against the
statutes of the realm . ..”).

5See 2 Hawkins, ch. 13, § 1, at 129 (“[W]herever any [warrantless] arrest
may be justified by a private person, in every such case a fortior: it may
be justified by any [peace] officer”).
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That the [warrantless] arrest of any other offenders . . . for
offences in like manner scandalous and prejudicial to the
public, may be justified.” 2 Hawkins, ch. 12, §20, at 122. A
number of other common-law commentaries shared Haw-
kins’s broad reading of Holyday. See The Law of Arrests
205 (2d ed. 1753) (In light of Holyday, “an Arrest of an
Offender . . . for any Crime prejudicial to the Publick, seems
to be justifiable”); 1 T. Cunningham, A New and Complete
Law Dictionary (1771) (definition of “arrest”) (same); 1 G.
Jacob, The Law Dictionary 129 (1st Am. ed. 1811) (same).
See generally C. Greaves, Law of Arrest Without a Warrant,
in The Criminal Law Consolidation Acts, p. Ixiii (1870)
(“/Holyday] is rested upon the broad ground that ‘it is pro
bono publico to stay such offenders,” which is equally appli-
cable to every case of misdemeanor . . .”).5

We thus find disagreement, not unanimity, among both the
common-law jurists and the text writers who sought to pull
the cases together and summarize accepted practice. Hav-
ing reviewed the relevant English decisions, as well as Eng-
lish and colonial American legal treatises, legal dictionaries,
and procedure manuals, we simply are not convinced that
Atwater’s is the correct, or even necessarily the better, read-
ing of the common-law history.

5 King v. Wilkes, 2 Wils. K. B. 151, 95 Eng. Rep. 737 (1763), and Money
v. Leach, 3 Burr. 1742, 97 Eng. Rep. 1075 (K. B. 1765), two of the decisions
arising out of the controversy that generated Wilkes v. Wood, Lofft 1,
98 Eng. Rep. 489 (C. P. 1763), the “paradigm search and seizure case for
Americans” of the founding generation, Amar, Fourth Amendment First
Principles, 107 Harv. L. Rev. 757, 772 (1994), also contain dicta suggesting
a somewhat broader conception of common-law arrest power than the one
Atwater advances. See, e. g., King v. Wilkes, supra, at 158, 95 Eng. Rep.,
at 741 (“[I]f a crime be done in his sight,” a justice of the peace “may
commit the criminal upon the spot”); Money v. Leach, supra, at 1766, 97
Eng. Rep., at 1088 (“The common law, in many cases, gives authority
to arrest without a warrant; more especially, where taken in the very
act ...”).
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A second, and equally serious, problem for Atwater’s his-
torical argument is posed by the “divers Statutes,” M. Dal-
ton, Country Justice, ch. 170, §4, p. 582 (1727), enacted by
Parliament well before this Republic’s founding that author-
ized warrantless misdemeanor arrests without reference to
violence or turmoil. Quite apart from Hale and Blackstone,
the legal background of any conception of reasonableness
the Fourth Amendment’s Framers might have entertained
would have included English statutes, some centuries old,
authorizing peace officers (and even private persons) to make
warrantless arrests for all sorts of relatively minor offenses
unaccompanied by violence. The so-called “nightwalker”
statutes are perhaps the most notable examples. From the
enactment of the Statute of Winchester in 1285, through its
various readoptions and until its repeal in 1827, night watch-
men were authorized and charged “as . . . in Times past” to
“watch the Town continually all Night, from the Sun-setting
unto the Sun-rising” and were directed that “if any Stranger
do pass by them, he shall be arrested until Morning . . ..”
13 Edw. I, ch. 4, §§5-6, 1 Statutes at Large 232-233; see also
5 Edw. III, ch. 14, 1 Statutes at Large 448 (1331) (confirming
and extending the powers of watchmen). Hawkins empha-
sized that the Statute of Winchester “was made” not in dero-
gation but rather “in affirmance of the common law,” for
“every private person may by the common law arrest any
suspicious night-walker, and detain him till he give good ac-
count of himself . ...” 2 Hawkins, ch. 13, §6, at 130. And
according to Blackstone, these watchmen had virtually limit-
less warrantless nighttime arrest power: “Watchmen, either
those appointed by the statute of Winchester . . . or such as
are mere assistants to the constable, may virtute officit ar-
rest all offenders, and particularly nightwalkers, and commit
them to custody till the morning.” 4 Blackstone 289; see

7 & 8 Geo. 1V, ch. 27, 67 Statutes at Large 153.
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also 2 Hale, Pleas of the Crown, at 97 (describing broad ar-
rest powers of watchmen even over and above those con-
ferred by the Statute of Winchester).® The Statute of Win-
chester, moreover, empowered peace officers not only to deal
with nightwalkers and other nighttime “offenders,” but peri-
odically to “make Inquiry of all Persons being lodged in the
Suburbs, or in foreign Places of the Towns.” On that score,
the Statute provided that “if they do find any that have
lodged or received any Strangers or suspicious Person,
against the Peace, the Bailiffs shall do Righttherein,” 13
Edw. I, ch. 4, §§3-4, 1 Statutes at Large 232-233, which
Hawkins understood “surely” to mean that officers could
“lawfully arrest and detain any such stranger(s],” 2 Hawkins,
ch. 13, §12, at 134.

Nor were the nightwalker statutes the only legislative
sources of warrantless arrest authority absent real or threat-
ened violence, as the parties and their amici here seem to
have assumed. On the contrary, following the Edwardian
legislation and throughout the period leading up to the fram-
ing, Parliament repeatedly extended warrantless arrest
power to cover misdemeanor-level offenses not involving any
breach of the peace. One 16th-century statute, for instance,
authorized peace officers to arrest persons playing “unlawful
gamels]” like bowling, tennis, dice, and cards, and for good
measure extended the authority beyond players to include
persons “haunting” the “houses, places and alleys where
such games shall be suspected to be holden, exercised, used

8 Atwater seeks to distinguish the nightwalker statutes by arguing that
they “just reflected the reasonable notion that, in an age before lighting,
finding a person walking about in the dead of night equaled probable suspi-
cion that the person was a felon.” Reply Brief for Petitioners 7, n. 6.
Hale indicates, however, that nightwalkers and felons were not considered
to be one and the same. 2 Hale, Pleas of the Crown, at 97 (“And such a
watchman may apprehend night-walkers and commit them to custody till
the morning, and also felons and persons suspected of felony”).
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or occupied.” 33 Hen. VIII, ch. 9, §§11-16, 5 Statutes at
Large 84-85 (1541). A 1T7th-century act empowered “any
person . . . whatsoever to seize and detain any . . . hawker,
pedlar, petty chapman, or other trading person” found selling
without a license. 8 & 9 Wm. III, ch. 25, §§3, 8, 10 Statutes
at Large 81-83 (1697). And 18th-century statutes author-
ized the warrantless arrest of “rogues, vagabonds, beggars,
and other idle and disorderly persons” (defined broadly to
include jugglers, palm readers, and unlicensed play actors),
17 Geo. 11, ch. 5, §§1-2, 5, 18 Statutes at Large 144, 145-147
(1744); “horrid” persons who “profanely swear or curse,” 19
Geo. II, ch. 21, §3, 18 Statutes at Large 445 (1746); individu-
als obstructing “publick streets, lanes or open passages” with
“pipes, butts, barrels, casks or other vessels” or an “empty
cart, car, dray or other carriage,” 30 Geo. II, ch. 22, §§5, 13,
22 Statutes at Large 107-108, 111 (1757); and, most signifi-
cantly of all given the circumstances of the case before us,
negligent carriage drivers, 27 Geo. 11, ch. 16, § 7, 21 Statutes
at Large 188 (1754). See generally S. Blackerby, The Jus-
tice of Peace: His Companion, or a Summary of all the Acts
of Parliament (1723) (cataloguing statutes); S. Welch, An
Essay on the Office of Constable 19-22 (1758) (describing
same).

The significance of these early English statutes lies not
in proving that any common-law rule barring warrantless
misdemeanor arrests that might have existed would have
been subject to statutory override; the sovereign Parlia-
ment could of course have wiped away any judge-made rule.
The point is that the statutes riddle Atwater’s supposed
common-law rule with enough exceptions to unsettle any
contention that the law of the mother country would have
left the Fourth Amendment’s Framers of a view that it
would necessarily have been unreasonable to arrest without
warrant for a misdemeanor unaccompanied by real or threat-
ened violence.



336 ATWATER ». LAGO VISTA

Opinion of the Court
B

An examination of specifically American evidence is to the
same effect. Neither the history of the framing era nor sub-
sequent legal development indicates that the Fourth Amend-
ment was originally understood, or has traditionally been
read, to embrace Atwater’s position.

1

To begin with, Atwater has cited no particular evidence
that those who framed and ratified the Fourth Amendment
sought to limit peace officers’ warrantless misdemeanor ar-
rest authority to instances of actual breach of the peace, and
our own review of the recent and respected compilations of
framing-era documentary history has likewise failed to re-
veal any such design. See The Complete Bill of Rights 223-
263 (N. Cogan ed. 1997) (collecting original sources); 5 The
Founders’ Constitution 219-244 (P. Kurland & R. Lerner eds.
1987) (same). Nor have we found in any of the modern his-
torical accounts of the Fourth Amendment’s adoption any
substantial indication that the Framers intended such a re-
striction. See, e. g., L. Levy, Origins of the Bill of Rights
150-179 (1999); T. Taylor, Two Studies in Constitutional In-
terpretation 19-93 (1969); J. Landynski, Search and Seizure
and the Supreme Court 19-48 (1966); N. Lasson, History and
Development of the Fourth Amendment to the United States
Constitution 79-105 (1937); Davies, Recovering the Original
Fourth Amendment, 98 Mich. L. Rev. 547 (1999); Amar,
Fourth Amendment First Principles, 107 Harv. L. Rev. 757
(1994); Bradley, Constitutional Theory of the Fourth Amend-
ment, 38 DePaul L. Rev. 817 (1989). Indeed, to the extent
these modern histories address the issue, their conclusions
are to the contrary. See Landynski, supra, at 45 (Fourth
Amendment arrest rules are “based on common-law prac-
tice,” which “dispensed with” a warrant requirement for mis-
demeanors “committed in the presence of the arresting offi-
cer”); Davies, supra, at 5561 (“[T]he Framers did not address
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warrantless intrusions at all in the Fourth Amendment or in
the earlier state provisions; thus, they never anticipated that
‘unreasonable’ might be read as a standard for warrantless
intrusions”).

The evidence of actual practice also counsels against At-
water’s position. During the period leading up to and sur-
rounding the framing of the Bill of Rights, colonial and state
legislatures, like Parliament before them, supra, at 333-335,
regularly authorized local peace officers to make warrantless
misdemeanor arrests without conditioning statutory author-
ity on breach of the peace. See, e. g., Fiirst Laws of the State
of Connecticut 214-215 (Cushing ed. 1982) (1784 compilation;
exact date of Act unknown) (authorizing warrantless arrests
of “all Persons unnecessarily travelling on the Sabbath or
Lord’s Day”); id., at 23 (“such as are guilty of Drunkenness,
profane Swearing, Sabbath-breaking, also vagrant Persons
[and] unseasonable Night-walkers”); Digest of the Laws of
the State of Georgia 1755-1800, p. 411 (H. Marbury & W.
Crawford eds. 1802) (1762 Act) (breakers of the Sabbath
laws); id., at 2562 (1764 Act) (persons “gaming . . . in any
licensed public house, or other house selling liquors”); Co-
lonial Laws of Massachusetts 139 (1889) (1646 Act) (“such
as are overtaken with drink, swearing, Sabbath breaking,
Lying, vagrant persons, [and] night-walkers”); Laws of the
State of New Hampshire 549 (1800) (1799 Act) (persons
“travelling unnecessarily” on Sunday); Digest of the Laws of
New Jersey 1709-1838, pp. 585-586 (L. Elmer ed. 1838) (1799
Act) (“vagrants or vagabonds, common drunkards, common
night-walkers, and common prostitutes,” as well as fortune-
tellers and other practitioners of “crafty science”); Laws of
the State of New York, 1777-1784, pp. 358-359 (1886) (1781
Act) (“hawker(s]” and “pedlar[s]”); Earliest Printed Laws of
New York, 1665-1693, p. 133 (J. Cushing ed. 1978) (Duke of
York’s Laws, 1665-1675) (“such as are overtaken with Drink,
Swearing, Sabbath breaking, Vagrant persons or night walk-
ers”); 3 Laws of the Commonwealth of Pennsylvania 177-183
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(1810) (1794 Act) (persons “profanely curs[ing],” drinking
excessively, “cock-fighting,” or “playling] at cards, dice,
billiards, bowls, shuffle-boards, or any game of hazard or
address, for money”).”

What we have here, then, is just the opposite of what
we had in Wilson v. Arkansas. There, we emphasized that
during the founding era a number of States had “enacted
statutes specifically embracing” the common-law knock-and-
announce rule, 514 U. S., at 933; here, by contrast, those very
same States passed laws extending warrantless arrest au-
thority to a host of nonviolent misdemeanors, and in so doing
acted very much inconsistently with Atwater’s claims about
the Fourth Amendment’s object. Of course, the Fourth

9Given these early colonial and state laws, the fact that a number of
States that ratified the Fourth Amendment generally incorporated
common-law principles into their own constitutions or statutes, see Wil-
son v. Arkansas, 514 U.S. 927, 934 (1995), cannot aid Atwater here.
Founding-era receptions of common law, whether by state constitution or
state statute, generally provided that common-law rules were subject to
statutory alteration. See, e. g., Del. Const., Art. 25 (1776), 2 W. Swindler,
Sources and Documents of United States Constitutions 203 (1973) (herein-
after Swindler) (“The common law of England . . . shall remain in force,
unless [it] shall be altered by a future law of the legislature”); N. J. Const.,
Art. XXII (1776), 6 Swindler 452 (“[TThe common law of England . . .
shall still remain in force, until [it] shall be altered by a future law of the
Legislature”); N. Y. Const., Art. XXXV (1777), 7 Swindler 177-178 (“[Sluch
parts of the common law of England, and of the statute law of England
and Great Britain . . . as together did form the law of [New York on
April 19, 1775,] shall be and continue the law of this State, subject to such
alterations and provisions as the legislature of this State shall, from time
to time, make concerning the same”); N. C. Laws 1778, ch. V, in 1 First
Laws of the State of North Carolina 353 (J. Cushing ed. 1984) (“[A]ll
such . . . Parts of the Common Law, as were heretofore in Force and Use
within this Territory . . . which have not been . . . abrogated [or]
repealed . . . are hereby declared to be in full Force within this State”);
Ordinances of May 1776, ch. 5, §6, 9 Statutes at Large of Virginia 127 (W.
Hening ed. 1821) (“[TThe common law of England . . . shall be the rule of
decision, and shall be considered in full force, until the same shall be al-
tered by the legislative power of this colony”).
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Amendment did not originally apply to the States, see Bar-
ron v. Mayor of Baltimore, 7 Pet. 243 (1833), but that does
not make state practice irrelevant in unearthing the Amend-
ment’s original meaning. A number of state constitutional
search-and-seizure provisions served as models for the
Fourth Amendment, see, e. g., N. H. Const. of 1784, pt. I, Art.
XIX; Pa. Const. of 1776 (Declaration of Rights), Art. X, and
the fact that many of the original States with such constitu-
tional limitations continued to grant their own peace officers
broad warrantless misdemeanor arrest authority undermines
Atwater’s contention that the founding generation meant to
bar federal law enforcement officers from exercising the
same authority. Given the early state practice, it is likewise
troublesome for Atwater’s view that just one year after the
ratification of the Fourth Amendment, Congress vested fed-
eral marshals with “the same powers in executing the laws
of the United States, as sheriffs and their deputies in the
several states have by law, in executing the laws of their
respective states.” Act of May 2, 1792, ch. 28, §9, 1 Stat.
265. Thus, as we have said before in only slightly different
circumstances, the Second Congress apparently “saw no in-
consistency between the Fourth Amendment and legislation
giving United States marshals the same power as local peace
officers” to make warrantless arrests. United States v. Wat-
som, 423 U. S. 411, 420 (1976).1°

The record thus supports Justice Powell’s observation that
“[t]here is no historical evidence that the Framers or propo-
nents of the Fourth Amendment, outspokenly opposed to the
infamous general warrants and writs of assistance, were at

10 Courts and commentators alike have read the 1792 Act as conferring
broad warrantless arrest authority on federal officers, and, indeed, the
Act’s passage “so soon after the adoption of the Fourth Amendment itself
underscores the probability that the constitutional provision was intended
to restrict entirely different practices.” Watson, 423 U. S., at 429 (Powell,
J., concurring); see also Amar, Fourth Amendment First Principles, 107
Harv. L. Rev,, at 764, and n. 14.
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all concerned about warrantless arrests by local constables
and other peace officers.” Id., at 429 (concurring opinion).
We simply cannot conclude that the Fourth Amendment, as
originally understood, forbade peace officers to arrest with-
out a warrant for misdemeanors not amounting to or involv-
ing breach of the peace.

2

Nor does Atwater’s argument from tradition pick up any
steam from the historical record as it has unfolded since the
framing, there being no indication that her claimed rule has
ever become “woven . . . into the fabric” of American law.
Wilson, supra, at 933; see also Payton v. New York, 445
U.S., at 590 (emphasizing “the clear consensus among the
States adhering to [a] well-settled common-law rule”). The
story, on the contrary, is of two centuries of uninterrupted
(and largely unchallenged) state and federal practice permit-
ting warrantless arrests for misdemeanors not amounting to
or involving breach of the peace.

First, there is no support for Atwater’s position in this
Court’s cases (apart from the isolated sentence in Carroll,
already explained). Although the Court has not had much
to say about warrantless misdemeanor arrest authority, what
little we have said tends to cut against Atwater’s argument.
In discussing this authority, we have focused on the circum-
stance that an offense was committed in an officer’s presence,
to the omission of any reference to a breach-of-the-peace lim-
itation.!  See, e. g., United States v. Watson, supra, at 418
(“The cases construing the Fourth Amendment thus reflect
the ancient common-law rule that a peace officer was permit-
ted to arrest without a warrant for a misdemeanor or felony

1'We need not, and thus do not, speculate whether the Fourth Amend-
ment entails an “in the presence” requirement for purposes of misde-
meanor arrests. Cf. Welsh v. Wisconsin, 466 U. S. 740, 756 (1984) (White,
J., dissenting) (“[TThe requirement that a misdemeanor must have oc-
curred in the officer’s presence to justify a warrantless arrest is not
grounded in the Fourth Amendment”).
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committed in his presence . ..”); Carroll, 267 U. S., at 156—
157 (“The usual rule is that a police officer may arrest with-
out warrant one . . . guilty of a misdemeanor if committed in
his presence”); Bad Elk v. United States, 177 U. S. 529, 534,
536, n. 1 (1900) (noting common-law pedigree of state statute
permitting warrantless arrest “[flJor a public offense com-
mitted or attempted in [officer’s] presence”); Kurtz v. Moffitt,
115 U. S. 487, 499 (1885) (common-law presence requirement);
cf. also Welsh v. Wisconsin, 466 U. S. 740, 756 (1984) (White,
J., dissenting) (“‘[AJuthority to arrest without a warrant in
misdemeanor cases may be enlarged by statute’”).

Second, and again in contrast with Wilson, it is not the
case here that “[e]arly American courts . . . embraced” an
accepted common-law rule with anything approaching una-
nimity. Wilson v. Arkansas, 514 U. S., at 933. To be sure,
Atwater has cited several 19th-century decisions that, at
least at first glance, might seem to support her contention
that “warrantless misdemeanor arrest was unlawful when
not [for] a breach of the peace.” Brief for Petitioners 17
(citing Pow v. Beckner, 3 Ind. 475, 478 (1852), Commonwealth
v. Carey, 66 Mass. 246, 250 (1853), and Robison v. Miner,
68 Mich. 549, 556-559, 37 N. W. 21, 25 (1888)). But none is
ultimately availing. Pow is fundamentally a “presence”
case; it stands only for the proposition, not at issue here, see
n. 11, supra, that a nonfelony arrest should be made while
the offense is “in [the officer’s] view and . . . still continuing”
and not subsequently “upon vague information communi-
cated to him.” 3 Ind., at 478. The language Atwater at-
tributes to Carey (“[E]ven if he were a constable, he had no
power to arrest for any misdemeanor without a warrant, ex-
cept to stay a breach of the peace, or to prevent the commis-
sion of such an offense”) is taken from the reporter’s sum-
mary of one of the party’s arguments, not from the opinion
of the court. While the court in Carey (through Chief Jus-
tice Shaw) said that “the old established rule of the common
law” was that “a constable or other peace officer could not
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arrest one without a warrant . . . if such crime were not an
offence amounting in law to felony,” it said just as clearly
that the common-law rule could be “altered by the legisla-
ture” (notwithstanding Massachusetts’s own Fourth Amend-
ment equivalent in its State Constitution). 66 Mass., at 252.
Miner, the third and final case upon which Atwater relies,
was expressly overruled just six years after it was decided.
In Burroughs v. Eastman, 101 Mich. 419, 59 N. W. 817 (1894),
the Supreme Court of Michigan held that the language from
Miner upon which the plaintiff there (and presumably At-
water here) relied “should not be followed,” and then went
on to offer the following: “[T]he question has arisen in many
of our sister states, and the power to authorize arrest on
view for offenses not amounting to breaches of the peace has
been affirmed. Our attention has been called to no case, nor
have we in our research found one, in which the contrary
doctrine has been asserted.” 101 Mich., at 425, 59 N. W,,
at 819 (collecting cases from, e. g., Illinois, Indiana, Massa-
chusetts, Minnesota, Missouri, New Hampshire, New York,
Ohio, and Texas).

The reports may well contain early American cases more
favorable to Atwater’s position than the ones she has herself
invoked. But more to the point, we think, are the numerous
early- and mid-19th-century decisions expressly sustaining
(often against constitutional challenge) state and local laws
authorizing peace officers to make warrantless arrests for
misdemeanors not involving any breach of the peace. See,
e. 9., Mayo v. Wilson, 1 N. H. 53 (1817) (upholding statute
authorizing warrantless arrests of those unnecessarily trav-
eling on Sunday against challenge based on state due process
and search-and-seizure provisions); Holcomb v. Cornish, 8
Conn. 375 (1831) (upholding statute permitting warrantless
arrests for “drunkenness, profane swearing, cursing or
sabbath-breaking” against argument that “[t]he power of a
justice of the peace to arrest and detain a citizen without
complaint or warrant against him, is surely not given by the
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common law”); Jones v. Root, 72 Mass. 435 (1856) (rebuffing
constitutional challenge to statute authorizing officers “with-
out a warrant [to] arrest any person or persons whom they
may find in the act of illegally selling, transporting, or dis-
tributing intoxicating liquors”); Main v. McCarty, 15 111. 441,
442 (1854) (concluding that a law expressly authorizing ar-
rests for city-ordinance violations was “not repugnant to the
constitution or the general provisions of law”); White v. Kent,
11 Ohio St. 550 (1860) (upholding municipal ordinance per-
mitting warrantless arrest of any person found violating any
city ordinance or state law); Davis v. American Soc. for Pre-
vention of Cruelty to Animals, 75 N. Y. 362 (1878) (upholding
statute permitting warrantless arrest for misdemeanor viola-
tion of cruelty-to-animals prohibition). See generally Wil-
gus, Arrest Without a Warrant, 22 Mich. L. Rev. 541, 550,
and n. 54 (1924) (collecting cases and observing that “[t]he
states may, by statute, enlarge the common law right to ar-
rest without a warrant, and have quite generally done so or
authorized municipalities to do so, as for example, an officer
may be authorized by statute or ordinance to arrest without
a warrant for various misdemeanors and violations of ordi-
nances, other than breaches of the peace, if committed in his
presence”); id., at 706, nn. 570, 571 (collecting cases); 1 J.
Bishop, New Criminal Procedure §§181, 183, pp. 101, n. 2,
103, n. 5 (4th ed. 1895) (same); W. Clark, Handbook of Crimi-
nal Procedure § 12, p. 50, n. 8 (2d ed. 1918) (same).

Finally, both the legislative tradition of granting warrant-
less misdemeanor arrest authority and the judicial tradition
of sustaining such statutes against constitutional attack are
buttressed by legal commentary that, for more than a cen-
tury now, has almost uniformly recognized the constitution-
ality of extending warrantless arrest power to misdemeanors
without limitation to breaches of the peace. See, e.g., E.
Fisher, Laws of Arrest §59, p. 130 (1967) (“[I]t is generally
recognized today that the common law authority to arrest
without a warrant in misdemeanor cases may be enlarged by
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statute, and this has been done in many of the states”); Wil-
gus, supra, at 705-706 (“Statutes and municipal charters
have quite generally authorized an officer to arrest for any
misdemeanor whether a breach of the peace or not, without
a warrant, if committed in the officer’s presence. Such stat-
utes are valid” (footnote omitted)); Clark, supra, §12, at 50
(“In most, if not all, the states there are statutes and city
ordinances, which are clearly valid, authorizing officers to
arrest for certain misdemeanors without a warrant, when
committed in their presence”); J. Beale, Criminal Pleading
and Practice §21, p. 20, and n. 7 (1899) (“By statute the
power of peace officers to arrest without a warrant is often
extended to all misdemeanors committed in their presence.”
“Such a statute is constitutional”); 1 Bishop, supra, §183, at
103 (“[TThe power of arrest extends, possibly, to any indict-
able wrong in [an officer’s] presence. . . . And statutes and
ordinances widely permit these arrests for violations of mu-
nicipal by-laws”); J. Bassett, Criminal Pleading and Practice
§89, p. 104 (2d ed. 1885) (“[Als to the lesser misdemeanors,
except breaches of the peace, the power extends only so far
as some statute gives it”). But cf. H. Vorhees, Law of Ar-
rest §131, pp. 78-79 (1904) (acknowledging that “by author-
ity of statute, city charter, or ordinance, [an officer] may ar-
rest without a warrant, one who . . . commits a misdemeanor
other than a breach of the peace,” but suggesting that courts
look with “disfavor” on such legislative enactments “as inter-
fering with the constitutional liberties of the subject”).
Small wonder, then, that today statutes in all 50 States
and the District of Columbia permit warrantless misde-
meanor arrests by at least some (if not all) peace officers
without requiring any breach of the peace,'> as do a host
of congressional enactments.’® The American Law Institute

2See Appendix, infra.

1 See, e.g., 18 U. S. C. §3052 (Federal Bureau of Investigation agents
authorized to “make arrests without warrant for any offense against the
United States committed in their presence”); §3053 (same, for United
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has long endorsed the validity of such legislation, see Ameri-
can Law Institute, Code of Criminal Procedure §21(a),
p- 28 (1930); American Law Institute, Model Code of Pre-
Arraignment Procedure §120.1(1)(c), p. 13 (1975), and the
consensus, as stated in the current literature, is that statutes
“remov[ing] the breach of the peace limitation and thereby
permit[ting] arrest without warrant for any misdemeanor
committed in the arresting officer’s presence” have “‘never
been successfully challenged and stan[d] as the law of the
land.”” 3 W. LaFave, Search and Seizure §5.1(b), pp. 13-14,
and n. 76 (1996) (quoting Higbee v. San Diego, 911 F. 2d 377,
379 (CA9 1990)) (emphasis in original; footnote omitted).
This, therefore, simply is not a case in which the claimant
can point to “a clear answer [that] existed in 1791 and has
been generally adhered to by the traditions of our society
ever since.” County of Riverside v. McLaughlin, 500 U. S.
44, 60 (1991) (SCALIA, J., dissenting).

II1

While it is true here that history, if not unequivocal, has
expressed a decided, majority view that the police need not
obtain an arrest warrant merely because a misdemeanor
stopped short of violence or a threat of it, Atwater does not
wager all on history.!* Instead, she asks us to mint a new

States marshals and deputies); §3056(c)(1)(C) (same, for Secret Service
agents); §3061(a)(2) (same, for postal inspectors); §3063(a)(3) (same, for
Environmental Protection Agency officers); 19 U. S. C. §1589a(3) (same,
for customs officers); 21 U. S. C. §878(a)(3) (same, for Drug Enforcement
Administration agents); 25 U. S. C. § 2803(3)(A) (same, for Bureau of Indian
Affairs officers).

14 And, indeed, the dissent chooses not to deal with history at all. See
post, p. 360 (opinion of O’CONNOR, J.). As is no doubt clear from the text,
the historical record is not nearly as murky as the dissent suggests. See,
e. 9., supra, at 333-335 (parliamentary statutes clearly authorizing war-
rantless arrests for misdemeanor-level offenses), 337-338 (colonial and
founding-era state statutes clearly authorizing same). History, moreover,
is not just “one of the tools” relevant to a Fourth Amendment inquiry,
post, at 361. JUSTICE O’CONNOR herself has observed that courts must
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rule of constitutional law on the understanding that when
historical practice fails to speak conclusively to a claim
grounded on the Fourth Amendment, courts are left to strike
a current balance between individual and societal inter-
ests by subjecting particular contemporary circumstances to
traditional standards of reasonableness. See Wyoming v.
Houghton, 526 U. S. 295, 299-300 (1999); Vernonia School
Dist. 47J v. Acton, 515 U. S. 646, 652-653 (1995). Atwater
accordingly argues for a modern arrest rule, one not neces-
sarily requiring violent breach of the peace, but nonetheless
forbidding custodial arrest, even upon probable cause, when
conviction could not ultimately carry any jail time and when
the government shows no compelling need for immediate
detention.!?

If we were to derive a rule exclusively to address the un-
contested facts of this case, Atwater might well prevail.
She was a known and established resident of Lago Vista with
no place to hide and no incentive to flee, and common sense
says she would almost certainly have buckled up as a condi-
tion of driving off with a citation. In her case, the physical
incidents of arrest were merely gratuitous humiliations
imposed by a police officer who was (at best) exercising

be “reluctant . .. to conclude that the Fourth Amendment proscribes a
practice that was accepted at the time of adoption of the Bill of Rights
and has continued to receive the support of many state legislatures,” Ten-
nessee v. Garner, 471 U. S. 1, 26 (1985) (dissenting opinion), as the practice
of making warrantless misdemeanor arrests surely was and has, see supra,
at 337-345. Because here the dissent “claim[s] that [a] practic[e] accepted
when the Fourth Amendment was adopted [is] now constitutionally imper-
missible,” the dissent bears the “heavy burden” of justifying a departure
from the historical understanding. 471 U. S,, at 26.

15 Although it is unclear from Atwater’s briefs whether the rule she pro-
poses would bar custodial arrests for fine-only offenses even when made
pursuant to a warrant, at oral argument Atwater’s counsel “concede[d]
that if a warrant were obtained, this arrest . .. would . . . be reasonable.”
Tr. of Oral Arg. 5.
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extremely poor judgment. Atwater’s claim to live free of
pointless indignity and confinement clearly outweighs any-
thing the City can raise against it specific to her case.

But we have traditionally recognized that a responsible
Fourth Amendment balance is not well served by standards
requiring sensitive, case-by-case determinations of govern-
ment need, lest every discretionary judgment in the field be
converted into an occasion for constitutional review. See,
e. 9., United States v. Robinson, 414 U. S. 218, 234-235 (1973).
Often enough, the Fourth Amendment has to be applied on
the spur (and in the heat) of the moment, and the object
in implementing its command of reasonableness is to draw
standards sufficiently clear and simple to be applied with a
fair prospect of surviving judicial second-guessing months
and years after an arrest or search is made. Courts at-
tempting to strike a reasonable Fourth Amendment balance
thus credit the government’s side with an essential interest
in readily administrable rules. See New York v. Belton, 453
U. S. 454, 458 (1981) (Fourth Amendment rules “ ‘ought to be
expressed in terms that are readily applicable by the police
in the context of the law enforcement activities in which they
are necessarily engaged’” and not “‘qualified by all sorts of
ifs, ands, and buts’”).16

At first glance, Atwater’s argument may seem to respect
the values of clarity and simplicity, so far as she claims that
the Fourth Amendment generally forbids warrantless ar-
rests for minor crimes not accompanied by violence or some

16 Terry v. Ohio, 392 U. S. 1 (1968), upon which the dissent relies, see
post, at 366, is not to the contrary. Terry certainly supports a more finely
tuned approach to the Fourth Amendment when police act without the
traditional justification that either a warrant (in the case of a search) or
probable cause (in the case of arrest) provides; but at least in the absence
of “extraordinary” circumstances, Whren v. United States, 517 U. S. 806,
818 (1996), there is no comparable cause for finicking when police act with
such justification.
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demonstrable threat of it (whether “minor crime” be defined
as a fine-only traffic offense, a fine-only offense more gener-
ally, or a misdemeanor!”). But the claim is not ultimately
so simple, nor could it be, for complications arise the moment
we begin to think about the possible applications of the sev-
eral criteria Atwater proposes for drawing a line between
minor crimes with limited arrest authority and others not
so restricted.

One line, she suggests, might be between “jailable” and
“fine-only” offenses, between those for which conviction
could result in commitment and those for which it could not.
The trouble with this distinction, of course, is that an officer
on the street might not be able to tell. It is not merely that
we cannot expect every police officer to know the details of
frequently complex penalty schemes, see Berkemer v. Mc-
Carty, 468 U. S. 420, 431, n. 13 (1984) (“[Olfficers in the field
frequently ‘have neither the time nor the competence to de-
termine’ the severity of the offense for which they are con-
sidering arresting a person”), but that penalties for ostensi-
bly identical conduct can vary on account of facts difficult (if
not impossible) to know at the scene of an arrest. Is this
the first offense or is the suspect a repeat offender?!® Is
the weight of the marijuana a gram above or a gram below

"Compare, e. g., Brief for Petitioners 46 (“fine-only”) with, e. g., Tr. of
Oral Arg. 11 (misdemeanors). Because the difficulties attendant to any
major crime-minor crime distinction are largely the same, we treat them
together.

8 See, e. g., Welsh, 466 U. S., at 756 (first DUI offense subject to maxi-
mum fine of $200; subsequent offense punishable by one year’s imprison-
ment); Carroll v. United States, 267 U.S. 132, 154 (1925) (first offense
of smuggling liquor subject to maximum fine of $500; subsequent offense
punishable by 90 days’ imprisonment); 21 U. S. C. §§844a(a), (c) (first of-
fense for possession of “personal use amount” of controlled substance sub-
ject to maximum $10,000 fine; subsequent offense punishable by imprison-
ment); Tex. Penal Code Ann. §§42.01, 49.02, 12.23, 12.43 (1994 and Supp.
2001) (first public drunkenness or disorderly conduct offense subject to
maximum $500 fine; third offense punishable by 180 days’ imprisonment).



Cite as: 532 U. S. 318 (2001) 349

Opinion of the Court

the fine-only line?! Where conduct could implicate more
than one criminal prohibition, which one will the district
attorney ultimately decide to charge??® And so on.

But Atwater’s refinements would not end there. She rep-
resents that if the line were drawn at nonjailable traffic of-
fenses, her proposed limitation should be qualified by a pro-
viso authorizing warrantless arrests where “necessary for
enforcement of the traffic laws or when [an] offense would
otherwise continue and pose a danger to others on the road.”
Brief for Petitioners 46 (internal quotation marks omitted).
(Were the line drawn at misdemeanors generally, a compara-
ble qualification would presumably apply.) The proviso only
compounds the difficulties. Would, for instance, either ex-
ception apply to speeding? At oral argument, Atwater’s
counsel said that “it would not be reasonable to arrest a
driver for speeding unless the speeding rose to the level of
reckless driving.” Tr. of Oral Arg. 16. But is it not fair to
expect that the chronic speeder will speed again despite a
citation in his pocket, and should that not qualify as showing
that the “offense would . . . continue” under Atwater’s rule?
And why, as a constitutional matter, should we assume that
only reckless driving will “pose a danger to others on the
road” while speeding will not?

9 See, e. g., 21 U. S. C. §§844, 844a (possession of “personal use amount”
of a controlled substance subject to maximum $10,000 fine; possession of
larger amount punishable by one year’s imprisonment); Tex. Health &
Safety Code Ann. §481.121(b) (Supp. 2001) (possession of four ounces or
less of marijuana a misdemeanor; possession of more than four ounces
a felony). See generally National Survey of State Laws 151-188 (3d
R. Leiter ed. 1999) (surveying state laws concerning drug possession).

2 For instance, the act of allowing a small child to stand unrestrained
in the front seat of a moving vehicle at least arguably constitutes child
endangerment, which under Texas law is a state jail felony. Tex. Penal
Code Ann. §§22.041(c), (f) (Supp. 2001). Cf. also 21 Am. Jur. 2d, Criminal
Law §28 (1998) (“[Slome statutory schemes permit courts in their discre-
tion to term certain offenses as felonies or as misdemeanors”).
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There is no need for more examples to show that Atwater’s
general rule and limiting proviso promise very little in the
way of administrability. It is no answer that the police rou-
tinely make judgments on grounds like risk of immediate
repetition; they surely do and should. But there is a world
of difference between making that judgment in choosing be-
tween the discretionary leniency of a summons in place of a
clearly lawful arrest, and making the same judgment when
the question is the lawfulness of the warrantless arrest itself.
It is the difference between no basis for legal action challeng-
ing the discretionary judgment, on the one hand, and the
prospect of evidentiary exclusion or (as here) personal § 1983
liability for the misapplication of a constitutional standard,
on the other. Atwater’s rule therefore would not only place
police in an almost impossible spot but would guarantee
increased litigation over many of the arrests that would
occur.?® For all these reasons, Atwater’s various distinec-
tions between permissible and impermissible arrests for
minor crimes strike us as “very unsatisfactory line[s]” to re-
quire police officers to draw on a moment’s notice. Carroll
v. United States, 267 U. S., at 157.

One may ask, of course, why these difficulties may not be
answered by a simple tie breaker for the police to follow in
the field: if in doubt, do not arrest. The first answer is that
in practice the tie breaker would boil down to something
akin to a least-restrictive-alternative limitation, which is
itself one of those “ifs, ands, and buts” rules, New York
v. Belton, 453 U. S., at 458, generally thought inappropriate
in working out Fourth Amendment protection. See, e.g.,
Skinner v. Railway Labor Executives’ Assn., 489 U. S. 602,

21See United States v. Watson, 423 U. S. 411, 423-424 (1976) (“[TThe
judgment of the Na