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SHELLEY L. DOWLING, LIBRARIAN.

*For notes, see p. IV.
I



NOTES

1The Honorable Clarence Thomas, of Georgia, formerly a Judge of the
United States Court of Appeals for the District of Columbia Circuit, was
nominated by President Bush on July 1, 1991, to be an Associate Justice
of this Court; the nomination was confirmed by the Senate on October 15,
1991; he was commissioned on October 16, 1991, and he took the oaths and
his seat on October 23, 1991. See also post, p. XI.

2Justice Marshall announced his retirement on June 27, 1991, effective
October 1, 1991. See post, p. VIL

3The Honorable William P. Barr, of Virginia, was nominated by Presi-
dent Bush on October 16, 1991, to be Attorney General; the nomination
was confirmed by the Senate on November 12, 1991; he was commissioned
on November 20, 1991, took the oath of office on November 26, 1991, and
was presented to the Court on December 9, 1991. See post, p. XV.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 9, 1990, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REHNQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

October 9, 1990.

(For next previous allotment, and modifications, see 484 U. S,
p. viI, and 497 U. S,, p. 1v.)



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective November 1, 1991, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.*

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REHENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, BYRON R. WHITE, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLiAM H. REHNQUIST, Chief Justice.
November 1, 1991.

(For next previous allotment, and modifications, see 498 U. S,
p- VI, and 501 U. S., p. V.)

*For order of February 18, 1992, assigning JUSTICE THOMAS to the Dis-
trict of Columbia Circuit for the day of February 19, 1992, see post, p. 1084.
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RETIREMENT OF JUSTICE MARSHALL
SUPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 7, 1991

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, and JUSTICE SOUTER.

THE CHIEF JUSTICE said:

Before calling the first case for argument this morning, it
is appropriate for us to note that today, for the first time in
twenty-four years, a Term of the Court commences without
our colleague Justice Thurgood Marshall sitting beside us on
the bench. Following his retirement this summer his col-
leagues on the Court joined in sending him a letter which
reads as follows:

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., September 12, 1991.

Dear Thurgood:

Your decision to retire from the Court brings a sense of
sorrow to all of us. For twenty-four years you have been a
colleague, and for twenty-four years you have had an impor-
tant voice in the shaping of the decisional law of this Court.
We will miss your counsel in our future deliberations, and
will likewise miss the innumerable “tall tales” with which

you delighted us.
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VIII RETIREMENT OF JUSTICE MARSHALL

Everyone who sits on the Supreme Court will be remem-
bered in the history of American constitutional law, but you
are unique in having made major contributions to that law
before becoming a member of the Court. Your role in the
battle for equal treatment of the races would entitle you to
a prominent place in that history had you never ascended the
bench at all. You leave behind you landmarks from your
career as a lawyer, as well as from your career as a judge.

We bid you farewell from our common labors, but look for-
ward to your continued society off the bench. We trust that
retirement at this time will help you regain the good health
which is our wish for you.

Affectionately,
WILLIAM H. REHNQUIST
BYrRON R. WHITE
HARRY A. BLACKMUN
JOHN PAUL STEVENS
SANDRA O’CONNOR
ANTONIN SCALIA
ANTHONY M. KENNEDY
Davip H. SOUTER

Justice Marshall said:

SUPREME COURT OF THE UNITED STATES
CHAMBERS OF JUSTICE THURGOOD MARSHALL (Retired),
Washington, D. C., October 1, 1991.

Dear Colleagues:

Thank you for your gracious letter. As I read it, I was
reminded of the wonderful times we have spent together
both personally and professionally over the years. It has
been a great honor for me to serve on the Court, and I am
saddened that I must now give up the daily fare—the oral
arguments, the Conference discussions, the opinions and dis-
sents—that has provided me such enormous intellectual and
emotional satisfaction for 24 years.



RETIREMENT OF JUSTICE MARSHALL IX

More than that, though, I am saddened that I will no
longer have the opportunity to enjoy regular contact and
communications with all of you. Your warmth and collegi-
ality have been of great encouragement to me; I will miss
that—and all of you—deeply.

Although I will not take part in the work ahead, I am
hopeful the Court will meet the upcoming challenges, and I
am grateful for the time we have spent together. Because
of the bonds we have formed, I rest assured that though
my active service on the Court ends, our ties of friendship
hold fast.

Affectionately,
THURGOOD



APPOINTMENT OF JUSTICE THOMAS
SUPREME COURT OF THE UNITED STATES

FRIDAY, NOVEMBER 1, 1991

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, and JUSTICE SOUTER.

THE CHIEF JUSTICE said:

This special sitting of the Court is held today to receive
the commission of the newly appointed Associate Justice of
the Supreme Court of the United States, Clarence Thomas.
The Court now recognizes the Acting Attorney General of
the United States, William Barr.

The Acting Attorney General said:

MR. CHIEF JUSTICE and may it please the Court, I have
the commission which has been issued to the Honorable Clar-
ence Thomas as an Associate Justice of the Supreme Court
of the United States. The commission has been duly signed
by the President of the United States and attested by me as
the Acting Attorney General of the United States. I move
that the Clerk read the commission and that it be made a
part of the permanent records of this Court.

THE CHIEF JUSTICE said:

Thank you Mr. Barr. Your motion is granted. Mr. Clerk,
will you please read the Commission?
XI



XII APPOINTMENT OF JUSTICE THOMAS

The Clerk then read the commission as follows:
GEORGE BUSH,
PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:

Know YE; That reposing special trust and confidence in
the Wisdom, Uprightness, and Learning of Clarence Thomas,
of Georgia, I have nominated, and, by and with the advice
and consent of the Senate, do appoint him an Associate Jus-
tice of the United States and do authorize and empower him
to execute and fulfill the duties of that Office according to
the Constitution and Laws of the said United States, and to
have and to hold the said Office, with all the powers, privi-
leges, and emoluments to the same of right appertaining,
unto Him, the said Clarence Thomas, during his good
behavior.

In testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this sixteenth day of Oc-
tober, in the year of our Lord one thousand nine hundred
and ninety-one, and of the Independence of the United States
of America the two hundred and sixteenth.

[SEAL] GEORGE BusH
By the President:
WILLIAM P. BARR,
Acting Attorney General

THE CHIEF JUSTICE said:

I now ask the Chief Deputy Clerk of the Court to escort
Justice Thomas to the bench.

THE CHIEF JUSTICE said:

Justice Thomas, are you prepared to take the oath?



APPOINTMENT OF JUSTICE THOMAS XIII

Justice Thomas said:

I am.

The oath of office was then administered by THE CHIEF
JUSTICE and Justice Thomas repeated the oath after him as
follows:

I, Clarence Thomas, do solemnly swear that I will adminis-
ter justice without respect to person, and do equal right to
the poor and to the rich, and that I will faithfully and impar-
tially discharge and perform all the duties incumbent upon
me as Associate Justice of the Supreme Court of the United
States under the Constitution and laws of the United States.

So help me God.

CLARENCE THOMAS

Subscribed and sworn to before me this first day of No-
vember, 1991.
WiLLIAM H. REHNQUIST
Chief Justice

THE CHIEF JUSTICE said:

JUSTICE THOMAS, on behalf of all the members of the
Court, it is a pleasure to extend to you a very warm welcome
as an Associate Justice of this Court and to wish for you a
long and happy career in our common calling.



PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, DECEMBER 9, 1991

Present: CHIEF JUSTICE REHNQUIST, JUSTICE WHITE,
JUSTICE BLACKMUN, JUSTICE STEVENS, JUSTICE O’CONNOR,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, and
JUSTICE THOMAS.

THE CHIEF JUSTICE said:

The Court now recognizes the Solicitor General, Mr. Ken-
neth Starr.

Mr. Solicitor General Kenneth Starr said:

MR. CHIEF JUSTICE, and may it please the Court, I have
the honor to present to the Court the seventy-seventh Attor-
ney General of the United States, the Honorable William Pel-
ham Barr of Virginia.

THE CHIEF JUSTICE said:

Mr. Attorney General, on behalf of the Court, I welcome
you as the chief law officer of the government and as an
officer of this Court. We welcome you to the performance
of the very important duties which will rest upon you by
virtue of your office. Your commission as Attorney General
of the United States will be placed in the records of the
Court and we wish you well in your new office.

Attorney General William Barr said:

Thank you, MR. CHIEF JUSTICE.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1991

UNITED STATES ». IBARRA

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE TENTH CIRCUIT

No. 90-1713. Decided October 15, 1991

While stopped for a vehicle operating violation, respondent gave police
permission to search his car, but they found nothing. However, they
impounded the car because respondent had no operator’s license, and
they found cocaine during a subsequent search. Respondent filed a pre-
trial motion to suppress the evidence from the second search, which the
Government contested on the ground that the search was conducted
pursuant to his continuing consent. However, the Government aban-
doned this argument, and the District Court granted respondent’s mo-
tion. The Government subsequently moved for reconsideration of the
suppression order, again raising the consent issue, but the court denied
the motion. The Court of Appeals dismissed the Government’s appeal
as untimely, holding that the Government’s motion to reconsider did not
“toll” the 30-day period to appeal, which began to run on the date of the
initial order. The court also held that this Court’s decisions in United
States v. Healy, 376 U.S. 75—that a motion for rehearing renders an
otherwise final decision of a district court not final until it decides the
motion—and United States v. Dieter, 429 U.S. 6 (per curiam)—that
there is no exception to Healy’s rule for petitions for rehearing which
do not assert an alleged error of law—did not control in a case where
the Government’s motion is based on a previously disavowed theory.

Held: The Government’s appeal was timely. All motions for reconsidera-
tion are subsumed under one general rule—the rule laid down in Healy.
If a merits inquiry were grafted onto the general rule, litigants would

1
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be required to guess at their peril the date on which the time to appeal
commences to run. An alternative method of analysis—that the Gov-
ernment’s motion was not a “true” motion for reconsideration because
the Government did not initially urge the argument on which it based
the motion—would also break down into subcategories the more general
category of “motions for reconsideration” described in this Court’s pre-
vious decisions.

Certiorari granted; 920 F. 2d 702, vacated and remanded.

PER CURIAM.

The United States District Court for the District of Wyo-
ming ordered that certain evidence which the Government
proposed to use in respondent’s pending criminal trial be
suppressed. The Government appealed the order to the
Court of Appeals for the Tenth Circuit, but that court dis-
missed the Government’s appeal. It held that the 30-day
period in which to file an appeal began to run on the date of
the District Court’s original suppression order, rather than
on the date the District Court denied the Government’s mo-
tion for reconsideration. 920 F. 2d 702 (1990). We grant
the Government’s petition for certiorari and vacate the judg-
ment of the Court of Appeals.

I

Respondent was indicted for possession of cocaine with in-
tent to distribute. The circumstances leading to the indict-
ment are largely uncontested. Law enforcement officers
stopped respondent’s car for a suspected operating violation.
The officers questioned respondent and asked for permission
to search the car. Respondent granted the request and a
brief search was conducted but no cocaine was identified or
seized. However, noting that neither respondent nor his
passenger had a valid operator’s license, the officers im-
pounded the car and transported respondent and his passen-
ger to a Western Union office. The officers then went to the
towing service lot and searched the car a second time. They
found cocaine in the trunk. Respondent filed a pretrial mo-
tion to suppress the evidence found in the second search.
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Among the theories on which the Government originally con-
tested the motion was that the second search had been con-
ducted pursuant to respondent’s continuing consent. How-
ever, before the District Court ruled on the suppression
motion, the Government abandoned the continuing consent
theory in papers filed with the court, citing a lack of legal
support for its position. On November 15, 1989, after an
evidentiary hearing, the District Court granted the motion
to suppress and noted in its order the Government’s aban-
donment of the continuing consent theory. 725 F. Supp.
1195, 1200 (Wyo. 1989). On December 13, 1989, the Govern-
ment filed with the District Court a “Motion for Reconsider-
ation of Suppression Order.” The sole basis for the Govern-
ment’s motion was its reassertion of the continuing consent
theory. On January 3, 1990, the District Court denied the
motion. The Government noticed its appeal on January 30,
1990, less than 30 days after the denial of the motion for
reconsideration but 76 days after the initial suppression
order.

A divided panel of the Tenth Circuit dismissed the appeal
as untimely, holding that the Government’s motion to recon-
sider did not “toll” the 30-day period® to appeal which began

!Federal Rule of Appellate Procedure 4(b) provides, inter alia:

“When an appeal by the government is authorized by statute, the notice
of appeal shall be filed in the district court within 30 days after the entry
of (i) the judgment or order appealed from or (ii) a notice of appeal by
any defendant.”

Statutory authorization for the United States to appeal a suppression
order is found at 18 U. S. C. §3731:

“An appeal by the United States shall lie to a court of appeals from
a decision or order of a district courts [sic/ suppressing or excluding
evidence.

“The appeal in all such cases shall be taken within thirty days after the
decision, judgment or order has been rendered and shall be diligently
prosecuted.”
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to run on the date of the initial order.? In the course of
its opinion, the Court of Appeals rejected the Government’s
argument that this Court’s decisions in United States v.
Healy, 376 U. S. 75 (1964), and United States v. Dieter, 429
U. S. 6 (1976) (per curiam), controlled the decision.

In United States v. Healy, supra, we said:

“The question, therefore, is simply whether in a criminal
case a timely petition for rehearing by the Government
filed within the permissible time for appeal renders the
judgment not final for purposes of appeal until the Court
disposes of the petition—in other words whether in such
circumstances the 30-day period . . . begins to run from
the date of entry of judgment or the denial of the peti-
tion for rehearing.” 376 U. S., at 77-78.

The Court answered this question by saying that under the
“well-established rule in civil cases,” id., at 78, the 30-day
period begins with the denial of the petition for rehearing
and by further observing that this Court’s consistent prac-
tice had been to treat petitions for rehearing as having the

2The Court of Appeals’ decision discusses the issue as a matter of
whether the motion for reconsideration “tolled” the 30-day period that, by
assumption, began to run with the District Court’s first decision. We be-
lieve the issue is better described as whether the 30-day period began to
run on the date of the first order or on the date of the order denying the
motion for reconsideration, rather than as a matter of tolling. Principles
of equitable tolling usually dictate that when a time bar has been sus-
pended and then begins to run again upon a later event, the time remain-
ing on the clock is calculated by subtracting from the full limitations pe-
riod whatever time ran before the clock was stopped. See Cada v. Baxter
Healthcare Corp., 920 F. 2d 446 (CAT 1990) (discussing principles of equita-
ble tolling). Thus, in the present case for example, a motion to reconsider
filed after 20 days, if it tolled the 30-day period to appeal, would leave at
most only 10 days to appeal once the reconsideration motion was decided.
However, we previously made clear that would-be appellants are entitled
to the full 30 days after a motion to reconsider has been decided. United
States v. Dieter, 429 U. S. 6, 7-8 (1976) (per curiam) (“[Tlhe 30-day limita-
tion period runs from the denial of a timely petition . . . rather than from
the date of the order itself”).



Cite as: 502 U. S. 1 (1991) 5

Per Curiam

same effect in criminal cases. Id., at 78-79. More than 12
years later, we decided United States v. Dieter, supra (per
curiam). There, too, the Court of Appeals for the Tenth
Circuit dismissed as untimely the Government’s appeal from
a District Court’s order dismissing an indictment. Although
the Government’s notice of appeal had been filed within 30
days of a District Court order denying its “Motion to Set
Aside Order of Dismissal,” it was not filed within 30 days
after the order of dismissal itself. The Court of Appeals
held that our decision in Healy, supra, governed only in cases
of claimed errors of law, whereas the basis of the Govern-
ment’s motion for reconsideration in Dieter was mistake or
inadvertence.

We vacated and remanded the decision of the Court of Ap-
peals, saying that it “misconceived the basis of our decision
in Healy. We noted there that the consistent practice in
civil and criminal cases alike has been to treat timely peti-
tions for rehearing as rendering the original judgment non-
final for purposes of appeal for as long as the petition is pend-
ing.” 429 U.S., at 8. We pointed out the presumed benefits
of this rule—district courts are given the opportunity to
correct their own alleged errors, and allowing them to do
so prevents unnecessary burdens being placed on the courts
of appeals. We concluded that “the Court of Appeals’ law/
fact distinction—assuming such a distinction can be clearly
drawn for these purposes—finds no support in Healy.”
Ibid.

The Court of Appeals in the present case nonetheless de-
termined that the 30-day period was not affected by the Gov-
ernment’s motion to reconsider. It instead created a special
rule for motions that seek reconsideration of previously disa-
vowed theories because it concluded that suspending the
time to appeal upon such motions does not further the goals
described in Dieter. Because such motions do not serve to
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permit the district court to reconsider matters initially over-
looked, the Court of Appeals thought that delaying the ap-
pellate process pending resolution of such motions is unlikely
to contribute to judicial efficiency. 920 F. 2d, at 706. It also
noted that Government motions to reconsider a position con-
ceded during appellate litigation are viewed with disfavor
when filed before an appellate tribunal. Ibid. (citing United
States v. Smith, 781 F. 2d 184 (CA10 1986)).

II

We think the Court of Appeals has misread our decisions
in Healy, supra, and Dieter, supra. The first of these deci-
sions established that a motion for rehearing in a criminal
case, like a motion for rehearing in a civil case, renders an
otherwise final decision of a district court not final until it
decides the petition for rehearing. In Dieter, we rejected
an effort to carve out exceptions to this general rule in the
case of petitions for rehearing which do not assert an alleged
error of law. We think that the Court of Appeals’ present
effort to carve out a different exception to the general rule
laid down in Healy must likewise be rejected.

It may be that motions to reconsider based on previously
abandoned grounds are not apt to fare well either in the dis-
trict court or on appeal to the court of appeals. But if such
a judgment as to the merits were allowed to play a part in
deciding the time in which a denial of the motion may be
appealed, it is difficult to see why a similar merits analysis
should not be undertaken for all motions for reconsideration.
The result would be, as the dissenting judge below pointed
out, to “graf[t] a merits inquiry onto what should be a bright-
line jurisdictional inquiry.” 920 F. 2d, at 710 (Baldock, J.,
dissenting).

Undoubtedly some motions for reconsideration are so to-
tally lacking in merit that the virtues of the rule established
in Healy are not realized by delaying the 30-day period. If
it were possible to pick them out in advance, it would be
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better if litigants pursuing such motions were made to go
sooner, rather than later, on their fruitless way to the appel-
late court. But there is no certain way of deciding in ad-
vance which motions for reconsideration have the requisite
degree of merit, and which do not. Given this, it is far bet-
ter that all such motions be subsumed under one general
rule—the rule laid down in Healy. Without a clear general
rule litigants would be required to guess at their peril the
date on which the time to appeal commences to run. Pru-
dent attorneys would be encouraged to file notices of appeal
from orders of the district court, even though the latter court
is in the course of considering a motion for rehearing of the
order. Cf. United States v. Ladson, 774 F. 2d 436, 438—-439,
n. 3 (CA11 1985). Less prudent attorneys would find them-
selves litigating in the courts of appeals whether a motion
for reconsideration filed in the district court had sufficient
potential merit to justify the litigant’s delay in pursuing ap-
pellate review. Neither development would be desirable.

The Court of Appeals’ opinion can be read to hold that
because the Government did not initially urge the argument
which it made in its motion for reconsideration, that motion
was not a “true” motion for reconsideration which would ex-
tend the time for appeal. But this method of analysis, too,
would break down into subcategories the more general cate-
gory of “motions for reconsideration” described in our previ-
ous opinions. Here, the Government’s motion before the
District Court sought to “‘reconsider [a] question decided in
the case’ in order to effect an ‘alteration of the rights adjudi-
cated.”” Dieter, 429 U. S., at 8-9 (quoting Department of
Banking of Neb. v. Pink, 317 U. S. 264, 266 (1942)). That is
sufficient under Healy and Dieter.?

3Two other concerns that animate the Tenth Circuit’s decision are sim-
ply inapposite to the present case. First, there is no assertion that the
Government’s abandonment and reassertion of the consensual search the-
ory was done in bad faith. We thus have no occasion to consider whether
instances of bad faith might require a different result. See United States
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The petition for certiorari is granted, respondent’s motion
to proceed in forma pauperis is granted, the judgment of
the Court of Appeals is vacated, and the case is remanded to
that court for further proceedings.

It is so ordered.

v. Healy, 376 U.S. 75, 80, n. 4 (1964). Second, only a single motion for
reconsideration was filed. We thus also have no occasion to consider
whether it is appropriate to refuse to extend the time to appeal in cases in
which successive motions for reconsideration are submitted. See United
States v. Marsh, 700 F. 2d 1322 (CA10 1983).
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MIRELES ». WACO

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 91-311. Decided October 21, 1991

Respondent Waco, a public defender, filed this action under 42 U. S. C.
§1983, seeking damages from, inter alios, petitioner Mireles, a Califor-
nia Superior Court judge, for ordering the police, forcibly and with ex-
cessive force, to seize and bring him into the courtroom when he failed
to appear for the calling of the calendar. The Federal District Court
dismissed the complaint against the judge, pursuant to Federal Rule of
Civil Procedure 54(b), on the grounds of complete judicial immunity.
However, the Court of Appeals reversed, holding that the judge was not
acting in his judicial capacity when he requested and authorized the use
of excessive force.

Held: The Court of Appeals erred in ruling that Judge Mireles’ alleged
actions were not taken in his judicial capacity. Judicial immunity is an
immunity from suit, not just from ultimate assessment of damages, and
it can be overcome only if a judge’s actions are nonjudicial or were taken
in the complete absence of all jurisdiction. Here, the judge’s function
of directing police officers to bring counsel in a pending case before the
court is a general function normally performed by a judge. That he
may have made a mistake or acted in excess of his authority does not
make the act nonjudicial. See, e. g., Forrester v. White, 484 U. S. 219,
227. His action was also taken in the very aid of his jurisdiction over
the matter before him, and thus it cannot be said that the action was
taken in the absence of jurisdiction.

Certiorari granted; reversed.

PER CURIAM.

A long line of this Court’s precedents acknowledges that,
generally, a judge is immune from a suit for money damages.
See, e. g., Forrester v. White, 484 U. S. 219 (1988); Cleavinger
v. Saxner, 474 U. S. 193 (1985); Dennis v. Sparks, 449 U. S. 24
(1980); Supreme Court of Va. v. Consumers Union of United
States, Inc., 446 U. S. 719 (1980); Butz v. Economou, 438 U. S.
478 (1978); Stump v. Sparkman, 435 U. S. 349 (1978); Pierson
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v. Ray, 386 U. S. 547 (1967).!  Although unfairness and injus-
tice to a litigant may result on occasion, “it is a general prin-
ciple of the highest importance to the proper administration
of justice that a judicial officer, in exercising the authority
vested in him, shall be free to act upon his own convictions,
without apprehension of personal consequences to himself.”
Bradley v. Fisher, 13 Wall. 335, 347 (1872).

In this case, respondent Howard Waco, a Los Angeles
County public defender, filed suit in the United States Dis-
trict Court for the Central District of California under Rev.
Stat. §1979, 42 U. S. C. §1983, against petitioner, Raymond
Mireles, a judge of the California Superior Court, and two
police officers, for damages arising from an incident in No-
vember 1989 at the Superior Court building in Van Nuys,
Cal. Waco alleged that after he failed to appear for the
initial call of Judge Mireles’ morning calendar, the judge,
“angered by the absence of attorneys from his courtroom,”
ordered the police officer defendants “to forcibly and with
excessive force seize and bring plaintiff into his courtroom.”
App. to Pet. for Cert. B-3, §7(a). The officers allegedly
“by means of unreasonable force and violence seize[d] plain-
tiff and remove[d] him backwards” from another court-
room where he was waiting to appear, cursed him, and called
him “vulgar and offensive names,” then “without neces-
sity slammed” him through the doors and swinging gates
into Judge Mireles’ courtroom. Id., at B-4, §7(c). Judge
Mireles, it was alleged, “knowingly and deliberately ap-
proved and ratified each of the aforedescribed acts” of the
police officers. Ibid. Waco demanded general and punitive
damages. Id., at B-5 and B-6.

1The Court, however, has recognized that a judge is not absolutely im-
mune from criminal liability, Ex parte Virginia, 100 U. S. 339, 348-349
(1880), or from a suit for prospective injunctive relief, Pulliam v. Allen,
466 U. S. 522, 536-543 (1984), or from a suit for attorney’s fees authorized
by statute, id., at 543-544.
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Judge Mireles moved to dismiss the complaint as to him,
pursuant to Federal Rules of Civil Procedure 12(b)(1) and
(6), for failure to state a claim upon which relief could be
granted. The District Court dismissed the claim against the
judge and entered final judgment as to him, pursuant to Rule
54(b), on grounds of “complete judicial immunity.” App. to
Pet. for Cert. D-2. On Waco’s appeal, the United States
Court of Appeals for the Ninth Circuit reversed that judg-
ment. Waco v. Baltad, 934 F. 2d 214 (1991). The court de-
termined that Judge Mireles was not immune from suit be-
cause his alleged actions were not taken in his judicial
capacity. It opined that Judge Mireles would have been act-
ing in his judicial capacity if he had “merely directed the
officers to bring Waco to his courtroom without directing
them to use excessive force.” Id., at 216. But “[i]f Judge
Mireles requested and authorized the use of excessive force,
then he would not be acting in his judicial capacity.” Ibid.

Taking the allegations of the complaint as true, as we do
upon a motion to dismiss, we grant the petition for certiorari
and summarily reverse.

Like other forms of official immunity, judicial immunity is
an immunity from suit, not just from ultimate assessment
of damages. Mitchell v. Forsyth, 472 U. S. 511, 526 (1985).
Accordingly, judicial immunity is not overcome by allega-
tions of bad faith or malice, the existence of which ordinarily
cannot be resolved without engaging in discovery and even-
tual trial. Pierson v. Ray, 386 U. S., at 5564 (“[IJmmunity
applies even when the judge is accused of acting maliciously
and corruptly”). See also Harlow v. Fitzgerald, 457 U. S.
800, 815-819 (1982) (allegations of malice are insufficient to
overcome qualified immunity).

Rather, our cases make clear that the immunity is over-
come in only two sets of circumstances. First, a judge is not
immune from liability for nonjudicial actions, 1. e., actions not
taken in the judge’s judicial capacity. Forrester v. White,
484 U. S., at 227-229; Stump v. Sparkman, 435 U. S., at 360.
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Second, a judge is not immune for actions, though judicial in
nature, taken in the complete absence of all jurisdiction.
Id., at 356-357; Bradley v. Fisher, 13 Wall., at 351.

We conclude that the Court of Appeals erred in ruling that
Judge Mireles’ alleged actions were not taken in his judicial
capacity. This Court in Stump made clear that “whether an
act by a judge is a ‘judicial’ one relate[s] to the nature of the
act itself, 7. e., whether it is a function normally performed
by a judge, and to the expectations of the parties, i.e.,
whether they dealt with the judge in his judicial capacity.”
435 U. S,, at 362. See also Forrester v. White, 484 U. S., at
2277-229. A judge’s direction to court officers to bring a per-
son who is in the courthouse before him is a function nor-
mally performed by a judge. See generally Cal. Civ. Proc.
Code Ann. §§128, 177, 187 (West 1982 and Supp. 1991) (set-
ting forth broad powers of state judges in the conduct of
proceedings).?  Waco, who was called into the courtroom for
purposes of a pending case, was dealing with Judge Mireles
in the judge’s judicial capacity.

Of course, a judge’s direction to police officers to carry out
a judicial order with excessive force is not a “function nor-
mally performed by a judge.” Stump v. Sparkman, 435
U.S., at 362. But if only the particular act in question were
to be scrutinized, then any mistake of a judge in excess of
his authority would become a “nonjudicial” act, because an
improper or erroneous act cannot be said to be normally per-
formed by a judge. If judicial immunity means anything, it

2 California Civ. Proc. Code Ann. §128 (West Supp. 1991) provides in
pertinent part: “Every court shall have the power to do all of the follow-
ing: ... (5) To control in furtherance of justice, the conduct of its ministe-
rial officers, and of all other persons in any manner connected with a judi-
cial proceeding before it, in every matter pertaining thereto.” See Ligda
v. Superior Court of Solano County, 5 Cal. App. 3d 811, 826, 85 Cal. Rptr.
744, 753 (1970) (public defender is “‘ministerial officer’” and one of “‘all
other persons in any manner connected with a judicial proceeding’” within
the meaning of §128, and may be ordered to appear to assist criminal
defendant).
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means that a judge “will not be deprived of immunity be-
cause the action he took was in error . . . or was in excess of
his authority.” Id., at 356. See also Forrester v. White, 484
U. S., at 227 (a judicial act “does not become less judicial by
virtue of an allegation of malice or corruption of motive”).
Accordingly, as the language in Stump indicates, the relevant
inquiry is the “nature” and “function” of the act, not the “act
itself.” 435 U.S., at 362. In other words, we look to the
particular act’s relation to a general function normally per-
formed by a judge, in this case the function of directing po-
lice officers to bring counsel in a pending case before the
court.

Nor does the fact that Judge Mireles’ order was carried
out by police officers somehow transform his action from “ju-
dicial” to “executive” in character. As Forrester instructs,
it is “the nature of the function performed, not the identity
of the actor who performed it, that inform[s] our immunity
analysis.” 484 U. S., at 229. A judge’s direction to an exec-
utive officer to bring counsel before the court is no more
executive in character than a judge’s issuance of a warrant
for an executive officer to search a home. See Burns v.
Reed, 500 U. S. 478, 492 (1991) (“[T]he issuance of a search
warrant is unquestionably a judicial act”).

Because the Court of Appeals concluded that Judge Mi-
reles did not act in his judicial capacity, the court did not
reach the second part of the immunity inquiry: whether
Judge Mireles’ actions were taken in the complete absence
of all jurisdiction. We have little trouble concluding that
they were not. If Judge Mireles authorized and ratified the
police officers’ use of excessive force, he acted in excess of
his authority. But such an action—taken in the very aid of
the judge’s jurisdiction over a matter before him—cannot be
said to have been taken in the absence of jurisdiction.

The petition for certiorari is granted, and the judgment of
the Court of Appeals is reversed.

It is so ordered.
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JUSTICE STEVENS, dissenting.

Judicial immunity attaches only to actions undertaken in a
judicial capacity. Forrester v. White, 484 U. S. 219, 227-229
(1988). In determining whether an action is “judicial,” we
consider the nature of the act and whether it is a “function
normally performed by a judge.” Stump v. Sparkman, 435
U. S. 349, 362 (1978).*

Respondent Howard Waco alleges that petitioner Judge
Raymond Mireles ordered police officers “to forcibly and
with excessive force seize and bring” respondent into peti-
tioner’s courtroom. App. to Pet. for Cert. B-3, {7(a). As
the Court acknowledges, ordering police officers to use ex-
cessive force is “not a ‘function normally performed by a
judge.”” Ante, at 12 (quoting Stump v. Sparkman, 435
U.S., at 362). The Court nevertheless finds that judicial im-
munity is applicable because of the action’s “relation to a gen-
eral function normally performed by a judge.” Ante, at 13.

Accepting the allegations of the complaint as true, as we
must in reviewing a motion to dismiss, petitioner issued two
commands to the police officers. He ordered them to bring
respondent into his courtroom, and he ordered them to com-
mit a battery. The first order was an action taken in a judi-
cial capacity; the second clearly was not. Ordering a bat-
tery has no relation to a function normally performed by a
judge. If an interval of a minute or two had separated the
two orders, it would be undeniable that no immunity would
attach to the latter order. The fact that both are alleged to

*See also Supreme Court of Va. v. Consumers Union of United States,
Inc., 446 U. S. 719, 736-737 (1980) (judge not entitled to judicial immunity
when acting in enforcement capacity); cf. Mitchell v. Forsyth, 472 U. S. 511,
520-524 (1985) (Attorney General not absolutely immune when performing
“national security,” rather than prosecutorial, function). Moreover, even
if the act is “judicial,” judicial immunity does not attach if the judge is
acting in the “‘clear absence of all jurisdiction.”” Stump v. Sparkman,
435 U. 8., at 357 (quoting Bradley v. Fisher, 13 Wall. 335, 351 (1872)).
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have occurred as part of the same communication does not
enlarge the judge’s immunity.
Accordingly, I respectfully dissent.

JUSTICE SCALIA, with whom JUSTICE KENNEDY joins,
dissenting.

“A summary reversal . . . is a rare and exceptional disposi-
tion, ‘usually reserved by this Court for situations in which
the law is well settled and stable, the facts are not in dispute,
and the decision below is clearly in error.”” R. Stern,
E. Gressman, & S. Shapiro, Supreme Court Practice 281 (6th
ed. 1986) (quoting Schweiker v. Hansen, 450 U. S. 785, 791
(1981) (Marshall, J., dissenting)). As JUSTICE STEVENS’ dis-
sent amply demonstrates, the decision here reversed is, at a
minimum, not clearly in error.

I frankly am unsure whether the Court’s disposition or
JUSTICE STEVENS' favored disposition is correct; but I am
sure that, if we are to decide this case, we should not do so
without briefing and argument. In my view, we should not
decide it at all; the factual situation it presents is so extraor-
dinary that it does not warrant the expenditure of our time.
I would have denied the petition for writ of certiorari.
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ZATKO v. CALIFORNIA

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 91-5052. Decided November 4, 1991*

Over the past 10 years, petitioner Zatko has filed 73 petitions with this
Court, 34 within the last 2 years, and petitioner Martin has filed over
45 petitions, 15 within the last 2 years.

Held: Zatko and Martin are denied in forma pauperis status in the in-
stant cases, pursuant to this Court’s Rule 39.8. Their patterns of repe-
titious filings have resulted in an extreme abuse of the system by bur-
dening the office of the Clerk and other members of the Court’s staff.

Motions denied.

PER CURIAM.

Last Term, we amended Rule 39 of the Rules of the Su-
preme Court of the United States to add the following:

“39.8. If satisfied that a petition for a writ of certiorari,
jurisdictional statement, or petition for an extraordinary
writ, as the case may be, is frivolous or malicious, the
Court may deny a motion for leave to proceed in
forma pauperis.”

Because in forma pauperis petitioners lack the financial
disincentives—filing fees and attorney’s fees—that help to

*Together with No. 91-5111, Zatko v. United States District Court for
the Northern District of California, No. 91-5166, Zatko v. United States
District Court for the Northern District of California, No. 91-5167, Zatko
v. United States, No. 91-5244, Martin v. Mrvos, No. 91-5246, Martin v.
Smith, No. 91-5307, Martin v. Delaware Law School of Widener Univer-
stty, Inc., No. 91-5331, Martin v. Walmer, No. 91-5332, Martin v. Town-
send, No. 91-5401, Martin v. Supreme Court of New Jersey, No. 91-5416,
Zatko v. California, No. 91-5476, Martin v. Bar of the District of Colum-
bia Court of Appeals, No. 91-5583, Martin v. Huyett, No. 91-5694, Zatko
v. United States District Court for the Northern District of California,
No. 91-5692, Zatko v. United States District Court for the Northern Dis-
trict of California, No. 91-5730, Zatko v. California, and No. 91-5732,
Zatko v. California, also on motion for leave to proceed in forma
pauperis.
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deter other litigants from filing frivolous petitions, we felt
such a Rule change was necessary to provide us some control
over the in forma pauperis docket. In ordering the amend-
ment, we sought to discourage frivolous and malicious in
forma pauperis filings, “particularly [from] those few per-
sons whose filings are repetitive with the obvious effect of
burdening the office of the Clerk and other members of
the Court staff.” In re Amendment to Rule 39, 500 U. S. 13
(1991).

Today, we invoke Rule 39.8 for the first time, and deny in
forma pauperis status to petitioners Vladimir Zatko and
James L. Martin. We do not do so casually, however. We
deny leave to proceed in forma pauperis only with respect
to two petitioners who have repeatedly abused the integrity
of our process through frequent frivolous filings. Over the
last 10 years, Zatko has filed 73 petitions in this Court; 34 of
those filings have come within the last 2 years. Martin has
been only slightly less prolific over the same 10-year period
and has filed over 45 petitions, 15 of them within the last 2
years. In each of their filings up to this point, we have per-
mitted Zatko and Martin to proceed in forma pauperis, and
we have denied their petitions without recorded dissent.
However, this Court’s goal of fairly dispensing justice “is
compromised when the Court is forced to devote its limited
resources to the processing of repetitious and frivolous re-
quests” such as these. In re Sindram, 498 U. S. 177, 179-180
(1991). We conclude that the pattern of repetitious filing on
the part of Zatko and Martin has resulted in an extreme
abuse of the system. In the hope that our action will deter
future similar frivolous practices, we deny Zatko and Martin
leave to proceed in forma pauperis in these cases.

The dissent complains that, by invoking this Rule against
Zatko and Martin, we appear to ignore our duty to provide
equal access to justice for both the rich and the poor. The
message we hope to send is quite the opposite, however. In
order to advance the interests of justice, the Court’s general
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practice is to waive all filing fees and costs for indigent indi-
viduals, whether or not the petitions those individuals file
are frivolous. As the dissent recognizes, for example, well
over half of the numerous i forma pauperis petitions filed
since the beginning of this Term are best characterized as
frivolous. It is important to observe that we have not ap-
plied Rule 39.8 to those frivolous petitions, although the Rule
might technically apply to them. Instead, we have denied
those petitions in the usual manner, underscoring our com-
mitment to hearing the claims, however meritless, of the
poor. But “[ilt is vital that the right to file in forma pau-
peris not be incumbered by those who would abuse the integ-
rity of our process by frivolous filings.” In re Amendment
to Rule 39, supra, at 13. For that reason we take the lim-
ited step of censuring two petitioners who are unique—not
merely among those who seek to file in forma pauperis, but
also among those who have paid the required filing fees—
because they have repeatedly made totally frivolous de-
mands on the Court’s limited resources.

To discourage abusive tactics that actually hinder us from
providing equal access to justice for all, we therefore deny
leave to proceed in forma pauperis in these cases, pursuant
to Rule 39.8. Accordingly, petitioners are allowed until No-
vember 25, 1991, within which to pay the docketing fee re-
quired by Rule 38 and to submit petitions in compliance with
Rule 33 of the Rules of this Court. Future similar filings
from these petitioners will merit additional measures.

It is so ordered.

JUSTICE THOMAS took no part in the consideration or
decision of these motions.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins,
dissenting.

Last Term, over the dissent of three Justices, the Court
amended its Rule 39 for the “vital” purpose of protecting
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“the integrity of our process” from those indigent petition-
ers who file frivolous petitions for certiorari.! Since the
amended Rule became effective on July 1, 1991, indigent liti-
gants have filed almost 1,000 petitions, which this Court has
denied without pausing to determine whether they were
frivolous within the meaning of Rule 39. In my judgment,
well over half of these petitions could have been character-
ized as frivolous. Nevertheless, under procedures that have
been in place for many years, the petitions were denied in
the usual manner. The “integrity of our process” was not
compromised in the slightest by the Court’s refusal to spend
valuable time deciding whether to enforce Rule 39 against
so many indigent petitioners.

The Court has applied a different procedure to the peti-
tioners in these cases. Their multiple filings have enabled
the Court to single them out as candidates for enforcement
of the amended Rule. As a result, the order in their cases
denies leave to proceed in forma pauperis pursuant to Rule
39.8, rather than simply denying certiorari. The practical
effect of such an order is the same as a simple denial.>? How-
ever, the symbolic effect of the Court’s effort to draw distine-
tions among the multitude of frivolous petitions—none of
which will be granted in any event—is powerful. Although
the Court may have intended to send a message about the

LIn re Amendment to Rule 39, 500 U. S. 13, 14 (1991). The amended

Rule, Rule 39.8 of the Rules of the Supreme Court of the United States,
provides as follows:
“If satisfied that a petition for a writ of certiorari, jurisdictional statement,
or petition for an extraordinary writ, as the case may be, is frivolous or
malicious, the Court may deny a motion for leave to proceed in forma
pauperis.”

2In the past, I have noted that the work of the Court is “facilitated by
the practice of simply denying certiorari once a determination is made
that there is no merit to the petitioner’s claim,” rather than determining
whether “the form of the order should be a denial or a dismissal” in cases
of questionable jurisdiction. Dawis v. Jacobs, 454 U. S. 911, 914-915 (1981)
(opinion respecting denial of petitions for writs of certiorari).
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need for the orderly administration of justice and respect for
the judicial process, the message that it actually conveys is
that the Court does not have an overriding concern about
equal access to justice for both the rich and the poor.?

By its action today, the Court places yet another barrier
in the way of indigent petitioners.? By branding these peti-
tioners under Rule 39.8, the Court increases the chances that
their future petitions, which may very well contain a color-
able claim, will not be evaluated with the attention they
deserve.

Because I believe the Court has little to gain and much to
lose by applying Rule 39.8 as it does today, I would deny
certiorari in these cases, and will so vote in similar cases in
the future.

3“Qur longstanding tradition of leaving our door open to all classes of
litigants is a proud and decent one worth maintaining. See Talamini v.
Allstate Ins. Co., 470 U. S. 1067, 1070 (1985) (STEVENS, J., concurring).”
In re Sindram, 498 U. S. 177, 182 (1991) (Marshall, J., dissenting, joined by
BLACKMUN and STEVENS, JJ.).

4“And with each barrier that it places in the way of indigent litigants,
.. . the Court can only reinforce in the hearts and minds of our society’s
less fortunate members the unsettling message that their pleas are not
welcome here.” In re Demos, 500 U. S. 16, 19 (1991) (Marshall, J., dissent-
ing, joined by BLACKMUN and STEVENS, JJ.).
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HAFER v». MELO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 90-681. Argued October 15, 1991—Decided November 5, 1991

After petitioner Hafer, the newly elected auditor general of Pennsylvania,
discharged respondents from their jobs in her office, they sued her for,
inter alia, monetary damages under 42 U.S.C. §1983. The District
Court dismissed the latter claims under Will v. Michigan Dept. of State
Police, 491 U. S. 58, 71, in which the Court held that state officials “act-
ing in their official capacities” are outside the class of “persons” subject
to liability under § 1983. In reversing this ruling, the Court of Appeals
found that respondents sought damages from Hafer in her personal ca-
pacity and held that, because she acted under color of state law, respond-
ents could maintain a § 1983 individual-capacity suit against her.

Held: State officers may be held personally liable for damages under
§1983 based upon actions taken in their official capacities. Pp. 25-31.
(@) The above-quoted language from Will does not establish that
Hafer may not be held personally liable under §1983 because she
“actled]” in her official capacity. The claims considered in Will were
official-capacity claims, and the phrase “acting in their official capacities”
is best understood as a reference to the capacity in which the state
officer is sued, not the capacity in which the officer inflicts the alleged
injury. Pp. 25-27.

(b) State officials, sued in their individual capacities, are “persons’
within the meaning of §1983. Unlike official-capacity defendants—who
are not “persons” because they assume the identity of the government
that employs them, Will, supra, at 71—officers sued in their personal
capacity come to the court as individuals and thus fit comfortably within
the statutory term “person,” cf. 491 U.S., at 71, n. 10. Moreover,
§1983’s authorization of suits to redress deprivations of civil rights by
persons acting “under color of” state law means that Hafer may be liable
for discharging respondents precisely because of her authority as audi-
tor general. Her assertion that acts that are both within the official’s
authority and necessary to the performance of governmental functions
(including the employment decisions at issue) should be considered acts
of the State that cannot give rise to a personal-capacity action is unper-
suasive. That contention ignores this Court’s holding that § 1983 was
enacted to enforce provisions of the Fourteenth Amendment against
those who carry a badge of a State and represent it in some capacity,

i
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whether they act in accordance with their authority or misuse it.
Scheuer v. Rhodes, 416 U. S. 232, 243. Furthermore, Hafer’s theory
would absolutely immunize state officials from personal liability under
§1983 solely by virtue of the “official” nature of their acts, in contraven-
tion of this Court’s immunity decisions. See, e.g., Scheuer, supra.
Pp. 27-29.

() The Eleventh Amendment does not bar §1983 personal-capacity
suits against state officials in federal court. Id., at 237, 238. Will’s
language concerning suits against state officials cannot be read as estab-
lishing the limits of liability under the Amendment, since Will arose
from a suit in state court and considered the Amendment only because
the fact that Congress did not intend to override state immunity when
it enacted §1983 was relevant to statutory construction. 491 U. S, at
66. Although imposing personal liability on state officers may hamper
their performance of public duties, such concerns are properly addressed
within the framework of this Court’s personal immunity jurisprudence.
Pp. 29-31.

912 F. 2d 628, affirmed.

O’CONNOR, J., delivered the opinion of the Court, in which all other
Members joined, except THOMAS, J., who took no part in the consideration
or decision of the case.

Jerome R. Richter argued the cause for petitioner. With
him on the briefs was Goncer M. Krestal.

William Goldstein argued the cause for respondents.
With him on the brief was Edward H. Rubenstone.*

JUSTICE O’CONNOR delivered the opinion of the Court.

In Will v. Michigan Dept. of State Police, 491 U.S. 58
(1989), we held that state officials “acting in their official ca-
pacities” are outside the class of “persons” subject to liability

*Richard Ruda filed a brief for the National Association of Counties et
al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Andrew J. Pincus, John A. Powell, and
Steven R. Shapiro; for the American Federation of Labor and Congress
of Industrial Organizations by Robert M. Weinberg, Walter Kamiat, and
Lawrence Gold; for Kenneth W. Fultz by Cletus P. Lyman,; and for Nancy
Haberstroh by Stephen R. Kaplan.
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under Rev. Stat. §1979, 42 U. S. C. §1983. 491 U. S., at 71.
Petitioner takes this language to mean that §1983 does not
authorize suits against state officers for damages arising
from official acts. We reject this reading of Will and hold
that state officials sued in their individual capacities are
“persons” for purposes of § 1983.

I

In 1988, petitioner Barbara Hafer sought election to the
post of auditor general of Pennsylvania. Respondents al-
lege that during the campaign United States Attorney James
West gave Hafer a list of 21 employees in the auditor gener-
al’s office who secured their jobs through payments to a for-
mer employee of the office. App. 10. They further allege
that Hafer publicly promised to fire all employees on the list
if elected. Ibid.

Hafer won the election. Shortly after becoming auditor
general, she dismissed 18 employees, including named re-
spondent James Melo, Jr., on the basis that they “bought”
their jobs. Melo and seven other terminated employees
sued Hafer and West in Federal District Court. They as-
serted state and federal claims, including a claim under
§1983, and sought monetary damages. Carl Gurley and the
remaining respondents in this case also lost their jobs with
the auditor general soon after Hafer took office. These re-
spondents allege that Hafer discharged them because of their
Democratic political affiliation and support for her opponent
in the 1988 election. Id., at 28, 35, 40. They too filed suit
against Hafer, seeking monetary damages and reinstatement
under § 1983.

After consolidating the Melo and Gurley actions, the Dis-
trict Court dismissed all claims. In relevant part, the court
held that the §1983 claims against Hafer were barred be-
cause, under Will, she could not be held liable for employ-
ment decisions made in her official capacity as auditor
general.
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The Court of Appeals for the Third Circuit reversed this
portion of the District Court’s decision. 912 F. 2d 628 (1990).
As to claims for reinstatement brought against Hafer in her
official capacity, the court rested on our statement in Will
that state officials sued for injunctive relief in their official
capacities are “persons” subject to liability under §1983.
See Will, supra, at 71, n. 10. Turning to respondents’ mone-
tary claims, the court found that six members of the Gurley
group had expressly sought damages from Hafer in her per-
sonal capacity. The remaining plaintiffs “although not as
explicit, signified a similar intent.” 912 F. 2d, at 636.* The
court found this critical. While Hafer’s power to hire and
fire derived from her position as auditor general, it said, a
suit for damages based on the exercise of this authority could
be brought against Hafer in her personal capacity. Because
Hafer acted under color of state law, respondents could main-
tain a § 1983 individual-capacity suit against her.

We granted certiorari, 498 U. S. 1118 (1991), to address the
question whether state officers may be held personally liable
for damages under § 1983 based upon actions taken in their
official capacities.

*The Third Circuit looked to the proceedings below to determine
whether certain respondents brought their claims for damages against
Hafer in her official capacity or her personal capacity. 912 F. 2d, at 635-
636. Several other Courts of Appeals adhere to this practice. See Con-
ner v. Reinhard, 847 F. 2d 384, 394, n. 8 (CA7), cert. denied, 488 U. S. 856
(1988); Houston v. Reich, 932 F. 2d 883, 885 (CA10 1991); Lundgren v.
McDanzel, 814 F. 2d 600, 603-604 (CA11 1987). Still others impose a
more rigid pleading requirement. See Wells v. Brown, 891 F. 2d 591, 592
(CAG6 1989) (81983 plaintiff must specifically plead that suit for damages
is brought against state official in individual capacity); Nix v. Norman,
879 F. 2d 429, 431 (CAS8 1989) (same). Because this issue is not properly
before us, we simply reiterate the Third Circuit’s view that “[i]t is obvi-
ously preferable for the plaintiff to be specific in the first instance to avoid
any ambiguity.” 912 F. 2d, at 636, n. 7. See this Court’s Rule 14.1(a)
(“Only the questions set forth in the petition, or fairly included therein,
will be considered by the Court”).



Cite as: 502 U. S. 21 (1991) 25

Opinion of the Court

II

In Kentucky v. Graham, 473 U.S. 159 (1985), the Court
sought to eliminate lingering confusion about the distinction
between personal- and official-capacity suits. We empha-
sized that official-capacity suits “‘generally represent only
another way of pleading an action against an entity of which
an officer is an agent.”” Id., at 165 (quoting Monell v. New
York City Dept. of Social Services, 436 U. S. 658, 690, n. 55
(1978)). Suits against state officials in their official capacity
therefore should be treated as suits against the State. 473
U.S., at 166. Indeed, when officials sued in this capacity in
federal court die or leave office, their successors automati-
cally assume their roles in the litigation. See Fed. Rule Civ.
Proc. 25(d)(1); Fed. Rule App. Proc. 43(c)(1); this Court’s Rule
35.3. Because the real party in interest in an official-
capacity suit is the governmental entity and not the named
official, “the entity’s ‘policy or custom’ must have played a
part in the violation of federal law.” Graham, supra, at 166
(quoting Momnell, supra, at 694). For the same reason, the
only immunities available to the defendant in an official-
capacity action are those that the governmental entity pos-
sesses. 473 U. S., at 167.

Personal-capacity suits, on the other hand, seek to impose
individual liability upon a government officer for actions
taken under color of state law. Thus, “[oln the merits, to
establish personal liability in a § 1983 action, it is enough to
show that the official, acting under color of state law, caused
the deprivation of a federal right.” Id., at 166. While the
plaintiff in a personal-capacity suit need not establish a con-
nection to governmental “policy or custom,” officials sued in
their personal capacities, unlike those sued in their official
capacities, may assert personal immunity defenses such as
objectively reasonable reliance on existing law. Id., at
166-167.

Our decision in Will v. Michigan Dept. of State Police, 491
U. S. 58 (1989), turned in part on these differences between
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personal- and official-capacity actions. The principal issue
in Will was whether States are “persons” subject to suit
under §1983. Section 1983 provides, in relevant part:

“Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State . . .
subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall
be liable to the party injured . ...”

The Court held that interpreting the words “[e]very person”
to exclude the States accorded with the most natural reading
of the law, with its legislative history, and with the rule that
Congress must clearly state its intention to alter “‘the fed-
eral balance’” when it seeks to do so. Will, supra, at 65
(quoting United States v. Bass, 404 U. S. 336, 349 (1971)).

The Court then addressed the related question whether
state officials, sued for monetary relief in their official capac-
ities, are persons under §1983. We held that they are not.
Although “state officials literally are persons,” an official-
capacity suit against a state officer “is not a suit against the
official but rather is a suit against the official’s office. As
such it is no different from a suit against the State itself.”
491 U. S, at 71 (citation omitted).

Summarizing our holding, we said: “[N]either a State nor
its officials acting in their official capacities are ‘persons’
under §1983.” Ibid. Hafer relies on this recapitulation for
the proposition that she may not be held personally liable
under §1983 for discharging respondents because she
“actled]” in her official capacity as auditor general of Penn-
sylvania. Of course, the claims considered in Will were
official-capacity claims; the phrase “acting in their official ca-
pacities” is best understood as a reference to the capacity in
which the state officer is sued, not the capacity in which the
officer inflicts the alleged injury. To the extent that Will
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allows the construction Hafer suggests, however, we now
eliminate that ambiguity.
A

Will itself makes clear that the distinction between official-
capacity suits and personal-capacity suits is more than “a
mere pleading device.” Ibid. State officers sued for dam-
ages in their official capacity are not “persons” for purposes
of the suit because they assume the identity of the govern-
ment that employs them. Ibid. By contrast, officers sued
in their personal capacity come to court as individuals. A
government official in the role of personal-capacity defendant
thus fits comfortably within the statutory term “person.”
Cf. id., at 71, n. 10 (“[A] state official in his or her official
capacity, when sued for injunctive relief, would be a person
under § 1983 because ‘official-capacity actions for prospective
relief are not treated as actions against the State’”) (quoting
Graham, 473 U. S., at 167, n. 14).

Hafer seeks to overcome the distinction between official-
and personal-capacity suits by arguing that § 1983 liability
turns not on the capacity in which state officials are sued,
but on the capacity in which they acted when injuring the
plaintiff. Under Will, she asserts, state officials may not be
held liable in their personal capacity for actions they take in
their official capacity. Although one Court of Appeals has
endorsed this view, see Cowan v. University of Louisville
School of Medicine, 900 F. 2d 936, 942-943 (CA6 1990), we
find it both unpersuasive as an interpretation of § 1983 and
foreclosed by our prior decisions.

Through § 1983, Congress sought “to give a remedy to par-
ties deprived of constitutional rights, privileges and immuni-
ties by an official’s abuse of his position.” Momnroe v. Pape,
365 U. S. 167, 172 (1961). Accordingly, it authorized suits to
redress deprivations of civil rights by persons acting “under
color of any [state] statute, ordinance, regulation, custom,
or usage.” 42 U.S.C. §1983. The requirement of action
under color of state law means that Hafer may be liable for
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discharging respondents precisely because of her authority
as auditor general. We cannot accept the novel proposition
that this same official authority insulates Hafer from suit.

In an effort to limit the scope of her argument, Hafer dis-
tinguishes between two categories of acts taken under color
of state law: those outside the official’s authority or not es-
sential to the operation of state government, and those both
within the official’s authority and necessary to the perform-
ance of governmental functions. Only the former group, she
asserts, can subject state officials to personal liability under
§1983; the latter group (including the employment decisions
at issue in this case) should be considered acts of the State
that cannot give rise to a personal-capacity action.

The distinction Hafer urges finds no support in the broad
language of §1983. To the contrary, it ignores our holding
that Congress enacted §1983 “‘to enforce provisions of the
Fourteenth Amendment against those who carry a badge of
authority of a State and represent it in some capacity,
whether they act in accordance with their authority or mis-
use it.””  Scheuer v. Rhodes, 416 U. S. 232, 243 (1974) (quot-
ing Monroe v. Pape, supra, at 171-172). Because of that
intent, we have held that in §1983 actions the statutory re-
quirement of action “under color of” state law is just as
broad as the Fourteenth Amendment’s “state action” re-
quirement. Lugar v. Edmondson Oil Co., 457 U.S. 922,
929 (1982).

Furthermore, Hafer’s distinction cannot be reconciled with
our decisions regarding immunity of government officers oth-
erwise personally liable for acts done in the course of their
official duties. Her theory would absolutely immunize state
officials from personal liability for acts within their authority
and necessary to fulfilling governmental responsibilities.
Yet our cases do not extend absolute immunity to all officers
who engage in necessary official acts. Rather, immunity
from suit under §1983 is “predicated upon a considered in-
quiry into the immunity historically accorded the relevant
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official at common law and the interests behind it,” Imbler
v. Pachtman, 424 U. S. 409, 421 (1976), and officials seeking
absolute immunity must show that such immunity is justified
for the governmental function at issue, Burns v. Reed, 500
U. S. 478, 486-487 (1991).

This Court has refused to extend absolute immunity be-
yond a very limited class of officials, including the President
of the United States, legislators carrying out their legislative
functions, and judges carrying out their judicial functions,
“whose special functions or constitutional status requires
complete protection from suit.” Harlow v. Fitzgerald, 457
U. S. 800, 807 (1982). State executive officials are not enti-
tled to absolute immunity for their official actions. Scheuer
v. Rhodes, supra. In several instances, moreover, we have
concluded that no more than a qualified immunity attaches
to administrative employment decisions, even if the same of-
ficial has absolute immunity when performing other funec-
tions. See Forrester v. White, 484 U. S. 219 (1988) (dismissal
of court employee by state judge); Harlow v. Fitzgerald,
supra (discharge of Air Force employee, allegedly orches-
trated by senior White House aides) (action under Bivens v.
Six Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971));
Dawis v. Passman, 442 U. S. 228 (1979) (dismissal of congres-
sional aide) (Bivens action). That Hafer may assert per-
sonal immunity within the framework of these cases in no
way supports her argument here.

B

Hafer further asks us to read Will’s language concerning
suits against state officials as establishing the limits of liabil-
ity under the Eleventh Amendment. She asserts that im-
posing personal liability on officeholders may infringe on
state sovereignty by rendering government less effective;
thus, she argues, the Eleventh Amendment forbids personal-
capacity suits against state officials in federal court.
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Most certainly, Will’s holding does not rest directly on the
Eleventh Amendment. Whereas the Eleventh Amendment
bars suits in federal court “by private parties seeking to im-
pose a liability which must be paid from public funds in the
state treasury,” Edelman v. Jordan, 415 U. S. 651, 663 (1974),
Will arose from a suit in state court. We considered the
Eleventh Amendment in Will only because the fact that Con-
gress did not intend to override state immunity when it en-
acted §1983 was relevant to statutory construction: “Given
that a principal purpose behind the enactment of § 1983 was
to provide a federal forum for civil rights claims,” Congress’
failure to authorize suits against States in federal courts sug-
gested that it also did not intend to authorize such claims in
state courts. 491 U. S., at 66.

To the extent that Hafer argues from the Eleventh
Amendment itself, she makes a claim that failed in Scheuer
v. Rhodes, supra. In Scheuer, personal representatives of
the estates of three students who died at Kent State Univer-
sity in May 1970 sought damages from the Governor of Ohio
and other state officials. The District Court dismissed their
complaints on the theory that the suits, although brought
against state officials in their personal capacities, were in
substance actions against the State of Ohio and therefore
barred by the Eleventh Amendment.

We rejected this view. “[Slince Ex parte Young, 209 U. S.
123 (1908),” we said, “it has been settled that the Eleventh
Amendment provides no shield for a state official confronted
by a claim that he had deprived another of a federal right
under the color of state law.” Scheuer, supra, at 237.
While the doctrine of Ex parte Young does not apply where
a plaintiff seeks damages from the public treasury, damages
awards against individual defendants in federal courts “are
a permissible remedy in some circumstances notwithstand-
ing the fact that they hold public office.” 416 U. S., at 238.
That is, the Eleventh Amendment does not erect a barrier
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against suits to impose “individual and personal liability” on
state officials under §1983. Ibid.

To be sure, imposing personal liability on state officers
may hamper their performance of public duties. But such
concerns are properly addressed within the framework of
our personal immunity jurisprudence. See Forrester v.
White, supra, at 223. Insofar as respondents seek damages
against Hafer personally, the Eleventh Amendment does not
restrict their ability to sue in federal court.

We hold that state officials, sued in their individual capac-
ities, are “persons” within the meaning of §1983. The Elev-
enth Amendment does not bar such suits, nor are state offi-
cers absolutely immune from personal liability under § 1983
solely by virtue of the “official” nature of their acts.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE THOMAS took no part in the consideration or
decision of this case.
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BOARD OF GOVERNORS OF THE FEDERAL RE-
SERVE SYSTEM v». MCORP FINANCIAL, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 90-913. Argued October 7, 1991—Decided December 3, 1991*

After MCorp, a bank holding company, filed voluntary bankruptey peti-
tions, it initiated an adversary proceeding in the Bankruptcy Court
against the Board of Governors of the Federal Reserve System (Board)
seeking to enjoin the prosecution of two pending administrative pro-
ceedings, one charging MCorp with a violation of the Board’s “source of
strength” regulation and the other alleging a violation of §23A of the
Federal Reserve Act. The District Court transferred the adversary
proceeding to its own docket, ruled that it had jurisdiction to enjoin the
Board from prosecuting both administrative proceedings, and entered a
preliminary injunction halting those proceedings. The Court of Ap-
peals vacated the injunction barring the §23A proceeding, reasoning
that the plain language of the judicial review provisions of the Financial
Institutions Supervisory Act of 1966 (FISA), particularly 12 U. S. C.
§1818(i)(1), deprived the District Court of jurisdiction to enjoin either
administrative proceeding. However, the Court of Appeals also inter-
preted Leedom v. Kyne, 358 U. S. 184, to authorize an injunction against
any administrative proceeding conducted without statutory authoriza-
tion, ruled that the Board’s promulgation and enforcement of its source
of strength regulation exceeded its statutory authority, and remanded
the case with instructions to the District Court to enjoin the Board from
enforcing the regulation.

Held: The District Court lacked jurisdiction to enjoin either regulatory
proceeding. Pp. 37-45.

(a) This litigation is controlled by §1818(i)(1)’s plain, preclusive lan-
guage: “[N]o court shall have jurisdiction to affect by injunction . . . the
issuance or enforcement of any [Board] notice or order.” That language
is not qualified or superseded by the Bankruptcy Code’s automatic stay

*Together with No. 90-914, MCorp et al. v. Board of Governors of the
Federal Reserve System, also on certiorari to the same court.
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provision, 11 U. S. C. §362. The Board’s planned actions against MCorp
fall squarely within § 362(b)(4), which expressly provides that the auto-
matic stay will not reach proceedings to enforce a “governmental unit’s
police or regulatory power.” MCorp is not protected by §§362(a)(3)
and 362(a)(6)—which stay “any act” to obtain possession of, or to exer-
cise control over, property of the estate, or to recover claims against
the debtor that arose prior to the filing of a bankruptcy petition—be-
cause such provisions do not have any application to ongoing, nonfinal
administrative proceedings such as those at issue here. Moreover, MC-
orp’s reliance on 28 U. S. C. § 1334(b)—which authorizes district courts
to exercise concurrent jurisdiction over certain bankruptey-related civil
proceedings that would otherwise be subject to the exclusive jurisdic-
tion of another “court”—is misplaced, since the Board is not another
“court,” and since the prosecution of the Board’s proceedings, prior to
the entry of a final order and the commencement of any enforcement
action, seems unlikely to impair the Bankruptcy Court’s exclusive juris-
diction over the property of the estate protected by §1334(d).
Pp. 37-42.

(b) The Court of Appeals erred in interpreting Kyne to authorize ju-
dicial review of the source of strength regulation. In contrast to the
situation in Kyne, FISA, in § 1818(h)(2), expressly provides MCorp with
a meaningful and adequate opportunity for review of the regulation’s
validity and application if and when the Board finds that MCorp has
violated the regulation and, in § 1818(i)(1), clearly and directly demon-
strates a congressional intent to preclude review. In such circum-
stances, the District Court is without jurisdiction to review and enjoin
the Board’s ongoing administrative proceedings. Pp. 42-45.

900 F. 2d 852: No. 90-913, reversed; No. 90-914, affirmed.

STEVENS, J., delivered the opinion of the Court, in which all other Mem-
bers joined, except THOMAS, J., who took no part in the consideration or
decision of the cases.

Jeffrey P. Minear argued the cause for petitioner in No.
90-913 and respondent in No. 90-914. On the briefs were
Solicitor General Starr, Assistant Attorney General Ger-
son, Deputy Solicitor General Roberts, Michael R. Lazer-
witz, Anthony J. Steinmeyer, and James V. Mattingly, Jr.

Alan B. Miller argued the cause for respondents in No.
90-913 and petitioners in No. 90-914. With him on the
briefs were Harvey R. Miller, Steven Alan Reiss, John D.
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Hawke, Jr., Jerome I. Chapman, Howard N. Cayne, and
David F. Freeman, Jr.

JUSTICE STEVENS delivered the opinion of the Court.

MCorp, a bank holding company, filed voluntary bank-
ruptey petitions in March 1989. It then initiated an ad-
versary proceeding against the Board of Governors of the
Federal Reserve System (Board) seeking to enjoin the
prosecution of two administrative proceedings, one charging
MCorp with a violation of the Board’s “source of strength”
regulation! and the other alleging a violation of § 23A of the
Federal Reserve Act, as added, 48 Stat. 183, and amended.?
The District Court enjoined both proceedings, and the Board
appealed. The Court of Appeals held that the District
Court had no jurisdiction to enjoin the § 23A proceeding, but
that, under the doctrine set forth in Leedom v. Kyne, 358
U. S. 184 (1958), the District Court had jurisdiction to review
the validity of the “source of strength” regulation. The
Court of Appeals then ruled that the Board had exceeded
its statutory authority in promulgating that regulation. 900
F. 2d 852 (CA5 1990). We granted certiorari, 499 U. S. 904
(1991), to review the entire action but, because we conclude
that the District Court lacked jurisdiction to enjoin either
regulatory proceeding, we do not reach the merits of
MCorp’s challenge to the regulation.

I

In 1984, the Board promulgated a regulation requiring
every bank holding company to “serve as a source of financial

1 The “source of strength” regulation provides in relevant part:
“A bank holding company shall serve as a source of financial and manage-
rial strength to its subsidiary banks and shall not con[d]uct its operations
in an unsafe or unsound manner.” 12 CFR §225.4(a)(1) (1991).

2Section 23A sets forth restrictions on bank holding companies’ corpo-
rate practices, including restrictions on transactions between subsidiary
banks and nonbank affiliates. See 12 U. S. C. §371c.
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and managerial strength to its subsidiary banks.”? In Octo-
ber 1988, the Board commenced an administrative proceed-
ing against MCorp,* alleging that MCorp violated the source
of strength regulation and engaged in unsafe and unsound
banking practices that jeopardized the financial condition of
its subsidiary banks. The Board also issued three tempo-
rary cease-and-desist orders.” The first forbids MCorp to
declare or pay any dividends without the prior approval
of the Board. App. 65-67. The second forbids MCorp to
dissipate any of its nonbank assets without the prior
approval of the Board. Id., at 68-70. The third directs
MCorp to use “all of its assets to provide capital support to
its Subsidiary Banks in need of additional capital.” Id., at
85. By agreement, enforcement of the third order was sus-
pended while MCorp sought financial assistance from the
Federal Deposit Insurance Corporation (FDIC).6

In March 1989, the FDIC denied MCorp’s request for as-
sistance. Thereafter, creditors filed an involuntary bank-
ruptey petition against MCorp in the Southern District of
New York, and the Comptroller of the Currency determined
that 20 of MCorp’s subsidiary banks were insolvent and, ac-
cordingly, appointed the FDIC as receiver of those banks.
MCorp then filed voluntary bankruptcy petitions in the

3See n. 1, supra. In 1987, the Board clarified its policy and stated that
a “bank holding company’s failure to assist a troubled or failing subsidiary
bank . . . would generally be viewed as an unsafe and unsound banking
practice or a violation of [12 CFR §225.4(a)(1)] or both.” 52 Fed. Reg.
15707-15708.

4The term “MCorp” refers to the corporation and to two of its wholly
owned subsidiaries, MCorp Financial, Inc., and MCorp Management.

5MCorp timely challenged these orders in the District Court for the
Northern District of Texas, pursuant to 12 U. S. C. §1818(c)(2). The Dis-
trict Court stayed MCorp’s challenge pending resolution of this proceed-
ing. Brief for MCorp et al. 3.

5The current status of this order is unclear. See Tr. of Oral Arg. 22-25,
41-42. We address only MCorp’s effort to enjoin the Board’s administra-
tive proceedings and express no opinion on the continuing vitality or valid-
ity of any of the temporary cease-and-desist orders.



36 BOARD OF GOVERNORS, FRS v. MCORP FINANCIAL, INC.

Opinion of the Court

Southern District of Texas and all bankruptey proceedings
were later consolidated in that forum.

At the end of March, the Board commenced a second
administrative proceeding against MCorp alleging that it
had violated §23A of the Federal Reserve Act by causing
two of its subsidiary banks to extend unsecured credit of
approximately $63.7 million to an affiliate. For convenience,
we shall refer to that proceeding as the “§23A proceeding”
and to the earlier proceeding as the “source of strength
proceeding.”

In May 1989, MCorp initiated this litigation by filing a
complaint in the Bankruptcy Court against the Board seek-
ing a declaration that both administrative proceedings had
been automatically stayed pursuant to the Bankruptcy Code;
in the alternative, MCorp prayed for an injunction against
the further prosecution of those proceedings without the
prior approval of the Bankruptcy Court. On the Board’s
motion, the District Court transferred that adversary pro-
ceeding to its own docket.

In June 1989, the District Court ruled that it had jurisdic-
tion to enjoin the Board from prosecuting both administra-
tive proceedings against MCorp and entered a preliminary
injunction halting those proceedings. The injunction re-
strained the Board from exercising “its authority over bank
holding companies . . . to attempt to effect, directly or indi-
rectly, a reorganization of the MCorp group [of companies]
except through participation in the bankruptey proceed-
ings.” In re MCorp, 101 B. R. 483, 491. The Board
appealed.

Although the District Court did not differentiate between
the two Board proceedings, the Court of Appeals held that
the § 23A proceeding could go forward but that the source of
strength proceeding should be enjoined. The court rea-
soned that the plain language of the judicial review provi-
sions of the Financial Institutions Supervisory Act of 1966
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(FISA), 80 Stat. 1046, as amended, 12 U. S. C. § 1818 et seq.
(1988 ed. and Supp. II), particularly § 1818(i)(1), deprived the
District Court of jurisdiction to enjoin either proceeding, but
that our decision in Leedom v. Kyne, 358 U. S. 184 (1958),
nevertheless authorized an injunction against an administra-
tive proceeding conducted without statutory authorization.
The Court of Appeals ruled that the Board’s promulgation
and enforcement of its source of strength regulation ex-
ceeded its statutory authority. Accordingly, the court va-
cated the Distriect Court injunction barring the §23A pro-
ceeding, but remanded the case with instructions to enjoin
the Board from enforcing its source of strength regulation.
Both parties petitioned for certiorari.

The Board’s petition challenges the Court of Appeals’ in-
terpretation of Leedom v. Kyne, as well as its invalidation of
the source of strength regulation. MCorp’s petition chal-
lenges the Court of Appeals’ interpretation of the relation-
ship between the provisions governing judicial review of
Board proceedings and those governing bankruptcy proceed-
ings. We first address the latter challenge.

II

A series of federal statutes gives the Board substantial
regulatory power over bank holding companies and estab-
lishes a comprehensive scheme of judicial review of Board
actions. See FISA; the Bank Holding Company Act of 1956
(BHCA), 12 U.S. C. §1841 et seq. (1988 ed. and Supp. 1I);
and the International Lending Supervision Act of 1983, 12
U.S. C. §3901 et seq. In this litigation, the most relevant of
these is FISA."

7 Although the several “Notices of Charges and of Hearing” issued by
the Board against MCorp relied on FISA and the BHCA, e. g., App. 57,
72, the parties have focused only on the former. We note, however, that
the BHCA includes a preclusion provision that is similar to § 1818(i)(1) in
FISA. See 12 U. S. C. §1844(e)(2).
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FISA authorizes the Board to institute administrative pro-
ceedings culminating in cease-and-desist orders, 12 U. S. C.
§§1818(a)—(b) (1988 ed., Supp. II), and to issue temporary
cease-and-desist orders that are effective upon service on
a bank holding company. §1818(c). In addition, FISA es-
tablishes a tripartite regime of judicial review. First,
§1818(c)(2) provides that, within 10 days after service of
a temporary order, a bank holding company may seek an
injunction in district court restraining enforcement of the
order pending completion of the related administrative pro-
ceeding. Second, §1818(h) authorizes court of appeals re-
view of final Board orders on the application of an aggrieved
party.® Finally, §1818(i)(1) provides that the Board may
apply to district court for enforcement of any effective and
outstanding notice or order.

None of these provisions controls this litigation: The action
before us is not a challenge to a temporary Board order, nor
a petition for review of a final Board order, nor an enforce-
ment action initiated by the Board. Instead, FISA’s preclu-
sion provision appears to speak directly to the jurisdictional
question at issue in this litigation:

8The statute characterizes such review of final Board orders as “exclu-
sive” and provides:
“(2) Any party to any proceeding under paragraph (1) may obtain a re-
view . . . by the filing in the court of appeals of the United States for the
circuit in which the home office of the depository institution is located, or
in the United States Court of Appeals for the District of Columbia Circuit,
within thirty days after the date of service of such order, a written peti-
tion praying that the order of the agency be modified, terminated, or set
aside. . . . Upon the filing of such petition, such court shall have jurisdic-
tion, which upon the filing of the record shall except as provided in the last
sentence of said paragraph (1) be exclusive, to affirm, modify, terminate,
or set aside, in whole or in part, the order of the agency.” 12 U.S.C.
§1818(h)(2) (1988 ed., Supp. II).

The referenced exception concerns actions taken by the agency with per-
mission of the court.
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“[E]xcept as otherwise provided in this section no court
shall have jurisdiction to affect by injunction or other-
wise the issuance or enforcement of any notice or order
under this section, or to review, modify, suspend, termi-
nate, or set aside any such notice or order.” Ibid.

Notwithstanding this plain, preclusive language, MCorp ar-
gues that the District Court’s injunction against the prosecu-
tion of the Board proceedings was authorized either by the
automatic stay provision in the Bankruptey Code, 11 U. S. C.
§362, or by the provision of the Judicial Code authorizing
district courts in bankruptcy proceedings to exercise concur-
rent jurisdiction over certain civil proceedings, 28 U. S. C.
§1334(b). We find no merit in either argument.

The filing of a bankruptcy petition operates as an auto-
matic stay of several categories of judicial and administrative
proceedings.” The Board’s planned actions against MCorp
constitute the “continuation . . . [of] administrative . . . pro-
ceeding[s]” and would appear to be stayed by 11 U.S.C.
§362(a)(1). However, the Board’s actions also fall squarely

9The automatic stay provision provides in relevant part:

“(a) Except as provided in subsection (b) of this section, a petition filed
under section 301, 302, or 303 of this title, or an application filed under
section 5(a)(3) of the Securities Investor Protection Act of 1970 (15 U. S. C.
78eee(a)(3)), operates as a stay, applicable to all entities, of—

“(1) the commencement or continuation, including the issuance or employ-
ment of process, of a judicial, administrative, or other action or proceeding
against the debtor that was or could have been commenced before the
commencement of the case under this title, or to recover a claim against
the debtor that arose before the commencement of the case under this
title;

“(3) any act to obtain possession of property of the estate or of property
from the estate or to exercise control over property of the estate;

“(6) any act to collect, assess, or recover a claim against the debtor that
arose before the commencement of the case under this title . . ..” 11
U. S. C. §362(a).
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within §362(b)(4), which expressly provides that the auto-
matic stay will not reach proceedings to enforce a “govern-
mental unit’s police or regulatory power.” 1

MCorp contends that in order for §362(b)(4) to obtain, a
court must first determine whether the proposed exercise of
police or regulatory power is legitimate and that, therefore,
in this litigation the lower courts did have the authority to
examine the legitimacy of the Board’s actions and to enjoin
those actions. We disagree. MCorp’s broad reading of the
stay provisions would require bankruptcy courts to scruti-
nize the validity of every administrative or enforcement ac-
tion brought against a bankrupt entity. Such a reading is
problematic, both because it conflicts with the broad discre-
tion Congress has expressly granted many administrative
entities and because it is inconsistent with the limited au-
thority Congress has vested in bankruptcy courts. We
therefore reject MCorp’s reading of § 362(b)(4).

MCorp also argues that it is protected by §§362(a)(3) and
362(a)(6) of the Bankruptcy Code. Those provisions stay
“any act” to obtain possession of, or to exercise control over,
property of the estate, or to recover claims against the
debtor that arose prior to the filing of the bankruptcy peti-
tion. MCorp contends that the ultimate objective of the
source of strength proceeding is to exercise control of corpo-
rate assets and that the §23A proceeding seeks enforcement
of a prepetition claim.

We reject these characterizations of the ongoing adminis-
trative proceedings. At this point, the Board has only is-
sued “Notices of Charges and of Hearing” and has expressed

0Title 11 U. S. C. §362(b)(4) provides:

“(b) The filing of a petition under section 301, 302, or 303 of this title, or
of an application under section 5(a)(3) of the Securities Investor Protection
Act of 1970 (15 U. S. C. 7T8eee(a)(3)), does not operate as a stay—

“(4) under subsection (a)(1) of this section, of the commencement or con-
tinuation of an action or proceeding by a governmental unit to enforce
such governmental unit’s police or regulatory power . ...”
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its intent to determine whether MCorp has violated speci-
fied statutory and regulatory provisions. It is possible, of
course, that the Board proceedings, like many other enforce-
ment actions, may conclude with the entry of an order that
will affect the Bankruptcy Court’s control over the property
of the estate, but that possibility cannot be sufficient to jus-
tify the operation of the stay against an enforcement pro-
ceeding that is expressly exempted by §362(b)(4). To adopt
such a characterization of enforcement proceedings would be
to render subsection (b)(4)’s exception almost meaningless.
If and when the Board’s proceedings culminate in a final
order, and if and when judicial proceedings are commenced
to enforce such an order, then it may well be proper for the
Bankruptey Court to exercise its concurrent jurisdiction
under 28 U. S. C. §1334(b). We are not persuaded, however,
that the automatic stay provisions of the Bankruptcy Code
have any application to ongoing, nonfinal administrative
proceedings.!

MCorp’s final argument rests on 28 U.S.C. §1334(b).
That section authorizes a district court to exercise concur-
rent jurisdiction over certain bankruptecy-related civil pro-
ceedings that would otherwise be subject to the exclusive
jurisdiction of another court.’> MCorp’s reliance is mis-
placed. Section 1334(b) concerns the allocation of jurisdic-
tion between bankruptcy courts and other “courts,” and, of

1 The Board suggests that the automatic stay provisions of § 362 do not
themselves confer jurisdiction on the bankruptcy court, and thus that the
filing of a bankruptcy petition operates as an automatic stay only where
the bankruptcy court’s jurisdiction has not already been precluded by a
statute like § 1818(i)(1). We need not address this question in light of our
determination that the automatic stay does not apply to the Board’s ongo-
ing administrative proceedings.

2Tjtle 28 U. S. C. § 1334(b) provides:

“(b) Notwithstanding any Act of Congress that confers exclusive jurisdic-
tion on a court or courts other than the district courts, the district court
shall have original but not exclusive jurisdiction of all civil proceedings
arising under title 11, or arising in or related to cases under title 11.”
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course, an administrative agency such as the Board is not
a “court.” Moreover, contrary to MCorp’s contention, the
prosecution of the Board proceedings, prior to the entry of
a final order and prior to the commencement of any en-
forcement action, seems unlikely to impair the Bankruptey
Court’s exclusive jurisdiction over the property of the estate
protected by 28 U. S. C. §1334(d).”* In sum, we agree with
the Court of Appeals that the specific preclusive language in
12 U. S. C. §1818(3i)(1) (1988 ed., Supp. II) is not qualified or
superseded by the general provisions governing bankruptey
proceedings on which MCorp relies.

II1

Although the Court of Appeals found that § 1818(i)(1) pre-
cluded judicial review of many Board actions, it exercised
jurisdiction in this litigation based on its reading of Leedom
v. Kyne, 358 U.S. 184 (1958). Kyne involved an action in
District Court challenging a determination by the National
Labor Relations Board (NLRB) that a unit including both
professional and nonprofessional employees was appropriate
for collective-bargaining purposes—a determination in direct
conflict with a provision of the National Labor Relations
Act.'* The Act, however, did not expressly authorize any
judicial review of such a determination. Relying on Switch-
men v. National Mediation Bd., 320 U.S. 297 (1943), the
NLRB argued that the statutory provisions establishing re-
view of final Board orders in the courts of appeals indicated
a congressional intent to bar review of any NLRB action

13 That subsection provides:

“(d) The district court in which a case under title 11 is commenced or is
pending shall have exclusive jurisdiction of all of the property, wherever
located, of the debtor as of the commencement of such case, and of prop-
erty of the estate.”

14See 29 U. 8. C. §159(b)(1).
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in the District Court.”® The Court rejected that argument,
emphasizing the presumption that Congress normally in-
tends the federal courts to enforce and protect the rights
that Congress has created. Concluding that the Act did not
bar the District Court’s jurisdiction, we stated: “This Court
cannot lightly infer that Congress does not intend judicial
protection of rights it confers against agency action taken in
excess of delegated powers.” 358 U. S., at 190.

In this litigation, the Court of Appeals interpreted our
opinion in Kyne as authorizing judicial review of any agency
action that is alleged to have exceeded the agency’s statutory
authority. Kyne, however, differs from this litigation in two
critical ways. First, central to our decision in Kyne was the
fact that the Board’s interpretation of the Act would wholly
deprive the union of a meaningful and adequate means of
vindicating its statutory rights.

“Here, differently from the Switchmen’s case, ‘absence
of jurisdiction of the federal courts’ would mean ‘a sacri-
fice or obliteration of a right which Congress’ has given
professional employees, for there is no other means,
within their control . . . to protect and enforce that
right.” Ibid.

The cases before us today are entirely different from Kyne
because FISA expressly provides MCorp with a meaningful
and adequate opportunity for judicial review of the validity
of the source of strength regulation. If and when the Board

15 In Switchmen v. National Mediation Bd., 320 U. S., at 306, the Court
had reasoned:

“When Congress in §3 and in §9 provided for judicial review of two types
of orders or awards and in §2 of the same Act omitted any such provision
as respects a third type, it drew a plain line of distinction. And the infer-
ence is strong from the history of the Act that that distinction was not
inadvertent. The language of the Act read in light of that history sup-
ports the view that Congress gave administrative action under §2, Ninth
a finality which it denied administrative action under the other sections of
the Act.”
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finds that MCorp has violated that regulation, MCorp will
have, in the Court of Appeals, an unquestioned right to re-
view of both the regulation and its application.

The second, and related, factor distinguishing this litiga-
tion from Kyne is the clarity of the congressional preclusion
of review in FISA. In Kyne, the NLRB contended that a
statutory provision that provided for judicial review implied,
by its silence, a preclusion of review of the contested de-
termination. By contrast, in FISA Congress has spoken
clearly and directly: “/NJo court shall have jurisdiction to
affect by imjunction or otherwise the issuance or enforce-
ment of any [Board] notice or order under this section.”
12 U. S. C. §1818(i)(1) (1988 ed., Supp. II) (emphasis added).
In this way as well, this litigation differs from Kyne.'

Viewed in this way, Kyne stands for the familiar propo-
sition that “only upon a showing of ‘clear and convincing
evidence’ of a contrary legislative intent should the courts
restrict access to judicial review.” Abbott Laboratories v.
Gardner, 387 U. S. 136, 141 (1967). As we have explained,
however, in this case the statute provides us with clear and
convincing evidence that Congress intended to deny the Dis-
trict Court jurisdiction to review and enjoin the Board’s on-
going administrative proceedings.

IV

The Court of Appeals therefore erred when it held that it
had jurisdiction to consider the merits of MCorp’s challenge
to the source of strength regulation. In No. 90-913, the

16 The other cases relied upon by the Court of Appeals—Bowen v. Mich-
igan Academy of Family Physicians, 476 U.S. 667 (1986); Breen v. Se-
lective Service Local Bd. No. 16, 396 U. S. 460 (1970); and Oestereich v.
Selective Service System Local Bd. No. 11, 393 U.S. 233 (1968)—are
distinguishable from this litigation for the same reasons. In each of those
cases, the Court recognized that an unduly narrow construction of the
governing statute would severely prejudice the party seeking review, and
construed the statute to allow judicial review not expressly provided.
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judgment of the Court of Appeals remanding the case with
instructions to enjoin the source of strength proceedings is
therefore reversed. In No. 90-914, the judgment of the
Court of Appeals vacating the District Court’s injunction
against prosecution of the §23A proceeding is affirmed.

It is so ordered.

JUSTICE THOMAS took no part in the consideration or
decision of these cases.
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GRIFFIN ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 90-6352. Argued October 7, 1991—Decided December 3, 1991

Petitioner Griffin and others were charged in a multiple-object conspiracy.
The evidence introduced at trial implicated Griffin in the first object of
the conspiracy but not the second. The District Court nevertheless
instructed the jury in a manner that would permit it to return a verdict
against Griffin if it found her to have participated in either one of the
two objects. The jury returned a general verdict of guilty. The Court
of Appeals upheld Griffin’s conviction, rejecting the argument that the
verdict could not stand because it left in doubt whether the jury had
convicted her as to the first or the second object.

Held: Neither the Due Process Clause of the Fifth Amendment nor this
Court’s precedents require, in a federal prosecution, that a general
guilty verdict on a multiple-object conspiracy be set aside if the evidence
is inadequate to support conviction as to one of the objects. Pp. 49-60.

(@) The historical practice fails to support Griffin’s due process claim,
since the rule of criminal procedure applied by the Court of Appeals
was a settled feature of the common law. Pp. 49-51.

(b) The precedent governing this case is not Yates v. United States,
354 U. 8. 298, which invalidated a general verdict when one of the possi-
ble bases of conviction was legally inadequate, but Turner v. United
States, 396 U. S. 398, 420, which upheld a general verdict when one of
the possible bases of conviction was supported by inadequate evidence.
The line between Yates and Turner makes good sense: Jurors are not
generally equipped to determine whether a particular theory of convie-
tion is contrary to law, but are well equipped to determine whether
the theory is supported by the facts. Although it would generally be
preferable to give an instruction removing from the jury’s consideration
an alternative basis of liability that does not have adequate evidentiary
support, the refusal to do so does not provide an independent basis for
reversing an otherwise valid conviction. Pp. 51-60.

913 F. 2d 337, affirmed.

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and WHITE, STEVENS, O’CONNOR, KENNEDY, and SOUTER, JJ.,
joined. BLACKMUN, J., filed an opinion concurring in the judgment, post,
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p- 60. THOMAS, J., took no part in the consideration or decision of the
case.

Michael G. Logan argued the cause and filed briefs for
petitioner.

Deputy Solicitor General Bryson argued the cause for the
United States. With him on the brief were Solicitor Gen-
eral Starr, Assistant Attorney General Mueller, and Jeffrey
P. Minear.

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether, in a federal
prosecution, a general guilty verdict on a multiple-object
conspiracy charge must be set aside if the evidence is inade-
quate to support conviction as to one of the objects.

I

A federal grand jury returned a 23-count indictment
against petitioner Diane Griffin and others. Count 20, the
only count in which Griffin was named, charged her, Alex
Beverly, and Betty McNulty with conspiring to defraud an
agency of the Federal Government in violation of 18 U. S. C.
§371, which reads, in pertinent part, as follows:

“If two or more persons conspire either to commit any
offense against the United States, or to defraud the
United States, or any agency thereof in any manner or
for any purpose, and one or more of such persons do any
act to effect the object of the conspiracy, each shall be
[guilty of a crime].”

The unlawful conspiracy was alleged to have had two objects:
(1) impairing the efforts of the Internal Revenue Service
(IRS) to ascertain income taxes; and (2) impairing the efforts
of the Drug Enforcement Administration (DEA) to ascertain
forfeitable assets.

The evidence introduced at trial implicated Beverly and
MecNulty in both conspiratorial objects, and petitioner in the
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IRS object. However, because testimony anticipated by the
Government from one of its witnesses did not materialize,
the evidence did not connect petitioner to the DEA object.
On that basis, petitioner moved for a severance, but her mo-
tion was denied. At the close of trial, she proposed instrue-
tions to the effect that she could be convicted only if the jury
found she was aware of the IRS object of the conspiracy.
She also proposed special interrogatories asking the jury to
identify the object or objects of the conspiracy of which she
had knowledge. Both requests were denied. The court in-
structed the jury in a manner that would permit it to return
a guilty verdict against petitioner on Count 20 if it found her
to have participated in either one of the two objects of the
conspiracy. The jury returned a general verdict of guilty on
Count 20 against Beverly, McNulty, and petitioner.

The Court of Appeals for the Seventh Circuit upheld peti-
tioner’s conviction, rejecting the argument that the general
verdict could not stand because it left in doubt whether the
jury had convicted her of conspiring to defraud the IRS, for
which there was sufficient proof, or of conspiring to defraud
the DEA, for which (as the Government concedes) there was
not. United States v. Beverly, 913 F. 2d 337 (1990). We
granted certiorari, 498 U. S. 1082 (1991).

The question presented for review, as set forth in the peti-
tion, is simply whether a general verdict of guilty under cir-
cumstances such as existed here “is reversible.” The body
of the petition, however, sets forth the Due Process Clause
of the Fifth Amendment and the jury trial provision of the
Sixth Amendment as bases for the relief requested. Only
the former has been discussed (and that briefly) in the writ-
ten and oral argument before us. For that reason, and also
because the alleged defect here is not that a jury determina-
tion was denied but rather that a jury determination was
permitted, we find it unnecessary to say anything more
about the Sixth Amendment. We address below the Due
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Process Clause and also the various case precedents relied
upon by petitioner.
II

The rule of criminal procedure applied by the Seventh
Circuit here is not an innovation. It was settled law in Eng-
land before the Declaration of Independence, and in this
country long afterwards, that a general jury verdict was
valid so long as it was legally supportable on one of the sub-
mitted grounds—even though that gave no assurance that a
valid ground, rather than an invalid one, was actually the
basis for the jury’s action. As Wharton wrote in 1889:

“For years it was the prevailing practice in England
and this country, where there was a general verdict of
guilty on an indictment containing several counts, some
bad and some good, to pass judgment on the counts that
were good, on the presumption that it was to them that
the verdict of the jury attached, and upon the with-
drawal by the prosecution of the bad counts. . . . [I]n the
United States, with but few exceptions, the courts have
united in sustaining general judgments on an indictment
in which there are several counts stating cognate of-
fences, irrespective of the question whether one of
these counts is bad.” F. Wharton, Criminal Pleading
and Practice § 771, pp. 533-536 (9th ed. 1889) (footnotes
omitted).

And as this Court has observed:

“In criminal cases, the general rule, as stated by Lord
Mansfield before the Declaration of Independence, is
‘that if there is any one count to support the verdict, it
shall stand good, notwithstanding all the rest are bad.’
And it is settled law in this court, and in this country
generally, that in any criminal case a general verdict and
judgment on an indictment or information containing
several counts cannot be reversed on error, if any one of
the counts is good and warrants the judgment, because,
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in the absence of anything in the record to show the
contrary, the presumption of law is that the court
awarded sentence on the good count only.” Claassen v.
United States, 142 U. S. 140, 146 (1891) (quoting Peake
v. Oldham, 1 Cowper 275, 276, 98 Eng. Rep. 1083 (K. B.
1775)) (other citations omitted).

See also Snyder v. United States, 112 U. S. 216, 217 (1884);
Clifton v. United States, 4 How. 242, 250 (1846); 1 J. Bishop,
Criminal Procedure §1015, p. 631 (2d ed. 1872).

This common-law rule applied in a variety of contexts. It
validated general verdicts returned on multicount indict-
ments where some of the counts were legally defective
(“bad”), see, e. g., Clifton, supra, at 250; State v. Shelledy, 8
Towa 477, 511 (1859); State v. Burke, 38 Me. 574, 575-576
(1854); Commonwealth v. Holmes, 17 Mass. 336, 337 (1821),
and general verdicts returned on multicount indictments
where some of the counts were unsupported by the evidence,
see, e. g., State v. Long, 52 N. C. 24, 26 (1859); State v. Bugbee,
22 Vt. 32, 35 (1849); 1 Bishop, supra, §1014, p. 630. It also
applied to the analogous situation at issue here: a general
jury verdict under a single count charging the commission
of an offense by two or more means. For example, in re-
viewing a count charging defendants with composing, print-
ing, and publishing a libel, Lord Ellenborough stated:

“It is enough to prove publication. If an indictment
charges that the defendant did and caused to be done a
particular act, it is enough to prove either. The distinc-
tion runs through the whole criminal law, and it is in-
variably enough to prove so much of the indictment as
shows that the defendant has committed a substantive
crime therein specified.” King v. Hunt, 2 Camp. 583,
584-585, 170 Eng. Rep. 1260 (N. P. 1811).
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The latter application of the rule made it a regular practice
for prosecutors to charge conjunctively, in one count, the var-
ious means of committing a statutory offense, in order to
avoid the pitfalls of duplicitous pleading.

“A statute often makes punishable the doing of one
thing or another, . . . sometimes thus specifying a consid-
erable number of things. Then, by proper and ordinary
construction, a person who in one transaction does all,
violates the statute but once, and incurs only one pen-
alty. Yet he violates it equally by doing one of the
things. Therefore the indictment on such a statute may
allege, in a single count, that the defendant did as many
of the forbidden things as the pleader chooses, employ-
ing the conjunction and where the statute has ‘or,” and
it will not be double, and it will be established at the
trial by proof of any one of them.” 1 J. Bishop, New
Criminal Procedure §436, pp. 355-356 (2d ed. 1913)
(footnotes omitted).

See, e. g., Crain v. United States, 162 U. S. 625, 636 (1896);
Sanford v. State, 8 Ala. App. 245, 247, 62 So. 317, 318 (1913);
State v. Bresee, 137 Iowa 673, 681, 114 N. W. 45, 48 (1907);
Morganstern v. Commonwealth, 94 Va. 787, 790, 26 S. E. 402,
403 (1896). See also Schad v. Arizona, 501 U. S. 624, 630-
631 (1991); Fed. Rule Crim. Proc. 7(c)(1) (authorizing a single
count to allege that an offense was committed “by one or
more specified means”).

The historical practice, therefore, fails to support petition-
er’s claim under the Due Process Clause of the Constitution.
See Murray’s Lessee v. Hoboken Land & Improvement Co.,
18 How. 272, 276-277 (1856). Petitioner argues, however,
that—whether as a matter of due process or by virtue of our
supervisory power over federal courts—a result contrary to
the earlier practice has been prescribed by our decision in
Yates v. United States, 354 U. S. 298 (1957). Yates involved
a single-count federal indictment charging a conspiracy “(1)
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to advocate and teach the duty and necessity of overthrow-
ing the Government of the United States by force and vio-
lence, and (2) to organize, as the Communist Party of the
United States, a society of persons who so advocate and
teach.” Id., at 300. The first of these objects (the “advo-
cacy” charge) violated §2(a)(1) of the Smith Act of 1940 (sub-
sequently repealed and substantially reenacted as 18 U. S. C.
§2385), and the second of them (the “organizing” charge) vio-
lated §2(a)(3). We found that the “organizing” object was
insufficient in law, since the statutory term referred to initial
formation, and the Communist Party had been “organized”
in that sense at a time beyond the period of the applicable
statute of limitations. 354 U. S., at 304-311. We then re-
jected the Government’s argument that the convictions could
nonetheless stand on the basis of the “advocacy” object.
Our analysis made no mention of the Due Process Clause but
consisted in its entirety of the following:

“In these circumstances we think the proper rule to be
applied is that which requires a verdict to be set aside
in cases where the verdict is supportable on one ground,
but not on another, and it is impossible to tell which
ground the jury selected. Stromberg v. California, 283
U.S. 359, 367-368; Williams v. North Carolina, 317
U. S. 287, 291-292; Cramer v. United States, 325 U. S. 1,
36, n. 45.” Id., at 312.

None of the three authorities cited for that expansive
proposition in fact establishes it. The first of them, Strom-
berg v. California, 283 U. S. 359 (1931), is the fountainhead
of decisions departing from the common law with respect to
the point at issue here. That case, however—which does not
explicitly invoke the Due Process Clause—does not sanction
as broad a departure as the dictum in Yates expresses, or
indeed even the somewhat narrower departure that the hold-
ing in Yates adopts. The defendant in Stromberg was
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charged in one count of violating a California statute prohib-
iting the display of a red flag in a public place for any one of
three purposes: (a) as a symbol of opposition to organized
government; (b) as an invitation to anarchistic action; or (c)
as an aid to seditious propaganda. Id., at 361. The jury
was instructed that it could convict if it found the defendant
guilty of violating any one purpose of the statute. Id., at
363-364. A conviction in the form of a general verdict fol-
lowed. The California appellate court upheld the conviction
on the ground that, even though it doubted the constitution-
ality of criminalizing the first of the three purposes, the stat-
ute (and conviction) could be saved if that provision was sev-
ered from the statute. We rejected that:

“As there were three purposes set forth in the statute,
and the jury were instructed that their verdict might be
given with respect to any one of them, independently
considered, it is impossible to say under which clause of
the statute the conviction was obtained. If any one of
these clauses, which the state court has held to be sepa-
rable, was invalid, it cannot be determined upon this rec-
ord that the appellant was not convicted under that
clause. . . . It follows that instead of its being permissible
to hold, with the state court, that the verdict could be
sustained if any one of the clauses of the statute were
found to be valid, the necessary conclusion from the
manner in which the case was sent to the jury is that,
if any of the clauses in question is invalid under the
Federal Constitution, the conviction cannot be upheld.”
Id., at 368.

This language, and the holding of Stromberg, do not neces-
sarily stand for anything more than the principle that, where
a provision of the Constitution forbids conviction on a partic-
ular ground, the constitutional guarantee is violated by a
general verdict that may have rested on that ground.
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The same principle explains the other two cases relied on
by Yates. In Williams v. North Carolina, 317 U.S. 287
(1942), the defendant was convicted of bigamous cohabitation
after the jury had been instructed that it could disregard the
defendants’ Nevada divorce decrees on the ground either
that North Carolina did not recognize decrees based on sub-
stituted service or that the decrees were procured by fraud.
Id., at 290-291. The former of these grounds, we found, vio-
lated the Full Faith and Credit Clause. We continued:

“[TThe verdict of the jury for all we know may have been
rendered on that [unconstitutional] ground alone, since
it did not specify the basis on which it rested. . . . No
reason has been suggested why the rule of the Strom-
berg case is inapplicable here. Nor has any reason been
advanced why the rule of the Stromberg case is not both
appropriate and necessary for the protection of rights of
the accused. To say that a general verdict of guilty
should be upheld though we cannot know that it did not
rest on the invalid constitutional ground on which the
case was submitted to the jury, would be to countenance
a procedure which would cause a serious impairment of
constitutional rights.” Id., at 292.

The third case cited by Yates, Cramer v. United States, 325
U. S. 1 (1945), was our first opportunity to interpret the pro-
vision of Article III, §3, which requires, for conviction of
treason against the United States, that there be “two Wit-
nesses to the same overt Act.” The prosecution had submit-
ted proof of three overt acts to the jury, which had returned
a general verdict of guilty. After a comprehensive analysis
of the overt-act requirement, id., at 8-35, we found that two
of the acts proffered by the prosecution did not satisfy it, id.,
at 36—44, and accordingly reversed the conviction. “Since it
is not possible,” we said, “to identify the grounds on which
Cramer was convicted, the verdict must be set aside if any
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of the separable acts submitted was insufficient.” Id., at
36, n. 45.1

A host of our decisions, both before and after Yates, has
applied what Williams called “the rule of the Stromberg
case” to general-verdict convictions that may have rested on
an unconstitutional ground. See, e. g., Bachellar v. Mary-
land, 397 U. S. 564, 570-571 (1970); Leary v. United States,
395 U. S. 6, 31-32 (1969); Street v. New York, 394 U. S. 576,
585-588 (1969); Terminiello v. Chicago, 337 U. S. 1, 5 (1949);
Thomas v. Collins, 323 U.S. 516, 529 (1945). Cf. Zant v.
Stephens, 462 U. S. 862, 880-884 (1983) (rejecting contention
that Stromberg required a death sentence to be set aside if
one of several statutory aggravating circumstances underly-
ing the jury verdict was unconstitutionally vague). Yates,
however, was the first and only case of ours to apply Strom-
berg to a general verdict in which one of the possible bases
of conviction did not violate any provision of the Constitution
but was simply legally inadequate (because of a statutory
time bar). As we have described, that was an unexplained

1 At the outset of its discussion of the two overt acts, the Cramer Court
said: “At the present stage of the case we need not weigh their sufficiency
as a matter of pleading. Whatever the averments might have permitted
the Government to prove, we now consider their adequacy on the proof as
made.” 325 U.S., at 37. Petitioner suggests this means that Cramer
was a sufficiency-of-the-evidence case—a point relevant to our later analy-
sis, see infra, at 58-59. That suggestion is mistaken. As is apparent
from the Court’s full discussion, “adequacy on the proof as made” meant
not whether the evidence sufficed to enable an alleged fact to be found,
but rather whether the facts adduced at trial sufficed i law to constitute
overt acts of treason. Thus the Court could say: “It is not relevant to our
issue to appraise weight or credibility of the evidence apart from deter-
mining its constitutional sufficiency.” 325 U. S., at 43. The Court of Ap-
peals’ opinion in Cramer makes even clearer that legal as opposed to evi-
dentiary sufficiency was at issue; it specifically distinguishes the case from
those in which multiple overt acts sufficient in law are submitted to the
jury and the conviction is upheld as long as the evidence suffices to show
one of them. See United States v. Cramer, 137 F. 2d 888, 893-894 (CA2
1943).
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extension, explicitly invoking neither the Due Process
Clause (which is an unlikely basis) nor our supervisory pow-
ers over the procedures employed in a federal prosecution.

Our continued adherence to the holding of Yates is not at
issue in this case. What petitioner seeks is an extension of
its holding—an expansion of its expansion of Stromberg—to
a context in which we have never applied it before. Peti-
tioner cites no case, and we are aware of none, in which we
have set aside a general verdict because one of the possible
bases of conviction was neither unconstitutional as in Strom-
berg, nor even illegal as in Yates, but merely unsupported
by sufficient evidence. If such invalidation on evidentiary
grounds were appropriate, it is hard to see how it could be
limited to those alternative bases of conviction that consti-
tute separate legal grounds; surely the underlying principle
would apply equally, for example, to an indictment charging
murder by shooting or drowning, where the evidence of
drowning proves inadequate. See Schad v. Arizona, 501
U.S., at 630-631. But petitioner’s requested extension is
not merely unprecedented and extreme; it also contradicts
another case, postdating Yates, that in our view must gov-
ern here.

Turner v. United States, 396 U. S. 398 (1970), involved a
claim that the evidence was insufficient to support a general
guilty verdict under a one-count indictment charging the de-
fendant with knowingly purchasing, possessing, dispensing,
and distributing heroin not in or from the original stamped
package, in violation of 26 U. S. C. §4704(a) (1964 ed.). We
held that the conviction would have to be sustained if there
was sufficient evidence of distribution alone. We set forth
as the prevailing rule: “[W]hen a jury returns a guilty ver-
dict on an indictment charging several acts in the conjunc-
tive, as Turner’s indictment did, the verdict stands if the
evidence is sufficient with respect to any one of the acts
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charged.” Id., at 420. Cf. United States v. Miller, 471 U. S.
130, 136 (1985).

Although petitioner does not ask us to overrule Turner,
neither does she give us any adequate basis for distinguish-
ing it. She claims that we have not yet applied the rule of
that case to multiple-act conspiracies. That is questionable.
See United States v. Socony-Vacuum O1il Co., 310 U. S. 150,
250 (1940). But whether we have yet done so or not, the
controlling point is that a logical and consistent application
of Turner demands that proof of alternative facts in conspir-
acy cases be treated the same as proof of alternative facts in
other contexts. Imagine the not unlikely case of a prosecu-
tion for defrauding an insurer through two means and for
conspiring to defraud the insurer through the same two
means; and imagine a failure of proof with respect to one of
the means. Petitioner’s proposal would produce the strange
result of voiding a conviction on the conspiracy while sus-
taining a conviction on the substantive offense. We agree
with the vast majority of Federal Courts of Appeals, which
have made no exception to the Twrner rule for multiple-
object and multiple-overt-act conspiracies. See, e. g., United
States v. Bilzerian, 926 F. 2d 1285, 1302 (CA2 1991), cert.
denied, post, p. 813; United States v. Beverly, 913 F. 2d 337,
362-365 (CA7 1990) (case below); United States v. Johnson,
713 F. 2d 633, 645-646, and n. 15 (CA11 1983), cert. denied
sub nom. Wilkins v. United States, 465 U. S. 1081 (1984);
United States v. Wedelstedt, 589 F. 2d 339, 341-342 (CAS
1978), cert. denied, 442 U.S. 916 (1979); United States v.
James, 528 F. 2d 999, 1014 (CAb), cert. denied sub nom. Aus-
tin v. United States, 429 U. S. 959 (1976); Moss v. United
States, 132 F. 2d 875, 877-878 (CA6 1943).2

2The only Court of Appeals we are aware of that adheres to the contrary
rule is the Third Circuit, albeit without distinguishing, or even acknowl-
edging the existence of, Turner. See United States v. Tarnopol, 561 F. 2d
466, 474-475 (1977). Many cases can be found, some of which are cited
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Petitioner also seeks to distinguish 7Twurner on the basis
that it applies only where one can be sure that the jury did
not use the inadequately supported ground as the basis of
conviction. That assurance exists, petitioner claims, when
the prosecution presents no evidence whatever to support
the insufficient theory; if the prosecution offers some, but
insufficient, evidence on the point, as it did in this case, then
the Yates “impossible to tell” rationale controls. This novel
theory posits two different degrees of failure of proof—a fail-
ure that is sufficiently insufficient, to which Turner would
apply, and one that is insufficiently insufficient, to which
Yates would apply. Besides producing an odd system in
which the greater failure of proof is rewarded, the rule
seems to us full of practical difficulty, bereft of support in
Turner, and without foundation in the common-law presump-
tion upon which Turner is based.

Finally, petitioner asserts that the distinction between
legal error (Yates) and insufficiency of proof (Turner) is illu-
sory, since judgments that are not supported by the requisite
minimum of proof are invalid as a matter of law—and in-
deed, in the criminal law field at least, are constitutionally

by petitioner, that invalidate general conspiracy verdicts on the basis of
legal deficiency of some of the objects rather than inadequacy of proof;
these are of course irrelevant. See, e. g., United States v. Irwin, 654 F. 2d
671, 680 (CA10 1981), cert. denied, 455 U. S. 1016 (1982); United States v.
Head, 641 F. 2d 174, 178-179 (CA4 1981), cert. denied, 462 U. S. 1132 (1983);
United States v. Kavazanjian, 623 F. 2d 730, 739-740 (CA1 1980); United
States v. Carman, 577 F. 2d 556, 567-568 (CA9 1978); United States v.
Baranski, 484 F. 2d 556, 560-561 (CAT 1973); Van Liew v. United States,
321 F. 2d 664, 672 (CA5 1963). Some other cases cited by petitioner do
not involve a conspiracy charge at all, e. g., United States v. Natelli, 527
F. 2d 311, 324-325 (CA2 1975), cert. denied, 425 U. S. 934 (1976), or apply
their ruling to both substantive and conspiracy charges, e.g., United
States v. Garcia, 907 F. 2d 380, 381 (CA2 1990)—which means that they
flatly contradict Turner and offer no support for the distinction that peti-
tioner suggests. Still others have been distinguished (or effectively over-
ruled) by later cases within the Circuit, see, e. g., United States v. Berards,
675 F. 2d 894, 902 (CAT7 1982).
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required to be set aside. See Jackson v. Virginia, 443 U. S.
307, 319 (1979). Insufficiency of proof, in other words, is
legal error. This represents a purely semantical dispute.
In one sense “legal error” includes inadequacy of evidence—
namely, when the phrase is used as a term of art to designate
those mistakes that it is the business of judges (in jury cases)
and of appellate courts to identify and correct. In this sense
“legal error” occurs when a jury, properly instructed as to
the law, convicts on the basis of evidence that no reasonable
person could regard as sufficient. But in another sense—a
more natural and less artful sense—the term “legal error”
means a mistake about the law, as opposed to a mistake con-
cerning the weight or the factual import of the evidence.
The answer to petitioner’s objection is simply that we are
using “legal error” in the latter sense.

That surely establishes a clear line that will separate
Turner from Yates, and it happens to be a line that makes
good sense. Jurors are not generally equipped to determine
whether a particular theory of conviction submitted to them
is contrary to law—whether, for example, the action in ques-
tion is protected by the Constitution, is time barred, or fails
to come within the statutory definition of the crime. When,
therefore, jurors have been left the option of relying upon a
legally inadequate theory, there is no reason to think that
their own intelligence and expertise will save them from that
error. Quite the opposite is true, however, when they have
been left the option of relying upon a factually inadequate
theory, since jurors are well equipped to analyze the evi-
dence, see Duncan v. Louisiana, 391 U. S. 145, 157 (1968).
As the Seventh Circuit has put it:

“It is one thing to negate a verdict that, while supported
by evidence, may have been based on an erroneous view
of the law; it is another to do so merely on the chance—
remote, it seems to us—that the jury convicted on a
ground that was not supported by adequate evidence
when there existed alternative grounds for which the
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evidence was sufficient.” United States v. Townsend,
924 F. 2d 1385, 1414 (1991).

* * *

What we have said today does not mean that a district
court cannot, in its discretion, give an instruction of the sort
petitioner requested here, eliminating from the jury’s consid-
eration an alternative basis of liability that does not have
adequate evidentiary support. Indeed, if the evidence is in-
sufficient to support an alternative legal theory of liability,
it would generally be preferable for the court to give an in-
struction removing that theory from the jury’s consideration.
The refusal to do so, however, does not provide an independ-
ent basis for reversing an otherwise valid conviction. The
judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE THOMAS took no part in the consideration or
decision of this case.

JUSTICE BLACKMUN, concurring in the judgment.

I agree with the Court that petitioner has not made out a
violation of the Due Process Clause, although I do not follow
the Court on its self-guided tour of the common law. See
ante, at 49-52. It is enough, I think, to observe that peti-
tioner has not presented any sustained constitutional argu-
ment whatsoever.

I agree further with the Court’s conclusion that Yates v.
United States, 354 U. S. 298 (1957), does not require reversal
in this case, and that petitioner has not sufficiently distin-
guished Turner v. United States, 396 U. S. 398 (1970). See
ante, at 56-59. I would emphasize more strongly than does
the Court, however, the danger of jury confusion that was
inherent in this multiple-defendant, 23-count indictment and
the resulting 5- to 6-week trial.
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The Court rightly observes that “it would generally be
preferable” for the trial court to remove unsupported theo-
ries from the jury’s consideration. See ante, at 60. I would
also note that the Government had two other means of avoid-
ing the possibility, however remote, that petitioner was con-
victed on a theory for which there was insufficient evidence:
The Government either could have charged the two objec-
tives in separate counts, or agreed to petitioner’s request
for special interrogatories. The Court wisely rejects, albeit
silently, the Government’s argument that these practices, but
not the complex and voluminous proof, would likely have con-
fused the jury. I would go further than the Court and com-
mend these techniques to the Government for use in complex
conspiracy prosecutions.
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ESTELLE, WARDEN v». McCGUIRE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 90-1074. Argued October 9, 1991—Decided December 4, 1991

Respondent McGuire was found guilty in a California state court of the
second-degree murder of his infant daughter, Tori. Among the prose-
cution’s witnesses were two physicians, who testified that Tori was a
battered child who had suffered prior injuries. The battered child tes-
timony revealed evidence of rectal tearing, which was at least six weeks
old, and evidence of partially healed rib fractures, which were approxi-
mately seven weeks old. The trial court instructed the jury that the
prior injury evidence could be considered for “the limited purpose of
determining if it tends to show . .. a clear connection between the other
two offense[s] and the one of which [McGuire] is accused, so that it may
be logically concluded that if the Defendant committed other offenses,
he also committed the crime charged in this case.” The State Court of
Appeal upheld the conviction, finding that the introduction of prior in-
jury evidence was proper under state law to prove “battered child syn-
drome,” which exists when a child has sustained repeated and/or serious
injuries by nonaccidental means. Subsequently, the Federal District
Court denied McGuire’s petition for habeas corpus. The Court of Ap-
peals reversed, concluding that the trial was arbitrary and fundamen-
tally unfair in violation of due process. It ruled that the prior injury
evidence was erroneously admitted to establish battered child syn-
drome, because there was no evidence linking McGuire to the prior inju-
ries and no claim made at trial that Tori died accidently, and that the
jury instruction on the use of prior act evidence allowed a finding of
guilt based simply on a judgment that he committed the prior acts.

Held: Neither the admission of the challenged evidence nor the jury in-
struction as to its use rises to the level of a due process violation.
Pp. 67-75.

(@) The prior injury evidence, although not linked to McGuire himself,
was probative on the question of the intent with which the person who
caused Tori’s injuries acted, since it demonstrated that her death was
the result of an intentional act by someone, and not an accident. The
fact that no claim that Tori died accidentally was made at trial did not
relieve the prosecution of its burden to prove all of the essential ele-
ments of second-degree murder beyond a reasonable doubt. By elimi-
nating the possibility of accident, the evidence was clearly probative of
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such an element: that the killing was intentional. It was also improper
for the Court of Appeals to base its holding on its conclusion that the
evidence was incorrectly admitted under state law, since it is not the
province of a federal habeas court to reexamine state-court determi-
nations on state-law questions. Lewis v. Jeffers, 497 U.S. 764, 780.
Pp. 67-70.

(b) The Court of Appeals erred in concluding that the instruction al-
lowed the jury to consider the prior injury evidence for more than sim-
ply proof of battered child syndrome. The instruction’s language fore-
closes McGuire’s claim that the jury was directed to find that he had
committed the prior acts. The trial court’s inclusion of the words “if
the Defendant committed other offenses” unquestionably left it to the
jury to determine whether he committed the prior acts and to use the
evidence in deciding his guilt only if it believed that he had committed
those acts. To the extent that the jury may have believed that he in-
flicted the pri