March 26, 2009

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2072 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s John G. Roberts, Jr.



March 26, 2009

Honorable Joseph R. Biden, Jr.
President, United States Senate
Washington, D.C. 20510

Dear Mr. President:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2072 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s John G. Roberts, Jr.



March 26, 2009

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein amendments to Criminal Rules 5.1, 7, 12.1, 12.3, 29,
32, 32.2, 33, 34, 35, 41, 45, 47, 58, and 59, and Rules 8 and 11, and new Rule 12 of
the Rules Governing Section 2254 Cases in the United States District Courts, and
Rules 8 and 11 of the Rules Governing Section 2255 Proceedings for the United
States District Courts.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Criminal
Procedure shall take effect on December 1, 2009, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

3. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.



AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 5.1. Preliminary Hearing
K ook ok ok sk
(¢) Scheduling. The magistrate judge must hold the
preliminary hearing within a reasonable time, but no
later than 14 days after the initial appearance if the
defendant is in custody and no later than 21 days if
not in custody.

k ok ok ok ok

Rule 7. The Indictment and the Information

R S S S

(¢) Nature and Contents.
ko ok ok ok
(2) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an error

in a citation nor a citation’s omission is a ground
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to dismiss the indictment or information or to
reverse a conviction.
&k ok ok ok
(f) Bill of Particulars. The court may direct the
government to file a bill of particulars. The
defendant may move for a bill of particulars before or
within 14 days after arraignment or at a later time if
the court permits. The government may amend a bill
of particulars subject to such conditions as justice

requires.

Rule 12.1. Notice of an Alibi Defense
(a) Government’s Request for Notice and
Defendant’s Response.
k %k sk ok ok
(2) Defendant’s Response. Within 14 days after
the request, or at some other time the court sets,

the defendant must serve written notice on an
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attorney for the government of any intended
alibi defense. The defendant’s notice must state:
(A) each specific place where the defendant

claims to have been at the time of the

alleged offense; and
(B) the name, address, and telephone number of
each alibi witness on whom the defendant

intends to rely.
(b) Disclosing Government Witnesses.

K ook ok ok ok
(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government must
give its Rule 12.1(b)}1) disclosure within 14 days
after the defendant serves notice of an intended
alibi defense under Rule 12.1(a)2), but no later

than 14 days before trial.

& ok ok ok ok
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Rule 12.3. Notice of a Public-Authority Defense
(a) Notice of the Defense and Disclosure of
Witnesses.
% sk ok ok sk
(3) Response to the Notice. An attorney for the
government must serve a written response on
the defendant or the defendant’s attorney within
14 days after receiving the defendant’s notice,
but no later than 21 days before trial. The
response must admit or deny that the defendant
exercised the public authority identified in the
defendant’s notice.
(4) Disclosing Witnesses.
(A) Government’s Request. An attorney for the
government may request in writing that the
defendant disclose the name, address, and

telephone number of each witness the
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defendant intends to rely on to establish a
public-authority defense. An attorney for
the government may serve the request when
the government serves its response to the
defendant’s notice under Rule 12.3(a)3), or
later, but must serve the request no later

than 21 days before trial.

(B) Defendant’s Response. Within 14 days after

©)

receiving the government’s request, the
defendant must serve on an attorney for the
government a written statement of the
name, address, and telephone number of
each witness.

Government’s Reply. Within 14 days after
receiving the defendant’s statement, an
attorney for the government must serve on

the defendant or the defendant’s attorney a
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written statement of the name, address, and
telephone number of each witness the
government intends to rely on to oppose the
defendant’s public-authority defense.

* %k ok ok ok

Rule 29. Motion for a Judgment of Acquittal
¥ ok ok ok ok
(¢) After Jury Verdict or Discharge.
(1) Time for a Motion. A defendant may move for
a judgment of acquittal, or renew such a motion,
within 14 days after a guilty verdict or after the
court discharges the jury, whichever is later.

k ok ook ok ok

Rule 32. Sentencing and Judgment

% ok sk ook ok

(d) Presentence Report.

k ok ok ok ok
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(2) Additional Information. The presentence

report must also contain the following:

(A)

(B)

()

the defendant’s history and characteristics,

including:

(i) any prior criminal record;

(i1) the defendant’s financial condition; and

(ii1) any  circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in
correctional treatment;

information that assesses any financial,

social, psychological, and medical impact on

any victim;

when appropriate, the nature and extent of

nonprison programs and resources available

to the defendant;
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(D) when the law provides for restitution,
information sufficient for a restitution order;

(E) if the court orders a study under 18 U.S.C.
§ 3552(b), any resulting report and
recommendation;

(F) any other information that the court
requires, including information relevant to
the factors under 18 U.S.C. § 3553(a); and

(G) specify whether the government seeks
forfeiture under Rule 32.2 and any other
provision of law.

k ockock ok sk
Rule 32.2. Criminal Forfeiture
(a) Notice to the Defendant. A court must not enter a
judgment of forfeiture in a criminal proceeding unless
the indictment or information contains notice to the

defendant that the government will seek the



(b)
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forfeiture of property as part of any sentence in
accordance with the applicable statute. The notice
should not be designated as a count of the indictment
or information. The indictment or information need
not identify the property subject to forfeiture or
specify the amount of any forfeiture money judgment
that the government seeks.

Entering a Preliminary Order of Forfeiture.
(1) Forfeiture Phase of the Trial.

(A) Forfeiture Determinations. As soon as
practical after a verdict or finding of guilty,
or after a plea of guilty or nolo contendere is
accepted, on any count in an indictment or
information regarding which criminal
forfeiture 1is sought, the court must
determine what property is subject to

forfeiture under the applicable statute. If
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the government seeks forfeiture of specific
property, the court must determine whether
the government has established the
requisite nexus between the property and
the offense. If the government seeks a
personal money judgment, the court must
determine the amount of money that the

defendant will be ordered to pay.

(B) Evidence and Hearing. The court’s

determination may be based on evidence
already in the record, including any written
plea agreement, and on any additional
evidence or information submitted by the
parties and accepted by the court as
relevant and reliable. If the forfeiture is

contested, on either party’s request the court
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must conduct a hearing after the verdict or
finding of guilty.

(2) Preliminary Order.

(A) Contents of a Specific Order. If the court
finds that property is subject to forfeiture, it
must promptly enter a preliminary order of
forfeiture setting forth the amount of any
money judgment, dire;:ting the forfeiture of
specific property, and directing the
forfeiture of any substitute property if the
government has met the stétutory criteria.
The court must enter the order without
regard to any third party’s interest in the
property. Determining whether a third
party has such an interest must be deferred
until any third party files a claim in an

ancillary proceeding under Rule 32.2(c).
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(B)

©

Timing. Unless doing so is impractical, the"
court must enter the preliminary order
sufficiently in advance of sentencing to
allow the parties to suggest revisions or
modifications before the order becomes final
as to the defendant under Rule 32.2(b)(4).
General Order. If, before sentencing, the
court cannot identify all the specific
property subject to forfeiture or calculate
the total amount of the money judgment,
the court may enter a forfeiture order that:
(i) lists any identified property;
(i1) describes other property in general
terms; and
(iii) states that the order will be amended
under Rule 32.2(e)(1) when additional

specific property is identified or the
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amount of the money judgment has
been calculated.

(3) Seizing Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. The court may include in the order of
forfeiture conditions reasonably necessary to
preserve the property’s value pending any
appeal.

(4) Sentence and Judgment.

(A) When Final. At sentencing — or at any

time before sentencing if the defendant
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consents — the preliminary forfeiture order
becomes final as to the defendant. If the
order directs the defendant to forfeit specific
property, it remains preliminary as to third
parties until the ancillary proceeding is

concluded under Rulé 32.2(c).

(B) Notice and Inclusion in the Judgment. The

©)

court must include the forfeiture when
orally announcing the sentence or must
otherwise ensure that the defendant knows
of the forfeiture at sentencing. The court
must also include the forfeiture order,
directly or by reference, in the judgment,
but the court’s failure to do so may be
corrected at any time under Rule 36.

Time to Appeal. The time for the defendant

or the government to file an appeal from the
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forfeiture order, or from the court’s failure to
enter an order, begins to run when
judgment is entered. If the court later
amends or declines to amend a forfeiture
order to include additional property under
Rule 32.2(e), the defendant or the
government may file an appeal regarding
that property under Federal Rule of
Appellate Procedure 4(b). The time for that
appeal runs from the date when the order
granting or denying the amendment
becomes final.

(5) Jury Determination.
(A) Retaining the Jury. In any case tried before
a jury, if the indictment or information
states that the government is seeking

forfeiture, the court must determine before
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(B)

(A)

the jury begins deliberating whether either
party requests that the jury be retained to
determine the forfeitability of specific
property if it returns a guilty verdict.

Special Verdict Form. If a party timely
requests to have the jury determine
forfeiture, the government must submit a
proposed Special Verdict Form listing each
property subject to forfeiture and asking the
jury to determine whether the government
has established the requisite nexus between
the property and the offense committed by

the defendant.

(6) Notice of the Forfeiture Order.

Publishing and Sending Notice. If the court
orders the forfeiture of specific property, the

government must publish notice of the order
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and send notice to any person who
reasonably appears to be a potential
claimant with standing to contest the
forfeiture in the ancillary proceeding.

(B) Content of the Notice. The notice must
describe the forfeited property, state the
times under the applicable statute when a
petition contesting the forfeiture must be
filed, and state the name and contact
information for the government attorney to
be served with the petition.

(C) Means of Publication;, Exceptions to
Publication Requirement. Publication must
take place as described in Supplemental
Rule G(4)(a)iii) of the Federal Rules of Civil
Procedure, and may be by any means

described in Supplemental Rule G(4)(a)iv).



18 FEDERAL RULES OF CRIMINAL PROCEDURE
Publication is unnecessary if any exception
in Supplemental Rule G(4)(a)i) applies.

(D) Means of Sending the Notice. The notice
may be sent in accordance with
Supplemental Rules G(4)(b)iii)-(v) of the
Federal Rules of Civil Procedure.

(7) Interlocutory Sale. At any time before entry of
a final forfeiture order, the court, in accordance
with Supplemental Rule G(7) of the Federal
Rules of Civil Procedure, may order the
interlocutory sale of property alleged to be
forfeitable.

k ok ok ok sk

Rule 33. New Trial

k osk ok sk sk

(b) Time to File.

* ok ok ok ok
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(2) Other Grounds. Any motion for a new trial
grounded on any reason other than newly
discovered evidence must be filed within 14 days

after the verdict or finding of guilty.

Rule 34. Arresting Judgment
¥k ok ok ok
(b) Time to File. The defendant must move to arrest
judgment within 14 days after the court accepts a
verdict or finding of guilty, or after a plea of guilty or

nolo contendere.

Rule 35. Correcting or Reducing a Sentence

(a) Correcting Clear Error. Within 14 days after
sentencing, the court may correct a sentence that
resulted from arithmetical, technical, or other clear

error.

& ok ok sk ok
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Rule 41. Search and Seizure

Ao sk sk ok

(e) Issuing the Warrant.
¥k ok k%
(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or
Property.  Except for a tracking-device
warrant, the warrant must identify the
person or property to be searched, identify
any person or property to be seized, and
designate the magistrate judge to whom it
must be returned. The warrant must
command the officer to:

(1) execute the warrant within a specified

time no longer than 14 days;

K ok ok ok ok
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(B)

()

Warrant Seeking Electronically Stored
Information. A warrant under Rule
41(e)(2XA) may authorize the seizure of
electronic storage media or the seizure or
copying of electronically stored information.
Unless otherwise specified, the warrant
authorizes a later review of the media or
information consistent with the warrant.
The time for executing the warrant in Rule
41(e)(2)(A) and (£)(1)(A) refers to the seizure
or on-site copying of the media or
information, and not to any later off-site
copying or review.

Warrant for a Tracking Device. A tracking-
device warrant must identify the person or
property to be tracked, designate the

magistrate judge to whom it must be
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returned, and specify a reasonable length of
time that the device may be used. The time
must not exceed 45 days from the date the
warrant was issued. The court may, for
good cause, grant one or more extensions for
a reasonable period not to exceed 45 days
each. The warrant must command the

officer to:

* ok ok ok ok

(f) Executing and Returning the Warrant.

(1) Warrant to Search for and Seize a Person or

Property.

K %k ok ok sk

(B) Inventory. An officer present during the

execution of the warrant must prepare and
verify an inventory of any property seized.

The officer must do so in the presence of
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another officer and the person from whom,
or from whose premises, the property was
taken. If either one is not present, the
officer must prepare and verify the
inventory in the presence of at least one
other credible person. In a case involving
the seizure of electronic storage media or
the seizure or copying of electronically
stored information, the inventory may be
limited to describing the physical storage
media that were seized or copied. The
officer may retain a copy of the
electronically stored information that was

seized or copied.

F ok ok ok sk
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Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in
computing any time period specified in these rules, in
any local rule or court order, or in any statute that
does not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit.
When the period is stated in days or a longer
unit of time:

(A) exclude the day of the event that triggers
the period;

(B) count every day, including intermediate
Saturdays, Sundays, and legal holidays; and

(C) include the last day of the period, but if the
last day is a Saturday, Sunday, or legal
holiday, the period continues to run until
the end of the next day that is not a

Saturday, Sunday, or legal holiday.
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(2) Period Stated in Hours. When the period is
stated in hours:

(A) begin counting immediately on the
occurrence of the event that triggers the
period;

(B) count every hour, including hours during
intermediate Saturdays, Sundays, and legal
holidays; and

(C) if the period would end on a Saturday,
Sunday, or legal holiday, the period
continues to run until the same time on the
next day that is not a Saturday, Sunday, or
legal holiday.

(3) Inaccessibility of the Clerk’s Office. Unless
the court orders otherwise, if the clerk’s office is

1naccessible:
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(A) on the last day for filing under Rule 45(a)(1),
then the time for filing is extended to the
first accessible day that is not a Saturday,
Sunday, or legal holiday; or

(B) during the last hour for filing under Rule
45(a)(2), then the time for filing is extended
to the same time on the first accessible day
that is not a Saturday, Sunday, or legal
holiday.

(4) “Last Day” Defined. Unless a different time is
set by a statute, local rule, or court order, the
last day ends:

(A) for electronic filing, at midnight in the
court’s time zone; and
(B) for filing by other means, when the clerk’s

office is scheduled to close.
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(5) “Next Day” Defined. The “next day” is

(6)

determined by continuing to count forward when

the period is measured after an event and

backward when measured before an event.

“Legal Holiday” Defined. “Legal holiday”

means:

(A)

(B)

(C)

the day set aside by statute for observing
New Year’s Day, Martin Luther King Jr.’s
Birthday, Washington’s Birthday, Memorial
Day, Independence Day, Labor Day,
Columbus Day, Veterans’ Day,
Thanksgiving Day, or Christmas Day;

any day declared a holiday by the President
or Congress; and

for periods that are measured after an
event, any other day declared a holiday by

the state where the district court is located.
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¥ ok ok ok ok

Rule 47. Motions and Supporting Affidavits
&k ook ok ok

(¢) Timing of a Motion. A party must serve a written
motion — other than one that the court may hear ex
parte — and any hearing notice at least 7 days
before the hearing date, unless a rule or court order
sets a different period. For good cause, the court may
set a different period upon ex parte application.

ol S S i

Rule 58. Petty Offenses and Other Misdemeanors

k ok ok ok ok

(g) Appeal.

& ok ok ok ok

(2) From a Magistrate Judge’s Order or

Judgment.
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(A)

(B)

Interlocutory Appeal. Either party may
appeal an order of a magistrate judge to a
district judge within 14 days of its entry if a
district judge’s order could similarly be
appealed. The party appealing must file a
notice with the clerk specifying the order
being appealed and must serve a copy on the
adverse party.

Appeal from a Conviction or Sentence. A
defendant may appeal a magistrate judge’s
judgment of conviction or sentence to a
district judge within 14 days of its entry. To
appeal, the defendant must file a notice with
the clerk specifying the judgment being
appealed and must serve a copy oﬁ an

attorney for the government.

* ok ok ok ok



30

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 59. Matters Before a Magistrate Judge

(a) Nondispositive Matters. A district judge may refer

to a magistrate judge for determination any matter
that does not dispose of a charge or defense. The
magistrate judge must promptly conduct the required
proceedings and, when appropriate, enter on the
record an oral or written order stating the
determination. A party may serve and file objections
to the order within 14 days after being served with a
copy of a written order or after the oral order is
stated on the record, or at some other time the court
sets.  The district judge must consider timely
objections and modify or set aside any part of the
order that is contrary to law or clearly erroneous.
Failure to object in accordance with this rule waives

a party’s right to review.
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(b) Dispositive Matters.
k ok sk ok ok

(2) Objections to Findings and
Recommendations. Within 14 days after being
served with a copy of the recommended
disposition, or at some other time the court sets,

a party may serve and file specific written
objections to the proposed findings and
recommendations. Unless the district judge
directs otherwise, the objecting party must
promptly arrange for transcribing the record, or
whatever portions of it the parties agree to or the
magistrate judge considers sufficient. Failure to
object in accordance with this rule waives a

party’s right to review.

* ok ok ok ok
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AMENDMENTS TO RULES
GOVERNING SECTION 2254 CASES IN THE
UNITED STATES DISTRICT COURTS

Rule 8. Evidentiary Hearing

*® ok ok ok ok

(b) Reference to a Magistrate Judge. A judge may,

under 28 U.S.C. § 636(b), refer the petition to a
magistrate judge to conduct hearings and to file
proposed findings of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 14 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de mnovo any proposed finding or

recommendation to which objection is made. The
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judge may accept, reject, or modify any proposed
finding or recommendation.

* %k ok ok ok

Rule 11. Certificate of Appealability; Time to
Appeal

(a) Certificate of Appealability. The district court
must issue or deny a certificate of appealability when
it enters a final order adverse to the applicant.
Before entering the final order, the court may direct
the parties to submit arguments on whether a
certificate should issue. If the court issues a
certificate, the court must state the specific issue or
issues that satisfy the showing required by 28 U.S.C.
§ 2253(c)(2). If the court denies a certificate, the
parties may not appeal the denial but may seek a
certificate from the court of appeals under Federal

Rule of Appellate Procedure 22. A motion to
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reconsider a denial does not extend the time to
appeal.

(b) Time to Appeal. Federal Rule of Appellate
Procedure 4(a) governs the time to appeal an order
entered under these rules. A timely notice of appeal
must be filed even if the district court issues a
certificate of appealability.

Rule 12. Applicability of the Federal Rules of

Civil Procedure
The Federal Rules of Civil Procedure, to the extent
that they are not inconsistent with any statutory
provisions or these rules, may be applied to a proceeding

under these rules.
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AMENDMENTS TO RULES

GOVERNING SECTION 2255 PROCEEDINGS
FOR THE UNITED STATES DISTRICT COURTS

Rule 8. Evidentiary Hearing

* ok ok ok ok
(b) Reference to a Magistrate Judge. A judge may,
under 28 U.S.C. §636(b), refer the motion to a
magistrate judge to conduct hearings and to file
proposed findings of fact and recommendations for
disposition. When they are filed, the clerk must
promptly serve copies of the proposed findings and
recommendations on all parties. Within 14 days
after being served, a party may file objections as
provided by local court rule. The judge must
determine de novo any proposed finding or

recommendation to which objection is made. The
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judge may accept, reject, or modify any proposed
finding or recommendation.

& %k ok ok ok

Rule 11. Certificate of Appealability; Time to
Appeal

(a) Certificate of Appealability. The district court
must issue or deny a certificate of appealability when
it enters a final order adverse to the applicant.
Before entering the final order, the court may direct
the parties to submit arguments on whether a
certificate should issue. If the court issues a
certificate, the court must state the specific issue or
issues that satisfy the showing required by 28 U.S.C.
§ 2253(c)(2). If the court denies a certificate, a party
may not appeal the denial but may seek a certificate

from the court of appeals under Federal Rule of
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Appellate Procedure 22. A motion to reconsider a
denial does not extend the time to appeal.

Time to Appeal. Federal Rule of Appellate
Procedure 4(a) governs the time to appeal an order
entered under these rules. A timely notice of appeal
must be filed even if the district court issues a
certificate of appealability. These rules do not extend
the time to appeal the original judgment of

conviction.





