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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
this morning in Case 11-1285, US Airways v. MCutchen.

M. Katyal.

ORAL ARGUMENT OF NEAL KUMAR KATYAL
ON BEHALF OF THE PETI TI ONER

MR. KATYAL: Thank you, M. Chief Justice,
and may it please the Court:

ERI SA permts plan fiduciaries to seek
appropriate equitable relief to enforce the terns of the
pl an.

Si x years ago, this Court, in Sereboff,
concl uded that reinmbursenent actions\by ERI SA pl ans,
such as the one at issue here, seek equitable |iens by
agreenent. And because the plan's claimhere is one for
an equitable lien by agreenent, that nmeans one parcel of
equi tabl e defenses, those derived from unj ust ment
enrichment, offer no help to Respondents.

JUSTI CE SOTOVAYOR: M. Katyal, if you go to
equity, why aren't you bound by equity?

MR. KATYAL: We certainly are, Justice
Sot omayor, bound by equity. Qur contention is not that,
once you say the magic words "equitable |lien by

agreenent,"” that sonmehow transfornms into a "we wi n" as

4
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plaintiffs at all.

JUSTI CE SOTOVAYOR: Well, but that's exactly
what your bottomline is, which is you have soneone el se
do the work for you and you don't pay them

MR. KATYAL: Quite to the contrary, Justice
Sot omayor, our position is that the rules of equity bind
equitable liens by agreenent, just as they bind anything
else. We're not trying to say that the equity
doesn't apply --

JUSTI CE SOTOVAYOR: So why does your lien
have priority to the attorney's lien that is normally
created at the commencenent of the litigation? Wy is
t he attorney bound by the agreenent you signed with the
beneficiary? \

MR. KATYAL: So our position is that the
attorney doesn't -- there is no lien created with the
attorney; that, once M. Sereboff signed -- entered into
an agreenment with US Air, that agreenment said --
provi ded for 100 percent reinbursenent rights.

And there is no -- essentially, what
happened is M. Sereboff -- excuse me -- M. -- M.

McCut chen doubl e-prom sed his noney. He promsed it
first to -- first to the US Airways plan, and then he
promsed it to -- to his attorneys.

And that's a problemthat he m ght have with

5
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

his attorneys, although, as |I understand the facts here,
maybe that debt has been forgiven, but it is not

sonet hing that creates an i ndependent |lien on the noney
that's at issue here.

That is, the rules in equity say that it is

t he agreenent that controls -- when we're tal king about
an -- when we're tal king about an equitable |ien by
agreenment - -

JUSTI CE GI NSBURG: W th Sereboff, that
you -- you referred to, that -- that certainly describes
the lien you rely on, but there's a footnote toward the
end that | eaves open the nake-whol e doctrine and, |
assune, also the common fund doctrine, so -- so it's --
It's an open question.

MR. KATYAL: Right. So our position is not
that Sereboff's letter controls this case. W do think
t he reasoni ng of Sereboff essentially does decide the
guestion because what Sereboff said, Justice G nsburg --
and this is at page 368 of the opinion in the text -- it
said -- the Sereboffs had argued the make-whol e
doctri ne.

And the -- in response, what this Court said
is, quote, "Md Atlantic's claimis not considered
equi t abl e because it is a subrogation claim

Md Atlantic's action qualifies as an equitable renedy

6
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because it is indistinguishable froman action to
enforce an equitable |lien established by agreenent of
the sort epitom zed by our decision in Barnes.
M d Atlantic need not characterize this action as a
freestandi ng action for equitable subrogation.
Accordingly, the parcel of equitable defenses the
Sereboffs clai macconpany any such action are beside the
point." Beside the point.

And our position is, once the Court has
deci ded that the type of action that is at issue here is
an equitable |ien by agreenment, the relevant doctrine --
and this is further answer to you, Justice Sotomayor --
that the Court is to ook to is how are equitable liens
by agreenent evaluated in equity? \

And those rules in equity say that, again,
t he general rules of equity apply in governnent; but the
one place -- the one set of defenses that aren't
governed, are those that sound an unjust enrichnment.

JUSTI CE KENNEDY: | -- | recognize that
we're tal king about a matter of Federal |aw here. What
about the |l aw of npost of the States?

Suppose there's an agreenent with an insurer
and an insured, that says the insured gets 100 percent
of the proceeds. | would think that the | aw of nost

States gives a superior lien to the attorney for the

7
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contingent fee, notw thstanding the agreenent.

' mnot sure of that. [It's just an
assunpti on.

MR. KATYAL: That -- that is true, in sone
subrogati on States. However, even with respect to that,
when you have -- as long as it's not abrogated by
statute or sonething like that. But if you sinply have
an agreenent by an insured and it provides for 100
percent reinbursenent and abrogation of the common fund,
even there, Justice Kennedy, the -- the agreenent is
enf or ced.

So State Farmv. Clinton, which is a case

cited in our brief, as long as -- as well as the Dobbs
case and other decisions -- the Arkansas Suprene Court
in 1969, the Arkansas court in 1931 -- have all said

that, if you have an insurance agreenent that abrogates

t he comon fund doctrine, that that agreenment is

enf orced.
And, here, of course, we're dealing --
JUSTI CE GI NSBURG. Where is that
abrogation -- where is that abrogation in this -- not
the plan description, but the plan itself -- what clear
| anguage in the plan bars the -- the --

MR. KATYAL: Justice G nsburg, the -- the

district court at pages 30A to 32A of the petition

8
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appendi x had two pages that found the agreenment clear
and unanbi guous with respect to abrogation of the common
fund doctrine. And the plan itself is found at Joint
Appendi x page 20.

That finding by the district court was never
appealed to the Third Circuit. It was not appealed to
this Court. And, indeed, the brief in opposition
conceded this issue.

JUSTI CE Gl NSBURG: But that --

JUSTI CE KENNEDY: That -- that's the sunmary
of the plan that's at A20. That's not the plan --

MR. KATYAL: Yes. The summary pl an
description is at page --

JUSTI CE G NSBURG: I'nlaéking about the plan
itself because the plan controls if there' s a
di screpancy.

MR. KATYAL: Exactly. And so the plan
itself was submtted, | believe, a few days ago. The
Respondents have now nade an issue of it.

JUSTICE GINSBURG: Yes. And | -- and |
don't -- you -- you nmke a distinction between
rei mbursenment clause and the subrogation clause. And
this -- as far as | can tell fromthe plan, there is no
rei mbursement cl ause.

The only one that's there is | abel ed

9
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"subrogation.”™ And |I |ooked at what's in the plan, and
| don't see | anguage that clearly abrogates the commpn
fund.

MR. KATYAL: Your Honor, | suppose that --
that they could have made this an issue when they
appeal ed the district court's finding on this. They
didn"t. And, indeed, there was discovery --

JUSTI CE KENNEDY: Well, | nmean, you -- you
want us to decide a case w thout | ooking at the plan?

| have before me the sanme | anguage that |
bel i eve Justice G nsburg is |looking at, and | think
she's quite correct, that the word "abrogation," of
course, is not used, but neither is the concept.

JUSTI CE SCALI A: | didn'f think we took this
case to review the plan. Is -- is that what the Suprene
Court took the case for, to say what this particular
I ndi vi dual pl an sai d?

MR. KATYAL: Absolutely not, Justice Scali a.

JUSTI CE SCALIA: Had that -- had that point
been raised, we would not have taken the case.

MR. KATYAL: And nuch to the -- and nuch to
the contrary, Justice Scalia, exactly, this is the way
that they framed the brief in opposition. The question
presented is this: "Wether a seriously injured ERISA

beneficiary nust reinburse his ERI SA plan for

10
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100 percent of his medical expenses sinply because the

pl an | anguage so provides."

JUSTI CE KENNEDY: Well, "sinply because the
pl an | anguage." | nean, obviously, we have to | ook at
the plan | anguage to see what the -- you're -- you're

relying on the plan | anguage. And you cite the sunmary,
but you don't cite the main plan.

MR. KATYAL: Two things, Justice Kennedy.
First, that brief in opposition goes on to say that that
pl an was clear with respect to the comon fund doctrine
and others at page 5.

But, second, if you're concerned --

JUSTI CE SOTOVAYOR: Counsel, are you
concedi ng -- \

JUSTI CE SCALIA: |I'msorry. Mybe --

JUSTI CE SOTOVAYOR: -- the plan doesn't say
it?

JUSTI CE SCALI A: Excuse nme, please. The
second point?

MR. KATYAL: The second point is, even if

you are concerned about any discrepancy, point -- 4.2 of
the actual plan itself -- and this is page 22 of the PDF
that was submitted by -- | odged by nmy friends on the
other side a few days ago -- has essentially an

anti-Amara clause in it.

11
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It says that the benefits that are provided
under the plan are those put forth in the summary pl an
description. So there is no discrepancy between the SPD
in the plan in this case, unlike in Amara where there
very well was a discrepancy.

So here --

JUSTI CE SOTOVAYOR: |'m sorry, the phrase
that you just read says that the benefits are the sane.
It doesn't say that the reinbursenent and subrogation
| anguage are the sane.

So go back to Justice G nsbhurg' s question
and point out in the plan what words you're relying
upon, not the summary, but the plan.

MR. KATYAL: So the plan\has, in 4.7, two
things. It has, "The plan" -- quote, "The plan shal
have the right to recover fromany participant the
amount of any benefits paid by this plan for expenses
whi ch were recovered fromor paid by a source, other
than this plan.”

And then later, in 4.6, it says,
participants are -- quote, "are obligated to avoid doing
anything that would prejudice the plan's right of
recovery."

So | don't think that there is any

di screpancy, Justice Sotomayor. And to the extent that

12
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this Court were concerned about it, there were 4 years
for themto have made this an issue, but this is just
about as procedurally barred as -- as anything --

JUSTICE BREYER: So if | were -- if |
were -- if I were Joe Smth, and a plan -- the plan pays
me 100 -- | have nedi cal expenses of $100, 000. And,
actually, the -- the -- there was a driver who caused
this problem And later, | collect $100,000, but | have
to pay 50,000 to get the 100, 000.

So | amleft with $50,000 net because | had
to pay ny lawers, | had to pay expert w tnesses, there
were a lot of different things | had to pay. |I'mleft
with $50,000 now. So in conmes the plan and says, we
want 100, 000. | say, what? Then I fook at the
| anguage. The | anguage allows themto get back expenses
whi ch were recovered fromthe third-party.

| didn't recover 100,000 fromthe
third-party. | recovered 50,000 fromthe third-party
because it cost ne 50 to get the 100.

Now, if | were a judge and listening to
that, 1'd say, assum ng they wanted a reasonabl e
I nterpretation of this |anguage, it sounds pretty
reasonable to ne.

MR. KATYAL: All right. And,

Justice Breyer, if you were the district court judge in

13
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this case, | suppose you could have reached that result.
The district court here --

JUSTICE BREYER: It's a little tough, since
nobody had the plan.

MR. KATYAL: Well, they -- they had the
sunmary pl an description, and they did not make an
I ssue. But they had all sorts of discovery requests,
but never made a request for that --

JUSTI CE BREYER: All right. But, | nean,
woul dn't the normal result of such a case, |ike any

contract case, where you have | anguage, even if it was

the word "any," it doesn't nean wheat grown on Mars,
okay?

And so you'd say -- if if says you can
recover anything, that "any expense,"” it means, yes, you

can recover that which was paid, but not noney that you
had to pay to get the anount paid.

MR. KATYAL: Justice Breyer, we absolutely
agree that a plan could be witten in order to
enbrace --

JUSTI CE BREYER: But this is a plan that
they wrote and that US Air --

MR. KATYAL: ~-- but | think it would be
hi ghly unusual for this Court, indeed, | think,

procedural ly unavail able for this Court to --

14
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JUSTI CE SCALI A: Counsel, | guess your
opponent could have raised that point.

MR. KATYAL: Absolutely.

JUSTI CE SCALIA: And didn't raise it.

MR. KATYAL: Absolutely.

JUSTI CE SCALI A: And we took this case on
t he assunption that there is an issue of law involved --

JUSTI CE BREYER: All right. So I can --

JUSTI CE SCALIA: -- and not -- not on the
assunption that --

JUSTI CE BREYER: What is the issue of |aw?
The issue of |aw is what happens if we have a plan which
says, Joe Smith, nmy enployee, if you have to spend
$90, 000 to get back 92,000, you have\to gi ve us back al
92, even though you only have 2 in pocket. And we are
supposed to assune that's what the contract said. |Is
that right?

And then -- and then we say, now, can you
override that with the principle of equity? |Is that the
| ssue you see before us?

MR. KATYAL: So, again, we're not overriding
with the principle of equity. W' re saying that the
rules of equity, if they have in the plan an abrogation
of the common fund, as that is here, in the way this

case cones to the Court, then that is what settles the

15
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guesti on.

Now, you could have a Sereboff plan, which
says the reverse, which says, we're going to have a
common fund doctrine and avoid that problem at the
outset. The parties evaluate the valuation of the
transfer of assets at the outset, and that's what
controls. And if they want to buy into the common fund,
as this Court said in Sereboff, that's absolutely
enforceabl e.

And so it's not a contract around, Justice
Sot omayor, doctrines of equity. It's sinply a
reflection of the general rule that, in equity, if --
when we' re tal king about equitable |liens by agreenent,
It is the agreenent that controls, tﬁat starts the ball
gane.

CHI EF JUSTI CE ROBERTS: Was the plan
avail able to the enployee at any tinme before this
litigation?

MR. KATYAL: Sure. |If they had asked for
the plan, it could have been provided to them They
have - -

CHI EF JUSTI CE ROBERTS: Are they -- are they
advi sed that they can ask for the plan?

MR. KATYAL: | -- I'mnot quite sure about

that. | will ook into that and try and get you an

16
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answer on that.

JUSTI CE SOTOVAYOR: | thought it took nost
of the litigation for the plan to be provided.

MR. KATYAL: Justice Sotomayor, at the
outset, they asked for the sunmary plan description or
the plan. The summary plan description was provided.
Only --

JUSTI CE SCALI A:  You say, "they." | assune
you nean their | awer?

MR. KATYAL: Their |awyer.

JUSTI CE SCALI A: This is not -- you know, an
I gnorant | ayman who knows not hing about the |aw.

MR. KATYAL: That's correct.

JUSTI CE SCALI A: The Iam&er, you say, did
not ask for the plan.

MR. KATYAL: And -- and | should say, the
m nute that US Air found out that a tort -- a
plaintiff's lawer was hired, they sent a letter to that
| awyer saying, we assert a right of reinbursenent.

JUSTI CE KAGAN: But, M. Katyal, could I ask
you about the |egal argunment that you are naking, the
di stinction you are maki ng between rei mbursenent
agreenents and subrogation agreenents, which you
think -- seemto think is critical here. And -- you

know, once you put it in one box, rather than another

17
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some result follows -- different results foll ow.

MR. KATYAL: Yes.

JUSTI CE KAGAN: So -- so how do you know
whet her you have a rei nbursenent agreenent or a
subrogati on agreenent? And what follows fromthat
cat egori zation?

MR. KATYAL: So, Justice Kagan, there are
two very distinct rights. Subrogation is the right to
stand in sonmeone else's shoes. And so the insured --
the plan says, we are going to inherit all of the
benefits and burdens of the insured in bringing an
action. |It's a vicarious -- it's a kind of vicarious
noti on.

Rei mbursenent's an entirély di fferent
concept. It's the idea that, |ook, we're not obligated
to give you this noney because we're not at fault in
this accident, but we're going to essentially advance it
to you, but you' ve got to reinburse us for it. And
SO --

JUSTICE KAGAN: So if this were a
subrogati on agreenent, what would follow?

MR. KATYAL: So if it were a subrogation
agreenment, | think ny friend' s case on the other side
gets a | ot stronger because there are subrogation cases

that -- that have different rules.

18
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But when you tal k about reinbursenent, which
Is not the right to stand in sonmeone's shoes, but a
first priority absol ute agreenment between the parties to
get money, it's just sinply a dispute about that noney.
And you can't --

JUSTI CE KAGAN:. So if your friend s argunent
woul d get a lot stronger if it were a subrogation
agreenment, how do we tell that this agreenent is a
rei mbursenent agreenent, rather than -- are we supposed
to just take that because that's the way the Court --
it's come to us? O -- or is there an argunent about
why there is a reinbursenent?

MR. KATYAL: There is an argunent. And,

I ndeed, all | think you have to do, justice Kagan, is

| ook at what happened in Sereboff because, in Sereboff,
you had essentially the sane thing, a plan that had both
a reinbursenment provision and a subrogation provision.
And the -- the beneficiaries in Sereboff were saying,
hey, this is subrogation, this is subrogation.

And the | anguage that |I've read to
Justice G nshurg at page 368, as well as earlier
| anguage in the opinion, said, no, this is actually a
claimfor an equitable lien by agreenent that does not
sound in subrogation, that sounds in reinbursenent.

And so all you have to do here is precisely

19
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what this Court unaninously did in Sereboff, which is to
say, look at the nature of the action, is this an action
t hat seeks personal liability, does it specify a
particular fund, the typical hallmrks of an action for
an equitable lien by agreenent; and, if those are
present, as they are here, that is enough.

JUSTICE ALITO. Are you, in effect, asking
for a windfall because M. MCutchen and his attorneys
didn't understand what ERISA neans in this context?

I f they understood that things would work
out the way you think they should work out and they saw
that the limts of the insurance policies against which
t hey could collect were $110, 000, wouldn't they have
realized that this was a suit that mésn't wor t h
pursuing? There would be no point in doing it because
not hi ng woul d be -- nothing would be gained for
M. MCutchen or for the attorneys.

MR. KATYAL: Not at all, Justice Alito. Two
things. One, the rule on ERISA -- and this rule has
been the rule in the Third Circuit since Federal Express
v. Ryan in 1996, this is a long-established rule -- if
an attorney cones and takes a case, knowi ng that there
is a -- an ERI SA plan at stake, seenms to ne they're at
| east on inquiry notice that there would be sone

sort of --

20
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JUSTICE ALITO. Well, perhaps they should
have realized it. But, if they realized it, they have
no incentive to pursue this litigation or to pursue the
tort decision --

MR. KATYAL: Not so. This is both in our
brief, as well as the Blue Cross am cus brief.

What usually happens in these situations is
that an agreenent is struck in advance, before the
|l awsuit is filed, between the plan and the plaintiff's
attorney to reach sone accommodation. After all, the
pl an has an incentive in sone sort of action being
brought --

JUSTI CE SOTOVAYOR: In this case, he
wote -- the attorney wote to you aﬁy nunber of tinmes
and finally said, |ook, unless you conme and tell nme what
your position is, I"mgoing to go forward.

So what are attorneys supposed to do in
t hose situations, just drop the |awsuit?

MR. KATYAL: Your Honor, | don't think that
quite is an accurate statenment of the facts. That was
preci sely what the district court eval uated on the
summary judgnent notion. They had made a big issue
about our failure to communicate and so on. The
district court rejected all of those argunents --

JUSTI CE SOTOVAYOR: Rejected it because it

21
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had nothing to do with the agreenent, but it didn't

reject themas a factual matter, that you were

cont act ed.

MR. KATYAL: | do -- | do think that there
were lots -- and this is in Joint Appendix, pages 50 to
64 -- lots of comunications between the two.

Now, here's -- there was one place where

there wasn't conmuni cation, which was they went and
negoti ated a secret settlenent of $100,000. And when US
Air found out about it --

JUSTI CE SOTOVAYOR: Counsel, were they
supposed to -- if the insurance limt was $100, 000, are
you suggesting that that was a bad-faith settlenent?

MR. KATYAL: | anlsuggesfing that we didn't
have the opportunity, Justice Sotomayor, that we
typically do in the lion's share of cases, as | was
saying to Justice Alito, where you work these things out
in agreenment -- in advance with clear |ines of
communi cation. And so --

JUSTI CE KENNEDY: Justice Kagan's question
had two parts. She said, tell me about the two boxes,
subrogati on and rei mbursenent.

| think there is quite a bit to your
argunment that this is not subrogation. The plan is

rat her confusingly drafted. The plan calls it
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subrogation. | don't think it really means subrogati on.

If it's not subrogation, Justice Kagan's
guestion was, what then? The -- the common fund rule
still does not apply? Because?

MR. KATYAL: Because the common fund rule --
and, this, we are in agreenent on, the parties -- the
common fund rule is a doctrine based in unjust
enrichment. This is what they say at page 26. This is
what all the courts say common fund is.

And, indeed, up until six nonths ago, seven
different circuit courts had evaluated this question of
whet her the agreenment can trunp the conmmon fund
doctrine. 21 of 21 circuit court judges all said it
di d. \

JUSTI CE KENNEDY: But you are still in
equity, pursuant to the statute.

MR. KATYAL: Yes.

JUSTI CE KENNEDY: And are you saying that
there is no discretion in the equitable decrees that the
j udge nade?

MR. KATYAL: That -- that is precisely
right. The agreenent sets the evaluation of the
parties. That's what the State Farm case says, what
their own treatise says, what the Arkansas Suprene Court
says.
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JUSTI CE SCALI A: That's -- that's not

unusual. The notto is equity follows the | aw
Doesn't -- doesn't that usually -- isn't that usually
t he case?

MR. KATYAL: That -- that is correct.

JUSTI CE SCALI A: \Where there is a |egal
right, equity cannot overcone it.
MR. KATYAL: That is correct. And as the
Solicitor General says, at page 17, quoting the
Restatenent, "A valid contract defines the obligations
of parties as to matters within its scope, displacing to
that extent any inquiry into unjust enrichment.” Any
i nquiry.
If | could reserve the bélance of my tinme?
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Pal nore.
ORAL ARGUMENT OF JOSEPH R. PALMORE,
FOR UNI TED STATES, AS AM CUS CURI AE,
I N SUPPORT OF NEI THER PARTY
MR. PALMORE: Thank you, M. Chief Justice,
and may it please the Court:
As this Court's cases recognize, Section
502(a)(3) invokes the equitable powers of the district
court. All of the renmedial powers of a court in equity

are avail able that -- under Section 502(a)(3), that
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woul d have been avail abl e when an anal ogous cl ai m was
brought. And --

JUSTI CE SCALI A: Equitable powers to enforce
t he agreenent?

MR. PALMORE: Yes.

And so we agree with M. Katyal in what
we' ve characterized as the first question presented,
that we think is essentially decided by this Court's
case in Sereboff.

At equity, when there was a -- an equitable
lien by agreenent, that agreenment was generally
enforceabl e according to its terms. It was |ike a
nortgage, is the classic case, and the nortgage gave a
security interest in land; and, if tﬁe debt was not paid
off, then the Iienholder could -- could foreclose on
t hat | and.

JUSTI CE KAGAN: M. Pal nore, do you agree
with M. Katyal's view of this distinction between
subjugation -- subrogation agreenments and rei nbursenment
agreenments and which this agreenment is?

MR. PALMORE: | think that's a -- the --
there is certainly a distinction, and the Couch
I nsurance treatise tal ks about the -- the distinction.
But the Couch Insurance treatise also explains that the

ternms are often used interchangeably in a confusing way.
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So | don't think that the bright Iine that
M. Katyal seeks to establish between subrogation and
rei mbursement is necessarily reflected in all the cases
and all the --

JUSTI CE SCALI A: Well, | think you can say
t hat about any legal rule, that some courts boll ox them
up. | nmean, that neans the rule doesn't exist because
it's sonetinmes used in a confusing way?

MR. PALMORE: No, | think it's just the fact
that the courts do use these terns interchangeably.

JUSTI CE SCALIA: MWhat's the rule? Wat's
the rule? Do you acknow edge that that is the rule?

MR. PALMORE: We acknowl edge that, when
there is a -- when there is a contraétual pl an- based
rei mbursement provision like this, it is enforceable as
an equitable lien by agreenent, in the sane way that an
equitable lien by agreenent would have been --

JUSTI CE KAGAN:  Well, but | think M. Katyal
said that, if this were a subrogation agreenent,
M. MCutchen woul d have a much better argunment because
a different set of rules would apply. And so that nekes
this categorization question quite meaningful.

Now, you could say, well, we don't see it as
all that neaningful. W think, no matter what you call

this agreenent, the sanme rules apply. O you could say,
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yes, different rules apply with respect to these two
di fferent kinds of agreenents, and your job is to figure
out which kind of agreenment this is.

MR. PALMORE: Right. W think -- as the --
as the case conmes to the Court, this is a case for
rei mbursement. This is just |ike Sereboff, and this is
a reinbursenent agreenent.

What -- what adds to the confusion is
that -- and if you |look at nobre nodern insurance
deci sions, they're bringing in all kinds of concepts
from State law, frominsurance |aw, from public policy
of the State. They don't necessarily reflect what would
have happened in a court in equity at the tinme of the
di vi ded bench, and that's the inport\--

JUSTI CE BREYER: But that's ny exact
question. | think, now, what we're being asked to
decide is, fromyour point of view does the comon fund
doctrine apply?

| take it the common fund doctrine says, if
this victimhere got sonme noney back fromthe person who
caused the accident, that that noney goes into a commpn
fund, in the sense that those who share in the fund nust
share as well in the cost of producing the fund.

So if it costs $50,000 to produce $100, 000,

which is in the fund, that we have to have US Air, as

27
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

wel |, pay part of the cost of producing the fund. That
sounds very fair.

But | hear the argunent, fair though it is,
we have here an agreenent, and in this agreenent, it
says, it's as if it said, and you shall not apply the
conmmon fund doctrine or any other equitable doctrine,
such as he who seeks equity nust do equity, etc. And I
think that's the question that's bei ng asked.

And so what is your response to that? 1In
particul ar, why do you say the common fund doctrine
applies, though the contract says it doesn't, we assune,
but all these other equitable doctrines don't apply?

MR. PALMORE: Because we think the
equitable -- equitable doctrines thaf apply are the
equi tabl e doctrines that woul d have applied at equity.

JUSTI CE BREYER: Good. So now, we have 18th
century authority which says that, in the 18th century,
Lord Cooke or someone said that the common fund doctrine
applies, but the other doctrines don't. And the -- and
the nanme and citation to that authority is?

MR. PALMORE: Well, there is not one
authority that is going to give you both -- both
answers. But the equitable lien by agreenent cases from
the time of equity, as | nentioned before, were

typically nortgage cases or a prom se to provide future
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acqui red funds to discharge a debt.

And it's clear, under those cases, that that
coul d be executed, according to its terms. The unjust
enrichment principles that Respondent is invoking were
ina-- really a different silo involving equitable
restitution. And this Court in Sereboff said, we are
not going to look at equitable restitution principles,
we are going to | ook at equitable |lien by agreenent
cases.

Now, there is a separate line of authority
i nvol ving the common fund that we tal k about in our
brief. And, as M. Katyal said, it has at tines been
characterized as an unjust enrichnment doctrine, but its
roots are different. |Its roots are éctually in an
anal ogy to trust |aw.

If you |l ook back to the principal case that
established this, the G eenough case that we tal k about
In our brief, the Court said that the -- M. Vose,
who -- the bondhol der who had secured a benefit for all
t he bondhol ders, had -- while not a trustee, had acted
the part of a trustee. And it was a well-settled
principle of trust law, both then and now, that a
trustee is entitled to rei mbursenent for reasonable
expenses fromthe trust itself.

JUSTI CE SCALI A: Was there an agreenent that
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contradicted that?

MR. PALMORE: There was no agreenent in --
in Greenough that contradicted that.

JUSTI CE SCALI A:  Well, but we have an
agreenent here, so how does -- how does that |ine of
authority apply?

MR. PALMORE: Because, Justice Scali a,

JUSTI CE SCALI A: W have an agreenent, which
says that the insurance conpany gets all the noney. So
you either say that that agreenment can be overcone by
equity, or else, you -- you say the agreenent prevails.

MR. PALMORE: There are two answers,

Justice Scalia. One is that -- that\a plan can't add to
or subtract fromthe powers of the court in equity,

under Section 502(a)(3). A plan couldn't disclaima
claimant's ability to get an injunction --

JUSTI CE SCALI A: But it only has the powers
to enforce the agreenent.

MR. PALMORE: The powers to enforce --

JUSTI CE SCALI A: There are various equitable
powers, and it can use various of themto enforce the
agreenent .

MR. PALMORE: But we don't think --

JUSTI CE SCALIA: That's quite different from
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rewriting the agreenent, which is what you are using it
for here.

MR. PALMORE: No, we -- we are saying that
Section 502(a)(3) takes the settled powers of the court
in equity as it finds them And the -- and the plan
can't divest the Court of those powers, it can't add to
t hose powers, like this Court held in Geat-West; it
al so can't take away from t hem

But, if | could go to an equity answer,
because | think this is inportant --

JUSTI CE SCALI A: Excuse ne. Do you really
think that if -- if an equity court finds the agreenent
to be unfair, it can say, he who seeks equity nust do
equity, and rewrite the agreenent, sd that it's fairer?

MR. PALMORE: Not on general unfairness
grounds, but it was a settled principle at trust -- of
trust law, and renmenmber, G eenough based the common fund
doctrine on trust law that if, for instance, a trust
docunment had said, the trustee shall take his expenses
fromthe trust corpus, not fromthe incone -- or
vi ce-versa, says the trustee shall take his expenses
fromthe income, but not fromthe trust corpus -- if
t hat proved unworkable or unfair and the trustee
couldn't discharge his obligations to maintain the

trust, the court of equity had broad reformation powers
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and was not bound by that trust docunent.

CHI EF JUSTI CE ROBERTS: Counsel, the -- the
position that the United States is advancing today is
different fromthe position that the United States
previ ously advanced. You make their point in footnote 9
of your brief. You say that, in prior case, the
Secretary of Labor took this position. And then you say
that, upon further reflection, the Secretary is now of
the view -- that is not the reason.

It wasn't further reflection. W have a new
Secretary now under a new adm nistration, right.

MR. PALMORE: We do have a new Secretary
under a new adm nistration. But that --

CHI EF JUSTI CE ROBERTS: f think it would be
nore candid for your office to tell us when there is a
change in position, that it's not based on further
reflection of the Secretary. It's not that the
Secretary is now of the view -- there has been a change.
We are seeing a lot of that |ately.

It's perfectly fine if you want to change
your position, but don't tell us it's because the
Secretary has reviewed the matter further, the Secretary
is now of the view Tell us it's because there is a new
Secretary.

MR. PALMORE: Well, with respect,
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M. Chief Justice, the | aw has changed since that brief
was filed nearly ten years ago in the Court's review.

And, of course --

CHI EF JUSTI CE ROBERTS: Then tell us the |aw
has changed. Don't say the Secretary is now of the
view. It's not the same person. You cite the prior
Secretary by nane, and then you say, the Secretary is
now of the view. | found that a |ittle disingenuous.

MR. PALMORE: Well, | apol ogize for that,
Your Honor, but we do cite in that footnote the Amara
case, and that is a key elenent to our position here
because Amara said that Section 502(a)(3) incorporates
the traditional powers of the court at equity.

And it tal ked about, not\only the ability to
I ssue an injunction, but the ability to provide for a
surcharge renedy, the ability to reformcontracts --

JUSTI CE SOTOVAYOR: The ability --

JUSTI CE SCALI A: We never doubted that
before. Was it thought before that all the equitable
powers did not exist under ERI SA?

MR. PALMORE: These cases weren't |itigated
in the way they are now before -- before Sereboff --

JUSTI CE SCALIA: It seens to be self-evident
that the court had all equitable powers. That's not a

change in the law. It's just a restatenent of the
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obvi ous.

MR. PALMORE: And we think the court has al
equi table powers and a plan termcan't divest the court
of those equitable powers, so anong those equitable
powers was the ability to enforce an equitable |ien by
agreenment wi thout | ooking at inapplicable unjust
enrichment --

JUSTI CE SOTOVAYOR: O not to enforce it,
meani ng the equity is to enforce it or to stay your
hand. And so the court could decide not to reach into
t he pocket of the plan participant to pay back noney
that the | awer has.

MR. PALMORE: Well, we do agree with respect
to the comon fund doctrine, and we fhink that, to the
extent this Court is willing to look at the -- at the --
t he purposes of ERISA, that the position that we' ve
advanced strikes the right bal ance, and in particular,
it avoids the -- the negative recovery scenario that is
a particularly harsh result of Petitioner's position.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Wessler.

ORAL ARGUMENT OF MATTHEW W H. WESSLER
ON BEHALF OF THE RESPONDENTS

MR. WESSLER: M. Chief Justice, and may it
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pl ease the Court:

Rei mbur sement clains that are based on an
express subrogation agreenent are subject to equitable
princi pl es of subrogation.

In equity, these clainms were governed,
according to the sane principles that governed every
ot her type of subrogation.

JUSTI CE SCALI A:  Your opponent says this is
not a subrogation agreenent, so that argunent goes
nowhere. He would concede that point. You have to tell
us why this is a subrogation agreenent, even though you
conceded below that it isn't.

MR. WESSLER: Your Honor, it is a
subrogati on agreenent. The claim hémever, t hat
Petitioners have pursued here, is a reinbursenent claim
And -- but it's based on an express subrogation cl ause.

And in equity, reinbursenment clainms, which,
to be clear, are distinct from subrogation clains
because they involve a suit directly against the
i nsured, as opposed to against the tortfeasor, are
governed by the sane principles of subrogation that
equity treated -- equity used that -- to apply to al
claims that involved an insurer who is seeking to
recover noney fromeither an insured or a tortfeasor.

And so we concede, absolutely, Your Honor,
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that the claimis one for reinmbursenent for nonies
recovered out of a fund obtained by the insured. But
it's -- it's based on an expressed subrogation --

JUSTI CE SCALIA: That's not what | say
you' ve conceded. That's the common fund doctrine. Your
opponent denies that the common fund doctrine applies.
And it says this is an equitable |lien by agreenent, so
that the common fund doctrine doesn't apply.

Now, you -- you say it is not an equitable
lien by agreenent? |Is that your position?

MR. WESSLER: No, Your Honor. We -- it --
to be clear, it is an equitable |lien by agreenent, but
it arises within the doctrine of subrogation, which is,
as Couch and Pal mer and ot her treatiées explain, is an
unbrella termthat is used to describe all of the rights
and rules that govern clainms by insurers for noney back
after they've paid it out under a policy.

Now, the form of the action in this case is
a--1is aclaimfor reinmbursement out of a fund, but the
mere fact that that's the formof the action, which, in
Sereboff, this Court called an equitable |lien by
agreenent, does not alter the underlying rule that
equity courts in the days of the divided bench would
have applied to the claim

JUSTI CE KAGAN: But doesn't Sereboff suggest
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not? | nmean, | realize that Sereboff has this footnote,
but if you read the text in Sereboff, it says, these
affirmati ve defenses that would arise in a norma
subrogati on context are beside the point. So how are
they not the beside the point?

MR. WESSLER: They are not beside the point
for -- for one reason, and let ne -- |let me explain why.
What the Court actually said in Sereboff was that the
parcel of equitable defenses acconpanying a
free-standing claimor free-standing action for
equi t abl e subrogation are beside the point. A
free-standing action for equitable subrogation is not
one based on an agreenent. It's an inplied claim a
claimfor subrogation or reinburseneﬁt based on the nere
fact that the insurer has paid the noney.

JUSTICE KAGAN: So is that true that, in
Sereboff, there was no agreenent?

MR. WESSLER: There was, but what this
Court -- there was absolutely an agreenent, just as
there is an agreenent in this case. What the -- the
di stinction the Court drew in Sereboff was it said that
what ever principles apply to free-standing clains are
besi de the point, because -- precisely because the claim
was based on an agreenent. That is absolutely correct.

And it's perfectly consistent with our
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position because we believe that the principles in
equity that governed exactly the kinds of clains that
were at issue in Sereboff and are at issue here,

rei mbursenent clains based on an express agreenent, are,
in fact, governed by the sanme principles of unjust

enri chment.

JUSTI CE KAGAN: | guess | don't understand
t hat because it seens to ne that, when Sereboff said it
was beside the point, they were refuting the argunents
that the insured party was making, that the insured
party was saying, hey, |ook, we have these great
def enses.

And -- and you are saying they had an
agreenent, but they also said they héve t hese great
defenses, and the Court said, too bad, those defenses
don't work for you here.

MR. WESSLER: The Court -- the -- the
beneficiary, Your Honor, in Sereboff, argued that the
defenses that applied to a -- a freestanding or inplied
claimfor equitable subrogation should control the --
the measure of relief available in the case.

They said -- it -- the contract doesn't
matter. The -- the agreenment makes no difference. \What
the plan is trying to obtain here is a pure,

freestandi ng claimfor subrogation. And -- and | ook at
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all these great rules that apply to that -- to that kind
of claim

And the Court said, absolutely correctly, in
Sereboff, whatever those principles are doesn't matter
because this is a claimbased on an agreenent. And --
but what our view in this case is --

JUSTI CE SOTOVAYOR: So what -- what's the
di fference between the two? Meaning -- | take your
argunent to be that the Court was right before, that
freestandi ng subrogation clainms have one set of renedies
or rights, and subrogation, by agreenent, have another.
So what do you see as the differences between the two?

MR. WESSLER: VWhen it cones to the rules
t hat govern relief, there is no différence. The sane
principle of unjust enrichment controls, and it limts
an insurer to recovering out of the fund
only --

JUSTI CE SOTOVAYOR: So was the Court in an
exercise of futility, in witing what it did in
Ser ebof f ?

MR. WESSLER: Not so, Your Honor. It did
not reach the question in Sereboff of what rules apply
to -- to reinbursenent clains based on express
agreenent. That was footnote 2.

The Court said, all we're holding in
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Sereboff is this is a --

JUSTI CE SOTOVAYOR: Counsel, | understand
the argunment. It's a bit unsettling that you' ve got two
ki nds of rights, one inplied and one express, and
there's no difference between the two? You -- you've
got to give thema little bit nore body to have a
persuasi ve argunent.

MR. WESSLER: Your Honor, in equity, that
was the rule. And I'll point this Court's attention to
the leading treatise on equity. |It's Palmer's treatise
cited by this Court in Sereboff and in G eat West.

And what Pal ner says -- and he -- he
di scusses, precisely, this claimon pages 473 and 474 of
his -- of his treatise, and it's citéd on page 21 of our
brief. And he says that, "The sanme principle of unjust
enrichment controls clains for reinbursenent arising out
of an express agreement.”

And |'m quoting here --

JUSTI CE SOTOVAYOR: Isn't there another |ine
after that, that says sonething --

MR. WESSLER: Yes, |'m about to quote that.

And he says that that principle, quote,
"should serve to limt the effectiveness of contract
provi sions which in terns provide for reinbursenment out

of the insured' s tort recovery, wthout regard to
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whet her or the extent to which that recovery includes
medi cal expense."

CHI EF JUSTI CE ROBERTS: Is this the part --
| mght be mxing this up with sonething else, but is
this the part where he says, unfortunately, the courts
don't agree with that?

(Laughter.)

MR. WESSLER: He -- he -- he identifies two
decisions -- that -- you're correct, Your Honor -- he
identifies two decisions, which did sonething contrary
to that rule. But, in his view, that is the rule that
governs these clains.

JUSTI CE G NSBURG. Let's go back to what
the -- the sinple argunment. W have\an agreenent here,
and the plan is asking for what the agreenment gives it.
VWhy is the plan unjustly enriched by receiving exactly
what the plan entitles it to receive?

MR. WESSLER: Because, Your Honor, these --
t hese insurance rei nbursenent cases arose in a very
different context from nost other equitable lien by
agreenment cases.

And the core difference in -- between these
cases and all 22 or -- or nore of the cases that the
Petitioner cites, is that they involve a third party,

who has caused the |l oss both to the insurer and the
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insured. And that third party, the tortfeasor, in these
rei mbursement cases is not the defendant.

And so, in two-party equitable lien by
agreenent cases, which are -- all of the cases that
Petitioner cites involve two-party cases in which the
def endant is also the wongdoer, is the person who is
cul pabl e and who has caused the -- the Plaintiff's | oss.
In those cases, when courts awarded relief, they awarded
relief that was consistent with the defendant's unjust
enrichment, but was al so co-extensive with or consistent
with the | oss under the contract.

In these three-party cases, however, because
t he defendant, who is -- who is a beneficiary, not --
not the tortfeasor, did not actually\trigger the | oss,
courts devel oped, in equity, a different set of rules to
apply to -- to neasure the relief avail able under the
claim

And what they said was, where there is a

fund that is insufficient, where it cannot cover all of

the | osses suffered by all of the parties, that -- that
all of the parties nust share equally with -- of the
| oss. And the Palnmer -- Palner itself has an entire

chapter devoted to third-party problenms. And --
JUSTI CE BREYER. Why -- why is it so unfair?

|'ve been putting it in a way that | ooks unfair, which
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favors your side. But US Air or the equival ent says,
now, here is the deal, we'll pay your nedical expenses.
And now, if sonebody causes those expenses, you conme to
us, and we deci de whet her we want to sue and get our
expenses back, and any extra noney, we give to you, and
we pay our attorneys' fees extra. They don't count
agai nst the fund.

And if our lawers tell us it isn't worth
It, you're free to sue; but, |I'lIl tell you what, your
| awyer is going to be at the end of the queue. W're
first, then cones your |awer, and anything |eft over
goes to you.

Now, if you can find a | awer that takes it
on those conditions, good for you. éut he m ght because
he m ght think he's going to get -- but our |awyers have

already told us it's not going to work, so that's the

Situation.

Now, what's -- I'mnot -- | think US Air's
poi nt would be, well, what's unfair about that?
That's -- that nakes sure we get our noney back. That's

what we want to do. And you're free to sue; it's just
your |l awer who's going to cone at the end of the queue,
okay?

What's -- why is that unfair?

MR. WESSLER: Your Honor, it's unfair

43
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

because, in equity, parties could not defeat the rules
that typically apply.

Now, if this were a | egal case and that were
a legal claim there's nothing unfair about that. The
parties can structure their contracts or agreenents as
they see fit. But the fact is that we are tal king about
the rules that equity applied in these situations.

JUSTI CE SCALI A: So whenever you have a
contract that explicitly, although -- you know, nowadays
when the nmerged bars, | suppose, you wouldn't even have
to say it, but let's assune it explicitly says that
rights under this contract can be enforced in |law or --
at law or in equity.

Whenever -- whenever you\have a contract
like that, it's going to be up to the court of equity to
deci de whether it's fair?

MR. WESSLER: No, Your Honor. | -- 1 don't
think that's right. And | would point the Court to --
to its decision in McKee in 1935, in which it drew a
di stinction between a claimin equity that was a | egal
cl ai m based on a contract, which could happen, and a
claimin equity that was a, quote, "purely equitable
claim" based on the contract.

JUSTI CE SCALIA: Wiy isn't this a | egal

clainm? It's -- it's a prom se made in a contract.
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Wy -- why is that not a | egal clainP

To be sure, the contract says that --
that -- you know, all equitable renmedies are avail able
to enforce that claim But why is it an equitable

claim not a legal clainf

MR. WESSLER: It -- it could be either, Your
Honor. And we've cited -- cited to this Court cases
in -- in the days of the divided bench, in which a party

coul d have sought legal relief for breach for this exact
kKind of claim but there was also a renedy that a party
could seek in equity.

But in order to do that, in order to -- to
enter equity's doors on this reinbursenent theory, it --
it had to agree to all ow ot her partiés their correlative
rights in equity, and it also had to agree not to
override or defeat the -- the rules in equity that
typically would --

JUSTI CE G NSBURG. Well, couldn't that party
sinply say, | want to go to the other side of the court?
You just made a distinction between the renedy at | aw
and at equity. This is the plan, and if the plan is
told, well, if you go to equity, you get all these extra
things. You could say, |I'masserting ny rights at |aw.

MR. WESSLER: No, Your Honor. The -- the

plan is in a bind here. And we know this from Sereboff
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and Great West and Mertens. They cannot seek | egal
relief under this contract.

The only -- the only provision in ERISA s
enforcement section that allows that is Section
502(a)(1)(b). And it says, a party has rights to -- has
the right to enforce the ternms of the plan. But -- but
fiduciaries |like Petitioner are not allowed to pursue
relief under that provision, so all they get is purely
equitable relief under 502(a)(3).

JUSTI CE KENNEDY: The general rule in equity
was that the equity court would not give a specific
performance decree to pay a certain anount of noney, was
the general rule. Were there exceptions?

MR. WESSLER:  Your Honor\--

JUSTI CE KENNEDY: And -- and if so, do those
exceptions bear on this case?

MR. WESSLER: And there were -- there were
exceptions, but we don't view this case as a specific
performance case. And |'m not sure Petitioner --

JUSTI CE KENNEDY: W -- you don't view the
case as?

MR. WESSLER: As a specific performance
case. That -- that was a specific type of -- of renedy.
The renmedy here that's being sought is an equitable lien

by agreenent, but -- but in our view, when an insurer
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sought to enforce, through an equitable lien by
agreenent, a claimor a lien on a fund, it nust agree to
take that relief, subject to the way equity woul d have
treated the claim

And what Pal ner and what Couch and -- and
what the cases we've cited say is that, even for those
rei mbursement clainms that are based or arise on an
express agreenent, that the relief available is limted
In two concrete ways.

The -- the insurer could not get nore out of
the fund than its share of the fund that accounted for
t he nmedi cal expenses it paid, and it nmust have agreed to
reduce proportionately for an amount of -- of fees and
costs.

JUSTI CE BREYER: Enter best case -- what is
your best case? |1'd love to find it. There's a case
that says sonething |like this.

MR. WESSLER: The Svea case, Your Honor,
which is --

JUSTI CE BREYER: Well -- well, let nme tell
you what I'mthinking of. The -- there is a contract,
all witten down. They forgot to put a seal on it.

They forgot to put a seal onit. So | guess it's now
1463 or sone year like that. So they go into equity.

And now, they are in equity. And the
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plaintiff says, judge, | want you to enforce this
contract. He says, |I'ma judge in equity. He says, |
know, but we've agreed, and you enforce it in equity.

The contract says, give Smth all the wheat.
And equity says -- you know, there are other people who
woul d |Iike some of this wheat, too, so we are not going
to follow the contract. W are going to nodify the
contract according to equitable principles, which, as
you say, they can do. And the other side says, no, they
woul dn't. They'd follow the contract. They are just in
equity because they forgot the seal.

Ckay. What is your best case to show they
did, indeed, nodify it with the common fund doctrine or
sone other doctrine? | want to be sdre toread it with
a magni fying gl ass.

MR. WESSLER: Well, Your Honor, to be clear,
there is not a single equitable lien case that -- that
Petitioners have found in which a court has --

JUSTI CE BREYER: | know, but | didn't ask
you about what they found. | was asking what you found.

MR. WESSLER: So -- so, Your Honor, the Svea
case, is -- is, | think, our best exanple. And in that
case, the insurer had a subrogation agreenent, which
authorized it to recover -- authorized recovery to,

gquote, "the extent of its paynment” out of, quote, "al
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rights of recovery of the insured.”

And in that case, there was an underlying
settlenment that the insured reached with the tortfeasor
t he wrongdoer. And after that occurred, the insurer did
not participate in that underlying proceeding at all.
And after that occurred, the insurer then directly sued
t he insured.

This is exactly the kind of case we're
tal ki ng about here, seeking recovery out of the fund.
And they based that claimon their -- on their express
subrogati on agreenment. And they said, we paid
approxi mately $3,000. You recovered sonething |ike
$9, 000. We should get $3,000 back.

And the court there said; no, because the
fund was insufficient to cover all of the | osses --
the -- the insured did not recover for all of its

| osses, several other claimnts did not recover for all

of their losses -- and the court said that, because the
fund was insufficient, the -- the insurer was limted to
recovering -- and |I'm quoting here -- "no nore than its

proportion of the amount recovered after deducting costs
and fees."

And so they applied both the double recovery
cap that we believe applied in every single case in
equity in which an insurer --

49
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE SCALI A: What -- what case is this?

MR. WESSLER: This is the Svea case, Your
Honor .

JUSTI CE SCALI A:  From what court, what --
what year?

MR. WESSLER: The hi ghest court in Maryl and,
| believe from 1901.

JUSTI CE KAGAN: M. Wessler, would it be
fair to say -- | nean, we're in this unusual position
because we're supposed to be | ooking back to before the
1930s soneti ne.

Wuld it be fair to say that we just don't
have very many cases, and M. Katyal doesn't have any,
and you don't have any, that raise tﬁis question that,
where sonmebody wal ks into an equity court with a
contract, and we try to figure out whether the equity
court is going to use these unjust enrichnment defenses?
Wuld it be fair to say that we just don't know?

MR. WESSLER: | -- | think -- | think that
it's fair to say that this did not arise that frequently
in courts of equity.

JUSTI CE KAGAN: Wy didn't it?

MR. WESSLER: Be -- for -- for severa
reasons, Your Honor.

First, nmost of these clains arose sinply as
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freestanding or inplied clains. So there was not --
there was no need for an insurer to include in its
i nsurance policy an expressed subrogation agreenent.

However, that -- that changed approxi mately
around the turn -- the md-20th century, when nedica
i nsurance started to become an increasing conmmodity.
When that occurred, nost States had a -- a prohibition
on the assignment of personal injury clains.

And so what insurers began to do to get
around that prohibition was to insert in their -- in
their policies an express clause allowing themto obtain
rei mbursenment fromthe insured, in the event that the
i nsured recovered noney that it had paid.

Now, there is another reéson in this case --
or in these ERI SA cases -- why these agreenents need to
be in the plan. And that's because Section 502(a)(3)
Itself does not allow for a plan, |ike Petitioner, to
obtain a general right to equitable relief. All that
the Petitioner can -- can seek here is equitable --

appropriate equitable relief to enforce the terns of its

pl an.

And so, in the absence of an expressed
provision, |like a subrogation clause, it would not be
entitled to pursue a -- a general right to subrogation.

It's a term-- that back-end reference is
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a-- isatermof limtation that limts the types of
claims that Petitioner can bring in these cases.

CHI EF JUSTI CE ROBERTS: Counsel, can -- |
want to give you an opportunity to respond to the
argunment that you've waived, the -- the -- your argunent
based on the distinction between the summary of the plan
and the plan.

And there are two things that concern ne
about that, in particular. The summry of the plan,
whi ch you've had all the tinme, says, on page 1, "This is
only a summary. Conplete plan details are contained in
a |l egal plan docunent. |If there is any difference
between the information in the summary and the | egal
pl an, the legal plan" -- "the |egal 5Ian docunent w ||
govern."

So when you had the summary, you were on
notice that, if there were any difference between it and
t he plan, the plan would govern. You received a copy of
the plan in June of 2012. Okay?

And as |l ate as August 29th of 2012,

t wo- and-a-hal f nonths afterward, you filed a Joint
Appendi x that didn't -- didn't contain the provision

t hat you say now governs. So why shouldn't you be held
to have waived that?

The first time we found out about that was
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in your red brief that was filed -- June, July, August,
Septenber -- three nmonths -- October -- four nonths
after you had the plan.

So didn't you waive it?

MR. WESSLER:  Well, I -- 1 don't think we
wai ved it, Your Honor. It's in our opening brief on the
merits to this Court, and --

CHI EF JUSTI CE ROBERTS: Which was four
nmont hs after you had the plan and -- and the plan was
| odged with us | ast week for the first tine.

MR. WESSLER: That's correct, Your Honor.

In our view -- and -- and | think | need to be clear
about this. | nmean, the -- the fact that the plan
contains a different set of rights tﬁan -- than the SPD
to us, is nmeaningful in -- inits -- inits effect that
it will have on this case when this -- if and when this
Court remands because -- because, in our view, the

rights are different.

However, | -- it doesn't change the
underlying nature of our argunent, which is that, even
the strong form argunent that Petitioners have nade
here, which is that, on the SPD, it can defeat the --
the rules that typically would have applied, that equity
woul d not have allowed that. And so --

CHI EF JUSTI CE ROBERTS: The problemis that
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the district court interpreted the plan as precluding
the claimyou're maki ng here. And your argunent that
that's not true is based not on the summary of the plan,
but on the plan itself.

MR. WESSLER: That --

CHI EF JUSTI CE ROBERTS: And what the
district court does is it defers to the admnistrator's
interpretation of the plan. So the district court found
that the adm nistrator's interpretation was not
arbitrary and capri cious.

So what your friend is arguing is that,
well, you are kind of stuck with the district court
i nterpretation, and you can't, at the last m nute, argue
that it shouldn't control because of\sone ot her
docunment .

MR. WESSLER: Well -- well, we think we do
have the right to argue that on remand, Your Honor.

And -- and this Court's decision in Cigna only -- only
arose in this case after the -- the briefs were conplete
to the Third Circuit.

And so it's -- | -- | think Cigna has
changed the law to the extent that all parties are now
on notice and know that the plan docunent will trunp any
contrary | anguage - -

CHI EF JUSTI CE ROBERTS: Well, no, Cigna
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didn't tell you that. The plan -- the sunmary told you
that. It says, "Conplete plan details are in the |egal
plan. If there is any difference between the summary
and the plan, the plan controls.” So you didn't need

Cigna to tell you that.

MR. WESSLER: Well -- well, Your -- Your
Honor, | nmean, | -- | think that the -- the -- you know,
that -- for us, that's an issue on remand. W're

confortable that our argunents in this case control

even -- even as it relates to the actual |anguage in the
SPD and that -- and that whatever differences between
the SPD and the plan actually are don't necessarily
change the rules that govern when a -- when a party in
equity sought this kind of reinburseﬁent relief directly
from-- froman insured.

l"d like, just -- just for the last mnute
or so, to discuss the common fund rule because | do
think it applies as a separate and distinct rule,
regardl ess of how this Court interprets the agreenent as
governing the rights between M. MCutchen, the
beneficiary, and the plan.

And I'd just like to point out that this
Court, in Pettus, made clear that the common fund
doctrine confers a separate |lien on the attorney. And

so whatever the agreenents control between the
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beneficiary and the plan has, it cannot defeat the
rights that the attorney has, as a separate matter, to
come into court and invoke its own lien on the fund as a
first priority lien over the noney.
And -- and | -- and I'd just like to point
out that Petitioners have not responded to that
argument. Nowhere in their reply brief did they explain
why their theory would allow themto defeat the rights
of a third-party defendant in this case, M. MCutchen's
| awyers, who have their own separate right to the lien
And -- and none of their equitable lien
cases, Your Honor, involve any kind of common fund
what soever. So they say precisely nothing about the
rul es that would have applied in equ{ty to an attorney's
attenmpt to -- to take their proportion out of the fund
before it was distributed to any of the parties.
JUSTI CE G NSBURG:. | thought you were
di scussing the common fund woul d be the allocation
bet ween McCutchen and the plan. But now, you seemto be

tal king only about the attorney's right to conme in

first.

MR. WESSLER: The conmmon fund, Your Honor,
applied either to deduct -- either as -- as a deduction
off the -- Your Honor, may | -- may | finish answering

t he question?
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CH EF JUSTI CE ROBERTS: Sure.

MR. WESSLER: As a deduction out of the
entire fund for the attorney's lien or it can be applied
to reduce proportionately each of the claimant's cl ai ns
to that fund. And in this case, it should be applied to
reduce Petitioner's claimon the fund, irrespective of
McCut chen's own cl aim

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Katyal, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF NEAL KUMAR KATYAL
ON BEHALF OF THE PETI TI ONER

MR. KATYAL: Thank you

l'd like to begin where . where M. Wessler
|l eft off, with the common fund, and make three quick
poi nts.

The first is that both equity |Iaw and ERI SA
| aw point in the same direction. Justice Scalia is
absolutely right, that they have zero cases that say, if
there's a preexisting agreenment that settles the compn
fund doctrine, that that nakes it not enforceable.

And Justice G nsburg's absolutely right to
say that when the plan -- the plan is not unjustly
enriched, to get the noney that they are entitled to get

under the contract.
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The second point | would nake is that the
Solicitor General says, well, this is now --

JUSTI CE SOTOVAYOR: Put on the back of
soneone el se, neaning --

MR. KATYAL: | agree.

JUSTI CE SOTOVAYOR: -- | may or nmay not

agree that, in terms of your split with the participant,

the contract mght control. But | still am having

trouble with understandi ng how you can bind a third

party, like a | awer, who's done the effort to recover
that fund -- nore along Justice Breyer's question, which
Is not only in -- in all equity, |awers are entitled,

whet her by contract or by unjust enrichnment principles,
to a -- to a percentage of their expénses in recovering
sonet hi ng.

MR. KATYAL: Justice Sotomayor, that's
preci sely what cases like State Farm and the Arkansas
case from 1969, the Maryl and case from 1931, address,
which is that situation. And the reason is that
essentially here -- it's a mstake to see this as a
third-party case.

This is really a situation created by
M. MCutchen doubl e-prom sing the same nmoney to two
entities, US Air and to his lawers. And so it's

essentially a dispute, really, anong two parties, not
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t hr ee.

Now, the Solicitor General says, well, this
is rooted in -- in equitable doctrine. There is no case
that they have that says that there's sonme equitable
doctrine that trunps the preexisting agreenent. And,

i ndeed, the case that they cite, the Greenough case, is
one that essentially relies on unjust enrichnment
principles.

Sure, the Court has an equity power when to
remedy unjust enrichment. That is an inherent power of
the Court. We're not disagreeing with that. What we
are saying is that, when you have an agreenent in
advance, that neans, per se, there is no unjust
enrichment, that they are, to use th{s Court's | anguage
in the Sereboff, a defense that it is beside the point.

JUSTI CE SOTOVAYOR: Counsel, |I'm assuni ng,
because ERISA' s in place now, that the many State | aws
that prohibit this kind of agreenent, where insurance
pl ans are seeking full reinbursenent, despite an
attorney's efforts, that those are void, that those
woul d be enforceabl e.

MR. KATYAL: That is precisely --

JUSTI CE SOTOVAYOR: The only one who can fix
this problemnow is Congress, if they --

MR. KATYAL: That is correct.
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JUSTI CE SOTOVAYOR: -- if they perceive it
as a problem

MR. KATYAL: Congress, in 1974, set it up
this way. And | think that that's an inportant point,
Justice Sotomayor. For 38 years, this Court has never
enbraced an idea that Federal conmon | aw all ows
rewriting plan ternms. It would be a very dangerous
doctrine to do so. |It'd be standardl ess.

And here is a very vivid exanple: They are
saying that it is inequitable to have the Federal Bl ue
Cross/ Bl ue Shield plan, which governs 4.6 mllion
peopl e, including perhaps nenbers of this Court, which
has the exact sane provisions as the US Air plan, an
abrogation of common fund and a 100 5ercent
rei mbur sement provision.

And they are saying that that would not be
enforceable. That may create any nunber of problens for
the governnment, | imagine, when it tries to enforce
t hat .

JUSTI CE BREYER: Suppose the expense weren't
to pay the |l awer. Suppose, in order to get the
100, 000, you had, for exanple, to build a nodel car to
denonstrate to the manufacturer what caused the injury,
and it cost you 98,000 to do it. And they pay you

100, 000.
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You're saying that -- it wouldn't be unjust
to say the 100,000 has to go to -- back to pay US Air?

MR. KATYAL: Justice Breyer, if the
agreenent settled that in advance, yes, it would not be
unjust. It is the agreenent that controls.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel

The case is subm tted.

(Wher eupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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