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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. V.)
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RESIGNATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, JUNE 2, 2008

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:

General Clement, could I have you approach the lectern
please?

The Court at this time wishes to note for the record that
you have been serving as the Solicitor General since July 10,
2004. The Court recognizes the significant responsibilities
that were placed upon you to represent the government of
the United States before this Court and to perform other
important functions on behalf of the Executive Branch.

On behalf of my colleagues, I thank you, General Clement,
for a job well done. You have our sincere appreciation and
best wishes for the future.
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The Internal Revenue Code requires a taxpayer seeking a refund of taxes
unlawfully assessed to file an administrative claim with the Internal
Revenue Service (IRS) before filing suit against the Government, see
26 U. S. C. §7422(a). Such claim must be filed within three years of the
filing of a tax return or two years of the tax’s payment, whichever is
later, see §6511(a). In contrast, the Tucker Act allows claims to be
brought against the Government within six years of the challenged con-
duct. Respondent coal companies paid taxes on coal exports under a
portion of the Code later invalidated under the Export Clause of the
Constitution. They filed timely administrative claims and recovered re-
funds of their 1997-1999 taxes, but sought a refund of their 1994-1996
taxes in the Court of Federal Claims without complying with the Code’s
refund procedures. Nevertheless, the court allowed them to proceed
directly under the Export Clause and the Tucker Act. Affirming in
relevant part, the Federal Circuit ruled that the companies could pursue
their Export Clause claim despite their failure to file timely administra-
tive refund claims.

Held: The plain language of 26 U. S. C. §§7422(a) and 6511 requires a tax-
payer seeking a refund for a tax assessed in violation of the Export
Clause, just as for any other unlawfully assessed tax, to file a timely

1
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administrative refund claim before bringing suit against the Govern-
ment. Pp. 7-15.

(a) Because the companies did not file a refund claim with the IRS
for the 1994-1996 taxes, they may, under §7422(a), bring “[nJo suit” in
“any court” to recover “any internal revenue tax” or “any sum” alleged
to have been wrongfully collected “in any manner.” Moreover, §6511’s
time limits for filing administrative refund claims—set forth in an “un-
usually emphatic form,” United States v. Brockamp, 519 U. S. 347, 350—
apply to “any tax imposed by [Title 26],” §6511(a) (emphasis added).
Contrary to the companies’ claim that these statutes are ambiguous, the
provisions clearly state that taxpayers must comply with the Code’s
refund scheme before bringing suit, including the filing of a timely ad-
ministrative claim. Indeed, this question was all but decided in United
States v. A. S. Kreider Co., 313 U. S. 443, where the Court held that the
limitations period in the Revenue Act then in effect, not the Tucker
Act’s longer period, applied to tax refund actions. As was the case
there, the current Code’s refund scheme would have “no meaning what-
ever,” id., at 448, if taxpayers failing to comply with it were nonetheless
allowed to bring suit subject only to the Tucker Act’s longer time bar.
Pp. 7-9.

(b) The companies nonetheless assert that their claims are exempt
from the Code provisions’ broad sweep because the claims derive from
the Export Clause. The principles that a “constitutional claim can be-
come time-barred just as any other claim can,” Block v. North Dakota
ex rel. Board of Univ. and School Lands, 461 U. S. 273, 292, and that
Congress has the authority to require administrative exhaustion before
allowing a suit against the Government, even for a constitutional viola-
tion, see, e. g., Ruckelshaus v. Monsanto Co., 467 U. S. 986, 1018, are
fully applicable to unconstitutional taxation claims. The companies’ at-
tempt to distinguish Export Clause claims on the ground that the Clause
is not simply a limitation on taxing authority but a prohibition carving
particular economic activity out of Congress’s power is without sub-
stance and totally manipulable. There is no basis for treating taxes
collected in violation of that Clause differently from taxes challenged on
other grounds. Because the companies acknowledge that their claims
are subject to the Tucker Act’s time bar, the question is not whether
their refund claim can be limited, but rather which limitation applies.
Their argument that, despite explicit and expansive statutory language,
the Code’s refund scheme does not apply to their case as a matter of
statutory interpretation is unavailing. They claim that Congress could
not have intended it to apply a “constitutionally dubious” refund scheme
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to taxes assessed in violation of the Export Clause, but the statutory
language emphatically covers the facts of this case. In any event, there
is no constitutional problem. Congress’s detailed scheme is designed
“to advise the appropriate officials of the demands or claims intended to
be asserted, so as to insure an orderly administration of the revenue,”
United States v. Felt & Tarrant Mfg. Co., 283 U. S. 269, 272, to provide
that refund claims are made promptly, and to allow the IRS to avoid
unnecessary litigation by correcting conceded errors. Even when a
tax’s constitutionality is challenged, taxing authorities have an “exceed-
ingly strong interest in financial stability,” McKesson Corp. v. Division
of Alcoholic Beverages and Tobacco, Fla. Dept. of Business Regulation,
496 U. 8. 18, 37, that they may pursue through provisions of the sort at
issue. There is no reason why invoking the Export Clause would de-
prive Congress of the power to protect this interest. The companies’
claim that the Code procedures are excessively burdensome is belied by
their own invocation of those procedures for taxes paid within the
Code’s limitations period, which resulted in full refunds with interest.
Pp. 9-12.

(c) The companies’ fallback argument—that even if the refund scheme
applies to Export Clause cases generally, it does not apply when taxes
are unconstitutional on their face—is rejected. Emnochs v. Williams
Packing & Nav. Co., 370 U. S. 1, distinguished. Pp. 12-14.

473 F. 3d 1373, reversed.

ROBERTS, C. J., delivered the opinion for a unanimous Court.

William M. Jay argued the cause for the United States.
With him on the briefs were Solicitor General Clement, Act-
g Assistant Attorney General Morrison, Deputy Solicitor
General Hungar, Acting Deputy Assistant Attorney Gen-
eral Rothenberg, Kenneth L. Greene, and Steven W. Parks.

Patricia A. Millett argued the cause for respondents.
With her on the brief were Thomas C. Goldstein, Steven H.
Becker, Paul A. Horowitz, and Suzanne I. Offerman.*

*Anthony T. Caso, Karen R. Harned, and Elizabeth Milito filed a brief
for the National Federation of Independent Business Legal Foundation as
amicus curiae urging affirmance.

Clifton S. Elgarten filed a brief for Alliance Coal, LLC, as amicus
curiae.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The Internal Revenue Code provides that taxpayers seek-
ing a refund of taxes unlawfully assessed must comply with
tax refund procedures set forth in the Code. Under those
procedures, a taxpayer must file an administrative claim
with the Internal Revenue Service before filing suit against
the Government. Such a claim must be filed within three
years of the filing of a return or two years of payment of the
tax, whichever is later. The Tucker Act, in contrast, is more
forgiving, allowing claims to be brought against the United
States within six years of the challenged conduct. The
question in this case is whether a taxpayer suing for a refund
of taxes collected in violation of the Export Clause of the
Constitution may proceed under the Tucker Act, when his
suit does not meet the time limits for refund actions in the
Internal Revenue Code. The answer is no.

I

A taxpayer seeking a refund of taxes erroneously or un-
lawfully assessed or collected may bring an action against
the Government either in United States district court or
in the United States Court of Federal Claims. 28 U. S. C.
§1346(a)(1); EC Term of Years Trust v. United States, 550
U. S. 429, 431, and n. 2 (2007). The Internal Revenue Code
specifies that before doing so, the taxpayer must comply with
the tax refund scheme established in the Code. United
States v. Dalm, 494 U. S. 596, 609-610 (1990). That scheme
provides that a claim for a refund must be filed with the
Internal Revenue Service (IRS) before suit can be brought,
and establishes strict timeframes for filing such a claim.

In particular, 26 U. S. C. §7422(a) specifies:

“No suit or proceeding shall be maintained in any
court for the recovery of any internal revenue tax al-
leged to have been erroneously or illegally assessed or
collected, or of any penalty claimed to have been col-
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lected without authority, or of any sum alleged to have
been excessive or in any manner wrongfully collected,
until a claim for refund or credit has been duly filed with
the [IRS].”

The Code further establishes a time limit for filing such a
refund claim with the IRS: To receive a “refund of an over-
payment of any tax imposed by this title in respect of which
tax the taxpayer is required to file a return,” a refund claim
must be filed no later than “3 years from the time the return
was filed or 2 years from the time the tax was paid, which-
ever of such periods expires the later.” §6511(a). And
§6511(b)(1) mandates that “[n]Jo credit or refund shall be al-
lowed or made” if a claim is not filed within the time limits
set forth in §6511(a). “Read together, the import of these
sections is clear: unless a claim for refund of a tax has been
filed within the time limits imposed by §6511(a), a suit for
refund . . . may not be maintained in any court.” Dalm,
supra, at 602,

In 1978, Congress levied a tax “on coal from mines located
in the United States sold by the producer,” 26 U.S. C.
§4121(a)(1), and specifically applied this tax to coal exports,
see §4221(a) (1994 ed.) (excepting from the general ban on
taxing exports those taxes imposed under, inter alia, § 4121).
In 1998, a group of companies challenged the tax in the Dis-
trict Court for the Eastern District of Virginia, contending
that it violated the Export Clause of the Constitution. That
Clause provides that “No Tax or Duty shall be laid on Ar-
ticles exported from any State.” Art. I, §9, cl. 5. The
District Court agreed and held the tax unconstitutional.
Ranger Fuel Corp. v. United States, 33 F. Supp. 2d 466, 469
(1998). The Government did not appeal, and the IRS acqui-
esced in the District Court’s holding. See IRS Notice 2000—
28, 2000-1 Cum. Bull. 1116, 1116-1117 (IRS Notice).

The respondents here, three coal companies, had all paid
taxes on coal exports under §4121(a) “[slince as early as
1978.”  App. to Pet. for Cert. 36a. After §4121(a) was held
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unconstitutional as applied to coal exports, the companies
filed timely administrative claims in accordance with the re-
fund scheme outlined above, seeking a refund of coal taxes
they had paid in 1997, 1998, and 1999. The IRS refunded
those taxes, with interest.

The companies also filed suit in the Court of Federal
Claims seeking a refund of $1,065,936 in taxes paid between
1994 and 1996. They did not file any claim for those taxes
with the IRS; any such claim would of course have been de-
nied, given the limits set forth in §6511. See IRS Notice,
at 1117 (“Claims [for a refund of taxes paid under §4121]
must be filed within the period prescribed by §6511”). Not-
withstanding the failure of the companies to file timely ad-
ministrative refund claims, the Court of Federal Claims
allowed the companies to pursue their suit directly under the
Export Clause. Jurisdiction rested on the Tucker Act, 28
U.S. C. §1491(a)(1), and the companies limited their claim to
taxes paid within that statute’s 6-year limitations period,
§2501 (2000 ed. and Supp. V).

In allowing the companies to proceed outside the confines
of the Internal Revenue Code refund procedures, the court
relied on the decision of the Court of Appeals for the Federal
Circuit in Cyprus Amax Coal Co. v. United States, 205 F. 3d
1369 (2000). Andalex Resources, Inc. v. United States, 54
Fed. Cl. 563, 564 (2002). The Court of Federal Claims did
not, however, allow the companies to recover interest on the
taxes paid under 28 U. S. C. §2411. That provision requires
the Government to pay interest “for any overpayment in re-
spect of any internal-revenue tax,” but the court held that
the statute applied only to refund claims brought under
the Code, not to claims brought directly under the Export
Clause. 54 Fed. Cl., at 566.

The Court of Appeals affirmed in part and reversed in
part. It first refused to revisit its holding in Cyprus Ama,
and therefore upheld the ruling that the companies could
pursue their claim under the Export Clause, despite having
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failed to file timely administrative refund claims. 473 F. 3d
1373, 1374-1375 (CA Fed. 2007). The Court of Appeals re-
versed the Court of Federal Claims interest holding, how-
ever, finding that the Government was required to pay the
companies interest on the 1994-1996 amounts under §2411.
Id., at 1376.

We granted certiorari, 552 U.S. 1061 (2007), and now
reverse.

II

A

The outcome here is clear given the language of the perti-
nent statutory provisions. Title 26 U. S. C. §7422(a) states
that “/njo suit . . . shall be maintained in any court for the
recovery of any internal revenue tax alleged to have been
erroneously or illegally assessed or collected, or of any pen-
alty claimed to have been collected without authority, or of
any sum alleged to have been excessive or in any manner
wrongfully collected, until a claim for refund . . . has been
duly filed with” the IRS. (Emphasis added.) Here the
companies did not file a refund claim with the IRS for the
1994-1996 taxes, and therefore may bring “[n]o suit” in “any
court” to recover “any internal revenue tax” or “any sum”
alleged to have been wrongfully collected “in any manner.”
Five “any’s” in one sentence and it begins to seem that Con-
gress meant the statute to have expansive reach.

Moreover, the time limits for filing administrative refund
claims in §6511—set forth in an “unusually emphatic form,”
United States v. Brockamp, 519 U. S. 347, 350 (1997)—apply
to “any tax imposed by this title,” 26 U. S. C. §6511(a) (em-
phasis added). The statute further provides that “[n]o
credit or refund shall be allowed or made after the expiration
of the period of limitation prescribed in subsection (a) . . .
unless a claim for credit or refund is filed by the taxpayer
within such period.” §6511(b)(1). Again, this language on
its face plainly covers the companies’ claim for a “refund” of
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“tax[es] imposed by” Title 26, specifically 26 U. S. C. §4121.
The companies argue that these statutory provisions are am-
biguous, Brief for Respondents 43-45, but we cannot imagine
what language could more clearly state that taxpayers seek-
ing refunds of unlawfully assessed taxes must comply with
the Code’s refund scheme before bringing suit, including the
requirement to file a timely administrative claim.

Indeed, we all but decided the question presented over six
decades ago in United States v. A. S. Kreider Co., 313 U. S.
443 (1941). Section 1113(a) of the Revenue Act of 1926, like
the refund claim provision in §7422(a) of the current Code,
prescribed that “[n]o suit or proceeding shall be maintained
in any court for the recovery of any internal-revenue tax
alleged to have been erroneously or illegally assessed or col-
lected, or of any penalty claimed to have been collected with-
out authority, or of any sum alleged to have been excessive
or in any manner wrongfully collected until a claim for re-
fund or credit has been duly filed with the Commissioner of
Internal Revenue,” and established a time limit for bringing
suit once the claim-filing requirement had been met. 44
Stat. 116. Like the companies here, A. S. Kreider had failed
to file a tax refund action within that limitations period.
See 313 U. S, at 446. And, like the companies here, A. S.
Kreider argued that it was instead subject only to the longer
6-year statute of limitations under the Tucker Act. Id.,
at 447.

We rejected the claim, holding that the Tucker Act limita-
tions period “was intended merely to place an outside limit
on the period within which all suits might be initiated” under
that Act, and that “Congress left it open to provide less liber-
ally for particular actions which, because of special consider-
ations, required different treatment.” Ibid. We held that
the limitations period in § 1113(a) was “precisely that type of
provision,” finding that Congress created a shorter statute
of limitations for tax claims because “suits against the
United States for the recovery of taxes impeded effective
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administration of the revenue laws.” Ibid. If such suits
were allowed to be brought subject only to the 6-year limita-
tions period in the Tucker Act, we explained, § 1113(a) would
have “no meaning whatever.” Id., at 448. So too here.
The refund scheme in the current Code would have “no
meaning whatever” if taxpayers failing to comply with it
were nonetheless allowed to bring suit subject only to the
Tucker Act’s longer time bar.

B

The companies gamely argue for a different result here
because the coal tax at issue was assessed in violation of the
Export Clause of the Constitution. They spend much of
their brief arguing that the Export Clause itself creates a
cause of action against the Government, which can be
brought directly under the Tucker Act. See Brief for Re-
spondents 8-25. We need not decide this question here,
because it does not matter. If the companies’ claims are
subject to the Code provisions, those claims are barred what-
ever the source of the cause of action. We therefore turn to
the companies’ assertion that their claims are somehow ex-
empt from the broad sweep of the Code provisions.

The companies do not argue for such an exemption simply
because their claims are based on a constitutional violation.
As they acknowledge, id., at 34, a “constitutional claim can
become time-barred just as any other claim can,” Block v.
North Dakota ex rel. Board of Univ. and School Lands, 461
U.S. 273, 292 (1983). Further, Congress has the authority
to require administrative exhaustion before allowing a suit
against the Government, even for a constitutional violation.
See, e. g., Ruckelshaus v. Monsanto Co., 467 U. S. 986, 1018
(1984); Christian v. New York State Dept. of Labor, 414 U. S.
614, 622 (1974); Aircraft & Diesel Equipment Corp. v.
Hirsch, 331 U. S. 752, 766-767 (1947).

These principles are fully applicable to claims of unconsti-
tutional taxation, a point highlighted by what we have said
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in other cases about the Anti-Injunction Act. That statute
commands that (absent certain exceptions) “no suit for the
purpose of restraining the assessment or collection of any
tax shall be maintained in any court.” 26 U.S. C. §7421(a).
The “decisions of this Court make it unmistakably clear that
the constitutional nature of a taxpayer’s claim . . . is of no
consequence” to whether the prohibition against tax injune-
tions applies. Alexander v. “Americans United” Inc., 416
U.S. 752, 759 (1974). This is so even though the Anti-
Injunction Act’s prohibitions impose upon the wronged tax-
payer requirements at least as onerous as those mandated
by the refund scheme—the taxpayer must succumb to an un-
constitutional tax, and seek recourse only after it has been
unlawfully exacted. We see no reason why compliance with
straightforward administrative requirements and reasonable
time limits to seek a refund once a tax has been paid should
lead to a different result.

The companies assert that Export Clause claims in partic-
ular must be treated differently from constitutional claims in
general. This is so, they argue, because the Clause is not
simply a limitation on the taxing authority but a prohibition
that “carves one particular economic activity completely out
of Congress’s power.” Brief for Respondents 11. That dis-
tinction is without substance and totally manipulable: If the
pertinent authority is regarded as the power to tax exports,
the Clause is indeed a complete prohibition on congressional
power. But if the pertinent authority is instead viewed as
the “Power To lay and collect Taxes,” U.S. Const., Art. I,
§8, cl. 1, then the Clause is properly regarded as a limitation
on that power. We do not question the importance of the
Export Clause to the success of the enterprise in Philadel-
phia in 1787, see Brief for Respondents 11-13, but we see no
basis for treating taxes collected in violation of its terms
differently from taxes challenged on other grounds.

Indeed, the companies more or less give up the game when
they acknowledge that their claims are subject to the Tucker
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Act’s statute of limitations. See id., at 34. The question is
thus not whether the companies’ refund claim under the Ex-
port Clause can be limited, but rather which limitation ap-
plies. The companies are therefore left to argue that, de-
spite the explicit and expansive statutory language described
above, the refund scheme in Title 26 does not apply to their
case as a matter of statutory interpretation. We find this
ambitious argument unavailing.

The companies seek to support it by characterizing the
refund scheme set out in the Code as “pro-government and
revenue-protective,” and therefore “constitutionally dubi-
ous” as applied to Export Clause cases. Id., at 28-29.
Given this potential constitutional infirmity, the companies
argue, Congress could not have intended the refund scheme
to apply to taxes assessed in violation of the Export Clause.
See Ashwander v. TVA, 297 U. S. 288, 341 (1936) (Brandeis,
J., concurring). We disagree. To begin with, any argument
that Congress did not mean to require those in the compa-
nies’ position to comply with the tax refund scheme runs into
a powerful impediment, for “[t]he ‘strong presumption’ that
the plain language of the statute expresses congressional
intent is rebutted only in ‘rare and exceptional circum-
stances.”” Ardestani v. INS, 502 U. S. 129, 135 (1991) (quot-
ing Rubin v. United States, 449 U. S. 424, 430 (1981)). As we
have already explained, the language of the relevant statutes
emphatically covers the facts of this case.

In any event, we see no constitutional problem at all.
Congress has indeed established a detailed refund scheme
that subjects complaining taxpayers to various requirements
before they can bring suit. This scheme is designed “to ad-
vise the appropriate officials of the demands or claims in-
tended to be asserted, so as to insure an orderly administra-
tion of the revenue,” United States v. Felt & Tarrant Mfy.
Co., 283 U. S. 269, 272 (1931), to provide that refund claims
are made promptly, and to allow the IRS to avoid unneces-
sary litigation by correcting conceded errors. Even when
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the constitutionality of a tax is challenged, taxing authorities
do in fact have an “exceedingly strong interest in financial
stability,” McKesson Corp. v. Division of Alcoholic Bever-
ages and Tobacco, Fla. Dept. of Business Regulation, 496
U. S. 18, 37 (1990), an interest they may pursue through pro-
visions of the sort at issue here.

We do not see why invocation of the Export Clause would
deprive Congress of the power to protect this “exceedingly
strong interest.” Congress may not impose a tax in viola-
tion of the Export Clause (or any other constitutional provi-
sion, for that matter). But it is certainly within Congress’s
authority to ensure that allegations of taxes unlawfully as-
sessed—whether the asserted illegality is based upon the
Export Clause or any other provision of law—are processed
in an orderly and timely manner, and that costly litigation is
avoided when possible. The companies’ claim that the Code
procedures are themselves excessively burdensome is belied
by the companies’ own invocation of those procedures for
taxes paid within the Code’s limitations period, which re-
sulted in full refunds with interest.

C

As a fallback argument, the companies maintain that even
if the refund scheme applies to Export Clause cases gener-
ally, it does not “apply to taxes that are, on their face, uncon-
stitutional.” Brief for Respondents 39. They rely for this
proposition on Enochs v. Williams Packing & Nav. Co., 370
U. S. 1(1962), a case dealing with the Anti-Injunction Act, 26
U.S. C. §7421(a). Despite that Act’s broad and mandatory
language, we explained that “if it is clear that under no cir-
cumstances could the Government ultimately prevail, . . . the
attempted collection may be enjoined if equity jurisdiction
otherwise exists. In such a situation the exaction is merely
in ‘the guise of a tax.”” 370 U.S., at 7 (quoting Miller v.
Standard Nut Margarine Co. of Fla., 284 U.S. 498, 509
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(1932)). See also Bob Jones Univ. v. Stmon, 416 U. S. 725,
745-746 (1974) (reaffirming the “under no circumstances”
rule of Williams Packing).

On the force of Williams Packing, the companies argue
that the refund scheme should similarly be read as inapplica-
ble to situations in which there are “no circumstances” under
which the tax imposed could be held valid under the Export
Clause. The trouble with this is that §7422, the primary
statute governing the refund process, is written much more
broadly than § 7421(a), the statute at issue in Williams Pack-
mg. Section 7422(a) states that “[n]o suit . . . shall be main-
tained in any court for the recovery of any internal revenue
tax alleged to have been erroneously or illegally assessed or
collected . . . until a claim for refund or credit has been duly
filed with the” IRS. (Emphasis added.) This language
generally tracks that of the Anti-Injunction Act, which also
applies to suits “restraining the assessment or collection of
any tax.” §7421(a) (emphasis added). But § 7422(a) goes on
to apply its prohibition against suit absent a proper refund
claim to “any sum alleged to have been excessive or in any
manner wrongfully collected.” (Emphasis added.) Even if
we agreed that a facially unconstitutional tax for purposes
of the tax refund scheme is “merely in ‘the guise of a tax,””
Williams Packing, supra, at 7 (quoting Standard Nut Mar-
garine, supra, at 509), and therefore not a “tax alleged to
have been erroneously or illegally assessed or collected,”
§7422(a), it would nevertheless clearly fall into the broader
category of “any sum . .. in any manner wrongfully col-
lected,” ibid.

Moreover, even if we were to accept the companies’ argu-
ment that the “under no circumstances” limitation on the
Anti-Injunction Act applies to the refund scheme, they still
would not prevail. We made clear in Williams Packing that
“the question of whether the Government has a chance of
ultimately prevailing is to be determined on the basis of the
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information available to it at the time of suit. Only if it is
then apparent that, under the most liberal view of the law
and the facts, the United States cannot establish its claim,
may the suit for an injunction be maintained.” 370 U. S,
at 7. A tax injunction suit, of course, is brought at the time
the Government attempts to assess a tax on the taxpayer.
Thus, if we applied the Williams Packing “under no cir-
cumstances” rule to the refund scheme, we would judge the
Government’s chances of success as of the time the tax was
assessed.

In this case, the companies seek refunds for taxes paid
between 1994 and 1996. At that time, the scope of the Ex-
port Clause was sufficiently debatable that we granted cer-
tiorari in 1995, see United States v. International Business
Machines Corp., 516 U. S. 1021, and again in 1997, see United
States v. United States Shoe Corp., 522 U. S. 944, to clear it
up. What is more, the District Court that struck down the
application of §4121(a) to coal exports partially relied on
these cases in arriving at its decision, Ranger Fuel Corp., 33
F. Supp. 2d, at 469, and the IRS cited, inter alia, Interna-
tional Business Machines, supra, in its acquiescence notice,
see IRS Notice, at 1116. Indeed, we would think that if the
unconstitutionality of the coal export tax were so obvious
that the Government had no chance of prevailing, some-
one paying the tax—such as these companies—would have
successfully challenged it earlier than 20 years after its
enactment.

We therefore hold that the plain language of 26 U. S. C.
§§7422(a) and 6511 requires a taxpayer seeking a refund for
a tax assessed in violation of the Export Clause, just as for
any other unlawfully assessed tax, to file a timely adminis-
trative refund claim before bringing suit against the Govern-
ment. Because we find that the Court of Appeals erred in
allowing the companies to bring suit seeking a refund for the
1994-1996 taxes, we do not reach the question whether the
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Court of Appeals also erred in awarding the companies inter-
est on those amounts under 28 U.S. C. §2411. The judg-
ment of the Court of Appeals is reversed.

It is so ordered.
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MEADWESTVACO CORP.,, SUCCESSOR IN INTEREST TO
MEAD CORP. ». ILLINOIS DEPARTMENT OF
REVENUE ET AL.

CERTIORARI TO THE APPELLATE COURT OF ILLINOIS, FIRST
DISTRICT

No. 06-1413. Argued January 16, 2008—Decided April 15, 2008

A State may tax an apportioned share of the value generated by a multi-
state enterprise’s intrastate and extrastate activities that form part of
a “‘unitary business.”” Humnt-Wesson, Inc. v. Franchise Tax Bd. of
Cal., 528 U. S. 458, 460. Illinois taxed a capital gain realized by Mead,
an Ohio corporation that is a wholly owned subsidiary of petitioner,
when Mead sold its Lexis business division. Mead paid the tax and
sued in state court. The trial court found that Lexis and Mead were
not unitary because they were not functionally integrated or centrally
managed and enjoyed no economies of scale. It nevertheless concluded
that Illinois could tax an apportioned share of Mead’s capital gain be-
cause Lexis served an operational purpose in Mead’s business. Affirm-
ing, the State Appellate Court found that Lexis served an operational
function in Mead’s business and thus did not address whether Mead and
Lexis formed a unitary business.

Held:

1. The state courts erred in considering whether Lexis served an “op-
erational purpose” in Mead’s business after determining that Lexis and
Mead were not unitary. Pp. 24-30.

(@) The Commerce and Due Process Clauses impose distinct but
parallel limitations on a State’s power to tax out-of-state activities, and
each subsumes the “broad inquiry” “ ‘whether the taxing power exerted
by the state bears fiscal relation to protection, opportunities and benefits
given by the state,”” ASARCO Inc. v. Idaho Tax Comm’n, 458 U. S. 307,
315. Because the taxpayer here did business in the taxing State, the
inquiry shifts from whether the State may tax to what it may tax.
Under the unitary business principle developed to answer that question,
a State need not “isolate the intrastate income-producing activities from
the rest of the business” but “may tax an apportioned sum of the corpo-
ration’s multistate business if the business is unitary.” Allied-Signal,
Inc. v. Director, Div. of Taxation, 504 U. S. 768, 772. Pp. 24-25.

(b) To address the problem arising from the emergence of multi-
state business enterprises such as railroad and telegraph companies—
namely, that a State could not tax its fair share of such a business’ value
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by simply taxing the capital within its borders—the unitary business
principle shifted the constitutional inquiry from the niceties of geo-
graphic accounting to the determination of a taxpayer’s business unit.
If the value the State wished to tax derived from a “unitary business”
operated within and without the State, the State could tax an appor-
tioned share of that business’ value instead of isolating the value attrib-
utable to the intrastate operation. E.g., Exxon Corp. v. Department
of Revenue of Wis., 447 U. S. 207, 223. But if the value derived from a
“discrete business enterprise,” Mobil Oil Corp. v. Commissioner of
Taxes of Vt., 445 U. S. 425, 439, the State could not tax even an appor-
tioned share. E.g., Container Corp. of America v. Franchise Tax Bd.,
463 U. S. 159, 165-166. This principle was extended to a multistate
business that lacked the “physical unity” of wires or rails but exhibited
the “same unity in the use of the entire property for the specific pur-
pose,” with “the same elements of value arising from such use,” Adams
Express Co. v. Ohio State Auditor, 165 U. S. 194, 221; and it has justified
apportioned taxation of net income, dividends, capital gain, and other
intangibles. Confronting the problem of how to determine exactly
when a business is unitary, this Court found in Allied-Signal that the
“principle is not so inflexible that as new [finance] methods . . . and new
[business] forms . . . evolve it cannot be modified or supplemented where
appropriate,” 504 U. S., at 786, and explained that situations could occur
in which apportionment might be constitutional even though “the payee
and the payor [were] not . . . engaged in the same unitary business,” id.,
at 787. In that context, the Court observed that an asset could form
part of a taxpayer’s unitary business if it served an “operational rather
than an investment function” in the business, ibid.; and noted that Con-
tainer Corp., supra, at 180, n. 19, made the same point. Pp. 25-29.

(¢) Thus, the “operational function” references in Container Corp.
and Allied-Signal were not intended to modify the unitary business
principle by adding a new apportionment ground. The operational
function concept simply recognizes that an asset can be a part of a tax-
payer’s unitary business even without a “unitary relationship” between
the “payor and payee.” In Allied-Signal and in Corn Products Refin-
ing Co. v. Commissioner, 350 U.S. 46, the conclusion that an asset
served an operational function was merely instrumental to the constitu-
tionally relevant conclusion that the asset was a unitary part of the
business conducted in the taxing State rather than a discrete asset to
which the State had no claim. Container Corp. and Allied-Signal did
not announce a new ground for constitutional apportionment, and the
Illinois Appellate Court erred in concluding otherwise. Here, where
the asset is another business, a unitary relationship’s “hallmarks” are
functional integration, centralized management, and economies of scale.
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See Mobil Oil Corp., supra, at 438. The trial court found each hallmark
lacking in finding that Lexis was not a unitary part of Mead’s business.
However, the appellate court made no such determination. Relying on
its operational function test, it reserved the unitary business question,
which it may take up on remand. Pp. 29-30.

2. Because the alternative ground for affirmance urged by the State
and its amici—that the record amply demonstrates that Lexis did sub-
stantial business in Illinois and that Lexis’ own contacts with the State
suffice to justify the apportionment of Mead’s capital gain—was neither
raised nor passed upon in the state courts, it will not be addressed here.
The case for restraint is particularly compelling here, since the question
may impact other jurisdictions’ laws. Pp. 30-31.

371 I11. App. 3d 108, 861 N. E. 2d 1131, vacated and remanded.

AvITo, J., delivered the opinion for a unanimous Court. THOMAS, J.,
filed a concurring opinion, post, p. 32.

Beth S. Brinkmamnn argued the cause for petitioner. With
her on the briefs were Brian R. Matsui, Paul H. Frankel,
Craig B. Fields, and Roberta Moseley Nero.

Brian F. Barov, Assistant Attorney General of Illinois, ar-
gued the cause for respondents. With him on the brief
were Lisa Madigan, Attorney General, Michael A. Scodro,
Solicitor General, and Jane Elinor Notz, Deputy Solicitor
General.*

*Briefs of amici curiae urging reversal were filed for the Council on
State Taxation et al. by Todd A. Lard, Douglas L. Lindholm, Jan S.
Amundson, and Quentin Riegel; for Gannett Co. by Scott D. Smith; for
the Tax Executives Institute, Inc., by Eli J. Dicker, Shirley S. Grimmett,
and Timothy J. McCormally; and for the Walt Disney Co. by Paul R. Q.
Wolfson, Michael H. Salama, and Brandee A. Tilman.

Briefs of amici curiae urging affirmance were filed for the State of
California et al. by Edmund G. Brown, Jr., Attorney General of California,
Manuel M. Medeiros, State Solicitor General, David Chaney, Chief Assist-
ant Attorney General, Paul Gifford, Senior Assistant Attorney General,
Gordon Burns, Deputy Solicitor General, and Anne Michelle Burr and
George Spanos, Deputy Attorneys General, by Roberto J. Sdanchez-Ramos,
Secretary of Justice of Puerto Rico, and by the Attorneys General for
their respective States as follows: Dustin McDaniel of Arkansas, Richard
Blumenthal of Connecticut, Bill McCollum of Florida, Lawrence G. Was-
den of Idaho, Steve Carter of Indiana, Thomas J. Miller of Towa, Paul J.
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JUSTICE ALITO delivered the opinion of the Court.

The Due Process and Commerce Clauses forbid the States
to tax “‘extraterritorial values.”” Container Corp. of
America v. Franchise Tax Bd., 463 U. S. 159, 164 (1983); see
also Allied-Signal, Inc. v. Director, Dwv. of Taxation, 504
U.S. 768, 777 (1992); Mobil Oil Corp. v. Commissioner of
Taxes of Vt., 445 U. S. 425, 441-442 (1980). A State may,
however, tax an apportioned share of the value generated by
the intrastate and extrastate activities of a multistate enter-
prise if those activities form part of a “‘unitary business.””
Hunt-Wesson, Inc. v. Franchise Tax Bd. of Cal., 528 U. S.
458, 460 (2000); Mobil Oil Corp., supra, at 438. We have
been asked in this case to decide whether the State of Illinois
constitutionally taxed an apportioned share of the capital
gain realized by an out-of-state corporation on the sale of
one of its business divisions. The Appellate Court of Illinois
upheld the tax and affirmed a judgment in the State’s favor.
Because we conclude that the state courts misapprehended
the principles that we have developed for determining
whether a multistate business is unitary, we vacate the deci-
sion of the Appellate Court of Illinois.

I
A

Mead Corporation (Mead), an Ohio corporation, is the
predecessor in interest and a wholly owned subsidiary of
petitioner MeadWestvaco Corporation. From its founding

Morrison of Kansas, G. Steven Rowe of Maine, Douglas F. Gansler of
Maryland, Michael A. Cox of Michigan, Lori Swanson of Minnesota, Jere-
miah W. (Jay) Nixon of Missouri, Catherine Cortez Masto of Nevada,
Kelly A. Ayotte of New Hampshire, Wayne Stenehjem of North Dakota,
W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, Thomas
W. Corbett, Jr., of Pennsylvania, Henry McMaster of South Carolina, Rob-
ert K. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, William H.
Sorrell of Vermont, and Darrell V. McGraw, Jr., of West Virginia; and for
the Multistate Tax Commission by Sheldon H. Laskin.
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in 1846, Mead has been in the business of producing and sell-
ing paper, packaging, and school and office supplies.! In
1968, Mead paid $6 million to acquire a company called Data
Corporation, which owned an inkjet printing technology and
a full-text information retrieval system, the latter of which
had originally been developed for the U. S. Air Force. Mead
was interested in the inkjet printing technology because it
would have complemented Mead’s paper business, but the
information retrieval system proved to be the more valuable
asset. Over the course of many years, Mead developed that
asset into the electronic research service now known as
Lexis/Nexis (Lexis). In 1994, it sold Lexis to a third party
for approximately $1.5 billion, realizing just over $1 billion
in capital gain, which Mead used to repurchase stock, retire
debt, and pay taxes.

Mead did not report any of this gain as business income
on its Illinois tax returns for 1994. It took the position that
the gain qualified as nonbusiness income that should be allo-
cated to Mead’s domiciliary State, Ohio, under Illinois’ In-
come Tax Act (ITA). See Ill. Comp. Stat., ch. 35, §5/303(a)
(West 1994). The State audited Mead’s returns and issued
a notice of deficiency. According to the State, the ITA re-
quired Mead to treat the capital gain as business income sub-
ject to apportionment by Illinois.? The State assessed Mead

1 See Prospectus of MeadWestvaco Corporation S—-3 (Mar. 19, 2003), online
at http://www.sec.gov/Archives/edgar/data/1159297/000119312503085265/
d424b5.htm (as visited Apr. 1, 2008, and available in Clerk of Court’s case
file); App. 9.

2When the sale of Lexis occurred in 1994, the ITA defined “business
income” as “income arising from transactions and activity in the regular
course of the taxpayer’s trade or business,” as well as “income from tangi-
ble and intangible property if the acquisition, management, and disposition
of the property constitute integral parts of the taxpayer’s regular trade or
business operations.” Ill. Comp. Stat., ch. 35, §5/1501(a)(1) (West 1994).
This language mirrors the definition of “business income” in the Uniform
Division of Income for Tax Purposes Act (UDITPA). See UDITPA §1(a)
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with approximately $4 million in additional tax and penalties.
Mead paid that amount under protest and then filed this law-
suit in state court.

The case was tried to the bench. Although the court
admitted expert testimony, reports, and other exhibits into
evidence, see App. D to Pet. for Cert. 29a-34a, the parties’
stipulations supplied most of the evidence of record re-
garding Mead’s relationship with Lexis, see App. 9-20. We
summarize those stipulations here.

B

Lexis was launched in 1973. For the first few years it was
in business, it lost money, and Mead had to keep it afloat
with additional capital contributions. By the late 1970’s, as
more attorneys began to use Lexis, the service finally turned
a profit. That profit quickly became substantial. Between
1988 and 1993, Lexis made more than $800 million of the
$3.8 billion in Illinois income that Mead reported. Lexis
also accounted for $680 million of the $4.5 billion in business
expense deductions that Mead claimed from Illinois during
that period.

Lexis was subject to Mead’s oversight, but Mead did not
manage its day-to-day affairs. Mead was headquartered in
Ohio, while a separate management team ran Lexis out of
its headquarters in Illinois. The two businesses maintained
separate manufacturing, sales, and distribution facilities, as
well as separate accounting, legal, human resources, credit
and collections, purchasing, and marketing departments.

(2002); see also §9 (subjecting “[a]ll business income” to apportionment).
In 2004, the Illinois General Assembly amended the definition of “business
income” to “all income that may be treated as apportionable business in-
come under the Constitution of the United States.” Pub. Act 93-840,
Art. 25, § 25-5 (codified at I11. Comp. Stat., ch. 35, §5/1501(a)(1) (West 2004));
cf. Allied-Signal, Inc. v. Director, Div. of Taxation, 504 U. S. 768, 786 (1992)
(declining to adopt UDITPA’s “business income” test as the constitutional
standard for apportionment).
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Mead’s involvement was generally limited to approving
Lexis’ annual business plan and any significant corporate
transactions (such as capital expenditures, financings, merg-
ers and acquisitions, or joint ventures) that Lexis wished to
undertake. In at least one case, Mead procured new equip-
ment for Lexis by purchasing the equipment for its own ac-
count and then leasing it to Lexis. Mead also managed
Lexis’ free cash, which was swept nightly from Lexis’ bank
accounts into an account maintained by Mead. The cash was
reinvested in Lexis’ business, but Mead decided how to
invest it.

Neither business was required to purchase goods or serv-
ices from the other. Lexis, for example, was not required
to purchase its paper supply from Mead, and indeed Lexis
purchased most of its paper from other suppliers. Neither
received any discount on goods or services purchased from
the other, and neither was a significant customer of the other.

Lexis was incorporated as one of Mead’s wholly owned
subsidiaries until 1980, when it was merged into Mead and
became one of Mead’s divisions. Mead engineered the
merger so that it could offset its income with Lexis’ net oper-
ating loss carryforwards. Lexis was separately reincorpo-
rated in 1985 before being merged back into Mead in 1993.
Once again, tax considerations motivated each transaction.
Mead also treated Lexis as a unitary business in its con-
solidated Illinois returns for the years 1988 through 1994,
though it did so at the State’s insistence and then only to
avoid litigation.

Lexis was listed as one of Mead’s “business segment[s]” in
at least some of its annual reports and regulatory filings.
Mead described itself in those reports and filings as “engaged
in the electronic publishing business” and touted itself as the
“developer of the world’s leading electronic information re-
trieval services for law, patents, accounting, finance, news
and business information.” Id., at 93, 59; App. D to Pet.
for Cert. 38a.
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C

Based on the stipulated facts and the other exhibits and
expert testimony received into evidence, the Circuit Court
of Cook County concluded that Lexis and Mead did not con-
stitute a unitary business. The trial court reasoned that
Lexis and Mead could not be unitary because they were not
functionally integrated or centrally managed and enjoyed no
economies of scale. Id., at 35a-36a, 39a. The court never-
theless concluded that the State could tax an apportioned
share of Mead’s capital gain because Lexis served an “opera-
tional purpose” in Mead’s business:

“Lexis/Nexis was considered in the strategic planning of
Mead, particularly in the allocation of resources. The
operational purpose allowed Mead to limit the growth of
Lexis/Nexis if only to limit its ability to expand or to
contract through its control of its capital investment.”
Id., at 38a—39a.

The Appellate Court of Illinois affirmed. Mead Corp. v.
Department of Revenue, 371 Ill. App. 3d 108, 861 N. E. 2d
1131 (2007). The court cited several factors as evidence that
Lexis served an operational function in Mead’s business:
(1) Lexis was wholly owned by Mead; (2) Mead had exercised
its control over Lexis in various ways, such as manipulating
its corporate form, approving significant capital expendi-
tures, and retaining tax benefits and control over Lexis’ free
cash; and (3) Mead had described itself in its annual reports
and regulatory filings as engaged in electronic publishing
and as the developer of the world’s leading information re-
trieval service. See id., at 111-112, 861 N. E. 2d, at 1135-
1136. Because the court found that Lexis served an opera-
tional function in Mead’s business, it did not address the
question whether Mead and Lexis formed a unitary business.
See id., at 117-118, 861 N. E. 2d, at 1140.

The Supreme Court of Illinois denied review in January
2007. Mead Corp. v. Illinois Dept. of Revenue, 222 111. 2d
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609, 862 N. E. 2d 235 (Table). We granted certiorari. 551
U. S. 1189 (2007).
11

Petitioner contends that the trial court properly found that
Lexis and Mead were not unitary and that the Appellate
Court of Illinois erred in concluding that Lexis served an
operational function in Mead’s business. According to peti-
tioner, the exception for apportionment of income from non-
unitary businesses serving an operational function is a nar-
row one that does not reach a purely passive investment such
as Lexis. We perceive a more fundamental error in the
state courts’ reasoning. In our view, the state courts erred
in considering whether Lexis served an “operational pur-
pose” in Mead’s business after determining that Lexis and
Mead were not unitary.

A

The Commerce Clause and the Due Process Clause impose
distinct but parallel limitations on a State’s power to tax
out-of-state activities. See Quill Corp. v. North Dakota, 504
U. S. 298, 305-306 (1992); Mobil Oil Corp., 445 U. S., at 451,
n. 4 (STEVENS, J., dissenting); Norfolk & Western R. Co. v.
Missouri Tax Comm’n, 390 U. S. 317, 325, n. 5 (1968). The
Due Process Clause demands that there exist “ ‘some definite
link, some minimum connection, between a state and the per-
son, property or transaction it seeks to tax,”” as well as a
rational relationship between the tax and the “‘“values con-
nected with the taxing State.”’” Quill Corp., supra, at 306
(quoting Miller Brothers Co. v. Maryland, 347 U. S. 340, 344—
345 (1954), and Moorman Mfg. Co. v. Bair, 437 U. S. 267, 273
(1978)). The Commerce Clause forbids the States to levy
taxes that discriminate against interstate commerce or that
burden it by subjecting activities to multiple or unfairly ap-
portioned taxation. See Container Corp., 463 U. S., at 170-
171; Armeco Inc. v. Hardesty, 467 U. S. 638, 644 (1984). The
“pbroad inquiry” subsumed in both constitutional require-
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ments is “‘whether the taxing power exerted by the state
bears fiscal relation to protection, opportunities and benefits
given by the state’”—that is, “ ‘whether the state has given
anything for which it can ask return.’” ASARCO Inc. v.
Idaho Tax Comm’n, 458 U. S. 307, 315 (1982) (quoting Wis-
consin v. J. C. Penney Co., 311 U. S. 435, 444 (1940)).
Where, as here, there is no dispute that the taxpayer has
done some business in the taxing State, the inquiry shifts
from whether the State may tax to what it may tax.
Cf. Allied-Signal, 504 U.S., at 778 (distinguishing Quill
Corp., supra). To answer that question, we have developed
the unitary business principle. Under that principle, a State
need not “isolate the intrastate income-producing activities
from the rest of the business” but “may tax an apportioned
sum of the corporation’s multistate business if the business
is unitary.” Allied-Signal, supra, at T72; accord, Humnt-
Wesson, 528 U. S., at 460; Exxon Corp. v. Department of Rev-
enue of Wis., 447 U.S. 207, 224 (1980); Mobil Oil Corp.,
supra, at 442; cf. 1 J. Hellerstein & W. Hellerstein, State Tax-
ation §8.07[1], p. 8-61 (3d ed. 2001-2005) (hereinafter Hel-
lerstein & Hellerstein). The court must determine whether
“intrastate and extrastate activities formed part of a single
unitary business,” Mobil Oil Corp., supra, at 438-439, or
whether the out-of-state values that the State seeks to tax
“‘derive[d] from “unrelated business activity” which con-
stitutes a “discrete business enterprise,”’” Allied-Signal,
supra, at 773 (quoting Exxon Corp., supra, at 224, in turn
quoting Mobil Oil Corp., supra, at 439, 442; alteration in
original). We traced the history of this venerable principle
in Allied-Signal, supra, at 778-783, and, because it figures
prominently in this case, we retrace it briefly here.

B

With the coming of the Industrial Revolution in the 19th
century, the United States witnessed the emergence of its
first truly multistate business enterprises. These railroad,
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telegraph, and express companies presented state taxing au-
thorities with a novel problem: A State often cannot tax its
fair share of the value of a multistate business by simply
taxing the capital within its borders. The whole of the en-
terprise is generally more valuable than the sum of its parts;
were it not, its owners would simply liquidate it and sell it
off in pieces. As we observed in 1876, “[t]he track of the
road is but one track from one end of it to the other, and,
except in its use as one track, is of little value.” State Rail-
road Tax Cases, 92 U. S. 575, 608.

The unitary business principle addressed this problem by
shifting the constitutional inquiry from the niceties of geo-
graphic accounting to the determination of the taxpayer’s
business unit. If the value the State wished to tax derived
from a “unitary business” operated within and without the
State, the State could tax an apportioned share of the value
of that business instead of isolating the value attributable to
the operation of the business within the State. E.g., Ex