UNITED STATES
REPORTS

5D 2

OCT. TERM 2007




UNITED STATES REPORTS
VOLUME 552

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 2007

BEGINNING OF TERM
OCTOBER 1, 2007, THROUGH APRIL 14, 2008

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 2012

Printed on Uncoated Permanent Printing Paper

For sale by the Superintendent of Documents, U. S. Government Printing Office



JUSTICES
OF THE
SUPREME COURT

DURING THE TIME OF THESE REPORTS

JOHN G. ROBERTS, Jr., CHIEF JUSTICE.

JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.
SAMUEL A. ALITO, Jr., ASSOCIATE JUSTICE.

RETIRED
SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

PETER D. KEISLER, ACTING ATTORNEY GENERAL.!

MICHAEL B. MUKASEY, ATTORNEY GENERAL.?
PAUL D. CLEMENT, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
PAMELA TALKIN, MARSHAL.

JUDITH A. GASKELL, LIBRARIAN.

1 Acting Attorney General Keisler resigned effective November 9, 2007.
2The Honorable Michael B. Mukasey, of New York, was nominated by
President Bush on September 21, 2007, to be Attorney General; the nom-
ination was confirmed by the Senate on November 8, 2007; he was com-
missioned on November 9, 2007, and took the oath of office on the same

He was presented to the Court on December 3,2007. See post, p. V.

III



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. V.)

v



PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, DECMBER 3, 2007

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:

The Court now recognizes the Solicitor General of the
United States.

Solicitor General Clement said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the eighty-first Attorney
General of the United States, the Honorable Michael B. Mu-
kasey of New York.

THE CHIEF JUSTICE said:

General Mukasey, on behalf of the Court, I welcome you as
the chief law officer of the United States Government and as
an officer of this Court. We welcome you to the perform-
ance of your very important duties that will rest upon you
by virtue of your office. Your commission as Attorney Gen-
eral of the United States will be placed in the records of the
Court, and we wish you well in your new office.

Attorney General Mukasey said:
Thank you, MR. CHIEF JUSTICE.
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PER CURIAM.
The judgment is affirmed by an equally divided Court.

JUSTICE KENNEDY took no part in the decision of this case.
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ALLEN, COMMISSIONER, ALABAMA DEPARTMENT
OF CORRECTIONS ». SIEBERT

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

No. 06-1680. Decided November 5, 2007

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) tolls
its 1-year statute of limitations for filing a federal habeas petition while
“a properly filed application for State post-conviction or other collateral
review . . . is pending.” 28 U.S.C. §2244(d)(2). Here, the District
Court dismissed respondent Siebert’s petition as untimely, reasoning
that, because his state postconviction relief petition had been rejected
on statute-of-limitations grounds, the state petition was not “properly
filed” for AEDPA tolling purposes. The Eleventh Circuit reversed and
remanded, holding that the state petition was “properly filed” because
the state time bar was not jurisdictional. The District Court again dis-
missed the petition as untimely, relying on the holding in Pace v. DiGug-
lielmo, 544 U.S. 408, that a state postconviction petition rejected as
untimely is not “properly filed” under AEDPA. Reversing, the Elev-
enth Circuit found that the state procedural rule here, unlike the juris-
dictional time bar in Pace, operates as an affirmative defense.

Held: Because Siebert’s state petition was untimely, it was not properly
filed under AEDPA, and his federal petition was not entitled to tolling.
The Eleventh Circuit’s carveout of time limits operating as affirmative
defenses is inconsistent with Pace, which was based not upon the juris-
dictional nature of the time limit, but rather upon the distinction be-
tween petitions rejected based on filing conditions, which are not prop-
erly filed, and those rejected based on procedural bars that go to the
ability to obtain relief, which are. Whether a time limit is jurisdic-
tional, an affirmative defense, or something in between, it is a “condition
to filing.” Artuz v. Bemnett, 531 U.S. 4, 9. Excluding from Pace’s
scope those time limits that operate as affirmative defenses would leave
a gaping hole in what was meant to be a general rule, as statutes of
limitations are often affirmative defenses. What is more, whether a
time limit is jurisdictional or an affirmative defense is often a disputed
question. Pace precludes an approach that would have federal habeas
courts delving into the intricacies of state procedural law in deciding
whether a postconviction petition rejected by the state courts as un-
timely was nonetheless “properly filed” under AEDPA.

Certiorari granted; 480 F. 3d 1089, reversed and remanded.
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PER CURIAM.

Daniel Siebert was convicted and sentenced to death in
the State of Alabama for the murder of Linda Jarman.
Siebert’s conviction and sentence were affirmed on direct ap-
peal, and the certificate of judgment issued on May 22, 1990.
This Court denied certiorari on November 5, 1990. Siebert
v. Alabama, 498 U. S. 963. On August 25, 1992, Siebert filed
a petition for postconviction relief in Alabama state court.
The state courts denied the petition as untimely, however,
because it was filed approximately three months after the
expiration of the then-applicable 2-year statute of limita-
tions, Ala. Rule Crim. Proc. 32.2(c) (2000-2001), which began
to run from the date the certificate of judgment issued.*
The Alabama Supreme Court denied certiorari on Septem-
ber 15, 2000. Siebert did not seek review in this Court. On
September 14, 2001, Siebert filed a petition for a federal writ
of habeas corpus, see 28 U. S. C. §2254, in the District Court
for the Northern District of Alabama.

The Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA) established a 1-year statute of limitations for
filing a federal habeas petition. §2244(d)(1). The limita-
tions period is tolled, however, while “a properly filed appli-
cation for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is pending.”
§2244(d)(2). Because Siebert’s direct appeal became final
before AEDPA became effective, the 1-year limitations pe-
riod began to run from April 24, 1996, AEDPA’s effective
date. See Carey v. Saffold, 536 U. S. 214, 217 (2002). Thus,

*At the time Siebert’s petition was before the Alabama courts, Rule
32.2(c) provided that “the court shall not entertain any petition,” with
certain exceptions not applicable here, “unless the petition is filed . . .
within two (2) years after the issuance of the certificate of judgment by
the Court of Criminal Appeals.” The Rule has since been amended to
provide for a 1-year limitations period, but is otherwise unchanged. See
Ala. Rule Crim. Proc. 32.2(c) (2007-2008).
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absent tolling, Siebert’s federal habeas petition would be un-
timely by over four years.

The District Court dismissed Siebert’s habeas petition as
untimely, reasoning that an application for state postconvic-
tion relief is not “properly filed” if it was rejected by the
state court on statute-of-limitations grounds. The Court of
Appeals reversed, however, holding that Siebert’s state post-
conviction petition was “properly filed” within the meaning
of §2244(d)(2), because the state time bar was not jurisdic-
tional and the Alabama courts therefore had discretion in
enforcing it. See Siebert v. Campbell, 334 F. 3d 1018, 1030
(CA11 2003) (per curiam). The Court of Appeals accord-
ingly remanded to the District Court to consider the merits
of Siebert’s petition.

While Siebert’s habeas petition was pending on remand in
the District Court, we decided Pace v. DiGuglielmo, 544
U. S. 408 (2005). In Pace, we held that a state postconvie-
tion petition rejected by the state court as untimely is not
“properly filed” within the meaning of §2244(d)(2). Id., at
414, 417. Relying on Pace, the District Court again found
that Siebert’s state postconviction petition was not “properly
filed,” and dismissed his federal habeas petition as untimely.
The Court of Appeals, however, reversed and remanded. In
a one-paragraph opinion, the court distinguished Pace on the
ground that Rule 32.2(c), unlike the statute of limitations at
issue in Pace, “operate[s] as an affirmative defense.” 480
F. 3d 1089, 1090 (CA11 2007). Thus, the court found its prior
holding—that Siebert’s state postconviction petition was
“properly filed” because the state court rejected it on a non-
jurisdictional ground—stood as the law of the case. Ibid.

The Court of Appeals’ carveout of time limits that operate
as affirmative defenses is inconsistent with our holding in
Pace. Although the Pennsylvania statute of limitations at
issue in Pace happens to have been a jurisdictional time bar
under state law, see Commonwealth v. Banks, 556 Pa. 1, 5-6,
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726 A. 2d 374, 376 (1999), the jurisdictional nature of the time
limit was not the basis for our decision. Rather, we built
upon a distinction that we had earlier articulated in Artuz v.
Bennett, 531 U. S. 4 (2000), between postconviction petitions
rejected on the basis of “‘filing’ conditions,” which are not
“properly filed” under §2244(d)(2), and those rejected on the
basis of “procedural bars [that] go to the ability to obtain
relief,” which are. Pace, supra, at 417 (citing Artuz, supra,
at 10-11). We found that statutes of limitations are “filing”
conditions because they “go to the very initiation of a peti-
tion and a court’s ability to consider that petition.” Pace,
544 U. S., at 417. Thus, we held “that time limits, no matter
their form, are ‘filing’ conditions,” and that a state post-
conviction petition is therefore not “properly filed” if it was
rejected by the state court as untimely. Ibid. (emphasis
added).

In short, our holding in Pace turned not on the nature of
the particular time limit relied upon by the state court, but
rather on the fact that time limits generally establish “condi-
tions to filing” a petition for state postconviction relief.
Whether a time limit is jurisdictional, an affirmative defense,
or something in between, it is a “condition to filing,” Artuz,
supra, at 9—it places a limit on how long a prisoner can
wait before filing a postconviction petition. The fact that
Alabama’s Rule 32.2(c) is an affirmative defense that can be
waived (or is subject to equitable tolling) renders it no less
a “filing” requirement than a jurisdictional time bar would
be; it only makes it a less stringent one. Indeed, in Pace we
cited the very statute at issue in this case as an example of
such a “filing” requirement. See 544 U. S., at 417, n. 7 (cit-
ing Ala. Rule Crim. Proc. 32.2(c) (2004-2005)).

Excluding from Pace’s scope those time limits that operate
as affirmative defenses would leave a gaping hole in what we
plainly meant to be a general rule, as statutes of limitations
are often affirmative defenses. See, e.g., Fed. Rule Civ.
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Proc. 8(c); Kirkland v. State, 143 Idaho 544, 546, 149 P. 3d
819, 821 (2006) (“The statute of limitations for petitions for
post-conviction relief is not jurisdictional. It ‘is an affirma-
tive defense that may be waived if it is not pleaded by the
defendant’” (quoting Cole v. State, 135 Idaho 107, 110, 15
P. 3d 820, 823 (2000); citation omitted)); People v. Boclair,
202 T11. 2d 89, 101, 789 N. E. 2d 734, 742 (2002) (holding that
time bar for filing postconviction petition is “an affirmative
defense and can be raised, waived, or forfeited, by the
State”). What is more, whether a time limit is jurisdictional
or an affirmative defense is often a disputed question, as the
interpretive history of Rule 32.2(c) itself illustrates, see
Ex parte Ward, 46 So. 3d 888, 894 (2007) (noting confusion
in the Alabama lower courts over whether Rule 32.2(c) is
jurisdictional). Under the Court of Appeals’ approach, fed-
eral habeas courts would have to delve into the intricacies of
state procedural law in deciding whether a postconviction
petition rejected by the state courts as untimely was none-
theless “properly filed” under §2244(d)(2). Our decision in
Pace precludes such an approach.

We therefore reiterate now what we held in Pace: “When
a posteconviction petition is untimely under state law, ‘that
[is] the end of the matter’ for purposes of §2244(d)(2).” 544
U. S., at 414 (quoting Carey, 536 U. S., at 226; alteration in
original). Because Siebert’s petition for state postconvic-
tion relief was rejected as untimely by the Alabama courts,
it was not “properly filed” under §2244(d)(2). Accordingly,
he was not entitled to tolling of AEDPA’s 1-year statute of
limitations.

The petition for certiorari is granted. The judgment of
the Court of Appeals is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.
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STEVENS, J., dissenting

JUSTICE STEVENS, with whom JUSTICE GINSBURG joins,
dissenting.

There is an obvious distinction between time limits that
go to the very initiation of a petition, and time limits that
create an affirmative defense that can be waived. Compare
the majority and dissenting opinions in John R. Sand &
Gravel Co. v. United States, 457 F. 3d 1345 (CA Fed. 2006),
cert. granted, 550 U.S. 968 (2007). The time limit under
consideration in Pace v. DiGuglielmo, 544 U. S. 408 (2005),
was of the former kind—as the Court’s opinion expressly
noted. See id., at 417 (discussing “time limits, which go to
the very initiation of a petition and a court’s ability to con-
sider that petition”). The time limit at issue in this case is
of the latter, distinguishable kind—as the Court of Appeals
correctly stated. 480 F. 3d 1089, 1090 (CA11 2007) (holding
that Pace did not address statutory tolling for “a statute of
limitations that operated as an affirmative defense”).

It is true that there is language in the majority opinion in
Pace that is broad enough to cover both kinds of limitations
provisions, but only the former (those that do not operate as
affirmative defenses) can even arguably provide a reasonable
basis for concluding that an untimely petition has not been
“properly filed” within the meaning of the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA), 110 Stat.
1214.*% 1 therefore respectfully dissent.

*T continue to believe, as stated in my dissent in Pace, 544 U. S., at 427,
that state timeliness bars that operate like procedural bars (for example,
those that require the courts to consider enumerated exceptions) should
not determine whether a state postconviction petition is “properly filed”
under AEDPA. Even accepting Pace, however, this case is distinguish-
able and should not be summarily reversed.
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CSX TRANSPORTATION, INC. v. GEORGIA STATE
BOARD OF EQUALIZATION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 06-1287. Argued November 5, 2007—Decided December 4, 2007

Under Georgia law, most commercial and industrial property is valued
locally by county boards for tax purposes, but public utilities such as
petitioner railroad (CSX) are initially valued by the State. In 2002,
respondent Georgia state board used a different combination of method-
ologies than it had in 2001 to determine that the market value of CSX’s
in-state real property had increased 47 percent, resulting in a signifi-
cantly higher ad valorem tax levy. CSX filed suit under the Railroad
Revitalization and Regulatory Reform Act of 1976 (4-R Act or Act),
which bars States from, inter alia, “[a]ssess[ing] rail transportation
property at a value that has a higher ratio to the [property’s] true mar-
ket value . . . than the ratio” between the assessed and true market
values of other commercial and industrial property in the same taxing
jurisdiction, 49 U. S. C. §11501(b)(1), and authorizes the federal district
court to enjoin the tax if the railroad ratio exceeds the ratio for other
property by at least five percent, §11501(c). CSX alleged that Georgia
had grossly overestimated the market value of its in-state rail property
while accurately valuing other commercial and industrial property in
the State, so that CSX’s property was taxed at a ratio of assessed-to-
market value considerably more than 5 percent greater than the same
ratio for the other in-state property. Ruling that Georgia had not dis-
criminated against CSX in violation of the 4-R Act because the State
had used widely accepted valuation methods to arrive at its 2002 esti-
mate of true market value, the District Court declared that the Act does
not allow a railroad to challenge a State’s chosen methodology if it
is rational and not motivated by discriminatory intent. The Eleventh
Circuit panel affirmed, reasoning that the Act does not clearly state
that railroads may challenge valuation methodologies, and that such a
clear statement was required in light of the intrusion on state taxing
prerogatives.

Held: The 4-R Act allows a railroad to attempt to show that state meth-
ods for determining the value of railroad property result in a discrimina-
tory determination of true market value. Pp. 16-22.

(@) The Act’s language is clear. States may not tax railroad property
at a ratio of assessed-to-true-market value higher than the ratio for
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other commercial and industrial property in the same jurisdiction. To
apply the Act, district courts must calculate the true market value of
in-state railroad property. A court cannot undertake the comparison of
ratios the statute requires without that figure at hand, see Burlington
Northern R. Co. v. Oklahoma Tax Comm’n, 481 U. S. 454, 461, and the
determination of true market value may be affected by the State’s
choice of valuation methods. Georgia’s argument that valuation meth-
odologies must be distinguished from their application, and that the Act
allows courts to question only the latter, is rejected. There is no dis-
tinction between method and application in the Act’s language and no
passage limiting district court factfinding as the State proposes. Geor-
gia’s position is untenable given the way market value is calculated.
Valuation is not a matter of mathematics, but an applied science, even a
craft. Most appraisers estimate market value by employing not one
methodology but a combination because no one approach is entirely ac-
curate, at least in the absence of an established market for the type
of property at issue. The individual methods yield sometimes more,
sometimes less reliable results depending on the peculiar features of the
property evaluated. Given the extent to which the chosen methods can
affect the determination of value, preventing courts from scrutinizing
state valuation methodologies would render §11501 a largely empty
command, forcing district courts to accept as “true” the market-value
estimate of the State, one of the parties to the litigation. States, in
turn, would be free to employ appraisal techniques that routinely over-
estimate the market worth of railroad assets. By then levying taxes
based on those overestimates, States could implement the very discrimi-
natory taxation Congress sought to eradicate. Courts would be power-
less to stop them, and the Act would ultimately guarantee railroads
nothing more than mathematically accurate discriminatory taxation.
The State’s warning that allowing railroads to introduce their own
valuation estimates based on different methodologies will inevitably
lead to a futile clash of experts, which courts will have no reasonable
way to settle, is not compelling, given that Congress was not similarly
troubled. Rather, Congress directed courts to find true market value,
however elusive, making that value the objective benchmark for courts’
evaluation. Property valuation, though admittedly complex, is at bot-
tom just “an issue of fact about possible market prices,” Suitum v. Tahoe
Regional Planning Agency, 520 U. S. 725, 741, an issue district courts
are used to addressing. In light of the statute’s directive making true
market value a factual question to be determined by the district court,
what Georgia really seeks is to limit the types of evidence courts may
consider as part of their factual inquiry. Had Congress intended to
impose such a limit, it could easily have included language insulating
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the State’s chosen methodologies from judicial scrutiny. It did not.
Pp. 16-19.

(b) The State argues that any interpretation of the Act allowing
courts to question state valuation methods ignores the background prin-
ciples of federalism against which the statute was enacted. Even if
important state policy questions are intertwined with the selection of a
valuation methodology, however, Congress clearly permitted courts to
question such methodologies when it banned discriminatory assessment
ratios and made true market value a question to be litigated in federal
court. Department of Revenue of Ore. v. ACF Industries, Inc., 510
U. S. 332, 343-344, distinguished. The Court also disagrees with Geor-
gia’s claim that the Court’s interpretation will destroy the States’ dis-
cretion to choose their own valuation methodologies. A State may use
whatever method it likes, so long as the result is not discriminatory in
violation of the Act. Pp. 20-22.

472 F. 3d 1281, reversed.

ROBERTS, C. J., delivered the opinion for a unanimous Court.

Carter G. Phillips argued the cause for petitioner. With
him on the briefs were Stephen B. Kinnaird, Ileana M. Cio-
banu, Matthew J. Warren, James W. McBride, Ellen M.
Fitzsimmons, David J. Bowling, and Peter J. Shudtz.

Douglas Hallward-Driemeier argued the cause for the
United States as amicus curiae in support of petitioner.
With him on the brief were Solicitor General Clement, As-
sistant Attorney General Keisler, Deputy Solicitor General
Hungar, Anthony J. Steinmeyer, Robert D. Kamenshine, and
Ellen D. Hanson.

Warren R. Calvert, Senior Assistant Attorney General of
Georgia, argued the cause for respondents. With him on the
brief were Thurbert E. Baker, Attorney General, R. O. Lerer,
Deputy Attorney General, Peter J. Crossett, and John D.
Cook.*

*Briefs of amict curiae urging reversal were filed for the Association
of American Railroads by Betty Jo Christian, Timothy M. Walsh, and
Michael A. Vatis; for the Council on State Taxation by Stephen P. Kranz
and Douglas L. Lindholm; and for the Tax Foundation by Brian E. Bailey.

Sheldon H. Laskin filed a brief for the Multistate Tax Commission as
amicus curiae.
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CHIEF JUSTICE ROBERTS delivered the opinion of the
Court.

The Railroad Revitalization and Regulatory Reform Act
of 1976 prohibits States from discriminating against rail-
roads by taxing railroad property more heavily than other
commercial property in the State. Two decades ago, we
held that this statute permits an aggrieved railroad to chal-
lenge a State’s valuation of its property for tax purposes.
Burlington Northern R. Co. v. Oklahoma Tax Comm’n, 481
U. S. 454, 462 (1987). Because the railroad in that case chal-
lenged only the State’s application of its valuation methods,
we expressly reserved the question whether a railroad may
challenge the State’s methods themselves. We answer that
question today, and hold that railroads may challenge state
methods for determining the value of railroad property, as
well as how those methods are applied. The statute pro-
vides for nothing less.

I

Congress enacted the Railroad Revitalization and Regula-
tory Reform Act in 1976. 90 Stat. 31.! Called the “4-R
Act” for brevity, the law aimed to halt the economic decline
of the rail industry by, among other means, barring “discrim-
inatory state taxation of railroad property.” Burlington
Northern, supra, at 457; see also Department of Revenue of
Ore. v. ACF Industries, Inc., 510 U. S. 332, 336 (1994). The
4-R Act prohibits four separate forms of discriminatory
state taxation of railroads.? Only the first is at issue here:

1 The portion of the Act that concerns us here, § 306, was originally codi-
fied at 49 U. S. C. §26¢ (1976 ed.). In 1978, Congress recodified it at 49
U. 8. C. §11503 (1976 ed., Supp. II). Congress recodified it again in 1995,
without substantive change, this time as §11501. For convenience, all
references to the statute are to the text of §11501.

2Section 11501 reads, in relevant part:

“(b) The following acts unreasonably burden and discriminate against
interstate commerce, and a State, subdivision of a State, or authority act-
ing for a State or subdivision of a State may not do any of them:
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States, the Act provides, may not “[a]ssess rail transporta-
tion property at a value that has a higher ratio to the [prop-
erty’s] true market value . . . than the ratio” between the
assessed and true market values of other commercial and
industrial property in the same taxing jurisdiction. 49
U. S.C. §11501(b)(1). If the railroad ratio exceeds the ratio
for other property by at least five percent, the district court
may enjoin the tax. §11501(c).?

“(1) Assess rail transportation property at a value that has a higher
ratio to the true market value of the rail transportation property than the
ratio that the assessed value of other commercial and industrial property
in the same assessment jurisdiction has to the true market value of the
other commercial and industrial property.

“(2) Levy or collect a tax on an assessment that may not be made under
paragraph (1) of this subsection.

“@3) Levy or collect an ad valorem property tax on rail transportation
property at a tax rate that exceeds the tax rate applicable to commercial
and industrial property in the same assessment jurisdiction.

“(4) Impose another tax that discriminates against a rail carrier provid-
ing transportation subject to the jurisdiction of the Board under this
part.”

3Section 11501(c) provides:

“Notwithstanding section 1341 of title 28 and without regard to the
amount in controversy or citizenship of the parties, a district court of the
United States has jurisdiction, concurrent with other jurisdiction of courts
of the United States and the States, to prevent a violation of subsection
(b) of this section. Relief may be granted under this subsection only if
the ratio of assessed value to true market value of rail transportation
property exceeds by at least 5 percent the ratio of assessed value to true
market value of other commercial and industrial property in the same
assessment jurisdiction. The burden of proof in determining assessed
value and true market value is governed by State law. If the ratio of the
assessed value of other commercial and industrial property in the assess-
ment jurisdiction to the true market value of all other commercial and
industrial property cannot be determined to the satisfaction of the district
court through the random-sampling method known as a sales assessment
ratio study (to be carried out under statistical principles applicable to such
a study), the court shall find, as a violation of this section—

“(1) an assessment of the rail transportation property at a value that
has a higher ratio to the true market value of the rail transportation prop-
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Petitioner CSX Transportation, Inc., is a freight rail car-
rier with multiple routes across the State of Georgia. As a
consequence, it is subject to Georgia’s ad valorem tax on real
property. Under Georgia law, most commercial and indus-
trial property is valued locally by county boards. Public
utilities such as railroads, however, are initially valued by
the State, which then certifies the proposed valuations to the
county boards for adoption or alteration. In 2001, Georgia’s
State Board of Equalization, a respondent here, put CSX’s
ad valorem tax liability at $4.6 million. A year later, the
State’s appraiser used a different combination of methodolo-
gies to determine the market value of CSX’s in-state prop-
erty.* The result was a significantly higher tax levy. The
State estimated the railroad’s 2002 market value at approxi-
mately $7.8 billion, 472 F. 3d 1281, 1285 (CA11l 2006), a
47 percent increase over the previous year. That brought
the assessed value of CSX’s Georgia property to $514.9 mil-
lion, for a final property tax bill of $6.5 million. Brief for
Petitioner 15.

CSX filed suit in the United States District Court for the
Northern District of Georgia, contending that the State’s
2002 tax assessment violated the 4-R Act. The railroad al-
leged that Georgia had grossly overestimated the market

erty than the assessed value of all other property subject to a property
tax levy in the assessment jurisdiction has to the true market value of all
other commercial and industrial property; and

“(2) the collection of an ad valorem property tax on the rail transporta-
tion property at a tax rate that exceeds the tax ratio rate applicable to
taxable property in the taxing district.”

4Georgia assesses public utilities using the “unit rule.” Under this
rule, “an appraiser first determines the value of all assets of an entity,
regardless of location,” then multiplies “by the percentage of the entity
located within [the State] to determine what portion of the value of the
company should be allocated to the state.” 472 F. 3d 1281, 1283 (CA11l
2006). The parties agree the unit rule is the appropriate rule for valuing
CSX’s property. There are, however, numerous methods available to
value property under the unit rule, and many of these methods themselves
have multiple variations. See id., at 1284.
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value of its in-state property while accurately valuing other
commercial and industrial property in the State. The re-
sult, according to CSX, was that its rail property was taxed
at a ratio of assessed-to-market value considerably more
than five percent greater than the same ratio for the other
property in the State.

To make its case, CSX submitted the testimony of its own
expert appraiser, who relied on a combination of valuation
methods different from those used by the appraiser for Geor-
gia. The CSX appraiser calculated the 2002 market value
of the railroad’s property to be $6 billion, not the $7.8 billion
figure used by the State. 472 F. 3d, at 1285-1286. CSX
maintained that the state appraiser’s valuation methodolo-
gies were flawed, and urged the District Court to accept the
market value estimated by its expert as more accurate.

The District Court refused to do so. Following a bench
trial, the court ruled Georgia had not discriminated against
CSX in violation of the 4-R Act because the State had used
widely accepted valuation methods to arrive at its estimate
of true market value. 448 F. Supp. 2d 1330, 1341 (ND Ga.
2005). In the judgment of the District Court, the Act “does
not generally allow a railroad to challenge the state’s chosen
methodology,” as long as the State’s methods are rational
and not motivated by discriminatory intent. Ibid.

A divided panel of the Court of Appeals for the Eleventh
Circuit affirmed. 472 F. 3d 1281. The majority reasoned
that the “text of the Act does not clearly state that railroads
may challenge valuation methodologies,” and that such a
clear statement was required in light of the intrusion on
state taxing prerogatives. Id., at 1289. Judge Fay dis-
sented. Id., at 1292. Recognizing the division on this ques-
tion among the Circuits, compare Consolidated Rail Corpo-
ration v. Hyde Park, 47 F. 3d 473, 481-482 (CA2 1995) (a
railroad may challenge a State’s valuation methodology), and
Burlington Northern R. Co. v. Department of Revenue of
Wash., 23 F. 3d 239, 240-241 (CA9 1994) (same), with Chesa-
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peake Western R. Co. v. Forst, 938 F. 2d 528, 531 (CA4 1991)
(a railroad may not challenge a State’s valuation methodol-
ogy), and 472 F. 3d, at 1289 (case below), we granted certio-
rari, 550 U. S. 968 (2007), and now reverse.

II

“[TIhe language of §1150[1] plainly declares the congres-
sional purpose.” Burlington Northern, 481 U.S., at 461.
States may not tax railroad property at a ratio of assessed-
to-true-market value higher than the ratio for other commer-
cial and industrial property in the same jurisdiction. In
order to apply the Act, district courts must calculate the true
market value of in-state railroad property. A court cannot
undertake the comparison of ratios the statute requires
without that figure at hand. We said as much in Burlington
Northern: “It is clear from [the Act’s] language that in order
to compare the actual assessment ratios, it is necessary to
determine what the ‘true market values’ are.” Ibid.

We do not see how a court can go about determining true
market value if it may not look behind the State’s choice
of valuation methods. Georgia insists there is a clear and
important distinction between valuation methodologies and
their application. As the State would have it, the statute
allows courts to question only the latter. We find no distinc-
tion between method and application in the language of the
Act, and see no passage limiting district court factfinding in
the manner the State proposes. The total lack of textual
support for Georgia’s position is not surprising. The dichot-
omy the State presses would eviscerate the statute by fore-
ing courts to defer to the valuation estimate of the State,
when discriminatory taxation by States was the very evil
the Act aimed to ban.

Georgia’s position is untenable given the way market value
is calculated. Valuation is not a matter of mathematics, as
if the district court could prevent discriminatory taxation
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simply by doublechecking the State’s assessment equations.
Rather, the calculation of true market value is an applied
science, even a craft. Most appraisers estimate market
value by employing not one methodology but a combination.
These various methods generate a range of possible market
values which the appraiser uses to derive what he considers
to be an accurate estimate of market value, based on careful
scrutiny of all the data available. Appraisal Institute, The
Appraisal of Real Estate 49-50 (12th ed. 2001).

Georgia’s appraiser in the instant case, for example, used
three different valuation techniques—the discounted cash-
flow approach, a market multiple approach, and a stock and
debt approach. He derived five values from these three
methods, ranging from $8.126 billion to $12.346 billion.
After selecting a number at the low end of the range and
then subtracting another $400 million to account for intangi-
ble property not subject to ad valorem taxation, he settled
on $7.8 billion as his final estimate of the true market value.
472 F. 3d, at 1284-1285.

Appraisers typically employ a combination of methods be-
cause no one approach is entirely accurate, at least in the
absence of an established market for the type of property at
issue. The individual methods yield sometimes more, some-
times less reliable results depending on the peculiar features
of the property evaluated. As the variation in the state ap-
praiser’s market-value range reveals, different methods can
produce substantially different estimates. W. Kinnard, In-
come Property Valuation: Principles and Techniques of Ap-
praising Income-Producing Real Estate 52 (1971).

Given the extent to which the chosen methods can affect
the determination of value, preventing courts from serutiniz-
ing state valuation methodologies would render §11501 a
largely empty command. It would force district courts to
accept as “true” the market value estimated by the State,
one of the parties to the litigation. States, in turn, would
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be free to employ appraisal techniques that routinely over-
estimate the market worth of railroad assets. By then levy-
ing taxes based on those overestimates, States could imple-
ment the very discriminatory taxation Congress sought to
eradicate. On Georgia’s reading of the statute, courts would
be powerless to stop them, and the Act would ultimately
guarantee railroads nothing more than mathematically accu-
rate discriminatory taxation. We do not find this inter-
pretation compelling. Instead, we agree with Judge Fay in
dissent below: “Since the objective of any methodology is
a determination of true market value, a railroad should be
allowed to challenge the method[s] used [by the State] in an
attempt to prove that the result . . . was not the true market
value of its property.” 472 F. 3d, at 1294.

The State agrees that it may not be possible to fix true
market value with any precision. But it draws a different
conclusion from this premise. Because any number of esti-
mates are plausible, Georgia argues, the court is as likely to
get an accurate result by verifying the application of the
State’s methods—so long as they are broadly reasonable—as
it is by employing another method altogether. The State
warns that allowing railroads to introduce their own valua-
tion estimates based on different methodologies will inevita-
bly lead to a futile clash of experts, which courts will have
no reasonable way to settle. At least one of the Courts of
Appeals shares this concern. See Chesapeake Western, 938
F. 2d, at 532 (“There is no absolute way to test the assertions
of competing valuations . .. ” (internal quotation marks and
brackets omitted)).

Congress was not similarly troubled. It directed courts
to find true market value, however elusive. It made that
value the objective benchmark for courts’ evaluation of state
taxes on railroad property. True market value may well not
be a single, precise number, but Congress obviously believed
it was susceptible to judicial inquiry and that some approxi-
mations were better than others.
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Georgia’s grim prophecies notwithstanding, the inquiry
the statute mandates is not unfamiliar to courts. Valuation
of property, though admittedly complex, is at bottom just “an
issue of fact about possible market prices,” Suitum v. Tahoe
Regional Planning Agency, 520 U.S. 725, 741 (1997), an
issue district courts are used to addressing. Railroad prop-
erty is not frequently sold, but “determinations of market
value are routinely made in judicial proceedings without the
benefit of a market transaction.” Id., at 742. The District
Court in this case made clear that it knew how to find true
market value: “In a more typical case, the court would look
at both [the railroad expert’s] appraisal and [the State’s] ap-
praisal to determine the true market value of [the railroad].”
448 F. Supp. 2d, at 1338, n. 8. It refused to do so not be-
cause true market value is inherently elusive, but because
it believed the Act did not allow it to question the State’s
methods.

In light of the statute’s directive making true market
value a factual question to be determined by the district
court, what Georgia is really asking for is a limitation on the
types of evidence courts may consider as part of their factual
inquiry. If Congress had wanted to impose such a limit by
reserving to States the prerogative of selecting which valua-
tion methods may be used, it surely could have done so. Out
of deference to the States, for example, §11501(c) provides
that “[t]he burden of proof in determining . . . true market
value [shall be] governed by State law.” Congress could
easily have included similar language insulating the State’s
chosen methodologies from judicial scrutiny. It did not.
Like Oklahoma’s argument in Burlington Northern, Geor-
gia’s position in this case ultimately “depends upon the addi-
tion of words to a statutory provision which is complete as
it stands.” 481 U. S, at 463. We decline to find distinctions
in the statute where they do not exist, especially where, as
here, those distinctions would thwart the law’s operation.
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Considering the clarity of the statute, we are tempted to
leave the discussion at that. “When we find the terms of a
statute unambiguous, judicial inquiry is complete . . . .”
Rubin v. United States, 449 U. S. 424, 430 (1981). Georgia,
however, lodges two objections to our interpretation, each
of which merits a reply. First, the State argues that any
interpretation of the Act allowing courts to question state
valuation methods ignores the background principles of fed-
eralism against which the statute was enacted. The major-
ity below expressed a similar concern. “The selection of a
valuation methodology,” it ruled, “is part of th[e] fundamen-
tal power of a state [to tax],” 472 F. 3d, at 1288, and should
not be limited absent a clear statement from Congress. We
have long held that the means States adopt to collect their
taxes “should be interfered with as little as possible.” Dows
v. Chicago, 11 Wall. 108, 110 (1871). But we are persuaded
that allowing railroads to challenge a State’s valuation meth-
odologies has been clearly authorized by the terms of the
4-R Act.

As an initial matter, we question Georgia’s contention that
its selection of valuation methodologies is an important state
policy choice intimately connected to its tax power. Georgia
does not prescribe any particular methodology as a matter
of state law. Its appraisers use different methodologies in
different combinations, as they see fit. See 472 F. 3d, at
1284-1285 (explaining that the state appraiser employed
multiple methods and selected a value according to his best
judgment). This suit, in fact, is the result of an individual
appraiser’s decision to employ a different combination of as-
sessment techniques than that used by his immediate prede-
cessors. The methods he selected were his choice, not the
dictate of any state statute or regulation. Ibid.

But even if important questions of state policy are, as the
Eleventh Circuit believed, “intertwined with the selection of
a valuation methodology,” id., at 1288, judicial scrutiny of
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those methodologies is authorized by the 4-R Act’s clear
command to find true market value. As we explained above,
the power to calculate true market value necessarily includes
the power to look behind a State’s valuation methods. That
the statute should vest this authority in the Nation’s courts
is hardly surprising, given Congress’s conclusion that the
States were assessing railroad property unfairly.

Our decision in Department of Revenue of Ore. v. ACF
Industries, Inc., 510 U. S. 332 (1994), is not to the contrary.
That case concerned a different provision of the 4-R Act—
namely, the command in §11501(b)(4) preventing a State
from “[ilmpos[ing] another tax that discriminates against a
rail carrier providing transportation” in the taxing jurisdic-
tion. This bar on facially discriminatory taxes, we held, did
not prevent a State from exempting certain nonrailroad
property from otherwise generally applicable ad valorem
taxes. Id., at 343. At the time the 4-R Act was adopted, a
majority of States exempted one or more classes of business
property from ad valorem taxation, “including business in-
ventories, raw materials used in textile manufacturing, . .
and mechanics tools,” to name just a few. Id., at 344. The
States had provided such property tax exemptions for years.
In the face of this widespread and historical practice, we
declined to read the 4-R Act to prohibit a type of tax exemp-
tion the text did not expressly mention. Ibid.

By contrast, we pointedly noted that the Act “prohibit[s]
discriminatory tax rates and assessment ratios in no uncer-
tain terms . . . and set[s] forth precise standards for judicial
scrutiny of challenged rate and assessment practices.” Id.,
at 343. Georgia’s claim that court review of state valuation
methodologies is not authorized by a clear statement in the
Act ignores the statute’s explicit prohibition of discrimina-
tory assessment ratios. A district court cannot accurately
calculate or compare those ratios without determining true
market value. Congress clearly permitted courts to ques-
tion state valuation methodologies when it banned discrimi-
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natory assessment ratios and made true market value a
question to be litigated in federal court.

Georgia also protests that our interpretation will destroy
the States’ discretion to choose their own valuation method-
ologies. We disagree. A State may use whatever method
or methods it likes, so long as the result is not discriminatory.
The Act does not prohibit the use of any valuation meth-
odology. It prohibits discrimination. Far from requiring
States to follow a particular method, we hold only that noth-
ing in the statute prevents a railroad from attempting to
show that the methods chosen by the State result in a dis-
criminatory determination of true market value.

The judgment of the Court of Appeals for the Eleventh
Circuit is reversed.

It is so ordered.
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LOGAN ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 06-6911. Argued October 30, 2007—Decided December 4, 2007

Under federal law, the maximum prison term for a felon convicted of pos-
sessing a firearm is ordinarily ten years. See 18 U. S. C. §924(a)(2). If
the offender’s prior criminal record includes at least three convictions
for “violent felon[ies,]” however, the Armed Career Criminal Act
(ACCA) mandates a minimum term of 15 years. See §924(e)(1). Con-
gress defined the term “violent felony” to include specified crimes “pun-
ishable by imprisonment for a term exceeding one year,” §924(e)(2)(B),
but also provided that a state-law misdemeanor may qualify as a “vio-
lent felony” if the offense is punishable by a term of more than two
years, §921(a)(20)(B). Congress amended § 921(a)(20) in 1986 to exclude
from qualification for enhanced sentencing “[ajny conviction which has
been expunged, or set aside or for which a person has been pardoned
or has had civil rights [i. e., rights to vote, hold office, and serve on a
jury] restored.”

Petitioner Logan pleaded guilty to being a felon in possession of a
firearm and received a 15-year sentence, the mandatory minimum under
ACCA. Inimposing this sentence, the court took account of three Wis-
consin misdemeanor battery convictions, each of them punishable by a
3-year maximum sentence, and none of them revoking any of Logan’s
civil rights. Logan challenged his sentence on the ground that his
state-court convictions fell within §921(a)(20)’s “civil rights restored”
exemption from ACCA’s reach. Rights retained, Logan argued, should
be treated the same as rights revoked but later restored. The District
Court disagreed, holding that the exemption applies only to defendants
whose civil rights were both lost and restored, and the Seventh Circuit
affirmed.

Held: The exemption contained in §921(a)(20) does not cover the case of
an offender who retained civil rights at all times, and whose legal status,
postconviction, remained in all respects unaltered by any state dispensa-
tion. Pp. 30-37.

(@) The ordinary meaning of the word “restored”—giving back some-
thing that has been taken away—does not include retention of some-
thing never lost. Moreover, the context in which “restored” appears
in §921(a)(20) counsels adherence to the word’s ordinary meaning. In
§921(a)(20), the words “civil rights restored” appear in the company of
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“expunged,” “set aside,” and “pardoned.” Each of those terms de-
scribes a measure by which the government relieves an offender of some
or all of the consequences of his conviction. In contrast, a defendant
who retains rights is simply left alone. He receives no status-altering
dispensation, no token of forgiveness from the government. Pp. 30-32.

(b) Logan’s dominant argument against a plain-meaning approach is
not persuasive. He relies on the harsh result a literal reading could
yield: Unless retention of rights is treated as legally equivalent to resto-
ration of rights, he maintains, less serious offenders will be subject to
ACCA’s enhanced penalties while more serious offenders in the same
State, who have had civil rights restored, may escape heightened pun-
ishment. Logan urges that this result is not merely anomalous; it is
absurd, particularly in States where restoration of civil rights occurs
automatically upon release from prison. P. 32.

Logan’s harsh or absurd consequences argument overlooks §921(a)
(20)’s “unless” clause, under which an offender gains no exemption from
ACCA’s application through an expungement, set-aside, pardon, or res-
toration of civil rights if the dispensation “expressly provides that the
[offender] may not ship, transport, possess, or receive firearms.” Many
States that restore felons’ civil rights (or accord another measure of
forgiveness) nonetheless impose or retain firearms disabilities. Fur-
ther, Wisconsin no longer punishes misdemeanors by more than two
years’ imprisonment, and thus no longer has any misdemeanors that
qualify as ACCA predicates. Pp. 32-33.

The resolution Logan proposes, in any event, would correct one poten-
tial anomaly while creating others. Under Logan’s proposed construc-
tion, all crimes, including first-degree murder, would be treated as
crimes for which “civil rights [have been] restored” in a State that does
not revoke any offender’s civil rights, while less serious crimes com-
mitted elsewhere would not. Accepting Logan’s argument would also
undercut §921(a)(20)(B), which subjects to ACCA state misdemeanor
convictions punishable by more than two years’ imprisonment. Be-
cause misdemeanors generally entail no revocation of civil rights, read-
ing the word “restored” to include “retained” would yield this curiosity:
An offender would fall within ACCA’s reach if his three prior offenses
carried potential prison terms of over two years, but would be released
from ACCA’s grip by virtue of his retention of civil rights. This Court
is disinclined to say that what Congress imposed with one hand (expo-
sure to ACCA) it withdrew with the other (exemption from ACCA).
Even assuming that when Congress revised §921(a)(20) in 1986, it la-
bored under the misapprehension that all misdemeanants and felons at
least temporarily forfeit civil rights, and indulging the further assump-
tion that courts may repair such a congressional oversight or mistake,
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this Court is not equipped to say what statutory alteration, if any, Con-
gress would have made had its attention trained on offenders who re-
tained civil rights; nor can the Court recast §921(a)(20) in Congress’
stead. Pp. 33-35.

Section 922(g)(9)—which was adopted ten years after §921(a)(20) was
given its current shape and which outlaws possession of a firearm by
anyone “convicted . . . of a misdemeanor crime of domestic violence”—
cautions against any assumption that Congress did not mean to deny
the §921(a)(20) exemption to offenders who retained their civil rights.
Tailored to §922(g)(9), Congress adopted a definitional provision,
§921(a)(33)(B)(ii), corresponding to § 921(a)(20), which specifies expunge-
ment, set-aside, pardon, or restoration of rights as dispensations that
can cancel lingering effects of a conviction. That provision also demon-
strates that the words “civil rights restored” do not cover a person
whose civil rights were never taken away. It provides for restoration
of civil rights as a qualifying dispensation only “if the law of the applica-
ble jurisdiction provides for the loss of civil rights” in the first place.
Section 921(a)(33)(B)(ii) also rebuts Logan’s absurdity argument. Stat-
utory terms may be interpreted against their literal meaning where the
words could not conceivably have been intended to apply to the case at
hand. See, e. g., Green v. Bock Laundry Machine Co., 490 U. S. 504,
511. In §921(a)(33)(B)(ii), however, Congress explicitly distinguished
between “restored” and “retained,” thereby making it more than con-
ceivable that the Legislature, albeit an earlier one, meant to do the same
in §921(a)(20). Pp. 35-37.

453 F. 3d 804, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

Richard A. Coad argued the cause for petitioner. With
him on the briefs were Brian T. Fahl and Jeffrey T. Green.

Daryl Joseffer argued the cause for the United States.
With him on the brief were Solicitor General Clement, As-
sistant Attorney General Fisher, Deputy Solicitor General
Dreeben, and Joel M. Gershowitz.*

*Stephen P. Halbrook filed a brief for the National Rifle Association of
America, Inc., as amicus curiae urging reversal.

Elliot H. Scherker, Julissa Rodriguez, Peter Goldberger, Mary Price,
and Barbara E. Bergman filed a brief for the National Association of
Criminal Defense Lawyers et al. as amict curiae.
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JUSTICE GINSBURG delivered the opinion of the Court.

Petitioner James D. Logan pleaded guilty in a United
States District Court to being a felon in possession of a fire-
arm, in violation of 18 U. S. C. §922(g)(1). Logan’s record as
a recidivist, which included three relevant state convictions,
led the District Court to impose a 15-year prison term, the
minimum sentence mandated by the Armed Career Criminal
Act (ACCA), 18 U. S. C. §924(e)(1) (2000 ed., Supp. V). For
ACCA sentence-enhancement purposes, a prior conviction
may be disregarded if the conviction “has been expunged, or
set aside,” or the offender “has been pardoned or has had
civil rights restored.” §921(a)(20) (2000 ed.). None of Lo-
gan’s prior convictions have been expunged or set aside.
Nor has he been pardoned for any past crime. And, bearing
importantly on the instant petition, the three state-court
convictions that triggered Logan’s ACCA-enhanced sentence
occasioned no loss of civil rights.

Challenging his enhanced sentence, Logan presents this
question: Does the “civil rights restored” exemption con-
tained in §921(a)(20) encompass, and therefore remove from
ACCA’s reach, state-court convictions that at no time de-
prived the offender of civil rights? We hold that the
§921(a)(20) exemption provision does not cover the case of
an offender who retained civil rights at all times, and whose
legal status, postconviction, remained in all respects unal-
tered by any state dispensation.

Section 921(a)(20) sets out postconviction events—
expungement, set aside, pardon, or restoration of civil
rights—that extend to an offender a measure of forgiveness,
relieving him from some or all of the consequences of his
conviction. Congress might have broadened the §921(a)(20)
exemption provision to cover convictions attended by no loss
of civil rights. The national lawmakers, however, did not do
so. Section 921(a)(20)’s failure to exempt convictions that do
not revoke civil rights produces anomalies. But so does the
extension of the §921(a)(20) exemption that Logan advances.
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We are not equipped to say what statutory alteration, if
any, Congress would have made had its attention trained
on offenders who retained civil rights; nor can we recast
§921(a)(20) in Congress’ stead.

I

Federal law generally prohibits the possession of a firearm
by a person convicted of “a crime punishable by imprison-
ment for a term exceeding one year.” 18 U. S. C. §922(g)(1).
Ordinarily, the maximum felon-in-possession sentence is ten
years. See §924(a)(2). If the offender’s prior criminal rec-
ord includes at least three convictions for “violent felon[ies]”
or “serious drug offense[s],” however, the maximum sentence
increases to life, and ACCA mandates a minimum term of 15
years. §924(e)(1) (2000 ed., Supp. V).

Congress defined the term “violent felony” to include spec-
ified crimes “punishable by imprisonment for a term exceed-
ing one year.” §924(e)(2)(B) (2000 ed.). An offense classi-
fied by a State as a misdemeanor, however, may qualify as a
“violent felony” for ACCA-enhancement purposes (or as a
predicate for a felon-in-possession conviction under § 922(g))
only if the offense is punishable by more than two years in
prison. §921(a)(20)(B).

In Dickerson v. New Banner Institute, Inc., 460 U. S. 103
(1983), we held that a State’s expungement of a conviction
did not nullify the conviction for purposes of the firearms
disabilities Congress placed in §§922(g)(1) and (h)(1). In so
ruling, we noted that our decision would ensure greater uni-
formity in federal sentences. See id., at 119-120. Provi-
sions for expungement “var[ied] widely from State to State,”
we observed, id., at 120, and yielded “nothing less than a
national patchwork,” id., at 122.

In the Firearms Owners’ Protection Act (FOPA), 100 Stat.
449, Congress amended §921(a)(20) in response to Dicker-
son’s holding that, for purposes of federal firearms disabili-
ties, state law did not determine the present impact of a
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prior conviction. The amended provision excludes from
qualification as a “crime punishable by imprisonment for a
term exceeding one year” (or a misdemeanor under state law
punishable by more than two years in prison):

“Any conviction which has been expunged, or set aside
or for which a person has been pardoned or has had civil
rights restored . . . unless such pardon, expungement, or
restoration of civil rights expressly provides that the
person may not ship, transport, possess, or receive fire-
arms.” 18 U. S. C. §921(a)(20).!

While §921(a)(20) does not define the term “civil rights,”
courts have held, and petitioner agrees, that the civil rights
relevant under the above-quoted provision are the rights
to vote, hold office, and serve on a jury. See Brief for
Petitioner 13, n. 10; cf. Caron v. United States, 524 U. S. 308,
316 (1998).

II

On May 31, 2005, police officers responded to a domestic
disturbance complaint made by Logan’s girlfriend, Asenath
Wilson. App. 9, 12. Wilson told the officers, among other
things, that she had seen Logan with a gun and that he usu-
ally kept it in the car. Id., at 9. Logan, who was with Wil-

1FOPA, 100 Stat. 449, included a “safety valve” provision under which
persons subject to federal firearms disabilities, including persons whose
civil rights have not been restored, may apply to the Attorney General for
relief from the disabilities. See 18 U. S. C. §925(c) (2000 ed., Supp. V).
The relief provision has been rendered inoperative, however, for Congress
has repeatedly barred the Attorney General from using appropriated
funds “to investigate or act upon [relief] applications.” United States v.
Bean, 537 U. S. 71, 74-75 (2002) (internal quotation marks omitted). The
bar on funding was renewed every year from 1992 through 2006. See id.,
at 75, n. 3 (1992 through 2002); Consolidated Appropriations Resolution,
2003, 117 Stat. 433; Consolidated Appropriations Act, 2004, 118 Stat. 53;
Consolidated Appropriations Act, 2005, 118 Stat. 2859; Science, State, Jus-
tice, Commerce, and Related Agencies Appropriations Act, 2006, 119
Stat. 2290.
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son when the police arrived, consented to a search of his car.
Id., at 11. In a hidden compartment behind the glove box,
the officers found a 9-millimeter handgun. Id., at 9-10, 12.

Logan pleaded guilty to the federal offense of possession
of a firearm after having been convicted of a felony. Id.,
at 12. (In 1991, he had been convicted in an Illinois court of
unlawful possession of a controlled substance. Id., at 9-10,
12.) The United States District Court for the Western Dis-
trict of Wisconsin sentenced Logan to imprisonment for 15
years, the mandatory minimum under ACCA. In imposing
that enhanced sentence, the District Court took account of
Logan’s three Wisconsin misdemeanor battery convictions,
each punishable by a maximum sentence of three years’ im-
prisonment. Id., at 16-18.2

Both in the District Court and on appeal, Logan argued
that his Wisconsin misdemeanor convictions did not qualify
as ACCA predicate offenses because they caused no loss of
his civil rights. Rights retained, he urged, are functionally
equivalent to rights revoked but later restored. If the ex-
emption contained in §921(a)(20) covered the three state-
court misdemeanor convictions, Logan’s maximum sentence,
in lieu of the 15-year mandatory minimum under ACCA,
would have been ten years, see §924(a)(2), and the United

2 Under Wisconsin law, misdemeanor battery is ordinarily punishable by
a maximum term of nine months. See Wis. Stat. §940.19(1) (2005);
§939.51(3). Logan was exposed to a three-year maximum term for each
offense, however, because he was convicted as a “repeater” or “habitual”
criminal. See App. 16-17; Wis. Stat. §939.62 (1999-2000).

Postdating Logan’s battery convictions, Wisconsin prospectively re-
duced the maximum term for “repeater” misdemeanors to two years. See
2001 Wis. Act 109, §562 (Jan. 2002 special session) (amending Wis. Stat.
§939.62). Misdemeanors committed in Wisconsin after this reduction no
longer qualify as “violent felonies” under 18 U. 8. C. §921(a)(20).

Logan has never argued that his Wisconsin convictions should not count
as ACCA predicates because they were punishable by more than two
years’ imprisonment solely because of his status as a recidivist offender.
We express no opinion on this matter. Cf. United States v. Rodriquez,
464 F. 3d 1072 (CA9 2006), cert. granted, 551 U. S. 1191 (2007).
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States Sentencing Guidelines would have indicated a sen-
tence range of 37 to 46 months, see Brief for Petitioner 5.
The District Court rejected Logan’s argument, holding that
the §921(a)(20) exemption provision “applies only to defend-
ants whose civil rights were both lost and restored pursuant
to state statutes.” App. in No. 05-CR-088-S-01 (WD
Wis.), p. 11.  Accordingly, the court sentenced Logan to im-
prisonment for 15 years. Id., at 12.

The United States Court of Appeals for the Seventh Cir-
cuit affirmed, concluding that “an offender whose civil rights
have been neither diminished nor returned is not a person
who ‘has had civil rights restored.”” 453 F. 3d 804, 805
(2006). Logan’s argument for treating retained rights the
same way as restored rights, the appeals court observed,
“goles] in the teeth of [§921(a)(20)’s] text.” Ibid.

We granted certiorari, 549 U. S. 1204 (2007), to resolve a
split among the Circuits as to whether §921(a)(20)’s excep-
tion for “civil rights restored” should be interpreted to in-
clude civil rights retained at all times. Compare 453 F. 3d,
at 809 (case below) (“civil rights restored” does not include
civil rights never revoked), and McGrath v. United States,
60 F. 3d 1005 (CA2 1995) (same), with United States v. In-
delicato, 97 F. 3d 627, 631 (CA1 1996) (“civil rights restored”
includes civil rights never lost).

II1

Logan pleaded guilty to being a felon in possession of a
firearm, in violation of § 922(g)(1), and received a mandatory
minimum 15-year sentence because he had at least three
prior convictions for “violent felon[ies].” §924(e)(1) (2000
ed., Supp. V). He acknowledges his convictions in Wiscon-
sin for three battery offenses that facially qualify as violent
felonies under §921(a)(20)(B) (2000 ed.). See Brief for
Petitioner 4-5. Thus the sole matter in dispute is whether
Logan fits within the exemption from an ACCA-enhanced
sentence for convictions “expunged, or set aside” or offend-
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ers who “ha[ve] been pardoned or ha[ve] had civil rights re-
stored.” §921(a)(20). None of Logan’s battery convictions
have been expunged, set aside, or pardoned. See 453 F. 3d,
at 809. Under Wisconsin law, felons lose but can regain
their civil rights and can gain the removal of firearms disabil-
ities. See Wis. Stat. §6.03(1)(b) (Supp. 2006); Wis. Const.,
Art. XIII, § 3(2); Wis. Stat. § 756.02 (2001); § 973.176(1) (2007).
Persons convicted of misdemeanors, however, even if they
are repeat offenders, generally retain their civil rights and
are not subject to firearms disabilities.

With this background in view, we turn to the proper inter-
pretation of the §921(a)(20) exemption from ACCA-enhanced
sentencing for offenders who have had their “civil rights re-
stored.” Logan’s misdemeanor convictions, we reiterate,
did not result in any loss of the rights to vote, hold public
office, or serve on juries. Should he nonetheless be ranked
with offenders whose rights were terminated but later re-
stored? The ordinary meaning of the word “restored” af-
fords Logan no aid. In line with dictionary definitions,® the
Court of Appeals stated: “The word ‘restore’ means to give
back something that had been taken away.” 453 F. 3d,
at 805. Accord McGrath, 60 F. 3d, at 1007 (“The ‘restora-
tion’ of a thing never lost or diminished is a definitional
impossibility.”); cf. Indelicato, 97 F. 3d, at 629 (“Clearly
the ordinary reading of the word ‘restored’ supports the
government.”).

The context in which the word “restored” appears in
§921(a)(20) counsels adherence to the word’s ordinary mean-
ing. Words in a list are generally known by the company
they keep. E.g., Dole v. Steelworkers, 494 U.S. 26, 36

3See, e. g, Webster’s Third New International Dictionary 1936 (1993)
(defining “restore” to mean “give back (as something lost or taken away)”);
American Heritage Dictionary 1486 (4th ed. 2000) (defining “restore” to
mean “bring back into existence or use; reestablish”); 13 Oxford English
Dictionary 755 (2d ed. 1989) (defining “restore” to mean “give back, [or]
make return or restitution of (anything previously taken away or lost)”).
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(1990); Beecham v. United States, 511 U. S. 368, 371 (1994).
In §921(a)(20), the words “civil rights restored” appear
in the company of the words “expunged,” “set aside,” and
“pardoned.” Each term describes a measure by which the
government relieves an offender of some or all of the con-
sequences of his conviction. In contrast, a defendant who
retains rights is simply left alone. He receives no status-
altering dispensation, no token of forgiveness from the
government.

Opposing a plain-meaning approach to the language Con-
gress enacted, Logan relies dominantly on the harsh results
a literal reading could yield: Unless retention of rights is
treated as legally equivalent to restoration of rights, less se-
rious offenders will be subject to ACCA’s enhanced penalties
while more serious offenders in the same State, who have
had civil rights restored, may escape heightened punishment.
E. g., Reply Brief 8 (“[I]ndividuals who have committed more
serious crimes than Petitioner may nonetheless have their
rights restored, whereas misdemeanants who never lost their
rights must suffer enhanced sentencing.”). Logan urges
that this result—treating those who never lost their civil
rights more harshly than those who lost, then regained, those
rights—is not merely anomalous; it rises to the level of the
absurd, particularly in States where restoration of civil
rights is automatic and occurs immediately upon release from
prison. See Caron, 524 U. S., at 313 (automatic restoration
of rights qualifies for §921(a)(20)’s exemption).

Logan’s argument, we note, overlooks §921(a)(20)’s “un-
less” clause. Under that provision, an offender gains no ex-
emption from ACCA’s application through an expungement,
set-aside, pardon, or restoration of civil rights if the dispen-
sation “expressly provides that the [offender] may not ship,
transport, possess, or receive firearms.” Many States that
restore felons’ civil rights (or accord another measure of for-
giveness) nonetheless impose or retain firearms disabilities.
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See Brief for United States 30 (citing, inter alia, La. Rev.
Stat. Ann. §14:95.1(C) (West Supp. 2007), under which felons’
firearms disabilities are lifted only after ten years and only
if no further felony convictions intervene).* We further note
that Wisconsin has addressed, and prospectively eliminated,
the anomaly Logan asserts he encountered: Wisconsin no
longer punishes misdemeanors by more than two years of
imprisonment, and thus no longer has any misdemeanors
that qualify as ACCA predicates. See supra, at 29, n. 2.

One can demur to Logan’s argument that a literal reading
of §921(a)(20) could produce anomalous results, for the reso-
lution he proposes—reading into the exemption convictions
under which civil rights are retained—would correct one po-
tential anomaly while creating others. See McGrath, 60
F. 3d, at 1009. Under Logan’s proposed construction, the
most dangerous recidivists in a State that does not revoke
any offender’s civil rights could fall within §921(a)(20)’s ex-
emption. For example, Maine does not deprive any offend-
ers of their civil rights. See Lodging for National Associa-
tion of Criminal Defense Lawyers et al. as Amici Curiae
(NACDL Lodging), App. 1, pp. 23-24. As Logan would
have us read §921(a)(20), all Maine crimes, including first-
degree murder, would be treated as crimes for which “civil
rights [have been] restored,” while less serious crimes com-
mitted elsewhere would not.

In McGrath, the Second Circuit incisively identified Con-
gress’ response to Dickerson, see supra, at 27-28, as the
cause of the multiple anomalies §921(a)(20) may produce:

4Courts have divided on the question whether §921(a)(20)’s “unless”
clause is triggered whenever state law provides for the continuation of
firearm proscriptions, or only when the State provides individual notice to
the offender of the firearms disabilities. Compare, e. g., United States v.
Cassidy, 899 F. 2d 543, 549 (CA6 1990) (courts must look to “the whole of
state law”), with United States v. Gallaher, 275 F. 3d 784, 791, and n. 3
(CA9 2001) (individualized notice is required). We express no opinion on
this issue.
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“[Congress’] decision to have restoration triggered by
events governed by state law insured anomalous results.
The several states have considerably different laws gov-
erning pardon, expungement, and forfeiture and restora-
tion of civil rights. Furthermore, states have drasti-
cally different policies as to when and under what
circumstances such discretionary acts of grace should be
extended. . . . [Anomalies generated by §921(a)(20)] are
the inevitable consequence of making access to the ex-
emption depend on the differing laws and policies of the
several states.” 60 F. 3d, at 1009.

Accord 453 F. 3d, at 807 (“When Congress replaced Dicker-
so[n] . . . it ensured that similarly situated people would
be treated differently—for states vary widely in which
if any civil rights a convict loses and whether these
rights are restored.”). See also M. Love, Relief from the
Collateral Consequences of a Criminal Conviction: A
State-by-State Resource Guide (2006), updated online at
http://www.sentencingproject.org/PublicationDetails.aspx?
PublicationID=486 (as visited Nov. 27, 2007, and in Clerk of
Court’s case file) (surveying state practices).

Were we to accept Logan’s argument, it bears emphasis,
we would undercut §921(a)(20)(B), which places within
ACCA’s reach state misdemeanor convictions punishable by
more than two years’ imprisonment. Because state-law
misdemeanors generally entail no revocation of civil rights,’
Logan’s proposed reading of the word “restored” to include
“retained” would yield this curiosity: An offender would fall
within ACCA’s reach if his three prior offenses carried po-
tential prison terms of over two years, but that same of-

5See NACDL Lodging, App. 1 (compiling state laws); id., at 17-34 (indi-
cating that Connecticut, Florida, Iowa, Louisiana, Nebraska, and New
Hampshire revoke no misdemeanant’s civil rights, but provide for punish-
ment of certain crimes they classify as misdemeanors by prison terms
exceeding two years).
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fender would be released from ACCA’s grip by virtue of his
retention of civil rights. We are disinclined to say that what
Congress imposed with one hand (exposure to ACCA) it
withdrew with the other (exemption from ACCA).

We may assume, arguendo, that when Congress revised
§921(a)(20) in 1986, see supra, at 27-28, it labored under the
misapprehension that all offenders—misdemeanants as well
as felons—forfeit civil rights, at least temporarily. Even in-
dulging the further assumption that courts may repair such
a congressional oversight or mistake,’ we could hardly divine
the revision the Legislature would favor. Perhaps Congress
would choose to exempt offenders who never lost their civil
rights. See McGrath, 60 F. 3d, at 1009. But it is also plau-
sible that Congress would remove the exemption for civil
rights restoration as insufficiently indicative of official for-
giveness. Or, Congress might elect to include restorations
of civil rights along with expungements, set-asides, and par-
dons only if the restoration was nonautomatic, 1. e., granted
on a case-by-case basis. Homing in on the disparities result-
ing from diverse state legislation, see supra, at 33-34 and
this page, Congress might even revise § 921(a)(20) to provide,
in accord with Dickerson, that federal rather than state law
defines a conviction for purposes of §§922 and 924. See 453
F. 3d, at 806-807.

In all events, a measure adopted ten years after
§921(a)(20) was given its current shape cautions against any
assumption that Congress did not mean to deny that exemp-
tion to offenders who retained their civil rights. In 1996,
Congress enacted §922(g)(9), which outlaws possession of a
firearm by anyone “who has been convicted . . . of a misde-
meanor crime of domestic violence.” See Pub. L. 104-208,

5But see Iselin v. United States, 270 U. S. 245, 251 (1926) (“enlargement
of [a statute] by [a] court, so that what was omitted, presumably by inad-
vertence, may be included within its scope . . . transcends the judicial
funetion”).
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Tit. VI, §658, 110 Stat. 3009-371 to 3009-372. Tailored to
§922(g)(9), Congress adopted a definitional provision, corre-
sponding to §921(a)(20), which reads:

“A person shall not be considered to have been convicted
of [a misdemeanor crime of domestic violence] if the con-
viction has been expunged or set aside, or is an offense
for which the person has been pardoned or has had civil
rights restored (if the law of the applicable jurisdiction
provides for the loss of civil rights under such an
offense) unless the pardon, expungement, or restoration
of civil rights expressly provides that the person may
not ship, transport, possess, or receive firearms.” 18
U. S. C. §921(a)(33)(B)(ii) (emphasis added).

Section 921(a)(33)(B)(ii) tracks §921(a)(20) in specifying
expungement, set-aside, pardon, or restoration of rights as
dispensations that can cancel lingering effects of a convic-
tion. But the emphasized parenthetical qualification shows
that the words “civil rights restored” do not cover a person
whose civil rights were never taken away. See 453 F. 3d,
at 808. Section 921(a)(33)(B)(ii) casts considerable doubt on
Logan’s hypothesis that, had Congress adverted to the issue
when it drafted § 921(a)(20), it would have placed in the same
category persons who regained civil rights and persons who
retained civil rights.

Congress’ enactment of §921(a)(33)(B)(ii) is also relevant
to Logan’s absurdity argument. See supra, at 32. Statu-
tory terms, we have held, may be interpreted against their
literal meaning where the words “could not conceivably have
been intended to apply” to the case at hand. Cabell v. Mark-
ham, 148 F. 2d 737, 739 (CA2) (L. Hand, J.), aff’d, 326
U. S. 404 (1945); see Green v. Bock Laundry Machine Co.,
490 U. S. 504, 511 (1989) (Federal Rule of Evidence 609(a)(1)
“can’t mean what it says” (internal quotation marks omit-
ted)). In this case, it can hardly be maintained that Con-
gress could not have meant what it said. Congress explic-
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itly distinguished between “restored” and “retained” in
§921(a)(33)(B)(ii)). It is more than “conceivable” that the
Legislature, albeit an earlier one, see supra, at 27-28, meant
to do the same in §921(a)(20).

In sum, Congress framed § 921(a)(20) to serve two purposes.
See Tr. of Oral Arg. 28-29. It sought to qualify as ACCA
predicate offenses violent crimes that a State classifies as mis-
demeanors yet punishes by a substantial term of imprison-
ment, 1. e., more than two years. See §921(a)(20)(B). Con-
gress also sought to defer to a State’s dispensation relieving
an offender from disabling effects of a conviction. See supra,
at 27-28. Had Congress included a retention-of-rights ex-
emption, however, the very misdemeanors it meant to cover
would escape ACCA’s reach. See supra, at 34-35. Logan
complains of an anomalous result. Yet the solution he pro-
poses would also produce anomalies. See supra, at 33.
Having no warrant to stray from §921(a)(20)’s text, we hold
that the words “civil rights restored” do not cover the case of
an offender who lost no civil rights.

& & *

For the reasons stated, the judgment of the Court of Ap-
peals for the Seventh Circuit is
Affirmed.
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Petitioner Gall joined an ongoing enterprise distributing the controlled
substance “ecstasy” while in college, but withdrew from the conspiracy
after seven months, has sold no illegal drugs since, and has used no
illegal drugs and worked steadily since graduation. Three and a half
years after withdrawing from the conspiracy, Gall pleaded guilty to his
participation. A presentence report recommended a sentence of 30 to
37 months in prison, but the District Court sentenced Gall to 36 months’
probation, finding that probation reflected the seriousness of his offense
and that imprisonment was unnecessary because his voluntary with-
drawal from the conspiracy and postoffense conduct showed that he
would not return to criminal behavior and was not a danger to society.
The Eighth Circuit reversed on the ground that a sentence outside the
Federal Sentencing Guidelines range must be—and was not in this
case—supported by extraordinary circumstances.

Held:

1. While the extent of the difference between a particular sentence
and the recommended Guidelines range is relevant, courts of appeals
must review all sentences—whether inside, just outside, or significantly
outside the Guidelines range—under a deferential abuse-of-discretion
standard. Pp. 46-53.

(a) Because the Guidelines are now advisory, appellate review of
sentencing decisions is limited to determining whether they are “reason-
able,” United States v. Booker, 543 U. S. 220, and an abuse-of-discretion
standard applies to appellate review of sentencing decisions. A district
judge must consider the extent of any departure from the Guidelines
and must explain the appropriateness of an unusually lenient or harsh
sentence with sufficient justifications. An appellate court may take the
degree of variance into account and consider the extent of a deviation
from the Guidelines, but it may not require “extraordinary” circum-
stances or employ a rigid mathematical formula using a departure’s per-
centage as the standard for determining the strength of the justification
required for a specific sentence. Such approaches come too close to
creating an impermissible unreasonableness presumption for sentences
outside the Guidelines range. The mathematical approach also suffers
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from infirmities of application. And both approaches reflect a practice
of applying a heightened standard of review to sentences outside the
Guidelines range, which is inconsistent with the rule that the abuse-of-
discretion standard applies to appellate review of all sentencing deci-
sions—whether inside or outside that range. Pp. 46-49.

(b) A district court should begin by correctly calculating the appli-
cable Guidelines range. The Guidelines are the starting point and ini-
tial benchmark but are not the only consideration. After permitting
both parties to argue for a particular sentence, the judge should consider
all of 18 U. S. C. §3553(a)’s factors to determine whether they support
either party’s proposal. He may not presume that the Guidelines range
is reasonable but must make an individualized assessment based on the
facts presented. If he decides on an outside-the-Guidelines sentence,
he must consider the extent of the deviation and ensure that the justifi-
cation is sufficiently compelling to support the degree of variation. He
must adequately explain the chosen sentence to allow for meaningful
appellate review and to promote the perception of fair sentencing. In
reviewing the sentence, the appellate court must first ensure that the
district court made no significant procedural errors and then consider
the sentence’s substantive reasonableness under an abuse-of-discretion
standard, taking into account the totality of the circumstances, including
the extent of a variance from the Guidelines range, but must give due
deference to the district court’s decision that the § 3553(a) factors justify
the variance. That the appellate court might have reasonably reached
a different conclusion does not justify reversal. Pp. 49-53.

2. On abuse-of-discretion review, the Eighth Circuit failed to give due
deference to the District Court’s reasoned and reasonable sentencing
decision. Since the District Court committed no procedural error, the
only question for the Circuit was whether the sentence was reasonable,
1. e., whether the District Judge abused his discretion in determining
that the §3553(a) factors supported the sentence and justified a substan-
tial deviation from the Guidelines range. The Circuit gave virtually no
deference to the District Court’s decision that the variance was justified.
The Circuit clearly disagreed with the District Court’s decision, but it
was not for the Circuit to decide de novo whether the justification for a
variance is sufficient or the sentence reasonable. Pp. 53—60.

446 F. 3d 884, reversed.

STEVENS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined.
SCALIA, J., post, p. 60, and SOUTER, J., post, p. 60, filed concurring opinions.
THOMAS, J., post, p. 61, and ALITO, J., post, p. 61, filed dissenting opinions.
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Jeffrey T. Green, by appointment of the Court, 551 U. S.
1186, argued the cause for petitioner. With him on the
briefs were Quin M. Sorenson, Michael Dwyer, David
Hemingway, Marc Milavitz, Jeffrey L. Fisher, and Sarah
O’Rourke Schrup.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the brief were Solicitor
General Clement, Assistant Attorney General Fisher,
Matthew D. Roberts, Nina Goodman, and Jeffrey P.
Singdahlsen.*

JUSTICE STEVENS delivered the opinion of the Court.

In two cases argued on the same day last Term we consid-
ered the standard that courts of appeals should apply when
reviewing the reasonableness of sentences imposed by dis-
trict judges. The first, Rita v. United States, 551 U. S. 338
(2007), involved a sentence within the range recommended
by the Federal Sentencing Guidelines; we held that when
a district judge’s discretionary decision in a particular case
accords with the sentence the United States Sentencing
Commission deems appropriate “in the mine run of cases,”
the court of appeals may presume that the sentence is rea-
sonable. Id., at 351.

The second case, Claiborne v. United States, involved a
sentence below the range recommended by the Guidelines,
and raised the converse question whether a court of appeals
may apply a “proportionality test,” and require that a sen-

*Briefs of amici curiae urging reversal were filed for Families Against
Mandatory Minimums by Gregory L. Poe and Mary Price; for Federal
Public and Community Defenders et al. by Amy Baron-Evans, Sara E.
Noonan, Jennifer Niles Coffin, Carlos A. Williams, Paul M. Rashkind,
Daniel L. Kaplan, David Lewts, Timothy Crooks, and Kristen Gartman
Rogers; for the National Association of Criminal Defense Lawyers by M-
guel A. Estrada, David Debold, and Peter Goldberger; and for the Wash-
ington Legal Foundation et al. by Daniel J. Popeo and Paul D. Kamenar.

Alexandra A. E. Shapiro and Douglas A. Berman filed a brief for the
New York Council of Defense Lawyers as amicus curiae.
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tence that constitutes a substantial variance from the Guide-
lines be justified by extraordinary circumstances. See
Claiborne v. United States, 549 U. S. 1016 (2006). We did
not have the opportunity to answer this question because the
case was mooted by Claiborne’s untimely death. Claiborne
v. United States, 551 U.S. 87 (2007) (per curiam). We
granted certiorari in the case before us today in order to
reach that question, left unanswered last Term. 551 U.S.
1113 (2007). We now hold that, while the extent of the dif-
ference between a particular sentence and the recommended
Guidelines range is surely relevant, courts of appeals must
review all sentences—whether inside, just outside, or sig-
nificantly outside the Guidelines range—under a deferential
abuse-of-discretion standard. We also hold that the sen-
tence imposed by the experienced District Judge in this case
was reasonable.
I

In February or March 2000, petitioner Brian Gall, a
second-year college student at the University of Iowa, was
invited by Luke Rinderknecht to join an ongoing enterprise
distributing a controlled substance popularly known as “ec-
stasy.”! Gall—who was then a user of ecstasy, cocaine, and
marijuana—accepted the invitation. During the ensuing
seven months, Gall delivered ecstasy pills, which he received
from Rinderknecht, to other conspirators, who then sold
them to consumers. He netted over $30,000.

A month or two after joining the conspiracy, Gall stopped
using ecstasy. A few months after that, in September 2000,
he advised Rinderknecht and other co-conspirators that he
was withdrawing from the conspiracy. He has not sold ille-
gal drugs of any kind since. He has, in the words of the
District Court, “self-rehabilitated.” App. 75. He gradua-
ted from the University of Iowa in 2002, and moved first to

! Ecstasy is sometimes called “MDMA” because its scientific name is
“methylenedioxymethamphetamine.” App. 24, 118.
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Arizona, where he obtained a job in the construction indus-
try, and later to Colorado, where he earned $18 per hour as
a master carpenter. He has not used any illegal drugs since
graduating from college.

After Gall moved to Arizona, he was approached by fed-
eral law enforcement agents who questioned him about his
involvement in the ecstasy distribution conspiracy. Gall ad-
mitted his limited participation in the distribution of ecstasy,
and the agents took no further action at that time. On April
28, 2004—approximately 1% years after this initial interview,
and 3% years after Gall withdrew from the conspiracy—an
indictment was returned in the Southern District of Iowa
charging him and seven other defendants with participating
in a conspiracy to distribute ecstasy, cocaine, and marijuana,
that began in or about May 1996 and continued through Octo-
ber 30, 2002. The Government has never questioned the
truthfulness of any of Gall’s earlier statements or contended
that he played any role in, or had any knowledge of, other
aspects of the conspiracy described in the indictment.
When he received notice of the indictment, Gall moved back
to Iowa and surrendered to the authorities. While free on
his own recognizance, Gall started his own business in the
construction industry, primarily engaged in subcontracting
for the installation of windows and doors. In his first year,
his profits were over $2,000 per month.

Gall entered into a plea agreement with the Government,
stipulating that he was “responsible for, but did not necessar-
ily distribute himself, at least 2,500 grams of [ecstasy], or the
equivalent of at least 87.5 kilograms of marijuana.” Id.,
at 25. In the agreement, the Government acknowledged
that “on or about September of 2000,” Gall had communi-
cated his intent to stop distributing ecstasy to Rinderknecht
and other members of the conspiracy. Ibid. The agree-
ment further provided that recent changes in the Guidelines
that enhanced the recommended punishment for distributing
ecstasy were not applicable to Gall because he had with-
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drawn from the conspiracy prior to the effective date of
those changes.

In her presentence report, the probation officer concluded
that Gall had no significant criminal history; that he was not
an organizer, leader, or manager; and that his offense did not
involve the use of any weapons. The report stated that Gall
had truthfully provided the Government with all of the evi-
dence he had concerning the alleged offenses, but that his
evidence was not useful because he provided no new infor-
mation to the agents. The report also described Gall’s sub-
stantial use of drugs prior to his offense and the absence of
any such use in recent years. The report recommended a
sentencing range of 30 to 37 months of imprisonment.

The record of the sentencing hearing held on May 27, 2005,
includes a “small flood” of letters from Gall’s parents and
other relatives, his fiance, neighbors, and representatives of
firms doing business with him, uniformly praising his charac-
ter and work ethic. The transcript includes the testimony
of several witnesses and the District Judge’s colloquy with
the assistant United States attorney (AUSA) and with Gall.
The AUSA did not contest any of the evidence concerning
Gall’s law-abiding life during the preceding five years, but
urged that “the guidelines are appropriate and should be
followed,” and requested that the court impose a prison
sentence within the Guidelines range. Id., at 93. He men-
tioned that two of Gall’s co-conspirators had been sentenced
to 30 and 35 months, respectively, but upon further question-
ing by the District Court, he acknowledged that neither of
them had voluntarily withdrawn from the conspiracy.

The District Judge sentenced Gall to probation for a term
of 36 months. In addition to making a lengthy statement on
the record, the judge filed a detailed sentencing memoran-
dum explaining his decision, and provided the following
statement of reasons in his written judgment:

“The Court determined that, considering all the fac-
tors under 18 U. S. C. 3553(a), the Defendant’s explicit
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withdrawal from the conspiracy almost four years before
the filing of the Indictment, the Defendant’s post-offense
conduct, especially obtaining a college degree and the
start of his own successful business, the support of fam-
ily and friends, lack of criminal history, and his age at
the time of the offense conduct, all warrant the sentence
imposed, which was sufficient, but not greater than nec-
essary to serve the purposes of sentencing.” Id., at 117.

At the end of both the sentencing hearing and the sen-

tencing memorandum, the District Judge reminded Gall that
probation, rather than “an act of leniency,” is a “substantial
restriction of freedom.” Id., at 99, 125. In the memoran-
dum, he emphasized:

“[Gall] will have to comply with strict reporting condi-
tions along with a three-year regime of alcohol and drug
testing. He will not be able to change or make deci-
sions about significant circumstances in his life, such as
where to live or work, which are prized liberty interests,
without first seeking authorization from his Probation
Officer or, perhaps, even the Court. Of course, the De-
fendant always faces the harsh consequences that await
if he violates the conditions of his probationary term.”
Id., at 125.

Finally, the District Judge explained why he had con-

cluded that the sentence of probation reflected the serious-
ness of Gall’s offense and that no term of imprisonment was
necessary:

“Any term of imprisonment in this case would be
counter effective by depriving society of the contribu-
tions of the Defendant who, the Court has found, under-
stands the consequences of his criminal conduct and is
doing everything in his power to forge a new life. The
Defendant’s post-offense conduct indicates neither that
he will return to eriminal behavior nor that the Defend-
ant is a danger to society. In fact, the Defendant’s
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post-offense conduct was not motivated by a desire to
please the Court or any other governmental agency, but
was the pre-Indictment product of the Defendant’s own
desire to lead a better life.” Id., at 125-126.

II

The Court of Appeals reversed and remanded for resen-
tencing. Relying on its earlier opinion in United States v.
Claiborne, 439 F. 3d 479 (CAS8 2006), it held that a sentence
outside of the Guidelines range must be supported by a justi-
fication that “‘“is proportional to the extent of the difference
between the advisory range and the sentence imposed.”’”
446 F. 3d 884, 889 (CAS8 2006) (quoting Claiborne, 439 F. 3d,
at 481, in turn quoting United States v. Johnson, 427 F. 3d
423, 426-427 (CAT 2005)). Characterizing the difference
between a sentence of probation and the bottom of Gall’s
advisory Guidelines range of 30 months as “extraordinary”
because it amounted to “a 100% downward variance,” 446
F. 3d, at 889, the Court of Appeals held that such a variance
must be—and here was not—supported by extraordinary
circumstances.

Rather than making an attempt to quantify the value of
the justifications provided by the District Judge, the Court
of Appeals identified what it regarded as five separate errors
in the District Judge’s reasoning: (1) He gave “too much
weight to Gall’s withdrawal from the conspiracy”; (2) given
that Gall was 21 at the time of his offense, the District Judge
erroneously gave “significant weight” to studies showing im-
petuous behavior by persons under the age of 18; (3) he did
not “properly weigh” the seriousness of Gall’s offense; (4) he
failed to consider whether a sentence of probation would re-
sult in “unwarranted” disparities; and (5) he placed “too
much emphasis on Gall’s post-offense rehabilitation.” Id., at
889-890. As we shall explain, we are not persuaded that
these factors, whether viewed separately or in the aggre-
gate, are sufficient to support the conclusion that the District
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Judge abused his discretion. As a preface to our discussion
of these particulars, however, we shall explain why the Court
of Appeals’ rule requiring “proportional” justifications for
departures from the Guidelines range is not consistent with
our remedial opinion in United States v. Booker, 543 U. S.
220 (2005).

I11

In Booker we invalidated both the statutory provision, 18
U. S. C. §3553(b)(1) (2000 ed., Supp. IV), which made the Sen-
tencing Guidelines mandatory, and §3742(e) (2000 ed. and
Supp. IV), which directed appellate courts to apply a de novo
standard of review to departures from the Guidelines. Asa
result of our decision, the Guidelines are now advisory, and
appellate review of sentencing decisions is limited to deter-
mining whether they are “reasonable.” Our explanation of
“reasonableness” review in the Booker opinion made it pellu-
cidly clear that the familiar abuse-of-discretion standard of
review now applies to appellate review of sentencing deci-
sions. See 543 U. S., at 260-262; see also Rita, 5561 U. S., at
361-362 (STEVENS, J., concurring).

It is also clear that a district judge must give serious con-
sideration to the extent of any departure from the Guidelines
and must explain his conclusion that an unusually lenient or
an unusually harsh sentence is appropriate in a particular
case with sufficient justifications. For even though the
Guidelines are advisory rather than mandatory, they are, as
we pointed out in Rita, the product of careful study based
on extensive empirical evidence derived from the review of
thousands of individual sentencing decisions.? Id., at 349.

2Notably, not all of the Guidelines are tied to this empirical evidence.
For example, the Sentencing Commission departed from the empirical ap-
proach when setting the Guidelines range for drug offenses, and chose
instead to key the Guidelines to the statutory mandatory minimum sen-
tences that Congress established for such crimes. See United States Sen-
tencing Commission, Guidelines Manual § 1A1.1 (Nov. 2006) (USSG). This
decision, and its effect on a district judge’s authority to deviate from the
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In reviewing the reasonableness of a sentence outside the
Guidelines range, appellate courts may therefore take the
degree of variance into account and consider the extent of a
deviation from the Guidelines. We reject, however, an ap-
pellate rule that requires “extraordinary” circumstances to
justify a sentence outside the Guidelines range. We also re-
ject the use of a rigid mathematical formula that uses the
percentage of a departure as the standard for determining
the strength of the justifications required for a specific
sentence.

As an initial matter, the approaches we reject come too
close to creating an impermissible presumption of unreason-
ableness for sentences outside the Guidelines range. See
1d., at 354-355 (“The fact that we permit courts of appeals
to adopt a presumption of reasonableness does not mean that
courts may adopt a presumption of unreasonableness”).?
Even the Government has acknowledged that such a pre-
sumption would not be consistent with Booker. See Brief
for United States in Rita v. United States, O. T. 2006,
No. 06-5754, pp. 34-35.

The mathematical approach also suffers from infirmities of
application. On one side of the equation, deviations from

Guidelines range in a particular drug case, is addressed in Kimbrough v.
United States, post, p. 85.

3Several Courts of Appeals had rejected such a presumption of unrea-
sonableness even prior to our decision in Rita. See, e. g., United States
v. Howard, 454 F. 3d 700, 703 (CAT 2006) (“Although a sentence outside
the range does not enjoy the presumption of reasonableness that one
within the range does, it does not warrant a presumption of unreasonable-
ness”); United States v. Matheny, 450 F. 3d 633, 642 (CA6 2006) (“[TThis
court’s holding that sentences within the advisory guideline range are pre-
sumptively reasonable does not mean that sentences outside of that range
are presumptively unreasonable”); United States v. Myers, 439 F. 3d 415,
417 (CAS8 2006) (“We have determined that a sentence imposed within the
guidelines range is presumptively reasonable. While it does not follow
that a sentence outside the guidelines range is unreasonable, we review a
district court’s decision to depart from the appropriate guidelines range
for abuse of discretion” (citation omitted)).
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the Guidelines range will always appear more extreme—in
percentage terms—when the range itself is low, and a sen-
tence of probation will always be a 100% departure regard-
less of whether the Guidelines range is 1 month or 100 years.
Moreover, quantifying the variance as a certain percentage
of the maximum, minimum, or median prison sentence rec-
ommended by the Guidelines gives no weight to the “sub-
stantial restriction of freedom” involved in a term of super-
vised release or probation. App. 95.

We recognize that custodial sentences are qualitatively
more severe than probationary sentences of equivalent
terms. Offenders on probation are nonetheless subject to
several standard conditions that substantially restrict their
liberty. See United States v. Knights, 534 U.S. 112, 119
(2001) (“Inherent in the very nature of probation is that pro-
bationers ‘do not enjoy the absolute liberty to which every
citizen is entitled’” (quoting Griffin v. Wisconsin, 483 U. S.
868, 874 (1987); internal quotation marks omitted)).* Proba-
tioners may not leave the judicial district, move, or change
jobs without notifying, and in some cases receiving permis-
sion from, their probation officer or the court. They must
report regularly to their probation officer, permit unan-
nounced visits to their homes, refrain from associating with
any person convicted of a felony, and refrain from excessive
drinking. USSG §5B1.3. Most probationers are also sub-
ject to individual “special conditions” imposed by the court.
Gall, for instance, may not patronize any establishment that

4See also Advisory Council of Judges of National Council on Crime and
Delinquency, Guides for Sentencing 13-14 (1957) (“Probation is not
granted out of a spirit of leniency. . . . As the Wickersham Commission
said, probation is not merely ‘letting an offender off easily’”); 1 N. Cohen,
The Law of Probation and Parole §7:9 (2d ed. 1999) (“[T]he probation or
parole conditions imposed on an individual can have a significant impact
on both that person and society. . . . Often these conditions comprehen-
sively regulate significant facets of their day-to-day lives. . . . They may
become subject to frequent searches by government officials, as well as to
mandatory counseling sessions with a caseworker or psychotherapist”).
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derives more than 50% of its revenue from the sale of alcohol,
and must submit to random drug tests as directed by his
probation officer. App. 109.

On the other side of the equation, the mathematical ap-
proach assumes the existence of some ascertainable method
of assigning percentages to various justifications. Does
withdrawal from a conspiracy justify more or less than, say,
a 30% reduction? Does it matter that the withdrawal oc-
curred several years ago? Is it relevant that the with-
drawal was motivated by a decision to discontinue the use of
drugs and to lead a better life? What percentage, if any,
should be assigned to evidence that a defendant poses no
future threat to society, or to evidence that innocent third
parties are dependent on him? The formula is a classic ex-
ample of attempting to measure an inventory of apples by
counting oranges.’

Most importantly, both the exceptional circumstances re-
quirement and the rigid mathematical formulation reflect a
practice—common among courts that have adopted “propor-
tional review”—of applying a heightened standard of review
to sentences outside the Guidelines range. This is inconsist-
ent with the rule that the abuse-of-discretion standard of
review applies to appellate review of all sentencing deci-
sions—whether inside or outside the Guidelines range.

As we explained in Rita, a district court should begin all
sentencing proceedings by correctly calculating the applica-
ble Guidelines range. See 551 U. S., at 347-348. As a mat-
ter of administration and to secure nationwide consistency,
the Guidelines should be the starting point and the initial
benchmark. The Guidelines are not the only consideration,
however. Accordingly, after giving both parties an opportu-
nity to argue for whatever sentence they deem appropriate,
the district judge should then consider all of the §3553(a)

5Notably, when the Court of Appeals explained its disagreement with
the District Judge’s decision in this case, it made no attempt to quantify
the strength of any of the mitigating circumstances.
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factors to determine whether they support the sentence re-
quested by a party.® In so doing, he may not presume that
the Guidelines range is reasonable. See id., at 351. He
must make an individualized assessment based on the facts
presented. If he decides that an outside-Guidelines sen-
tence is warranted, he must consider the extent of the devia-
tion and ensure that the justification is sufficiently compel-
ling to support the degree of the variance. We find it
uncontroversial that a major departure should be supported
by a more significant justification than a minor one. After
settling on the appropriate sentence, he must adequately ex-
plain the chosen sentence to allow for meaningful appellate
review and to promote the perception of fair sentencing.
Id., at 356-358.

6Section 3553(a) lists seven factors that a sentencing court must con-
sider. The first factor is a broad command to consider “the nature and
circumstances of the offense and the history and characteristics of the
defendant.” 18 U. S. C. §3553(a)(1). The second factor requires the con-
sideration of the general purposes of sentencing, including:

“the need for the sentence imposed—

“(A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense;

“(B) to afford adequate deterrence to criminal conduct;

“(C) to protect the public from further crimes of the defendant; and

“(D) to provide the defendant with needed educational or vocational
training, medical care, or other correctional treatment in the most effec-
tive manner.” §3553(a)(2).

The third factor pertains to “the kinds of sentences available,”
§3553(a)(3); the fourth to the Sentencing Guidelines; the fifth to any rele-
vant policy statement issued by the Sentencing Commission; the sixth to
“the need to avoid unwarranted sentence disparities,” § 3553(a)(6); and the
seventh to “the need to provide restitution to any victim,” §3553(a)(7).
Preceding this list is a general directive to “impose a sentence sufficient,
but not greater than necessary, to comply with the purposes” of sentencing
described in the second factor. §3553(a) (2000 ed., Supp. V). The fact
that §3553(a) explicitly directs sentencing courts to consider the Guide-
lines supports the premise that district courts must begin their analysis
with the Guidelines and remain cognizant of them throughout the sentenc-
ing process.
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Regardless of whether the sentence imposed is inside or
outside the Guidelines range, the appellate court must re-
view the sentence under an abuse-of-discretion standard. It
must first ensure that the district court committed no sig-
nificant procedural error, such as failing to calculate (or im-
properly calculating) the Guidelines range, treating the
Guidelines as mandatory, failing to consider the §3553(a) fac-
tors, selecting a sentence based on clearly erroneous facts,
or failing to adequately explain the chosen sentence—includ-
ing an explanation for any deviation from the Guidelines
range. Assuming that the district court’s sentencing deci-
sion is procedurally sound, the appellate court should then
consider the substantive reasonableness of the sentence im-
posed under an abuse-of-discretion standard. When con-
ducting this review, the court will, of course, take into ac-
count the totality of the circumstances, including the extent
of any variance from the Guidelines range. If the sentence
is within the Guidelines range, the appellate court may, but
is not required to, apply a presumption of reasonableness.
Id., at 347. But if the sentence is outside the Guidelines
range, the court may not apply a presumption of unreason-
ableness. It may consider the extent of the deviation, but
must give due deference to the district court’s decision that
the §3553(a) factors, on a whole, justify the extent of the
variance. The fact that the appellate court might reason-
ably have concluded that a different sentence was appro-
priate is insufficient to justify reversal of the district court.

Practical considerations also underlie this legal principle.
“The sentencing judge is in a superior position to find facts
and judge their import under §3553(a) in the individual case.
The judge sees and hears the evidence, makes credibility de-
terminations, has full knowledge of the facts and gains in-
sights not conveyed by the record.” Brief for Federal Pub-
lic and Community Defenders et al. as Amici Curiae 16.
“The sentencing judge has access to, and greater familiarity
with, the individual case and the individual defendant before
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him than the Commission or the appeals court.” Rita, 551
U. S., at 357-358. Moreover, “[d]istrict courts have an insti-
tutional advantage over appellate courts in making these
sorts of determinations, especially as they see so many more
Guidelines cases than appellate courts do.” Koon v. United
States, 518 U. S. 81, 98 (1996).

“It has been uniform and constant in the federal judicial
tradition for the sentencing judge to consider every con-
victed person as an individual and every case as a unique
study in the human failings that sometimes mitigate, some-
times magnify, the crime and the punishment to ensue.” Id.,
at 1132 The uniqueness of the individual case, however,
does not change the deferential abuse-of-discretion standard
of review that applies to all sentencing decisions. As we
shall now explain, the opinion of the Court of Appeals in this
case does not reflect the requisite deference and does not

"District judges sentence, on average, 117 defendants every year. Ad-
ministrative Office of United States Courts, 2006 Federal Court Manage-
ment Statistics 167. The District Judge in this case, Judge Pratt, has
sentenced over 990 offenders over the course of his career. United States
v. Likens, 464 F. 3d 823, 827, n. 1 (CA8 2006) (Bright, J., dissenting). Only
a relatively small fraction of these defendants appeal their sentence on
reasonableness grounds. See Koomn, 518 U. S., at 98 (“In 1994, for exam-
ple, 93.9% of Guidelines cases were not appealed”); Likens, 464 F. 3d, at
827, n. 1 (Bright, J., dissenting) (noting that the District Judge had sen-
tenced hundreds of defendants and that “[w]e have reviewed only a minis-
cule number of those cases”); cf. United States Sentencing Commission,
2006 Sourcebook of Federal Sentencing Statistics 135-152.

81t is particularly revealing that when we adopted an abuse-of-
discretion standard in Koon, we explicitly rejected the Government’s ar-
gument that “de novo review of departure decisions is necessary ‘to pro-
tect against unwarranted disparities arising from the differing sentencing
approaches of individual district judges.”” 518 U. S., at 97 (quoting Brief
for United States, 0. T. 1995, No. 94-1664, p. 12). Even then we were
satisfied that a more deferential abuse-of-discretion standard could suc-
cessfully balance the need to “reduce unjustified disparities” across the
Nation and “consider every convicted person as an individual.” 518
U. S, at 113.
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support the conclusion that the District Court abused its
discretion.
Iv

As an initial matter, we note that the District Judge com-
mitted no significant procedural error. He correctly calcu-
lated the applicable Guidelines range, allowed both parties to
present arguments as to what they believed the appropriate
sentence should be, considered all of the §3553(a) factors,
and thoroughly documented his reasoning. The Court of
Appeals found that the District Judge erred in failing to give
proper weight to the seriousness of the offense, as required
by §3553(a)(2)(A), and failing to consider whether a sentence
of probation would create unwarranted disparities, as re-
quired by §3553(a)(6). We disagree.

Section 3553(a)(2)(A) requires judges to consider “the need
for the sentence imposed . . . to reflect the seriousness of the
offense, to promote respect for the law, and to provide just
punishment for the offense.” The Court of Appeals con-
cluded that “the district court did not properly weigh the
seriousness of Gall’s offense” because it “ignored the serious
health risks ecstasy poses.” 446 F. 3d, at 890. Contrary to
the Court of Appeals’ conclusion, the Distriet Judge plainly
did consider the seriousness of the offense. See, e. g., App.
99 (“The Court, however, is bound to impose a sentence that
reflects the seriousness of joining a conspiracy to distribute
MDMA or Ecstasy”); id., at 122.° It is true that the District

9The District Judge also gave specific consideration to the fact—not
directly taken into account by the Guidelines—that Gall netted $30,000
from his participation in the conspiracy. He noted, however:
“[TThis fact can be viewed from different perspectives. On the one hand,
[Gall] should be punished for profiting from a criminal scheme. . .. On the
other hand, [Gall], who is from a working-class family and has few financial
resources, decided to turn his back on what, for him, was a highly profit-
able venture. . . . The Court can not consider, for the purposes of sentenc-
ing, one side of the financial aspect of the offense conduct without consider-
ing the other.” App. 123-124, n. 3.
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Judge did not make specific reference to the (unquestionably
significant) health risks posed by ecstasy, but the prosecutor
did not raise ecstasy’s effects at the sentencing hearing.
Had the prosecutor raised the issue, specific discussion of the
point might have been in order, but it was not incumbent on
the District Judge to raise every conceivably relevant issue
on his own initiative.

The Government’s legitimate concern that a lenient sen-
tence for a serious offense threatens to promote disrespect
for the law is at least to some extent offset by the fact that
seven of the eight defendants in this case have been sen-
tenced to significant prison terms. Moreover, the unique
facts of Gall’'s situation provide support for the District
Judge’s conclusion that, in Gall’s case, “a sentence of impris-
onment may work to promote not respect, but derision, of
the law if the law is viewed as merely a means to dispense
harsh punishment without taking into account the real con-
duct and circumstances involved in sentencing.” Id., at 126.

Section 35563(a)(6) requires judges to consider “the need
to avoid unwarranted sentence disparities among defendants
with similar records who have been found guilty of similar
conduct.” The Court of Appeals stated that “the record
does not show that the district court considered whether a
sentence of probation would result in unwarranted dispari-
ties.” 446 F. 3d, at 890. As with the seriousness of the
offense conduct, avoidance of unwarranted disparities was
clearly considered by the Sentencing Commission when set-
ting the Guidelines ranges. Since the District Judge cor-
rectly calculated and carefully reviewed the Guidelines
range, he necessarily gave significant weight and consider-
ation to the need to avoid unwarranted disparities.

Moreover, as we understand the colloquy between the Dis-
trict Judge and the AUSA, it seems that the judge gave spe-
cific attention to the issue of disparity when he inquired
about the sentences already imposed by a different judge on
two of Gall’s codefendants. The AUSA advised the District
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Judge that defendant Harbison had received a 30-month sen-
tence and that Gooding had received 35 months. The follow-
ing colloquy then occurred:

“THE COURT: . .. You probably know more about
this than anybody. How long did those two stay in the
conspiracy, and did they voluntarily withdraw?

“MR. GRIESS: They did not.

“THE COURT: They did not?

“MR. GRIESS: They did not voluntarily withdraw.
And they were in the conspiracy, I think, for a shorter
period of time, but at the very end.

“THE COURT: Okay. Thank you.

“MR. GRIESS: A significant difference there, Your
Honor, is that they were in the conspiracy after the
guidelines changed and, therefore, were sentenced at a
much higher level because of that.” App. 88.

A little later Mr. Griess stated: “The last thing I want to
talk about goes to sentencing disparity . ... Obviously, the
Court is cognizant of that and wants to avoid any unwar-
ranted sentencing disparities.” Id., at 89. He then dis-
cussed at some length the sentence of 36 months imposed on
another codefendant, Jarod Yoder, whose participation in the
conspiracy was roughly comparable to Gall’s. Griess volun-
tarily acknowledged three differences between Yoder and
Gall: Yoder was in the conspiracy at its end and therefore
was sentenced under the more severe Guidelines, he had a
more serious criminal history, and he did not withdraw from
the conspiracy.

From these facts, it is perfectly clear that the District
Judge considered the need to avoid unwarranted disparities,
but also considered the need to avoid unwarranted similari-
ties among other co-conspirators who were not similarly situ-
ated. The District Judge regarded Gall’s voluntary with-
drawal as a reasonable basis for giving him a less severe
sentence than the three codefendants discussed with the
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AUSA, who neither withdrew from the conspiracy nor reha-
bilitated themselves as Gall had done. We also note that
neither the Court of Appeals nor the Government has called
our attention to a comparable defendant who received a more
severe sentence.

Since the District Court committed no procedural error,
the only question for the Court of Appeals was whether the
sentence was reasonable—i. e., whether the District Judge
abused his discretion in determining that the §3553(a) fac-
tors supported a sentence of probation and justified a sub-
stantial deviation from the Guidelines range. As we shall
now explain, the sentence was reasonable. The Court of
Appeals’ decision to the contrary was incorrect and failed to
demonstrate the requisite deference to the District Judge’s
decision.

v

The Court of Appeals gave virtually no deference to the
District Court’s decision that the §3553(a) factors justified
a significant variance in this case. Although the Court of
Appeals correctly stated that the appropriate standard of
review was abuse of discretion, it engaged in an analysis that
more closely resembled de novo review of the facts presented
and determined that, in its view, the degree of variance was
not warranted.

The Court of Appeals thought that the District Court
“gave too much weight to Gall’s withdrawal from the conspir-
acy because the court failed to acknowledge the significant
benefit Gall received from being subject to the 1999 Guide-
lines.” 1 446 F. 3d, at 889. This criticism is flawed in that
it ignores the critical relevance of Gall’s voluntary with-
drawal, a circumstance that distinguished his conduct not
only from that of all his codefendants, but from the vast ma-

The Court of Appeals explained that under the current Guidelines,
which treat ecstasy more harshly, Gall's base offense level would have
been 32, eight levels higher than the base offense level imposed under the
1999 Guidelines.
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jority of defendants convicted of conspiracy in federal court.
The District Court quite reasonably attached great weight
to the fact that Gall voluntarily withdrew from the conspir-
acy after deciding, on his own initiative, to change his life.
This lends strong support to the District Court’s conclusion
that Gall is not going to return to criminal behavior and is
not a danger to society. See 18 U. S. C. §§3553(a)(2)(B), (C).
Compared to a case where the offender’s rehabilitation oc-
curred after he was charged with a crime, the District Court
here had greater justification for believing Gall’s turnaround
was genuine, as distinet from a transparent attempt to build
a mitigation case.

The Court of Appeals thought the District Judge “gave
significant weight to an improper factor” when he compared
Gall’s sale of ecstasy when he was a 21-year-old adult to the
“impetuous and ill-considered” actions of persons under the
age of 18. 446 F. 3d, at 890. The appellate court correctly
observed that the studies cited by the District Judge do not
explain how Gall’s “specific behavior in the instant case was
impetuous or ill-considered.” Ibid.

In that portion of his sentencing memorandum, however,
the judge was discussing the “character of the defendant,”
not the nature of his offense. App. 122. He noted that
Gall’s criminal history included a ticket for underage drink-
ing when he was 18 years old and possession of marijuana
that was contemporaneous with his offense in this case. In
summary, the District Judge observed that all of Gall’s crimi-
nal history, “including the present offense, occurred when he
was twenty-one-years old or younger” and appeared “to
stem from his addictions to drugs and alcohol.” Id., at 122
123. The District Judge appended a long footnote to his dis-
cussion of Gall’s immaturity. The footnote includes an ex-
cerpt from our opinion in Roper v. Simmons, 543 U. S. 551,
569 (2005), which quotes a study stating that a lack of matu-
rity and an undeveloped sense of responsibility are qualities
that “‘often result in impetuous and ill-considered actions.””
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The District Judge clearly stated the relevance of these stud-
ies in the opening and closing sentences of the footnote:

“Immaturity at the time of the offense conduct is not
an inconsequential consideration. Recent studies on
the development of the human brain conclude that
human brain development may not become complete
until the age of twenty-five. . . . [T]he recent [National
Institutes of Health] report confirms that there is no
bold line demarcating at what age a person reaches full
maturity. While age does not excuse behavior, a sen-
tencing court should account for age when inquiring into
the conduct of a defendant.” App. 123, n. 2.

Given the dramatic contrast between Gall’s behavior be-
fore he joined the conspiracy and his conduct after with-
drawing, it was not unreasonable for the District Judge to
view Gall’'s immaturity at the time of the offense as a miti-
gating factor, and his later behavior as a sign that he had
matured and would not engage in such impetuous and ill-
considered conduct in the future. Indeed, his consideration
of that factor finds support in our cases. See, e. g., Johnson
v. Texas, 509 U. S. 350, 367 (1993) (holding that a jury was
free to consider a 19-year-old defendant’s youth when deter-
mining whether there was a probability that he would con-
tinue to commit violent acts in the future and stating that
“‘youth is more than a chronological fact. It is a time and
condition of life when a person may be most susceptible to
influence and to psychological damage’” (quoting Eddings v.
Oklahoma, 455 U. S. 104, 115 (1982))).

Finally, the Court of Appeals thought that, even if Gall’'s
rehabilitation was dramatic and permanent, a sentence of
probation for participation as a middleman in a conspiracy
distributing 10,000 pills of ecstasy “lies outside the range of
choice dictated by the facts of the case.” 446 F. 3d, at 890
(internal quotation marks omitted). If the Guidelines were
still mandatory, and assuming the facts did not justify a
Guidelines-based downward departure, this would provide a
sufficient basis for setting aside Gall’s sentence because the
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Guidelines state that probation alone is not an appropriate
sentence for comparable offenses.!!’ But the Guidelines are
not mandatory, and thus the “range of choice dictated by the
facts of the case” is significantly broadened. Moreover, the
Guidelines are only one of the factors to consider when im-
posing sentence, and § 3553(a)(3) directs the judge to consider
sentences other than imprisonment.

We also note that the Government did not argue below,
and has not argued here, that a sentence of probation could
never be imposed for a crime identical to Gall’s. Indeed, it
acknowledged that probation could be permissible if the rec-
ord contained different—but in our view, no more compel-
ling—mitigating evidence. Tr. of Oral Arg. 37-38 (stating
that probation could be an appropriate sentence, given the
exact same offense, if “there are compelling family circum-
stances where individuals will be very badly hurt in the de-
fendant’s family if no one is available to take care of them”).

The District Court quite reasonably attached great weight
to Gall’s self-motivated rehabilitation, which was undertaken
not at the direction of, or under supervision by, any court,
but on his own initiative. This also lends strong support to
the conclusion that imprisonment was not necessary to deter
Gall from engaging in future criminal conduct or to protect
the public from his future criminal acts. See 18 U.S. C.
§§3553(a)(2)(B), (C).

The Court of Appeals clearly disagreed with the District
Judge’s conclusion that consideration of the §3553(a) factors
justified a sentence of probation; it believed that the circum-
stances presented here were insufficient to sustain such a
marked deviation from the Guidelines range. But it is not
for the Court of Appeals to decide de novo whether the justi-
fication for a variance is sufficient or the sentence reasonable.
On abuse-of-discretion review, the Court of Appeals should
have given due deference to the District Court’s reasoned

11 Specifically, probation is not recommended under the Guidelines when
the applicable Guidelines range is outside Zone A of the sentencing table
as it is here. USSG §5B1.1.
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and reasonable decision that the §3553(a) factors, on the
whole, justified the sentence. Accordingly, the judgment of
the Court of Appeals is reversed.

It is so ordered.

JUSTICE SCALIA, concurring.

I join the opinion of the Court.

In Rita v. United States, 551 U.S. 338, 370-375 (2007)
(opinion concurring in part and concurring in judgment),
I wrote separately to state my view that any appellate re-
view of sentences for substantive reasonableness will neces-
sarily result in a sentencing scheme constitutionally indistin-
guishable from the mandatory Guidelines struck down in
United States v. Booker, 543 U. S. 220 (2005). Whether a
sentencing scheme uses mandatory Guidelines, a “propor-
tionality test” for Guidelines variances, or a deferential
abuse-of-discretion standard, there will be some sentences
upheld only on the basis of additional judge-found facts.

Although I continue to believe that substantive-
reasonableness review is inherently flawed, I give stare deci-
sis effect to the statutory holding of Rita. The highly defer-
ential standard adopted by the Court today will result in
far fewer unconstitutional sentences than the proportionality
standard employed by the Eighth Circuit. Moreover, as I
noted in Rita, the Court has not foreclosed as-applied consti-
tutional challenges to sentences. The door therefore re-
mains open for a defendant to demonstrate that his sentence,
whether inside or outside the advisory Guidelines range,
would not have been upheld but for the existence of a fact
found by the sentencing judge and not by the jury.

JUSTICE SOUTER, concurring.

I join the Court’s opinion here, as I do in today’s compan-
ion case of Kimbrough v. United States, post, p. 85, which
follow United States v. Booker, 543 U. S. 220 (2005), and Rita
v. United States, 551 U.S. 338 (2007). My disagreements
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with holdings in those earlier cases are not the stuff of for-
mally perpetual dissent, but I see their objectionable points
hexing our judgments today, see id., at 389-392 (SOUTER, J.,
dissenting), and Booker, supra, at 272 (STEVENS, J., dissent-
ing in part). After Booker’s remedial holding, I continue to
think that the best resolution of the tension between sub-
stantial consistency throughout the system and the right of
jury trial would be a new Act of Congress: reestablishing
a statutory system of mandatory sentencing guidelines
(though not identical to the original in all points of detail),
but providing for jury findings of all facts necessary to set
the upper range of sentencing discretion. See Rita, supra,
at 392.

JUSTICE THOMAS, dissenting.

Consistent with my dissenting opinion in Kimbrough v.
United States, post, p. 114, I would affirm the judgment of
the Court of Appeals because the District Court committed
statutory error when it departed below the applicable Guide-
lines range.

JUSTICE ALITO, dissenting.

The fundamental question in this case is whether, under
the remedial decision in United States v. Booker, 543 U. S.
220 (2005), a district court must give the policy decisions
that are embodied in the Sentencing Guidelines at least some
significant weight in making a sentencing decision. I would
answer that question in the affirmative and would therefore
affirm the decision of the Court of Appeals.

I

In Booker, a bare majority held that the Sentencing Re-
form Act of 1984 (Sentencing Reform Act), as amended, 18
U.S. C. §3551 et seq., 28 U.S. C. §991 et seq., violated the
Sixth Amendment insofar as it required district judges to
follow the United States Sentencing Guidelines, but another
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bare majority held that this defect could be remedied by ex-
cising the two statutory provisions, 18 U. S. C. §§3553(b)(1)
and 3742(e) (2000 ed. and Supp. IV), that made compliance
with the Guidelines mandatory. As a result of these two
holdings, the lower federal courts were instructed that
the Guidelines must be regarded as “effectively advisory,”
Booker, 543 U. S., at 245, and that individual sentencing deci-
sions are subject to appellate review for “‘reasonableness,’”
1d., at 262. The Booker remedial opinion did not explain ex-
actly what it meant by a system of “advisory” guidelines or
by “reasonableness” review, and the opinion is open to differ-
ent interpretations.

It is possible to read the opinion to mean that district
judges, after giving the Guidelines a polite nod, may then
proceed essentially as if the Sentencing Reform Act had
never been enacted. This is how two of the dissents inter-
preted the Court’s opinion. JUSTICE STEVENS wrote that
sentencing judges had “regain[ed] the unconstrained discre-
tion Congress eliminated in 1984” when it enacted the Sen-
tencing Reform Act. Id., at 297. JUSTICE SCALIA stated
that “logic compels the conclusion that the sentencing judge
... has full discretion, as full as what he possessed before the
Act was passed, to sentence anywhere within the statutory
range.” Id., at 305.

While this is a possible understanding of the remedial
opinion, a better reading is that sentencing judges must still
give the Guidelines’ policy decisions some significant weight
and that the courts of appeals must still police compliance.
In a key passage, the remedial opinion stated:

“The district courts, while not bound to apply the
Guidelines, must consult those Guidelines and take
them into account when sentencing. See 18 U.S. C. A.
§§3553(a)(4), (5) (Supp. 2004). But compare post, at 305
(SCALIA, J., dissenting in part) (claiming that the sen-
tencing judge has the same discretion ‘he possessed be-
fore the Act was passed’). The courts of appeals review
sentencing decisions for unreasonableness. These fea-
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tures of the remaining system, while not the system
Congress enacted, nonetheless continue to move sen-
tencing in Congress’ preferred direction, helping to
avoid excessive sentencing disparities while maintain-
ing flexibility sufficient to individualize sentences where
necessary.” Id., at 264-265 (emphasis added).

The implication of this passage is that district courts are
still required to give some deference to the policy decisions
embodied in the Guidelines and that appellate review must
monitor compliance. District courts must not only “consult”
the Guidelines, they must “take them into account.” Id., at
264. In addition, the passage distances the remedial major-
ity from JUSTICE SCALIA’s position that, under an advisory
Guidelines scheme, a district judge would have “discretion
to sentence anywhere within the ranges authorized by stat-
ute” so long as the judge “state[d] that ‘this court does not
believe that the punishment set forth in the Guidelines is
appropriate for this sort of offense.”” Id., at 305 (opinion
dissenting in part).

Moreover, in the passage quoted above and at other points
in the remedial opinion, the Court expressed confidence that
appellate review for reasonableness would help to avoid
“‘excessive sentencing disparities’” and “would tend to iron
out sentencing differences.” Id., at 263. Indeed, a major
theme of the remedial opinion, as well as our decision last
Term in Rita v. United States, 551 U. S. 338 (2007), was that
the post-Booker sentencing regime would still promote the
Sentencing Reform Act’s goal of reducing sentencing dispari-
ties. See, e. g., 551 U. S., at 348, 349, 354; Booker, 543 U. S.,
at 259-260, 263-264.

It is unrealistic to think this goal can be achieved over the
long term if sentencing judges need only give lipservice to
the Guidelines. The other sentencing factors set out in
§35b3(a) are so broad that they impose few real restraints
on sentencing judges. See id., at 305 (SCALIA, J., dissenting
in part). Thus, if judges are obligated to do no more than
consult the Guidelines before deciding upon the sentence
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that is, in their independent judgment, sufficient to serve the
other §3553(a) factors, federal sentencing will not “move . . .
in Congress’ preferred direction.” Id., at 264 (opinion of the
Court). On the contrary, sentencing disparities will gradu-
ally increase. Appellate decisions affirming sentences that
diverge from the Guidelines (such as the Court’s decision
today) will be influential, and the sentencing habits devel-
oped during the pre-Booker era will fade.

Finally, in reading the Booker remedial opinion, we should
not forget the decision’s constitutional underpinnings.
Booker and its antecedents are based on the Sixth Amend-
ment right to trial by jury. The Court has held that (at least
under a mandatory guidelines system) a defendant has the
right to have a jury, not a judge, find facts that increase
the defendant’s authorized sentence. See id., at 230-232;
Blakely v. Washington, 542 U. S. 296, 303-304 (2004). It is
telling that the rules set out in the Court’s opinion in the
present case have nothing to do with juries or factfinding
and, indeed, that not one of the facts that bears on petition-
er’s sentence is disputed. What is at issue, instead, is the
allocation of the authority to decide issues of substantive
sentencing policy, an issue on which the Sixth Amendment
says absolutely nothing. The yawning gap between the
Sixth Amendment and the Court’s opinion should be enough
to show that the Blakely-Booker line of cases has gone
astray.

In Blakely, the Court drew a distinction—between judicial
factfinding under a guidelines system and judicial factfinding
under a discretionary sentencing system, see 542 U. S., at
309-310—that, in my judgment, cannot be defended as a
matter of principle. It would be a coherent principle to hold
that any fact that increases a defendant’s sentence beyond
the minimum required by the jury’s verdict of guilt must be
found by a jury. Such a holding, however, would clash with
accepted sentencing practice at the time of the adoption of
the Sixth Amendment. By that time, many States had
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enacted criminal statutes that gave trial judges the discre-
tion to select a sentence from within a prescribed range,! and
the First Congress enacted federal criminal statutes that
were cast in this mold. See An Act for the Punishment of
certain Crimes against the United States, 1 Stat. 112.2

1To take some examples, Connecticut, as of 1784, punished burglary and
robbery without violence with imprisonment of up to 10 years “at the
Discretion of the Superior Court before whom the Conviction is had.”
See Acts and Laws of the State of Connecticut 18 (1784). A 1749 Dela-
ware law punished assault of a parent with imprisonment of up to 18
months. Laws of the State of Delaware 306 (1797). A 1793 Maryland
law gave courts the ability to, “in their discretion, adjudge” criminal de-
fendants “to serve and labour for any time, in their discretion, not exceed-
ing” specified terms of years. Digest of the Laws of Maryland 196 (T.
Herty ed. 1799). By 1785, Massachusetts allowed judges to sentence
criminals convicted of a variety of offenses, including assault and man-
slaughter, “according to the aggravation of the offense,” or “at the discre-
tion of the Court.” The Perpetual Laws, of the Commonwealth of Massa-
chusetts (1788), reprinted in The First Laws of The Commonwealth of
Massachusetts 244-252 (J. Cushing comp. 1981). In 1791, New Hampshire
passed a law punishing certain assaults with imprisonment of up to two
years, and forgery with imprisonment of up to three years, at the court’s
discretion. See Laws of the State of New Hampshire (1792). New Jer-
sey, New York, North Carolina, Pennsylvania, Rhode Island, and South
Carolina likewise enacted criminal statutes providing for indeterminate
sentences of imprisonment at the discretion of the court either before, or
in the immediate wake of, the ratification of the Sixth Amendment. See,
e.g., Laws of the State of New Jersey 210-218 (1800) (detailing laws
passed in 1796); 2 Laws of the State of New York 45-48, 211, 242-248, 390
(1789); Laws of the State of North Carolina 288, 389 (J. Iredell ed. 1791);
An Abridgment of the Laws of Pennsylvania 1-47 (C. Read ed. 1801) (de-
tailing laws passed 1790-1794); Public Laws of the State of Rhode Island
and Providence Plantations 584-600 (1798); Public Laws of the State of
South Carolina 55, 61, 257, 497 (J. Grimke ed. 1790).

2We have often looked to laws passed by the First Congress to aide
interpretation of the Bill of Rights, which that Congress proposed. See,
e. 9., Harmelin v. Michigan, 501 U. S. 957, 980 (1991) (opinion of SCALIA,
J.) (noting, while interpreting the Eighth Amendment, that “[t]he actions
of the First Congress . . . are of course persuasive evidence of what the
Constitution means”); Marsh v. Chambers, 463 U. S. 783, 788-790 (1983)
(looking to the actions of the First Congress in interpreting the First



66 GALL v. UNITED STATES

ALITO, J., dissenting

Under a sentencing system of this type, trial judges inevi-
tably make findings of fact (albeit informally) that increase
sentences beyond the minimum required by the jury’s ver-
dict. For example, under a statute providing that the pun-
ishment for burglary is, say, imprisonment for up to « years,
the sentencing court might increase the sentence that it
would have otherwise imposed by some amount based on
evidence introduced at trial that the defendant was armed
or that, before committing the crime, the defendant had told
a confederate that he would kill the occupants if they awak-
ened during the burglary. The only difference between this
sort of factfinding and the type that occurs under a guide-
lines system is that factfinding under a guidelines system is
explicit and the effect of each critical finding is quantified.
But in both instances, facts that cause a defendant to spend
more time in prison are found by judges, not juries, and
therefore no distinction can be drawn as a matter of Sixth
Amendment principle.

The Court’s acceptance of this distinction also produced
strange collateral consequences. A sentencing system that
gives trial judges the discretion to sentence within a speci-
fied range not only permits judicial factfinding that may in-
crease a sentence, such a system also gives individual judges
discretion to implement their own sentencing policies. This
latter feature, whether wise or unwise, has nothing to do
with the concerns of the Sixth Amendment, and a principal
objective of the Sentencing Reform Act was to take this
power out of the hands of individual district judges.

The Booker remedy, however, undid this congressional
choice. In curing the Sentencing Reform Act’s perceived
defect regarding judicial factfinding, Booker restored to the
district courts at least a measure of the policymaking author-

Amendment); Carroll v. United States, 267 U. S. 132, 150-152 (1925) (look-
ing to the actions of the First Congress in interpreting the Fourth
Amendment).
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ity that the Sentencing Reform Act had taken away. (How
much of this authority was given back is, of course, the
issue here.)

I recognize that the Court is committed to the Blakely-
Booker line of cases, but we are not required to continue
along a path that will take us further and further off course.
Because the Booker remedial opinion may be read to require
sentencing judges to give weight to the Guidelines, I would
adopt that interpretation and thus minimize the gap between
what the Sixth Amendment requires and what our cases
have held.

II

A

Read fairly, the opinion of the Court of Appeals holds that
the District Court did not properly exercise its sentencing
discretion because it did not give sufficient weight to the
policy decisions reflected in the Guidelines. Petitioner was
convicted of a serious crime, conspiracy to distribute “ec-
stasy.” He distributed thousands of pills and made between
$30,000 and $40,000 in profit. Although he eventually left
the conspiracy, he did so because he was worried about ap-
prehension. The Sentencing Guidelines called for a term of
imprisonment of 30 to 37 months, but the District Court im-
posed a term of probation.

Compelled to interpret the Booker remedial opinion, the
District Court, it appears, essentially chose the interpreta-
tion outlined in JUSTICE STEVENS’ and JUSTICE SCALIA’s dis-
sents. The District Court considered the sentence called for
by the Guidelines, but I see no evidence that the District
Court deferred to the Guidelines to any significant degree.
Rather, the court determined what it thought was ap-
propriate under the circumstances and sentenced petitioner
accordingly.

If the question before us was whether a reasonable jurist
could conclude that a sentence of probation was sufficient in
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this case to serve the purposes of punishment set out in 18
U