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ERRATA

In Escambia County v. McMillan, 466 U. S. 48 (1984) (per curiam), it
should appear that Thomas R. Santurri argued the motion of certain appel-
lants to dismiss the appeal, sua sponte, at the invitation of the Court.

502 U. S. 1v, NOTE 1, line 6: add the sentence “He was presented to the
Court on November 1, 1991.” between “1991” and “See”.

II
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WILLIAM H. REHNQUIST, CHIEF JUSTICE.
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

JOHN D. ASHCROFT, ATTORNEY GENERAL.
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WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
PAMELA TALKIN, MARSHAL.

LINDA S. MASLOW, ACTING LIBRARIAN.!
JUDITH A. GASKELL, LIBRARIAN.2
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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RETIREMENT OF LIBRARIAN AND APPOINTMENT
OF SUCCESSOR

SUPREME COURT OF THE UNITED STATES

THURSDAY, JUNE 26, 2003

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court today notes the retirement of Librarian Shelley
Dowling. Ms. Dowling served capably as the Court’s Li-
brarian for almost fifteen years. The Court thanks her for
her dedicated service. We wish her well in her retirement.
The Court has appointed Judith A. Gaskell as the Librarian.
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Respondents, who secured loans from petitioner national bank, filed a
state-court suit against the bank and two other petitioners, seeking
damages on the theory, among others, that the bank’s interest rates
violated “the common law usury doctrine” and an Alabama usury stat-
ute. The complaint did not refer to any federal law. Petitioners re-
moved the case to Federal District Court, asserting that the National
Bank Act governs the interest rate that a national bank may charge,
see 12 U. S. C. §85, that the rates charged to respondents complied with
§85, that §86 provides the exclusive remedies available against a na-
tional bank charging excessive interest, and that respondents’ action
was therefore one “arising under” federal law that could be removed
under 28 U. S. C. §1441. The District Court denied respondents’ mo-
tion to remand the case to state court, but certified the question
whether it had jurisdiction to the Eleventh Circuit. In reversing, the
latter court held that under the “well-pleaded complaint” rule, removal
is not permitted unless the complaint expressly alleges a federal claim,
and that the narrow exception known as the complete pre-emption doc-
trine did not apply because there was no evidence of clear congressional
intent to permit removal under §§85 and 86.

Held: Respondents’ cause of action arose only under federal law and could,
therefore, be removed under §1441. Pp. 6-11.
1
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Syllabus

(@) As a general rule, absent diversity jurisdiction, a case is not re-
movable if the complaint does not affirmatively allege a federal claim.
Potential defenses, including a federal statute’s pre-emptive effect,
Franchise Tax Bd. of Cal. v. Construction Laborers Vacation Trust for
Southern Cal., 463 U.S. 1, do not provide a basis for removal. One
exception to the general rule occurs when a federal statute completely
pre-empts a cause of action. Where this Court has found such pre-
emption, the federal statutes at issue—the Labor Management Rela-
tions Act, 1947, see Avco Corp. v. Machinists, 390 U.S. 557, and the
Employee Retirement Income Security Act of 1974, see Metropolitan
Life Ins. Co. v. Taylor, 481 U.S. 58—provided the exclusive cause of
action for the claim asserted and also set forth procedures and remedies
governing that cause of action. Pp. 6-8.

(b) Because respondents’ complaint expressly charged petitioners
with usury, Metropolitan Life, Avco, and Franchise Tax Bd. provide the
framework for answering the question whether the National Bank Act
provides the exclusive cause of action for usury claims against national
banks. Section 85 sets substantive limits on the interest rates that na-
tional banks may charge, while § 86 prescribes the remedies available to
borrowers who are charged higher rates and the procedures governing
such claims. If the interest charged here did not violate § 85 limits, the
statute pre-empts any common-law or Alabama statutory rule that
would treat those rates as usurious and would, thus, provide a federal
defense. That defense would not justify removal. Only if Congress
intended §86 to provide the exclusive cause of action for usury claims
against national banks would the statute be comparable to the provi-
sions construed in Avco and Metropolitan Life. This Court has long
construed the National Bank Act as providing the exclusive federal
cause of action for usury against national banks. See, e. g., Farmers’
and Mechanics’ Nat. Bank v. Dearing, 91 U. S. 29. The Court has also
recognized the special nature of federally chartered banks. Uniform
rules limiting their liability and prescribing exclusive remedies for their
overcharges are an integral part of a banking system that needed pro-
tection from possible unfriendly state legislation. The same federal in-
terest supports the established interpretation of §§85 and 86 that gives
those provisions the requisite pre-emptive force to provide removal ju-
risdiction. Pp. 9-11.

287 F. 3d 1038, reversed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CoNNOR, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.,
joined. SCALIA, J., filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 11.
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Seth P. Waxman argued the cause for petitioners. With
him on the briefs were Dennis G. Lyons, Howard N. Cayne,
Mary Gabrielle Sprague, Brian C. Duffy, Christopher R.
Lipsett, Russell J. Bruemmer, Paul R. Q. Wolfson, Alan
S. Kaplinsky, and Burt M. Rublin.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Olson, Assistant Attorney
General McCallum, Deputy Solicitor General Clement,
Mark B. Stern, Julie L. Williams, Daniel P. Stipano,
L. Robert Griffin, and Douglas B. Jordan.

Brian M. Clark argued the cause for respondents. With
him on the brief was Dennis G. Pantazis.*

JUSTICE STEVENS delivered the opinion of the Court.

The question in this case is whether an action filed in a
state court to recover damages from a national bank for al-
legedly charging excessive interest in violation of both “the
common law usury doctrine” and an Alabama usury statute

*Drew S. Days III, Beth S. Brinkmann, and Seth M. Galanter filed a
brief for the American Bankers Association et al. as amici curiae urging
reversal.

Briefs of amici curiae urging affirmance were filed for the State of
Arizona et al. by Terry Goddard, Attorney General of Arizona, Mary
O’Grady, Solicitor General, Joseph A. Kanefield, Assistant Attorney Gen-
eral, and Dan Schweitzer, and by the Attorneys General for their respec-
tive States as follows: Gregg Renkes of Alaska, Richard Blumenthal of
Connecticut, Thurbert E. Baker of Georgia, Mark J. Bennett of Hawaii,
Lisa Madigan of Ilinois, Thomas J. Miller of Towa, J. Joseph Curran, Jr.,
of Maryland, Mike Hatch of Minnesota, Jeremiah W. (Jay) Nixon of Mis-
souri, Peter Heed of New Hampshire, Patricia A. Madrid of New Mexico,
Eliot Spitzer of New York, Jim Petro of Ohio, Hardy Myers of Oregon,
Henry McMaster of South Carolina, Larry Long of South Dakota, Greg
Abbott of Texas, and Christine O. Gregoire of Washington; for AARP et al.
by Deborah M. Zuckerman, Stacy J. Canan, and Michael R. Schuster; and
for Consumer Attorneys of California by James C. Sturdevant.
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may be removed to a federal court because it actually arises
under federal law. We hold that it may.

I

Respondents are 26 individual taxpayers who made
pledges of their anticipated tax refunds to secure short-term
loans obtained from petitioner Beneficial National Bank, a
national bank chartered under the National Bank Act. Re-
spondents brought suit in an Alabama court against the bank
and the two other petitioners that arranged the loans, seek-
ing compensatory and punitive damages on the theory,
among others, that the bank’s interest rates were usurious.
App. 18-30. Their complaint did not refer to any federal
law.

Petitioners removed the case to the United States District
Court for the Middle District of Alabama. In their notice of
removal they asserted that the National Bank Act, Rev. Stat.
§5197, as amended, 12 U. S. C. §85,! is the exclusive provi-

1Title 12 U. S. C. §85 provides:

“Rate of interest on loans, discounts and purchases

“Any association may take, receive, reserve, and charge on any loan or
discount made, or upon any notes, bills of exchange, or other evidences of
debt, interest at the rate allowed by the laws of the State, Territory, or
District where the bank is located, or at a rate of 1 per centum in excess
of the discount rate on ninety-day commercial paper in effect at the Fed-
eral reserve bank in the Federal reserve district where the bank is located,
whichever may be the greater, and no more, except that where by the
laws of any State a different rate is limited for banks organized under
state laws, the rate so limited shall be allowed for associations organized
or existing in any such State under title 62 of the Revised Statutes.
When no rate is fixed by the laws of the State, or Territory, or District,
the bank may take, receive, reserve, or charge a rate not exceeding 7 per
centum, or 1 per centum in excess of the discount rate on ninety day
commercial paper in effect at the Federal reserve bank in the Federal
reserve district where the bank is located, whichever may be the greater,
and such interest may be taken in advance, reckoning the days for which
the note, bill, or other evidence of debt has to run. The maximum amount
of interest or discount to be charged at a branch of an association located
outside of the States of the United States and the District of Columbia
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sion governing the rate of interest that a national bank may
lawfully charge, that the rates charged to respondents com-
plied with that provision, that Rev. Stat. §5198, 12 U. S. C.
§ 86, provides the exclusive remedies available against a na-
tional bank charging excessive interest,? and that the re-
moval statute, 28 U.S. C. §1441, therefore applied. App.
31-35. The District Court denied respondents’ motion to
remand the case to state court but certified the question
whether it had jurisdiction to proceed with the case to the
Court of Appeals pursuant to 28 U. S. C. §1292(b).

A divided panel of the Eleventh Circuit reversed. Ander-
son v. H&R Block, Inc., 287 F. 3d 1038 (2002). The majority
held that under our “well-pleaded complaint” rule, removal
is generally not permitted unless the complaint expressly al-
leges a federal claim and that the narrow exception from that
rule known as the “complete preemption doctrine” did not
apply because it could “find no clear congressional intent to
permit removal under §§85 and 86.” Id., at 1048. Because
this holding conflicted with an Eighth Circuit decision, Kris-

shall be at the rate allowed by the laws of the country, territory, depend-
ency, province, dominion, insular possession, or other political subdivision
where the branch is located. And the purchase, discount, or sale of a bona
fide bill of exchange, payable at another place than the place of such pur-
chase, discount, or sale, at not more than the current rate of exchange for
sight drafts in addition to the interest, shall not be considered as taking
or receiving a greater rate of interest.”

2Section 86 provides:

“Usurious interest; penalty for taking; limitations

“The taking, receiving, reserving, or charging a rate of interest greater
than is allowed by section 85 of this title, when knowingly done, shall be
deemed a forfeiture of the entire interest which the note, bill, or other
evidence of debt carries with it, or which has been agreed to be paid
thereon. In case the greater rate of interest has been paid, the person
by whom it has been paid, or his legal representatives, may recover back,
in an action in the nature of an action of debt, twice the amount of the
interest thus paid from the association taking or receiving the same: Pro-
vided, That such action is commenced within two years from the time the
usurious transaction occurred.”
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pin v. May Dept. Stores Co., 218 F. 3d 919 (2000), we granted
certiorari. 537 U. S. 1169 (2003).

II

A civil action filed in a state court may be removed to
federal court if the claim is one “arising under” federal law.
§1441(b). To determine whether the claim arises under fed-
eral law, we examine the “well pleaded” allegations of the
complaint and ignore potential defenses: “[A] suit arises
under the Constitution and laws of the United States only
when the plaintiff’s statement of his own cause of action
shows that it is based upon those laws or that Constitution.
It is not enough that the plaintiff alleges some anticipated
defense to his cause of action and asserts that the defense is
invalidated by some provision of the Constitution of the
United States.” Louisville & Nashville R. Co. v. Mottley,
211 U. S. 149, 152 (1908); see Taylor v. Anderson, 234 U. S.
74 (1914). Thus, a defense that relies on the preclusive ef-
fect of a prior federal judgment, Rivet v. Regions Bank of
La., 522 U. S. 470 (1998), or the pre-emptive effect of a fed-
eral statute, Franchise Tax Bd. of Cal. v. Construction La-
borers Vacation Trust for Southern Cal., 463 U. S. 1 (1983),
will not provide a basis for removal. As a general rule, ab-
sent diversity jurisdiction, a case will not be removable if
the complaint does not affirmatively allege a federal claim.

Congress has, however, created certain exceptions to that
rule. For example, the Price-Anderson Act contains an un-
usual pre-emption provision, 42 U. S. C. §2014(hh), that not
only gives federal courts jurisdiction over tort actions aris-
ing out of nuclear accidents but also expressly provides for
removal of such actions brought in state court even when
they assert only state-law claims. See El Paso Natural Gas
Co. v. Neztsosie, 526 U. S. 473, 484-485 (1999).

We have also construed §301 of the Labor Management
Relations Act, 1947 (LMRA), 29 U. S. C. §185, as not only
pre-empting state law but also authorizing removal of ac-
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tions that sought relief only under state law. Awco Corp. v.
Machinists, 390 U.S. 557 (1968). We later explained that
holding as resting on the unusually “powerful” pre-emptive
force of §301:

“The Court of Appeals held, 376 F. 2d, at 340, and we
affirmed, 390 U. S., at 560, that the petitioner’s action
‘arose under’ § 301, and thus could be removed to federal
court, although the petitioner had undoubtedly pleaded
an adequate claim for relief under the state law of con-
tracts and had sought a remedy available only under
state law. The necessary ground of decision was that
the pre-emptive force of §301 is so powerful as to dis-
place entirely any state cause of action ‘for violation of
contracts between an employer and a labor organiza-
tion.” Any such suit is purely a creature of federal law,
notwithstanding the fact that state law would provide a
cause of action in the absence of §301. Awco stands for
the proposition that if a federal cause of action com-
pletely pre-empts a state cause of action any complaint
that comes within the scope of the federal cause of ac-
tion necessarily ‘arises under’ federal law.” Franchise
Tax Bd., 463 U. S., at 23-24 (footnote omitted).

Similarly, in Metropolitan Life Ins. Co. v. Taylor, 481
U.S. 58 (1987), we considered whether the “complete pre-
emption” approach adopted in Awvco also supported the re-
moval of state common-law causes of action asserting im-
proper processing of benefit claims under a plan regulated
by the Employee Retirement Income Security Act of 1974
(ERISA), 29 U. S. C. §1001 et seq. For two reasons, we held
that removal was proper even though the complaint pur-
ported to raise only state-law claims. First, the statutory
text in §502(a), 29 U. S. C. §1132, not only provided an ex-
press federal remedy for the plaintiffs’ claims, but also in its
jurisdiction subsection, § 502(f), used language similar to the
statutory language construed in Awvco, thereby indicating
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that the two statutes should be construed in the same way.
481 U.S., at 65. Second, the legislative history of ERISA
unambiguously described an intent to treat such actions “as
arising under the laws of the United States in similar fashion
to those brought under section 301 of the Labor-Management
Relations Act of 1947.” Id., at 656-66 (internal quotation
marks and emphasis omitted).

Thus, a state claim may be removed to federal court in
only two circumstances—when Congress expressly so pro-
vides, such as in the Price-Anderson Act, supra, at 6, or
when a federal statute wholly displaces the state-law cause
of action through complete pre-emption.* When the federal
statute completely pre-empts the state-law cause of action,
a claim which comes within the scope of that cause of action,
even if pleaded in terms of state law, is in reality based on
federal law. This claim is then removable under 28 U. S. C.
§ 1441(b), which authorizes any claim that “arises under” fed-
eral law to be removed to federal court. In the two catego-
ries of cases* where this Court has found complete pre-
emption—certain causes of action under the LMRA and
ERISA—the federal statutes at issue provided the exclusive
cause of action for the claim asserted and also set forth pro-
cedures and remedies governing that cause of action. See
29 U. S. C. §1132 (setting forth procedures and remedies for
civil claims under ERISA); § 185 (describing procedures and
remedies for suits under the LMRA).

30f course, a state claim can also be removed through the use of the
supplemental jurisdiction statute, 28 U. S. C. §1367(a), provided that an-
other claim in the complaint is removable.

4This Court has also held that federal courts have subject-matter juris-
diction to hear posessory land claims under state law brought by Indian
tribes because of the uniquely federal “nature and source of the possessory
rights of Indian tribes.” Oneida Indian Nation of N.Y. v. County of
Oneida, 414 U. S. 661, 667 (1974). Because that case turned on the special
historical relationship between Indian tribes and the Federal Government,
it does not assist the present analysis.
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III

Count IV of respondents’ complaint sought relief for
“usury violations” and claimed that petitioners “charged . . .
excessive interest in violation of the common law usury doc-
trine” and violated “Alabama Code § 8-8-1, et seq. by charg-
ing excessive interest.” App. 28. Respondents’ complaint
thus expressly charged petitioners with usury. Metropoli-
tan Life, Avco, and Franchise Tax Board provide the frame-
work for answering the dispositive question in this case:
Does the National Bank Act provide the exclusive cause of
action for usury claims against national banks? If so, then
the cause of action necessarily arises under federal law and
the case is removable. If not, then the complaint does not
arise under federal law and is not removable.

Sections 85 and 86 serve distinet purposes. The former
sets forth the substantive limits on the rates of interest that
national banks may charge. The latter sets forth the ele-
ments of a usury claim against a national bank, provides for
a 2-year statute of limitations for such a claim, and pre-
scribes the remedies available to borrowers who are charged
higher rates and the procedures governing such a claim. If,
as petitioners asserted in their notice of removal, the interest
that the bank charged to respondents did not violate §85
limits, the statute unquestionably pre-empts any common-
law or Alabama statutory rule that would treat those rates
as usurious. The section would therefore provide the peti-
tioners with a complete federal defense. Such a federal de-
fense, however, would not justify removal. Caterpillar Inc.
v. Williams, 482 U. S. 386, 393 (1987). Only if Congress in-
tended § 86 to provide the exclusive cause of action for usury
claims against national banks would the statute be compara-
ble to the provisions that we construed in the Avco and Met-
ropolitan Life cases.

5Because the proper inquiry focuses on whether Congress intended the
federal cause of action to be exclusive rather than on whether Congress
intended that the cause of action be removable, the fact that these sections
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In a series of cases decided shortly after the Act was
passed, we endorsed that approach. In Farmers’ and Me-
chanics’ Nat. Bank v. Dearing, 91 U. S. 29, 32-33 (1875), we
rejected the borrower’s attempt to have an entire debt for-
feited, as authorized by New York law, stating that the vari-
ous provisions of §§85 and 86 “form a system of regulations
... [a]ll the parts [of which] are in harmony with each other
and cover the entire subject,” so that “the State law would
have no bearing whatever upon the case.” We also ob-
served that “[iln any view that can be taken of [§86], the
power to supplement it by State legislation is conferred nei-
ther expressly nor by implication.” Id., at 35. In Evans v.
National Bank of Savannah, 251 U.S. 108, 114 (1919), we
stated that “federal law . . . completely defines what con-
stitutes the taking of usury by a national bank, referring to
the state law only to determine the maximum permitted
rate.” See also Barnet v. National Bank, 98 U. S. 555, 5568
(1879) (The “statutes of Ohio and Indiana upon the subject
of usury . . . cannot affect the case” because the Act “creates
a new right” that is “exclusive”); Haseltine v. Central Bank
of Springfield, 183 U. S. 132, 134 (1901) (“[TThe definition of
usury and the penalties affixed thereto must be determined
by the National Banking Act and not by the law of the
State”).

In addition to this Court’s longstanding and consistent con-
struction of the National Bank Act as providing an exclusive
federal cause of action for usury against national banks, this
Court has also recognized the special nature of federally
chartered banks. Uniform rules limiting the liability of na-
tional banks and prescribing exclusive remedies for their
overcharges are an integral part of a banking system that
needed protection from “possible unfriendly State legisla-
tion.” Tiffany v. National Bank of Mo., 18 Wall. 409, 412

of the National Bank Act were passed in 1864, 11 years prior to the pas-
sage of the statute authorizing removal, is irrelevant, contrary to respond-
ents’ assertions.
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(1874). The same federal interest that protected national
banks from the state taxation that Chief Justice Marshall
characterized as the “power to destroy,” McCulloch v. Mary-
land, 4 Wheat. 316, 431 (1819), supports the established in-
terpretation of §§85 and 86 that gives those provisions the
requisite pre-emptive force to provide removal jurisdiction.
In actions against national banks for usury, these provisions
supersede both the substantive and the remedial provisions
of state usury laws and create a federal remedy for over-
charges that is exclusive, even when a state complainant, as
here, relies entirely on state law. Because §§85 and 86 pro-
vide the exclusive cause of action for such claims, there is, in
short, no such thing as a state-law claim of usury against a
national bank. Even though the complaint makes no men-
tion of federal law, it unquestionably and unambiguously
claims that petitioners violated usury laws. This cause of
action against national banks only arises under federal law
and could, therefore, be removed under §1441.
The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.

Today’s opinion takes the view that because the National
Bank Act, 12 U. S. C. §§85, 86, provides the exclusive cause
of action for claims of usury against a national bank, all such
claims—even if explicitly pleaded under state law—are to
be construed as “aris[ing] under” federal law for purposes
of our jurisdictional statutes. Amnte this page. This view
finds scant support in our precedents and no support what-
ever in the National Bank Act or any other Act of Congress.
I respectfully dissent.

Unless Congress expressly provides otherwise, the federal
courts may exercise removal jurisdiction over state-court
actions “of which the district courts of the United States
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have original jurisdiction.” 28 U.S.C. §1441(a). In this
case, petitioners invoked as the predicate for removal the
district courts’ original jurisdiction over “all civil actions
arising under the Constitution, laws, or treaties of the United
States.” §1331.

This so-called “arising under” or “federal question” ju-
risdiction has long been governed by the well-pleaded-
complaint rule, which provides that “federal jurisdiction ex-
ists only when a federal question is presented on the face of
the plaintiff’s properly pleaded complaint.” Caterpillar
Inc. v. Williams, 482 U. S. 386, 392 (1987). A federal ques-
tion “is presented” when the complaint invokes federal law
as the basis for relief. It does not suffice that the facts al-
leged in support of an asserted state-law claim would also
support a federal claim. “The [well-pleaded-complaint] rule
makes the plaintiff the master of the claim; he or she may
avoid federal jurisdiction by exclusive reliance on state law.”
Ibid. See also The Fair v. Kohler Die & Specialty Co., 228
U.S. 22, 25 (1913) (“Of course the party who brings a suit
is master to decide what law he will rely upon”). Nor does
it even suffice that the facts alleged in support of an asserted
state-law claim do not support a state-law claim and would
only support a federal claim. “Jurisdiction may not be sus-
tained on a theory that the plaintiff has not advanced.”
Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U. S.
804, 809, n. 6 (1986).

Under the well-pleaded-complaint rule, “a federal court
does not have original jurisdiction over a case in which the
complaint presents a state-law cause of action, but also as-
serts that federal law deprives the defendant of a defense he
may raise, . . . or that a federal defense the defendant may
raise is not sufficient to defeat the claim.” Franchise Tax
Bd. of Cal. v. Construction Laborers Vacation Trust for
Southern Cal., 463 U. S. 1, 10 (1983). Of critical importance
here, the rejection of a federal defense as the basis for origi-
nal federal-question jurisdiction applies with equal force
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when the defense is one of federal pre-emption. “By unim-
peachable authority, a suit brought upon a state statute does
not arise under an act of Congress or the Constitution of the
United States because prohibited thereby.” Gully v. First
Nat. Bank in Meridian, 299 U. S. 109, 116 (1936). “[A] case
may not be removed to federal court on the basis of . . . the
defense of pre-emption . . ..” Caterpillar, supra, at 393.
To be sure, pre-emption requires a state court to dismiss a
particular claim that is filed under state law, but it does not,
as a general matter, provide grounds for removal.

This Court has twice recognized exceptions to the well-
pleaded-complaint rule, upholding removal jurisdiction not-
withstanding the absence of a federal question on the face of
the plaintiff’s complaint. First, in Avco Corp. v. Machinists,
390 U. S. 557 (1968), we allowed removal of a state-court ac-
tion to enforce a no-strike clause in a collective-bargaining
agreement. The complaint concededly did not advance a
federal claim, but was subject to a defense of pre-emption
under §301 of the Labor Management Relations Act, 1947
(LMRA), 29 U.S. C. §185. The well-pleaded-complaint rule
notwithstanding, we treated the plaintiff’s state-law contract
claim as one arising under § 301, and held that the case could
be removed to federal court. Awvco, supra, at 560.

The only support mustered by the Avco Court for its con-
clusion was a statement wrenched out of context from our
decision in Textile Workers v. Lincoln Mills of Ala., 353
U. S. 448, 457 (1957), that “[a]ny state law applied [in a §301
case] will be absorbed as federal law and will not be an in-
dependent source of private rights.” To begin with, this
statement is entirely unnecessary to the landmark holding
in Lincoln Mills—that §301 not only gives federal courts
jurisdiction to decide labor relations cases but also supplies
them with authority to create the governing substantive law.
Id., at 456. More importantly, understood in the context of
that holding, the quoted passage in no way supports the
proposition for which it is relied upon in Avco—that state-
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law claims relating to labor relations necessarily arise under
§301. If one reads Lincoln Mills with any care, it is clear
beyond doubt that the relevant passage merely confirms that
when, in deciding cases arising under §301, courts employ
legal rules that overlap with, or are even explicitly borrowed
from, state law, such rules are nevertheless rules of federal
law. It is in this sense that “[a]ny state law applied [in a
§301 case] will be absorbed as federal law”—in the sense
that federally adopted state rules become federal rules, not
in the sense that a state-law claim becomes a federal claim.
Other than its entirely misguided reliance on Lincoln
Mills, the opinion in Awco failed to clarify the analytic basis
for its unprecedented act of jurisdictional alchemy. The
Court neglected to explain why state-law claims that are
pre-empted by §301 of the LMRA are exempt from the stric-
tures of the well-pleaded-complaint rule, nor did it explain
how such a state-law claim can plausibly be said to “arise
under” federal law. Our subsequent opinion in Franchise
Tax Board struggled to prop up Avco’s puzzling holding:

“The necessary ground of decision [in Avco] was that the
pre-emptive force of §301 is so powerful as to displace
entirely any state cause of action ‘for violation of con-
tracts between an employer and a labor organization.’
Any such suit is purely a creature of federal law, not-
withstanding the fact that state law would provide a
cause of action in the absence of §301. Awco stands for
the proposition that if a federal cause of action com-
pletely pre-empts a state cause of action any complaint
that comes within the scope of the federal cause of ac-
tion necessarily ‘arises under’ federal law.” 463 U.S,,
at 23-24 (footnote omitted).

This passage has repeatedly been relied upon by the Court
as an explanation for its decision in Avco. See, e. g., ante, at
7, Caterpillar, supra, at 394; Metropolitan Life Ins. Co. v.
Taylor, 481 U. S. 58, 64 (1987). Of course it is not an expla-
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nation at all. It provides nothing more than an account of
what Awvco accomplishes, rather than a justification (unless
ipse dixit is to count as justification) for the radical depar-
ture from the well-pleaded-complaint rule, which demands
rejection of the defense of federal pre-emption as a basis
for federal jurisdiction. Gully, supra, at 116. Neither the
excerpt quoted above, nor any other fragment of the decision
in Franchise Tax Board, explains how or why the nonviabil-
ity (due to pre-emption) of the state-law contract claim in
Avco magically transformed that claim into one “arising
under” federal law.

Metropolitan Life Ins. Co. v. Taylor, supra, was our sec-
ond departure from the prohibition against resting federal
“arising under” jurisdiction upon the existence of a federal
defense. In that case, Taylor sued his former employer and
its insurer, alleging breach of contract and seeking, inter alia,
reinstatement of certain disability benefits and insurance
coverages. Id., at 61. Though Taylor invoked no federal
law in his complaint, we treated his case as one arising under
§502 of the Employee Retirement Income Security Act of
1974 (ERISA), 29 U.S.C. §1132, and upheld the District
Court’s exercise of removal jurisdiction. 481 U. S., at 66-617.

In reaching this conclusion, the ZTaylor Court broke no
new analytic ground; its opinion follows the exception estab-
lished in Awco and described in Franchise Tax Board, but
says nothing to commend that exception to logic or reason.
Instead, Taylor simply relies on the “clos[e] parallels,” 481
U. S., at 65, between the language of the pre-emptive provi-
sion in ERISA and the language of the LMRA provision
deemed in Avco to be so dramatically pre-emptive as to sum-
mon forth a federal claim where none had been asserted.
“No more specific reference to the Avco rule can be ex-
pected,” we said, than what was found in §502(a); and we
accordingly concluded that “Congress has clearly manifested
an intent to make causes of action within the scope of the
civil enforcement provisions of §502(a) removable to federal
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court.” 481 U.S., at 66. As in Avco and Franchise Tax
Board, no explanation was provided for Avco’s abrogation of
the rule that “[flederal pre-emption is ordinarily a federal
defense to the plaintiff’s suit[, and as such] it does not appear
on the face of a well-pleaded complaint, [nor does it] author-
ize removal to federal court.”! 481 U. S, at 63.

It is noteworthy that the straightforward (though simi-
larly unsupported) rule announced in today’s opinion—under
which (1) removal is permitted “[wlhen [a] federal statute
completely pre-empts a state-law cause of action,” ante, at 8,
and (2) a federal statute is completely pre-emptive when it
“provide[s] the exclusive cause of action for the claim as-
serted,” ibid.—is nowhere to be found in either Awco or
Taylor. To the contrary, the analysis in today’s opinion
implicitly contradicts (by rendering inexplicable) Taylor’s
discussion of pre-emption and removal. (Avco, as I observed
earlier, has no discussion to be contradicted.) Had it
thought that today’s decision was the law, the Taylor Court
need not have taken pains to emphasize the “clos[e] parallels”
between §502(2)(1)(B) of ERISA and §301 of the LMRA and
need not have pored over the legislative history of §502(a)
to show that Congress expected ERISA to be treated like
the LMRA. See Taylor, supra, at 65-66 (citing H. R. Conf.
Rep. No. 93-1280, p. 327 (1974); 120 Cong. Rec. 29933 (1974)
(remarks of Sen. Williams); id., at 29942 (remarks of Sen.
Javits)). Instead, it could have rested after noting the
“unique pre-emptive force of ERISA,” Taylor, supra, at 65.
Indeed, it could even have spared itself the trouble of add-

1This is not to say that Taylor was wrongly decided. Having been
informed through the Avco Corp. v. Machinists, 390 U. S. 557 (1968), deci-
sion that the language of §301 triggered “arising under” jurisdiction even
with respect to certain state-law claims, Congress’ subsequent decision to
insert language into ERISA that “closely parallels” the text of §301 can
be viewed to be, as we said, a “specific reference to the Avco rule.” 481
U. 8., at 65-66. Taylor, in other words, rests upon a sort of statutory
incorporation of Awvco. Awco itself, on the other hand, continues to rest
upon nothing.
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ing the adjective “unique.” While there is something
unique about statutes whose pre-emptive force is closely pat-
terned after that of the LMRA (which we had held to sup-
port removal), there is nothing whatever unique about a fed-
eral cause of action that displaces state causes of action.
Displacement alone, if today’s opinion is to be believed,
would have sufficed to establish the existence of removal
jurisdiction.

The best that can be said, from a precedential perspective,
for the rule of law announced by the Court today is that
variations on it have twice appeared in our cases in the pur-
est dicta. Rivet v. Regions Bank of La., 522 U. S. 470, 476
(1998) (“[Olnce an area of state law has been completely pre-
empted, any claim purportedly based on that pre-empted
state-law claim is considered, from its inception, a federal
claim, and therefore arises under federal law” (internal quo-
tation marks omitted)); Caterpillar, 482 U. S., at 393 (“[1]f a
federal cause of action completely pre-empts a state cause of
action any complaint that comes within the scope of the fed-
eral cause of action necessarily ‘arises under’ federal law”
(some internal quotation marks omitted)). Dicta of course
have no precedential value, see U. S. Bancorp Mortgage Co.
v. Bonner Mall Partnership, 513 U.S. 18, 24 (1994), even
when they do not contradict, as they do here, prior holdings
of the Court.

The difficulty with today’s holding, moreover, is not limited
to the flimsiness of its precedential roots. As has been
noted already, the holding cannot be squared with bedrock
principles of removal jurisdiction. One or another of two of
those principles must be ignored: Either (1) the principle
that merely setting forth in state court facts that would
support a federal cause of action—indeed, even facts that
would support a federal cause of action and would not sup-
port the claimed state cause of action—does not produce a
federal question supporting removal, Caterpillar, 482 U. S.,
at 391, or (2) the principle that a federal defense to a state
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cause of action does not support federal-question jurisdic-
tion, see id., at 393. Relatedly, today’s holding also repre-
sents a sharp break from our long tradition of respect for
the autonomy and authority of state courts. For example,
in Healy v. Ratta, 292 U. S. 263, 270 (1934), we explained that
“[dJue regard for the rightful independence of state gov-
ernments, which should actuate federal courts, requires that
they scrupulously confine their own jurisdiction to the pre-
cise limits which the statute has defined.” And in Sham-
rock Oil & Gas Corp. v. Sheets, 313 U. S. 100, 108 (1941),
we insisted on a “strict construction” of the federal removal
statutes.? Today’s decision ignores these venerable princi-
ples and effectuates a significant shift in decisional authority
from state to federal courts.

In an effort to justify this shift, the Court explains that
“[blecause [12 U.S.C.] §§85 and 86 provide the exclu-
sive cause of action for such claims, there is . . . no such
thing as a state-law claim of usury against a national bank.”
Ante, at 11. But the mere fact that a state-law claim is in-
valid no more deprives it of its character as a state-law claim
which does not raise a federal question, than does the fact
that a federal claim is invalid deprive it of its character as
a federal claim which does raise a federal question. The
proper response to the presentation of a nonexistent claim
to a state court is dismissal, not the “federalize-and-remove”
dance authorized by today’s opinion. For even if the Court
is correct that the National Bank Act obliterates entirely
any state-created right to relief for usury against a na-
tional bank, that does not explain how or why the claim of

2Qur traditional regard for the role played by state courts in interpret-
ing and enforcing federal law has other doctrinal manifestations. We in-
dulge, for example, a “presumption of concurrent [state and federal] juris-
diction,” which can be rebutted only “by an explicit statutory directive,
by unmistakable implication from legislative history, or by a clear incom-
patibility between state-court jurisdiction and federal interests.” Gulf
Offshore Co. v. Mobil Oil Corp., 453 U. S. 473, 478 (1981).
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such a right is transmogrified into the claim of a federal
right. Congress’s mere act of creating a federal right and
eliminating all state-created rights i no way suggests an
expansion of federal jurisdiction so as to wrest from state
courts the authority to decide questions of pre-emption
under the National Bank Act.

Petitioners seek to justify their end run around the well-
pleaded-complaint rule by insisting that, in determining
whether federal jurisdiction exists, we are required to “ ‘look
beyond the pleadings.”” Brief for Petitioners 18 (quoting
Indianapolis v. Chase Nat. Bank, 314 U.S. 63, 69 (1941)).
They point out:

“[A] long line of cases disallow[s] manipulations by plain-
tiffs designed to create or avoid diversity jurisdiction,
such as misaligning the interests of the parties, naming
parties (wWhether plaintiffs or defendants) who have no
real interest in or relationship to the controversy, mis-
stating the citizenship of a party (whether plaintiffs or
defendants), or misstating the amount in controversy.”
Brief for Petitioners 17-18.

Petitioners insist that, like the “manipulative” complaints in
these diversity cases, “[rlespondents’ complaint is disingenu-
ously pleaded, not ‘well pleaded’ in any respect, for it pur-
ports to raise a state law claim that does not exist.” Id.,
at 16. Accordingly, the argument continues, just as federal
courts may assert jurisdiction where a plaintiff seeks to hide
the true citizenship of the parties, so too they may assert
jurisdiction where a plaintiff cloaks a necessarily federal
claim in state-law garb.

To begin with, the cases involving diversity jurisdiction
are probably distinguishable on the ground that there is a
crucial difference between, on the one hand, “looking beyond
the pleadings” to determine whether a factual assertion is
true, and, on the other hand, doing so in order to determine
whether the plaintiff has proceeded on the basis of the “cor-
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rect” legal theory. But even assuming that the analogy to
the diversity cases is apt, petitioners can derive no support
from it in this case. Their argument proceeds from the
faulty premise that if one looks behind the pleadings in this
case, one discovers that the plaintiffs have, in fact, presented
a federal claim. But that begs the question—that is, it as-
sumes the answer to the very question presented. It as-
sumes that whenever a claim of usury is brought against a
national bank, that claim is a federal one. As I have dis-
cussed above, neither logic nor precedent supports that con-
clusion; they support, at best, the proposition that the only
viable claim against a national bank for usury is a federal
one. Federal jurisdiction is ordinarily determined—invari-
ably determined, except for Avco and Taylor—on the basis
of what claim is pleaded, rather than on the basis of what
claim can prevail.

There may well be good reasons to favor the expansion of
removal jurisdiction that petitioners urge and that the Court
adopts today. As the United States explains in its amicus
brief:

“Absent removal, the state court would have only two
legitimate options—to recharacterize the claim in
federal-law terms or to dismiss the claim altogether.
Any plaintiff who truly seeks recovery on that claim
would prefer the first option, which would make the pro-
priety of removal crystal clear. A third possibility,
however, is that the state court would err and allow the
claim to proceed under state law notwithstanding Con-
gress’s decision to make the federal cause of action ex-
clusive. The complete pre-emption rule avoids that
potential error.” Brief for United States as Amicus
Curiae 17-18.

True enough, but inadequate to render today’s decision ei-
ther rational or properly within the authority of this Court.
Inadequate for rationality, because there is no more reason
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to fear state-court error with respect to federal pre-emption
accompanied by creation of a federal cause of action than
there is with respect to federal pre-emption unaccompanied
by creation of a federal cause of action—or, for that matter,
than there is with respect to any federal defense to a state-
law claim. The rational response to the United States’ con-
cern is to eliminate the well-pleaded-complaint rule entirely.
And inadequate for judicial authority, because it is up to Con-
gress, not the federal courts, to decide when the risk of
state-court error with respect to a matter of federal law be-
comes so unbearable as to justify divesting the state courts
of authority to decide the federal matter. Unless and until
we receive instruction from Congress that claims pre-
empted under the National Bank Act—in contrast to almost
all other claims that are subject to federal pre-emption—
“arise under” federal law, we simply lack authority to
“avoi[d] . . . potential errors,” id., at 18, by permitting

removal.
ES ES ES

Today’s opinion has succeeded in giving to our Awvco deci-
sion a theoretical foundation that neither Avco itself nor Tay-
lor provided. Regrettably, that theoretical foundation is it-
self without theoretical foundation. That is to say, the more
general proposition that (1) the existence of a pre-emptive
federal cause of action causes the invalid assertion of a state
cause of action to raise a federal question, has no more logic
or precedent to support it than the very narrow proposition
that (2) the LMRA (Avco) and statutes modeled after the
LMRA (Taylor) cause invalid assertions of state causes of
action pre-empted by those particular statutes to raise fed-
eral questions. Since I believe that, as between an inexpli-
cable narrow holding and an inexplicable broad one, the for-
mer is the lesser evil, I would adhere to the approach taken
by Taylor and on the basis of stare decisis simply affirm,
without any real explanation, that the LMRA and statutes
modeled after it have a “unique pre-emptive force” that
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(quite illogically) suspends the normal rules of removal juris-
diction. Since no one asserts that the National Bank Act is
modeled after the LMRA, the state-law claim pleaded here
cannot be removed, and it is left to the state courts to
dismiss it. From the Court’s judgment to the contrary,
I respectfully dissent.
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CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 02-428. Argued April 2, 2003—Decided June 2, 2003

General Dwight D. Eisenhower’s World War II book, Crusade in Europe,
was published by Doubleday, which registered the work’s copyright and
granted exclusive television rights to an affiliate of respondent Twenti-
eth Century Fox Film Corporation (Fox). Fox, in turn, arranged for
Time, Inc., to produce a Crusade in Europe television series based on
the book, and Time assigned its copyright in the series to Fox. The
series was first broadcast in 1949. In 1975, Doubleday renewed the
book’s copyright, but Fox never renewed the copyright on the television
series, which expired in 1977, leaving the series in the public domain.
In 1988, Fox reacquired the television rights in the book, including the
exclusive right to distribute the Crusade television series on video and
to sublicense others to do so. Respondents SFM Entertainment and
New Line Home Video, Inc., acquired from Fox the exclusive rights
to manufacture and distribute Crusade on video. In 1995, petitioner
Dastar released a video set, World War II Campaigns in Europe, which
it made from tapes of the original version of the Crusade television
series and sold as its own product for substantially less than New Line’s
video set. Fox, SFM, and New Line brought this action alleging, inter
alia, that Dastar’s sale of Campaigns without proper credit to the Cru-
sade television series constitutes “reverse passing off” in violation of
§43(a) of the Lanham Act. The District Court granted respondents
summary judgment. The Ninth Circuit affirmed in relevant part, hold-
ing, among other things, that because Dastar copied substantially the
entire Crusade series, labeled the resulting product with a different
name, and marketed it without attribution to Fox, Dastar had com-
mitted a “bodily appropriation” of Fox’s series, which was sufficient to
establish the reverse passing off.

Held: Section 43(a) of the Lanham Act does not prevent the unaccredited
copying of an uncopyrighted work. Pp. 28-38.

(a) Respondents’ claim that Dastar has made a “false designation of
origin, false or misleading description of fact, or false or misleading rep-
resentation of fact, which . . . is likely to cause confusion . . . as to the
origin . . . of [its] goods” in violation of §43(a) of the Lanham Act, 15
U. S. C. §1125(a), would undoubtedly be sustained if Dastar had bought
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some of New Line’s Crusade videotapes and merely repackaged them
as its own. However, Dastar has instead taken a creative work in the
public domain, copied it, made modifications (arguably minor), and
produced its very own series of videotapes. If “origin” refers only to
the manufacturer or producer of the physical “good” that is made avail-
able to the public (here, the videotapes), Dastar was the origin. If|
however, “origin” includes the creator of the underlying work that
Dastar copied, then someone else (perhaps Fox) was the origin of
Dastar’s product. At bottom, the Court must decide what § 43(a) means
by the “origin” of “goods.” Pp. 28-31.

(b) Because Dastar was the “origin” of the physical products it sold
as its own, respondents cannot prevail on their Lanham Act claim. As
dictionary definitions affirm, the most natural understanding of the “ori-
gin” of “goods”—the source of wares—is the producer of the tangible
product sold in the marketplace, here Dastar’s Campaigns videotape.
The phrase “origin of goods” in the Lanham Act is incapable of connot-
ing the person or entity that originated the ideas that “goods” embody
or contain. The consumer typically does not care about such origina-
tion, and §43(a) should not be stretched to cover matters that are of no
consequence to purchasers. Although purchasers do care about ideas
or communications contained or embodied in a communicative product
such as a video, giving the Lanham Act special application to such prod-
ucts would cause it to conflict with copyright law, which is precisely
directed to that subject, and which grants the public the right to copy
without attribution once a copyright has expired, e. g., Sears, Roebuck &
Co. v. Stiffel Co., 376 U. S. 225, 230. Recognizing a §43(a) cause of ac-
tion here would render superfluous the provisions of the Visual Artists
Rights Act that grant an artistic work’s author “the right . . . to claim
authorship,” 17 U. S. C. §106A(a)(1)(A), but carefully limit and focus
that right, §§101, 106A(b), (d)(1), and (e). It would also pose seri-
ous practical problems. Finally, reading §43(a) as creating a cause
of action for, in effect, plagiarism would be hard to reconcile with, e. g.,
Wal-Mart Stores, Inc. v. Samara Brothers, Inc., 529 U.S. 205, 211.
Pp. 31-38.

Fed. Appx. 312, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which all other Mem-

bers joined, except BREYER, J., who took no part in the consideration or
decision of the case.

David A. Gerber argued the cause for petitioner. With

him on the briefs were Stewart A. Baker, Bennett Evan
Cooper, and David Nimmer.
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Gregory G. Garre argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Olson, Assistant Attorney General
McCallum, Deputy Solicitor General Clement, Anthony J.
Steinmeyer, and Mark S. Davies.

Dale M. Cendali argued the cause for respondents. With
her on the briefs were Walter E. Dellinger, Pamela A. Har-
ris, Jonathan D. Hacker, Jeremy Maltby, Pammela Quinn,
and Gary D. Roberts.*

JUSTICE SCALIA delivered the opinion of the Court.

In this case, we are asked to decide whether §43(a) of the
Lanham Act, 15 U. S. C. §1125(a), prevents the unaccredited
copying of a work, and if so, whether a court may double a
profit award under § 1117(a), in order to deter future infring-

ing conduct.
I

In 1948, three and a half years after the German surrender
at Reims, General Dwight D. Eisenhower completed Crusade
in Europe, his written account of the allied campaign in Eu-
rope during World War II. Doubleday published the book,
registered it with the Copyright Office in 1948, and granted
exclusive television rights to an affiliate of respondent Twen-
tieth Century Fox Film Corporation (Fox). Fox, in turn, ar-
ranged for Time, Inc., to produce a television series, also

*Briefs of amici curiae urging reversal were filed for the International
Trademark Association by Bruce R. Ewing; and for Malla Pollack et al.
by Ms. Pollack, pro se.

Briefs of amici curiae urging affirmance were filed for the Association
for Competitive Technology et al. by Paul Bender and Michael R. Klipper;
and for the Directors Guild of America et al. by Richard P. Bress.

Briefs of amici curiae were filed for the American Intellectual Property
Law Association by William G. Barber, Louis T. Pirkey, and Ronald E.
Myrick; for the American Library Association et al. by Jonathan Band
and Peter Jaszi; and for Intellectual Property Law Professors by Tyler
T. Ochoa.
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called Crusade in Europe, based on the book, and Time as-
signed its copyright in the series to Fox. The television se-
ries, consisting of 26 episodes, was first broadcast in 1949.
It combined a soundtrack based on a narration of the book
with film footage from the United States Army, Navy, and
Coast Guard, the British Ministry of Information and War
Office, the National Film Board of Canada, and unidentified
“Newsreel Pool Cameramen.” 1In 1975, Doubleday renewed
the copyright on the book as the “ ‘proprietor of copyright in
a work made for hire.”” App. to Pet. for Cert. 9a. Fox,
however, did not renew the copyright on the Crusade tele-
vision series, which expired in 1977, leaving the television
series in the public domain.

In 1988, Fox reacquired the television rights in General
Eisenhower’s book, including the exclusive right to distrib-
ute the Crusade television series on video and to sublicense
others to do so. Respondents SFM Entertainment and New
Line Home Video, Inc., in turn, acquired from Fox the exclu-
sive rights to distribute Crusade on video. SFM obtained
the negatives of the original television series, restored them,
and repackaged the series on videotape; New Line distrib-
uted the videotapes.

Enter petitioner Dastar. In 1995, Dastar decided to ex-
pand its product line from musie compact dises to videos.
Anticipating renewed interest in World War II on the 50th
anniversary of the war’s end, Dastar released a video set
entitled World War II Campaigns in Europe. To make Cam-
paigns, Dastar purchased eight beta cam tapes of the origi-
nal version of the Crusade television series, which is in the
public domain, copied them, and then edited the series.
Dastar’s Campaigns series is slightly more than half as long
as the original Crusade television series. Dastar substi-
tuted a new opening sequence, credit page, and final closing
for those of the Crusade television series; inserted new
chapter-title sequences and narrated chapter introductions;
moved the “recap” in the Crusade television series to the
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beginning and retitled it as a “preview”; and removed refer-
ences to and images of the book. Dastar created new pack-
aging for its Campaigns series and (as already noted) a new
title.

Dastar manufactured and sold the Campaigns video set as
its own product. The advertising states: “Produced and
Distributed by: Entertainment Distributing” (which is
owned by Dastar), and makes no reference to the Cru-
sade television series. Similarly, the screen credits state
“DASTAR CORP presents” and “an ENTERTAINMENT
DISTRIBUTING Production,” and list as executive pro-
ducer, producer, and associate producer employees of
Dastar. Supp. App. 2-3, 30. The Campaigns videos them-
selves also make no reference to the Crusade television se-
ries, New Line’s Crusade videotapes, or the book. Dastar
sells its Campaigns videos to Sam’s Club, Costco, Best Buy,
and other retailers and mail-order companies for $25 per set,
substantially less than New Line’s video set.

In 1998, respondents Fox, SFM, and New Line brought
this action alleging that Dastar’s sale of its Campaigns video
set infringes Doubleday’s copyright in General Eisenhower’s
book and, thus, their exclusive television rights in the book.
Respondents later amended their complaint to add claims
that Dastar’s sale of Campaigns “without proper credit” to
the Crusade television series constitutes “reverse passing
off ! in violation of §43(a) of the Lanham Act, 60 Stat.
441, 15 U.S. C. §1125(a), and in violation of state unfair-
competition law. App. to Pet. for Cert. 3la. On cross-
motions for summary judgment, the District Court found for
respondents on all three counts, id., at 54a—b5ba, treating its

! Passing off (or palming off, as it is sometimes called) occurs when
a producer misrepresents his own goods or services as someone else’s.
See, e.g., 0. & W. Thum Co. v. Dickinson, 245 F. 609, 621 (CA6 1917).
“Reverse passing off,” as its name implies, is the opposite: The producer
misrepresents someone else’s goods or services as his own. See, e. g., Wil-
liams v. Curtiss-Wright Corp., 691 F. 2d 168, 172 (CA3 1982).
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resolution of the Lanham Act claim as controlling on the
state-law unfair-competition claim because “the ultimate test
under both is whether the public is likely to be deceived or
confused,” id., at 54a. The court awarded Dastar’s profits
to respondents and doubled them pursuant to §35 of the
Lanham Act, 15 U. S. C. §1117(a), to deter future infringing
conduct by petitioner.

The Court of Appeals for the Ninth Circuit affirmed the
judgment for respondents on the Lanham Act claim, but re-
versed as to the copyright claim and remanded. 34 Fed.
Appx. 312, 316 (2002). (It said nothing with regard to the
state-law claim.) With respect to the Lanham Act claim, the
Court of Appeals reasoned that “Dastar copied substantially
the entire Crusade in Europe series created by Twentieth
Century Fox, labeled the resulting product with a different
name and marketed it without attribution to Fox[, and]
therefore committed a ‘bodily appropriation’ of Fox’s series.”
Id., at 314. It concluded that “Dastar’s ‘bodily appropri-
ation’ of Fox’s original [television] series is sufficient to
establish the reverse passing off.” Ibid.? The court also
affirmed the District Court’s award under the Lanham Act
of twice Dastar’s profits. We granted certiorari. 537 U. S.
1099 (2003).

II

The Lanham Act was intended to make “actionable the
deceptive and misleading use of marks,” and “to protect per-
sons engaged in . . . commerce against unfair competition.”
15 U. S. C. §1127. While much of the Lanham Act addresses

2 As for the copyright claim, the Ninth Circuit held that the tax treat-
ment General Eisenhower sought for his manuscript of the book created
a triable issue as to whether he intended the book to be a work for hire,
and thus as to whether Doubleday properly renewed the copyright in 1976.
See 34 Fed. Appx., at 314. The copyright issue is still the subject of
litigation, but is not before us. We express no opinion as to whether peti-
tioner’s product would infringe a valid copyright in General Eisenhow-
er’s book.
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the registration, use, and infringement of trademarks and
related marks, §43(a), 15 U. S. C. §1125(a) is one of the few
provisions that goes beyond trademark protection. As orig-
inally enacted, §43(a) created a federal remedy against a
person who used in commerce either “a false designation of
origin, or any false description or representation” in connec-
tion with “any goods or services.” 60 Stat. 441. As the
Second Circuit accurately observed with regard to the origi-
nal enactment, however—and as remains true after the 1988
revision—§43(a) “does not have boundless application as a
remedy for unfair trade practices,” Alfred Dunhill, Ltd. v.
Interstate Cigar Co., 499 F. 2d 232, 237 (1974). “[BJecause
of its inherently limited wording, §43(a) can never be a fed-
eral ‘codification’ of the overall law of ‘unfair competition,’”
4 J. McCarthy, Trademarks and Unfair Competition §27:7,
p. 27-14 (4th ed. 2002) (McCarthy), but can apply only to
certain unfair trade practices prohibited by its text.
Although a case can be made that a proper reading of
§43(a), as originally enacted, would treat the word “origin”
as referring only “to the geographic location in which the
goods originated,” Two Pesos, Inc. v. Taco Cabana, Inc.,
505 U. S. 763, 777 (1992) (STEVENS, J., concurring in judg-
ment),® the Courts of Appeals considering the issue, begin-

3In the original provision, the cause of action for false designation of
origin was arguably “available only to a person doing business in the local-
ity falsely indicated as that of origin,” 505 U. S., at 778, n. 3. As adopted
in 1946, §43(a) provided in full:

“Any person who shall affix, apply, or annex, or use in connection with
any goods or services, or any container or containers for goods, a false
designation of origin, or any false description or representation, including
words or other symbols tending falsely to describe or represent the same,
and shall cause such goods or services to enter into commerce, and any
person who shall with knowledge of the falsity of such designation of ori-
gin or description or representation cause or procure the same to be trans-
ported or used in commerce or deliver the same to any carrier to be trans-
ported or used, shall be liable to a civil action by any person doing business
in the locality falsely indicated as that of origin or the region in which
said locality is situated, or by any person who believes that he is or is
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ning with the Sixth Circuit, unanimously concluded that
it “does not merely refer to geographical origin, but also
to origin of source or manufacture,” Federal-Mogul-Bower
Bearings, Inc. v. Azoff, 313 F. 2d 405, 408 (1963), thereby
creating a federal cause of action for traditional trademark
infringement of unregistered marks. See 4 McCarthy
§27:14; Two Pesos, supra, at 768. Moreover, every Circuit
to consider the issue found §43(a) broad enough to encom-
pass reverse passing off. See, e.g., Williams v. Curtiss-
Wright Corp., 691 F. 2d 168, 172 (CA3 1982); Arrow United
Indus., Inc. v. Hugh Richards, Inc., 678 F. 2d 410, 415 (CA2
1982); F. E. L. Publications, Ltd. v. Catholic Bishop of Chi-
cago, 214 USPQ 409, 416 (CA7 1982); Smith v. Montoro, 648
F. 2d 602, 603 (CA9 1981); Bangor Punta Operations, Inc. v.
Universal Marine Co., 543 F. 2d 1107, 1109 (CA5 1976). The
Trademark Law Revision Act of 1988 made clear that §43(a)
covers origin of production as well as geographic origin.*
Its language is amply inclusive, moreover, of reverse passing
off —if indeed it does not implicitly adopt the unanimous
court-of-appeals jurisprudence on that subject. See, e. g,

likely to be damaged by the use of any such false description or represen-
tation.” 60 Stat. 441.

4Section 43(a) of the Lanham Act now provides:

“Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or
device, or any combination thereof, or any false designation of origin, false
or misleading description of fact, or false or misleading representation of
fact, which—

“(A) is likely to cause confusion, or to cause mistake, or to deceive as to
the affiliation, connection, or association of such person with another per-
son, or as to the origin, sponsorship, or approval of his or her goods, serv-
ices, or commercial activities by another person, or

“(B) in commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another
person’s goods, services, or commercial activities,

“shall be liable in a civil action by any person who believes that he or she
is or is likely to be damaged by such act.” 15 U. S. C. §1125(a)(1).
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Alpo Petfoods, Inc. v. Ralston Purina Co., 913 F. 2d 958,
963-964, n. 6 (CADC 1990) (Thomas, J.).

Thus, as it comes to us, the gravamen of respondents’ claim
is that, in marketing and selling Campaigns as its own prod-
uct without acknowledging its nearly wholesale reliance on
the Crusade television series, Dastar has made a “false des-
ignation of origin, false or misleading description of fact, or
false or misleading representation of fact, which . . . is likely
to cause confusion . .. as to the origin . . . of his or her goods.”
§43(a). See, e. g., Brief for Respondents 8, 11. That claim
would undoubtedly be sustained if Dastar had bought some
of New Line’s Crusade videotapes and merely repackaged
them as its own. Dastar’s alleged wrongdoing, however, is
vastly different: It took a creative work in the public do-
main—the Crusade television series—copied it, made modi-
fications (arguably minor), and produced its very own series
of videotapes. If “origin” refers only to the manufacturer
or producer of the physical “goods” that are made available
to the public (in this case the videotapes), Dastar was the
origin. If, however, “origin” includes the creator of the un-
derlying work that Dastar copied, then someone else (per-
haps Fox) was the origin of Dastar’s product. At bottom,
we must decide what §43(a)(1)(A) of the Lanham Act means
by the “origin” of “goods.”

I11

The dictionary definition of “origin” is “[t]he fact or proc-
ess of coming into being from a source,” and “[t]hat from
which anything primarily proceeds; source.” Webster’s
New International Dictionary 1720-1721 (2d ed. 1949). And
the dictionary definition of “goods” (as relevant here) is
“lwlares; merchandise.” Id., at 1079. We think the most
natural understanding of the “origin” of “goods”—the source
of wares—is the producer of the tangible product sold in the
marketplace, in this case the physical Campaigns videotape
sold by Dastar. The concept might be stretched (as it was
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under the original version of §43(a))® to include not only the
actual producer, but also the trademark owner who commis-
sioned or assumed responsibility for (“stood behind”) produc-
tion of the physical product. But as used in the Lanham
Act, the phrase “origin of goods” is in our view incapable of
connoting the person or entity that originated the ideas or
communications that “goods” embody or contain. Such an
extension would not only stretch the text, but it would be
out of accord with the history and purpose of the Lanham
Act and inconsistent with precedent.

Section 43(a) of the Lanham Act prohibits actions like
trademark infringement that deceive consumers and impair a
producer’s goodwill. It forbids, for example, the Coca-Cola
Company’s passing off its product as Pepsi-Cola or reverse
passing off Pepsi-Cola as its product. But the brand-loyal
consumer who prefers the drink that the Coca-Cola Com-
pany or PepsiCo sells, while he believes that that company
produced (or at least stands behind the production of) that
product, surely does not necessarily believe that that com-
pany was the “origin” of the drink in the sense that it was
the very first to devise the formula. The consumer who
buys a branded product does not automatically assume that
the brand-name company is the same entity that came up
with the idea for the product, or designed the product—and
typically does not care whether it is. The words of the Lan-

5Under the 1946 version of the Act, §43(a) was read as providing a cause
of action for trademark infringement even where the trademark owner
had not itself produced the goods sold under its mark, but had licensed
others to sell under its name goods produced by them—the typical fran-
chise arrangement. See, e. g., My Pie Int’l, Inc. v. Debould, Inc., 687 F. 2d
919 (CA7 1982). This stretching of the concept “origin of goods” is seem-
ingly no longer needed: The 1988 amendments to §43(a) now expressly
prohibit the use of any “word, term, name, symbol, or device,” or “false or
misleading description of fact” that is likely to cause confusion as to “affil-
iation, connection, or association . .. with another person,” or as to “spon-
sorship, or approval” of goods. 15 U. S. C. §1125(a).
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ham Act should not be stretched to cover matters that are
typically of no consequence to purchasers.

It could be argued, perhaps, that the reality of purchaser
concern is different for what might be called a communica-
tive product—one that is valued not primarily for its physi-
cal qualities, such as a hammer, but for the intellectual con-
tent that it conveys, such as a book or, as here, a video. The
purchaser of a novel is interested not merely, if at all, in the
identity of the producer of the physical tome (the publisher),
but also, and indeed primarily, in the identity of the creator
of the story it conveys (the author). And the author, of
course, has at least as much interest in avoiding passing off
(or reverse passing off) of his creation as does the publisher.
For such a communicative product (the argument goes) “ori-
gin of goods” in § 43(a) must be deemed to include not merely
the producer of the physical item (the publishing house Far-
rar, Straus and Giroux, or the video producer Dastar) but
also the creator of the content that the physical item conveys
(the author Tom Wolfe, or—assertedly—respondents).

The problem with this argument according special treat-
ment to communicative products is that it causes the Lanham
Act to conflict with the law of copyright, which addresses
that subject specifically. The right to copy, and to copy
without attribution, once a copyright has expired, like
“the right to make [an article whose patent has expired]—
including the right to make it in precisely the shape it carried
when patented—passes to the public.” Sears, Roebuck &
Co. v. Stiffel Co., 376 U. S. 225, 230 (1964); see also Kellogg
Co. v. National Biscuit Co., 305 U.S. 111, 121-122 (1938).
“In general, unless an intellectual property right such as a
patent or copyright protects an item, it will be subject to
copying.” TrafFix Devices, Inc. v. Marketing Displays,
Inc., 532 U.S. 23, 29 (2001). The rights of a patentee or
copyright holder are part of a “carefully crafted bargain,”
Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S.
141, 150-151 (1989), under which, once the patent or copy-
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right monopoly has expired, the public may use the invention
or work at will and without attribution. Thus, in construing
the Lanham Act, we have been “careful to caution against
misuse or over-extension” of trademark and related protec-
tions into areas traditionally occupied by patent or copyright.
TrafFix, 532 U.S., at 29. “The Lanham Act,” we have
said, “does not exist to reward manufacturers for their
innovation in creating a particular device; that is the pur-
pose of the patent law and its period of exclusivity.” Id.,
at 34. Federal trademark law “has no necessary relation to
invention or discovery,” Trade-Mark Cases, 100 U. S. 82, 94
(1879), but rather, by preventing competitors from copying
“a source-identifying mark,” “reduce[s] the customer’s costs
of shopping and making purchasing decisions,” and “helps
assure a producer that it (and not an imitating competitor)
will reap the financial, reputation-related rewards associated
with a desirable product,” Qualitex Co. v. Jacobson Products
Co., 514 U. S. 159, 163-164 (1995) (internal quotation marks
and citation omitted). Assuming for the sake of argument
that Dastar’s representation of itself as the “Producer” of its
videos amounted to a representation that it originated the
creative work conveyed by the videos, allowing a cause of
action under §43(a) for that representation would create a
species of mutant copyright law that limits the public’s “fed-
eral right to ‘copy and to use’” expired copyrights, Bonito
Boats, supra, at 165.

When Congress has wished to create such an addition to
the law of copyright, it has done so with much more specific-
ity than the Lanham Act’s ambiguous use of “origin.” The
Visual Artists Rights Act of 1990, §603(a), 104 Stat. 5128,
provides that the author of an artistic work “shall have the
right . . . to claim authorship of that work.” 17 U.S.C.
§106A(a)(1)(A). That express right of attribution is care-
fully limited and focused: It attaches only to specified
“work[s] of visual art,” §101, is personal to the artist,
§§106A(b) and (e), and endures only for “the life of the au-
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thor,” § 106A(d)(1). Recognizing in §43(a) a cause of action
for misrepresentation of authorship of noncopyrighted works
(visual or otherwise) would render these limitations super-
fluous. A statutory interpretation that renders another
statute superfluous is of course to be avoided. E. g., Mackey
v. Lanier Collection Agency & Service, Inc., 486 U. S. 825,
837, and n. 11 (1988).

Reading “origin” in §43(a) to require attribution of un-
copyrighted materials would pose serious practical problems.
Without a copyrighted work as the basepoint, the word “ori-
gin” has no discernable limits. A video of the MGM film
Carmen Jones, after its copyright has expired, would pre-
sumably require attribution not just to MGM, but to Oscar
Hammerstein II (who wrote the musical on which the film
was based), to Georges Bizet (who wrote the opera on which
the musical was based), and to Prosper Mérimée (who wrote
the novel on which the opera was based). In many cases,
figuring out who is in the line of “origin” would be no simple
task. Indeed, in the present case it is far from clear that
respondents have that status. Neither SFM nor New Line
had anything to do with the production of the Crusade televi-
sion series—they merely were licensed to distribute the
video version. While Fox might have a claim to being in
the line of origin, its involvement with the creation of the
television series was limited at best. Time, Inc., was the
principal, if not the exclusive, creator, albeit under arrange-
ment with Fox. And of course it was neither Fox nor Time,
Inc., that shot the film used in the Crusade television series.
Rather, that footage came from the United States Army,
Navy, and Coast Guard, the British Ministry of Information
and War Office, the National Film Board of Canada, and un-
identified “Newsreel Pool Cameramen.” If anyone has a
claim to being the original creator of the material used in
both the Crusade television series and the Campaigns video-
tapes, it would be those groups, rather than Fox. We do not



36 DASTAR CORP. ». TWENTIETH CENTURY FOX
FILM CORP.

Opinion of the Court

think the Lanham Act requires this search for the source of
the Nile and all its tributaries.

Another practical difficulty of adopting a special definition
of “origin” for communicative products is that it places the
manufacturers of those products in a difficult position. On
the one hand, they would face Lanham Act liability for fail-
ing to credit the creator of a work on which their lawful
copies are based; and on the other hand they could face Lan-
ham Act liability for crediting the creator if that should be
regarded as implying the creator’s “sponsorship or approval”
of the copy, 15 U. S. C. §1125(a)(1)(A). In this case, for ex-
ample, if Dastar had simply “copied [the television series] as
Crusade in Europe and sold it as Crusade in Europe,” with-
out changing the title or packaging (including the original
credits to Fox), it is hard to have confidence in respondents’
assurance that they “would not be here on a Lanham Act
cause of action,” Tr. of Oral Arg. 35.

Finally, reading §43(a) of the Lanham Act as creating a
cause of action for, in effect, plagiarism—the use of other-
wise unprotected works and inventions without attribu-
tion—would be hard to reconcile with our previous decisions.
For example, in Wal-Mart Stores, Inc. v. Samara Brothers,
Inc., 529 U.S. 205 (2000), we considered whether product-
design trade dress can ever be inherently distinctive. Wal-
Mart produced “knockoffs” of children’s clothes designed and
manufactured by Samara Brothers, containing only “minor
modifications” of the original designs. Id., at 208. We con-
cluded that the designs could not be protected under §43(a)
without a showing that they had acquired “secondary mean-
ing,” 1id., at 214, so that they “‘identify the source of the
product rather than the product itself,”” id., at 211 (quoting
Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456
U. S. 844, 851, n. 11 (1982)). This carefully considered limi-
tation would be entirely pointless if the “original” producer
could turn around and pursue a reverse-passing-off claim
under exactly the same provision of the Lanham Act. Sa-
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mara would merely have had to argue that it was the “ori-
gin” of the designs that Wal-Mart was selling as its own line.
It was not, because “origin of goods” in the Lanham Act re-
ferred to the producer of the clothes, and not the producer
of the (potentially) copyrightable or patentable designs that
the clothes embodied.

Similarly under respondents’ theory, the “origin of goods”
provision of §43(a) would have supported the suit that we
rejected in Bonito Boats, 489 U. S. 141, where the defend-
ants had used molds to duplicate the plaintiff’s unpatented
boat hulls (apparently without crediting the plaintiff). And
it would have supported the suit we rejected in TrafFiz,
532 U.S. 23: The plaintiff, whose patents on flexible road
signs had expired, and who could not prevail on a trade-dress
claim under §43(a) because the features of the signs were
functional, would have had a reverse-passing-off claim for
unattributed copying of his design.

In sum, reading the phrase “origin of goods” in the Lan-
ham Act in accordance with the Act’s common-law founda-
tions (which were not designed to protect originality or cre-
ativity), and in light of the copyright and patent laws (which
were), we conclude that the phrase refers to the producer
of the tangible goods that are offered for sale, and not to
the author of any idea, concept, or communication embodied
in those goods. Cf. 17 U. S. C. §202 (distinguishing between
a copyrighted work and “any material object in which the
work is embodied”). To hold otherwise would be akin to
finding that §43(a) created a species of perpetual patent and
copyright, which Congress may not do. See Eldred v. Ash-
croft, 537 U. S. 186, 208 (2003).

The creative talent of the sort that lay behind the Cam-
paigns videos is not left without protection. The original
film footage used in the Crusade television series could have
been copyrighted, see 17 U.S. C. §102(a)(6), as was copy-
righted (as a compilation) the Crusade television series, even
though it included material from the public domain, see
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§103(a). Had Fox renewed the copyright in the Crusade
television series, it would have had an easy claim of
copyright infringement. And respondents’ contention that
Campaigns infringes Doubleday’s copyright in General Ei-
senhower’s book is still a live question on remand. If,
moreover, the producer of a video that substantially copied
the Crusade series were, in advertising or promotion, to give
purchasers the impression that the video was quite different
from that series, then one or more of the respondents might
have a cause of action—not for reverse passing off under the
“confusion . . . as to the origin” provision of §43(a)(1)(A), but
for misrepresentation under the “misrepresents the nature,
characteristics [or] qualities” provision of §43(a)(1)(B). For
merely saying it is the producer of the video, however, no
Lanham Act liability attaches to Dastar.

* * *

Because we conclude that Dastar was the “origin” of the
products it sold as its own, respondents cannot prevail on
their Lanham Act claim. We thus have no occasion to con-
sider whether the Lanham Act permitted an award of double
petitioner’s profits. The judgment of the Court of Appeals
for the Ninth Circuit is reversed, and the case is remanded
for further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE BREYER took no part in the consideration or deci-
sion of this case.
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ENTERGY LOUISIANA, INC. ». LOUISTIANA PUBLIC
SERVICE COMMISSION ET AL.

CERTIORARI TO THE SUPREME COURT OF LOUISIANA
No. 02-299. Argued April 28, 2003—Decided June 2, 2003

The Federal Energy Regulatory Commission (FERC), which regulates
the sale of electricity at wholesale in interstate commerce, must ensure
that wholesale rates are “just and reasonable,” 16 U.S. C. §824d(a).
Under the filed rate doctrine, FERC-approved cost allocations between
affiliated energy companies may not be subjected to reevaluation in
state ratemaking proceedings. Nantahala Power & Light Co. v.
Thornburg, 476 U. S. 953; Mississippt Power & Light Co. v. Mississippi
ex rel. Moore, 487 U.S. 354 (MP&L). Petitioner Entergy Louisiana,
Inc. (ELI), one of five public utilities owned by Entergy Corporation
(Entergy), shares capacity with its corporate siblings in other States,
which allows each company to access additional capacity when demand
exceeds the supply generated by that company alone. The resulting
costs are allocated among the companies; and that allocation is critical
to the setting of retail rates by state regulators, such as respondent
Louisiana Public Service Commission (LPSC). Entergy allocates costs
through a tariff approved by FERC called the system agreement.
Service Schedule MSS-1, which is included in the system agreement,
provides a formula under which those companies that use more capacity
than they contribute make payments to companies that contribute more
than their fair share of capacity. ELI has typically made, rather than
received, MSS-1 payments. In the 1980’s, the operating committee ini-
tiated the Extended Reserve Shutdown (ERS) program, which re-
sponded to systemwide overcapacity by allowing some generating units
not immediately necessary for capacity needs to be effectively moth-
balled. Because ERS units could be reactivated if needed, they were
considered available for purposes of calculating MSS-1 payments. On
August 5, 1997, FERC found that Entergy had violated the system
agreement in classifying ERS units as available, but determined that a
refund was not due to ELI customers as a result of MSS-1 overpay-
ments by ELI to other operating companies. FERC also approved an
amendment to the system agreement allowing an ERS unit to be
treated as available under MSS-1 if the operating committee determines
it intends to return the unit to service at a future date. In 1997, ELI
made its annual retail rate filing with the LPSC. One of the contested
issues in this proceeding was whether the cost of ERS units should be
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considered in setting ELI’s retail rates. Confining its review to MSS-1
payments made after August 5, 1997, the LPSC concluded that it was
not pre-empted from disallowing MSS-1 related costs as imprudent sub-
sequent to that date. Thus, ELI was not permitted to charge retail
rates that reflected the cost of its MSS-1 payments. The State District
Court denied ELI’s petition for review, and the State Supreme Court
upheld the LPSC’s decision.

Held: Nantahala and MP&L rest on a foundation that is broad enough to
require pre-emption of the LPSC’s order. Pp. 47-51.

(a) The filed rate doctrine requires “that interstate power rates filed
with FERC or fixed by FERC must be given binding effect by state
utility commissions determining intrastate rates,” Nantahala, supra, at
962. In Nantahala and MP&L, this Court applied the doctrine to hold
that FERC-mandated cost allocations could not be second-guessed by
state regulators. The state order in Nantahala, which involved two
corporate siblings, allocated more of Nantahala’s purchases to low-cost
power than the proportion approved by FERC. By requiring Nanta-
hala to calculate its rates as if it needed to procure less high-cost power
than under FERC’s order, the state order “trapped” a portion of the
costs incurred by Nantahala in procuring its power. This ran counter
to the rationale for FERC approval of cost allocations because, when
costs under a FERC tariff are categorically excluded from consideration
in retail rates, the regulated entity cannot fully recover its costs of
purchasing at the FERC-approved rate. In MP&L, the Court con-
cluded that, contrary to the Mississippi Supreme Court’s ruling, the
pre-emptive effect of FERC jurisdiction does not turn on whether
a particular matter was actually determined in FERC proceedings.
Pp. 47-49.

(b) Applying Nantahala and MP&L here, the LPSC order impermis-
sibly “traps” costs that have been allocated in a FERC tariff. That the
operating committee has discretion to classify ERS units, while Nanta-
hala and MP&L involved specific mandates, does not provide room for
the LPSC’s imprudence finding. The Federal Power Act specifically
allows for the use of automatic adjustment clauses, and MSS-1 consti-
tutes such a clause. The Louisiana Supreme Court’s other basis for
upholding the LPSC’s order—that FERC had not specifically approved
the MSS-1 cost allocation after August 5—revives precisely the same
erroneous reasoning advanced by the Mississippi Supreme Court in
MP&L. It matters not whether FERC has spoken to the precise classi-
fication of ERS units, but only whether the FERC tariff dictates how
and by whom the classification should be made. Because the amended
system agreement clearly does so, the LPSC’s second-guessing of the
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classification here is pre-empted. Finally, respondents advance the con-
tention that including ERS units in MSS-1 calculations violated the
amended agreement despite the LPSC’s own prior holding that it does
not have jurisdiction to determine whether the agreement was violated
and the State Supreme Court’s acceptance of that concession. The
question here is whether the LPSC order is pre-empted under Nanta-
hala and MP&L; that order does not rest on a finding that the system
agreement was violated. Consequently, this Court has no occasion to
address the question of the exclusivity of FERC’s jurisdiction to deter-
mine whether and when a filed rate has been violated. Pp. 49-51.

815 So. 2d 27, reversed.

THOMAS, J., delivered the opinion for a unanimous Court.

David W. Carpenter argued the cause for petitioner.
With him on the briefs were Virginia A. Seitz, J. Wayne
Anderson, and Kathryn Ann Washington.

Austin C. Schlick argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Olson, Deputy Solicitor General
Kneedler, Cynthia A. Marlette, and Dennis Lane.

Michael R. Fontham argued the cause for respondents.
With him on the brief were Paul L. Zimmering, Noel J.
Darce, Dana M. Shelton, and Jason M. Bilbe.*

JUSTICE THOMAS delivered the opinion of the Court.

The Federal Energy Regulatory Commission (FERC) reg-
ulates the sale of electricity at wholesale in interstate com-
merce. 16 U.S.C. §824(b). In this capacity, FERC must
ensure that wholesale rates are “just and reasonable,”
§824d(a). In Nantahala Power & Light Co. v. Thornburg,
476 U. S. 953 (1986), and Mississippt Power & Light Co. v.
Mississippi ex rel. Moore, 487 U. S. 354 (1988) (MP&L), the
Court concluded that, under the filed rate doctrine, FERC-
approved cost allocations between affiliated energy compa-

*Charles G. Cole, Edward H. Comer, and Barbara A. Hindin filed a
brief for Edison Electric Institute as amicus curiae urging reversal.



42 ENTERGY LA., INC. ». LOUISIANA PUB. SERV. COMM'N

Opinion of the Court

nies may not be subjected to reevaluation in state rate-
making proceedings. We consider today whether a FERC
tariff that delegates discretion to the regulated entity to de-
termine the precise cost allocation similarly pre-empts an
order that adjudges those costs imprudent.

I

Petitioner Entergy Louisiana, Ine. (ELI), is one of five
public utilities owned by Entergy Corporation (Entergy), a
multistate holding company. ELI operates in the State of
Louisiana and shares capacity with its corporate siblings op-
erating in Arkansas, Mississippi, and Texas (collectively, the
operating companies). This sharing arrangement allows
each operating company to access additional capacity when
demand exceeds the supply generated by that company
alone. But keeping excess capacity available for use by all
is a benefit shared by the operating companies, and the costs
associated with this benefit must be allocated among them.
State regulators establish the rates each operating company
may charge in its retail sales, allowing each company to re-
cover its costs and a reasonable rate of return. Thus, the
cost allocation between operating companies is critical to the
setting of retail rates.

Entergy allocates costs through the system agreement, a
tariff approved by FERC under §205 of the Federal Power
Act (FPA), 41 Stat. 1063, 16 U.S.C. §824d. The system
agreement is administered by the Entergy operating com-
mittee, which includes one representative from each operat-
ing company and one from Entergy Services, a subsidiary of
Entergy that provides administrative services to the system.
Service Schedule MSS-1, which is included as § 10 of the sys-
tem agreement, allows for cost equalization of shared capac-
ity through a formula that dictates that those operating com-
panies contributing less than their fair share, i. e., using more
capacity than they contribute, make payments to the others
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that contribute more than their fair share of capacity.!
Those making such payments are known as “short” compa-
nies, and those accepting the payments are known as “long”
companies. Each operating company’s capability is deter-
mined monthly, and payments are made on a monthly basis—
a long company receives a payment equal to its average cost
of generating units multiplied by the number of megawatts
the company is long. Because the variables that determine
the MSS-1 cost allocation can change monthly, Service
Schedule MSS-1 is an automatic adjustment clause under
§205(f) of the FPA, 16 U. S. C. §824d(f),> which exempts it
from the FPA’s ordinary requirements for tariff changes.

In order to determine whether an operating company is
long or short in a given month, one must know how much
capacity that operating company is making available to its
siblings. The question is not as easy as asking whether the
generating facilities are on or off, however, because in the
mid-1980’s the operating committee initiated the Extended
Reserve Shutdown (ERS) program. Responding to system-
wide overcapacity, ERS allowed some generating units to be
identified as not immediately necessary for capacity needs
and effectively mothballed. However, these units could be
activated if demand increased, meaning that the capacity
they represented was not forever placed out of reach of the
operating companies. As a result, ERS units were consid-
ered “available” for purposes of calculating MSS-1 cost
equalization payments. Counting ERS units as available

'Where, as here, public utilities share capacity, the allocation of costs of
maintaining capacity and generating power constitutes “the sale of electric
energy at wholesale in interstate commerce.” 16 U. S. C. §824(b)(1).

2Section 824d(f)(4) provides the definition of “automatic adjustment
clause™
“a provision of a rate schedule which provides for increases or decreases
(or both), without prior hearing, in rates reflecting increases or decreases
(or both) in costs incurred by an electric utility. Such term does not in-
clude any rate which takes effect subject to refund and subject to a later
determination of the appropriate amount of such rate.”
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has generally had the effect of making ELI, already a short
company, even more short, thus increasing its cost equaliza-
tion payments.

In December 1993, FERC initiated a proceeding under
§206 of the FPA, 16 U. S. C. §824e, to decide whether the
system agreement permitted ERS units to be treated as
available. Respondent Louisiana Public Service Commis-
sion (LPSC), which regulates ELI’s retail rates in Louisiana,
participated in the FERC proceeding and argued that cus-
tomers of ELI were entitled to a refund as a result of MSS-1
overpayments made by ELI after the alleged misclassifica-
tion of ERS units as available. FERC agreed that Entergy
had violated the system agreement in its classification of
ERS units as available, but determined that a refund was
not supported by the equities because the resultant cost allo-
cations, while violative of the tariff, were not unjust, unrea-
sonable, or unduly diseriminatory. Entergy Servs., Inc., 80
FERC 161,197, pp. 61,786-61,788 (1997) (Order No. 415).
FERC also approved, over the objection of the LPSC, an
amendment to the system agreement that allows an ERS
unit to be treated as available under MSS-1 if the operating
committee determines it intends to return the unit to service
at a future date.? The Court of Appeals for the District of

3Section 10.02 of the system agreement, as amended on August 5, 1997,
pursuant to FERC Order No. 415 provides:

“A unit is considered available to the extent the capability can be demon-
strated and (1) is under the control of the System Operator, or (2) is down
for maintenance or nuclear refueling, or (3) is in extended reserve shut-
down (ERS) with the intent of returning the unit to service at a future
date in order to meet Entergy System requirements. The Operating
Committee’s decision to consider an ERS unit to be available to meet fu-
ture System requirements shall be evidenced in the minutes of the Operat-
ing Committee and shall be based on consideration of current and future
resource needs, the projected length of time the unit would be in ERS
status, the projected cost of maintaining such unit, and the projected cost
of returning the unit to service.” 80 FERC, at 61,788-61,789 (emphasis
deleted).
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Columbia Circuit denied the LPSC’s petition for review of
FERC Order No. 415. Louisiana Public Service Comm™n
v. FERC, 174 F. 3d 218 (1999). With respect to the amend-
ment, the Court of Appeals found that “FERC under-
standably concluded that [it] set out the parameters of the
operating committee’s discretion, and that discriminatory
implementation of the amendment could be remedied in a
proceeding under FPA §206.” Id., at 231.

ELI made its annual retail rate filing with the LPSC in
May 1997. One of the contested issues was “whether pay-
ments under the System Agreement for the cost of generat-
ing units in Extended Reserve Shutdown should be included
or excluded from ELI’s revenue requirement.” App. to Pet.
for Cert. 25a. Given FERC’s determination that the inclu-
sion of ERS units as available prior to August 5, 1997 (the
date FERC Order No. 415 issued), was just and reasonable,
the LPSC confined its review to MSS-1 payments made after
August 5, 1997. Its own staff argued before the LPSC that
after August 5, 1997, ELI and the operating committee vio-
lated amended §10.02(a) of the operating agreement by con-
tinuing to count ERS units as available. The LPSC con-
cluded, however, that it was “pre-empted from determining
whether the terms of a FERC tariff have been met, for the
issue of violation of or compliance with a FERC tariff is pe-
culiarly within FERC’s purview.” Id., at 64a.

Nevertheless, the LPSC held that it was not pre-empted
from disallowing MSS-1-related costs as imprudent subse-
quent to August 5, 1997:

“[TThough FERC has exclusive jurisdiction over the
issue of whether the System Agreement has been vio-
lated, there currently exists no FERC order that has
found that the Operating Committee’s decision is in com-
pliance with the System Agreement. In the absence of
such FERC determination, this Commission can scruti-
nize the prudence of the Operating Committee’s decision
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without violating the [Slupremacy [Cllause insofar as
that decision affects retail rates.” Id., at 65a.

The LPSC concluded that the operating committee’s treat-
ment of ERS units after August 5, 1997, was imprudent and
that ELI’'s MSS-1 payments would not be considered when
setting ELI’s retail rates in Louisiana. In other words,
though ELI made the MSS-1 payments to its “long” corpo-
rate siblings, it would not be allowed to recoup those costs
in its retail rates.

ELI petitioned for review of the LPSC’s decision in State
District Court. That petition was denied, and ELI appealed
to the Supreme Court of Louisiana, which upheld the LPSC’s
decision. 2001-1725 (La. 4/3/02), 815 So. 2d 27. The Su-
preme Court of Louisiana held that the LPSC’s order was
not barred by federal pre-emption because the LPSC was
not “attempting to regulate interstate wholesale rates” or
“challeng[ing] the validity of the FERC’s declination to order
refunds of amounts paid in violation of the System Agree-
ment prior to the amendment.” Id., at 38. Further, the
court reasoned, “FERC never ruled on the issue of whether
ELT’s decision to continue to include the ERS units [after
August 5, 1997, was] a prudent one” or made “it mandatory
for the [operating committee] to include the ERS units in its
MSS-1 calculations.” Ibid.

We granted ELI’s petition for writ of certiorari to address
whether the Court’s decisions in Nantahala and MP&L lead
to federal pre-emption of the LPSC’s order. 537 U. S. 1152
(2003). We hold that Nantahala and MP&L “res[t] on a
foundation that is broad enough,” MP&L, 487 U. S., at 369,
to require pre-emption of the order in this case.

4The MSS-1 payments that were disallowed were, in fact, those made
in 1996, which were to be used in calculating 1997-1998 retail rates by the
LPSC. App. to Pet. for Cert. 76a.
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II
A

The filed rate doctrine requires “that interstate power
rates filed with FERC or fixed by FERC must be given
binding effect by state utility commissions determining in-
trastate rates.” Nantahala, 476 U.S., at 962. When the
filed rate doctrine applies to state regulators, it does so
as a matter of federal pre-emption through the Supremacy
Clause. Arkansas Louisiana Gas Co. v. Hall, 453 U. S. 571,
581-582 (1981).

In Nantahala and MP&L, the Court applied the filed rate
doctrine to hold that FERC-mandated cost allocations could
not be second-guessed by state regulators. Nantahala in-
volved two corporate siblings, Nantahala Power & Light
Company and Tapoco, Inc., the former of which served retail
customers in North Carolina. Both Nantahala and Tapoco
provided power to the Tennessee Valley Authority (TVA),
which in turn sold power back to them pursuant to an agree-
ment between all three parties. But the power was not pur-
chased at a uniform price. Low-cost power was made avail-
able to both Nantahala and Tapoco in consideration for the
right to pour all of their power into the TVA grid. This
low-cost power was apportioned 80% to Tapoco, which
served exclusively the corporate parent of Tapoco and Nan-
tahala, and 20% to Nantahala. Nantahala purchased the re-
mainder of its power requirements at higher prices. FERC
approved this cost allocation with a slight modification, so
that Nantahala received 22.5% of the low-cost entitlement
power. However, the North Carolina Supreme Court up-
held the North Carolina Utilities Commission’s (NCUC) de-
termination that Nantahala’s share of the low-cost power
was properly 24.5%. This resulted in a lower cost computa-
tion for Nantahala, and therefore lower rates for North Caro-
lina retail customers, than would have obtained if FERC’s
cost allocation had been respected by NCUC.
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This Court held that the state cost allocation order was
pre-empted:

“Nantahala must under NCUC’s order calculate its re-
tail rates as if it received more entitlement power than
it does under FERC’s order, and as if it needed to
procure less of the more expensive purchased power
than under FERC’s order. A portion of the costs in-
curred by Nantahala in procuring its power is there-
fore ‘trapped.”” 476 U. S., at 971.

Trapping of costs “runs directly counter,” id., at 968, to the
rationale for FERC approval of cost allocations, the Court
concluded, because when costs under a FERC tariff are cate-
gorically excluded from consideration in retail rates, the reg-
ulated entity “cannot fully recover its costs of purchasing at
the FERC-approved rate . . .,” id., at 970.

In MP&L, the Court further defined the scope of filed rate
doctrine pre-emption in the cost allocation context. Prede-
cessors of the operating companies concerned here were
jointly involved in the construction of the Grand Gulf nuclear
power plant in Mississippi. The costs of the project turned
out to be significantly higher than had been originally
planned, and as a result the wholesale cost of power gener-
ated at Grand Gulf was much higher than power available
from other system generating units. But the high fixed
costs of building Grand Gulf had to be recouped, and the
operating companies agreed that each of them would pur-
chase a specific proportion of the high-cost power generated
at Grand Gulf. The original allocation was challenged be-
fore FERC, which ultimately approved a modified tariff.
That tariff required Mississippi Power and Light (MP&L,
now Entergy Mississippi) to purchase 33% of the power
produced at Grand Gulf.

Mississippi regulators allowed MP&L to pass along these
costs to consumers through retail rate increases. The Mis-
sissippi Supreme Court, however, reasoned that “FERC’s de-
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termination that MP&L’s assumption of a 33% share of the
costs associated with Grand Gulf would be fair to its sister
operating companies did not obligate the State to approve
a pass-through of those costs to state consumers without
a prudence review.” MP&L, 487 U. S., at 367. The Missis-
sippi Supreme Court distinguished Nantahala by limiting
the scope of its holding to “matters actually determined,
whether expressly or impliedly, by the FERC.” Mississippi
ex rel. Pittman v. Mississippt Public Service Comm’n, 506
So. 2d 978, 986 (Miss. 1987) (citation omitted).

This Court disagreed, holding that the state court “erred
in adopting the view that the pre-emptive effect of FERC
jurisdiction turned on whether a particular matter was actu-
ally determined in the FERC proceedings.” MP&L, 487
U.S,, at 374. Although FERC had not explicitly held that
the construction of Grand Gulf was prudent, the cost alloca-
tion filed with FERC pre-empted any state prudence review,
because “if the integrity of FERC regulation is to be pre-
served, it obviously cannot be unreasonable for MP&L to
procure the particular quantity of high-priced Grand Gulf
power that FERC has ordered it to pay for.” Ibid.

B

Applying Nantahala and MP&L to the facts of this case,
we conclude that the LPSC’s order impermissibly “traps”
costs that have been allocated in a FERC tariff. The
amended system agreement differs from the tariffs in
MP&L and Nantahala because it leaves the classification of
ERS units to the discretion of the operating committee,
whereas in Nantahala and MP&L the cost allocations were
specific mandates. The Louisiana Supreme Court concluded
that this delegated discretion provided room for the LPSC’s
finding of imprudence where a mandated cost allocation
would not. However, Congress has specifically allowed for
the use of automatic adjustment clauses in the FPA, and it
is uncontested that the MSS-1 schedule constitutes such an
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automatic adjustment clause. We see no reason to create an
exception to the filed rate doctrine for tariffs of this type
that would substantially limit FERC’s flexibility in approv-
ing cost allocation arrangements.

The Louisiana Supreme Court’s other basis for upholding
the LPSC’s order was that FERC had not specifically ap-
proved the MSS-1 cost allocation after August 5, 1997, when
it issued Order No. 415. See 815 So. 2d, at 38 (“The FERC
never ruled on the issue of whether ELI’s decision to con-
tinue to include the ERS units is a prudent one”). In so
holding, the Louisiana Supreme Court revived precisely the
same erroneous reasoning that was advanced by the Missis-
sippi Supreme Court in MP&L. There this Court noted
that the “view that the pre-emptive effect of FERC jurisdic-
tion turn[s] on whether a particular matter was actually de-
termined in the FERC proceedings” has been “long re-
jected.” MP&L, supra, at 374. It matters not whether
FERC has spoken to the precise classification of ERS units,
but only whether the FERC tariff dictates how and by whom
that classification should be made. The amended system
agreement clearly does so, and therefore the LPSC’s second-
guessing of the classification of ERS units is pre-empted.

Finally, we address respondents’ contention that the inclu-
sion of ERS units in MSS-1 calculations was a violation of
the amended system agreement and that, consequently, the
LPSC’s order is shielded from federal pre-emption. Curi-
ously, respondents advance this argument here despite the
LPSC’s own prior holding that it does not have jurisdiction
to determine whether the system agreement was violated
and the Louisiana Supreme Court’s acceptance of that con-
cession. See App. to Pet. for Cert. 64a; 815 So. 2d, at 35-36.
ELI and the United States maintain that the LPSC was cor-
rect when it initially held that FERC has exclusive jurisdic-
tion to determine whether a FERC tariff has been violated
and that state regulatory agencies may not, consistent with
the FPA, disallow costs based on their own assessment of
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noncompliance with a FERC tariff. But the question before
us is whether the LPSC’s order is pre-empted under Nanta-
hala and MP&L, and that order does not rest on a finding
that the system agreement was violated. The LPSC’s ex-
press statement that it had no jurisdiction to conclude that
there had been a violation of the system agreement confirms
this. Consequently, we have no occasion to address the
question of the exclusivity of FERC’s jurisdiction to deter-
mine whether and when a filed rate has been violated.
For the foregoing reasons, the judgment of the Louisiana
Supreme Court is reversed.
It is so ordered.
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THE CITIZENS BANK ». ALAFABCO, INC., ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME

COURT OF ALABAMA
No. 02-1295. Decided June 2, 2003

Respondents Alafabco, Inc., and its officers filed suit in Alabama Circuit

Court, alleging that Alafabco had incurred massive debt because peti-
tioner bank had unlawfully reneged on an agreement to provide capital
sufficient to complete a specific building project. The bank moved to
compel arbitration as provided in the parties’ debt-restructuring agree-
ments. The court ordered respondents to submit to arbitration, but the
State Supreme Court reversed, finding that, because the agreements
had no substantial effect on interstate commerce, there was an insuffi-
cient nexus with such commerce to establish Federal Arbitration Act
(FAA) coverage of the parties’ dispute.

Held: There is sufficient nexus with interstate commerce to make the arbi-

tration provision enforceable under the FAA. By applying to a con-
tract “evidencing a transaction involving commerce,” 9 U. S. C. §2, the
FAA provides for “the enforcement of arbitration agreements within
the full reach of the Commerce Clause,” Perry v. Thomas, 482 U. S. 483,
490. It is thus perfectly clear that the FAA encompasses a wider range
of transactions than those actually “in commerce.” Although the debt-
restructuring agreements were executed in Alabama by Alabama resi-
dents, they nonetheless satisfy the FAA’s “involving commerce” test.
First, Alafabco engaged in business throughout the southeastern United
States, using substantial loans from the bank that were renegotiated
and redocumented in the debt-restructuring agreements. Second, the
restructured debt was secured by all of Alafabco’s business assets, in-
cluding its inventory of goods assembled from out-of-state parts and raw
materials. Third, commercial lending has a broad impact on the na-
tional economy. The Alabama Supreme Court’s cramped view of Con-
gress’ Commerce Clause power appears to rest on a misreading of
United States v. Lopez, 514 U. S. 549, which does not suggest that limits
on the power to regulate commerce are breached by applying the FAA
to disputes arising out of commercial loan transactions such as these.

Certiorari granted; reversed and remanded.
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PER CURIAM.

The question presented is whether the parties’ debt-
restructuring agreement is “a contract evidencing a transac-
tion involving commerce” within the meaning of the Federal
Arbitration Act (FAA). 9 U.S.C. §2. As we concluded in
Allied-Bruce Terminix Cos. v. Dobson, 513 U. S. 265 (1995),
there is a sufficient nexus with interstate commerce to make
enforceable, pursuant to the FAA, an arbitration provision
included in that agreement.

I

Petitioner The Citizens Bank—an Alabama lending insti-
tution—seeks to compel arbitration of a financial dispute
with respondents Alafabco, Inc.—an Alabama fabrication and
construction company—and its officers. According to a com-
plaint filed by respondents in Alabama state court, the dis-
pute among the parties arose out of a series of commercial
loan transactions made over a decade-long course of business
dealings. In 1986, the complaint alleges, the parties entered
into a quasi-contractual relationship in which the bank
agreed to provide operating capital necessary for Alafabco
to secure and complete construction contracts. That rela-
tionship began to sour in 1998, when the bank allegedly en-
couraged Alafabco to bid on a large construction contract
in Courtland, Alabama, but refused to provide the capital
necessary to complete the project. In order to compensate
for the bank’s alleged breach of the parties’ implied agree-
ment, Alafabco completed the Courtland project with funds
that would otherwise have been dedicated to repaying exist-
ing obligations to the bank. Alafabco in turn became delin-
quent in repaying those existing obligations.

On two occasions, the parties attempted to resolve the
outstanding debts. On May 3, 1999, Alafabco and the bank
executed “‘renewal notes’” in which all previous loans were
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restructured and redocumented. 872 So. 2d 798 (Ala. 2002).
The debt-restructuring arrangement included an arbitration
agreement covering “ ‘all disputes, claims, or controversies.””
That agreement provided that the FAA “‘shall apply to [its]
construction, interpretation, and enforcement.”” Id., at 799.
Alafabeo defaulted on its obligations under the renewal notes
and sought bankruptcy protection in federal court in Sep-
tember 1999.

In return for the dismissal of Alafabco’s bankruptcy peti-
tion, the bank agreed to renegotiate the outstanding loans in
a second debt-restructuring agreement. On December 10,
1999, the parties executed new loan documents encompassing
Alafabeo’s entire outstanding debt, approximately $430,000,
which was secured by a mortgage on commercial real estate
owned by the individual respondents, by Alafabco’s accounts
receivable, inventory, supplies, fixtures, machinery, and
equipment, and by a mortgage on the house of one of the
individual respondents. Id., at 800. As part of the second
debt-restructuring agreement, the parties executed an arbi-
tration agreement functionally identical to that of May 3,
1999.

Within a year of the December 1999 debt restructuring,
Alafabco brought suit in the Circuit Court of Lawrence
County, Alabama, against the bank and its officers. Ala-
fabco alleged, among other causes of action, breach of con-
tract, fraud, breach of fiduciary duties, intentional infliction
of emotional distress, and interference with a contractual or
business relationship. Essentially, the suit alleged that Ala-
fabeo detrimentally “‘incur[red] massive debt’” because the
bank had unlawfully reneged on its agreement to provide
capital sufficient to complete the Courtland project. Id., at
799. Invoking the arbitration agreements, the bank moved
to compel arbitration of the parties’ dispute. The Circuit
Court ordered respondents to submit to arbitration in ac-
cordance with the arbitration agreements.
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The Supreme Court of Alabama reversed over Justice
See’s dissent. Applying a test it first adopted in Sisters of
the Visitation v. Cochran Plastering Co., 775 So. 2d 759
(2000), the court held that the debt-restructuring agree-
ments were the relevant transactions and proceeded to
determine whether those transactions, by themselves, had
a “substantial effect on interstate commerce.” 872 So. 2d,
at 801, 803. Because there was no showing “that any por-
tion of the restructured debt was actually attributable to
interstate transactions; that the funds comprising that debt
originated out-of-state; or that the restructured debt was in-
separable from any out-of-state projects,” id., at 805, the
court found an insufficient nexus with interstate commerce
to establish FAA coverage of the parties’ dispute.

Justice See in dissent explained why, in his view, the court
had erred by using the test formulated in Sisters of the Visi-
tation, in which the Supreme Court of Alabama read this
Court’s opinion in United States v. Lopez, 514 U.S. 549
(1995), to require that “a particular contract, in order to be
enforceable under the Federal Arbitration Act must, by it-
self, have a substantial effect on interstate commerce.” 872
So. 2d, at 808. Rejecting that stringent test and assessing
the evidence with a more generous view of the necessary
effect on interstate commerce, Justice See would have found
that the bank’s loans to Alafabco satisfied the FAA’s “involv-
ing commerce” requirement.

II
The FAA provides that a

“written provision in any maritime transaction or a con-
tract evidencing a transaction imvolving commerce to
settle by arbitration a controversy thereafter arising out
of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writ-
ing to submit to arbitration an existing controversy aris-
ing out of such a contract, transaction, or refusal, shall
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be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation
of any contract.” 9 U.S. C. §2 (emphasis added).

The statute further defines “commerce” to include “com-
merce among the several States.” §1. Echoing Justice
See’s dissenting opinion, petitioner contends that the deci-
sion below gives inadequate breadth to the “involving com-
merce” language of the statute. We agree.

We have interpreted the term “involving commerce” in the
FAA as the functional equivalent of the more familiar term
“affecting commerce”—words of art that ordinarily signal
the broadest permissible exercise of Congress’ Commerce
Clause power. Allied-Bruce Terminix Cos., 513 U.S., at
273-274. Because the statute provides for “the enforcement
of arbitration agreements within the full reach of the Com-
merce Clause,” Perry v. Thomas, 482 U. S. 483, 490 (1987), it
is perfectly clear that the FAA encompasses a wider range
of transactions than those actually “in commerce”—that is,
“within the flow of interstate commerce,” Allied-Bruce Ter-
minix Cos., supra, at 273 (internal quotation marks, citation,
and emphasis omitted).

The Supreme Court of Alabama was therefore misguided
in its search for evidence that a “portion of the restructured
debt was actually attributable to interstate transactions” or
that the loans “originated out-of-state” or that “the restruc-
tured debt was inseparable from any out-of-state projects.”
872 So. 2d, at 805. Such evidence might be required if the
FAA were restricted to transactions actually “‘in com-
merce,”” Gulf Oil Corp. v. Copp Paving Co., 419 U. S. 186,
195-196 (1974), but, as we have explained, that is not the
limit of the FA A’s reach.

Nor is application of the FAA defeated because the in-
dividual debt-restructuring transactions, taken alone, did
not have a “substantial effect on interstate commerce.” 872
So. 2d, at 803. Congress’ Commerce Clause power “may
be exercised in individual cases without showing any
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specific effect upon interstate commerce” if in the aggregate
the economic activity in question would represent “a general
practice . . . subject to federal control.” Mandeville Island
Farms, Inc. v. American Crystal Sugar Co., 334 U. S. 219,
236 (1948). See also Perez v. United States, 402 U. S. 146,
154 (1971); Wickard v. Filburn, 317 U. S. 111, 127-128 (1942).
Only that general practice need bear on interstate commerce
in a substantial way. Maryland v. Wirtz, 392 U. S. 183, 196—
197, n. 27 (1968); NLRB v. Jones & Laughlin Steel Corp., 301
U.S. 1, 37-38 (1937).

This case is well within our previous pronouncements on
the extent of Congress’ Commerce Clause power. Although
the debt-restructuring agreements were executed in Ala-
bama by Alabama residents, they nonetheless satisfy the
FAA’s “involving commerce” test for at least three reasons.
First, Alafabco engaged in business throughout the south-
eastern United States using substantial loans from the bank
that were renegotiated and redocumented in the debt-
restructuring agreements. Indeed, the gravamen of Alafab-
co’s state-court suit was that it had incurred “‘massive
debt’” to the bank in order to keep its business afloat, and
the bank submitted affidavits of bank officers establishing
that its loans to Alafabco had been used in part to finance
large construction projects in North Carolina, Tennessee,
and Alabama.

Second, the restructured debt was secured by all of Ala-
fabco’s business assets, including its inventory of goods as-
sembled from out-of-state parts and raw materials. If the
Commerce Clause gives Congress the power to regulate local
business establishments purchasing substantial quantities of
goods that have moved in interstate commerce, Katzenbach
v. McClung, 379 U.S. 294, 304-305 (1964), it necessarily
reaches substantial commercial loan transactions secured by
such goods.

Third, were there any residual doubt about the magnitude
of the impact on interstate commerce caused by the particu-
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lar economic transactions in which the parties were engaged,
that doubt would dissipate upon consideration of the “gen-
eral practice” those transactions represent. Mandeville Is-
land Farms, supra, at 236. No elaborate explanation is
needed to make evident the broad impact of commercial lend-
ing on the national economy or Congress’ power to regulate
that activity pursuant to the Commerce Clause. Lewis V.
BT Investment Managers, Inc., 447 U.S. 27, 38-39 (1980)
(“[Blanking and related financial activities are of profound
local concern. . . . Nonetheless, it does not follow that these
same activities lack important interstate attributes”); Perez,
supra, at 154-155 (“Extortionate credit transactions, though
purely intrastate, may in the judgment of Congress affect
interstate commerce”).

The decision below therefore adheres to an improperly
cramped view of Congress’ Commerce Clause power. That
view, first announced by the Supreme Court of Alabama in
Sisters of the Visitation v. Cochran Plastering Co., 775
So. 2d 759 (2000), appears to rest on a misreading of our
decision in United States v. Lopez, 514 U.S. 549 (1995).
Lopez did not restrict the reach of the FAA or implicitly
overrule Allied-Bruce Terminix Cos.—indeed, we did not
discuss that case in Lopez. Nor did Lopez purport to an-
nounce a new rule governing Congress’ Commerce Clause
power over concededly economic activity such as the debt-
restructuring agreements before us now. 514 U. S, at 561.
To be sure, “the power to regulate commerce, though broad
indeed, has limits,” Maryland v. Wirtz, supra, at 196, but
nothing in our decision in Lopez suggests that those limits
are breached by applying the FAA to disputes arising out of
the commercial loan transactions in this case.

Accordingly, the petition for writ of certiorari is granted,
the judgment of the Supreme Court of Alabama is reversed,
and the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.
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HILLSIDE DAIRY INC. ET AL. v. LYONS, SECRE-
TARY, CALIFORNIA DEPARTMENT OF
FOOD AND AGRICULTURE, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 01-950. Argued April 22, 2003—Decided June 9, 2003*

In most of the country, but not California, the minimum price paid to dairy
farmers producing raw milk is regulated pursuant to federal marketing
orders, which guarantee a uniform price for the producers, but through
pooling mechanisms require the processors of different classes of dairy
products to pay different prices. California has adopted a similar, al-
though more complex, program to regulate the minimum prices paid
by California processors to California producers. Three state statutes
create California’s milk marketing structure: 1935 and 1967 Acts estab-
lish milk pricing and pooling plans, while a 1947 Act governs the compo-
sition of milk products sold in the State. Under the state scheme, Cali-
fornia processors of fluid milk pay a premium price (part of which goes
into a price equalization pool) that is higher than the prices paid to
producers. During the 1990’s, it became profitable for some California
processors to buy raw milk from out-of-state producers. In 1997, the
California Department of Food and Agriculture amended its regulations
to require contributions to the price equalization pool on some out-of-
state purchases. Petitioners, out-of-state dairy farmers, brought these
suits, alleging that the 1997 amendment unconstitutionally discriminates
against them. Without reaching the merits, the District Court dis-
missed both cases. The Ninth Circuit affirmed, holding, inter alia, that
a 1996 federal statute immunized California’s milk pricing and pooling
laws from Commerce Clause challenge, and that the individual petition-
ers’ Privileges and Immunities Clause claims failed because the 1997
amendment did not, on its face, create classifications based on any indi-
vidual’s residency or citizenship.

Held:

1. California’s milk pricing and pooling regulations are not exempted

from Commerce Clause scrutiny by §144 of the Federal Agriculture
Improvement and Reform Act of 1996, 7 U. S. C. § 7254, which provides:

*Together with No. 01-1018, Ponderosa Dairy et al. v. Lyons, Secretary,
California Department of Food and Agriculture, et al., also on certiorari
to the same court.



60 HILLSIDE DAIRY INC. v. LYONS

Syllabus

“Nothing in this Act . . . shall be construed to . .. limit the authority of
... California ... to ... effect any law . . . regarding . . . the percentage
of milk solids or solids not fat in fluid milk products sold . . . in [that]
State .. .;or... the labeling of such fluid milk products ....” Section
144 plainly covers California laws regulating the composition and label-
ing of fluid milk products, but does not mention pricing laws. This
Court will not assume that Congress has authorized state regulations
that burden or discriminate against interstate commerce unless such an
intent is clearly expressed. South-Central Timber Development, Inc.
v. Wunnicke, 467 U. S. 82, 91. Because §144 does not express such an
intent with respect to California’s pricing and pooling laws, the Ninth
Circuit erred in relying on that section to dismiss petitioners’ Commerce
Clause challenge. Pp. 64-66.

2. The Ninth Circuit’s rejection of the individual petitioners’ Privi-
leges and Immunities Clause claims is inconsistent with Chalker v. Bir-
mingham & Northwestern R. Co., 249 U. S. 522, 527, in which this Court
held that the practical effect of a Tennessee tax—which did not on its
face draw any distinction based on citizenship or residence, but did im-
pose a higher rate on persons having their principal offices out of
State—was discriminatory, given that an individual’s chief office is com-
monly in the State of which he is a citizen. In these cases as well, the
absence of an express statement in the California laws and regulations
identifying out-of-state residency or citizenship as a basis for disparate
treatment is not a sufficient basis for rejecting petitioners’ claim. In
so holding, this Court expresses no opinion on the merits of that claim.
Pp. 66-67.

259 F. 3d 1148, vacated and remanded.

STEVENS, J., delivered the opinion of the Court, Parts I and IIT of which
were unanimous, and Part IT of which was joined by REHNQUIST, C. J.,
and O’CONNOR, SCALIA, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ.
THOMAS, J., filed an opinion concurring in part and dissenting in part,
post, p. 68.

Roy T. Englert, Jr., argued the cause for petitioners in
both cases. With him on the briefs were Lawrence S. Rob-
bins, Charles M. English, Jr., Wendy M. Yoviene, and Nicho-
las C. Geale.

Barbara McDowell argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Solicitor General Olson, Assistant Attorney General
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McCallum, Deputy Solicitor General Kneedler, and Mark
B. Stern.

Mark J. Urban argued the cause for respondents in both
cases. With him on the brief were Bill Lockyer, Attorney
General of California, Manuel M. Medeiros, State Solicitor
General, Richard M. Frank, Chief Assistant Attorney Gen-
eral, Bruce F. Reeves and Mark J. Urban, Deputy Attorneys
General, and Andrea Hackett Henningsen.t

JUSTICE STEVENS delivered the opinion of the Court.

In most of the United States, not including California,
the minimum price paid to dairy farmers producing raw milk
is regulated pursuant to federal marketing orders. Those
orders guarantee a uniform price for the producers, but
through pooling mechanisms require the processors of differ-
ent classes of dairy products to pay different prices. Thus,
for example, processors of fluid milk pay a premium price,
part of which goes into an equalization pool that provides a
partial subsidy for cheese manufacturers who pay a net price
that is lower than the farmers receive. See West Lynn
Creamery, Inc. v. Healy, 512 U. S. 186, 189, n. 1 (1994).

The California Legislature has adopted a similar program
to regulate the minimum prices paid by California processors
to California producers. In the cases before us today, out-
of-state producers are challenging the constitutionality of a
1997 amendment to that program. They present us with
two questions: (1) whether § 144 of the Federal Agriculture

TBriefs of amici curiae urging reversal were filed for the State of Ne-
vada et al. by Brian Sandoval, Attorney General of Nevada, and by the
Attorneys General for their respective States as follows: Mike Hatch of
Minnesota, Mike McGrath of Montana, Hardy Myers of Oregon, Christine
O. Gregoire of Washington, and Peggy A. Lautenschlager of Wisconsin, for
Continental Dairy Products, Inc., et al. by Benjamin F. Yale; and for the
Dairy Institute of California by Thomas S. Knox.

John J. Viahos filed a brief for Western United Dairymen as amicus
curiae urging affirmance.
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Improvement and Reform Act of 1996, 110 Stat. 917, 7
U. S. C. §7254, exempts California’s milk pricing and pooling
regulations from scrutiny under the Commerce Clause; and
(2) whether the individual petitioners’ claim under the Privi-
leges and Immunities Clause is foreclosed because those reg-
ulations do not discriminate on their face on the basis of state
citizenship or state residence.

I

Government regulation of the marketing of raw milk has
been continuous since the Great Depression.! In California,
three related statutes establish the regulatory structure for
milk produced, processed, or sold in California. First, in
1935, the State enacted the Milk Stabilization and Marketing
Act, Cal. Food & Agric. Code Ann. §§61801-62403 (West
2001), “to establish minimum producer prices at fair and rea-
sonable levels so as to generate reasonable producer incomes
that will promote the intelligent and orderly marketing of
market milk . . ..” §61802(h). Then, California created
requirements for composition of milk products in the Milk
and Milk Products Act of 1947. §§32501-39912. The
standards created under this Act mandate minimum percent-
ages of fat and solids-not-fat in dairy products and often re-
quire fortification of milk by adding solids-not-fat. In 1967,
California passed another milk pricing Act, the Gonsalves
Milk Pooling Act, §§62700-62731, to address deficiencies in
the existing pricing scheme. Together, these three Acts (in-
cluding numerous subsequent revisions) create the state milk
marketing structure: The 1935 and 1967 Acts establish the
milk pricing and pooling plans, while the 1947 Act governs
the composition of milk products sold in California.

While it serves the same purposes as the federal market-
ing orders, California’s regulatory program is more complex.

1The history and purpose of federal regulation of milk marketing is
described in some detail in Zuber v. Allen, 396 U. S. 168, 172-187 (1969).
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Federal orders typically guarantee all producers the same
minimum price and create only two or three classes of end
uses to determine the processors’ contributions to, or with-
drawals from, the equalization pools, whereas under the Cali-
fornia scheme some of the farmers’ production commands a
“quota price” and some receives a lower “overbase price,”
and the processors’ end uses of the milk are divided into five
different classes.

The complexities of the California scheme are not relevant
to these cases; what is relevant is the fact California proces-
sors of fluid milk pay a premium price (part of which goes
into a pool) that is higher than either of the prices paid to
the producers.? During the early 1990’s, market conditions
made it profitable for some California processors to buy raw
milk from out-of-state producers at prices that were higher
than either the quota prices or the overbase prices guaran-
teed to California farmers yet lower than the premium prices
they had to pay when making in-state purchases. The regu-
latory scheme was at least partially responsible for the ad-
vantage enjoyed by out-of-state producers because it did not
require the processors to make any contribution to the equal-
ization pool on such purchases. In other words, whereas an
in-state purchase of raw milk resold as fluid milk required
the processor both to pay a guaranteed minimum to the
farmer and also to make a contribution to the pool, an out-
of-state purchase at a higher price would often be cheaper
because it required no pool contribution.

In 1997, the California Department of Food and Agricul-
ture amended its plan to require that contributions to the

2Because processors of fluid milk typically manufacture some other
products as well, their respective pool contributions reflect the relative
amounts of those end uses. Each processor’s mix of end uses produces an
individual monthly “blend price” that is multiplied by its total purchases.
Under federal orders the term “blend price” has a different meaning; it
usually refers to the price that the producer receives. See West Lynn
Creamery, Inc. v. Healy, 512 U. S. 186, 189, n. 1 (1994).
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pool be made on some out-of-state purchases.®? It is the im-
position of that requirement that gave rise to this litigation.
Petitioners in No. 01-950 operate dairy farms in Nevada;
petitioners in No. 01-1018 operate such farms in Arizona.
They contend that the 1997 amendment discriminates
against them. In response, the California officials contend
that it merely eliminated an unfair competitive advantage for
out-of-state producers that was the product of the regulatory
scheme itself.

Without reaching the merits of petitioners’ constitutional
claims, the District Court dismissed both cases and the
Court of Appeals for the Ninth Circuit affirmed. 259 F. 3d
1148 (2001). Relying on its earlier decision in Shamrock
Farms Co. v. Veneman, 146 F. 3d 1177 (1998), the court held
that a federal statute enacted in 1996 had immunized Califor-
nia’s milk pricing and pooling laws from Commerce Clause
challenge. It also held that the corporate petitioners had no
standing to raise a claim under the Privileges and Immuni-
ties Clause, and that the individuals’ claim under that Clause
failed because the 1997 plan amendments did not, “on their
face, create classifications based on any individual’s residency
or citizenship.” 259 F. 3d, at 1156. We granted certiorari
to review those two holdings, 537 U. S. 1099 (2003), but in
doing so we do not reach the merits of either constitutional
claim.

II

In some respects, the State’s composition standards set
forth in the 1947 Act exceed those set by the federal Food
and Drug Administration (FDA). For example, California’s
minimum standard for reduced fat milk requires that it con-
tain at least 10 percent solids-not-fat (which include protein,

3 After the 1997 amendment, processors whose blend price exceeds the
quota price must make contributions to the pool on their out-of-state pur-
chases as well as their in-state purchases.
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calcium, lactose, and other nutrients). Cal. Food & Agric.
Code Ann. §38211 (West 2001). Federal standards require
that reduced fat milk contain only 8.25 percent solids-not-fat.
See 21 CFR §§131.110, 101.62 (2002). Some of California’s
standards were arguably pre-empted by Congress’ enact-
ment of the Nutrition Labeling and Education Act of 1990,
104 Stat. 2353, which contains a prohibition against the appli-
cation of state quality standards to foods moving in inter-
state commerce. See 21 U.S.C. §343-1(a). The District
Court so held in Shamrock Farms Co. v. Veneman, No. Civ—
S-95-318 (ED Cal., Sept. 25, 1996). In response to that de-
cision, California sought an exemption from both the FDA
and Congress. See Shamrock Farms, 146 F. 3d, at 1180.
Before the FDA acted, Congress responded favorably with
the enactment of the statute that governs our disposition of
these cases. That statute, § 144 of the Federal Agriculture
Improvement and Reform Act of 1996, provides:

“Nothing in this Act or any other provision of law shall
be construed to preempt, prohibit, or otherwise limit the
authority of the State of California, directly or indi-
rectly, to establish or continue to effect any law, regula-
tion, or requirement regarding—

“(1) the percentage of milk solids or solids not fat in
fluid milk products sold at retail or marketed in the
State of California; or

“(2) the labeling of such fluid milk products with regard
to milk solids or solids not fat.” 7 U.S. C. § 7254.

Thereafter, Shamrock Farms brought another suit against
the Secretary of the California Department of Food and
Agriculture challenging the validity of both the State’s com-
positional standards and its milk pricing and pooling laws.
In that case, the Court of Appeals held that § 144 had immu-
nized California’s marketing programs as well as the compo-
sitional standards from a negative Commerce Clause chal-
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lenge. Shamrock Farms, 146 F. 3d, at 1182. In adhering
to that ruling in the cases before us today, the Ninth Cir-
cuit erred.

The text of the federal statute plainly covers California
laws regulating the composition and labeling of fluid milk
products, but does not mention laws regulating pricing.
Congress certainly has the power to authorize state regula-
tions that burden or discriminate against interstate com-
merce, Prudential Ins. Co. v. Benjamin, 328 U. S. 408 (1946),
but we will not assume that it has done so unless such an
intent is clearly expressed. South-Central Timber Develop-
ment, Inc. v. Wunnicke, 467 U. S. 82, 91-92 (1984). While
§ 144 unambiguously expresses such an intent with respect
to California’s compositional and labeling laws, that expres-
sion does not encompass the pricing and pooling laws. This
conclusion is buttressed by the separate California statutes
addressing the composition and labeling of milk products, on
the one hand, and the pricing and pooling of milk on the
other. See supra, at 62-65 and this page. The mere fact
that the composition and labeling laws relate to the sale of
fluid milk is by no means sufficient to bring them within the
scope of §144. Because §144 does not clearly express an
intent to insulate California’s pricing and pooling laws from
a Commerce Clause challenge, the Court of Appeals erred in
relying on § 144 to dismiss the challenge.

III

Article IV, §2, of the Constitution provides:

“The Citizens of each State shall be entitled to all Privi-
leges and Immunities of Citizens in the several States.”

Petitioners, who include both individual dairy farmers and
corporate dairies, have alleged that California’s milk pricing
laws violate that provision. The Court of Appeals held that
the corporate petitioners have no standing to advance such
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a claim, and it rejected the individual petitioners’ claims be-
cause the California laws “do not, on their face, create classi-
fications based on any individual’s residency or citizenship.”
259 F. 3d, at 1156. Petitioners do not challenge the first
holding, but they contend that the second is inconsistent with
our decision in Chalker v. Birmingham & Northwestern R.
Co., 249 U. S. 522 (1919). We agree.

In Chalker, we held that a Tennessee tax imposed on a
citizen and resident of Alabama for engaging in the business
of constructing a railroad in Tennessee violated the Privi-
leges and Immunities Clause. The tax did not on its face
draw any distinction based on citizenship or residence. It
did, however, impose a higher rate on persons who had their
principal offices out of State. Taking judicial notice of the
fact that “the chief office of an individual is commonly in the
State of which he is a citizen,” we concluded that the practi-
cal effect of the provision was discriminatory. Id., at 527.
Whether Chalker should be interpreted as merely applying
the Clause to classifications that are but proxies for differen-
tial treatment against out-of-state residents, or as prohibit-
ing any classification with the practical effect of discriminat-
ing against such residents, is a matter we need not decide at
this stage of these cases. Under either interpretation, we
agree with petitioners that the absence of an express state-
ment in the California laws and regulations identifying out-
of-state citizenship as a basis for disparate treatment is not
a sufficient basis for rejecting this claim. In so holding,
however, we express no opinion on the merits of petitioners’
Privileges and Immunities Clause claim.

* * *

The judgment of the Court of Appeals is vacated, and
these cases are remanded for further proceedings consistent
with this opinion.

It is so ordered.
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JUSTICE THOMAS, concurring in part and dissenting in
part.

I join Parts I and III of the Court’s opinion and respect-
fully dissent from Part II, which holds that § 144 of the Fed-
eral Agriculture Improvement and Reform Act of 1996, 7
U. S. C. §7254, “does not clearly express an intent to insulate
California’s pricing and pooling laws from a Commerce
Clause challenge.” Amnte, at 66. Although I agree that the
Court of Appeals erred in its statutory analysis, I neverthe-
less would affirm its judgment on this claim because “[t]he
negative Commerce Clause has no basis in the text of the
Constitution, makes little sense, and has proved virtually un-
workable in application,” Camps Newfound/Owatonna, Inc.
v. Town of Harrison, 520 U. S. 564, 610 (1997) (THOMAS, J.,
dissenting), and, consequently, cannot serve as a basis for
striking down a state statute.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 01-10873. Argued March 24, 2003—Decided June 9, 2003*

Petitioners were tried, convicted, and sentenced on federal narcotics
charges in the District Court of Guam, a territorial court with subject-
matter jurisdiction over both federal-law and local-law causes. The
Ninth Circuit panel convened to hear their appeals included two judges
from that court, both of whom are life-tenured Article III judges, and
the Chief Judge of the District Court for the Northern Mariana Islands,
an Article IV territorial-court judge appointed by the President and
confirmed by the Senate for a 10-year term. Neither petitioner ob-
jected to the panel’s composition before the cases were submitted for
decision, and neither sought rehearing to challenge the panel’s authority
to decide their appeals after it affirmed their convictions. However,
each filed a certiorari petition claiming that the judgment is invalid be-
cause a non-Article IIT judge participated on the panel.

Held: The Ninth Circuit panel did not have the authority to decide peti-
tioners’ appeals. Pp. 74-83.

(@) In light of the relevant statutory provisions and historical usage,
it is evident that Congress did not contemplate the judges of the District
Court for the Northern Mariana Islands to be “district judges” within
the meaning of 28 U. S. C. §292(a), which authorizes the assignment of
“one or more district judges within [a] circuit” to sit on the court of
appeals “whenever the business of that court so requires.” As used
throughout Title 28, “district court” means a “‘court of the United
States’” “constituted by chapter 5 of this title.” §451. Among other
things, Chapter 5 creates a “United States District Court” for each judi-
cial district, §132(a), exhaustively enumerates the districts so consti-
tuted, §133(a), and describes “district judges” as holding office “during
good behavior,” §134(a). Significantly, the District Court for the
Northern Mariana Islands is not one of the enumerated courts, nor is it
even mentioned in Chapter 5. See §133(a). Because that court’s
judges are appointed for a term of years and may be removed by the
President for cause, they also do not satisfy § 134(a)’s command for dis-
trict judges to hold office during good behavior. Although the Chief

*Together with No. 02-5034, Phan v. United States, also on certiorari
to the same court.
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Judge of the District Court for the Northern Mariana Islands is literally
a “district judge” of a court “within the [Ninth] [Clircuit,” such a read-
ing of §292(a) is so capacious that it would also justify the designation
of “district judges” of any number of state courts “within” the Ninth
Circuit. Moreover, historically, the term “United States District
Court” in Title 28 has ordinarily excluded Article IV territorial courts,
even when their jurisdiction is similar to that of an Article III United
States District Court. FE.g., Mookini v. United States, 303 U. S. 201,
205. Pp. 74-76.

(b) The Government’s three grounds for leaving the judgments below
undisturbed are not persuasive. First, this Court’s precedents concern-
ing alleged irregularities in the assignment of judges do not compel
application here of the de facto officer doctrine, which confers validity
upon acts performed by a person acting under the color of official title
even though it is later discovered that the legality of that person’s
appointment to office is deficient, Ryder v. United States, 515 U.S.
177, 180. Typically, the Court has found a judge’s actions to be valid
de facto when there is a “merely technical” defect of statutory author-
ity, McDowell v. United States, 159 U. S. 596, 601-602, but not when,
as here, there has been a violation of a statutory provision that em-
bodies weighty congressional policy concerning the proper organization
of the federal courts, see, e.g., American Constr. Co. v. Jacksonville,
T & K. W. R. Co., 148 U. 8. 372, 387. Second, for essentially the same
reasons, it is inappropriate to accept the Government’s invitation to
assess the merits of petitioners’ convictions or whether the fairness,
integrity, or public reputation of the proceedings were impaired by the
composition of the panel. Third, the Government’s argument that the
presence of a quorum of two otherwise-qualified judges on the panel is
sufficient to support the decision below is rejected for two reasons.
The federal quorum statute, 28 U. S. C. §46(d), has been on the books
(in relevant part essentially unchanged) for over a century, yet this
Court has never doubted its power to vacate a judgment entered by an
improperly constituted court of appeals, even when there was a quorum
of judges competent to consider the appeal. See, e. g., United States v.
American-Foreign S. S. Corp., 363 U.S. 685. Moreover, the statute
authorizing courts of appeals to sit in panels, § 46(b), requires the inclu-
sion of at least three judges in the first instance. Although the two
Article IIT judges who took part below would have constituted a quorum
had the original panel been properly created, it is at least highly doubt-
ful whether they had any authority to serve by themselves as a panel.
Thus, it is appropriate to return these cases to the Ninth Circuit for
fresh consideration by a properly constituted panel. Pp. 77-83.

284 F. 3d 1086, vacated and remanded.
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STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
KENNEDY, SOUTER, and THOMAS, JJ.,, joined. REHNQUIST, C. J., filed a
dissenting opinion, in which SCALIA, GINSBURG, and BREYER, JJ., joined,
post, p. 83.

Jeffrey T. Green argued the cause for petitioners. With
him on the briefs were Howard Trapp and Rawlen T. Manta-
nona, both by appointment of the Court, 538 U. S. 920, Car-
ter G. Phillips, and Eric A. Shumsky.

Patricia A. Millett argued the cause for the United
States. With her on the brief were Solicitor General
Olson, Assistant Attorney Gemeral Chertoff, and Deputy
Solicitor General Dreeben.t

JUSTICE STEVENS delivered the opinion of the Court.

These cases present the question whether a panel of the
Court of Appeals consisting of two Article III judges and
one Article I'V judge had the authority to decide petitioners’
appeals. We conclude it did not, and we therefore vacate
the judgments of the Court of Appeals.

I

Petitioners are residents of the island of Guam, which has
been a possession of the United States since the end of the
Spanish-American War.! The Navy administered the island,
except for the period of Japanese occupation during World
War II, until Congress established Guam as an unincorpo-
rated Territory with the passage of the Organic Act of Guam
in 1950.2 Pursuant to Congress’ authority under Article IV,
§ 3, of the Constitution to “make all needful Rules and Regu-
lations respecting the Territory or other Property belonging

TGordon Rhea filed a brief for Thomas K. Moore as amicus curiae urg-
ing affirmance.

1See Treaty of Paris, Art. II, 30 Stat. 1755 (1899).

264 Stat. 384. See generally A. Leibowitz, Defining Status: A Compre-
hensive Analysis of United States Territorial Relations 313, 323 (1989).
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to the United States,” the Organic Act of Guam created a
territorial court, the District Court of Guam, and vested it
with subject-matter jurisdiction over causes arising under
both federal law and local law.? Petitioners were tried be-
fore a jury, convicted, and sentenced in the District Court of
Guam to lengthy prison terms for federal narcotics offenses.
Petitioners do not dispute that court’s jurisdiction to conduct
their criminal trial and enter judgments of conviction.

As authorized by statute,* petitioners appealed their con-
victions to the Court of Appeals for the Ninth Circuit. The
panel convened to hear their appeals included the Chief
Judge and a Senior Circuit Judge of the Ninth Circuit, both
of whom are, of course, life-tenured Article III judges who
serve during “good Behaviour” for compensation that may
not be diminished while in office. U. S. Const., Art. ITI, §1.
The third member of the panel was the Chief Judge of the
District Court for the Northern Mariana Islands. That
court is not an Article III court but an Article IV territorial
court with subject-matter jurisdiction substantially similar

3See Organic Act of Guam §22, 64 Stat. 389, 48 U.S. C. §1424. “The
‘District Court of Guam’ rather than ‘United States District Court of
Guam’ was chosen as the court’s title, since it was created under Art. IV,
§3, of the Federal Constitution rather than under Art. III, and since
§22 vested the court with original jurisdiction to decide both local and
federal-question matters.” Guam v. Olsen, 431 U.S. 195, 196-197, n. 1
(1977) (citing S. Rep. No. 2109, 81st Cong., 2d Sess., 12 (1950)). The Guam
Legislature was authorized as well to create local courts and transfer to
them jurisdiction over certain cases that otherwise could be heard by the
District Court of Guam. See Olsen, 431 U. S., at 200-201 (citing Agana
Bay Dev. Co. (Hong Kong) Ltd. v. Supreme Court of Guam, 529 F. 2d 952,
959 (CA9 1976) (Kennedy, J., dissenting)).

4Title 28 U. S. C. §1294(4) provides:

“[Alppeals from reviewable decisions of the district and territorial
courts shall be taken to the courts of appeals as follows:

“(4) From the District Court of Guam, to the Court of Appeals for the
Ninth Circuit.”
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to the jurisdiction of the District Court of Guam.” The
Chief Judge of the District for the Northern Mariana Islands,
unlike an Article III judge, is appointed by the President
and confirmed by the Senate for a term of 10 years, “unless
sooner removed by the President for cause.”¢

The highly unusual presence of a non-Article III judge as
a member of the Ninth Circuit panel occurred during special
sittings in Guam and the Northern Mariana Islands. When
the Court of Appeals heard arguments in Guam, the Chief
Judge of the Ninth Circuit invited the Chief Judge of the
District Court for the Northern Mariana Islands to partici-
pate. A judge of the District Court of Guam was similarly
invited to participate in appeals heard while the Ninth Cir-
cuit sat in the Northern Mariana Islands.

The panel affirmed petitioners’ convictions without dis-
sent. 284 F. 3d 1086 (2002). Neither Nguyen nor Phan ob-
jected to the composition of the panel before the cases were
submitted for decision; neither petitioner sought rehearing
after the Court of Appeals rendered judgment to challenge
the panel’s authority to decide their appeals. Each did,
however, file a petition for certiorari raising the question
whether the judgment of the Court of Appeals is invalid
because of the participation of a non-Article III judge on
the panel. In accordance with this Court’s Rule 10(a), we
granted the writ, 537 U. S. 999 (2002), to determine whether

5“The District Court for the Northern Mariana Islands shall have the
jurisdiction of a District Court of the United States, including, but not
limited to, the diversity jurisdiction provided for in section 1332 of title 28
and that of a bankruptcy court of the United States.

“The district court shall have original jurisdiction in all causes in the
Northern Mariana Islands not described in subsection (a) of this section
jurisdiction over which is not vested by the Constitution or laws of the
Northern Mariana Islands in a court or courts of the Northern Mariana
Islands.” 48 U.S.C. §1822. The text of the statute closely follows the
corresponding provisions of the Organic Act of Guam. See S. Rep.
No. 95-475, p. 3 (1977).

648 U. S. C. §1821(b)(1).
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the Court of Appeals had “so far departed from the accepted
and usual course of judicial proceedings as to call for an exer-
cise of this Court’s supervisory powers.” Pet. for Cert. in
No. 01-10873, p. 6; Pet. for Cert. in No. 02-5034, p. 5. For
the following reasons, we find these to be appropriate cases
for the exercise of that power.

II

We begin with the congressional grant of authority per-
mitting, in certain circumstances, the designation of district
judges to serve on the courts of appeals. In relevant part,
the designation statute authorizes the chief judge of a circuit
to assign “one or more district judges within the circuit” to
sit on the court of appeals “whenever the business of that
court so requires.” 28 U.S.C. §292(a). Section 292(a) it-
self does not explicitly define the “district judges” who may
be assigned to the court of appeals. However, as other pro-
visions of law make perfectly clear, judges of the District
Court for the Northern Mariana Islands are not “district
judges” within the meaning of §292(a).

Outside of §292(a), Title 28 contains several particularly
instructive provisions. The term “district court” as used
throughout Title 28 is defined to mean a “‘court of the United
States’” that is “constituted by chapter 5 of this title.”
§451. Chapter 5 of Title 28 in turn creates a “United States
District Court” for each judicial district. §132(a) (“There
shall be in each judicial district a district court which shall
be a court of record known as the United States District
Court for the district”). And “district judge[s]” are estab-
lished as the members of those courts. §132(b) (“Each dis-
trict court shall consist of the district judge or judges for
the district in regular active service”). The judicial districts
constituted by Chapter 5 are then exhaustively enumerated.
§133(a) (“The President shall appoint, by and with the advice
and consent of the Senate, district judges for the several ju-
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dicial districts, as follows [listing districts]”). Lastly, Chap-
ter 5 describes “district judges” as holding office “during
good behavior.” §134(a).

Taking these provisions together, §292(a) cannot be read
to permit the designation to the court of appeals of a judge
of the District Court for the Northern Mariana Islands.
Significantly, the District Court for the Northern Mariana
Islands is not one of the courts constituted by Chapter 5 of
Title 28, nor is that court even mentioned within Chapter 5.7
See §133(a). Because the judges of the District Court for
the Northern Mariana Islands are appointed for a term of
years and may be removed by the President for cause, they
also do not satisfy the command for district judges within
the meaning of Title 28 to hold office during good behavior.
§134(a).

The Government agrees these statutory provisions are
best read together as not permitting the Chief Judge of the
Northern Mariana Islands to sit by designation on the Ninth
Circuit. The Government maintains, however, that the er-
roneous designation in these cases was not plainly impermis-
sible because Title 28 does not expressly forbid it or explic-
itly define the term “district judge” separately from the term
“district court.” This contention requires an excessively
strained interpretation of the statute. To be sure, a literal
reading of the words “district judges” in isolation from the
rest of the statute might arguably justify assigning the Chief
Judge of the District Court for the Northern Mariana Islands
for service on the Court of Appeals, for he is called a “district
judge” of a court “within the [Ninth] [Clircuit.” But a lit-
eral reading of that sort is so capacious that it would also
justify the designation of “district judges” of any number of

“The District Court for the Northern Mariana Islands is instead estab-
lished in Chapter 17 of Title 48 (“Territories and Insular Possessions”).
See §1821.
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state courts “within” the Ninth Circuit.® The statute cannot
plausibly be interpreted to authorize the improper panel as-
signment in these cases.

Moreover, we do not read the designation statute without
regard for the “historic significance” of the term “United
States District Court” used in Title 28. Mookini v. United
States, 303 U. S. 201, 205 (1938). “[Wlithout an addition ex-
pressing a wider connotation,” that term ordinarily excludes
Article IV territorial courts, even when their jurisdiction
is similar to that of a United States District Court created
under Article III. Ibid. See also Summers v. United
States, 231 U. S. 92, 101-102 (1913) (“[TThe courts of the Ter-
ritories may have such jurisdiction of cases arising under the
Constitution and laws of the United States as is vested in
the circuit and district courts, but this does not make them
circuit and district courts of the United States”); Stephens v.
Cherokee Nation, 174 U. S. 445, 476-477 (1899) (“It must be
admitted that the words ‘United States District Court’ were
not accurately used . . . [to refer to] the United States Court
in the Indian Territory”). Construing the relevant statu-
tory provisions together with further aid from historical
usage, it is evident that Congress did not contemplate the
judges of the District Court for the Northern Mariana Is-
lands to be “district judges” within the meaning of §292(a).
It necessarily follows that the appointment of one member
of the panel deciding petitioners’ appeals was unauthorized.’

8 Alaska, Hawaii, Idaho, Montana, Nevada, and Washington are all
States within the Ninth Circuit whose judiciaries include “district judges.”
See Alaska Stat. §§22.15.010, 22.15.020, 22.20.010 (2002); Haw. Const.,
Art. VI, §1; Haw. Rev. Stat. §604-1 (1993); Idaho Const., Art. V, §11;
Idaho Code §1-701 (1948-1998); Mont. Const., Art. VII, §§1, 4, 6; Nev.
Const., Art. 6, §§5-6; Nev. Rev. Stat. §1.010 (1995); Wash. Const., Art. IV,
§6 (West Supp. 2003); Wash. Rev. Code §§3.30.015, 3.30.030, 3.34.010,
3.66.010 (1988 and West Supp. 2003).

9 Petitioners contend that the participation of an Article IV judge on the
panel violated structural constitutional guarantees embodied in Article
IIT and in the Appointments Clause, Art. II, §2, cl. 2, of the Constitu-
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III

Although the Government concedes that the panel of the
Court of Appeals was improperly constituted, it advances
three grounds on which the judgments below may rest undis-
turbed. Two of the grounds on which we are urged to affirm
concern petitioners’ failure to object to the panel’s composi-
tion in the Court of Appeals. Relying on the so-called “de
facto officer” doctrine, the Government contends petitioners’
failure to challenge the panel’s composition at the earliest
practicable moment completely forecloses relief in this
Court. The Government also contends that petitioners do
not meet the requirements for relief under plain-error re-
view. The presence of a quorum of two otherwise-qualified
judges on the Court of Appeals panel is invoked as the third
ground sufficient to support the decision below. We do not
find these contentions persuasive.

The de facto officer doctrine, we have explained, “confers
validity upon acts performed by a person acting under the
color of official title even though it is later discovered that
the legality of that person’s appointment or election to office
is deficient.” Ryder v. United States, 515 U.S. 177, 180
(1995). Whatever the force of the de facto officer doctrine
in other circumstances, an examination of our precedents
concerning alleged irregularities in the assignment of judges
does not compel us to apply it in these cases.

Typically, we have found a judge’s actions to be valid de
facto when there is a “merely technical” defect of statutory
authority. Glidden Co. v. Zdanok, 370 U. S. 530, 535 (1962)
(plurality opinion of Harlan, J.). In McDowell v. United
States, 159 U. S. 596, 601-602 (1895), for example, the Court
declined to notice alleged irregularities in a Circuit Judge’s
designation of a District Judge for temporary service in an-
other district. See also Ball v. United States, 140 U. S. 118,

tion. We find it unnecessary to discuss the constitutional questions be-
cause the statutory violation is clear.
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128-129 (1891) (assigned judge had de facto authority to re-
place a deceased judge even though he had been designated
to replace a disabled judge). We observed in McDowell,
however, that the judge whose assignment had been ques-
tioned was otherwise qualified to serve, because he was
“a judge of the United States District Court, having all the
powers attached to such office,” and because the Circuit
Judge was otherwise empowered to designate him. 159
U. S, at 601.

By contrast, we have agreed to correct, at least on direct
review, violations of a statutory provision that “embodies a
strong policy concerning the proper administration of judicial
business” even though the defect was not raised in a timely
manner. Glidden, 370 U. S., at 536 (plurality opinion). In
American Constr. Co. v. Jacksonville, T. & K. W. R. Co., 148
U. S. 372 (1893), the case Justice Harlan cited for this propo-
sition in Glidden, a judgment of the Circuit Court of Appeals
was challenged because one member of that court had been
prohibited by statute from taking part in the hearing and
decision of the appeal.’® This Court succinctly observed: “If
the statute made him incompetent to sit at the hearing, the
decree in which he took part was unlawful, and perhaps abso-
lutely void, and should certainly be set aside or quashed by
any court having authority to review it by appeal, error or
certiorari.” 148 U. S., at 387. The American Constr. Co.
rule was again applied in William Cramp & Sons Ship &
Engine Building Co. v. International Curtiss Marine Tur-

19 The petitioners in American Constr. Co. challenged the participation
of a Circuit Judge who, while sitting as a trial judge, had entered an order
closely related to the matter under review in the Circuit Court of Appeals.
At the time, the relevant statute governing the composition of the circuit
courts of appeals provided that “no justice or judge before whom a cause
or question may have been tried or heard in a district court, or existing
circuit court, shall sit on the trial or hearing of such cause or question in
the circuit court of appeals.” Evarts Act, ch. 517, §3, 26 Stat. 827.
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bine Co., 228 U. S. 645 (1913), even though the parties had
consented in the Circuit Court of Appeals to the participa-
tion of a District Judge who was not permitted by statute to
consider the appeal. Id., at 650. Rather than sift through
the underlying merits, we remanded to the Circuit Court of
Appeals “so that the case may be heard by a competent
court, [organized] conformably to the requirements of the
statute.” Id., at 651. See also Moran v. Dillingham, 174
U.S. 153, 158 (1899) (“[TThis court, without considering
whether that decree was or was not erroneous in other re-
spects, orders the Decree of the Circuit Court of Appeals to
be set aside and quashed, and the case remanded to that
court to be there heard and determined according to law by
a bench of competent judges” (emphasis deleted)).

We are confronted in petitioners’ cases with a question of
judicial authority more fundamental than whether “some ef-
fort has been made to conform with the formal conditions
on which [a judge’s] particular powers depend.” Johnson v.
Manhattan R. Co., 61 F. 2d 934, 938 (CA2 1932) (L. Hand, J.).
The difference between the irregular judicial designations
in McDowell and Ball and the impermissible panel designa-
tion in the instant cases is therefore the difference between
an action which could have been taken, if properly pursued,
and one which could never have been taken at all. Like the
statutes in William Cramp & Sons, Moran, and American
Constr. Co., §292(a) embodies weighty congressional policy
concerning the proper organization of the federal courts.!!

1 The Government seeks to distinguish William Cramp & Sons, Moran,
and American Constr. Co. on the ground that the statutory provision at
issue in each of those cases, unlike §292(a), “expressly prohibited” the
challenged judge’s participation. Brief for United States 18. In light of
our conclusion that there is no plausible interpretation of §292(a) permit-
ting the designation in the instant cases, see supra, at 74-76, we think this
is a distinction without a difference. In any event, there was no “express”
prohibition at play in United States v. American-Foreign S. S. Corp., 363
U. 8. 685, 690-691 (1960), in which this Court vacated the judgment of a
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Section 292(a) does not permit any assignment to service on
the courts of appeals of a district judge who does not enjoy
the protections set forth in Article III. Congress’ decision
to preserve the Article I1I character of the courts of appeals
is more than a trivial concern, cf. Northern Pipeline Constr.
Co. v. Marathon Pipe Line Co., 458 U.S. 50, 57-60 (1982)
(plurality opinion), and is entitled to respect. The Chief
Judge of the Northern Mariana Islands did not purport
to have “all the powers attached to” the position of an
Article IIT judge, McDowell, 159 U. S., at 601, nor was the
Chief Judge of the Ninth Circuit otherwise permitted by
§292(a) to designate him for service on an Article III court.
Accordingly, his participation contravened the statutory re-
quirements set by Congress for the composition of the fed-
eral courts of appeals.

For essentially the same reasons, we think it inappropriate
to accept the Government’s invitation to assess the merits of
petitioners’ convictions or whether the fairness, integrity, or
public reputation of the proceedings were impaired by the
composition of the panel. It is true, as the Government ob-
serves, that a failure to object to trial error ordinarily limits
an appellate court to review for plain error. See 28 U. S. C.
§2111; Fed. Rule Crim. Proc. 52(b). But to ignore the viola-
tion of the designation statute in these cases would incor-
rectly suggest that some action (or inaction) on petitioners’
part could create authority Congress has quite carefully
withheld. Even if the parties had expressly stipulated to
the participation of a non-Article III judge in the consider-

Court of Appeals, sitting en banc, because a Senior Circuit Judge who had
participated in the decision was not authorized by statute to do so. See
also id., at 691 (Harlan, J., dissenting) (“The statute need hardly be read,
as the Court now holds it should be, as saying that a case in an en banc
court shall be ‘heard and determined’ by the active circuit judges”).
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ation of their appeals, no matter how distinguished and well
qualified the judge might be, such a stipulation would not
have cured the plain defect in the composition of the panel.!?
See William Cramp & Sons, 228 U. S., at 650.

More fundamentally, our enforcement of §292(a)’s outer
bounds is not driven so much by concern for the validity of
petitioners’ convictions at trial but for the validity of the
composition of the Court of Appeals. As a general rule, fed-
eral courts may not use their supervisory powers to circum-
vent the obligation to assess trial errors for their prejudicial
effect. See Bank of Nova Scotia v. United States, 487 U. S.
250, 254-255 (1988). Because the error in these cases in-
volves a violation of a statutory provision that “embodies
a strong policy concerning the proper administration of judi-
cial business,” however, our exercise of supervisory power
is not inconsistent with that general rule.’* Glidden, 370
U.S., at 536 (plurality opinion). Thus, we invalidated the
judgment of a Court of Appeals without assessing prejudice,
even though urged to do so, when the error alleged was
the improper composition of that court. See United States
v. American-Foreign S. S. Corp., 363 U.S. 685, 690-691
(1960) (vacating judgment of en banc Court of Appeals be-
cause participation by Senior Circuit Judge was not provided
by statute).

12We agree with the Government’s submission that the improper compo-
sition of the court below was “an isolated, one-time mistake.” Brief for
United States 5. Countervailing concerns for gamesmanship, which ani-
mate the requirement for contemporaneous objection, therefore dissipate
in these cases in light of the rarity of the improper panel assignment at
issue.

18 “The authority which Congress has granted this Court to review judg-
ments of the courts of appeals undoubtedly vests us not only with the
authority to correct errors of substantive law, but to prescribe the method
by which those courts go about deciding the cases before them.” Lehman
Brothers v. Schein, 416 U. S. 386, 393 (1974) (REHNQUIST, J., concurring).
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It is also true that two judges of a three-judge panel con-
stitute a quorum legally able to transact business.!* More-
over, settled law permits a quorum to proceed to judgment
when one member of the panel dies or is disqualified.
United States v. Allied Stevedoring Corp., 241 F. 2d 925, 927
(CA2 1957) (L. Hand, J.). For two reasons, however, the
presence of a quorum on the Ninth Circuit panel does not
save the judgments below. First, the quorum statute has
been on the books (in relevant part essentially unchanged)
for over a century,’® yet this Court has never doubted its
power to vacate the judgment entered by an improperly con-
stituted court of appeals, even when there was a quorum of
judges competent to consider the appeal. See United States
v. American-Foreign S. S. Corp., 363 U. S. 685 (1960); Wil-
liam Cramp & Sons Ship & Engine Building Co. v. Interna-
tional Curtiss Marine Turbine Co., 228 U.S. 645 (1913);
American Constr. Co. v. Jacksonville, T. & K. W. R. Co., 148
U. S. 372 (1893).

Second, the statutory authority for courts of appeals to sit
in panels, 28 U. S. C. §46(b), requires the inclusion of at least
three judges in the first instance.'® As the Second Circuit

14 Title 28 U. S. C. §46(d) provides: “A majority of the number of judges
authorized to constitute a court or panel thereof . . . shall constitute a
quorum.” As used in §46(d), “quorum . . . means such a number of the
members of the court as may legally transact judicial business.” Tobin v.
Ramey, 206 F. 2d 505, 507 (CA5 1953).

»See Act of Mar. 3, 1911, ch. 6, §117, 36 Stat. 1131:

“There shall be in each circuit a circuit court of appeals, which shall consist
of three judges, of whom two shall constitute a quorum . . ..”

The Evarts Act, which established the original circuit courts of appeals,
contained essentially the same provision:
“[TThere is hereby created in each circuit a circuit court of appeals, which
shall consist of three judges, of whom two shall constitute a quorum.”
Ch. 517, §2, 26 Stat. 826.

16Title 28 U. S. C. §46(b) provides, in pertinent part: “In each circuit the
court may authorize the hearing and determination of cases and controver-
sies by separate panels, each consisting of three judges, at least a majority
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has noted, Congress apparently enacted §46(b) in part “to
curtail the prior practice under which some circuits were
routinely assigning some cases to two-judge panels.” Mur-
ray v. National Broadcasting Co., 35 F. 3d 45, 47 (1994). It
is “clear that the statute was not intended to preclude dispo-
sition by a panel of two judges in the event that one mem-
ber of a three-judge panel to which the appeal is assigned
becomes unable to participate,” ibid., but it is less clear
whether the quorum statute offers postjudgment absolution
for the participation of a judge who was not otherwise com-
petent to be part of the panel under §292(a). Thus, although
the two Article III judges who took part in the decision of
petitioners’ appeals would have constituted a quorum if the
original panel had been properly created, it is at least highly
doubtful whether they had any authority to serve by them-
selves as a panel. In light of that doubt, it is appropriate to
return these cases to the Ninth Circuit for fresh consider-
ation of petitioners’ appeals by a properly constituted panel
organized “comformably to the requirements of the stat-
ute.”"  William Cramp & Sons, 228 U. S., at 651.
Accordingly, we vacate the judgments of the Court of Ap-
peals and remand these cases for further proceedings con-
sistent with this opinion.
It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE SCALIA,
JUSTICE GINSBURG, and JUSTICE BREYER join, dissenting.

Under Federal Rule of Criminal Procedure 52(b), courts
have “a limited power to correct errors that were forfeited

of whom shall be judges of that court, unless such judges cannot sit be-
cause recused or disqualified . ...”

17Unlike the dissent, we believe that it would “flou[t] the stated will of
Congress,” post, at 84 (opinion of REHNQUIST, C. J.), and call into serious
question the integrity as well as the public reputation of judicial proceed-
ings to permit the decision below to stand, for no one other than a properly
constituted panel of Article IIT judges was empowered to exercise appel-
late jurisdiction in these cases.
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because [they were] not timely raised” below. United States
v. Olano, 507 U. S. 725, 731 (1993) (emphasis added). Even
when an error has occurred that is “‘plain’” and “‘affect[s]
substantial rights,”” id., at 732, “‘an appellate court may . . .
exercise its discretion to notice a forfeited error . . . only if
. . . the error seriously affect[s] the fairness, integrity, or
public reputation of judicial proceedings,”” United States v.
Cotton, 535 U.S. 625, 631-632 (2002) (quoting Johnson V.
United States, 520 U. S. 461, 467 (1997)) (emphasis added).
By ignoring this well-established limitation of our remedial
authority, the Court flouts the stated will of Congress and
almost 70 years of our own precedent.

It was undoubtedly a mistake, for the reasons stated by
the Court, ante, at 74-76, for the appellate panel to include
an Article IV judge. Exercise of our certiorari jurisdiction
was warranted to review the case and to state the law cor-
rectly. To that extent, I agree with the Court’s opinion.
But I do not agree that that error is a valid basis for vacat-
ing petitioners’ convictions, because even assuming that the
error affected petitioners’ substantial rights, it simply did
not seriously affect the fairness, integrity, or public reputa-
tion of judicial proceedings.

Petitioners knew of the composition of the panel of the
Court of Appeals more than a week before the case was
orally argued. App. 7, 9-12. They made no objection then
or later in that court, preferring to wait until the panel had
decided against them on the merits to raise it. The Court
first concedes, as it must, that a failure to object to error
limits an appellate court to review for plain error. Ante,
at 80. But the Court then completely ignores the fact that
“the authority created by Rule 52(b) is circumscribed.”
Olano, supra, at 732. Indeed, the opinion fails to cite, much
less apply, Olano or our other recent cases reaffirming that
“we exercise our power under Rule 52(b) sparingly,” Jones
v. United States, 527 U. S. 373, 389 (1999), and only “‘in those
circumstances in which a miscarriage of justice would other-
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wise result,”” Olano, supra, at 736 (quoting United States v.
Young, 470 U. S. 1, 15 (1985)).

This failure is baffling in light of our well-established prec-
edent and the clarity of Congress’ intent to limit federal
courts’ authority to correct plain error. As we explained in
Olano, we articulated the standard that should guide the
exercise of remedial discretion under Rule 52(b) almost 70
years ago in United States v. Atkinson, 297 U. S. 157 (1936).
507 U.S., at 736. Congress then codified that standard in
Rule 52(b). Ibid. (quoting Young, supra, at 7). Since then,
“we repeatedly have quoted the Atkinson language in de-
scribing plain-error review.” Olano, supra, at 736 (citing
cases). According to this long line of cases, when an error
is plain and affects substantial rights, “an appellate court
must then determine whether the forfeited error seriously
affect[s] the fairness, integrity or public reputation of judicial
proceedings before it may exercise its discretion to correct
the error.” Johnson, supra, at 469-470 (quoting Olano,
supra, at 736) (internal quotation marks omitted; emphasis
added).

This mandatory inquiry confirms that no “miscarriage of
justice” would result if petitioners’ convictions were af-
firmed. Petitioners make no claim that Chief Judge Munson
was biased or incompetent. His character and abilities as a
jurist, peculiarly experienced in adjudicating matters arising
within the United States Territories, stand unimpeached.
It is therefore difficult to understand how fairness or the
public reputation of the judicial process is advanced by
allowing criminal defendants, whose convictions are sup-
ported by “‘overwhelming’” evidence, Cotton, supra, at 633,
634, and whose arguments on appeal were meritless, to con-
sume the public resources necessary for a second appellate
review.*

*Drug enforcement agents seized 443.8 grams of methamphetamine in
a package that was mailed to Phan and opened in Nguyen’s apartment.
284 F. 3d 1086, 1087-1088 (CA9 2002). In that apartment, agents also
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The Court proffers several justifications for ignoring our
controlling precedents, none of which is persuasive. First,
the Court’s reliance on United States v. American-Foreign
S. S. Corp., 363 U. S. 685 (1960), is misplaced. See ante, at
79-80, n. 11, 81, 82. In that case, Circuit Judge Medina re-
tired three months after the Court of Appeals for the Second
Circuit granted a petition for rehearing en banc, but before
the court issued its en banc decision. 363 U. S., at 686-6817.
He nonetheless participated in consideration of the case and
subsequently joined the en banc decision. Id., at 687. This
Court vacated the judgment because, under the relevant
statute, a “court in banc” could consist only of “active circuit
judges.” Id., at 685 (quoting 28 U. S. C. §46(c) (internal quo-
tation marks omitted)).

American-Foreign does not speak to the situation here be-
cause the petitioner in that case did not forfeit the error.
Forfeiture is “‘the failure to make timely assertion of the
right before a tribunal having jurisdiction to determine it.””
Johmson, 520 U. S., at 465 (quoting Olano, 507 U. S., at 731).
The petitioner in American-Foreign did not so fail. Rather,
it objected at the earliest possible moment: immediately
after the Court of Appeals issued an en banc decision that
Judge Medina joined. It did not know that Judge Medina
would retire or then participate in the en banc decision until
after the case was briefed and submitted; it availed itself of
the earliest opportunity to object to this error by filing a

discovered drug paraphernalia, “nearly a hundred little plastic zip lock
bags,” and $6,000 in cash. Id., at 1088, 1091.

All three members of the Ninth Circuit panel agreed that petitioners’
challenges—that the District Court abused its discretion in admitting cer-
tain evidence, and that the evidence was insufficient to support the convic-
tions—lacked merit. Judge Goodwin, writing for the court, explained
that petitioners’ evidentiary challenges were “overstate[d],” and that the
District Court “clearly performed the necessary” analysis. Id., at 1090.
With respect to petitioners’ sufficiency of the evidence argument, the
judges were also unanimous “[t]here was plenty of evidence,” id., at 1091,
and “abundant facts,” id., at 1090, in support of petitioners’ convictions.
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motion for further rehearing en banc. Petitioner did not
forfeit the error, so Rule 52(b) did not apply.

That is not the case here. Petitioners Nguyen and Phan
learned before oral argument that Chief Judge Munson was a
member of their Court of Appeals panel. They nonetheless
failed to object at oral argument or in a petition for rehear-
ing en banc. This forfeiture requires us to apply the Olano
test faithfully.

The Court also relies mistakenly on William Cramp &
Sons Ship & Engine Building Co. v. International Curtiss
Marine Turbine Co., 228 U.S. 645 (1913), and American
Constr. Co. v. Jacksonville, T. & K. W. R. Co., 148 U. S. 372
(1893). Ante, at 78-79, and n. 11. In both cases, this Court
considered an Act of Congress providing that “‘no judge be-
fore whom a cause or question may have been tried or heard
in a district court . . . shall sit on the trial or hearing of such
cause or question in the Circuit Court of Appeals.”” 228
U. S, at 649; 148 U. S,, at 387. This Court held that, when
a district judge sat in contravention of that “comprehensive
and inflexible” prohibition, 228 U. S., at 650, the court of ap-
peals was statutorily unable to act. See also American
Construction, supra, at 387.

But these cases do not control here because, as the Court
fails to note, both cases predate our adoption of the standard
for plain-error review in Atkinson in 1936, and Congress’
codification of that standard in Rule 52(b) in 1944. This, and
not some broader principle, explains the Court’s failure in
those cases to apply our modern plain-error analysis. The
Court has no such excuse. The cases can also easily be dis-
tinguished from this litigation on the facts: They held only
that courts constituted “in violation of the express prohibi-
tions of [a] statute” lack the authority to act. Cramp, 228
U. S., at 650 (emphasis added). In contrast, the Ninth Cir-
cuit panel in this litigation did not run afoul of any “com-
prehensive and inflexible” statutory “prohibition.” Ibid.
Rather, the error must be deduced by negative implication,
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from a series of statutes that describe the proper use of dis-
trict judges in panels of the Courts of Appeals. See ante,
at 75-76.

The Court also says that “to ignore the violation of the
designation statute in these cases would incorrectly suggest
that some action (or inaction) on petitioners’ part could cre-
ate authority Congress has quite carefully withheld.” Amnte,
at 80. But proper affirmance of petitioners’ convictions on
the ground that the error did not affect the fairness, integ-
rity, or public reputation of judicial proceedings would not
so suggest. The Government has conceded the error, and
the Court’s opinion properly makes clear to the Courts of
Appeals that Chief Judge Munson’s participation constituted
plain error. Indeed, the Court unwittingly explains why its
own holding is mistaken: By ignoring the limits that Con-
gress has imposed on appellate courts’ discretion via Rule
52(b), the Court “create[s]” for itself and exercises “authority
[that] Congress has quite carefully withheld.” Ibid.

On this record, there is no basis for concluding that the
error seriously affected the fairness, integrity, or public rep-
utation of judicial proceedings. No miscarriage of justice
will result from deciding not to notice the plain error here.
Accordingly, I would proceed to address petitioners’ consti-
tutional claims. Petitioners argue that the designation of a
non-Article III judge to sit on the Ninth Circuit panel vio-
lated the Appointments Clause, U. S. Const., Art. I1, §2, cl. 2,
and the structural guarantees embodied in Article III.
I would decline to address the first question because it was
“neither raised nor decided below, and [was] not presented
in the petition for certiorari.” Blessing v. Freestone, 520
U. S. 329, 340, n. 3 (1997).

Petitioners’ second constitutional claim, like their statu-
tory one, is subject to plain-error review. “No procedural
principle is more familiar to this Court than that a constitu-
tional right may be forfeited in eriminal as well as civil cases
by the failure to make timely assertion of the right before
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a tribunal having jurisdiction to determine it.” Yakus v.
United States, 321 U. S. 414, 444 (1944); Johnson, 520 U. S.,
at 465. See also Cotton, 535 U.S., at 631-633 (applying
plain-error review to a claimed violation of Apprendi v. New
Jersey, 530 U. S. 466 (2000)); Plaut v. Spendthrift Farm, Inc.,
514 U. S. 211, 231 (1995) (“[T]he proposition that legal de-
fenses based upon doctrines central to the courts’ structural
independence can never be waived simply does not accord
with our cases”); Commodity Futures Trading Comm™n v.
Schor, 478 U. S. 833, 848-849 (1986) (“[Als a personal right,
Article IIT’s guarantee of an impartial and independent fed-
eral adjudication is subject to waiver, just as are other per-
sonal constitutional rights that dictate the procedures by
which civil and criminal matters must be tried”).

Assuming, arguendo, that petitioners could satisfy the first
three elements of the plain-error inquiry, see Olano, 507
U. S., at 732; supra, at 84-85, their constitutional claim fails
for the same reason as does their statutory claim: Petitioners
have not shown that the claimed error seriously affected the
fairness, integrity, or public reputation of judicial proceed-
ings. See supra, at 8. 1 would therefore affirm the judg-
ment of the Court of Appeals.
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Title VII of the Civil Rights Act of 1964 makes it an “unlawful employment
practice for an employer . . . to discriminate against any individual . . .,
because of . .. sex.” 42 U.S. C. §2000e-2(a)(1). In Price Waterhouse
v. Hopkins, 490 U. S. 228, this Court considered whether an employment
decision is made “because of” sex in a “mixed-motive” case, i. e., where
both legitimate and illegitimate reasons motivated the decision. Al-
though the Court concluded that an employer had an affirmative defense
if it could prove that it would have made the same decision had gender
not played a role, it was divided on the question of when the burden of
proof shifts to an employer to prove the defense. JUSTICE O’CONNOR,
concurring in the judgment, concluded that the burden would shift only
where a disparate treatment plaintiff could show by “direct evidence
that an illegitimate criterion was a substantial factor in the [employ-
ment] decision.” Id., at 276. Congress subsequently passed the Civil
Rights Act of 1991 (1991 Act), which provides, among other things, that
(1) an unlawful employment practice is established “when the complain-
ing party demonstrates that . .. sex ... was a motivating factor for
any employment practice, even though other factors also motivated the
practice,” 42 U. S. C. §2000e-2(m), and (2) if an individual proves a viola-
tion under §2000e-2(m), the employer can avail itself of a limited af-
firmative defense that restricts the available remedies if it demonstrates
that it would have taken the same action absent the impermissible moti-
vating factor, §2000e-5(g)(2)(B). Respondent, who was petitioner’s
only female warehouse worker and heavy equipment operator, had prob-
lems with management and her co-workers, which led to escalating dis-
ciplinary sanctions and her ultimate termination. She subsequently
filed this lawsuit, asserting, inter alia, a Title VII sex discrimination
claim. Based on the evidence she presented at trial, the District Court
denied petitioner’s motion for judgment as a matter of law and submit-
ted the case to the jury. The District Court instructed the jury, as
relevant here, that if respondent proved by a preponderance of the evi-
dence that sex was a motivating factor in the adverse work conditions
imposed on her, but petitioner’s conduct was also motivated by lawful
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reasons, she was entitled to damages unless petitioner proved by a pre-
ponderance of the evidence that it would have treated her similarly had
gender played no role. Petitioner unsuccessfully objected to this in-
struction, claiming that respondent had not adduced “direct evidence”
that sex was a motivating factor in petitioner’s decision. The jury
awarded respondent backpay and compensatory and punitive damages,
and the District Court denied petitioner’s renewed motion for judgment
as a matter of law. A Ninth Circuit panel vacated and remanded,
agreeing with petitioner that the District Court had erred in giving the
mixed-motive instruction. The en bane court, however, reinstated the
judgment, finding that the 1991 Act does not impose any special eviden-
tiary requirement.

Held: Direct evidence of discrimination is not required for a plaintiff to
obtain a mixed-motive jury instruction under Title VII. The starting
point for this Court’s analysis is the statutory text. See Connecticut
Nat. Bank v. Germain, 503 U. S. 249, 253-254. Where, as here, the
statute’s words are unambiguous, the judicial inquiry is complete. Id.,
at 254. Section 2000e—2(m) unambiguously states that a plaintiff need
only demonstrate that an employer used a forbidden consideration with
respect to any employment practice. On its face, it does not mention
that a plaintiff must make a heightened showing through direct evi-
dence. Moreover, Congress explicitly defined “demonstrates” as to
“mee[t] the burdens of production and persuasion.” §2000e-2(m). Had
Congress intended to require direct evidence, it could have included
language to that effect in §2000e-2(m), as it has unequivocally done
when imposing heightened proof requirements in other circumstances.
See, e. g., 42 U. 8. C. §5851(b)3)(D). Title VII’s silence also suggests
that this Court should not depart from the conventional rule of civil
litigation generally applied in Title VII cases, which requires a plaintiff
to prove his case by a preponderance of the evidence using direct or
circumstantial evidence. This Court has often acknowledged the utility
of circumstantial evidence in discrimination cases and has never ques-
tioned its adequacy in criminal cases, even though proof beyond a rea-
sonable doubt is required. Finally, the use of the term “demonstrates”
in other Title VII provisions tends to show that §2000e-2(m) does
not incorporate a direct evidence requirement. See e.g., §2000e—
2(k)(1)(A)({). Pp. 98-102.

299 F. 3d 838, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court. O’CONNOR,
J., filed a concurring opinion, post, p. 102.



92 DESERT PALACE, INC. v. COSTA

Opinion of the Court

Mark J. Ricciard: argued the cause for petitioner. With
him on the briefs were Roger K. Quillen, Paul A. Ades, and
Corbett N. Gordon.

Irving L. Gornstein argued the cause for the United
States as amicus curiae. On the brief were Solicitor Gen-
eral Olson, Assistant Attorneys General McCallum and
Boyd, Deputy Solicitor General Clement, Dennis J. Dimsey,
and Teresa Kwonyg.

Robert N. Peccole argued the cause for respondent. With
him on the brief was Eric Schnapper.*

JUSTICE THOMAS delivered the opinion of the Court.

The question before us in this case is whether a plaintiff
must present direct evidence of discrimination in order to
obtain a mixed-motive instruction under Title VII of the
Civil Rights Act of 1964, as amended by the Civil Rights
Act of 1991 (1991 Act). We hold that direct evidence is not
required.

I

A

Since 1964, Title VII has made it an “unlawful employment
practice for an employer . .. to discriminate against any indi-

*Ann Elizabeth Reesman, Katherine Y. K. Cheung, Stephen A. Bokat,
and Ellen D. Bryant filed a brief for the Equal Employment Advisory
Council et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations by Jona-
than P. Hiatt, James B. Coppess, and Laurence Gold, for the Association
of Trial Lawyers of America by Jeffrey L. Needle; for the Lawyers’ Com-
mittee for Civil Rights Under Law et al. by Michael C. Subit, Barbara R.
Arnwine, Thomas J. Henderson, Michael L. Foreman, Kristin M. Dadey,
Thomas W. Osborne, Lawrie A. McCann, Daniel B. Kohrman, Melvin
Radowitz, Lenora M. Lapidus, Vincent A. Eng, Judith L. Lichtman, Joce-
lyn C. Frye, and Dennis C. Hayes; and for Ann B. Hopkins by Douglas
B. Huron.

Ronald B. Schwartz and Jenifer Bosco filed a brief for the National
Employment Lawyers Association as amicus curiae.
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vidual . . ., because of such individual’s race, color, religion,
sex, or national origin.” 78 Stat. 255, 42 U. S. C. §2000e-
2(a)(1) (emphasis added). In Price Waterhouse v. Hopkins,
490 U. S. 228 (1989), the Court considered whether an em-
ployment decision is made “because of” sex in a “mixed-
motive” case, 1. e., where both legitimate and illegitimate
reasons motivated the decision. The Court concluded that,
under §2000e-2(a)(1), an employer could “avoid a finding of
liability . . . by proving that it would have made the same
decision even if it had not allowed gender to play such a
role.” Id., at 244; see id., at 261, n. (White, J., concurring in
judgment); id., at 261 (O’CONNOR, J., concurring in judg-
ment). The Court was divided, however, over the predicate
question of when the burden of proof may be shifted to an
employer to prove the affirmative defense.

Justice Brennan, writing for a plurality of four Justices,
would have held that “when a plaintiff . . . proves that her
gender played a motivating part in an employment decision,
the defendant may avoid a finding of liability only by proving
by a preponderance of the evidence that it would have made
the same decision even if it had not taken the plaintiff’s gen-
der into account.” Id., at 258 (emphasis added). The plu-
rality did not, however, “suggest a limitation on the possible
ways of proving that [gender] stereotyping played a motivat-
ing role in an employment decision.” Id., at 251-252.

Justice White and JUSTICE O’CONNOR both concurred in
the judgment. Justice White would have held that the case
was governed by Mt. Healthy City Bd. of Ed. v. Doyle, 429
U. S. 274 (1977), and would have shifted the burden to the
employer only when a plaintiff “show[ed] that the unlawful
motive was a substantial factor in the adverse employment
action.” Price Waterhouse, supra, at 269. JUSTICE O’CON-
NOR, like Justice White, would have required the plaintiff to
show that an illegitimate consideration was a “substantial
factor” in the employment decision. 490 U. S., at 276. But,
under JUSTICE O’CONNOR’s view, “the burden on the issue
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of causation” would shift to the employer only where “a
disparate treatment plaintiff [could] show by direct evi-
dence that an illegitimate criterion was a substantial factor
in the decision.” Ibid. (emphasis added).

Two years after Price Waterhouse, Congress passed the
1991 Act “in large part [as] a response to a series of decisions
of this Court interpreting the Civil Rights Acts of 1866 and
1964.” Landgraf v. USI Film Products, 511 U. S. 244, 250
(1994). In particular, § 107 of the 1991 Act, which is at issue
in this case, “respondled]” to Price Waterhouse by “setting
forth standards applicable in ‘mixed motive’ cases” in two
new statutory provisions.! 511 U.S., at 251. The first es-
tablishes an alternative for proving that an “unlawful em-
ployment practice” has occurred:

“Except as otherwise provided in this subchapter, an
unlawful employment practice is established when the
complaining party demonstrates that race, color, reli-
gion, sex, or national origin was a motivating factor for
any employment practice, even though other factors also
motivated the practice.” 42 U. S. C. §2000e-2(m).

The second provides that, with respect to “a claim in which
an individual proves a violation under section 2000e—2(m),”
the employer has a limited affirmative defense that does not
absolve it of liability, but restricts the remedies available to
a plaintiff. The available remedies include only declaratory
relief, certain types of injunctive relief, and attorney’s fees
and costs. §2000e-5(g)(2)(B).2 In order to avail itself of

1This case does not require us to decide when, if ever, §107 applies
outside of the mixed-motive context.

2Title 42 U. S. C. §2000e-5(g)(2)(B) provides in full:
“On a claim in which an individual proves a violation under section 2000e—
2(m) of this title and a respondent demonstrates that the respondent would
have taken the same action in the absence of the impermissible motivating
factor, the court—

“(i) may grant declaratory relief, injunctive relief (except as provided in
clause (ii)), and attorney’s fees and costs demonstrated to be directly
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the affirmative defense, the employer must “demonstrat[e]
that [it] would have taken the same action in the absence of
the impermissible motivating factor.” Ibid.

Since the passage of the 1991 Act, the Courts of Appeals
have divided over whether a plaintiff must prove by direct
evidence that an impermissible consideration was a “moti-
vating factor” in an adverse employment action. See 42
U. S. C. §2000e-2(m). Relying primarily on JUSTICE O’CON-
NOR’s concurrence in Price Waterhouse, a number of courts
have held that direct evidence is required to establish liabil-
ity under § 2000e-2(m). See, e. g., Mohr v. Dustrol, Inc., 306
F. 3d 636, 640-641 (CA8 2002); Fernandes v. Costa Bros. Ma-
sonry, Inc., 199 F. 3d 572, 580 (CA1 1999); Trotter v. Board
of Trustees of Univ. of Ala., 91 F. 3d 1449, 1453-1454 (CA11
1996); Fuller v. Phipps, 67 F. 3d 1137, 1142 (CA4 1995). In
the decision below, however, the Ninth Circuit concluded oth-
erwise. See infra, at 97-98.

B

Petitioner Desert Palace, Inc., dba Caesar’s Palace Hotel &
Casino of Las Vegas, Nevada, employed respondent Catha-
rina Costa as a warehouse worker and heavy equipment op-
erator. Respondent was the only woman in this job and in
her local Teamsters bargaining unit.

Respondent experienced a number of problems with man-
agement and her co-workers that led to an escalating series
of disciplinary sanctions, including informal rebukes, a denial
of privileges, and suspension. Petitioner finally terminated
respondent after she was involved in a physical altercation
in a warehouse elevator with fellow Teamsters member Her-
bert Gerber. Petitioner disciplined both employees because
the facts surrounding the incident were in dispute, but

attributable only to the pursuit of a claim under section 2000e—-2(m) of this
title; and

“(ii) shall not award damages or issue an order requiring any admission,
reinstatement, hiring, promotion, or payment, described in subparagraph
(A).”
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Gerber, who had a clean disciplinary record, received only a
5-day suspension.

Respondent subsequently filed this lawsuit against peti-
tioner in the United States District Court for the District of
Nevada, asserting claims of sex discrimination and sexual
harassment under Title VII. The District Court dismissed
the sexual harassment claim, but allowed the claim for sex
discrimination to go to the jury. At trial, respondent pre-
sented evidence that (1) she was singled out for “intense
‘stalking’” by one of her supervisors, (2) she received
harsher discipline than men for the same conduct, (3) she
was treated less favorably than men in the assignment of
overtime, and (4) supervisors repeatedly “stack[ed]” her dis-
ciplinary record and “frequently used or tolerated” sex-based
slurs against her. 299 F. 3d 838, 845-846 (CA9 2002).

Based on this evidence, the District Court denied petition-
er’s motion for judgment as a matter of law, and submitted
the case to the jury with instructions, two of which are rele-
vant here. First, without objection from petitioner, the Dis-
trict Court instructed the jury that “‘[t]he plaintiff has the
burden of proving . .. by a preponderance of the evidence’”
that she “‘suffered adverse work conditions’” and that her
sex “‘was a motivating factor in any such work conditions
imposed upon her.”” Id., at 858.

Second, the District Court gave the jury the following
mixed-motive instruction:

“‘You have heard evidence that the defendant’s treat-
ment of the plaintiff was motivated by the plaintiff’s sex
and also by other lawful reasons. If you find that the
plaintiff’s sex was a motivating factor in the defendant’s
treatment of the plaintiff, the plaintiff is entitled to your
verdict, even if you find that the defendant’s conduct was
also motivated by a lawful reason.

“‘However, if you find that the defendant’s treatment of
the plaintiff was motivated by both gender and lawful
reasons, you must decide whether the plaintiff is entitled



Cite as: 539 U. S. 90 (2003) 97

Opinion of the Court

to damages. The plaintiff is entitled to damages unless
the defendant proves by a preponderance of the evi-
dence that the defendant would have treated plaintiff
similarly even if the plaintiff’s gender had played no role
in the employment decision.”” Ibid.

Petitioner unsuccessfully objected to this instruction, claim-
ing that respondent had failed to adduce “direct evidence”
that sex was a motivating factor in her dismissal or in any
of the other adverse employment actions taken against her.
The jury rendered a verdict for respondent, awarding back-
pay, compensatory damages, and punitive damages. The
District Court denied petitioner’s renewed motion for judg-
ment as a matter of law.

The Court of Appeals initially vacated and remanded,
holding that the District Court had erred in giving the
mixed-motive instruction because respondent had failed to
present “substantial evidence of conduct or statements by
the employer directly reflecting discriminatory animus.”
268 F. 3d 882, 884 (CA9 2001). In addition, the panel con-
cluded that petitioner was entitled to judgment as a matter
of law on the termination claim because the evidence was
insufficient to prove that respondent was “terminated be-
cause she was a woman.” Id., at 890.

The Court of Appeals reinstated the District Court’s judg-
ment after rehearing the case en banc. 299 F. 3d 838 (CA9
2002). The en banc court saw no need to decide whether
JUSTICE O’CONNOR’s concurrence in Price Waterhouse con-
trolled because it concluded that JUSTICE O’CONNOR’s refer-
ences to “direct evidence” had been “wholly abrogated” by
the 1991 Act. 299 F. 3d, at 80. And, turning “to the lan-
guage” of §2000e-2(m), the court observed that the statute
“imposes no special [evidentiary] requirement and does not
reference ‘direct evidence.”” Id., at 853. Accordingly, the
court concluded that a “plaintiff . . . may establish a violation
through a preponderance of evidence (whether direct or cir-
cumstantial) that a protected characteristic played ‘a moti-
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vating factor.”” Id., at 853-854 (footnote omitted). Based
on that standard, the Court of Appeals held that respond-
ent’s evidence was sufficient to warrant a mixed-motive in-
struction and that a reasonable jury could have found that
respondent’s sex was a “motivating factor in her treatment.”
Id., at 859. Four judges of the en banc panel dissented, rely-
ing in large part on “the reasoning of the prior opinion of
the three-judge panel.” Id., at 866.
We granted certiorari. 537 U. S. 1099 (2003).

II

This case provides us with the first opportunity to consider
the effects of the 1991 Act on jury instructions in mixed-
motive cases. Specifically, we must decide whether a plain-
tiff must present direct evidence of discrimination in order
to obtain a mixed-motive instruction under 42 U.S. C.
§2000e-2(m). Petitioner’s argument on this point proceeds
in three steps: (1) JUSTICE O’CONNOR’s opinion is the holding
of Price Waterhouse; (2) JUSTICE O’CONNOR’s Price Water-
house opinion requires direct evidence of discrimination be-
fore a mixed-motive instruction can be given; and (3) the
1991 Act does nothing to abrogate that holding. Like the
Court of Appeals, we see no need to address which of the
opinions in Price Waterhouse is controlling: the third step
of petitioner’s argument is flawed, primarily because it is
inconsistent with the text of §2000e—2(m).

Our precedents make clear that the starting point for our
analysis is the statutory text. See Comnecticut Nat. Bank
v. Germain, 503 U. S. 249, 253-254 (1992). And where, as
here, the words of the statute are unambiguous, the “‘judi-
cial inquiry is complete.”” Id., at 254 (quoting Rubin v.
United States, 449 U. S. 424, 430 (1981)). Section 2000e—
2(m) unambiguously states that a plaintiff need only “demon-
strat[e]” that an employer used a forbidden consideration
with respect to “any employment practice.” On its face, the
statute does not mention, much less require, that a plaintiff
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make a heightened showing through direct evidence. In-
deed, petitioner concedes as much. Tr. of Oral Arg. 9.

Moreover, Congress explicitly defined the term “demon-
strates” in the 1991 Act, leaving little doubt that no special
evidentiary showing is required. Title VII defines the term
“‘demonstrates’” as to “mee[t] the burdens of production and
persuasion.” §2000e(m). If Congress intended the term
“‘demonstrates’” to require that the “burdens of production
and persuasion” be met by direct evidence or some other
heightened showing, it could have made that intent clear by
including language to that effect in §2000e(m). Its failure
to do so is significant, for Congress has been unequivocal
when imposing heightened proof requirements in other cir-
cumstances, including in other provisions of Title 42. See,
e. g., 8 U.S. C. §1158(a)(2)(B) (stating that an asylum applica-
tion may not be filed unless an alien “demonstrates by clear
and convincing evidence” that the application was filed
within one year of the alien’s arrival in the United States);
42 U. S. C. §5851(b)(3)(D) (providing that “[r]elief may not be
ordered” against an employer in retaliation cases involving
whistleblowers under the Atomic Energy Act where the em-
ployer is able to “demonstrat/e] by clear and convincing
evidence that it would have taken the same unfavorable per-
sonnel action in the absence of such behavior” (emphasis
added)); cf. Price Waterhouse, 490 U.S., at 253 (plurality
opinion) (“Only rarely have we required clear and convincing
proof where the action defended against seeks only conven-
tional relief”).

In addition, Title VII’s silence with respect to the type of
evidence required in mixed-motive cases also suggests that
we should not depart from the “[cJonventional rulle] of civil
litigation [that] generally appl[ies] in Title VII cases.” Ibid.
That rule requires a plaintiff to prove his case “by a prepon-
derance of the evidence,” ibid., using “direct or circumstan-
tial evidence,” Postal Service Bd. of Governors v. Aikens,
460 U. S. 711, 714, n. 3 (1983). We have often acknowledged
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the utility of circumstantial evidence in discrimination cases.
For instance, in Reeves v. Sanderson Plumbing Products,
Inc., 530 U. S. 133 (2000), we recognized that evidence that a
defendant’s explanation for an employment practice is “un-
worthy of credence” is “one form of circumstantial evidence
that is probative of intentional discrimination.” Id., at 147
(emphasis added). The reason for treating circumstantial
and direct evidence alike is both clear and deep rooted: “Cir-
cumstantial evidence is not only sufficient, but may also be
more certain, satisfying and persuasive than direct evi-
dence.” Rogers v. Missouri Pacific R. Co., 352 U. S. 500,
508, n. 17 (1957).

The adequacy of circumstantial evidence also extends be-
yond civil cases; we have never questioned the sufficiency of
circumstantial evidence in support of a criminal conviction,
even though proof beyond a reasonable doubt is required.
See Holland v. United States, 348 U.S. 121, 140 (1954)
(observing that, in criminal cases, circumstantial evidence
is “intrinsically no different from testimonial evidence”).
And juries are routinely instructed that “[tlhe law makes
no distinction between the weight or value to be given to
either direct or circumstantial evidence.” 1A K. O’Malley,
J. Grenig, & W. Lee, Federal Jury Practice and Instructions,
Criminal §12.04 (5th ed. 2000); see also 4 L. Sand, J. Siffert,
W. Loughlin, S. Reiss, & N. Batterman, Modern Federal Jury
Instructions §74.01 (2002) (model instruction 74-2). It is
not surprising, therefore, that neither petitioner nor its
amict curiae can point to any other circumstance in which
we have restricted a litigant to the presentation of direct
evidence absent some affirmative directive in a statute. Tr.
of Oral Arg. 13.

Finally, the use of the term “demonstrates” in other provi-
sions of Title VII tends to show further that §2000e—2(m)
does not incorporate a direct evidence requirement. See,
e.g.,42 U. S. C. §§2000e-2(k)(1)(A)(), 2000e-5(g)(2)(B). For
instance, §2000e-5(2)(2)(B) requires an employer to “demon-
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strat[e] that [it] would have taken the same action in the
absence of the impermissible motivating factor” in order
to take advantage of the partial affirmative defense. Due
to the similarity in structure between that provision and
§2000e-2(m), it would be logical to assume that the term
“demonstrates” would carry the same meaning with respect
to both provisions. But when pressed at oral argument
about whether direct evidence is required before the partial
affirmative defense can be invoked, petitioner did not “agree
that . . . the defendant or the employer has any heightened
standard” to satisfy. Tr. of Oral Arg. 7. Absent some con-
gressional indication to the contrary, we decline to give the
same term in the same Act a different meaning depending
on whether the rights of the plaintiff or the defendant are at
issue. See Commissioner v. Lundy, 516 U. S. 235, 250 (1996)
(“The interrelationship and close proximity of these provi-
sions of the statute ‘presents a classic case for application of
the “normal rule of statutory construction that identical
words used in different parts of the same act are intended
to have the same meaning”’” (quoting Sullivan v. Stroop,
496 U. S. 478, 484 (1990))).

For the reasons stated above, we agree with the Court
of Appeals that no heightened showing is required under
§2000e—2(m).?

* * *

In order to obtain an instruction under §2000e-2(m), a
plaintiff need only present sufficient evidence for a reason-
able jury to conclude, by a preponderance of the evidence,
that “race, color, religion, sex, or national origin was a moti-
vating factor for any employment practice.” Because direct
evidence of discrimination is not required in mixed-motive

30f course, in light of our conclusion that direct evidence is not required
under § 2000e—2(m), we need not address the second question on which we
granted certiorari: “What are the appropriate standards for lower courts
to follow in making a direct evidence determination in ‘mixed-motive’
cases under Title VII?” Pet. for Cert. i.
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cases, the Court of Appeals correctly concluded that the Dis-
trict Court did not abuse its discretion in giving a mixed-
motive instruction to the jury. Accordingly, the judgment
of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE O’CONNOR, concurring.

I join the Court’s opinion. In my view, prior to the Civil
Rights Act of 1991, the evidentiary rule we developed to
shift the burden of persuasion in mixed-motive cases was
appropriately applied only where a disparate treatment
plaintiff “demonstrated by direct evidence that an illegiti-
mate factor played a substantial role” in an adverse employ-
ment decision. Price Waterhouse v. Hopkins, 490 U.S.
228, 275 (1989) (O’CONNOR, J., concurring in judgment).
This showing triggered “the deterrent purpose of the stat-
ute” and permitted a reasonable factfinder to conclude that
“absent further explanation, the employer’s discriminatory
motivation ‘caused’ the employment decision.” Id., at 265.

As the Court’s opinion explains, in the Civil Rights Act of
1991, Congress codified a new evidentiary rule for mixed-
motive cases arising under Title VII. Ante, at 98-101.
I therefore agree with the Court that the District Court did
not abuse its discretion in giving a mixed-motive instruction
to the jury.
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FITZGERALD, TREASURER OF IOWA ». RACING
ASSOCIATION OF CENTRAL IOWA ET AL.

CERTIORARI TO THE SUPREME COURT OF IOWA
No. 02-695. Argued April 29, 2003—Decided June 9, 2003

An Towa law that, among other things, authorized racetracks to operate
slot machines and imposed a graduated tax upon racetrack slot machine
adjusted revenues, with a top rate that started at 20 percent and would
automatically rise over time to 36 percent, left a 20 percent tax rate
on riverboat slot machine adjusted revenues in place. Respondents,
racetracks and a dog owners’ association, filed a state-court suit chal-
lenging the law on the ground that the 20 percent/36 percent tax rate
difference violated the Equal Protection Clause, U. S. Const., Amdt. 14,
§1. The District Court upheld the statute, but the Iowa Supreme
Court reversed.

Held:

1. This Court has jurisdiction to review the state court’s judgment,
which does not rest independently upon state law. The state court’s
opinion says that Towa courts should apply the same analysis in consid-
ering either state or federal equal protection claims. In such circum-
stances, this Court considers a state-court decision as resting upon
federal grounds sufficient to support jurisdiction. P. 106.

2. Towa’s differential tax rate does not violate the Federal Equal Pro-
tection Clause. A law, such as Iowa’s, which distinguishes for tax pur-
poses among revenues obtained within a State by two enterprises con-
ducting business in the State, is subject to rational-basis review. See
Nordlinger v. Halhn, 505 U. S. 1, 11-12. The Iowa law, like most laws,
might predominantly serve one general objective, e. g., rescuing race-
tracks from economic distress, while containing subsidiary provisions
that seek to achieve other desirable (perhaps even contrary) ends as
well, thereby producing a law that balances objectives but still serves
the general objective when seen as a whole. And this law, seen as a
whole, does what the state court says it seeks to do, namely, advance
the racetracks’ economic interests. A rational legislator might believe
that the law’s grant to the racetracks of authority to operate slot ma-
chines should help the racetracks economically—even if its simultaneous
imposition of a tax on revenues means less help than respondents might
like—and the Constitution grants legislators, not courts, broad author-
ity (within the bounds of rationality) to decide whom they wish to help
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with their tax laws and how much help those laws should provide.
Once one realizes that not every provision in a single law must share a
single objective, one has no difficulty finding the necessary rational sup-
port for the difference in tax rates here. Though harmful to the race-
tracks, it is helpful to the riverboats, which were also facing finan-
cial peril. This is not a case where the facts preclude any plausible
inference that the reason for the different tax rates is to help the river-
boat industry. Cf. Nordlinger, supra, at 16. Allegheny Pittsburgh
Coal Co. v. Commission of Webster Cty., 488 U. S. 336, distinguished.
Pp. 106-110.

648 N. W. 2d 555, reversed and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

Thomas J. Miller, Attorney General of Iowa, argued the
cause for petitioner. With him on the briefs were Julie F.
Pottorff, Deputy Attorney General, and Jeffrey D. Farrell
and Jean M. Davis, Assistant Attorneys General.

Kent L. Jones argued the cause for the United States as
amicus curiae urging reversal. With him on the brief were
Solicitor General Olson, Assistant Attorney General O’Con-
nor, David English Carmack, and Judith A. Hagley.

Mark McCormick argued the cause for respondents.
With him on the brief were Thomas L. Flynn, Edward M.
Mansfield, Stephen C. Krumpe, and Lawrence P. McLellan.*

*Briefs of amici curiae urging reversal were filed for the State of Mis-
souri et al. by Jeremiah W. (Jay) Nixon, Attorney General of Missouri,
James R. Layton, State Solicitor, Alana M. Barragdn-Scott, Assistant
Attorney General, and by the Attorneys General for their respective juris-
dictions as follows: William H. Pryor, Jr., of Alabama, Michael A. Cox of
Michigan, Mike Hatch of Minnesota, Mike Moore of Mississippi, Patricia
A. Madrid of New Mexico, Anabelle Rodriguez of Puerto Rico, Larry
Long of South Dakota, Paul G. Summers of Tennessee, and William H.
Sorrell of Vermont; and for the City of Bettendorf, Iowa, et al. by Thomas
D. Waterman, Dennis W. Johnson, and Robert N. Johnson III.

Briefs of amici curiae urging affirmance were filed for the City of Du-
buque, Iowa, by Barry A. Lindahl; for Polk County, Iowa, by John P.
Sarcone; and for the Institute for Justice by Clint Bolick, William H.
Mellor, Dana Berliner, and Clark M. Neily.
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JUSTICE BREYER delivered the opinion of the Court.

Towa taxes adjusted revenues from slot machines on ex-
cursion riverboats at a maximum rate of 20 percent. Iowa
Code §99F.11 (2003). Iowa law provides for a maximum tax
rate of 36 percent on adjusted revenues from slot machines
at racetracks. §$99F.4A(6), 99F.11. The Iowa Supreme
Court held that this 20 percent/36 percent difference in tax
rates violates the Federal Constitution’s Equal Protection
Clause, Amdt. 14, §1. 648 N. W. 2d 555 (2002). We dis-
agree and reverse the Iowa Supreme Court’s determination.

I

Before 1989, Iowa permitted only one form of gambling—
parimutuel betting at racetracks—the proceeds of which it
taxed at a six percent rate. Iowa Code §99D.15 (1984). In
1989, it authorized other forms of gambling, including slot
machines and other gambling games on riverboats, though it
limited bets to $5 and losses to $200 per excursion. 1989
Towa Acts ch. 67, §§3, 9(2); Iowa Code §99F.3 (1996). Iowa
taxed adjusted revenues from slot machine gambling at
graduated rates, with a top rate of 20 percent. 1989 Iowa
Acts ch. 67, §11; ITowa Code §99F.11 (1996).

In 1994, Iowa enacted a law that, among other things, re-
moved the riverboat gambling $5/$200 bet/loss limits, 1994
Towa Acts ch. 1021, §19, authorized racetracks to operate
slot machines, §13; Iowa Code §§99F.1(9), 99F.4A (1996), and
imposed a graduated tax upon racetrack slot machine ad-
justed revenues with a top rate that started at 20 percent
and would automatically rise over time to 36 percent, 1994
Towa Acts ch. 1021, § 25; Iowa Code §99F.11 (1996). The Act
did not alter the tax rate on riverboat slot machine adjusted
revenues, thereby leaving the existing 20 percent rate in
place. Ibid.

Respondents, a group of racetracks and an association of
dog owners, brought this lawsuit in state court challenging
the 1994 legislation on the ground that the 20 percent/36 per-
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cent tax rate difference that it created violated the Federal
Constitution’s Equal Protection Clause, Amdt. 14, §1. The
State District Court upheld the statute. The Iowa Supreme
Court disagreed and, by a 4-to-3 vote, reversed the District
Court. The majority wrote that the “differential tax com-
pletely defeats the alleged purpose” of the statute, namely,
“to help the racetracks recover from economic distress,” that
there could “be no rational reason for this differential tax,”
and that the Equal Protection Clause consequently forbids
its imposition. 648 N. W. 2d, at 560-562. We granted cer-
tiorari to review this determination.

II

Respondents initially claim that the Iowa Supreme Court’s
decision rests independently upon state law. And they
argue that this state-law holding bars review of the federal
issue. We disagree. The Iowa Supreme Court’s opinion,
after setting forth the language of both State and Federal
Equal Protection Clauses, says that “Iowa courts are to
‘apply the same analysis in considering the state equal pro-
tection claims as . . . in considering the federal equal protec-
tion claim.”” Id., at 558. We have previously held that, in
such circumstances, we shall consider a state-court decision
as resting upon federal grounds sufficient to support this
Court’s jurisdiction. See Pemnsylvania v. Muniz, 496 U. S.
582, 588, n. 4 (1990) (no adequate and independent state
ground where the court says that state and federal constitu-
tional protections are “‘identical’”). Cf. Michigan v. Long,
463 U. S. 1032, 1041-1042 (1983) (jurisdiction exists where
federal cases are not “being used only for the purpose of
guidance” and instead are “compel[ling] the result”). We
therefore find that this Court has jurisdiction to review the
Towa Supreme Court’s determination.

II1

We here consider whether a difference in state tax rates
violates the Fourteenth Amendment’s mandate that “[njo
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State shall . . . deny to any person . . . the equal protection
of the laws,” §1. The law in question does not distinguish
on the basis of, for example, race or gender. See, e. g., Lov-
g v. Virginia, 388 U. S. 1 (1967); United States v. Virginia,
518 U.S. 515 (1996). It does not distinguish between in-
state and out-of-state businesses. See, e.g., Metropolitan
Life Ins. Co. v. Ward, 470 U. S. 869 (1985). Neither does it
favor a State’s long-time residents at the expense of resi-
dents who have more recently arrived from other States.
Cf. Hooper v. Bernalillo County Assessor, 472 U.S. 612
(1985). Rather, the law distinguishes for tax purposes
among revenues obtained within the State of Iowa by two
enterprises, each of which does business in the State.
Where that is so, the law is subject to rational-basis review:

“[Thhe Equal Protection Clause is satisfied so long as
there is a plausible policy reason for the classification,
the legislative facts on which the classification is appar-
ently based rationally may have been considered to be
true by the governmental decisionmaker, and the rela-
tionship of the classification to its goal is not so attenu-
ated as to render the distinction arbitrary or irrational.”
Nordlinger v. Hahn, 505 U. S. 1, 11-12 (1992) (citations
omitted).

See also id., at 11 (rational-basis review “is especially defer-
ential in the context of classifications made by complex tax
laws”); Allied Stores of Ohio, Inc. v. Bowers, 358 U. S. 522,
527 (1959) (the Equal Protection Clause requires States,
when enacting tax laws, to “proceed upon a rational ba-
sis” and not to “resort to a classification that is palpably
arbitrary”).

The Iowa Supreme Court found that the 20 percent/36
percent tax rate differential failed to meet this standard
because, in its view, that difference “frustrated” what it
saw as the law’s basic objective, namely, rescuing the race-
tracks from economic distress. 648 N. W. 2d, at 561. And
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no rational person, it believed, could claim the contrary. Id.,
at 561-562.

The Iowa Supreme Court could not deny, however, that
the Towa law, like most laws, might predominantly serve one
general objective, say, helping the racetracks, while contain-
ing subsidiary provisions that seek to achieve other desirable
(perhaps even contrary) ends as well, thereby producing a
law that balances objectives but still serves the general ob-
jective when seen as a whole. See Railroad Retirement Bd.
v. Fritz, 449 U. S. 166, 181 (1980) (STEVENS, J., concurring in
judgment) (legislation is often the “product of multiple and
somewhat inconsistent purposes that led to certain compro-
mises”). After all, if every subsidiary provision in a law de-
signed to help racetracks had to help those racetracks and
nothing more, then (since any tax rate hurts the racetracks
when compared with a lower rate) there could be no taxation
of the racetracks at all.

Neither could the Towa Supreme Court deny that the 1994
legislation, seen as a whole, can rationally be understood to
do what that court says it seeks to do, namely, advance the
racetracks’ economic interests. Its grant to the racetracks
of authority to operate slot machines should help the race-
tracks economically to some degree—even if its simultaneous
imposition of a tax on slot machine adjusted revenues means
that the law provides less help than respondents might like.
At least a rational legislator might so believe. And the
Constitution grants legislators, not courts, broad authority
(within the bounds of rationality) to decide whom they wish
to help with their tax laws and how much help those laws
ought to provide. “The ‘task of classifying persons for . . .
benefits . . . inevitably requires that some persons who have
an almost equally strong claim to favored treatment be
placed on different sides of the line,” and the fact the line
might have been drawn differently at some points is a matter
for legislative, rather than judicial, consideration.” Id., at
179 (citation omitted). See also ibid. (judicial review is “at
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an end” once the court identifies a plausible basis on which
the legislature may have relied); Nordlinger, supra, at 17-18.

Once one realizes that not every provision in a law must
share a single objective, one has no difficulty finding the nec-
essary rational support for the 20 percent/36 percent differ-
ential here at issue. That difference, harmful to the race-
tracks, is helpful to the riverboats, which, as respondents
concede, were also facing financial peril, Brief for Respond-
ents 8. See also 648 N. W. 2d, at 557. These two character-
izations are but opposite sides of the same coin. Each re-
flects a rational way for a legislator to view the matter.
And aside from simply aiding the financial position of the
riverboats, the legislators may have wanted to encourage the
economic development of river communities or to promote
riverboat history, say, by providing incentives for riverboats
to remain in the State, rather than relocate to other States.
See Gaming Study Committee Report (Sept. 3, 1993), re-
printed in App. 76-84, 86. Alternatively, they may have
wanted to protect the reliance interests of riverboat opera-
tors, whose adjusted slot machine revenue had previously
been taxed at the 20 percent rate. All these objectives are
rational ones, which lower riverboat tax rates could further
and which suffice to uphold the different tax rates. See Al-
lied Stores, supra, at 528; Nordlinger, supra, at 12. See
also Madden v. Kentucky, 309 U. S. 83, 83 (1940) (imposing
burden on respondents to “negative every conceivable basis”
that might support different treatment).

Respondents argue that Allegheny Pittsburgh Coal Co. v.
Commission of Webster Cty., 488 U. S. 336 (1989), holds to
the contrary. Brief for Respondents 21. In that case, the
Court held that substantial differences in the level of prop-
erty tax assessments that West Virginia imposed upon simi-
lar properties violated the Federal Equal Protection Clause.
But the Court later stated, when it upheld in Nordlinger
a California statute creating similar differences in property
taxes, that “an obvious and critical factual difference be-
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tween this case and Allegheny Pittsburgh is the absence of
any indication in Allegheny Pittsburgh that the policies un-
derlying an acquisition-value taxation scheme could conceiv-
ably have been the purpose for the . . . unequal assessment.”
505 U.S., at 14-15. The Court in Nordlinger added that
“Allegheny Pittsburgh was the rare case where the facts
precluded any plausible inference that the reason for the
unequal assessment practice was to achieve the benefits of
an acquisition-value tax scheme.” Id., at 16-17, and n. 7.
Here, “the facts” do not “preclud[e]” an inference that the
reason for the different tax rates was to help the riverboat
industry or the river communities. Id., at 16.

Iv

We conclude that there is “a plausible policy reason for the
classification,” that the legislature “rationally may have . . .
considered . . . true” the related justifying “legislative facts,”
and that the “relationship of the classification to its goal is
not so attenuated as to render the distinction arbitrary or
irrational.” Id., at 11. Consequently the State’s differen-
tial tax rate does not violate the Federal Equal Protection
Clause. The Iowa Supreme Court’s judgment to the con-
trary is reversed, and the case is remanded for further pro-
ceedings not inconsistent with this opinion.

So ordered.
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DOW CHEMICAL CO. ET AL. v. STEPHENSON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 02-271. Argued February 26, 2003—Decided June 9, 2003

273 F. 3d 249, vacated and remanded in part, and affirmed by an equally
divided Court in part.

Seth P. Waxman argued the cause for petitioners. With
him on the briefs were Louis R. Cohen, Andrew L. Frey,
Philip Allen Lacovara, Charles A. Rothfeld, Richard B.
Katskee, Michele L. Odorizzi, Steven Brock, and John C.
Sabetta.

Gerson H. Smoger argued the cause for respondents.
With him on the brief were Mark R. Cuker and Ronald
Simon.*

*Briefs of amici curiae urging reversal were filed for the American
Insurance Association et al. by Herbert M. Wachtell, Jeffrey M. Wintner,
Craig A. Berrington, Lynda S. Mounts, Jan S. Amundson, Quentin Rie-
gel, and Robin S. Conrad; for the Product Liability Advisory Council by
John H. Beisner; and for the Washington Legal Foundation by Daniel J.
Popeo and Richard A. Samp.

Briefs of amici curiae urging affirmance were filed for the State of
Louisiana et al. by Richard P. Ieyoub, Attorney General of Louisiana, and
by the Attorneys General for their respective States as follows: Mike
Beebe of Arkansas, J. Joseph Curran, Jr., of Maryland, Mike Hatch of
Minnesota, Jeremiah W. (Jay) Nixon of Missouri, and Mike McGrath of
Montana; for the American Legion et al. by William A. Rossbach and
P. B. Onderdonk, Jr.; for the Association of Trial Lawyers of America
by Jeffrey Robert White; for Law Professors by David L. Shapiro, John
Leubsdorf, and Henry P. Monaghan; for the Lymphoma Foundation of
America et al. by Raphael Metzger; for Public Citizen by Brian Wolfman,
and for Trial Lawyers for Public Justice by Brent M. Rosenthal, Leslie
Brueckner, and Misty A. Farris.

Patrick Lysaught filed a brief for the Defense Research Institute as
amicus curiae.
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Per Curiam

PER CURIAM.

With respect to respondents Joe Isaacson and Phyllis Lisa
Isaacson, the judgment of the Court of Appeals for the Sec-
ond Circuit is vacated, and the case is remanded for further
consideration in light of Syngenta Crop Protection, Inc. v.
Henson, 537 U. S. 28 (2002).

With respect to respondents Daniel Raymond Stephenson,
Susan Stephenson, Daniel Anthony Stephenson, and Emily
Elizabeth Stephenson, the judgment is affirmed by an
equally divided Court.

JUSTICE STEVENS took no part in the consideration or de-
cision of this case.
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VIRGINIA ». HICKS

CERTIORARI TO THE SUPREME COURT OF VIRGINIA
No. 02-371. Argued April 30, 2003—Decided June 16, 2003

The Richmond Redevelopment and Housing Authority (RRHA), a political
subdivision of Virginia, owns and operates Whitcomb Court, a low-
income housing development. In 1997, the Richmond City Council con-
veyed Whitcomb Court’s streets to the RRHA in an effort to combat
crime and drug dealing by nonresidents. In accordance with the terms
of conveyance, the RRHA enacted a policy authorizing the Richmond
police to serve notice on any person lacking “a legitimate business or
social purpose” for being on the premises and to arrest for trespassing
any person who remains or returns after having been so notified. The
RRHA gave respondent Hicks, a nonresident, written notice barring
him from Whitcomb Court. Subsequently, he trespassed there and was
arrested and convicted. At trial, he claimed that RRHA’s policy was,
among other things, unconstitutionally overbroad. The Virginia Court
of Appeals vacated his conviction. In affirming, the Virginia Supreme
Court found the policy unconstitutionally overbroad in violation of the
First Amendment because an unwritten rule that leafleting and demon-
strating require advance permission vested too much discretion in Whit-
comb Court’s manager.

Held: The RRHA’s trespass policy is not facially invalid under the First
Amendment’s overbreadth doctrine. Pp. 118-124.

(@) Under that doctrine, a showing that a law punishes a “substantial”
amount of protected free speech, “in relation to the statute’s plainly
legitimate sweep,” Broadrick v. Oklahoma, 413 U. S. 601, 615, suffices
to invalidate all enforcement of that law “until and unless a limiting
construction or partial invalidation so narrows it as to remove the seem-
ing threat or deterrence to constitutionally protected expression,” id.,
at 613. Only substantial overbreadth supports such facial invalidation,
since there are significant social costs in blocking a law’s application to
constitutionally unprotected conduct. Pp. 118-120.

(b) This Court has jurisdiction to review the First Amendment merits
question here. Virginia’s actual injury in fact—the inability to prose-
cute Hicks for trespass—is sufficiently distinct and palpable to confer
Article III standing. Pp. 120-121.

(c) Even assuming the invalidity of the “unwritten” rule for leafleters
and demonstrators, Hicks has not shown that the RRHA policy prohib-
its a substantial amount of protected speech in relation to its many legit-
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imate applications. Both the notice-barment rule and the “legitimate
business or social purpose” rule apply to all persons entering Whitcomb
Court’s streets, not just to those seeking to engage in expression. Nei-
ther the basis for the barment sanction (a prior trespass) nor its purpose
(preventing future trespasses) implicates the First Amendment. An
overbreadth challenge rarely succeeds against a law or regulation that
is not specifically addressed to speech or conduct necessarily associated
with speech. Any applications of the RRHA’s policy that violate
the First Amendment can be remedied through as-applied litigation.
Pp. 121-124.

264 Va. 48, 563 S. E. 2d 674, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court. SOUTER, J.,
filed a concurring opinion, in which BREYER, J., joined, post, p. 124.

William H. Hurd, State Solicitor of Virginia, argued the
cause for petitioner. With him on the briefs were Jerry W.
Kilgore, Attorney General, Maureen Riley Matsen and Wil-
liam E. Thro, Deputy State Solicitors, and Christy A. Mc-
Cormick and A. Cameron O’Brion, Assistant Attorneys
General.

Deputy Solicitor General Dreeben argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Olson, Assistant
Attorneys General Chertoff and McCallum, James A. Feld-
man, Michael Jay Singer, and Stephanie R. Marcus.

Steven D. Benjamin argued the cause for respondent.
With him on the brief were Amanda Frost, Brian Wolfman,
and Alan B. Morrison.*

*Briefs of amici curiae urging reversal were filed for the City of Rich-
mond et al. by William G. Broaddus, Jonathan T. Blank, William H.
Baxter 11, Godfrey T. Pinn, Jr., and John A. Rupp; for the Council of
Large Public Housing Authorities et al. by Robert A. Graham, William
F. Maher, and Carl A. S. Coan III; for the Criminal Justice Legal Founda-
tion by Kent S. Scheidegger; and for the National League of Cities et al.
by Richard Ruda and James I. Crowley.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Mark J. Lopez, Steven R. Shapiro, Rebecca
Glenberg, and David M. Porter; for the DKT Liberty Project by Julia M.
Carpenter; for the Richmond Tenants Organization et al. by Catherine
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JUSTICE SCALIA delivered the opinion of the Court.

The issue presented in this case is whether the Richmond
Redevelopment and Housing Authority’s trespass policy is
facially invalid under the First Amendment’s overbreadth
doctrine.

I

A

The Richmond Redevelopment and Housing Authority
(RRHA) owns and operates a housing development for low-
income residents called Whitcomb Court. Until June 23,
1997, the city of Richmond owned the streets within Whit-
comb Court. The city council decided, however, to “privat-
ize” these streets in an effort to combat rampant crime and
drug dealing in Whitcomb Court—much of it committed and
conducted by nonresidents. The council enacted Ordinance
No. 97-181-197, which provided, in part:

“‘§1. That Carmine Street, Bethel Street, Ambrose
Street, Deforrest Street, the 2100-2300 Block of Sussex
Street and the 2700-2800 Block of Magnolia Street, in
Whitcomb Court . . . be and are hereby closed to public

M. Bishop; for the Thomas Jefferson Center for the Protection of Free
Expression by J. Joshua Wheeler and Robert M. O’Neil; and for Watch-
tower Bible and Tract Society of New York, Inc., by Paul D. Polidoro and
Philip Brumley.

A Dbrief of amici curiae was filed for the State of Alabama et al. by
Jeremiah W. (Jay) Nixon, Attorney General of Missouri, James R. Lay-
ton, State Solicitor, Erwin O. Switzer I11, and Michele L. Jackson, Assist-
ant Attorney General of Alabama, and by the Attorneys General for their
respective jurisdictions as follows: Gregg D. Renkes of Alaska, M. Jane
Brady of Delaware, Mark J. Bennett of Hawaii, Steve Carter of Indiana,
Charlie J. Crist, Jr., of Florida, Mike Moore of Mississippi, Jim Petro of
Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, An-
abelle Rodriguez of Puerto Rico, Lawrence E. Long of South Dakota, Paul
G. Summers of Tennessee, Greg Abbott of Texas, and Mark L. Shurtleff
of Utah.
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use and travel and abandoned as streets of the City of
Richmond.”” App. to Pet. for Cert. 93-94.

The city then conveyed these streets by a recorded deed
to the RRHA (which is a political subdivision of the Com-
monwealth of Virginia). This deed required the RRHA to
“‘give the appearance that the closed street, particularly at
the entrances, are no longer public streets and that they
are in fact private streets.”” Id., at 95. To this end, the
RRHA posted red-and-white signs on each apartment build-
ing—and every 100 feet along the streets—of Whitcomb
Court, which state: “‘NO TRESPASSING[.] PRIVATE
PROPERTY[.] YOU ARE NOW ENTERING PRIVATE
PROPERTY AND STREETS OWNED BY RRHA. UN-
AUTHORIZED PERSONS WILL BE SUBJECT TO AR-
REST AND PROSECUTION. UNAUTHORIZED VEHI-
CLES WILL BE TOWED AT OWNERS EXPENSE.””
Pet. for Cert. 5. The RRHA also enacted a policy authoriz-
ing the Richmond police

“‘to serve notice, either orally or in writing, to any
person who is found on Richmond Redevelopment and
Housing Authority property when such person is not a
resident, employee, or such person cannot demonstrate
a legitimate business or social purpose for being on the
premises. Such notice shall forbid the person from re-
turning to the property. Finally, Richmond Redevel-
opment and Housing Authority authorizes Richmond
Police Department officers to arrest any person for
trespassing after such person, having been duly notified,
either stays upon or returns to Richmond Redevelop-
ment and Housing Authority property.’” App. to Pet.
for Cert. 98-99 (emphasis added).

Persons who trespass after being notified not to return are
subject to prosecution under Va. Code Ann. § 18.2-119 (1996):

“If any person without authority of law goes upon or
remains upon the lands, buildings or premises of an-
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other, or any portion or area thereof, after having been
forbidden to do so, either orally or in writing, by the
owner, lessee, custodian or other person lawfully in
charge thereof . . . he shall be guilty of a Class 1
misdemeanor.”

B

Respondent Kevin Hicks, a nonresident of Whitcomb
Court, has been convicted on two prior occasions of trespass-
ing there and once of damaging property there. Those con-
victions are not at issue in this case. While the property-
damage charge was pending, the RRHA gave Hicks written
notice barring him from Whitcomb Court, and Hicks signed
this notice in the presence of a police officer.! Twice after
receiving this notice Hicks asked for permission to return;
twice the Whitcomb Court housing manager said “no.”
That did not stop Hicks; in January 1999 he again trespassed
at Whitcomb Court and was arrested and convicted under
§18.2-119.

At trial, Hicks maintained that the RRHA’s policy limiting
access to Whitcomb Court was both unconstitutionally over-
broad and void for vagueness. On appeal of his conviction, a
three-judge panel of the Court of Appeals of Virginia initially
rejected Hicks’ contentions, but the en banc Court of Ap-
peals reversed. That court held that the streets of Whit-
comb Court were a “traditional public forum,” notwithstand-
ing the city ordinance declaring them closed, and vacated
Hicks’ conviction on the ground that RRHA’s policy violated
the First Amendment. 36 Va. App. 49, 56, 548 S. E. 2d 249,
253 (2001). The Virginia Supreme Court affirmed the en

! The letter stated, in part: “ “This letter serves to inform you that effec-
tive immediately you are not welcome on Richmond Redevelopment and
Housing Authority’s Whitcomb Court or any Richmond Redevelopment
and Housing Authority property. This letter is an official notice informing
you that you are not to trespass on RRHA property. If you are seen or
caught on the premises, you will be subject to arrest by the police.”” 264
Va. 48, 53, 563 S. E. 2d 674, 677 (2002).
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banc Court of Appeals, but for different reasons. Without
deciding whether the streets of Whitcomb Court were a pub-
lic forum, the Virginia Supreme Court concluded that the
RRHA policy was unconstitutionally overbroad. While ac-
knowledging that the policy was “designed to punish activi-
ties that are not protected by the First Amendment,” 264
Va. 48, 58, 563 S. E. 2d 674, 680 (2002), the court held that
“the policy also prohibits speech and conduct that are clearly
protected by the First Amendment,” ibid. The court found
the policy defective because it vested too much discretion in
Whitcomb Court’s manager to determine whether an individ-
ual’s presence at Whitcomb Court is “authorized,” allowing
her to “prohibit speech that she finds personally distasteful
or offensive even though such speech may be protected by
the First Amendment.” Id., at 60, 563 S. E. 2d, at 680-681.
We granted the Commonwealth’s petition for certiorari.
537 U. S. 1169 (2003).
II

A

Hicks does not contend that he was engaged in constitu-
tionally protected conduct when arrested; nor does he chal-
lenge the validity of the trespass statute under which he was
convicted. Instead he claims that the RRHA policy barring
him from Whitcomb Court is overbroad under the First
Amendment, and cannot be applied to him—or anyone else.?
The First Amendment doctrine of overbreadth is an excep-
tion to our normal rule regarding the standards for facial
challenges. See Members of City Council of Los Angeles V.
Taxpayers for Vincent, 466 U. S. 789, 796 (1984). The show-
ing that a law punishes a “substantial” amount of protected
free speech, “judged in relation to the statute’s plainly legiti-

2 As noted, the Virginia Supreme Court held that invalidity of the
RRHA policy entitled Hicks to vacatur of his conviction under the unques-
tionably valid trespass statute, which Hicks unquestionably violated. We
do not reach the question whether federal law compels this result.
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mate sweep,” Broadrick v. Oklahoma, 413 U.S. 601, 615
(1973), suffices to invalidate all enforcement of that law,
“until and unless a limiting construction or partial invalida-
tion so narrows it as to remove the seeming threat or deter-
rence to constitutionally protected expression,” id., at 613.
See also Virginia v. Black, 538 U. S. 343, 367 (2003); New
York v. Ferber, 458 U. S. 747, 769, n. 24 (1982); Dombrowsk?i
v. Pfister, 380 U. S. 479, 491, and n. 7, 497 (1965).

We have provided this expansive remedy out of concern
that the threat of enforcement of an overbroad law may deter
or “chill” constitutionally protected speech—especially when
the overbroad statute imposes criminal sanctions. See
Schaumburg v. Citizens for a Better Environment, 444 U. S.
620, 634 (1980); Bates v. State Bar of Ariz., 433 U. S. 350, 380
(1977); NAACP v. Button, 371 U. S. 415, 433 (1963). Many
persons, rather than undertake the considerable burden (and
sometimes risk) of vindicating their rights through case-by-
case litigation, will choose simply to abstain from protected
speech, Dombrowski, supra, at 486-487—harming not only
themselves but society as a whole, which is deprived of an
uninhibited marketplace of ideas. Overbreadth adjudica-
tion, by suspending all enforcement of an overinclusive law,
reduces these social costs caused by the withholding of pro-
tected speech.

As we noted in Broadrick, however, there comes a point
at which the chilling effect of an overbroad law, significant
though it may be, cannot justify prohibiting all enforcement
of that law—particularly a law that reflects “legitimate state
interests in maintaining comprehensive controls over harm-
ful, constitutionally unprotected conduct.” 413 U. S, at 615.
For there are substantial social costs created by the over-
breadth doctrine when it blocks application of a law to consti-
tutionally unprotected speech, or especially to constitution-
ally unprotected conduct. To ensure that these costs do not
swallow the social benefits of declaring a law “overbroad,”
we have insisted that a law’s application to protected speech
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be “substantial,” not only in an absolute sense, but also rela-
tive to the scope of the law’s plainly legitimate applications,
1bid., before applying the “strong medicine” of overbreadth
invalidation, id., at 613.

B

Petitioner asks this Court to impose restrictions on “the
use of overbreadth standing,” limiting the availability of fa-
cial overbreadth challenges to those whose own conduct in-
volved some sort of expressive activity. Brief for Petitioner
13, 24-31. The United States as amicus curiae makes the
same proposal, Brief for United States as Amicus Curiae
14-17, and urges that Hicks’ facial challenge to the RRHA
trespass policy “should not have been entertained,” id., at 10.
The problem with these proposals is that we are reviewing
here the decision of a State Supreme Court; our standing
rules limit only the federal courts’ jurisdiction over certain
claims. “[S]tate courts are not bound by the limitations of
a case or controversy or other federal rules of justiciability
even when they address issues of federal law.” ASARCO
Inc. v. Kadish, 490 U. S. 605, 617 (1989). Whether Virginia’s
courts should have entertained this overbreadth challenge is
entirely a matter of state law.

This Court may, however, review the Virginia Supreme
Court’s holding that the RRHA policy violates the First
Amendment. We may examine, in particular, whether the
claimed overbreadth in the RRHA policy is sufficiently “sub-
stantial” to produce facial invalidity. These questions in-
volve not standing, but “the determination of [a] First
Amendment challenge on the merits.” Secretary of State of
Md. v. Joseph H. Munson Co., 467 U. S. 947, 958-959 (1984).
Because it is the Commonwealth of Virginia, not Hicks, that
has invoked the authority of the federal courts by petitioning
for a writ of certiorari, our jurisdiction to review the First
Amendment merits question is clear under ASARCO, 490
U.S., at 617-618. The Commonwealth has suffered, as a
consequence of the Virginia Supreme Court’s “final judgment
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altering tangible legal rights,” id., at 619, an actual injury in
fact—inability to prosecute Hicks for trespass—that is suffi-
ciently “distinct and palpable” to confer standing under Arti-
cle 111, Warth v. Seldin, 422 U. S. 490, 501 (1975). We ac-
cordingly proceed to that merits inquiry, leaving for another
day the question whether our ordinary rule that a litigant
may not rest a claim to relief on the legal rights or interests
of third parties, see Valley Forge Christian College V.
Americans United for Separation of Church and State, Inc.,
454 U. S. 464, 474 (1982), would exclude a case such as this
from initiation in federal court.

C

The Virginia Supreme Court found that the RRHA policy
allowed Gloria S. Rogers, the manager of Whitcomb Court,
to exercise “unfettered discretion” in determining who may
use the RRHA’s property. 264 Va., at 59, 563 S. E. 2d, at
680. Specifically, the court faulted an “unwritten” rule that
persons wishing to hand out flyers on the sidewalks of Whit-
comb Court need to obtain Rogers’ permission. [Ibid. This
unwritten portion of the RRHA policy, the court concluded,
unconstitutionally allows Rogers to “prohibit speech that she
finds personally distasteful or offensive.” Id., at 60, 563
S. E. 2d, at 681.

Hicks, of course, was not arrested for leafleting or demon-
strating without permission. He violated the RRHA’s writ-
ten rule that persons who receive a barment notice must not
return to RRHA property. The Virginia Supreme Court,
based on its objection to the “unwritten” requirement that
demonstrators and leafleters obtain advance permission, de-
clared the entire RRHA trespass policy overbroad and
void—including the written rule that those who return after
receiving a barment notice are subject to arrest. Whether
these provisions are severable is of course a matter of state
law, see Leavitt v. Jane L., 518 U.S. 137, 139 (1996) (per
curtam), and the Virginia Supreme Court has implicitly de-
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cided that they are not—that all components of the RRHA
trespass policy must stand or fall together. It could not
properly decree that they fall by reason of the overbreadth
doctrine, however, unless the trespass policy, taken as a
whole, is substantially overbroad judged in relation to its
plainly legitimate sweep.? See Broadrick, 413 U. S., at 615.
The overbreadth claimant bears the burden of demonstrat-
ing, “from the text of [the law] and from actual fact,” that
substantial overbreadth exists. New York State Club Assn.,
Inc. v. City of New York, 487 U. S. 1, 14 (1988).

Hicks has not made such a showing with regard to the
RRHA policy taken as a whole—even assuming, arguendo,
the unlawfulness of the policy’s “unwritten” rule that demon-
strating and leafleting at Whitcomb Court require permis-
sion from Gloria Rogers. Consider the “no-return” notice
served on nonresidents who have no “legitimate business or
social purpose” in Whitcomb Court: Hicks has failed to dem-
onstrate that this notice would even be given to anyone en-
gaged in constitutionally protected speech. Gloria Rogers
testified that leafleting and demonstrations are permitted at
Whitcomb Court, so long as permission is obtained in ad-
vance. App. to Pet. for Cert. 100-102. Thus, “legitimate
business or social purpose” evidently includes leafleting and
demonstrating; otherwise, Rogers would lack authority to
permit those activities on RRHA property. Hicks has failed
to demonstrate that any First Amendment activity falls out-
side the “legitimate business or social purpose[s]” that per-
mit entry. As far as appears, until one receives a barment

3Contrary to JUSTICE SOUTER’s suggestion, post, at 124 (concurring
opinion), the Supreme Court of Virginia did not focus solely on the “un-
written” element of the RRHA trespass policy “[iln comparing invalid
applications against valid ones for purposes of the First Amendment over-
breadth doctrine.” The fact is that its opinion contains no “comparing”
of valid and invalid applications whatever; the proportionality aspect of
our overbreadth doctrine is simply ignored. Since, however, the Virginia
Supreme Court struck down the entire RRHA trespass policy, the ques-
tion presented here is whether the entire policy is substantially overbroad.
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notice, entering for a First Amendment purpose is not a
trespass.

As for the written provision authorizing the police to ar-
rest those who return to Whitcomb Court after receiving
a barment notice: That certainly does not violate the First
Amendment as applied to persons whose postnotice entry is
not for the purpose of engaging in constitutionally protected
speech. And Hicks has not even established that it would
violate the First Amendment as applied to persons whose
postnotice entry ¢s for that purpose. Even assuming the
streets of Whitcomb Court are a public forum, the notice-
barment rule subjects to arrest those who reenter after tres-
passing and after being warned not to return—regardless of
whether, upon their return, they seek to engage in speech.
Neither the basis for the barment sanction (the prior tres-
pass) nor its purpose (preventing future trespasses) has any-
thing to do with the First Amendment. Punishing its viola-
tion by a person who wishes to engage in free speech no
more implicates the First Amendment than would the pun-
ishment of a person who has (pursuant to lawful regulation)
been banned from a public park after vandalizing it, and who
ignores the ban in order to take part in a political demonstra-
tion. Here, as there, it is Hicks’ nonexpressive conduct—
his entry in violation of the notice-barment rule—not his
speech, for which he is punished as a trespasser.

Most importantly, both the notice-barment rule and the
“legitimate business or social purpose” rule apply to all per-
sons who enter the streets of Whitcomb Court, not just to
those who seek to engage in expression. The rules apply to
strollers, loiterers, drug dealers, roller skaters, bird watch-
ers, soccer players, and others not engaged in constitution-
ally protected conduct—a group that would seemingly far
outnumber First Amendment speakers. KEven assuming in-
validity of the “unwritten” rule that requires leafleters and
demonstrators to obtain advance permission from Gloria
Rogers, Hicks has not shown, based on the record in this
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case, that the RRHA trespass policy as a whole prohibits a
“substantial” amount of protected speech in relation to its
many legitimate applications. That is not surprising, since
the overbreadth doctrine’s concern with “chilling” protected
speech “attenuates as the otherwise unprotected behavior
that it forbids the State to sanction moves from ‘pure speech’
toward conduct.” Broadrick, supra, at 615. Rarely, if
ever, will an overbreadth challenge succeed against a law or
regulation that is not specifically addressed to speech or to
conduct necessarily associated with speech (such as picketing
or demonstrating). Applications of the RRHA policy that
violate the First Amendment can still be remedied through
as-applied litigation, but the Virginia Supreme Court should
not have used the “strong medicine” of overbreadth to invali-
date the entire RRHA trespass policy. Whether respondent
may challenge his conviction on other grounds—and whether
those claims have been properly preserved—are issues we
leave open on remand.

* * *

For these reasons, we reverse the judgment of the Virginia
Supreme Court and remand the case for further proceedings
not inconsistent with this opinion.

It is so ordered.

JUSTICE SOUTER, with whom JUSTICE BREYER joins,
concurring.

I join the Court’s opinion and add this afterword to flag
an issue of no consequence here, but one on which a future
case might turn. In comparing invalid applications against
valid ones for purposes of the First Amendment overbreadth
doctrine, the Supreme Court of Virginia apparently assumed
that the appropriate focus of the analysis was the “unwrit-
ten” element of the housing authority’s trespass policy, that
is, the requirement that nonresidents distributing literature
or demonstrating on the property obtain prior authorization.
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264 Va. 48, 58-60, 563 S. E. 2d 674, 680-681 (2002) (finding
that the “unwritten” portion of the policy, although designed
to punish unprotected activities, allowed the housing man-
ager to prohibit protected speech “that she finds personally
distasteful or offensive” and “speech that is political or reli-
gious in nature”). We, on the other hand, take a broader
view of the relevant law, by looking to the potential applica-
tions of the entire trespass policy, written and unwritten.
Ante, at 121-124. It does not matter here, however, which
position one takes on the appropriate “law” whose over-
breadth is to be assessed, for there is no substantial over-
breadth either way. Regardless of the scope of the law that
forms the denominator of the fraction here, the numerator of
potential invalid applications is too small to result in a find-
ing of substantial overbreadth. But in other circumstances,
the scope of the law chosen for comparison with invalid ap-
plications might decide the case. It might be dispositive
whether, say, a city’s speech ordinance for a public park is
analyzed alone or as one element of the combined policies
governing expression in public schoolyards, municipal ceme-
teries, and the city council chamber. Suffice it to say that
today’s decision does not address how to go about identifying
the scope of the relevant law for purposes of overbreadth
analysis.
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OVERTON, DIRECTOR, MICHIGAN DEPARTMENT
OF CORRECTIONS, ET AL. v. BAZZETTA ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 02-94. Argued March 26, 2003—Decided June 16, 2003

Responding to concerns about prison security problems caused by the in-
creasing number of visitors to Michigan’s prisons and about substance
abuse among inmates, the Michigan Department of Corrections (MDOC)
promulgated new regulations limiting prison visitation. An inmate
may be visited by qualified clergy and attorneys on business and by
persons placed on an approved list, which may include an unlimited num-
ber of immediate family members and 10 others; minor children are not
permitted to visit unless they are the children, stepchildren, grandchil-
dren, or siblings of the inmate; if the inmate’s parental rights are termi-
nated, the child may not visit; a child visitor must be accompanied by a
family member of the child or inmate or the child’s legal guardian; for-
mer prisoners are not permitted to visit except that a former prisoner
who is an immediate family member of an inmate may visit if the warden
approves. Prisoners who commit two substance-abuse violations may
receive only clergy and attorneys, but may apply for reinstatement of
visitation privileges after two years. Respondents—prisoners, their
friends, and family members—filed a 42 U. S. C. §1983 action, alleging
that the regulations as they pertain to noncontact visits violate the
First, Eighth, and Fourteenth Amendments. The District Court
agreed, and the Sixth Circuit affirmed.

Held:

1. The fact that the regulations bear a rational relation to legitimate
penological interests suffices to sustain them regardless of whether re-
spondents have a constitutional right of association that has survived
incarceration. This Court accords substantial deference to the profes-
sional judgment of prison administrators, who bear a significant re-
sponsibility for defining a corrections system’s legitimate goals and
determining the most appropriate means to accomplish them. The
regulations satisfy each of four factors used to decide whether a prison
regulation affecting a constitutional right that survives incarceration
withstands constitutional challenge. See Twrner v. Safley, 482 U. S. 78,
89-91. First, the regulations bear a rational relationship to a legiti-
mate penological interest. The restrictions on children’s visitation are
related to MDOC’s valid interests in maintaining internal security and
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protecting child visitors from exposure to sexual or other misconduct or
from accidental injury. They promote internal security, perhaps the
most legitimate penological goal, by reducing the total number of visi-
tors and by limiting disruption caused by children. It is also reasonable
to ensure that the visiting child is accompanied and supervised by adults
charged with protecting the child’s best interests. Prohibiting visita-
tion by former inmates bears a self-evident connection to the State’s
interest in maintaining prison security and preventing future crime.
Restricting visitation for inmates with two substance-abuse violations
serves the legitimate goal of deterring drug and alcohol use within
prison. Second, respondents have alternative means of exercising their
asserted right of association with those prohibited from visiting. They
can send messages through those who are permitted to visit, and can
communicate by letter and telephone. Visitation alternatives need not
be ideal; they need only be available. Third, accommodating the associ-
ational right would have a considerable impact on guards, other inmates,
the allocation of prison resources, and the safety of visitors by causing
a significant reallocation of the prison system’s financial resources and
by impairing corrections officers’ ability to protect all those inside a
prison’s walls. Finally, respondents have suggested no alternatives
that fully accommodate the asserted right while not imposing more than
a de minimis cost to the valid penological goals. Pp. 131-136.

2. The visitation restriction for inmates with two substance-abuse vi-
olations is not a cruel and unusual confinement condition violating the
Eighth Amendment. Withdrawing visitation privileges for a limited
period in order to effect prison discipline is not a dramatic departure
from accepted standards for confinement conditions. Nor does the reg-
ulation create inhumane prison conditions, deprive inmates of basic ne-
cessities or fail to protect their health or safety, or involve the infliction
of pain or injury or deliberate indifference to their risk. Pp. 136-137.

286 F. 3d 311, reversed.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and STEVENS, O’CONNOR, SOUTER, GINSBURG, and BREYER, JJ.,
joined. STEVENS, J,, filed a concurring opinion, in which SOUTER, GINS-
BURG, and BREYER, JJ., joined, post, p. 137. THOMAS, J., filed an opinion
concurring in the judgment, in which SCALIA, J., joined, post, p. 138.

Thomas L. Casey, Solicitor General of Michigan, argued
the cause for petitioners. With him on the briefs were Mike
Cox, Attorney General, and Leo H. Friedman, Mark Matus,
and Lisa C. Ward, Assistant Attorneys General.
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Jeffrey A. Lamken argued the cause for the United States
as amicus curiae. With him on the brief were Solicitor
General Olson, Assistant Attorney General McCallum,
Deputy Solicitor General Clement, and Robert M. Loeb.

Deborah LaBelle argued the cause for respondents. With
her on the brief were Barbara R. Levine and Patricia A.
Streeter.*

JUSTICE KENNEDY delivered the opinion of the Court.

The State of Michigan, by regulation, places certain re-
strictions on visits with prison inmates. The question
before the Court is whether the regulations violate the sub-
stantive due process mandate of the Fourteenth Amend-
ment, or the First or Eighth Amendments as applicable to
the States through the Fourteenth Amendment.

*Briefs of amici curiae urging reversal were filed for the State of Colo-
rado et al. by Ken Salazar, Attorney General of Colorado, Alan J. Gilbert,
Solicitor General, and Juliana M. Zolynas, Assistant Attorney General,
and by the Attorneys General for their respective States as follows: Wil-
liam H. Pryor, Jr., of Alabama, Charlie Crist of Florida, Thurbert E.
Baker of Georgia, Alan G. Lance of Idaho, Steve Carter of Indiana, J.
Joseph Curran, Jr., of Maryland, Mike Moore of Mississippi, Jeremiah W.
(Jay) Nixon of Missouri, Don Stenberg of Nebraska, Frankie Sue Del
Papa of Nevada, Wayne Stenehjem of North Dakota, W. A. Drew Edmond-
son of Oklahoma, Hardy Myers of Oregon, D. Michael Fisher of Pennsyl-
vania, Mark Barnett of South Dakota, Paul G. Summers of Tennessee,
Greg Abbott of Texas, Mark L. Shurtleff of Utah, and Patrick J. Crank
of Wyoming; and for the Criminal Justice Legal Foundation by Kent S.
Scheidegger and Charles L. Hobson.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Elizabeth Alexander, David C. Fathi, Ste-
ven R. Shapiro, Lenora M. Lapidus, Daniel L. Greenberg, John Boston,
Michael J. Steinberg, and Kary L. Moss; for the National Council on Crime
and Delinquency et al. by Jill M. Wheaton; and for the Public Defender
Service for the District of Columbia et al. by Paul Denenfeld and Gio-
vanna Shay.

Roderick M. Hills, Jr., filed a brief for the National Council of La Raza
et al. as amici curiae.
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The population of Michigan’s prisons increased in the early
1990’s. More inmates brought more visitors, straining the
resources available for prison supervision and control. In
particular, prison officials found it more difficult to maintain
order during visitation and to prevent smuggling or traffick-
ing in drugs. Special problems were encountered with the
increase in visits by children, who are at risk of seeing or
hearing harmful conduct during visits and must be super-
vised with special care in prison visitation facilities.

The incidence of substance abuse in the State’s prisons also
increased in this period. Drug and aleohol abuse by prison-
ers is unlawful and a direct threat to legitimate objectives
of the corrections system, including rehabilitation, the main-
tenance of basic order, and the prevention of violence in the
prisons.

In response to these concerns, the Michigan Department
of Corrections (MDOC or Department) revised its prison vis-
itation policies in 1995, promulgating the regulations here at
issue. One aspect of the Department’s approach was to limit
the visitors a prisoner is eligible to receive, in order to de-
crease the total number of visitors.

Under MDOC’s regulations, an inmate may receive visits
only from individuals placed on an approved visitor list, ex-
cept that qualified members of the clergy and attorneys on
official business may visit without being listed. Mich.
Admin. Code Rule 791.6609(2) (1999); Director’s Office Mem.
1995-59 (effective date Aug. 25, 1995). The list may include
an unlimited number of members of the prisoner’s immedi-
ate family and 10 other individuals the prisoner designates,
subject to some restrictions. Rule 791.6609(2). Minors
under the age of 18 may not be placed on the list unless they
are the children, stepchildren, grandchildren, or siblings of
the inmate. Rule 791.6609(2)(b); Mich. Comp. Laws Ann.
§791.268a (West Supp. 2003). If an inmate’s parental rights
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have been terminated, the child may not be a visitor. Rule
791.6609(6)(a) (1999). A child authorized to visit must be
accompanied by an adult who is an immediate family member
of the child or of the inmate or who is the legal guardian
of the child. Rule 791.6609(5); Mich. Dept. of Corrections
Procedure OP-SLF/STF-05.03.140, p. 9 (effective date Sept.
15, 1999). An inmate may not place a former prisoner on
the visitor list unless the former prisoner is a member of the
inmate’s immediate family and the warden has given prior
approval. Rule 791.6609(7).

The Department’s revised policy also sought to control the
widespread use of drugs and alcohol among prisoners. Pris-
oners who commit multiple substance-abuse violations are
not permitted to receive any visitors except attorneys and
members of the clergy. Rule 791.6609(11)(d). An inmate
subject to this restriction may apply for reinstatement of
visitation privileges after two years. Rule 791.6609(12).
Reinstatement is within the warden’s discretion. Ibid.

Respondents are prisoners, their friends, and their family
members. They brought this action under Rev. Stat. § 1979,
42 U. S. C. §1983, alleging that the restrictions upon visita-
tion violate the First, Eighth, and Fourteenth Amendments.
It was certified as a class action under Federal Rule of
Civil Procedure 23.

Inmates who are classified as the highest security risks, as
determined by the MDOC, are limited to noncontact visita-
tion. This case does not involve a challenge to the method
for making that determination. By contrast to contact visi-
tation, during which inmates are allowed limited physical
contact with their visitors in a large visitation room, inmates
restricted to noncontact visits must communicate with their
visitors through a glass panel, the inmate and the visitor
being on opposite sides of a booth. In some facilities the
booths are located in or at one side of the same room used
for contact visits. The case before us concerns the regula-
tions as they pertain to noncontact visits.
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The United States District Court for the Eastern District
of Michigan agreed with the prisoners that the regulations
pertaining to noncontact visits were invalid. Bazzetta v.
McGinnis, 148 F. Supp. 2d 813 (2001). The Sixth Circuit
affirmed, 286 F. 3d 311 (2002), and we granted certiorari, 537
U. S. 1043 (2002).

II

The Court of Appeals agreed with the District Court that
the restrictions on noncontact visits are invalid. This was
error. We first consider the contention, accepted by the
Court of Appeals, that the regulations infringe a constitu-
tional right of association.

We have said that the Constitution protects “certain kinds
of highly personal relationships,” Roberts v. United States
Jaycees, 468 U.S. 609, 618, 619-620 (1984). And outside
the prison context, there is some discussion in our cases of
a right to maintain certain familial relationships, includ-
ing association among members of an immediate family and
association between grandchildren and grandparents. See
Moore v. East Cleveland, 431 U. S. 494 (1977) (plurality opin-
ion); Meyer v. Nebraska, 262 U. S. 390 (1923).

This is not an appropriate case for further elaboration of
those matters. The very object of imprisonment is con-
finement. Many of the liberties and privileges enjoyed by
other citizens must be surrendered by the prisoner. An in-
mate does not retain rights inconsistent with proper incar-
ceration. See Jones v. North Carolina Prisoners’ Labor
Union, Inc., 433 U. S. 119, 125 (1977); Shaw v. Murphy, 532
U.S. 223, 229 (2001). And, as our cases have established,
freedom of association is among the rights least compatible
with incarceration. See Jones, supra, at 125-126; Hewitt v.
Helms, 459 U. S. 460 (1983). Some curtailment of that free-
dom must be expected in the prison context.

We do not hold, and we do not imply, that any right to
intimate association is altogether terminated by incarcera-
tion or is always irrelevant to claims made by prisoners. We
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need not attempt to explore or define the asserted right of
association at any length or determine the extent to which
it survives incarceration because the challenged regulations
bear a rational relation to legitimate penological interests.
This suffices to sustain the regulation in question. See
Turner v. Safley, 482 U. S. 78, 89 (1987). We have taken a
similar approach in previous cases, such as Pell v. Procunzier,
417 U. S. 817, 822 (1974), which we cited with approval in
Turner. In Pell, we found it unnecessary to decide whether
an asserted First Amendment right survived incarceration.
Prison administrators had reasonably exercised their judg-
ment as to the appropriate means of furthering penological
goals, and that was the controlling rationale for our decision.
We must accord substantial deference to the professional
judgment of prison administrators, who bear a significant re-
sponsibility for defining the legitimate goals of a corrections
system and for determining the most appropriate means to
accomplish them. See, e. g., Pell, supra, at 826-827; Helms,
supra, at 467; Thornburgh v. Abbott, 490 U.S. 401, 408
(1989); Jones, supra, at 126, 128; Turner, supra, at 85, 89,
Block v. Rutherford, 468 U. S. 576, 588 (1984); Bell v. Wolfish,
441 U. S. 520, 562 (1979). The burden, moreover, is not on
the State to prove the validity of prison regulations but on
the prisoner to disprove it. See Jones, supra, at 128, O’Lone
v. Estate of Shabazz, 482 U. S. 342, 350 (1987); Shaw, supra,
at 232. Respondents have failed to do so here.

In Twrner we held that four factors are relevant in decid-
ing whether a prison regulation affecting a constitutional
right that survives incarceration withstands constitutional
challenge: whether the regulation has a “‘valid, rational con-
nection’” to a legitimate governmental interest; whether al-
ternative means are open to inmates to exercise the asserted
right; what impact an accommodation of the right would
have on guards and inmates and prison resources; and
whether there are “ready alternatives” to the regulation.
482 U. S., at 89-91.



Cite as: 539 U. S. 126 (2003) 133

Opinion of the Court

Turning to the restrictions on visitation by children, we
conclude that the regulations bear a rational relation to
MDOC’s valid interests in maintaining internal security and
protecting child visitors from exposure to sexual or other
misconduct or from accidental injury. The regulations pro-
mote internal security, perhaps the most legitimate of pe-
nological goals, see, e.g., Pell, supra, at 823, by reducing
the total number of visitors and by limiting the disruption
caused by children in particular. Protecting children from
harm is also a legitimate goal, see, e. g., Block, supra, at 586—
587. The logical connection between this interest and the
regulations is demonstrated by trial testimony that reducing
the number of children allows guards to supervise them bet-
ter to ensure their safety and to minimize the disruptions
they cause within the visiting areas.

As for the regulation requiring children to be accompanied
by a family member or legal guardian, it is reasonable to
ensure that the visiting child is accompanied and supervised
by those adults charged with protecting the child’s best
interests.

Respondents argue that excluding minor nieces and neph-
ews and children as to whom parental rights have been ter-
minated bears no rational relationship to these penological
interests. We reject this contention, and in all events it
would not suffice to invalidate the regulations as to all non-
contact visits. To reduce the number of child visitors, a line
must be drawn, and the categories set out by these regula-
tions are reasonable. Visits are allowed between an inmate
and those children closest to him or her—children, grandchil-
dren, and siblings. The prohibition on visitation by children
as to whom the inmate no longer has parental rights is sim-
ply a recognition by prison administrators of a status deter-
mination made in other official proceedings.

MDOC’s regulation prohibiting visitation by former in-
mates bears a self-evident connection to the State’s interest
in maintaining prison security and preventing future crimes.
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We have recognized that “communication with other felons
is a potential spur to criminal behavior.” Turner, supra,
at 91-92.

Finally, the restriction on visitation for inmates with two
substance-abuse violations, a bar which may be removed
after two years, serves the legitimate goal of deterring the
use of drugs and alcohol within the prisons. Drug smug-
gling and drug use in prison are intractable problems. See,
e. 9., Bell, supra, at 559; Block, supra, at 586-587; Hudson v.
Palmer, 468 U. S. 517, 527 (1984). Withdrawing visitation
privileges is a proper and even necessary management tech-
nique to induce compliance with the rules of inmate behavior,
especially for high-security prisoners who have few other
privileges to lose. In this regard we note that numerous
other States have implemented similar restrictions on visi-
tation privileges to control and deter substance-abuse vio-
lations. See Brief for State of Colorado et al. as Amici
Curiae 4-9.

Respondents argue that the regulation bears no rational
connection to preventing substance abuse because it has
been invoked in certain instances where the infractions
were, in respondents’ view, minor. Even if we were in-
clined, though, to substitute our judgment for the conclusions
of prison officials concerning the infractions reached by the
regulations, the individual cases respondents cite are not suf-
ficient to strike down the regulations as to all noncontact
visits. Respondents also contest the 2-year bar and note
that reinstatement of visitation is not automatic even at the
end of two years. We agree the restriction is severe. And
if faced with evidence that MDOC’s regulation is treated as
a de facto permanent ban on all visitation for certain in-
mates, we might reach a different conclusion in a challenge
to a particular application of the regulation. Those issues
are not presented in this case, which challenges the validity
of the restriction on noncontact visits in all instances.
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Having determined that each of the challenged regulations
bears a rational relationship to a legitimate penological in-
terest, we consider whether inmates have alternative means
of exercising the constitutional right they seek to assert.
Turner, 482 U. S., at 90. Were it shown that no alternative
means of communication existed, though it would not be con-
clusive, it would be some evidence that the regulations were
unreasonable. That showing, however, cannot be made.
Respondents here do have alternative means of associating
with those prohibited from visiting. As was the case in Pell,
inmates can communicate with those who may not visit by
sending messages through those who are allowed to visit.
417 U. S., at 825. Although this option is not available to
inmates barred all visitation after two violations, they and
other inmates may communicate with persons outside the
prison by letter and telephone. Respondents protest that
letter writing is inadequate for illiterate inmates and for
communications with young children. They say, too, that
phone calls are brief and expensive, so that these alterna-
tives are not sufficient. Alternatives to visitation need not
be ideal, however; they need only be available. Here, the
alternatives are of sufficient utility that they give some sup-
port to the regulations, particularly in a context where visi-
tation is limited, not completely withdrawn.

Another relevant consideration is the impact that accom-
modation of the asserted associational right would have on
guards, other inmates, the allocation of prison resources, and
the safety of visitors. See Turner, supra, at 90; Hudson,
supra, at 526 (visitor safety). Accommodating respondents’
demands would cause a significant reallocation of the prison
system’s financial resources and would impair the ability of
corrections officers to protect all who are inside a prison’s
walls. When such consequences are present, we are “partic-
ularly deferential” to prison administrators’ regulatory judg-
ments. Turner, supra, at 90.
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Finally, we consider whether the presence of ready alter-
natives undermines the reasonableness of the regulations.
Turner does not impose a least-restrictive-alternative test,
but asks instead whether the prisoner has pointed to some
obvious regulatory alternative that fully accommodates the
asserted right while not imposing more than a de minimis
cost to the valid penological goal. 482 U. S,, at 90-91. Re-
spondents have not suggested alternatives meeting this high
standard for any of the regulations at issue. We disagree
with respondents’ suggestion that allowing visitation by
nieces and nephews or children for whom parental rights
have been terminated is an obvious alternative. Increasing
the number of child visitors in that way surely would have
more than a negligible effect on the goals served by the reg-
ulation. As to the limitation on visitation by former in-
mates, respondents argue the restriction could be time lim-
ited, but we defer to MDOC’s judgment that a longer
restriction better serves its interest in preventing the crimi-
nal activity that can result from these interactions. Re-
spondents suggest the duration of the restriction for inmates
with substance-abuse violations could be shortened or that
it could be applied only for the most serious violations, but
these alternatives do not go so far toward accommodating
the asserted right with so little cost to penological goals that
they meet Twurner’s high standard. These considerations
cannot justify the decision of the Court of Appeals to invali-
date the regulation as to all noncontact visits.

II1

Respondents also claim that the restriction on visitation
for inmates with two substance-abuse violations is a cruel
and unusual condition of confinement in violation of the
Eighth Amendment. The restriction undoubtedly makes
the prisoner’s confinement more difficult to bear. But it
does not, in the circumstances of this case, fall below the
standards mandated by the Eighth Amendment. Much of
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what we have said already about the withdrawal of privi-
leges that incarceration is expected to bring applies here as
well. Michigan, like many other States, uses withdrawal of
visitation privileges for a limited period as a regular means
of effecting prison discipline. This is not a dramatic depar-
ture from accepted standards for conditions of confinement.
Cf. Sandin v. Conner, 515 U. S. 472, 485 (1995). Nor does
the regulation create inhumane prison conditions, deprive in-
mates of basic necessities, or fail to protect their health or
safety. Nor does it involve the infliction of pain or injury,
or deliberate indifference to the risk that it might occur.
See, e. g., Estelle v. Gamble, 429 U. S. 97 (1976); Rhodes V.
Chapman, 452 U. S. 337 (1981). If the withdrawal of all visi-
tation privileges were permanent or for a much longer pe-
riod, or if it were applied in an arbitrary manner to a particu-
lar inmate, the case would present different considerations.
An individual claim based on indefinite withdrawal of visita-
tion or denial of procedural safeguards, however, would not
support the ruling of the Court of Appeals that the entire

regulation is invalid.
* * *

The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
GINSBURG, and JUSTICE BREYER join, concurring.

Our decision today is faithful to the principle that “federal
courts must take cognizance of the valid constitutional claims
of prison inmates.” Turner v. Safley, 482 U. S. 78, 84 (1987).
As we explained in Turner:

“Prison walls do not form a barrier separating prison
inmates from the protections of the Constitution.
Hence, for example, prisoners retain the constitutional
right to petition the government for the redress of
grievances, Johnson v. Avery, 393 U. S. 483 (1969); they
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are protected against invidious racial discrimination by
the Equal Protection Clause of the Fourteenth Amend-
ment, Lee v. Washington, 390 U. S. 333 (1968); and they
enjoy the protections of due process, Wolff v. McDon-
nell, 418 U. S. 539 (1974); Haines v. Kerner, 404 U. S. 519
(1972). Because prisoners retain these rights, ‘(wlhen
a prison regulation or practice offends a fundamental
constitutional guarantee, federal courts will discharge
their duty to protect constitutional rights.” Procunier
v. Martinez, 416 U. S., at 405-406.” Ibid.

It was in the groundbreaking decision in Morrissey v.
Brewer, 408 U. S. 471 (1972), in which we held that parole
revocation is a deprivation of liberty within the meaning of
the Due Process Clause of the Fourteenth Amendment, that
the Court rejected the view once held by some state courts
that a prison inmate is a mere slave. See United States ex
rel. Miller v. Twomey, 479 F. 2d 701, 711-713 (CA7 1973).
Under that rejected view, the Eighth Amendment’s proscrip-
tion of cruel and unusual punishment would have marked
the outer limit of the prisoner’s constitutional rights. It is
important to emphasize that nothing in the Court’s opinion
today signals a resurrection of any such approach in cases of
this kind. See ante, at 131. To the contrary, it remains
true that the “restraints and the punishment which a crimi-
nal conviction entails do not place the citizen beyond the eth-
ical tradition that accords respect to the dignity and intrinsic
worth of every individual.” 479 F. 2d, at 712.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, con-
curring in the judgment.

I concur in the judgment of the Court because I would
sustain the challenged regulations on different grounds from
those offered by the majority.



Cite as: 539 U. S. 126 (2003) 139

THOMAS, J., concurring in judgment

I
A

The Court is asked to consider “[w]hether prisoners have
a right to non-contact prison visitation protected by the
First and Fourteenth Amendments.” Brief for Petitioners
i. In my view, the question presented, as formulated in the
order granting certiorari, draws attention to the wrong in-
quiry. Rather than asking in the abstract whether a certain
right “survives” incarceration, ante, at 132, the Court should
ask whether a particular prisoner’s lawful sentence took
away a right enjoyed by free persons.

The Court’s precedents on the rights of prisoners rest on
the unstated (and erroneous) presumption that the Constitu-
tion contains an implicit definition of incarceration. This is
manifestly not the case, and, in my view, States are free to
define and redefine all types of punishment, including impris-
onment, to encompass various types of deprivations—pro-
vided only that those deprivations are consistent with the
Eighth Amendment. Under this view, the Court’s prece-
dents on prisoner “rights” bear some reexamination.

When faced with a prisoner asserting a deprivation of con-
stitutional rights in this context, the Court has asked first
whether the right survives incarceration, Pell v. Procunier,
417 U. S. 817, 822 (1974), and then whether a prison restric-
tion on that right “bear[s] a rational relation to legitimate
penological interests.” Ante, at 132 (citing Turner v. Safley,
482 U. S. 78, 89 (1987)).

Pell and its progeny do not purport to impose a substantive
limitation on the power of a State to sentence a person con-
victed of a criminal offense to a deprivation of the right at
issue. For example,in Turner, the Court struck down a prison
regulation that prohibited inmates from marrying absent per-
mission from the superintendent. 482 U.S., at 89, 94-99.
Turner cannot be properly understood, however, as holding
that a State may not sentence those convicted to both impris-
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onment and the denial of a constitutional right to marry.*
The only provision of the Constitution that speaks to the
scope of criminal punishment is the Cruel and Unusual
Punishments Clause of the Eighth Amendment, and Turner
cited neither that Clause nor the Court’s precedents inter-
preting it. Prisoners challenging their sentences must, ab-
sent an unconstitutional procedural defect, rely solely on the
Eighth Amendment.

The proper inquiry, therefore, is whether a sentence val-
idly deprives the prisoner of a constitutional right enjoyed
by ordinary, law-abiding persons. Whether a sentence en-
compasses the extinction of a constitutional right enjoyed by
free persons turns on state law, for it is a State’s prerogative
to determine how it will punish violations of its law, and this
Court awards great deference to such determinations. See,
e. g., Payne v. Tennessee, 501 U. S. 808, 824 (1991) (“Under
our constitutional system, the primary responsibility for de-
fining crimes against state law [and] fixing punishments for
the commission of these crimes . . . rests with the States”);
see also Ewing v. California, 538 U. S. 11, 24 (2003) (opinion
of O’CONNOR, J.) (“[Olur tradition of deferring to state legis-
latures in making and implementing such important [sen-
tencing] policy decisions is longstanding”).

Turner is therefore best thought of as implicitly deciding
that the marriage restriction was not within the scope of
the State’s lawfully imposed sentence and that, therefore, the
regulation worked a deprivation of a constitutional right
without sufficient process. Yet, when the resolution of a
federal constitutional issue may be rendered irrelevant by

*A prisoner’s sentence is the punishment imposed pursuant to state law.
Sentencing a criminal to a term of imprisonment may, under state law,
carry with it the implied delegation to prison officials to discipline and
otherwise supervise the criminal while he is incarcerated. Thus, restric-
tions imposed by prison officials may also be a part of the sentence, pro-
vided that those officials are not acting ultra vires with respect to the
discretion given them, by implication, in the sentence.
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the determination of a predicate state-law question, federal
courts should ordinarily abstain from passing on the federal
issue. Railroad Comm’n of Tex. v. Pullman Co., 312 U. S.
496 (1941). Here, if the prisoners’ lawful sentences encom-
passed the extinction of any right to intimate association as
a matter of state law, all that would remain would be re-
spondents’ (meritless, see Part 11, infra) Eighth Amendment
claim. Petitioners have not asked this Court to abstain
under Pullman, and the issue of Pullman abstention was
not considered below. As a result, petitioners have, in this
case, submitted to the sort of guesswork about the meaning
of prison sentences that is the hallmark of the Turner in-
quiry. Here, furthermore, Pullman abstention seems un-
necessary because respondents make no effort to show that
the sentences imposed on them did not extinguish the right
they now seek to enforce. And for good reason.

It is highly doubtful that, while sentencing each respond-
ent to imprisonment, the State of Michigan intended to per-
mit him to have any right of access to visitors. Such access
seems entirely inconsistent with Michigan’s goal of segregat-
ing a criminal from society, see Morrissey v. Brewer, 408
U. S. 471, 482 (1972) (incarceration by design intrudes on the
freedom “to be with family and friends and to form the other
enduring attachments of normal life”); c¢f. Olim v. Wakinek-
ona, 461 U.S. 238 (1983) (upholding incarceration several
hours of flight away from home).

B

Though the question whether the State of Michigan in-
tended to confer upon respondents a right to receive visitors
is ultimately for the State itself to answer, it must nonethe-
less be confronted in this case. The Court’s Turner analysis
strongly suggests that the asserted rights were extinguished
by the State of Michigan in incarcerating respondents. Re-
strictions that are rationally connected to the running of a
prison, that are designed to avoid adverse impacts on guards,
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inmates, or prison resources, that cannot be replaced by
“ready alternatives,” and that leave inmates with alternative
means of accomplishing what the restrictions prohibit, are
presumptively included within a sentence of imprisonment.
Moreover, the history of incarceration as punishment sup-
ports the view that the sentences imposed on respondents
terminated any rights of intimate association. From the
time prisons began to be used as places where criminals
served out their sentences, they were administered much in
the way Michigan administers them today.

Incarceration in the 18th century in both England and the
Colonies was virtually nonexistent as a form of punishment.
L. Friedman, Crime and Punishment in American History 48
(1993) (hereinafter Friedman) (“From our standpoint, what
is most obviously missing, as a punishment [in the colon-
ial system of corrections], is imprisonment”). Colonial jails
had a very limited function of housing debtors and holding
prisoners who were awaiting trial. See id., at 49. These
institutions were generally characterized by “[d]isorder and
neglect.” McGowen, The Well-Ordered Prison: England,
1780-1865, in The Oxford History of the Prison: The Practice
of Punishment in Western Society 79 (N. Morris & D. Roth-
man eds. 1995) (hereinafter McGowen). It is not therefore
surprising that these jails were quite permeable. A debtor
could come and go as he pleased, as long as he remained
within a certain area (“ ‘prison bounds’”) and returned to jail
to sleep. Friedman 49. Moreover, a prisoner with connec-
tions could get food and clothing from the outside, id., at 50;
see also W. Lewis, From Newgate to Dannemora: The Rise
of the Penitentiary in New York, 1796-1848, p. 49 (1965)
(hereinafter Lewis) (“Many visitors brought the felons such
items of contraband as rum, tools, money, and unauthorized
messages”). In sum, “[t]here was little evidence of author-
ity,” McGowen 79, uniformity, and discipline.

Prison as it is known today and its part in the penitentiary
system were “basically a nineteenth-century invention.”
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Friedman 48. During that time, the prison became the cen-
terpiece of correctional theory, while whipping, a traditional
form of punishment in colonial times, fell into disrepute.
The industrialization produced rapid growth, population mo-
bility, and large cities with no well-defined community; as
a result, public punishments resulting in stigma and shame
wielded little power, as such methods were effective only in
small closed communities. Id., at 77.

The rise of the penitentiary and confinement as punish-
ment was accompanied by the debate about the Auburn and
Pennsylvania systems, both of which imposed isolation from
fellow prisoners and the outside. D. Rothman, The Discov-
ery of the Asylum 82 (1971) (hereinafter Rothman) (“As both
schemes placed maximum emphasis on preventing the pris-
oners from communicating with anyone else, the point of dis-
pute was whether convicts should work silently in large
groups or individually within solitary cells”); id., at 95. Al-
though there were several justifications for such isolation,
they all centered around the belief in the necessity of con-
structing a special setting for the “deviant” (i. e., criminal),
where he would be placed in an environment targeted at re-
habilitation, far removed from the corrupting influence of his
family and community. Id., at 71; A. Hirsch, The Rise of the
Penitentiary: Prisons and Punishment in Early America 17,
19, 23 (1992); cf. Friedman 77 (describing the changing atti-
tudes toward the origin of crime). Indeed, every feature of
the design of a penitentiary—external appearance, internal
arrangement, and daily routine—were aimed at achieving
that goal. Rothman 79-80; see also id., at 83.

Whatever the motives for establishing the penitentiary as
the means of combating crime, confinement became stand-
ardized in the period between 1780 and 1865. McGowen 79.
Prisons were turned into islands of “undeviating regularity,”
Lewis 122, with little connection to the outside, McGowen
108. Inside the prisons, there were only prisoners and jail-
ers; the difference between the two groups was conspicu-
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ously obvious. Id., at 79. Prisoners’ lives were carefully
regulated, including the contacts with the outside. They
were permitted virtually no visitors; even their letters were
censored. Any contact that might resemble normal sociabil-
ity among prisoners or with the outside world became a tar-
get for controls and prohibitions. Id., at 108.

To the extent that some prisons allowed visitors, it was
not for the benefit of those confined, but rather to their detri-
ment. Many prisons offered tours in order to increase reve-
nues. During such tours, visitors could freely stare at pris-
oners, while prisoners had to obey regulations categorically
forbidding them to so much as look at a visitor. Lewis 124.
In addition to the general “burden on the convict’s spirit” in
the form of “the galling knowledge that he was in all his
humiliation subject to the frequent gaze of visitors, some of
whom might be former friends or neighbors,” presence of
women visitors made the circumstances “almost unendur-
able,” prompting a prison physician to complain about allow-
ing women in. Ibid.

Although by the 1840’s some institutions relaxed their
rules against correspondence and visitations, the restrictions
continued to be severe. For example, Sing Sing allowed
convicts to send one letter every six months, provided it was
penned by the chaplain and censored by the warden. Each
prisoner was permitted to have one visit from his relatives
during his sentence, provided it was properly supervised.
No reading materials of any kind, except a Bible, were al-
lowed inside. S. Christianson, With Liberty for Some: 500
Years of Imprisonment in America 145 (1998). With such
stringent regimentation of prisoners’ lives, the prison “had
assumed an unmistakable appearance,” McGowen 79, one
which did not envision any entitlement to visitation.

Although any State is free to alter its definition of in-
carceration to include the retention of constitutional rights
previously enjoyed, it appears that Michigan sentenced
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respondents against the backdrop of this conception of
imprisonment.
II

In my view, for the reasons given in Hudson v. McMillian,
503 U.S. 1, 18-19 (1992) (THOMAS, J., dissenting), regula-
tions pertaining to visitations are not punishment within
the meaning of the Eighth Amendment. Consequently, re-
spondents’ Eighth Amendment challenge must fail.
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FEDERAL ELECTION COMMISSION ». BEAUMONT
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 02-403. Argued March 25, 2003—Decided June 16, 2003

A corporation is prohibited from making “a contribution or expenditure in
connection with” certain federal elections, 2 U. S. C. §441b(a), but not
from establishing, administering, and soliciting contributions to a sepa-
rate fund to be used for political purposes, §441b(b)(2)(C). Such a PAC
(so called after the political action committee that runs it) is free to
make contributions and other expenditures in connection with federal
elections. Respondents, a nonprofit advocacy corporation known as
North Carolina Right to Life, Inc., and others (collectively NCRL), sued
petitioner Federal Election Commission (FEC), challenging the consti-
tutionality of §441b and its implementing regulations as applied to
NCRL. As relevant here, the District Court granted NCRL summary
judgment as to the ban on direct contributions, and the Fourth Circuit
affirmed.

Held: Applying the direct contribution prohibition to nonprofit advocacy
corporations is consistent with the First Amendment. Pp. 152-163.

(a) An attack on the federal prohibition of direct corporate political
contributions goes against the current of a century of congressional ef-
forts to curb corporations’ potentially deleterious influences on federal
elections. Since 1907, federal law has barred such direct corporate con-
tributions. Much of the subsequent congressional attention to corpo-
rate political activity has been meant to strengthen the original, core
prohibition on such contributions. Federal Election Comm™n v. Na-
tional Right to Work Comm., 459 U.S. 197. As in 1907, current law
focuses on the corporate structure’s special characteristics that threaten
the integrity of the political process. Id., at 209. In barring corporate
earnings from turning into political “war chests,” the ban was and is
intended to “preven[t] corruption or the appearance of corruption.”
Federal Election Comm™ v. National Conservative Political Action
Comm., 470 U. S. 480, 496-497. The ban also protects individuals who
have paid money into a corporation or union for other purposes from
having their money used to support political candidates to whom they
may be opposed, National Right to Work, supra, at 208, and hedges
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against use of corporations as conduits for circumventing “valid contri-
bution limits,” Federal Election Comm’n v. Colorado Republican Fed-
eral Campaign Comm., 533 U. S. 431, 456, and n. 18. Pp. 152-156.

(b) National Right to Work all but decided against NCRL’s position
that §441b’s ban on direct contributions is unconstitutional as applied to
nonprofit advocacy corporations. There, this Court upheld the part of
§441b restricting a nonstock corporation to its membership when solicit-
ing PAC contributions, concluding that the congressional judgment to
regulate corporate political involvement warrants considerable defer-
ence and reflects a permissible assessment of the dangers that corpora-
tions pose to the electoral process. 459 U. S., at 207-211. It would be
hard to read this conclusion, except on the practical understanding that
the corporation’s capacity to make contributions was legitimately lim-
ited to indirect donations within the scope allowed to PACs. And the
Court specifically rejected the argument made here, that deference to
congressional judgments about corporate contribution limits turns on
details of corporate form or the affluence of particular corporations.
National Right to Work has repeatedly been read as approving §441b’s
prohibition on direct contributions, even by nonprofit corporations with-
out great financial resources. Equal significance must be accorded to
Federal Election Comm’n v. Massachusetts Citizens for Life, Inc., 479
U. S. 238, on which NCRL and the Fourth Circuit have relied. In hold-
ing §441Db’s prohibition on independent expenditures unconstitutional as
applied to a nonprofit advocacy corporation, the Court there distin-
guished National Right to Work on the ground that it addressed regula-
tion of contributions, not expenditures. Pp. 156-159.

(c) This Court could not hold for NCRL without recasting its under-
standing of the risks of harm posed by corporate political contributions,
of the expressive significance of contributions, and of the consequent
deference owed to legislative judgments on what to do about them.
NCRUL’ efforts do not unsettle existing law on these points. Its argu-
ment that Massachusetts Citizens for Life-type corporations pose no
potential threat to the political system is rejected. Concern about the
corrupting potential underlying the corporate ban may be implicated by
advocacy corporations, which, like their for-profit counterparts, benefit
from state-created advantages and may be able to amass substantial
political war chests. Also rejected is NCRL’s argument that the appli-
cation of the ban on direct contributions should be subject to strict scru-
tiny because § 441b bars, rather than limits, contributions based on their
source. When reviewing political financial restrictions, the level of
scrutiny is based on the importance of the political activity at issue to
effective speech or political association, and restrictions on political
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contributions have long been treated as marginal speech restrictions
subject to relatively complaisant First Amendment review because con-
tributions lie closer to the edges than to the core of political expression.
Thus, a contribution limit passes muster if it is closely drawn to match
a sufficiently important interest. The time to consider the difference
between a ban and a limit is when applying scrutiny at the level se-
lected, not in selecting the standard of review itself. But even NCRL’s
argument that §441b is not closely drawn rests on the false premise that
the provision is a complete ban. In fact, the provision allows corporate
political participation through PACs. And this Court does not think
that regulatory burdens on PACs, including restrictions on their ability
to solicit funds, renders a PAC unconstitutional as an advocacy corpora-
tion’s sole avenue for making political contributions. See National
Right to Work, supra, at 201-202. Pp. 159-163.

278 F. 3d 261, reversed.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J,, and STEVENS, O’CONNOR, GINSBURG, and BREYER, JJ., joined.
KENNEDY, J,, filed an opinion concurring in the judgment, post, p. 163.
THOMAS, J., filed a dissenting opinion, in which SCALIA, J., joined, post,
p. 164.

Deputy Solicitor General Clement argued the cause for
petitioner. With him on the briefs were Solicitor General
Olson, Assistant Attorney General McCallum, Gregory G.
Garre, Douglas N. Letter, Edward Himmelfarb, and Jona-
than H. Levy.

James Bopp, Jr., argued the cause for respondents. With
him on the brief were Richard E. Coleson and Thomas J.
Marzen.*

*Briefs of amici curiae urging reversal were filed for the Association
of Trial Lawyers of America by Jeffrey Robert White; for the Brennan
Center for Justice at New York University School of Law by Burt Neu-
borne, Frederick A. O. Schwarz, and Deborah Goldberg; and for Public
Citizen, Inc., et al. by Scott L. Nelson, Alan B. Morrison, and David
C. Vladeck.

Briefs of amici curiae urging affirmance were filed for the American
Taxpayers Alliance by Alan P. Dye; for the Pacific Legal Foundation by
Deborah J. La Fetra; and for RealCampaignReform.org, Inc., et al. by
William J. Olson, John S. Miles, and Herbert W. Titus.
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JUSTICE SOUTER delivered the opinion of the Court.

Since 1907, federal law has barred corporations from con-
tributing directly to candidates for federal office. We hold
that applying the prohibition to nonprofit advocacy corpora-
tions is consistent with the First Amendment.

I
The current statute makes it “unlawful . . . for any corpora-
tion whatever . . . to make a contribution or expenditure in

connection with” certain federal elections, 90 Stat. 490, as
renumbered and amended, 2 U. S. C. §441b(a), “contribution
or expenditure” each being defined to include “anything of
value,” §441b(b)(2). The prohibition does not, however, for-
bid “the establishment, administration, and solicitation of
contributions to a separate segregated fund to be utilized for
political purposes.” §441b(b)(2)(C); see §431(4)(B). Such a
PAC (so called after the political action committee that runs
it) may be wholly controlled by the sponsoring corporation,
whose employees and stockholders or members generally
may be solicited for contributions. See §§441b(b)(4)(B)-(C);
Federal Election Comm™m v. National Right to Work
Comm., 459 U. S. 197, 200, n. 4 (1982). While federal law
requires PACs to register and disclose their activities,
§8§432-434; see Federal Election Comm’n v. Massachu-
setts Citizens for Life, Inc., 479 U.S. 238, 2563-254 (1986),
the law leaves them free to make contributions as well as
other expenditures in connection with federal elections,
§441b(b)(2)(C).

Respondents are a corporation known as North Carolina
Right to Life, Inc., three of its officers, and a North Carolina
voter (here, together, NCRL), who have sued the Federal
Election Commission, the independent agency set up to
“administer, seek to obtain compliance with, and formulate
policy with respect to” the federal electoral laws. §437c
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(b)(1). NCRL challenges the constitutionality of §441b and
the FEC’s regulations implementing that section, 11 CFR
§§114.2(b), 114.10 (2003), but only so far as they apply
to NCRL. The corporation is organized under the laws of
North Carolina to provide counseling to pregnant women
and to urge alternatives to abortion, and as a nonprofit
advocacy corporation it is exempted from federal taxation
by §501(c)(4) of the Internal Revenue Code, 26 U.S. C.
§501(c)(4).! It has no shareholders and, although it receives
some donations from traditional business corporations, it is
“overwhelmingly funded by private contributions from indi-
viduals.” App. 14. NCRL has made contributions and ex-
penditures in connection with state elections, but not federal,
owing to 2 U. S. C. §441b. Instead, it has established a PAC,
the North Carolina Right to Life, Inc., Political Action Com-
mittee, which has contributed to federal candidates. See
North Carolina Right to Life, Inc. v. Bartlett, 168 F. 3d 705,
709 (CA4 1999), cert. denied, 528 U. S. 1153 (2000).

The District Court granted summary judgment to NCRL
and held §441b unconstitutional as applied to the corpora-
tion, both as to direct contributions and independent expend-
itures. 137 F. Supp. 2d 648 (EDNC 2000). A divided Court
of Appeals for the Fourth Circuit affirmed, 278 F. 3d 261
(2002), relying primarily on Massachusetts Citizens for Life,
in which this Court held it unconstitutional to apply the stat-
ute to independent expenditures by Massachusetts Citizens
for Life, Inc., a nonprofit advocacy corporation in some re-

1Section 501(c)(4)(A) grants exemption to “[clivic leagues or organiza-
tions not organized for profit but operated exclusively for the promotion
of social welfare, . . . the net earnings of which are devoted exclusively to
charitable, educational, or recreational purposes.” An organization “may
carry on lawful political activities and remain exempt under section
501(c)(4) as long as it is primarily engaged in activities that promote social
welfare.” Rev. Rul. 81-95, 1981-1 Cum. Bull. 332. Unlike contributions
to §501(c)(3) organizations, donations to those recognized under §501(c)(4)
are not tax deductible. See Regan v. Taxation With Representation of
Wash., 461 U. S. 540, 543 (1983).
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spects like NCRL. The Court of Appeals ruled, first, that
the prohibition on independent expenditures may not be
applied to NCRL. Although the panel acknowledged that
Massachusetts Citizens for Life, unlike NCRL, had a formal
policy against accepting corporate donations, see Massachu-
setts Citizens for Life, supra, at 263—-264 (describing this fea-
ture of the organization as “essential to our holding”), it nev-
ertheless treated NCRL as materially indistinguishable from
Massachusetts Citizens for Life.

To the point for present purposes, the Court of Appeals
went on to hold the ban on direct contributions likewise un-
constitutional as applied to NCRL. While the majority of
the divided court recognized that regulation of campaign
contributions has received greater deference under First
Amendment cases than regulation of independent expendi-
tures, 278 F. 3d, at 274 (citing Nixon v. Shrink Missouri
Government PAC, 528 U. S. 377, 386-388 (2000)), it held the
ban on direct contributions unjustified as applied to “/Mas-
sachusetts Citizens for Life]-type corporations,” which it
thought “pose[d] no risk of ‘unfair deployment of wealth for
political purposes.”” 278 F. 3d, at 275 (quoting Massachu-
setts Citizens for Life, supra, at 259). The Court of Appeals
reasoned that “[t]he rationale utilized by the Court in /Mas-
sachusetts Citizens for Life] to declare prohibitions on inde-
pendent expenditures unconstitutional as applied to [the ad-
vocacy corporation involved there] is equally applicable in
the context of direct contributions.” 278 F. 3d, at 275.
Judge Gregory dissented from the others on this point, since
he saw no way to square their conclusion with this Court’s
reasoning in National Right to Work. 278 F. 3d, at 282.

After the Fourth Circuit divided 7 to 4 in denying rehear-
ing en banc, the FEC petitioned for certiorari solely as to
the constitutionality of the ban on direct contributions.? Be-

2We thus have no occasion to say whether the Court of Appeals cor-
rectly held NCRL entitled to the so-called “Massachusetts Citizens for
Life exception” to the statute’s ban on independent expenditures.



152 FEDERAL ELECTION COMMN ». BEAUMONT

Opinion of the Court

cause on that issue the Fourth Circuit is in conflict with the
Sixth, see Kentucky Right to Life, Inc. v. Terry, 108 F. 3d
637, 645-646 (1997) (upholding a provision of Kentucky law
analogous to §441b), we granted certiorari, 537 U. S. 1027
(2002). We now reverse.

11

A

Any attack on the federal prohibition of direct corporate
political contributions goes against the current of a century
of congressional efforts to curb corporations’ potentially
“deleterious influences on federal elections,” which we have
canvassed a number of times before. United States v. Auto-
mobile Workers, 352 U. S. 567, 585 (1957); see id., at 570-584;
see also National Right to Work, 459 U. S., at 208-209; Pipe-
fitters v. United States, 407 U. S. 385, 402-412 (1972); United
States v. CIO, 335 U.S. 106, 113-115 (1948). The current
law grew out of a “popular feeling” in the late 19th century
“that aggregated capital unduly influenced politics, an influ-
ence not stopping short of corruption.” Automobile Work-
ers, supra, at 570. A demand for congressional action gath-
ered force in the campaign of 1904, which made a national
issue of the political leverage exerted through corporate con-
tributions, and after the election and new revelations of cor-
porate political overreaching, President Theodore Roosevelt
made banning corporate political contributions a legislative
priority. R. Mutch, Campaigns, Congress, and Courts: The
Making of Federal Campaign Finance Law 1-8 (1988); see
Automobile Workers, 352 U. S., at 571-575. Although some
congressional proposals would have “prohibited political con-
tributions by [only] certain classes of corporations,” id., at
573, the momentum was “for elections ‘free from the power
of money,”” id., at 575 (citation omitted), and Congress acted
on the President’s call for an outright ban, not with half
measures, but with the Tillman Act, ch. 420, 34 Stat. 864.
This “first federal campaign finance law,” Mutch, supra, at
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xvii, banned “any corporation whatever” from making
“a money contribution in connection with” federal elections,
34 Stat. 864-865.

Since 1907, there has been continual congressional atten-
tion to corporate political activity, sometimes resulting in re-
finement of the law, sometimes in overhaul.®* One feature,
however, has stayed intact throughout this “careful legisla-
tive adjustment of the federal electoral laws,” National
Right to Work, supra, at 209, and much of the periodic
amendment was meant to strengthen the original, core pro-
hibition on direct corporate contributions. The Foreign
Corrupt Practices Act of 1925, for example, broadened the
ban on contributions to include “anything of value,” and
criminalized the act of receiving a contribution to match the
criminality of making one. Ch. 368, §§302, 313, 43 Stat.
1070, 1074. So, in another instance, the 1947 Labor Manage-
ment Relations Act drew labor unions permanently within
the law’s reach and invigorated the earlier prohibition to in-
clude “expenditure[s]” as well. Ch. 120, §304, 61 Stat. 159;
see Pipefitters, supra, at 402.

Today, as in 1907, the law focuses on the “special character-
istics of the corporate structure” that threaten the integrity
of the political process. National Right to Work, 459 U. S.,
at 209; see 1d., at 207; see also Austin v. Michigan Chamber
of Commerce, 494 U. S. 652, 668-659 (1990); Massachusetts
Citizens for Life, 479 U.S., at 257-258; Federal Election
Comm™n v. National Conservative Political Action Comm.,
470 U. S. 480, 500-501 (1985). As we explained it in Austin,

3See, e. 9., Act of June 25, 1910, ch. 392, 36 Stat. 822; Act of Aug. 19,
1911, ch. 33, 37 Stat. 25; Federal Corrupt Practices Act, 1925, ch. 368, 43
Stat. 1070; Act of July 19, 1940 (Hatch Act), 54 Stat. 767; War Labor Dis-
putes Act, 1943, ch. 144, §9, 57 Stat. 167; Labor Management Relations
Act, 1947, §304, 61 Stat. 159; Act of Oct. 31, 1951, §21, 65 Stat. 718; Federal
Election Campaign Act of 1971 (FECA), 86 Stat. 3; FECA Amendments
of 1974, 88 Stat. 1263; FECA Amendments of 1976, 90 Stat. 475; FECA
Amendments of 1979, 93 Stat. 1339; Bipartisan Campaign Reform Act of
2002, 116 Stat. 81.
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“State law grants corporations special advantages—such
as limited liability, perpetual life, and favorable treat-
ment of the accumulation and distribution of assets—
that enhance their ability to attract capital and to deploy
their resources in ways that maximize the return on
their shareholders’ investments. These state-created
advantages not only allow corporations to play a domi-
nant role in the Nation’s economy, but also permit them
to use ‘resources amassed in the economic marketplace’
to obtain ‘an unfair advantage in the political market-
place.”” 494 U. S., at 6568-659 (quoting Massachusetts
Citizens for Life, supra, at 257).

Hence, the public interest in “restrict[ing] the influence of
political war chests funneled through the corporate form.”
National Conservative Political Action Comm., supra, at
500-501; see National Right to Work, supra, at 207 (“[S]ub-
stantial aggregations of wealth amassed by the special ad-
vantages which go with the corporate form of organization
should not be converted into political ‘war chests’ which
could be used to incur political debts from legislators”).

As these excerpts from recent opinions show, not only has
the original ban on direct corporate contributions endured,
but so have the original rationales for the law. In bar-
ring corporate earnings from conversion into political “war
chests,” the ban was and is intended to “preven[t] corruption
or the appearance of corruption.” National Conservative
Political Action Comm., supra, at 496-497; see also First
Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 788, n. 26
(1978) (“The importance of the governmental interest in pre-
venting [corruption] has never been doubted”). But the ban
has always done further duty in protecting “the individuals
who have paid money into a corporation or union for pur-
poses other than the support of candidates from having that
money used to support political candidates to whom they
may be opposed.” National Right to Work, supra, at 208;
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see CIO, 335 U. S., at 113; see also Austin, supra, at 673—-678
(Brennan, J., concurring).

Quite aside from war-chest corruption and the interests of
contributors and owners, however, another reason for regu-
lating corporate electoral involvement has emerged with re-
strictions on individual contributions, and recent cases have
recognized that restricting contributions by various organi-
zations hedges against their use as conduits for “circum-
vention of [valid] contribution limits.” Federal Election
Comm’n v. Colorado Republican Federal Campaign Comm.,
533 U. S. 431, 456, and n. 18 (2001); see Austin, supra, at 664.
To the degree that a corporation could contribute to political
candidates, the individuals “who created it, who own it, or
whom it employs,” Cedric Kushner Promotions, Ltd. v.
King, 533 U.S. 158, 163 (2001), could exceed the bounds
imposed on their own contributions by diverting money
through the corporation, cf. Colorado Republican, 533 U. S.,
at 446-447. As we said on the subject of limiting coordi-
nated expenditures by political parties, experience “demon-
strates how candidates, donors, and parties test the limits
of the current law, and it shows beyond serious doubt how
contribution limits would be eroded if inducement to circum-
vent them were enhanced.” Id., at 457.

In sum, our cases on campaign finance regulation repre-
sent respect for the “legislative judgment that the special
characteristics of the corporate structure require particu-
larly careful regulation.” National Right to Work, supra,
at 209-210. And we have understood that such deference
to legislative choice is warranted particularly when Congress
regulates campaign contributions, carrying as they do a plain
threat to political integrity and a plain warrant to counter
the appearance and reality of corruption and the misuse of
corporate advantages. See, e. 9., Buckley v. Valeo, 424 U. S.
1, 26-28, 47 (1976) (per curiam). As we said in Colorado
Republican, “limits on contributions are more clearly justi-
fied by a link to political corruption than limits on other
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kinds of . . . political spending are (corruption being under-
stood not only as quid pro quo agreements, but also as undue
influence on an officeholder’s judgment, and the appearance
of such influence).” 533 U. S, at 440-441 (citation omitted).

B

That historical prologue would discourage any broadside
attack on corporate campaign finance regulation or regula-
tion of corporate contributions, and NCRL accordingly ques-
tions §441b only to the extent the law places nonprofit advo-
cacy corporations like itself under the general ban on direct
contributions. But not even this more focused challenge can
claim a blank slate, for Judge Gregory rightly said in his
dissent that our explanation in National Right to Work all
but decided the issue against NCRL’s position.

National Right to Work addressed the provision of §441b
restricting a nonstock corporation to its membership when
soliciting contributions to its PAC,® and we considered
whether a nonprofit advocacy corporation without members
of the usual sort could be held to violate the law by soliciting
a donation to its PAC from any individual who had at one
time contributed to the corporation. See 459 U. S., at 199-
200. We sustained the FEC’s position that a fund drive as
broad as this went beyond the solicitation of “members” per-
mitted by §441b, and we invoked the history distilled above
in holding that the statutory restriction was no infringement
on those First Amendment associational rights closely akin
to speech. Id., at 206-209. We concluded that the congres-
sional judgment to regulate corporate political involvement

4Section 441b(b)(4)(A) bars a corporation from soliciting contributions
to a PAC established by the corporation, except from stockholders or other
specified categories of persons. Section 441b(b)(4)(C), the specific provi-
sion at issue in National Right to Work, provides, in relevant part, that
§441b(b)(4)(A) “shall not prevent a . . . corporation without capital stock
... from soliciting contributions to [a PAC established by the corporation]
from members of such . . . corporation.”
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“warrants considerable deference” and “reflects a permissi-
ble assessment of the dangers posed by [corporations] to the
electoral process.” Id., at 207-211.

It would be hard to read our conclusion in National Right
to Work, that the PAC solicitation restrictions were constitu-
tional, except on the practical understanding that the corpo-
ration’s capacity to make contributions was legitimately lim-
ited to indirect donations within the scope allowed to PACs.
See, e. g., id., at 208 (reviewing both “the statutory prohibi-
tions and exceptions”). In fact, we specifically rejected the
argument made here, that deference to congressional judg-
ments about proper limits on corporate contributions turns
on details of corporate form or the affluence of particular
corporations. In the same breath, we remarked on the
broad applicability of §441b to “corporations and labor
unions without great financial resources, as well as those
more fortunately situated,” and made a point of refusing to
“second-guess a legislative determination as to the need for
prophylactic measures where corruption is the evil feared.”
Id., at 210.

Later cases have repeatedly acknowledged, without ques-
tioning, the reading of National Right to Work as generally
approving the §441b prohibition on direct contributions,
even by nonprofit corporations “without great financial re-
sources.” Ibid. In National Conservative Political Ac-
tion Committee, for example, we not only spoke of National
Right to Work as consistent with “the well-established con-
stitutional validity of legislative regulation of corporate con-
tributions to candidates for public office,” but went on to re-
affirm that the Court in that case had “rightly concluded that
Congress might include, along with labor unions and corpora-
tions traditionally prohibited from making contributions to
political candidates, membership corporations, though contri-
butions by the latter might not exhibit all of the evil that
contributions by traditional economically organized corpora-
tions exhibit.” 470 U. S., at 495, 500; see id., at 500 (describ-
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ing National Right to Work as giving “proper deference to
a congressional determination of the need for a prophylactic
rule”). Relying again on National Right to Work, we made
a similar point in Austin when we sustained Michigan’s ban
on direct corporate contributions, even though the ban “in-
clude[d] within its scope closely held corporations that do
not possess vast reservoirs of capital.” 494 U.S., at 661.
“Although some closely held corporations, just as some
publicly held ones, may not have accumulated significant
amounts of wealth, they receive from the State the special
benefits conferred by the corporate structure and present
the potential for distorting the political process. This po-
tential for distortion justifies [the state law’s] general appli-
cability to all corporations.” Ibid.

But National Right to Work does not stand alone in its
bearing on the issue here, and equal significance must be
accorded to Massachusetts Citizens for Life, the very case
upon which NCRL and the Court of Appeals have placed
principal reliance. There, we held the prohibition on in-
dependent expenditures under §441b unconstitutional as
applied to a nonprofit advocacy corporation. While the
majority explained generally that the “potential for unfair
deployment of wealth for political purposes” fell short of jus-
tifying a ban on expenditures by groups like Massachusetts
Citizens for Life that “do not pose that danger of corrup-
tion,” the majority’s response to the dissent pointed to a dif-
ferent resolution of the present case. 479 U.S., at 259.
THE CHIEF JUSTICE’s dissenting opinion noted that Massa-
chusetts Citizens for Life “was not unlike” the corporation
at issue in National Right to Work, which he read as sup-
porting the ban on independent expenditures. 479 U. S., at
269. Without disagreeing about the similarity of the two
organizations, the majority nonetheless distinguished Na-
tional Right to Work on the ground of its addressing regula-
tion of contributions, not expenditures. See 479 U.S., at
259-260 (“[R]estrictions on contributions require less com-
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pelling justification than restrictions on independent spend-
ing”). “In light of the historical role of contributions in the
corruption of the electoral process, the need for a broad pro-
phylactic rule [against contributions] was thus sufficient in
[National Right to Work].” Id., at 260.

C

The upshot is that, although we have never squarely held
against NCRL’s position here, we could not hold for it with-
out recasting our understanding of the risks of harm posed
by corporate political contributions, of the expressive sig-
nificance of contributions, and of the consequent deference
owed to legislative judgments on what to do about them.
NCRU efforts, however, fail to unsettle existing law on any
of these points.

First, NCRL argues that on a class-wide basis “/Massa-
chusetts Citizens for Life]-type corporations pose no poten-
tial of threat to the political system,” so that the governmen-
tal interest in combating corruption is as weak as the Court
held it to be in relation to the particular corporation consid-
ered in Massachusetts Citizens for Life. Brief for Re-
spondents 19. But this generalization does not hold up.
For present purposes, we will assume advocacy corporations
are generally different from traditional business corpora-
tions in the improbability that contributions they might
make would end up supporting causes that some of their
members would not approve. See Massachusetts Citizens
for Life, supra, at 260-262.° But concern about the corrupt-

5That said, this concern is not wholly inapplicable to advocacy corpora-
tions, as “persons may desire that an organization use their contributions
to further a certain cause, but may not want the organization to use their
money to urge support for or opposition to political candidates solely on
the basis of that cause.” Massachusetts Citizens for Life, 479 U. S., at
261. In any event, we have never intimated that the risk of corruption
alone is insufficient to support regulation of political contributions. See,
e. 9., Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 658-659
(1990); Federal Election Comm’n v. National Right to Work Comm., 459



160 FEDERAL ELECTION COMMN ». BEAUMONT

Opinion of the Court

ing potential underlying the corporate ban may indeed be
implicated by advocacy corporations. They, like their for-
profit counterparts, benefit from significant “state-created
advantages,” Austin, supra, at 6569, and may well be able to
amass substantial “political ‘war chests,”” National Right to
Work, 459 U.S., at 207. Not all corporations that qualify
for favorable tax treatment under § 501(c)(4) of the Internal
Revenue Code lack substantial resources, and the category
covers some of the Nation’s most politically powerful organi-
zations, including the AARP, the National Rifle Association,
and the Sierra Club.® Nonprofit advocacy corporations are,
moreover, no less susceptible than traditional business com-
panies to misuse as conduits for circumventing the contribu-
tion limits imposed on individuals. Cf. Austin, supra, at 664
(noting that a nonprofit corporation is capable of “serv-
[ing] as a conduit for corporate political spending”).”

U. 8. 197, 208 (1982); cf. Nixon v. Shrink Missouri Government PAC, 528
U. S. 377, 388-389 (2000).

6 See http://www.aarp.org/press/disclosure.html (as visited June 12, 2003)
(available in Clerk of Court’s case file) (AARP); http://www.give.org/
reports/index.asp (as visited June 12, 2003) (available in Clerk of Court’s
case file) (National Rifle Association and Sierra Club). These examples
answer NCRL'’s argument that the Massachusetts Citizens for Life excep-
tion is “self-limiting.” See Brief for Respondents 27 (“If [a Massachusetts
Citizens for Lifel-type corporation begins generating or receiving substan-
tial business income or business corporation contributions, by definition, it
automatically is no longer [a Massachusetts Citizens for Lifel-type corpora-
tion” (citing Federal Election Comm’n v. Massachusetts Citizens for Life,
Inc., 479 U. S. 238, 263-264 (1986))). The nonprofit advocacy corporations
mentioned (one of which has, in fact, been granted “/ Massachusetts Citizens
Jfor Life]-type” status by a Court of Appeals, see, e. g., FEC v. National Rifle
Assn., 254 F.3d 173,192 (CADC 2001)) show that “political ‘war chests’” may
be amassed simply from members’ contributions. 459 U. S., at 207.

"NCRL suggests that the Government’s interest in combating circum-
vention of the campaign finance laws would be sufficiently met by allowing
limited contributions subject to the earmarking rule of §441a(a)(8), which
provides that “contributions which are in any way earmarked or otherwise
directed through an intermediate or conduit to [a] candidate” are treated
as contributions to the candidate (thus triggering the disclosure require-
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Second, NCRL argues that application of the ban on its
contributions should be subject to a strict level of scrutiny,
on the ground that §441b does not merely limit contribu-
tions, but bans them on the basis of their source. Brief for
Respondents 14-16. This argument, however, overlooks the
basic premise we have followed in setting First Amendment
standards for reviewing political financial restrictions: the
level of scrutiny is based on the importance of the “political
activity at issue” to effective speech or political association.
Massachusetts Citizens for Life, 479 U. S., at 259; see Colo-
rado Republican, 533 U. S., at 440-442, and nn. 6-7; Nixon,
528 U. S., at 386-388. Going back to Buckley v. Valeo, 424
U.S. 1 (1976), restrictions on political contributions have
been treated as merely “marginal” speech restrictions sub-
ject to relatively complaisant review under the First Amend-
ment, because contributions lie closer to the edges than to
the core of political expression. See Colorado Republican,
supra, at 4408 “While contributions may result in political
expression if spent by a candidate or an association . . ., the
transformation of contributions into political debate involves

ments of §434(b)(3)(A)). Brief for Respondents 31. We rejected this
precise argument, however, in Federal Election Comm™n v. Colorado Re-
publican Federal Campaign Comm., 533 U. S. 431 (2001), where we con-
cluded that it “ignores the practical difficulty of identifying and directly
combating circumvention under actual political conditions.” Id., at 462.
“The earmarking provision . . . would reach only the most clumsy attempts
to pass contributions through to candidates. To treat the earmarking
provision as the outer limit of acceptable tailoring would disarm any seri-
ous effort to limit [circumvention].” Ibid.

8 Within the realm of contributions generally, corporate contributions
are furthest from the core of political expression, since corporations’ First
Amendment speech and association interests are derived largely from
those of their members, see, e. g., NAACP v. Alabama ex rel. Patterson,
357 U. S. 449, 458-459 (1958), and of the public in receiving information,
see, e. 9., First Nat. Bank of Boston v. Bellotti, 435 U. S. 765, 777 (1978).
A ban on direct corporate contributions leaves individual members of cor-
porations free to make their own contributions, and deprives the public of
little or no material information.



162 FEDERAL ELECTION COMMN ». BEAUMONT

Opinion of the Court

speech by someone other than the contributor.” Buckley,
supra, at 20-21. This is the reason that instead of requiring
contribution regulations to be narrowly tailored to serve a
compelling governmental interest, “a contribution limit in-
volving ‘significant interference’ with associational rights”
passes muster if it satisfies the lesser demand of being
“‘closely drawn’ to match a ‘sufficiently important interest.””
Nixon, supra, at 387-388 (quoting Buckley, supra, at 25);
cf. Austin, 494 U. S., at 657; Buckley, supra, at 44-45.°
Indeed, this recognition that degree of scrutiny turns on
the nature of the activity regulated is the only practical way
to square two leading cases: National Right to Work ap-
proved strict solicitation limits on a PAC organized to make
contributions, see 459 U. S., at 201-202, whereas Massachu-
setts Citizens for Life applied a compelling interest test to
invalidate the ban on an advocacy corporation’s expenditures
in light of PAC regulatory burdens, see 479 U. S., at 252-255;
see also id., at 265-266 (opinion of O’CONNOR, J.). Each case
involved §441b, after all, and the same “ban” on the same
corporate “sources” of political activity applied in both cases.
It is not that the difference between a ban and a limit is
to be ignored; it is just that the time to consider it is when
applying scrutiny at the level selected, not in selecting the
standard of review itself. But even when NCRL urges pre-
cisely that, and asserts that §441b is not sufficiently “closely
drawn,” the claim still rests on a false premise, for NCRL is
simply wrong in characterizing §441b as a complete ban.
As we have said before, the section “permits some participa-
tion of unions and corporations in the federal electoral proc-

9 Judicial deference is particularly warranted where, as here, we deal
with a congressional judgment that has remained essentially unchanged
throughout a century of “careful legislative adjustment.” National Right
to Work, supra, at 209; cf. Nixon, supra, at 391 (“The quantum of empirical
evidence needed to satisfy heightened judicial scrutiny of legislative judg-
ments will vary up or down with the novelty and plausibility of the justifi-
cation raised”).
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ess by allowing them to establish and pay the administrative
expenses of [PACs]l.” National Right to Work, supra, at
201; see also Austin, supra, at 660; Massachusetts Citizens
for Life, supra, at 252. The PAC option allows corporate
political participation without the temptation to use corpo-
rate funds for political influence, quite possibly at odds with
the sentiments of some shareholders or members, and it lets
the Government regulate campaign activity through regis-
tration and disclosure, see §§432-434, without jeopardizing
the associational rights of advocacy organizations’ members,
see NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462
(1958) (holding that “[c]Jompelled disclosure of membership
in an organization engaged in advocacy of particular beliefs”
may violate the First Amendment).

NCRL cannot prevail, then, simply by arguing that a ban
on an advocacy corporation’s direct contributions is bad tai-
loring. NCRL would have to demonstrate that the law vio-
lated the First Amendment in allowing contributions to be
made only through its PAC and subject to a PAC’s adminis-
trative burdens. But a unanimous Court in National Right
to Work did not think the regulatory burdens on PACs, in-
cluding restrictions on their ability to solicit funds, rendered
a PAC unconstitutional as an advocacy corporation’s sole
avenue for making political contributions. See 459 U. S., at
201-202. There is no reason to think the burden on advo-
cacy corporations is any greater today, or to reach a different
conclusion here.

I11

The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE KENNEDY, concurring in the judgment.

My position, expressed in dissenting opinions in previous
cases, has been that the Court erred in sustaining certain
state and federal restrictions on political speech in the cam-
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paign finance context and misapprehended basic First
Amendment principles in doing so. See Nixon v. Shrink
Missouri Government PAC, 528 U. S. 377, 409 (2000) (KEN-
NEDY, J., dissenting); Austin v. Michigan Chamber of Com-
merce, 494 U. S. 652, 699 (1990) (KENNEDY, J., dissenting);
Colorado Republican Federal Campaign Comm. v. Federal
Election Comm™, 518 U. S. 604, 626 (1996) (KENNEDY, J.,
concurring in judgment and dissenting in part). I adhere to
this view, and so can give no weight to those authorities in
the instant case.

That said, it must be acknowledged that Federal Elec-
tion Comm’n v. Massachusetts Citizens for Life, Inc., 479
U. S. 238 (1986) (MCFL), contains language supporting the
Court’s holding here that corporate contributions can be reg-
ulated more closely than corporate expenditures. The lan-
guage upon which the Court relies tends to reconcile the
tension between the approach in MCFL and the Court’s ear-
lier decision in Federal Election Comm’n v. National Right
to Work Comm., 459 U. S. 197 (1982).

Were we presented with a case in which the distinction
between contributions and expenditures under the whole
scheme of campaign finance regulation were under review,
I might join JUSTICE THOMAS  dissenting opinion. The
Court does not undertake that comprehensive examination
here, however. And since there is language in MCFL that
supports today’s holding, I concur in the judgment.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
dissenting.

I continue to believe that campaign finance laws are sub-
ject to strict scrutiny. Federal Election Comm’n v. Colo-
rado Republican Federal Campaign Comm., 533 U. S. 431,
465-466 (2001) (Colorado II) (THOMAS, J., dissenting); Col-
orado Republican Federal Campaign Comm. v. Federal
Election Comm’n, 518 U.S. 604, 640 (1996) (Colorado I)
(THOMAS, J., concurring in judgment and dissenting in part).
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See also Nixon v. Shrink Missouri Government PAC, 528
U. S. 377, 427 (2000) (THOMAS, J., dissenting). As in Colo-
rado II, the Government does not argue here that 2 U. S. C.
§441b survives review under that rigorous standard. In-
deed, it could not. “[U]lnder traditional strict scrutiny,
broad prophylactic caps on . . . giving in the political process
. .. are unconstitutional,” Colorado I, 518 U. S., at 640-641,
because, as I have explained before, they are not narrowly
tailored to meet any relevant compelling state interest, id.,
at 641-644; Nixon, supra, at 427-430. See also Colorado 11,
supra, at 465-466. Accordingly, I would affirm the judg-
ment of the Court of Appeals and respectfully dissent from
the Court’s contrary disposition.
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No. 02-5664. Argued March 3, 2003—Decided June 16, 2003

A Federal Magistrate Judge (Magistrate) initially found petitioner Sell,
who has a long history of mental illness, competent to stand trial for
fraud and released him on bail, but later revoked bail because Sell’s
condition had worsened. Sell subsequently asked the Magistrate to re-
consider his competence to stand trial for fraud and attempted murder.
The Magistrate had him examined at a United States Medical Center
for Federal Prisoners (Medical Center), found him mentally incompetent
to stand trial, and ordered his hospitalization to determine whether he
would attain the capacity to allow his trial to proceed. While there,
Sell refused the staff’s recommendation to take antipsychotic medica-
tion. Medical Center authorities decided to allow involuntary medica-
tion, which Sell challenged in court. The Magistrate authorized forced
administration of antipsychotic drugs, finding that Sell was a danger to
himself and others, that medication was the only way to render him less
dangerous, that any serious side effects could be ameliorated, that the
benefits to Sell outweighed the risks, and that the drugs were substan-
tially likely to return Sell to competence. In affirming, the District
Court found the Magistrate’s dangerousness finding clearly erroneous
but concluded that medication was the only viable hope of rendering
Sell competent to stand trial and was necessary to serve the Govern-
ment’s interest in obtaining an adjudication of his guilt or innocence.
The Eighth Circuit affirmed. Focusing solely on the fraud charges, it
found that the Government had an essential interest in bringing Sell to
trial, that the treatment was medically appropriate, and that the medical
evidence indicated a reasonable probability that Sell would fairly be able
to participate in his trial.

Held:

1. The Eighth Circuit had jurisdiction to hear the appeal. The Dis-
trict Court’s pretrial order was an appealable “collateral order” within
the exceptions to the rule that only final judgments are appealable.
The order conclusively determines the disputed question whether Sell
has a legal right to avoid forced medication. Coopers & Lybrand v.
Livesay, 437 U. S. 463, 468. It also resolves an important issue, for
involuntary medical treatment raises questions of clear constitutional
importance. Ibid. And the issue is effectively unreviewable on appeal
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from a final judgment, tbid., since, by the time of trial, Sell will have
undergone forced medication—the very harm that he seeks to avoid and
which cannot be undone by an acquittal. Pp. 175-177.

2. Under the framework of Washington v. Harper, 494 U. S. 210, and
Riggins v. Nevada, 504 U. S. 127, the Constitution permits the Govern-
ment involuntarily to administer antipsychotic drugs to render a men-
tally ill defendant competent to stand trial on serious criminal charges
if the treatment is medically appropriate, is substantially unlikely to
have side effects that may undermine the trial’s fairness, and, taking
account of less intrusive alternatives, is necessary significantly to fur-
ther important governmental trial-related interests. Pp. 177-183.

(@) This standard will permit forced medication solely for trial com-
petence purposes in certain instances. But these instances may be
rare, because the standard says or fairly implies the following: First, a
court must find that important governmental interests are at stake.
The Government’s interest in bringing to trial an individual accused of
a serious crime is important. However, courts must consider each
case’s facts in evaluating this interest because special circumstances
may lessen its importance, e. g., a defendant’s refusal to take drugs may
mean lengthy confinement in an institution, which would diminish the
risks of freeing without punishment one who has committed a serious
crime. In addition to its substantial interest in timely prosecution, the
Government has a concomitant interest in assuring a defendant a fair
trial. Second, the court must conclude that forced medication will sig-
nificantly further those concomitant state interests. It must find that
medication is substantially likely to render the defendant competent to
stand trial and substantially unlikely to have side effects that will inter-
fere significantly with the defendant’s ability to assist counsel in con-
ducting a defense. Third, the court must conclude that involuntary
medication is necessary to further those interests and find that alterna-
tive, less intrusive treatments are unlikely to achieve substantially the
same results. Fourth, the court must conclude that administering the
drugs is medically appropriate. Pp. 177-181.

(b) The court applying these standards is trying to determine
whether forced medication is necessary to further the Government’s in-
terest in rendering the defendant competent to stand trial. If a court
authorizes medication on an alternative ground, such as dangerousness,
the need to consider authorization on trial competence grounds will
likely disappear. There are often strong reasons for a court to consider
alternative grounds first. For one thing, the inquiry into whether med-
ication is permissible to render an individual nondangerous is usually
more objective and manageable than the inquiry into whether medica-
tion is permissible to render a defendant competent. For another,
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courts typically address involuntary medical treatment as a civil matter.
If a court decides that medication cannot be authorized on alternative
grounds, its findings will help to inform expert opinion and judicial deci-
sionmaking in respect to a request to administer drugs for trial compe-
tence purposes. Pp. 181-183.

3. The Eighth Circuit erred in approving forced medication solely
to render Sell competent to stand trial. Because that court and the
District Court held the Magistrate’s dangerousness finding clearly erro-
neous, this Court assumes that Sell was not dangerous. And on that
hypothetical assumption, the Eighth Circuit erred in reaching its conclu-
sion. For one thing, the Magistrate did not find forced medication
legally justified on trial competence grounds alone. Moreover, the ex-
perts at the Magistrate’s hearing focused mainly on dangerousness.
The failure to focus on trial competence could well have mattered, for
this Court cannot tell whether the medication’s side effects were likely
to undermine the fairness of Sell’s trial, a question not necessarily rel-
evant when dangerousness is primarily at issue. Finally, the lower
courts did not consider that Sell has been confined at the Medical Center
for a long time, and that his refusal to be medicated might result in
further lengthy confinement. Those factors, the first because a defend-
ant may receive credit toward a sentence for time served and the second
because it reduces the likelihood of the defendant’s committing future
crimes, moderate the importance of the governmental interest in prose-
cution. The Government may pursue its forced medication request on
the grounds discussed in this Court’s opinion but should do so based
on current circumstances, since Sell’s condition may have changed over
time. Pp. 183-186.

282 F. 3d 560, vacated and remanded.

BREYER, J.,, delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
SCALIA, J., filed a dissenting opinion, in which O’CONNOR and THOMAS, JJ.,
joined, post, p. 186.

Barry A. Short, by appointment of the Court, 537 U. S.
1087, argued the cause for petitioner. With him on the
briefs were Neal F. Perryman, Mark N. Light, Norman S.
London, and Lee T. Lawless.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the briefs were Solicitor
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General Olson, Assistant Attorney General Chertoff, Lisa
Schiavo Blatt, and Joseph C. Wyderko.™

JUSTICE BREYER delivered the opinion of the Court.

The question presented is whether the Constitution per-
mits the Government to administer antipsychotic drugs in-
voluntarily to a mentally ill criminal defendant—in order to
render that defendant competent to stand trial for serious,
but nonviolent, crimes. We conclude that the Constitution
allows the Government to administer those drugs, even
against the defendant’s will, in limited circumstances, 1. e.,
upon satisfaction of conditions that we shall describe. Be-
cause the Court of Appeals did not find that the requisite
circumstances existed in this case, we vacate its judgment.

I
A

Petitioner Charles Sell, once a practicing dentist, has a
long and unfortunate history of mental illness. In Septem-
ber 1982, after telling doctors that the gold he used for
fillings had been contaminated by communists, Sell was hos-
pitalized, treated with antipsychotic medication, and subse-
quently discharged. App. 146. InJune 1984, Sell called the
police to say that a leopard was outside his office boarding a
bus, and he then asked the police to shoot him. Id., at 148;
Record, Forensic Report, p. 1 (June 20, 1997) (Sealed). Sell

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union of Eastern Missouri by Peter A. Joy; for the Center
for Cognitive Liberty & Ethics by Richard Glen Boire; for the Drug Pol-
icy Alliance by David T. Goldberg and Daniel N. Abrahamson; for the
National Association of Criminal Defense Lawyers by Burton H. Shostak;,
for the New York State Association of Criminal Defense Lawyers by
Joshua L. Dratel; and for the Rutherford Institute by John W. Whitehead
and Steven H. Aden.

Briefs of amici curiae were filed for the American Psychological Associ-
ation by David W. Ogden, Paul R. Q. Wolfson, and Nathalie F. P. Gilfoyle;
and for the American Psychiatric Association et al. by Richard G. Taranto.
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was again hospitalized and subsequently released. On vari-
ous occasions, he complained that public officials, for exam-
ple, a State Governor and a police chief, were trying to kill
him. Id., at 4. In April 1997, he told law enforcement per-
sonnel that he “spoke to God last night,” and that “God told
me every [Federal Bureau of Investigation] person I kill, a
soul will be saved.” Id., at 1.

In May 1997, the Government charged Sell with submit-
ting fictitious insurance claims for payment. See 18 U. S. C.
§1035(a)(2). A Federal Magistrate Judge (Magistrate),
after ordering a psychiatric examination, found Sell “cur-
rently competent,” but noted that Sell might experience
“a psychotic episode” in the future. App. 321. The Magis-
trate released Sell on bail. A grand jury later produced a
superseding indictment charging Sell and his wife with 56
counts of mail fraud, 6 counts of Medicaid fraud, and 1 count
of money laundering. Id., at 12-22.

In early 1998, the Government claimed that Sell had
sought to intimidate a witness. The Magistrate held a bail
revocation hearing. Sell’s behavior at his initial appearance
was, in the judge’s words, “ ‘totally out of control,”” involving
“screaming and shouting,” the use of “personal insults” and
“racial epithets,” and spitting “in the judge’s face.” Id., at
322. A psychiatrist reported that Sell could not sleep be-
cause he expected the Federal Bureau of Investigation (FBI)
to “‘come busting through the door,”” and concluded that
Sell’s condition had worsened. Ibid. After considering
that report and other testimony, the Magistrate revoked
Sell’s bail.

In April 1998, the grand jury issued a new indictment
charging Sell with attempting to murder the FBI agent who
had arrested him and a former employee who planned to tes-
tify against him in the fraud case. Id., at 23-29. The at-
tempted murder and fraud cases were joined for trial.

In early 1999, Sell asked the Magistrate to reconsider his
competence to stand trial. The Magistrate sent Sell to the
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United States Medical Center for Federal Prisoners (Medical
Center) at Springfield, Missouri, for examination. Subse-
quently the Magistrate found that Sell was “mentally incom-
petent to stand trial.” Id., at 323. He ordered Sell to “be
hospitalized for treatment” at the Medical Center for up to
four months, “to determine whether there was a substantial
probability that [Sell] would attain the capacity to allow his
trial to proceed.” Ibid.

Two months later, Medical Center staff recommended that
Sell take antipsychotic medication. Sell refused to do so.
The staff sought permission to administer the medication
against Sell’s will. That effort is the subject of the present
proceedings.

B

We here review the last of five hierarchically ordered
lower court and Medical Center determinations. First, in
June 1999, Medical Center staff sought permission from in-
stitutional authorities to administer antipsychotic drugs to
Sell involuntarily. A reviewing psychiatrist held a hearing
and considered Sell’s prior history; Sell’s current persecu-
tional beliefs (for example, that Government officials were
trying to suppress his knowledge about events in Waco,
Texas, and had sent him to Alaska to silence him); staff medi-
cal opinions (for example, that “Sell’s symptoms point to a
diagnosis of Delusional Disorder but . . . there well may be
an underlying Schizophrenic Process”); staff medical con-
cerns (for example, about “the persistence of Dr. Sell’s belief
that the Courts, FBI, and federal government in general are
against him”); an outside medical expert’s opinion (that Sell
suffered only from delusional disorder, which, in that ex-
pert’s view, “medication rarely helps”); and Sell’s own views,
as well as those of other laypersons who know him (to the
effect that he did not suffer from a serious mental illness).
Id., at 147-150.

The reviewing psychiatrist then authorized involuntary
administration of the drugs, both (1) because Sell was “men-
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tally ill and dangerous, and medication is necessary to treat
the mental illness,” and (2) so that Sell would “become com-
petent for trial.” Id., at 145. The reviewing psychiatrist
added that he considered Sell “dangerous based on threats
and delusions if outside, but not necessarily in[side] prison”
and that Sell was “[a]ble to function” in prison in the “open
population.” Id., at 144.

Second, the Medical Center administratively reviewed the
determination of its reviewing psychiatrist. A Bureau of
Prisons official considered the evidence that had been pre-
sented at the initial hearing, referred to Sell’s delusions,
noted differences of professional opinion as to proper classi-
fication and treatment, and concluded that antipsychotic
medication represents the medical intervention “most likely”
to “ameliorate” Sell’s symptoms; that other “less restrictive
interventions” are “unlikely” to work; and that Sell’s “per-
vasive belief” that he was “being targeted for nefarious
actions by various governmental . . . parties,” along with
the “current charges of conspiracy to commit murder,” made
Sell “a potential risk to the safety of one or more others
in the community.” Id., at 154-155. The reviewing offi-
cial “upheld” the “hearing officer’s decision that [Sell] would
benefit from the utilization of anti-psychotic medication.”
Id., at 157.

Third, in July 1999, Sell filed a court motion contesting the
Medical Center’s right involuntarily to administer antipsy-
chotic drugs. In September 1999, the Magistrate who had
ordered Sell sent to the Medical Center held a hearing. The
evidence introduced at the hearing for the most part repli-
cated the evidence introduced at the administrative hearing,
with two exceptions. First, the witnesses explored the
question of the medication’s effectiveness more thoroughly.
Second, Medical Center doctors testified about an inci-
dent that took place at the Medical Center after the
administrative proceedings were completed. In July 1999,
Sell had approached one of the Medical Center’s nurses, sug-
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gested that he was in love with her, criticized her for having
nothing to do with him, and, when told that his behavior was
inappropriate, added “‘I can’t help it.”” Id., at 168-170, 325.
He subsequently made remarks or acted in ways indicating
that this kind of conduct would continue. The Medical Cen-
ter doctors testified that, given Sell’s prior behavior, diagno-
sis, and current beliefs, boundary-breaching incidents of this
sort were not harmless and, when coupled with Sell’s inabil-
ity or unwillingness to desist, indicated that he was a safety
risk even within the institution. They added that he had
been moved to a locked cell.

In August 2000, the Magistrate found that “the govern-
ment has made a substantial and very strong showing that
Dr. Sell is a danger to himself and others at the institution
in which he is currently incarcerated”; that “the government
has shown that anti-psychotic medication is the only way to
render him less dangerous”; that newer drugs and/or chang-
ing drugs will “ameliorat[e]” any “serious side effects”; that
“the benefits to Dr. Sell . . . far outweigh any risks”; and
that “there is a substantial probability that” the drugs will
“retur[n]” Sell “to competency.” Id., at 333-334. The Mag-
istrate concluded that “the government has shown in as
strong a manner as possible, that anti-psychotic medications
are the only way to render the defendant not dangerous and
competent to stand trial.” Id., at 335. The Magistrate is-
sued an order authorizing the involuntary administration of
antipsychotic drugs to Sell, id., at 331, but stayed that order
to allow Sell to appeal the matter to the Federal District
Court, id., at 337.

Fourth, the District Court reviewed the record and, in
April 2001, issued an opinion. The court addressed the
Magistrate’s finding “that defendant presents a danger to
himself or others sufficient” to warrant involuntary adminis-
tration of antipsychotic drugs. Id., at 349. After noting
that Sell subsequently had “been returned to an open ward,”
the District Court held the Magistrate’s “dangerousness”
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finding “clearly erroneous.” Id., at 349, and n. 5. The court
limited its determination to Sell’s “dangerousness at this
time to himself and to those around him in his institutional
context.” Id., at 349 (emphasis in original).

Nonetheless, the District Court affirmed the Magistrate’s
order permitting Sell’s involuntary medication. The court
wrote that “anti-psychotic drugs are medically appropriate,”
that “they represent the only viable hope of rendering de-
fendant competent to stand trial,” and that “administration
of such drugs appears necessary to serve the government’s
compelling interest in obtaining an adjudication of defend-
ant’s guilt or innocence of numerous and serious charges”
(including fraud and attempted murder). Id., at 354. The
court added that it was “premature” to consider whether
“the effects of medication might prejudice [Sell’s] defense
at trial.” Id., at 351, 352. The Government and Sell both
appealed.

Fifth, in March 2002, a divided panel of the Court of Ap-
peals affirmed the District Court’s judgment. 282 F. 3d 560
(CA8). The majority affirmed the District Court’s determi-
nation that Sell was not dangerous. The majority noted
that, according to the District Court, Sell’s behavior at the
Medical Center “amounted at most to an ‘inappropriate fa-
miliarity and even infatuation’ with a nurse.” Id., at 565.
The Court of Appeals agreed, “[ulpon review,” that “the evi-
dence does not support a finding that Sell posed a danger to
himself or others at the Medical Center.” Ibid.

The Court of Appeals also affirmed the District Court’s
order requiring medication in order to render Sell competent
to stand trial. Focusing solely on the serious fraud charges,
the panel majority concluded that the “government has an
essential interest in bringing a defendant to trial.” Id., at
568. It added that the District Court “correctly concluded
that there were no less intrusive means.” Ibid. After re-
viewing the conflicting views of the experts, id., at 568-571,
the panel majority found antipsychotic drug treatment “med-
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ically appropriate” for Sell, id., at 571. It added that the
“medical evidence presented indicated a reasonable probabil-
ity that Sell will fairly be able to participate in his trial.”
Id., at 572. One member of the panel dissented primarily
on the ground that the fraud and money laundering charges
were “not serious enough to warrant the forced medication
of the defendant.” Id., at 574 (opinion of Bye, J.).

We granted certiorari to determine whether the Eighth
Circuit “erred in rejecting” Sell’s argument that “allow-
ing the government to administer antipsychotic medication
against his will solely to render him competent to stand trial
for non-violent offenses,” Brief for Petitioner i, violated
the Constitution—in effect by improperly depriving Sell of
an important “liberty” that the Constitution guarantees,
Amdt. 5.

II

We first examine whether the Eighth Circuit had jurisdic-
tion to decide Sell’s appeal. The District Court’s judgment,
from which Sell had appealed, was a pretrial order. That
judgment affirmed a Magistrate’s order requiring Sell in-
voluntarily to receive medication. The Magistrate entered
that order pursuant to an earlier delegation from the District
Court of legal authority to conduct pretrial proceedings.
App. 340; see 28 U. S. C. §636(b)(1)(A). The order embodied
legal conclusions related to the Medical Center’s administra-
tive efforts to medicate Sell; these efforts grew out of Sell’s
provisional commitment; and that provisional commitment
took place pursuant to an earlier Magistrate’s order seek-
ing a medical determination about Sell’s future competence
to stand trial. Cf. Riggins v. Nevada, 504 U. S. 127 (1992)
(reviewing, as part of criminal proceeding, trial court’s de-
nial of defendant’s motion to discontinue medication); Stack
v. Boyle, 342 U. S. 1, 6-7 (1951) (district court’s denial of de-
fendant’s motion to reduce bail is part of criminal proceeding
and is not reviewable in separate habeas action).
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How was it possible for Sell to appeal from such an order?
The law normally requires a defendant to wait until the end
of the trial to obtain appellate review of a pretrial order.
The relevant jurisdictional statute, 28 U. S. C. § 1291, author-
izes federal courts of appeals to review “final decisions of
the district courts.” (Emphasis added.) And the term
“final decision” normally refers to a final judgment, such as
a judgment of guilt, that terminates a criminal proceeding.

Nonetheless, there are exceptions to this rule. The Court
has held that a preliminary or interim decision is appealable
as a “collateral order” when it (1) “conclusively determine[s]
the disputed question,” (2) “resolve[s] an important issue
completely separate from the merits of the action,” and (3) is
“effectively unreviewable on appeal from a final judgment.”
Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978).
And this District Court order does appear to fall within the
“collateral order” exception.

The order (1) “conclusively determine[s] the disputed ques-
tion,” namely, whether Sell has a legal right to avoid forced
medication. Ibid. The order also (2) “resolve[s] an impor-
tant issue,” for, as this Court’s cases make clear, involuntary
medical treatment raises questions of clear constitutional im-
portance. Ibid. See Winston v. Lee, 470 U.S. 753, 759
(1985) (“A compelled surgical intrusion into an individual’s
body . . . implicates expectations of privacy and security” of
great magnitude); see also Riggins, supra, at 133-134; Cru-
zam v. Director, Mo. Dept. of Health, 497 U. S. 261, 278-279
(1990); Washington v. Harper, 494 U. S. 210, 221-222 (1990).
At the same time, the basic issue—whether Sell must un-
dergo medication against his will—is “completely separate
from the merits of the action,” i. e., whether Sell is guilty or
innocent of the crimes charged. Coopers & Lybrand, 437
U.S., at 468. The issue is wholly separate as well from
questions concerning trial procedures. Finally, the issue is
(3) “effectively unreviewable on appeal from a final judg-
ment.” Ibid. By the time of trial Sell will have undergone
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forced medication—the very harm that he seeks to avoid.
He cannot undo that harm even if he is acquitted. Indeed,
if he is acquitted, there will be no appeal through which he
might obtain review. Cf. Stack, supra, at 6-7 (permitting
appeal of order setting high bail as “collateral order”).
These considerations, particularly those involving the se-
verity of the intrusion and corresponding importance of
the constitutional issue, readily distinguish Sell’s case from
the examples raised by the dissent. See post, at 191-192
(opinion of SCALIA, J.).

We add that the question presented here, whether Sell has
a legal right to avoid forced medication, perhaps in part be-
cause medication may make a trial unfair, differs from the
question whether forced medication did make a trial unfair.
The first question focuses upon the right to avoid administra-
tion of the drugs. What may happen at trial is relevant, but
only as a prediction. See infra, at 181. The second ques-
tion focuses upon the right to a fair trial. It asks what did
happen as a result of having administered the medication.
An ordinary appeal comes too late for a defendant to enforce
the first right; an ordinary appeal permits vindication of
the second.

We conclude that the District Court order from which Sell
appealed was an appealable “collateral order.” The Eighth
Circuit had jurisdiction to hear the appeal. And we conse-
quently have jurisdiction to decide the question presented,
whether involuntary medication violates Sell’s constitu-
tional rights.

I11

We turn now to the basic question presented: Does forced
administration of antipsychotic drugs to render Sell compe-
tent to stand trial unconstitutionally deprive him of his “lib-
erty” to reject medical treatment? U.S. Const., Amdt. 5
(Federal Government may not “depriv[e]” any person of “lib-
erty . .. without due process of law”). Two prior prece-
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dents, Harper, supra, and Riggins v. Nevada, 504 U. S. 127
(1992), set forth the framework for determining the legal
answer.

In Harper, this Court recognized that an individual has
a “significant” constitutionally protected “liberty interest”
in “avoiding the unwanted administration of antipsychotic
drugs.” 494 U.S., at 221. The Court considered a state
law authorizing forced administration of those drugs “to in-
mates who are . . . gravely disabled or represent a significant
danger to themselves or others.” Id., at 226. The State
had established “by a medical finding” that Harper, a men-
tally ill prison inmate, had “a mental disorder . . . which
is likely to cause harm if not treated.” Id., at 222. The
treatment decision had been made “by a psychiatrist,” it had
been approved by “a reviewing psychiatrist,” and it “or-
dered” medication only because that was “in the prisoner’s
medical interests, given the legitimate needs of his institu-
tional confinement.” Ibid.

The Court found that the State’s interest in administering
medication was “legitimalte]” and “importan[t],” id., at 225;
and it held that “the Due Process Clause permits the State
to treat a prison inmate who has a serious mental illness
with antipsychotic drugs against his will, if the inmate is
dangerous to himself or others and the treatment is in the
inmate’s medical interest,” id., at 227. The Court concluded
that, in the circumstances, the state law authorizing involun-
tary treatment amounted to a constitutionally permissible
“accommodation between an inmate’s liberty interest in
avoiding the forced administration of antipsychotic drugs and
the State’s interests in providing appropriate medical treat-
ment to reduce the danger that an inmate suffering from
a serious mental disorder represents to himself or others.”
Id., at 236.

In Riggins, the Court repeated that an individual has a
constitutionally protected liberty “interest in avoiding invol-
untary administration of antipsychotic drugs”—an interest
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that only an “essential” or “overriding” state interest might
overcome. 504 U.S., at 134, 135. The Court suggested
that, in principle, forced medication in order to render a de-
fendant competent to stand trial for murder was constitu-
tionally permissible. The Court, citing Harper, noted that
the State “would have satisfied due process if the prosecution
had demonstrated . . . that treatment with antipsychotic
medication was medically appropriate and, considering less
intrusive alternatives, essential for the sake of Riggins’ own
safety or the safety of others.” 504 U.S., at 135 (emphasis
added). And it said that the State “/s/imilarly . . . might
have been able to justify medically appropriate, involuntary
treatment with the drug by establishing that it could not
obtain an adjudication of Riggins’ guilt or innocence” of the
murder charge “by using less intrusive means.” Ibid. (em-
phasis added). Because the trial court had permitted forced
medication of Riggins without taking account of his “liberty
interest,” with a consequent possibility of trial prejudice, the
Court reversed Riggins’ conviction and remanded for further
proceedings. Id., at 137-138. JUSTICE KENNEDY, concur-
ring in the judgment, emphasized that antipsychotic drugs
might have side effects that would interfere with the de-
fendant’s ability to receive a fair trial. Id., at 145 (finding
forced medication likely justified only where State shows
drugs would not significantly affect defendant’s “behavior
and demeanor”).

These two cases, Harper and Riggins, indicate that the
Constitution permits the Government involuntarily to ad-
minister antipsychotic drugs to a mentally ill defendant fac-
ing serious criminal charges in order to render that defend-
ant competent to stand trial, but only if the treatment is
medically appropriate, is substantially unlikely to have side
effects that may undermine the fairness of the trial, and,
taking account of less intrusive alternatives, is necessary sig-
nificantly to further important governmental trial-related
interests.
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This standard will permit involuntary administration of
drugs solely for trial competence purposes in certain in-
stances. But those instances may be rare. That is because
the standard says or fairly implies the following:

First, a court must find that important governmental in-
terests are at stake. The Government’s interest in bringing
to trial an individual accused of a serious crime is important.
That is so whether the offense is a serious crime against the
person or a serious crime against property. In both in-
stances the Government seeks to protect through application
of the criminal law the basic human need for security. See
Riggins, supra, at 135-136 (“‘[Plower to bring an accused to
trial is fundamental to a scheme of “ordered liberty” and
prerequisite to social justice and peace’” (quoting Illinois v.
Allen, 397 U. S. 337, 347 (1970) (Brennan, J., concurring))).

Courts, however, must consider the facts of the individual
case in evaluating the Government’s interest in prosecution.
Special circumstances may lessen the importance of that in-
terest. The defendant’s failure to take drugs voluntarily, for
example, may mean lengthy confinement in an institution for
the mentally ill—and that would diminish the risks that ordi-
narily attach to freeing without punishment one who has
committed a serious crime. We do not mean to suggest that
civil commitment is a substitute for a criminal trial. The
Government has a substantial interest in timely prosecution.
And it may be difficult or impossible to try a defendant who
regains competence after years of commitment during which
memories may fade and evidence may be lost. The potential
for future confinement affects, but does not totally under-
mine, the strength of the need for prosecution. The same is
true of the possibility that the defendant has already been
confined for a significant amount of time (for which he would
receive credit toward any sentence ultimately imposed, see
18 U. S. C. §3585(b)). Moreover, the Government has a con-
comitant, constitutionally essential interest in assuring that
the defendant’s trial is a fair one.
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Second, the court must conclude that involuntary medica-
tion will significantly further those concomitant state inter-
ests. It must find that administration of the drugs is sub-
stantially likely to render the defendant competent to stand
trial. At the same time, it must find that administration of
the drugs is substantially unlikely to have side effects that
will interfere significantly with the defendant’s ability to as-
sist counsel in conducting a trial defense, thereby rendering
the trial unfair. See Riggins, 504 U.S., at 142-145 (KEN-
NEDY, J., concurring in judgment).

Third, the court must conclude that involuntary medica-
tion is necessary to further those interests. The court must
find that any alternative, less intrusive treatments are un-
likely to achieve substantially the same results. Cf. Brief
for American Psychological Association as Amicus Curiae
10-14 (nondrug therapies may be effective in restoring psy-
chotic defendants to competence); but cf. Brief for American
Psychiatric Association et al. as Amici Curiae 13-22 (alter-
native treatments for psychosis commonly not as effective
as medication). And the court must consider less intrusive
means for administering the drugs, e. g., a court order to the
defendant backed by the contempt power, before considering
more intrusive methods.

Fourth, as we have said, the court must conclude that ad-
ministration of the drugs is medically appropriate, 1. e., in
the patient’s best medical interest in light of his medical
condition. The specific kinds of drugs at issue may matter
here as elsewhere. Different kinds of antipsychotic drugs
may produce different side effects and enjoy different levels
of success.

We emphasize that the court applying these standards is
seeking to determine whether involuntary administration of
drugs is necessary significantly to further a particular gov-
ernmental interest, namely, the interest in rendering the de-
fendant competent to stand trial. A court need not consider
whether to allow forced medication for that kind of purpose,
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if forced medication is warranted for a different purpose,
such as the purposes set out in Harper related to the individ-
ual’s dangerousness, or purposes related to the individual’s
own interests where refusal to take drugs puts his health
gravely at risk. 494 U.S., at 225-226. There are often
strong reasons for a court to determine whether forced ad-
ministration of drugs can be justified on these alternative
grounds before turning to the trial competence question.

For one thing, the inquiry into whether medication is per-
missible, say, to render an individual nondangerous is usually
more “objective and manageable” than the inquiry into
whether medication is permissible to render a defendant
competent. Riggins, supra, at 140 (KENNEDY, J., concur-
ring in judgment). The medical experts may find it easier
to provide an informed opinion about whether, given the
risk of side effects, particular drugs are medically appro-
priate and necessary to control a patient’s potentially dan-
gerous behavior (or to avoid serious harm to the patient him-
self) than to try to balance harms and benefits related to
the more quintessentially legal questions of trial fairness
and competence.

For another thing, courts typically address involuntary
medical treatment as a civil matter, and justify it on these
alternative, Harper-type grounds. Every State provides
avenues through which, for example, a doctor or institution
can seek appointment of a guardian with the power to make
a decision authorizing medication—when in the best inter-
ests of a patient who lacks the mental competence to make
such a decision. E.g., Ala. Code §$26-2A-102(a), 26-2A—-
105, 26-2A-108 (West 1992); Alaska Stat. §§13.26.105(a),
13.26.116(b) (2002); Ariz. Rev. Stat. Ann. §§ 14-5303, 14-5312
(West 1995); Ark. Code Ann. §§ 28-65-205, 28—65-301 (1987).
And courts, in civil proceedings, may authorize involuntary
medication where the patient’s failure to accept treatment
threatens injury to the patient or others. See, e. g., 28 CFR
§549.43 (2002); cf. 18 U. S. C. §4246.
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If a court authorizes medication on these alternative
grounds, the need to consider authorization on trial compe-
tence grounds will likely disappear. Even if a court decides
medication cannot be authorized on the alternative grounds,
the findings underlying such a decision will help to inform
expert opinion and judicial decisionmaking in respect to a
request to administer drugs for trial competence purposes.
At the least, they will facilitate direct medical and legal focus
upon such questions as: Why is it medically appropriate forc-
ibly to administer antipsychotic drugs to an individual who
(1) is not dangerous and (2) is competent to make up his own
mind about treatment? Can bringing such an individual to
trial alome justify in whole (or at least in significant part)
administration of a drug that may have adverse side effects,
including side effects that may to some extent impair a de-
fense at trial? We consequently believe that a court, asked
to approve forced administration of drugs for purposes of
rendering a defendant competent to stand trial, should ordi-
narily determine whether the Government seeks, or has first
sought, permission for forced administration of drugs on
these other Harper-type grounds; and, if not, why not.

When a court must nonetheless reach the trial competence
question, the factors discussed above, supra, at 180-181,
should help it make the ultimate constitutionally required
judgment. Has the Government, in light of the efficacy, the
side effects, the possible alternatives, and the medical appro-
priateness of a particular course of antipsychotic drug treat-
ment, shown a need for that treatment sufficiently important
to overcome the individual’s protected interest in refusing it?
See Harper, supra, at 221-223; Riggins, supra, at 134-135.

IV

The Medical Center and the Magistrate in this case, apply-
ing standards roughly comparable to those set forth here
and in Harper, approved forced medication substantially, if
not primarily, upon grounds of Sell’s dangerousness to oth-
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ers. But the District Court and the Eighth Circuit took a
different approach. The District Court found “clearly erro-
neous” the Magistrate’s conclusion regarding dangerousness,
and the Court of Appeals agreed. Both courts approved
forced medication solely in order to render Sell competent to
stand trial.

We shall assume that the Court of Appeals’ conclusion
about Sell’s dangerousness was correct. But we make that
assumption only because the Government did not contest,
and the parties have not argued, that particular matter. If
anything, the record before us, described in Part I, suggests
the contrary.

The Court of Appeals apparently agreed with the District
Court that “Sell’s inappropriate behavior . . . amounted at
most to an ‘inappropriate familiarity and even infatuation’
with a nurse.” 282 F. 3d, at 565. That being so, it also
agreed that “the evidence does not support a finding that
Sell posed a danger to himself or others at the Medical
Center.” Ibid. The Court of Appeals, however, did not
discuss the potential differences (described by a psychiatrist
testifying before the Magistrate) between ordinary “over-
familiarity” and the same conduct engaged in persistently by
a patient with Sell’s behavioral history and mental illness.
Nor did it explain why those differences should be minimized
in light of the fact that the testifying psychiatrists concluded
that Sell was dangerous, while Sell’s own expert denied, not
Sell’s dangerousness, but the efficacy of the drugs proposed
for treatment.

The District Court’s opinion, while more thorough, places
weight upon the Medical Center’s decision, taken after the
Magistrate’s hearing, to return Sell to the general prison
population. It does not explain whether that return re-
flected an improvement in Sell’s condition or whether the
Medical Center saw it as permanent rather than temporary.
Cf. Harper, supra, at 227, and n. 10 (indicating that physical
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restraints and seclusion often not acceptable substitutes for
medication).

Regardless, as we have said, we must assume that Sell was
not dangerous. And on that hypothetical assumption, we
find that the Court of Appeals was wrong to approve forced
medication solely to render Sell competent to stand trial.
For one thing, the Magistrate’s opinion makes clear that he
did not find forced medication legally justified on trial com-
petence grounds alone. Rather, the Magistrate concluded
that Sell was dangerous, and he wrote that forced medication
was “the only way to render the defendant not dangerous
and competent to stand trial.” App. 335 (emphasis added).

Moreover, the record of the hearing before the Magistrate
shows that the experts themselves focused mainly upon
the dangerousness issue. Consequently the experts did not
pose important questions—questions, for example, about
trial-related side effects and risks—the answers to which
could have helped determine whether forced medication was
warranted on trial competence grounds alone. Rather, the
Medical Center’s experts conceded that their proposed medi-
cations had “significant” side effects and that “there has
to be a cost benefit analysis.” Id., at 185 (testimony of
Dr. DeMier); id., at 236 (testimony of Dr. Wolfson). And in
making their “cost-benefit” judgments, they primarily took
into account Sell’s dangerousness, not the need to bring him
to trial.

The failure to focus upon trial competence could well have
mattered. Whether a particular drug will tend to sedate a
defendant, interfere with communication with counsel, pre-
vent rapid reaction to trial developments, or diminish the
ability to express emotions are matters important in deter-
mining the permissibility of medication to restore com-
petence, Riggins, 504 U.S., at 142-145 (KENNEDY, J., con-
curring in judgment), but not necessarily relevant when
dangerousness is primarily at issue. We cannot tell whether
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the side effects of antipsychotic medication were likely to
undermine the fairness of a trial in Sell’s case.

Finally, the lower courts did not consider that Sell has al-
ready been confined at the Medical Center for a long period
of time, and that his refusal to take antipsychotic drugs
might result in further lengthy confinement. Those factors,
the first because a defendant ordinarily receives credit to-
ward a sentence for time served, 18 U. S. C. § 3585(b), and the
second because it reduces the likelihood of the defendant’s
committing future crimes, moderate—though they do not
eliminate—the importance of the governmental interest in
prosecution. See supra, at 180.

v

For these reasons, we believe that the present orders au-
thorizing forced administration of antipsychotic drugs cannot
stand. The Government may pursue its request for forced
medication on the grounds discussed in this opinion, includ-
ing grounds related to the danger Sell poses to himself or
others. Since Sell’s medical condition may have changed
over time, the Government should do so on the basis of cur-
rent circumstances.

The judgment of the Eighth Circuit is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

JUSTICE SCALIA, with whom JUSTICE O’CONNOR and JUS-
TICE THOMAS join, dissenting.

The District Court never entered a final judgment in this
case, which should have led the Court of Appeals to wonder
whether it had any business entertaining petitioner’s appeal.
Instead, without so much as acknowledging that Congress
has limited court-of-appeals jurisdiction to “appeals from all
final decisions of the district courts of the United States,”
28 U. S. C. §1291 (emphasis added), and appeals from certain
specified interlocutory orders, see §1292, the Court of Ap-
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peals proceeded to the merits of Sell’s interlocutory appeal.
282 F. 3d 560 (CAS8 2002). Perhaps this failure to discuss
jurisdiction was attributable to the United States’ refusal to
contest the point there (as it has refused here, see Brief for
United States 10, n. 5), or to the panel’s unexpressed agree-
ment with the conclusion reached by other Courts of Ap-
peals, that pretrial forced-medication orders are appealable
under the “collateral order doctrine,” see, e. g., United States
v. Morgan, 193 F. 3d 252, 258-259 (CA4 1999); United States
v. Brandon, 158 F. 3d 947, 950-951 (CA6 1998). But this
Court’s cases do not authorize appeal from the District
Court’s April 4, 2001, order, which was neither a “final deci-
sion” under § 1291 nor part of the class of specified interlocu-
tory orders in §1292. We therefore lack jurisdiction, and I
would vacate the Court of Appeals’ decision and remand with
instructions to dismiss.
I

After petitioner’s indictment, a Magistrate Judge found
that petitioner was incompetent to stand trial because he
was unable to understand the nature and consequences of
the proceedings against him and to assist in his defense. As
required by 18 U. S. C. §4241(d), the Magistrate Judge com-
mitted petitioner to the custody of the Attorney General, and
petitioner was hospitalized to determine whether there was
a substantial probability that in the foreseeable future he
would attain the capacity to stand trial. On June 9, 1999, a
reviewing psychiatrist determined, after a §549.43 adminis-
trative hearing,! that petitioner should be required to take

1Title 28 CFR §549.43 (2002) provides the standards and procedures
used to determine whether a person in the custody of the Attorney Gen-
eral may be involuntarily medicated. Before that can be done, a review-
ing psychiatrist must determine that it is “necessary in order to attempt
to make the inmate competent for trial or is necessary because the inmate
is dangerous to self or others, is gravely disabled, or is unable to function
in the open population of a mental health referral center or a regular
prison,” §549.43(a)(5).
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antipsychotic medication, finding the medication necessary to
render petitioner competent for trial and medically appro-
priate to treat his mental illness. Petitioner’s administra-
tive appeal from that decision? was denied with a written
statement of reasons.

At that point the Government possessed the requisite
authority to administer forced medication. Petitioner re-
sponded, not by appealing to the courts the §549.43 admin-
istrative determination, see 5 U.S. C. §702, but by moving
in the District Court overseeing his criminal prosecution for
a hearing regarding the appropriateness of his medication.
A Magistrate Judge granted the motion and held a hearing.
The Government then requested from the Magistrate Judge
an order authorizing the involuntary medication of peti-
tioner, which the Magistrate Judge entered.®? On April 4,
2001, the District Court affirmed this Magistrate Judge’s
order, and it is from this order that petitioner appealed to
the Eighth Circuit.

II

A

Petitioner and the United States maintain that 28 U. S. C.
§1291, which permits the courts of appeals to review “all

2Section 549.43(a)(6) provides: “The inmate . . . may submit an appeal to
the institution mental health division administrator regarding the decision
within 24 hours of the decision and . . . the administrator shall review the
decision within 24 hours of the inmate’s appeal.”

31t is not apparent why this order was necessary, since the Government
had already received authorization to medicate petitioner pursuant to
§549.43. If the Magistrate Judge had denied the Government’s motion
(or if this Court were to reverse the Magistrate Judge’s order) the Bureau
of Prisons’ administrative decision ordering petitioner’s forcible medica-
tion would remain in place. Which is to suggest that, in addition to the
jurisdictional defect of interlocutoriness to which my opinion is addressed,
there may be no jurisdiction because, at the time this suit was filed, peti-
tioner failed to meet the “remediability” requirement of Article III stand-
ing. See Steel Co. v. Citizens for Better Environment, 523 U. S. 83 (1998).
The Court of Appeals should address this jurisdictional issue on remand.
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final decisions of the district courts of the United States”
(emphasis added), allowed the Court of Appeals to review
the District Court’s April 4, 2001, order. We have described
§1291, however, as a “final judgment rule,” Flanagan v.
United States, 465 U. S. 259, 263 (1984), which “[i]n a criminal
case . . . prohibits appellate review wuntil conviction and
mmposition of sentence,” ibid. (emphasis added). See also
Abney v. United States, 431 U. S. 651, 666-657 (1977). We
have invented* a narrow exception to this statutory com-
mand: the so-called “collateral order” doctrine, which per-
mits appeal of districet court orders that (1) “conclusively de-
termine the disputed question,” (2) “resolve an important
issue completely separate from the merits of the action,” and
(3) are “effectively unreviewable on appeal from a final judg-
ment.” Coopers & Lybrand v. Livesay, 437 U. S. 463, 468
(1978). But the District Court’s April 4, 2001, order fails to
satisfy the third requirement of this test.

Our decision in Riggins v. Nevada, 504 U. S. 127 (1992),
demonstrates that the District Court’s April 4, 2001, order
is reviewable on appeal from conviction and sentence. The
defendant in Riggins had been involuntarily medicated while
a pretrial detainee, and he argued, on appeal from his mur-
der conviction, that the State of Nevada had contravened
the substantive-due-process standards set forth in Washing-
ton v. Harper, 494 U.S. 210 (1990). Rather than holding
that review of this claim was not possible on appeal from a
criminal conviction, the Riggins Court held that forced medi-
cation of a criminal defendant that fails to comply with
Harper creates an unacceptable risk of trial error and enti-
tles the defendant to automatic vacatur of his conviction.
504 U. S., at 135-138. The Court is therefore wrong to say
that “[a]n ordinary appeal comes too late for a defendant to
enforce” this right, ante, at 177, and appellate review of any
substantive-due-process challenge to the District Court’s

4T use the term “invented” advisedly. The statutory text provides no
basis.
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April 4, 2001, order must wait until after conviction and sen-
tence have been imposed.®

It is true that, if petitioner must wait until final judgment
to appeal, he will not receive the type of remedy he would
prefer—a predeprivation injunction rather than the postdep-
rivation vacatur of conviction provided by Riggins. But
that ground for interlocutory appeal is emphatically rejected
by our cases. See, e. g., Flanagan, supra (disallowing inter-
locutory appeal of an order disqualifying defense counsel);
United States v. Hollywood Motor Car Co., 458 U.S. 263
(1982) (per curiam) (disallowing interlocutory appeal of an
order denying motion to dismiss indictment on grounds of
prosecutorial vindictiveness); Carroll v. United States, 354
U. S. 394 (1957) (disallowing interlocutory appeal of an order
denying motion to suppress evidence).

We have until today interpreted the collateral-order ex-
ception to §1291 “‘with the utmost strictness’” in criminal
cases. Muidland Asphalt Corp. v. United States, 489 U. S.
794, 799 (1989) (emphasis added). In the 54 years since we
invented the exception, see Cohen v. Beneficial Industrial
Loan Corp., 337 U. S. 541 (1949), we have found only three
types of prejudgment orders in criminal cases appealable:
denials of motions to reduce bail, Stack v. Boyle, 342 U. S. 1
(1951), denials of motions to dismiss on double-jeopardy
grounds, Abney, supra, and denials of motions to dismiss
under the Speech or Debate Clause, Helstoski v. Meanor, 442
U. S. 500 (1979). The first of these exceptions was justified
on the ground that the denial of a motion to reduce bail be-
comes moot (and thus effectively unreviewable) on appeal

5To be sure, the order here is unreviewable after final judgment if the
defendant is acquitted. But the “unreviewability” leg of our collateral-
order doctrine—which, as it is framed, requires that the interlocutory
order be “effectively unreviewable on appeal from a final judgment,”
Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978) (emphasis
added)—is not satisfied by the possibility that the aggrieved party will
have no occasion to appeal.



Cite as: 539 U. S. 166 (2003) 191

SCALIA, J., dissenting

from conviction. See Flanagan, supra, at 266. As Riggins
demonstrates, that is not the case here. The interlocutory
appeals in Abney and Helstoski were justified on the ground
that it was appropriate to interrupt the trial when the pre-
cise right asserted was the right not to be tried. See Abney,
supra, at 660-661; Helstoski, supra, at 507-508. Petitioner
does not assert a right not to be tried, but a right not to
be medicated.
B

Today’s narrow holding will allow criminal defendants in
petitioner’s position to engage in opportunistic behavior.
They can, for example, voluntarily take their medication
until halfway through trial, then abruptly refuse and demand
an interlocutory appeal from the order that medication con-
tinue on a compulsory basis. This sort of concern for the
disruption of criminal proceedings—strangely missing from
the Court’s discussion today—is what has led us to state
many times that we interpret the collateral-order exception
narrowly in criminal cases. See Midland Asphalt Corp.,
supra, at 799; Flanagan, 465 U. S., at 264.

But the adverse effects of today’s narrow holding are as
nothing compared to the adverse effects of the new rule of
law that underlies the holding. The Court’s opinion an-
nounces that appellate jurisdiction is proper because review
after conviction and sentence will come only after “Sell will
have undergone forced medication—the very harm that he
seeks to avoid.” Ante, at 176-177. This analysis effects a
breathtaking expansion of appellate jurisdiction over inter-
locutory orders. If it is applied faithfully (and some appel-
late panels will be eager to apply it faithfully), any criminal
defendant who asserts that a trial court order will, if imple-
mented, cause an immediate violation of his constitutional
(or perhaps even statutory?) rights may immediately appeal.
He is empowered to hold up the trial for months by claiming
that review after final judgment “would come too late” to
prevent the violation. A trial-court order requiring the de-
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fendant to wear an electronic bracelet could be attacked as
an immediate infringement of the constitutional right to
“bodily integrity”; an order refusing to allow the defendant
to wear a T-shirt that says “Black Power” in front of the
jury could be attacked as an immediate violation of First
Amendment rights; and an order compelling testimony could
be attacked as an immediate denial of Fifth Amendment
rights. All these orders would be immediately appealable.
Flanagan and Carroll, which held that appellate review
of orders that might infringe a defendant’s constitutionally
protected rights still had to wait until final judgment,
are seemingly overruled. The narrow gate of entry to the
collateral-order doctrine—hitherto traversable by only (1)
orders unreviewable on appeal from judgment and (2) orders
denying an asserted right not to be tried—has been gener-
ously widened.

The Court dismisses these concerns in a single sentence
immediately following its assertion that the order here
meets the three Cohen-exception requirements of (1) con-
clusively determining the disputed question (correct); (2) re-
solving an important issue separate from the merits of the
action (correct); and (3) being unreviewable on appeal (quite
plainly incorrect). That sentence reads as follows: “These
considerations, particularly those involving the severity of
the intrusion and corresponding importance of the constitu-
tional issue, readily distinguish Sell’s case from the examples
raised by the dissent.” Amnte, at 177. That is a brand new
consideration put forward in rebuttal, not at all discussed in
the body of the Court’s analysis, which relies on the ground
that (contrary to my contention) this order is not reviewable
on appeal. The Court’s last-minute addition must mean
that it is revising the Cohen test, to dispense with the third
requirement (unreviewable on appeal) only when the impor-
tant separate issue in question involves a “severe intrusion”
and hence an “important constitutional issue.” Of course
I welcome this narrowing of a misguided revision—but I still
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would not favor the revision, not only because it is a novelty
with no basis in our prior opinions, but also because of the
uncertainty, and the obvious opportunity for gamesmanship,
that the revision-as-narrowed produces. If, however, I did
make this more limited addition to the textually unsupported
Cohen doctrine, I would at least do so in an undisguised

fashion.
k k %k

Petitioner could have obtained pre-trial review of the
§549.43 medication order by filing suit under the Administra-
tive Procedure Act, 5 U.S. C. §551 et seq., or even by filing
a Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S.
388 (1971), action, which is available to federal pretrial de-
tainees challenging the conditions of their confinement, see,
e. 9., Lyons v. United States Marshals, 840 F. 2d 202 (CA3
1987). In such a suit, he could have obtained immediate ap-
pellate review of denial of relief.® But if he chooses to chal-
lenge his forced medication in the context of a criminal trial,
he must abide by the limitations attached to such a chal-
lenge—which prevent him from stopping the proceedings in
their tracks. Petitioner’s mistaken litigation strategy, and
this Court’s desire to decide an interesting constitutional
issue, do not justify a disregard of the limits that Congress
has imposed on courts of appeals’ (and our own) jurisdiction.
We should vacate the judgment here, and remand the case
to the Court of Appeals with instructions to dismiss.

6 Petitioner points out that there are disadvantages to such an ap-
proach—for example, lack of constitutional entitlement to appointed coun-
sel in a Bivens action. That does not entitle him or us to disregard the
limits on appellate jurisdiction.
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UNITED STATES ET AL. v. AMERICAN LIBRARY
ASSOCIATION, INC,, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANIA

No. 02-361. Argued March 5, 2003—Decided June 23, 2003

Two forms of federal assistance help public libraries provide patrons with
Internet access: discounted rates under the E-rate program and grants
under the Library Services and Technology Act (LSTA). Upon dis-
covering that library patrons, including minors, regularly search the
Internet for pornography and expose others to pornographic images by
leaving them displayed on Internet terminals or printed at library print-
ers, Congress enacted the Children’s Internet Protection Act (CIPA),
which forbids public libraries to receive federal assistance for Internet
access unless they install software to block obscene or pornographic
images and to prevent minors from accessing material harmful to them.
Appellees, a group of libraries, patrons, Web site publishers, and related
parties, sued the Government, challenging the constitutionality of
CIPA’s filtering provisions. Ruling that CIPA is facially unconstitu-
tional and enjoining the Government from withholding federal assist-
ance for failure to comply with CIPA, the District Court held, inter alia,
that Congress had exceeded its authority under the Spending Clause
because any public library that complies with CIPA’s conditions will
necessarily violate the First Amendment; that the CIPA filtering soft-
ware constitutes a content-based restriction on access to a public forum
that is subject to strict scrutiny; and that, although the Government has
a compelling interest in preventing the dissemination of obscenity, child
pornography, or material harmful to minors, the use of software filters
is not narrowly tailored to further that interest.

Held: The judgment is reversed.

201 F. Supp. 2d 401, reversed.

CHIEF JUSTICE REHNQUIST, joined by JUSTICE O’CONNOR, JUSTICE
SCALIA, and JUSTICE THOMAS, concluded:

1. Because public libraries’ use of Internet filtering software does not
violate their patrons’ First Amendment rights, CIPA does not induce
libraries to violate the Constitution, and is a valid exercise of Congress’
spending power. Congress has wide latitude to attach conditions to the
receipt of federal assistance to further its policy objectives, South Da-
kota v. Dole, 483 U. S. 203, 206, but may not “induce” the recipient “to
engage in activities that would themselves be unconstitutional,” id., at
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210. To determine whether libraries would violate the First Amend-
ment by employing the CIPA filtering software, the Court must first
examine their societal role. To fulfill their traditional missions of facili-
tating learning and cultural enrichment, public libraries must have
broad discretion to decide what material to provide to their patrons.
This Court has held in two analogous contexts that the Government
has broad discretion to make content-based judgments in deciding what
private speech to make available to the public. Arkansas Ed. Televi-
ston Comm’n v. Forbes, 523 U. S. 666, 672-674; National Endowment
for Arts v. Finley, 524 U. S. 569, 585-586. Just as forum analysis and
heightened judicial scrutiny were incompatible with the role of public
television stations in the former case and the role of the National En-
dowment for the Arts in the latter, so are they incompatible with the
broad discretion that public libraries must have to consider content in
making collection decisions. Thus, the public forum principles on which
the District Court relied are out of place in the context of this case.
Internet access in public libraries is neither a “traditional” nor a “desig-
nated” public forum. See, e. g., Cornelius v. NAACP Legal Defense &
Ed. Fund, Inc., 473 U. S. 788, 802-803. Unlike the “Student Activity
Fund” at issue in Rosenberger v. Rector and Visitors of Univ. of Va.,
515 U. S. 819, 834, Internet terminals are not acquired by a library in
order to create a public forum for Web publishers to express themselves.
Rather, a library provides such access for the same reasons it offers
other library resources: to facilitate research, learning, and recreational
pursuits by furnishing materials of requisite and appropriate quality.
The fact that a library reviews and affirmatively chooses to acquire
every book in its collection, but does not review every Web site that
it makes available, is not a constitutionally relevant distinction. The
decisions by most libraries to exclude pornography from their print col-
lections are not subjected to heightened scrutiny; it would make little
sense to treat libraries’ judgments to block online pornography any dif-
ferently. Moreover, because of the vast quantity of material on the In-
ternet and the rapid pace at which it changes, libraries cannot possibly
segregate, item by item, all the Internet material that is appropriate for
inclusion from all that is not. While a library could limit its Internet
collection to just those sites it found worthwhile, it could do so only at
the cost of excluding an enormous amount of valuable information that
it lacks the capacity to review. Given that tradeoff, it is entirely reason-
able for public libraries to reject that approach and instead exclude cer-
tain categories of content, without making individualized judgments
that everything made available has requisite and appropriate quality.
Concerns over filtering software’s tendency to erroneously “overblock”
access to constitutionally protected speech that falls outside 