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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES
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During attempted reorganization under Chapter 11 of the Bankruptcy
Code, debtor Hen House Interstate, Inc., obtained workers’ compen-
sation insurance from petitioner Hartford Underwriters. Although
Hen House repeatedly failed to make the monthly premium payments
required by the policy, Hartford continued to provide insurance. The
reorganization ultimately failed, and the court converted the case to
a Chapter 7 liquidation proceeding and appointed a trustee. Learn-
ing of the bankruptcy proceedings after the conversion, and recog-
nizing that the estate lacked unencumbered funds to pay the premiums
owed, Hartford attempted to charge the premiums to respondent bank,
a secured creditor, pursuant to 11 U.S.C. §506(c). The Bankruptcy
Court ruled for Hartford, and the District Court affirmed, but the
en banc Eighth Circuit reversed, concluding that §506(c) could not be
invoked by an administrative claimant.

Held: Section 506(c) does not provide an administrative claimant of a
bankruptcy estate an independent right to seek payment of its claim
from property encumbered by a secured creditor’s lien. Pp. 4-14.

(@) As an administrative claimant, petitioner is not a proper party
to seek recovery under §506(c), which provides: “The trustee may re-
cover from property securing an allowed secured claim the . . . costs

1
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and expenses of preserving, or disposing of, such property ....” The
statute appears quite plain in specifying who may use §506(c)—“[t]he
trustee.” Although the statutory text does not actually say that per-
sons other than the trustee may not seek recovery under §506(c), sev-
eral contextual features support that conclusion. First, a situation
in which a statute authorizes specific action and designates a partic-
ular party empowered to take it is surely among the least appropriate
in which to presume nonexclusivity. Second, the fact that the sole
party named—the trustee—has a unique role in bankruptcy proceedings
makes it entirely plausible that Congress would provide a power to him
and not to others. Further, had Congress intended the provision to be
broadly available, it could simply have said so, as it has in describing
the parties who could act under other sections of the Code. The Court
rejects as unpersuasive petitioner’s arguments from §506(c)’s text:
that the use in other Code provisions of “only” or other expressly re-
strictive language in specifying the parties at issue means that no party
in interest is excluded from §506(c), and that the right of a nontrustee
to recover under §506(c) is evidenced by §1109. Pp. 4-9.

(b) The Court also rejects arguments based on pre-Code practice
and policy considerations that petitioner advances in support of its as-
sertion that §506(c) is available to parties other than the trustee. It is
questionable whether the pre-Code precedents relied on by petitioner
establish a bankruptcy practice sufficiently widespread and well recog-
nized to justify the conclusion of implicit adoption by Congress in enact-
ing the Code. In any event, where, as here, the meaning of the Code’s
text is itself clear, its operation is unimpeded by contrary prior practice.
Also unavailing is petitioner’s argument that its reading is necessary as
a matter of policy, since in some cases the trustee may lack an incentive
to pursue payment. It is far from clear that the relevant policy implica-
tions favor petitioner’s position, and, in any event, achieving a better
policy outcome—if what petitioner urges is that—is a task for Congress,
not the courts. Pp. 9-14.

177 F. 3d 719, affirmed.

SCALIA, J., delivered the opinion for a unanimous Court.

G. Eric Brumstad, Jr., argued the cause for petitioner.

With him on the briefs were Patrick J. Trostle and Wendi
Alper-Pressman.
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Robert H. Brownlee argued the cause for respondent.
With him on the brief was David D. Farrell.*

JUSTICE SCALIA delivered the opinion of the Court.

In this case, we consider whether 11 U. S. C. §506(c) allows
an administrative claimant of a bankruptcy estate to seek
payment of its claim from property encumbered by a secured

creditor’s lien.
I

This case arises out of the bankruptey proceedings of
Hen House Interstate, Inc., which at one time owned or
operated several restaurants and service stations, as well
as an outdoor-advertising firm. On September 5, 1991, Hen
House filed a voluntary petition under Chapter 11 of the
Bankruptey Code in the United States Bankruptcy Court for
the Eastern District of Missouri. As a Chapter 11 debtor-
in-possession, Hen House retained possession of its assets
and continued operating its business.

Respondent had been Hen House’s primary lender.! At
the time the Chapter 11 petition was filed, it held a secu-
rity interest in essentially all of Hen House’s real and
personal property, securing an indebtedness of over $4 mil-
lion. After the Chapter 11 proceedings were commenced, it
agreed to lend Hen House an additional $300,000 to help
finance the reorganization. The Bankruptcy Court entered
a financing order approving the loan agreement and author-

*Mark F. Horning, Sidney P. Levinson, Craig A. Berrington, and Phil-
lip L. Schwartz filed a brief for the American Insurance Association et al.
as amici curiae urging reversal.

Carter G. Phillips and Shalom L. Kohn filed a brief for the Commercial
Finance Association as amicus curiae urging affirmance.

!Respondent Union Planters Bank is the successor of Magna Bank,
which is in turn the successor of Landmark Bank of Illinois. Hen House
was originally indebted to Landmark Bank. For simplicity, we will not
distinguish between the various entities.
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izing Hen House to use loan proceeds and cash collateral to
pay expenses, including workers’ compensation expenses.

During the attempted reorganization, Hen House obtained
workers’ compensation insurance from petitioner Hartford
Underwriters (which was unaware of the bankruptcy pro-
ceedings). Although the policy required monthly premium
payments, Hen House repeatedly failed to make them; Hart-
ford continued to provide insurance nonetheless. The re-
organization ultimately failed, and on January 20, 1993, the
Bankruptey Court converted the case to a liquidation pro-
ceeding under Chapter 7 and appointed a trustee. At the
time of the conversion, Hen House owed Hartford more
than $50,000 in unpaid premiums. Hartford learned of Hen
House’s bankruptcy proceedings after the conversion, in
March 1993.

Recognizing that the estate lacked unencumbered funds
to pay the premiums, Hartford attempted to charge the pre-
miums to respondent, the secured creditor, by filing with the
Bankruptey Court an “Application for Allowance of Admin-
istrative Expense, Pursuant to 11 U. S. C. §503 and Charge
Against Collateral, Pursuant to 11 U.S.C. §506(c).” The
Bankruptcy Court ruled in favor of Hartford, and the Dis-
trict Court and an Eighth Circuit panel affirmed, In re Hen
House Interstate, Inc., 150 F. 3d 868 (CA8 1998). The
Eighth Circuit subsequently granted en banc review, how-
ever, and reversed, concluding that §506(c) could not be in-
voked by an administrative claimant. In re Hen House In-
terstate, Inc., 177 F. 3d 719 (1999). We granted certiorari.
528 U. S. 985 (2000).

II

Petitioner’s effort to recover the unpaid premiums in-
volves two provisions, 11 U. S. C. §§503(b) and 506(c). Sec-
tion 503(b) provides that “the actual, necessary costs and
expenses of preserving the estate, including wages, salaries,
or commissions for services rendered after the commence-
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ment of the case,” are treated as administrative expenses,
which are, as a rule, entitled to priority over prepetition un-
secured claims, see §§507(a)(1), 726(a)(1), 1129(a)(9)(A). Re-
spondent does not dispute that the cost of the workers’ com-
pensation insurance Hen House purchased from petitioner is
an administrative expense within the meaning of this provi-
sion. Administrative expenses, however, do not have prior-
ity over secured claims, see §§506, 725-726, 1129(b)(2)(A);
United Sav. Assn. of Tex. v. Timbers of Inwood Forest As-
sociates, Ltd., 484 U.S. 365, 378-379 (1988), and because
respondent held a security interest in essentially all of the
estate’s assets, there were no unencumbered funds available
to pay even administrative claimants.

Petitioner therefore looked to §506(c), which constitutes
an important exception to the rule that secured claims are
superior to administrative claims. That section provides
as follows:

“The trustee may recover from property securing an
allowed secured claim the reasonable, necessary costs
and expenses of preserving, or disposing of, such prop-
erty to the extent of any benefit to the holder of such
claim.” §506(c).

Petitioner argued that this provision entitled it to recover
from the property subject to respondent’s security inter-
est the unpaid premiums owed by Hen House, since its fur-
nishing of workers’ compensation insurance benefited re-
spondent by allowing continued operation of Hen House’s
business, thereby preserving the value of respondent’s col-
lateral; or alternatively, that such benefit could be pre-
sumed from respondent’s consent to the postpetition financ-
ing order. Although it was contested below whether, under
either theory, the workers’ compensation insurance consti-
tuted a “benefit to the holder” within the meaning of § 506(c),
that issue is not before us here; we assume for purposes of
this decision that it did, and consider only whether peti-



6 HARTFORD UNDERWRITERS INS. CO. v». UNION
PLANTERS BANK, N. A.

Opinion of the Court

tioner—an administrative claimant—is a proper party to
seek recovery under §506(c).2

In answering this question, we begin with the under-
standing that Congress “says in a statute what it means and
means in a statute what it says there,” Connecticut Nat.
Bank v. Germain, 503 U. S. 249, 254 (1992). As we have
previously noted in construing another provision of §506,
when “the statute’s language is plain, ‘the sole function
of the courts’”—at least where the disposition required by
the text is not absurd—“‘is to enforce it according to its
terms.”” United States v. Ron Pair Enterprises, Inc., 489
U.S. 235, 241 (1989) (quoting Caminetti v. United States,
242 U. S. 470, 485 (1917)). Here, the statute appears quite
plain in specifying who may use §506(c)—“[t]he trustee.”
It is true, however, as petitioner notes, that all this actually
“says” is that the trustee may seek recovery under the sec-
tion, not that others may not. The question thus becomes
whether it is a proper inference that the trustee is the only
party empowered to invoke the provision.? We have little
difficulty answering yes.

Several contextual features here support the conclusion
that exclusivity is intended. First, a situation in which a
statute authorizes specific action and designates a particu-
lar party empowered to take it is surely among the least
appropriate in which to presume nonexclusivity. “Where a

2In addition to seeking recovery under §506(c), petitioner argued to
the Eighth Circuit en banc that it was entitled to recover under the terms
of the postpetition financing order itself. Petitioner sought to enforce
that order under Federal Rule of Bankruptcy Procedure 7071, which in-
corporates Federal Rule of Civil Procedure 71 (“When an order is made
in favor of a person who is not a party to the action, that person may
enforce obedience to the order by the same process as if a party . ..”).
The Eighth Circuit declined to address this issue, since it had not been
raised until the rehearing en banc, In re Hen House Interstate, Inc., 177
F. 3d 719, 724 (1999). We similarly do not reach the issue here.

3 Debtors-in-possession may also use the section, as they are expressly
given the rights and powers of a trustee by 11 U. S. C. §1107.
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statute . . . names the parties granted [the] right to invoke
its provisions, . . . such parties only may act.” 2A N. Singer,
Sutherland on Statutory Construction §47.23, p. 217 (5th ed.
1992) (internal quotation marks omitted); see also Federal
Election Comm™ v. National Conservative Political Action
Comm., 470 U. S. 480, 486 (1985). Second, the fact that the
sole party named—the trustee—has a unique role in bank-
ruptey proceedings makes it entirely plausible that Congress
would provide a power to him and not to others. Indeed,
had no particular parties been specified—had §506(c) read
simply “[t]here may be recovered from property securing an
allowed secured claim the reasonable, necessary costs and
expenses, etc.”—the trustee is the most obvious party who
would have been thought empowered to use the provision.
It is thus far more sensible to view the provision as answer-
ing the question “Who may use the provision?” with “only
the trustee” than to view it as simply answering the question
“May the trustee use the provision?” with “yes.”

Nor can it be argued that the point of the provision was
simply to establish that certain costs may be recovered from
collateral, and not to say anything about who may recover
them. Had that been Congress’s intention, it could easily
have used the formulation just suggested. Similarly, had
Congress intended the provision to be broadly available, it
could simply have said so, as it did in describing the parties
who could act under other sections of the Code. Section
502(a), for example, provides that a claim is allowed unless
“a party in interest” objects, and §503(b)(4) allows “an en-
tity” to file a request for payment of an administrative ex-
pense. The broad phrasing of these sections, when con-
trasted with the use of “the trustee” in §506(c), supports the
conclusion that entities other than the trustee are not en-
titled to use §506(c). Russello v. United States, 464 U. S.
16, 23 (1983).

Petitioner’s primary argument from the text of §506(c) is
that “what matters is that section 506(c) does not say that
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‘only’ a trustee may enforce its provisions.” Brief for Peti-
tioner 29. To bolster this argument, petitioner cites other
provisions of the Bankruptcy Code that do use “only” or
other expressly restrictive language in specifying the parties
at issue. See, e. g., §109(a) (“[O]nly a person that resides or
has a domicile, a place of business, or property in the United
States, or a municipality, may be a debtor under this title”);
§707(b) (providing that a case may be dismissed for substan-
tial abuse by “the court, on its own motion or on a motion
by the United States trustee, but not at the request or sug-
gestion of any party in interest”). Petitioner argues that in
the absence of such restrictive language, no party in interest
is excluded. This theory—that the expression of one thing
indicates the inclusion of others unless exclusion is made
explicit—is contrary to common sense and common usage.
Many provisions of the Bankruptcy Code that do not con-
tain an express exclusion cannot sensibly be read to extend
to all parties in interest. See, e.g., §363(b)(1) (providing
that “[t]he trustee, after notice and a hearing, may use, sell,
or lease . . . property of the estate”); §364(a) (providing that
“the trustee” may incur debt on behalf of the bankruptecy
estate); § 554(a) (giving “the trustee” power to abandon prop-
erty of the bankruptcy estate).

Petitioner further argues that §1109 evidences the right
of a nontrustee to recover under §506(c). We are not per-
suaded. That section, which provides that a “party in inter-
est” “may raise and may appear and be heard on any issue
in a case under [Chapter 11],” is by its terms inapplicable
here, since petitioner’s attempt to use § 506(c) came after the
bankruptcy proceeding was converted from Chapter 11 to
Chapter 7. In any event, we do not read § 1109(b)’s general
provision of a right to be heard as broadly allowing a creditor
to pursue substantive remedies that other Code provisions
make available only to other specific parties. Cf. 7 L. King,
Collier on Bankruptcy §1109.05 (rev. 15th ed. 1999) (“In gen-
eral, section 1109 does not bestow any right to usurp the
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trustee’s role as representative of the estate with respect
to the initiation of certain types of litigation that belong
exclusively to the estate”).

III

Because we believe that by far the most natural reading
of §506(c) is that it extends only to the trustee, petitioner’s
burden of persuading us that the section must be read to
allow its use by other parties is “‘exceptionally heavy.’”
Patterson v. Shumate, 504 U.S. 753, 760 (1992) (quoting
Union Bank v. Wolas, 502 U. S. 151, 156 (1991)). To support
its proffered reading, petitioner advances arguments based
on pre-Code practice and policy considerations. We address
these arguments in turn.

A

Section 506(c)’s provision for the charge of certain admin-
istrative expenses against lienholders continues a practice
that existed under the Bankruptcy Act of 1898, see, e.g.,
In re Tyne, 257 F. 2d 310, 312 (CA7 1958); 4 Collier on Bank-
ruptey, supra, §506.05[1]. It was not to be found in the text
of the Act, but traced its origin to early cases establish-
ing an equitable principle that where a court has cus-
tody of property, costs of administering and preserving the
property are a dominant charge, see, e.g., Bronson v. La
Crosse & Milwaukee R. Co., 1 Wall. 405, 410 (1864); Atlantic
Trust Co. v. Chapman, 208 U. S. 360, 376 (1908). It was the
norm that recovery of costs from a secured creditor would
be sought by the trustee, see, e. g., Textile Banking Co. v.
Widener, 265 F. 2d 446, 453-454 (CA4 1959); Tyne, supra,
at 312. Petitioner cites a number of lower court cases, how-
ever, in which—without meaningful discussion of the point—
parties other than the trustee were permitted to pursue such
charges under the Act, sometimes simultaneously with the
trustee’s pursuit of his own expenses, see, e. g., First Western
Savings and Loan Assn. v. Anderson, 252 F. 2d 544, 547-548
(CA9 1958); In re Louisville Storage Co., 21 F. Supp. 897, 898
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(WD Kjy. 1936), aff’d, 93 F. 2d 1008 (CA6 1938), but sometimes
independently, see In re Chapman Coal Co., 196 F. 2d 779,
780 (CA7 1952); In re Rotary Tire & Rubber Co., 2 F. 2d 364
(CA6 1924). Petitioner also relies on early decisions of this
Court allowing individual claimants to seek recovery from
secured assets, see Louisville, E. & St. L. R. Co. v. Wilson,
138 U. S. 501, 506 (1891); Burnham v. Bowen, 111 U. S. 776,
779, 783 (1884); New York Dock Co. v. S. S. Poznan, 274 U. S.
117, 121 (1927). Wilson and Burnham involved equity re-
ceiverships, and were not only pre-Code, but predate the
Bankruptey Act of 1898 that the Code replaced; while New
York Dock was a case arising in admiralty.

It is questionable whether these precedents establish a
bankruptcy practice sufficiently widespread and well rec-
ognized to justify the conclusion of implicit adoption by the
Code. We have no confidence that the allowance of re-
covery from collateral by nontrustees is “the type of ‘rule’
that . . . Congress was aware of when enacting the Code.”
United States v. Ron Pair Enterprises, Inc., 489 U.S., at
246. Cf. Dewsnup v. Timm, 502 U. S. 410, 418 (1992) (re-
lying on “clearly established” pre-Code practice); Kelly v.
Robinson, 479 U. S. 36, 46 (1986) (giving weight to pre-Code
practice that was “widely accepted” and “established”). In
any event, while pre-Code practice “informs our under-
standing of the language of the Code,” id., at 44, it cannot
overcome that language. It is a tool of construction, not
an extratextual supplement. We have applied it to the
construction of provisions which were “subject to inter-
pretation,” id., at 50, or contained “ambiguity in the text,”
Dewsnup, supra, at 417.  “[W]here the meaning of the Bank-
ruptey Code’s text is itself clear . . . its operation is unim-
peded by contrary . . . prior practice,” BFP v. Resolution
Trust Corporation, 511 U. S. 531, 546 (1994) (internal quota-
tion marks omitted). See, e. g., Pennsylvania Dept. of Pub-
lic Welfare v. Davenport, 495 U. S. 552, 563 (1990); United
States v. Ron Pair Enterprises, Inc., supra, at 245-246.
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In this case, we think the language of the Code leaves
no room for clarification by pre-Code practice. If §506(c)
provided only that certain costs and expenses could be re-
covered from property securing a secured claim, without
specifying any particular party by whom the recovery could
be pursued, the case would be akin to those in which we
used prior practice to fill in the details of a pre-Code concept
that the Code had adopted without elaboration. See, e.g.,
United States v. Noland, 517 U. S. 535, 539 (1996) (looking
to pre-Code practice in interpreting Code’s reference to
“principles of equitable subordination”); Midlantic Nat.
Bank v. New Jersey Dept. of Environmental Protection, 474
U. S. 494, 501 (1986) (codification of trustee’s abandonment
power held to incorporate established exceptions). Here,
however, it is not the unelaborated concept but only a spe-
cifically narrowed one that has been adopted: a rule allowing
the charge of costs to secured assets by the trustee. Pre-
Code practice cannot transform §506(c)’s reference to “the
trustee” to “the trustee and other parties in interest.”

B

Finally, petitioner argues that its reading is necessary
as a matter of policy, since in some cases the trustee may
lack an incentive to pursue payment. Section 506(c) must
be open to nontrustees, petitioner asserts, lest secured credi-
tors enjoy the benefit of services without paying for them.
Moreover, ensuring that administrative claimants are com-
pensated may also serve purposes beyond the avoidance of
unjust enrichment. To the extent that there are circum-
stances in which the trustee will not use the section although
an individual creditor would,* allowing suits by nontrustees

4The frequency with which such circumstances arise may depend in
part on who ultimately receives the recovery obtained by a trustee under
§506(c). Petitioner argues that it goes to the party who provided the
services that benefited collateral (assuming that party has not already
been compensated by the estate). Respondent argues that this read-
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could encourage the provision of postpetition services to
debtors on more favorable terms, which would in turn fur-
ther bankruptcy’s goals.

Although these concerns may be valid, it is far from clear
that the policy implications favor petitioner’s position. The
class of cases in which §506(c) would lie dormant without
nontrustee use is limited by the fact that the trustee is
obliged to seek recovery under the section whenever his
fiduciary duties so require. And limiting §506(c) to the
trustee does not leave those who provide goods or services
that benefit secured interests without other means of pro-
tecting themselves as against other creditors: They may in-
sist on cash payment, or contract directly with the secured
creditor, and may be able to obtain superpriority under
§364(c)(1) or a security interest under §§364(c)(2), (3), or
§364(d). And of course postpetition creditors can avoid
unnecessary losses simply by paying attention to the status
of their accounts, a protection which, by all appearances,
petitioner neglected here.

On the other side of the ledger, petitioner’s reading would
itself lead to results that seem undesirable as a matter of
policy. In particular, expanding the number of parties who
could use §506(c) would create the possibility of multiple
administrative claimants seeking recovery under the sec-

ing, like a reading that allows creditors themselves to use §506(c), upsets
the Code’s priority scheme by giving administrative claimants who bene-
fit collateral an effective priority over others—allowing, for example, a
Chapter 11 administrative creditor (like petitioner) to obtain payment via
§506(c) while Chapter 7 administrative creditors remain unpaid, despite
§726(b)’s provision that Chapter 7 administrative claims have priority
over Chapter 11 administrative claims. Thus, respondent asserts that a
trustee’s recovery under §506(c) simply goes into the estate to be dis-
tributed according to the Code’s priority provisions. Since this case does
not involve a trustee’s recovery under §506(c), we do not address this
question, or the related question whether the trustee may use the pro-
vision prior to paying the expenses for which reimbursement is sought,
see In re K & L Lakeland, Inc., 128 F. 3d 203, 207, 212 (CA4 1997).
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tion. Each such claim would require inquiry into the ne-
cessity of the services at issue and the degree of benefit
to the secured creditor. Allowing recovery to be sought at
the behest of parties other than the trustee could therefore
impair the ability of the bankruptey court to coordinate pro-
ceedings, as well as the ability of the trustee to manage the
estate. Indeed, if administrative claimants were free to
seek recovery on their own, they could proceed even where
the trustee himself planned to do so. See, e. g., In re Bluff-
ton Castings Corp., 224 B. R. 902, 904 (Bkrtcy. Ct. ND Ind.
1998).> Further, where unencumbered assets were scarce,
creditors might attempt to use §506(c) even though their
claim to have benefited the secured creditor was quite weak.
The possibility of being targeted for such claims by various
administrative claimants could make secured creditors less
willing to provide postpetition financing.

In any event, we do not sit to assess the relative merits
of different approaches to various bankruptcy problems. It
suffices that the natural reading of the text produces the
result we announce. Achieving a better policy outcome—if
what petitioner urges is that—is a task for Congress, not

5We do not address whether a bankruptcy court can allow other in-
terested parties to act in the trustee’s stead in pursuing recovery under
§506(c). Amict American Insurance Association and National Union Fire
Insurance Co. draw our attention to the practice of some courts of allowing
creditors or creditors’ committees a derivative right to bring avoidance
actions when the trustee refuses to do so, even though the applicable
Code provisions, see 11 U. S. C. §§544, 545, 547(b), 548(a), 549(a), mention
only the trustee. See, e. g., In re Gibson Group, Inc., 66 F. 3d 1436, 1438
(CA6 1995). Whatever the validity of that practice, it has no analogous
application here, since petitioner did not ask the trustee to pursue pay-
ment under §506(c) and did not seek permission from the Bankruptcy
Court to take such action in the trustee’s stead. Petitioner asserted an
independent right to use §506(c), which is what we reject today. Cf. In re
Xonics Photochemical, Inc., 841 F. 2d 198, 202-203 (CA7 1988) (holding
that creditor had no right to bring avoidance action independently, but
noting that it might have been able to seek to bring derivative suit).
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the courts. Kawaauhauw v. Geiger, 523 U. S. 57, 64 (1998);
Noland, 517 U. S., at 541-542, n. 3; Wolas, 502 U. S., at 162.

* * *

We have considered the other points urged by petitioner
and find them to be without merit. We conclude that 11
U. S. C. §506(c) does not provide an administrative claimant
an independent right to use the section to seek payment of
its claim. The judgment of the Eighth Circuit is affirmed.

It is so ordered.
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While debtor Stoecker was its president, a now-defunct Illinois company
purchased a plane out of State and moved it to Illinois. Respondent
claims that this purchase was subject to the State’s use tax. When
such tax is unpaid, respondent issues a Notice of Tax Liability to the
taxpayer and may issue a Notice of Penalty Liability against any cor-
porate officer responsible for paying the tax who willfully fails to file
the return or make the payment. By the time respondent discovered
that the tax was unpaid in this case, the company was defunct and
Stoecker was in bankruptcy, with petitioner as his trustee. Respond-
ent filed, inter alia, a Notice of Penalty Liability against Stoecker. The
fact that there was no affirmative proof that he was responsible for or
willfully evaded the payment was not dispositive, for Illinois law shifts
the burden of proof, both on production and persuasion, to the respon-
sible officer once a Notice of Penalty Liability is issued. The Seventh
Circuit ruled for respondent, holding that the burden of proof remained
with petitioner, just as it would have been on Stoecker had the proceed-
ings taken place outside of bankruptey, and finding that petitioner had
not satisfied the burden of persuasion.

Held: When the substantive law creating a tax obligation puts the burden
of proof on a taxpayer, the burden of proof on the tax claim in bank-
ruptey court remains where the substantive law put it (in this case, on
the trustee in bankruptcy). Pp. 20-26.

(@) Creditors’ entitlements in bankruptey arise from the underlying
substantive law creating the debtor’s obligation, subject to any qualify-
ing or contrary Bankruptcy Code provisions. See Butner v. United
States, 440 U. S. 48, 55. The basic federal rule in bankruptcy is that
state law governs the substance of claims. Id., at 57. In this case,
Illinois tax law establishes the estate’s obligation to respondent, placing
the burden of proof on the responsible officer. That burden of proof is
a substantive aspect of such a claim, given its importance to the out-
come of cases. See, e.g., Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U. S. 267, 271. Tax law is no
candidate for exception from the general rule, for the very fact that the
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burden has often been shifted to the taxpayer indicates how critical it is.
Several compelling rationales for this shift—the government’s vital in-
terest in acquiring its revenue, the taxpayer’s readier access to the rele-
vant information, and the importance of encouraging voluntary com-
pliance—are powerful justifications not to be disregarded lightly. The
Bankruptcy Code makes no provision for altering the burden of proof
on a tax claim, and its silence indicates that no change was intended.
Pp. 20-22.

(b) The trustee’s appeals to Code silence are rejected. The state of
pre-Code law does not indicate that the Code is silent because it was
predicated on an alteration of the substantive law of obligations once
a taxpayer enters bankruptcy. And although Vanston Bondholders
Protective Comm. v. Green, 329 U. S. 156, suggested that “allowance”
of claims is a federal matter, that case concerned distribution of assets,
not the validity of claims in the first instance, which, Vanston specifi-
cally states, is to be determined by reference to state law, id., at 161.
Nor is the trustee helped by the reference, in City of New York v. Saper,
336 U. S. 328, 332, to “prov[ing]” government claims in the same manner
as other debts, for that reference was to the procedure by which proof
of claim was submitted, not to the validity of the claim. Finally, the
trustee’s argument that the Code-mandated priority enjoyed by taxing
authorities over other creditors requires a compensating equality of
treatment when it comes to demonstrating validity of claims distorts a
bankruptey court’s legitimate powers and begs the question about the
relevant principle of equality. Pp. 22-26.

179 F. 3d 546, affirmed.

SOUTER, J., delivered the opinion for a unanimous Court.

Robert Radasevich argued the cause for petitioner. With
him on the briefs were Phil C. Neal, David A. Eide, and
John W. Guarisco.

A. Benjamin Goldgar, Assistant Attorney General of Illi-
nois, argued the cause for respondent. With him on the
brief were James E. Ryan, Attorney General, Joel D. Ber-
tocchi, Solicitor General, and James D. Newbold, Assistant
Attorney General.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Waxman, Act-
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g Assistant Attorney General Junghans, Kent L. Jones,
Kenneth L. Greene, and Steven W. Parks.*

JUSTICE SOUTER delivered the opinion of the Court.

The question raised here is who bears the burden of proof
on a tax claim in bankruptcy court when the substantive
law creating the tax obligation puts the burden on the tax-
payer (in this case, the trustee in bankruptcy). We hold
that bankruptcy does not alter the burden imposed by the
substantive law.

I

The issue of state tax liability in question had its genesis
in the purchase of an airplane by Chandler Enterprises, Inc.,
a now-defunct Illinois company. William J. Stoecker, for
whom petitioner Raleigh is the trustee in bankruptecy, was
president of Chandler in 1988, when Chandler entered into a
lease-purchase agreement for the plane, moved it to Illinois,

*Briefs of amict curiae urging affirmance were filed for the Pension
Benefit Guaranty Corporation by James J. Keightley, William G. Beyer,
Israel Goldowitz, Nathaniel Rayle, and Charles G. Cole; for the State of
New Mexico et al. by Patricia A. Madrid, Attorney General of New Mex-
ico, Donald F. Harris, Special Assistant Attorney General, and James L
Shepard, joined by the Attorneys General for their respective States as
follows: Janet Napolitano of Arizona, Bill Lockyer of California, Ken Sal-
azar of Colorado, Richard Blumenthal of Connecticut, M. Jane Brady of
Delaware, Robert A. Butterworth of Florida, Thomas J. Miller of Iowa,
Carla J. Stovall of Kansas, Richard P. Ieyoub of Louisiana, Andrew Ket-
terer of Maine, J. Joseph Curran, Jr., of Maryland, Thomas F. Reilly of
Massachusetts, Jennifer M. Granholm of Michigan, Mike Hatch of Minne-
sota, Jeremiah W. (Jay) Nixon of Missouri, Joseph P. Mazurek of Montana,
Don Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, John J.
Farmer, Jr., of New Jersey, Heidi Heitkamp of North Dakota, Betty D.
Montgomery of Ohio, Hardy Myers of Oregon, D. Michael Fisher of Penn-
sylvania, Sheldon Whitehouse of Rhode Island, Mark Barnett of South
Dakota, Paul G. Summers of Tennessee, Jan Graham of Utah, William
H. Sorrell of Vermont, Christine O. Gregoire of Washington, and Gay
Woodhouse of Wyoming; and for the Council of State Governments et al.
by Richard Ruda, James I. Crowley, and Steven H. Goldblaitt.
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and ultimately took title under the agreement. See In re
Stoecker, 179 F. 3d 546, 548 (CA7 1999).

According to respondent State Department of Revenue,
the transaction was subject to the Illinois use tax, a sales-tax
substitute imposed on Illinois residents such as Chandler
who buy out of State. If the seller does not remit the tax,
the buyer must, and, when buying a plane, must file a return
and pay the tax within 30 days after the aircraft enters the
State. Ill. Comp. Stat., ch. 35, §105/10 (1999). Chandler
failed to do this.

When the State discovers a failure to file and pay taxes,
its Department of Revenue (the respondent here) determines
the amount of tax due and issues a Notice of Tax Liability
to the taxpayer. §§105/12,120/4. Unless the taxpayer pro-
tests within the time provided, the assessment becomes final,
though still subject to judicial review in the Illinois circuit
court. §§120/4, 12.

Illinois law also provides that any corporate officer “who
has the control, supervision or responsibility of filing returns
and making payment of the amount of any . . . tax . .. who
wilfully fails to file the return or make the payment . . .
shall be personally liable for a penalty equal to the total
amount of tax unpaid by the [corporation].” §735/3-7. The
department determines the amount, and its determination
is “prima facie evidence of a penalty due,” ibid., though a
Notice of Penalty Liability issued under this provision is
open to challenge much like the antecedent Notice of Tax
Liability.

By the time the department discovered the unpaid tax
in this case, Chandler was defunct and Stoecker was in
bankruptcy. The department issued both a Notice of Tax
Liability against Chandler and a Notice of Penalty Liability
against Stoecker. See 179 F. 3d, at 549.

The record evidence about Chandler’s operations is mini-
mal. A person named Pluhar acted as its financial officer.
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There is no evidence directly addressing Stoecker’s role in
the filing of Chandler’s tax returns or the payment of any
taxes, and so no affirmative proof that he either was re-
sponsible for or willfully evaded the payment of the use tax,
see id., at 550. This evidentiary dearth is not necessarily
dispositive, however, due to the provision of Illinois law
shifting the burden of proof, on both production and per-
suasion, to the responsible officer once a Notice of Penalty
Liability is issued, see Branson v. Department of Revenue,
168 T1l. 2d 247, 256-261, 659 N. E. 2d 961, 966-968 (1995).
The Court of Appeals for the Seventh Circuit accordingly
ruled for the Department of Revenue. 179 F. 3d, at 550.

The Court of Appeals thought the trustee may have satis-
fied his burden of production by identifying Pluhar as the
financial officer but, in any event, had not satisfied his burden
of persuasion. Because Stoecker was the president and, as
far as the record showed, he and Pluhar were the only offi-
cers, each would have been involved in Chandler’s tax affairs.
Ibid. While it is true that failure to pay must be willful
(at least grossly negligent) to justify the penalty under Illi-
nois law, see Branson, supra, at 254-255, 659 N. E. 2d, at
965, and true that Chandler had an opinion letter from a
reputable lawyer that no tax was due because of certain de-
tails of the lease-purchase agreement, there was no evidence
that Stoecker ever saw the letter or relied on it, and nothing
else bearing on the issue of willfulness. See 179 F. 3d, at
550-551.

Obviously, the burden of proof was critical to the reso-
lution of the case, which the Department of Revenue won
because the Court of Appeals held that the burden remained
on the trustee, just as it would have been on the taxpayer
had the proceedings taken place outside of bankruptey. The
Courts of Appeals are divided on this point: the Seventh
Circuit joined the Third and Fourth Circuits in leaving the
burden on the taxpayer. See Resyn Corp. v. United States,
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851 F. 2d 660, 663 (CA3 1988); In re Landbank Equity Corp.,
973 F. 2d 265, 270-271 (CA4 1992). The Courts of Appeals
for the Fifth, Eighth, Ninth, and Tenth Circuits have come
out the other way. See In re Placid Oil Co., 988 F. 2d 554,
557 (CA5 1993); In re Brown, 82 F. 3d 801, 804-805 (CAS8
1996); In re Macfarlane, 83 F. 3d 1041, 1044-1045 (CA9 1996),
cert. denied, 520 U. S. 1115 (1997); In re Fullmer, 962 F. 2d
1463, 1466 (CA10 1992). We granted certiorari to resolve
the issue, 528 U. S. 1068 (2000), and now affirm.

II

Creditors’ entitlements in bankruptcy arise in the first
instance from the underlying substantive law creating the
debtor’s obligation, subject to any qualifying or contrary
provisions of the Bankruptcy Code. See Butner v. United
States, 440 U. S. 48, 55 (1979); Vanston Bondholders Pro-
tective Comm. v. Green, 329 U. S. 156, 161-162 (1946). The
“pasic federal rule” in bankruptcy is that state law governs
the substance of claims, Butner, supra, at 57, Congress hav-
ing “generally left the determination of property rights in
the assets of a bankrupt’s estate to state law,” 440 U. S., at 54
(footnote omitted). “Unless some federal interest requires a
different result, there is no reason why [the state] interests
should be analyzed differently simply because an interested
party is involved in a bankruptcy proceeding.” Id., at 55.
In this case, the bankruptcy estate’s obligation to the Illi-
nois Department of Revenue is established by that State’s
tax code, which puts the burden of proof on the responsible
officer of the taxpayer, see Branson, supra, at 260-262, 659
N. E. 2d, at 968.

The scope of the obligation is the issue here. Do the
State’s right and the taxpayer’s obligation include the bur-
den of proof? Our cases point to an affirmative answer.
Given its importance to the outcome of cases, we have long
held the burden of proof to be a “substantive” aspect of a
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claim. See, e. g., Director, Office of Workers’ Compensation
Programs v. Greenwich Collieries, 512 U. S. 267, 271 (1994);
Dick v. New York Life Ins. Co., 359 U.S. 437, 446 (1959);
Garrett v. Moore-McCormack Co., 317 U. S. 239, 249 (1942).
That is, the burden of proof is an essential element of the
claim itself; one who asserts a claim is entitled to the burden
of proof that normally comes with it.

Tax law is no candidate for exception from this general
rule, for the very fact that the burden of proof has often
been placed on the taxpayer indicates how critical the bur-
den rule is, and reflects several compelling rationales: the
vital interest of the government in acquiring its lifeblood,
revenue, see Arkansas v. Farm Credit Servs. of Central
Ark., 520 U. S. 821, 826 (1997); the taxpayer’s readier access
to the relevant information, see United States v. Rexach,
482 F. 2d 10, 16 (CA1), cert. denied, 414 U. S. 1039 (1973);
and the importance of encouraging voluntary compliance
by giving taxpayers incentives to self-report and to keep
adequate records in case of dispute, see United States v.
Bisceglia, 420 U.S. 141, 145 (1975). These are powerful
justifications not to be disregarded lightly.!

Congress of course may do what it likes with entitlements
in bankruptcy, but there is no sign that Congress meant to
alter the burdens of production and persuasion on tax claims.
The Code in several places, to be sure, establishes particular
burdens of proof. See, e.g., 11 U.S. C. §362(g) (relief from
automatic stay), §363(0) (adequate protection for creditors),

1Tt is true that a trustee may have less access to the facts than a tax-
payer with personal knowledge, but the trustee takes custody of the tax-
payer’s records, see 11 U.S. C. §521(4), and may have greater access to
the taxpayer than a creditor. Even if the trustee’s advantage is some-
what less than the original taxpayer’s, the difference hardly overcomes
the compelling justifications for shifting the burden of proof. The gov-
ernment, of course, is in no better position than it ever was, and remains
without access to sources of proof when the taxpayer has not kept suffi-
cient documentation.



22 RALEIGH ». ILLINOIS DEPT. OF REVENUE

Opinion of the Court

§364(d)(2) (same), §547(g) (avoidability of preferential trans-
fer), §1129(d) (confirmation of plan for purpose of avoiding
taxes). But the Code makes no provision for altering the
burden on a tax claim, and its silence says that no change

was intended.?
II1

The trustee looks for an advantage in the very silence of
the Code, however, first by arguing that actual, historical
practice favored trustees under the Bankruptcy Act of 1898
and various pre-Code revisions up to the current Code’s en-
actment in 1978. He says that courts operating in the days
of the Bankruptcy Act, which was silent on the burden to
prove the validity of claims, almost uniformly placed the
burden on those seeking a share of the bankruptcy estate.
Because the Code generally incorporates pre-Code practice
in the absence of explicit revision, the argument goes, and
because the Code is silent here, we should follow the pre-
Code practice even when this would reverse the burden
imposed outside bankruptcy. This tradition makes sense,
petitioner urges, because in bankruptcy tax authorities are
no longer opposed to the original taxpayer, and the choice
is no longer merely whether the tax claim is paid but
whether other innocent creditors must share the bankruptey
estate with the taxing government.

We, however, find history less availing to the trustee than
he says. While some pre-Code cases put the burden of proof

2The legislative history indicates that the burden of proof on the issue
of establishing claims was left to the Rules of Bankruptcy Procedure.
See S. Rep. No. 95-989, p. 62 (1978); H. R. Rep. No. 95-595, p. 352 (1977).
The Bankruptcy Rules are silent on the burden of proof for claims; while
Federal Rule of Bankruptcy Procedure 3001(f) provides that a proof of
claim (the name for the proper form for filing a claim against a debtor) is
“prima facie evidence of the validity and amount of the claim,” this rule
does not address the burden of proof when a trustee disputes a claim.
The Rules thus provide no additional guidance.
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on taxing authorities,® others put it on the trustee,* and still
others cannot be fathomed.> This state of things is the end
of the argument, for without the weight of solid authority on
the trustee’s side, we cannot treat the Code as predicated
on an alteration of the substantive law of obligations once a
taxpayer enters bankruptey. Cf. United Sav. Assn. of Tex.
v. Timbers of Inwood Forest Associates, Ltd., 484 U. S. 365,
381-382 (1988) (“The at best divided [pre-Code] authority . . .
removes all cause for wonder that the alleged departure
from it should not have been commented upon in the legisla-
tive history”).

The trustee makes a different appeal to Code silence in
pointing to language in Vamston Bondholders Protective
Comm. v. Green, 329 U. S. 156 (1946), suggesting that “allow-
ance” of claims is a federal matter. But “allowance” re-
ferred to the ordering of valid claims when that case was
decided, see id., at 162-163, and Vanston, in fact, concerned

3See, e. g., United States v. Sampsell, 224 F. 2d 721, 722-723 (CA9 1955);
In re Avien, Inc., 390 F. Supp. 1335, 1341-1342 (EDNY 1975), aff’d, 532
F. 2d 273 (CA2 1976); In re Gorgeous Blouse Co., 106 F. Supp. 465 (SDNY
1952); see also In re Highway Comnstr. Co., 105 F. 2d 863, 866 (CA6 1939)
(apparently accepting lower court’s placement of burden of proof on tax
authority).

4See, e. g., In re Uneco, Inc., 532 F. 2d 1204, 1207 (CA8 1976); Paschal
v. Blieden, 127 F. 2d 398, 401-402 (CA8 1942); In re Lang Body Co., 92
F. 2d 338, 341 (CA6 1937), cert. denied sub nom. Hipp v. Boyle, 303 U. S.
637 (1938); United States v. Knox-Powell-Stockton Co., 83 F. 2d 423, 425
(CA9), cert. denied, 299 U. S. 573 (1936). Some of these cases, such as
Paschal and Lang Body Co., appear to confuse the burden of production
(which ceases to be relevant upon presentation of a trustee’s case) with
the burden of persuasion, under tax statutes that shift the entire burden
of proof to the taxpayer. Whatever we make of their reasoning, these
cases do not follow the rule whose pedigree petitioner wishes to establish.

5See, e. g., Fiori v. Rothensies, 99 F. 2d 922 (CA3 1938) (per curiam,)
(discussing prima facie value of tax authority’s claim, but failing to discuss
burden of proof); Dickinson v. Riley, 86 F.2d 385 (CA8 1936) (resolving
claim without reference to burden of proof); In re Clayton Magazines,
Inc., 77 F. 2d 852 (CA2 1935) (same).
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distribution of assets, not the validity of claims in the first
instance, see In re Highland Superstores, Inc., 154 F. 3d 573,
578 (CA6 1998); Fahs v. Martin, 224 F. 2d 387, 394-395 (CA5
1955). The burden of proof rule in question here bears only
on validity, and as to that the Vanston opinion specifically
states that “[wlhat claims of creditors are valid and sub-
sisting obligations . . . is to be determined by reference to
state law.” 329 U. S., at 161 (footnote omitted). Nor is the
trustee helped by City of New York v. Saper, 336 U. S. 328,
332 (1949), which mentions “prov[ing]” government claims
in the same manner as other debts; the reference was to
the procedure by which proof of claim was submitted and
not to the validity of the claim. While it is true that federal
law has generally evolved to impose the same procedural re-
quirements for claim submission on tax authorities as on
other creditors, tbid., nothing in that evolution has touched
the underlying laws on the elements sufficient to prove a
valid state claim.

Finally, the trustee argues that the Code-mandated pri-
ority enjoyed by taxing authorities over other creditors, see
11 U.S. C. §§507(a), 503(b)(1)(B), requires a compensating
equality of treatment when it comes to demonstrating va-
lidity of claims. But we think his argument distorts the
legitimate powers of a bankruptey court and begs the ques-
tion about the relevant principle of equality.

Bankruptcy courts do indeed have some equitable powers
to adjust rights between creditors. See, e. g., §510(c) (equi-
table subordination). That is, within the limits of the Code,
courts may reorder distributions from the bankruptcy es-
tate, in whole or in part, for the sake of treating legitimate
claimants to the estate equitably. But the scope of a bank-
ruptey court’s equitable power must be understood in the
light of the principle of bankruptcy law discussed already,
that the validity of a claim is generally a function of under-
lying substantive law. Bankruptcy courts are not author-
ized in the name of equity to make wholesale substitution
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of underlying law controlling the validity of creditors’ enti-
tlements, but are limited to what the Bankruptcy Code itself
provides. See United States v. Reorganized CF&I Fabrica-
tors of Utah, Inc., 518 U.S. 213, 228-229 (1996); United
States v. Noland, 517 U. S. 535, 543 (1996).

Moreover, even on the assumption that a bankruptey court
were to have a free hand, the case for a rule placing the
burden of proof uniformly on all bankruptcy creditors is not
self-evidently justified by the trustee’s invocation of equality.
Certainly the trustee has not shown that equal treatment
of all bankruptcy creditors in proving debts is more com-
pelling than equal treatment of comparable creditors in and
out of bankruptecy. The latter sort of equality can be pro-
vided by a bankruptcy court as a matter of course, whereas
the trustee’s notion of equality could not be uniformly ob-
served consistently with other bankruptey principles. Con-
sider the case when tax litigation is pending at the time
the taxpayer files for bankruptcy. The tax litigation will
be subject to an automatic stay, but the stay can be lifted by
the bankruptcy court for cause, see 11 U.S. C. §362(d)(1),
which could well include, among other things, a lack of good
faith in attempting to avoid tax proceedings, or in attempt-
ing to favor private creditors who might escape the disad-
vantage of a priority tax claim under the trustee’s proposed
rule. See generally 3 Collier on Bankruptey ¥ 362.07[6][al,
pp. 362-101 to 362-102 (rev. 15th ed. 2000) (noting that bad
faith commencement of case justifies lifting stay); Internal
Revenue Service v. Bacha, 166 B. R. 611, 612 (Bkrtcy. Ct.
Md. 1993) (lifting automatic stay when bankruptey filing was
attempt to avoid tax proceedings). If the bankruptey court
exercises its discretion to lift the stay, the burden of proof
will be on the taxpayer in the pre-existing tax litigation, and
a tax liability determination will be final. See 11 U. S. C.
§505(a)(2)(A). We see no reason that Congress would have
intended the burden of proof (and consequent vindication
of this trustee’s vision of equality) to depend on whether
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tax authorities have initiated proceedings against a debtor
before a bankruptcy filing. Thus, the uncertainty and in-
creased complexity that would be generated by the trustee’s
position is another reason to stick with the simpler rule, that
in the absence of modification expressed in the Bankruptey
Code the burden of proof on a tax claim in bankruptey re-
mains where the substantive tax law puts it.
The judgment of the Court of Appeals is affirmed.

It is so ordered.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 99-166. Argued February 22, 2000—Decided June 5, 2000

As part of a plea agreement, respondent promised to provide the Inde-
pendent Counsel investigating matters relating to the Whitewater De-
velopment Corporation with information relevant to his investigation.
Subsequently, the Independent Counsel served respondent with a sub-
poena calling for the production of 11 categories of documents before a
grand jury in Little Rock, Arkansas. Respondent appeared before that
jury, invoked his Fifth Amendment privilege against self-incrimination,
and refused to state whether he had the documents. The prosecutor
then produced an order obtained pursuant to 18 U.S.C. §6003(a) di-
recting respondent to respond to the subpoena and granting him im-
munity to the extent allowed by law. Respondent produced 13,120
pages of documents and testified that those were all of the responsive
documents in his control. The Independent Counsel used the docu-
ments’ contents in an investigation that led to this indictment of re-
spondent on tax and fraud charges. The District Court dismissed the
indictment on the ground that the Independent Counsel’s use of the
subpoenaed documents violated 18 U. 8. C. §6002—which provides for
use and derivative-use immunity—because all of the evidence he would
offer against respondent at trial derived either directly or indirectly
from the testimonial aspects of respondent’s immunized act of pro-
ducing the documents. In vacating and remanding, the Court of Ap-
peals directed the District Court to determine the extent and detail
of the Government’s knowledge of respondent’s financial affairs on the
day the subpoena issued. If the Government could not demonstrate
with reasonable particularity a prior awareness that the documents
sought existed and were in respondent’s possession, the indictment was
tainted. Acknowledging that he could not satisfy the reasonable par-
ticularity standard, the Independent Counsel entered into a conditional
plea agreement providing for dismissal of the indictment unless this
Court’s disposition of the case makes it reasonably likely that respond-
ent’s immunity would not pose a significant bar to his prosecution. Be-
cause the agreement also provides for the entry of a guilty plea and a
sentence should this Court reverse, the case is not moot.
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Held: The indictment against respondent must be dismissed. Pp. 34-46.
(@) The Fifth Amendment protects a person from being “compelled
in any criminal case to be a witness against himself.” The word “wit-
ness” limits the relevant category of compelled incriminating communi-
cations to those that are “testimonial.” In addition, a person such as
respondent may be required to produce specific documents containing
incriminating assertions of fact or belief because the creation of those
documents was not “compelled” within the meaning of the privilege.
See Fisher v. United States, 425 U. S. 391. However, the act of produc-
ing subpoenaed documents may have a compelled testimonial aspect.
That act, as well as a custodian’s compelled testimony about whether he
has produced everything demanded, may certainly communicate infor-
mation about the documents’ existence, custody, and authenticity. It is
also well settled that compelled testimony communicating information
that may lead to incriminating evidence is privileged even if the infor-
mation itself is not inculpatory. Pp. 34-38.

(b) Section 6002 is constitutional because the scope of the “use
and derivative-use” immunity it provides is coextensive with the scope
of the constitutional privilege against self-incrimination. Kastigar v.
United States, 406 U.S. 441. When a person is prosecuted for mat-
ters related to immunized testimony, the prosecution has an affirmative
duty to prove that the evidence it proposes to use is derived from a
legitimate source wholly independent of that testimony. Id., at 460.
This ensures that the grant of immunity leaves the witness and the
Government in substantially the same position as if the witness had
claimed his privilege in the grant’s absence. The compelled testimony
relevant here is not to be found in the contents of the documents
produced, but is the testimony inherent in the act of producing those
documents. Pp. 38-40.

(¢) The fact that the Government does not intend to use the act
of production in respondent’s criminal trial leaves open the separate
question whether it has already made “derivative use” of the testi-
monial aspect of that act in obtaining the indictment and preparing
for trial. It clearly has. It is apparent from the subpoena’s text that
the prosecutor needed respondent’s assistance both to identify poten-
tial sources of information and to produce those sources. It is undeni-
able that providing a catalog of existing documents fitting within any
of the 11 broadly worded subpoena categories could provide a prosecu-
tor with a lead to incriminating evidence or a link in the chain of evi-
dence needed to prosecute. Indeed, that is what happened here: The
documents sought by one grand jury to see if respondent had violated
a plea agreement led to the return of an indictment by another grand
jury for offenses apparently unrelated to that agreement. The testimo-
nial aspect of respondent’s act of production was the first step in a chain
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of evidence leading to this prosecution. Thus, the Court cannot accept
the Government’s submission that respondent’s immunity did not pre-
clude its derivative use of the produced documents because its pos-
session of the documents was the fruit only of the simple physical act
of production. In addition, the Government misreads Fisher v. United
States, 425 U. S., at 411, and ignores United States v. Doe, 465 U. S.
605, in arguing that the communicative aspect of respondent’s act of
production is insufficiently testimonial to support a privilege claim
because the existence and possession of ordinary business records is
a “foregone conclusion.” Unlike the circumstances in Fisher, the Gov-
ernment has shown no prior knowledge of either the existence or the
whereabouts of the documents ultimately produced here. In Doe,
the Court found that the act of producing several broad categories of
general business records would involve testimonial self-incrimination.
Pp. 40-46.
167 F. 3d 552, affirmed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
ScALIA, KENNEDY, SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined.
THOMAS, J., filed a concurring opinion, in which SCALIA, J., joined, post,
p- 49. REHNQUIST, C. J, filed a dissenting statement, post, p. 49.

Ronald J. Mann argued the cause for the United States.
With him on the briefs were Robert W. Ray, Paul Rosen-
zweig, David G. Barger, and Karl N. Gellert.

Deputy Solicitor General Dreeben argued the cause for
the United States Department of Justice as amicus curiae
urging reversal. With him on the brief were Solicitor Gen-
eral Waxman, Assistant Attorney General Robinson, and
Malcolm L. Stewart.

John W. Nields, Jr., argued the cause for respondent.
With him on the brief was Laura S. Shores.*

JUSTICE STEVENS delivered the opinion of the Court.

The two questions presented concern the scope of a
witness’ protection against compelled self-incrimination:
(1) whether the Fifth Amendment privilege! protects a

*Kllen S. Podgor and Lisa Kemler filed a brief for the National Associa-
tion of Criminal Defense Lawyers as amicus curiae urging affirmance.

1“No person . . . shall be compelled in any criminal case to be a witness
against himself.” U.S. Const., Amdt. 5.
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witness from being compelled to disclose the existence of
incriminating documents that the Government is unable to
describe with reasonable particularity; and (2) if the wit-
ness produces such documents pursuant to a grant of im-
munity, whether 18 U. S. C. §6002 prevents the Government
from using them to prepare criminal charges against him.?

I

This proceeding arises out of the second prosecution of
respondent, Webster Hubbell, commenced by the Inde-
pendent Counsel appointed in August 1994 to investigate
possible violations of federal law relating to the Whitewater
Development Corporation. The first prosecution was termi-
nated pursuant to a plea bargain. In December 1994, re-
spondent pleaded guilty to charges of mail fraud and tax
evasion arising out of his billing practices as a member of
an Arkansas law firm from 1989 to 1992, and was sentenced
to 21 months in prison. In the plea agreement, respondent
promised to provide the Independent Counsel with “full,
complete, accurate, and truthful information” about matters
relating to the Whitewater investigation.

The second prosecution resulted from the Independent
Counsel’s attempt to determine whether respondent had vio-

2Section 6002 provides: “Whenever a witness refuses, on the basis of
his privilege against self-incrimination, to testify or provide other infor-
mation in a proceeding before or ancillary to—

“(1) a court or grand jury of the United States,

“(2) an agency of the United States, or

“(3) either House of Congress, a joint committee of the two Houses, or
a committee or a subcommittee of either House,

“and the person presiding over the proceeding communicates to the wit-
ness an order issued under this title, the witness may not refuse to comply
with the order on the basis of his privilege against self-incrimination; but
no testimony or other information compelled under the order (or any infor-
mation directly or indirectly derived from such testimony or other infor-
mation) may be used against the witness in any criminal case, except a
prosecution for perjury, giving a false statement, or otherwise failing to
comply with the order.”
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lated that promise. In October 1996, while respondent was
incarcerated, the Independent Counsel served him with a
subpoena duces tecum calling for the production of 11 catego-
ries of documents before a grand jury sitting in Little Rock,
Arkansas. See Appendix, infra. On November 19, he ap-
peared before the grand jury and invoked his Fifth Amend-
ment privilege against self-incrimination. In response to
questioning by the prosecutor, respondent initially refused
“to state whether there are documents within my possession,
custody, or control responsive to the Subpoena.” App. 62.
Thereafter, the prosecutor produced an order, which had
previously been obtained from the District Court pursuant
to 18 U. S. C. §6003(a),® directing him to respond to the sub-
poena and granting him immunity “to the extent allowed by
law.”* Respondent then produced 13,120 pages of docu-
ments and records and responded to a series of questions
that established that those were all of the documents in his
custody or control that were responsive to the commands in
the subpoena, with the exception of a few documents he
claimed were shielded by the attorney-client and attorney
work-product privileges.

The contents of the documents produced by respondent
provided the Independent Counsel with the information that
led to this second prosecution. On April 30, 1998, a grand
jury in the District of Columbia returned a 10-count indict-
ment charging respondent with various tax-related crimes
and mail and wire fraud.> The District Court dismissed the

3Section 6003(a) authorizes a district court to issue an order requir-
ing an “individual to give testimony or provide other information which
he refuses to give or provide on the basis of his privilege against self-
incrimination.” The effect of such an order is covered by § 6002, quoted
in n. 2, supra.

4In re Grand Jury Proceedings, No. GJ-96-3 (ED Ark., Nov. 14, 1996),
App. 60-61.

5Several of the counts in the indictment also named three other defend-
ants. Those charges are not relevant because (a) they have been dis-
missed with prejudice, and (b) the Fifth Amendment privilege asserted
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indictment relying, in part, on the ground that the Independ-
ent Counsel’s use of the subpoenaed documents violated
§6002 because all of the evidence he would offer against re-
spondent at trial derived either directly or indirectly from
the testimonial aspects of respondent’s immunized act of pro-
ducing those documents.® 11 F. Supp. 2d 25, 33-37 (DC
1998). Noting that the Independent Counsel had admitted
that he was not investigating tax-related issues when he is-
sued the subpoena, and that he had “ ‘learned about the unre-
ported income and other crimes from studying the records’
contents,”” the District Court characterized the subpoena as
“the quintessential fishing expedition.” Id., at 37.

The Court of Appeals vacated the judgment and remanded
for further proceedings. 167 F. 3d 552 (CADC 1999). The
majority concluded that the District Court had incorrectly
relied on the fact that the Independent Counsel did not have
prior knowledge of the contents of the subpoenaed docu-
ments. The question the District Court should have ad-
dressed was the extent of the Government’s independent
knowledge of the documents’ existence and authenticity, and
of respondent’s possession or control of them. It explained:

“On remand, the district court should hold a hearing in
which it seeks to establish the extent and detail of the
[Glovernment’s knowledge of Hubbell’s financial affairs
(or of the paperwork documenting it) on the day the sub-
poena issued. It is only then that the court will be in
a position to assess the testimonial value of Hubbell’s
response to the subpoena. Should the Independent
Counsel prove capable of demonstrating with reasonable

by respondent would not, in any event, affect the charges against those
other defendants.

5As an independent basis for dismissal, the District Court also con-
cluded that the Independent Counsel had exceeded his jurisdiction under
the Ethics in Government Act of 1978, as amended by the Independent
Counsel Reauthorization Act of 1994, 28 U. S. C. §§591-599. That holding
was reversed by the Court of Appeals and is not at issue here.
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particularity a prior awareness that the exhaustive lit-
any of documents sought in the subpoena existed and
were in Hubbell’s possession, then the wide distance evi-
dently traveled from the subpoena to the substantive
allegations contained in the indictment would be based
upon legitimate intermediate steps. To the extent that
the information conveyed through Hubbell’s compelled
act of production provides the necessary linkage, how-
ever, the indictment deriving therefrom is tainted.”
Id., at 581.

In the opinion of the dissenting judge, the majority failed
to give full effect to the distinction between the contents of
the documents and the limited testimonial significance of the
act of producing them. In his view, as long as the prosecu-
tor could make use of information contained in the docu-
ments or derived therefrom without any reference to the fact
that respondent had produced them in response to a sub-
poena, there would be no improper use of the testimonial
aspect of the immunized act of production. In other words,
the constitutional privilege and the statute conferring use
immunity would only shield the witness from the use of any
information resulting from his subpoena response “beyond
what the prosecutor would receive if the documents ap-
peared in the grand jury room or in his office unsolicited and
unmarked, like manna from heaven.”” Id., at 602.

On remand, the Independent Counsel acknowledged that
he could not satisfy the “reasonable particularity” standard
prescribed by the Court of Appeals and entered into a condi-
tional plea agreement with respondent. In essence, the
agreement provides for the dismissal of the charges unless
this Court’s disposition of the case makes it reasonably likely
that respondent’s “act [of] production immunity” would not

“Over the dissent of four judges, the Court of Appeals denied a sugges-
tion for rehearing en banc. App. to Pet. for Cert. 142a-143a.
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pose a significant bar to his prosecution. App. 106-107.
The case is not moot, however, because the agreement also
provides for the entry of a guilty plea and a sentence that
will not include incarceration if we should reverse and issue
an opinion that is sufficiently favorable to the Government
to satisfy that condition. Ibid. Despite that agreement, we
granted the Independent Counsel’s petition for a writ of cer-
tiorari in order to determine the precise scope of a grant
of immunity with respect to the production of documents
in response to a subpoena. 528 U.S. 926 (1999). We now
affirm.
II

It is useful to preface our analysis of the constitutional
issue with a restatement of certain propositions that are not
in dispute. The term “privilege against self-incrimination”
is not an entirely accurate description of a person’s constitu-
tional protection against being “compelled in any criminal
case to be a witness against himself.”

The word “witness” in the constitutional text limits the
relevant category of compelled incriminating communica-
tions to those that are “testimonial” in character.®? As Jus-
tice Holmes observed, there is a significant difference be-
tween the use of compulsion to extort communications from
a defendant and compelling a person to engage in conduct

8“It is consistent with the history of and the policies underlying the
Self-Incrimination Clause to hold that the privilege may be asserted only
to resist compelled explicit or implicit disclosures of incriminating infor-
mation. Historically, the privilege was intended to prevent the use of
legal compulsion to extract from the accused a sworn communication of
facts which would incriminate him. Such was the process of the ecclesias-
tical courts and the Star Chamber—the inquisitorial method of putting the
accused upon his oath and compelling him to answer questions designed to
uncover uncharged offenses, without evidence from another source. See
Andresen v. Maryland, 427 U. S. 463, 470-471 (1976); 8 Wigmore §2250;
E. Griswold, The Fifth Amendment Today 2-3 (1955).” Doe v. United
States, 487 U. S. 201, 212 (1988).
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that may be incriminating.® Thus, even though the act may
provide incriminating evidence, a criminal suspect may be
compelled to put on a shirt,'° to provide a blood sample!! or
handwriting exemplar,'? or to make a recording of his voice.!®
The act of exhibiting such physical characteristics is not the
same as a sworn communication by a witness that relates
either express or implied assertions of fact or belief. Penn-
sylvania v. Muniz, 496 U. S. 582, 594-598 (1990). Similarly,
the fact that incriminating evidence may be the byproduct
of obedience to a regulatory requirement, such as filing an
income tax return,* maintaining required records,' or re-
porting an accident,'® does not clothe such required conduct
with the testimonial privilege.!”

More relevant to this case is the settled proposition that a
person may be required to produce specific documents even
though they contain incriminating assertions of fact or belief
because the creation of those documents was not “compelled”

9“A question arose as to whether a blouse belonged to the prisoner. A
witness testified that the prisoner put it on and it fitted him. It is ob-
jected that he did this under the same duress that made his statements
inadmissible, and that it should be excluded for the same reasons. But
the prohibition of compelling a man in a criminal court to be witness
against himself is a prohibition of the use of physical or moral compulsion
to extort communications from him, not an exclusion of his body as evi-
dence when it may be material. The objection in principle would forbid
a jury to look at a prisoner and compare his features with a photograph
in proof.” Holt v. United States, 218 U. S. 245, 252-253 (1910).

10 7bid.

11 Schmerber v. California, 384 U. S. 757 (1966).

2 Gilbert v. California, 388 U. S. 263 (1967).

13 United States v. Wade, 388 U. S. 218 (1967).

4 United States v. Sullivan, 274 U. S. 259 (1927).

15 Shapiro v. United States, 335 U. S. 1 (1948).

16 California v. Byers, 402 U. S. 424 (1971).

17“The Court has on several occasions recognized that the Fifth Amend-
ment privilege may not be invoked to resist compliance with a regulatory
regime constructed to effect the State’s public purposes unrelated to the
enforcement of its criminal laws.” Baltimore City Dept. of Social Servs.
v. Bouknight, 493 U. S. 549, 556 (1990).
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within the meaning of the privilege. Our decision in Fisher
v. United States, 425 U. S. 391 (1976), dealt with summonses
issued by the Internal Revenue Service (IRS) seeking work-
ing papers used in the preparation of tax returns. Because
the papers had been voluntarily prepared prior to the issu-
ance of the summonses, they could not be “said to contain
compelled testimonial evidence, either of the taxpayers or
of anyone else.” Accordingly, the taxpayer could not “avoid
compliance with the subpoena merely by asserting that the
item of evidence which he is required to produce contains
incriminating writing, whether his own or that of someone
else.” Id., at 409-410; see also United States v. Doe, 465
U.S. 605 (1984).18 It is clear, therefore, that respondent
Hubbell could not avoid compliance with the subpoena
served on him merely because the demanded documents con-
tained incriminating evidence, whether written by others or
voluntarily prepared by himself.

On the other hand, we have also made it clear that the act
of producing documents in response to a subpoena may have
a compelled testimonial aspect. We have held that “the act
of production” itself may implicitly communicate “statements
of fact.” By “producing documents in compliance with a
subpoena, the witness would admit that the papers existed,
were in his possession or control, and were authentic.”

18“Respondent does not contend that he prepared the documents invol-
untarily or that the subpoena would force him to restate, repeat, or affirm
the truth of their contents. The fact that the records are in respondent’s
possession is irrelevant to the determination of whether the creation of
the records was compelled. We therefore hold that the contents of those
records are not privileged.” United States v. Doe, 465 U. S., at 611-612
(footnote omitted).

19“The issue presented in those cases was whether the act of producing
subpoenaed documents, not itself the making of a statement, might none-
theless have some protected testimonial aspects. The Court concluded
that the act of production could constitute protected testimonial communi-
cation because it might entail implicit statements of fact: by producing
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Moreover, as was true in this case, when the custodian of
documents responds to a subpoena, he may be compelled to
take the witness stand and answer questions designed to de-
termine whether he has produced everything demanded by
the subpoena.? The answers to those questions, as well as
the act of production itself, may certainly communicate infor-
mation about the existence, custody, and authenticity of the
documents. Whether the constitutional privilege protects
the answers to such questions, or protects the act of produc-
tion itself, is a question that is distinet from the question
whether the unprotected contents of the documents them-
selves are incriminating.

Finally, the phrase “in any criminal case” in the text of
the Fifth Amendment might have been read to limit its cov-
erage to compelled testimony that is used against the defend-
ant in the trial itself. It has, however, long been settled that
its protection encompasses compelled statements that lead
to the discovery of incriminating evidence even though the
statements themselves are not incriminating and are not in-
troduced into evidence. Thus, a half century ago we held

documents in compliance with a subpoena, the witness would admit that
the papers existed, were in his possession or control, and were authentic.
United States v. Doe, 465 U. S., at 613, and n. 11; Fisher, 425 U. S., at
409-410; id., at 428, 432 (concurring opinions). See Braswell v. United
States, [487 U.S.,] at 104; [id.,] at 122 (dissenting opinion). Thus, the
Court made clear that the Fifth Amendment privilege against self-
incrimination applies to acts that imply assertions of fact.

“. .. An examination of the Court’s application of these principles in
other cases indicates the Court’s recognition that, in order to be testimo-
nial, an accused’s communication must itself, explicitly or implicitly, relate
a factual assertion or disclose information. Only then is a person com-
pelled to be a ‘witness’ against himself.” Doe v. United States, 487 U. S.,
at 209-210 (footnote omitted).

20See App. 62-70. Thus, for example, after respondent had been duly
sworn by the grand jury foreman, the prosecutor called his attention to
paragraph A of the Subpoena Rider (reproduced in the Appendix, infra, at
46) and asked whether he had produced “all those documents.” App. 65.
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that a trial judge had erroneously rejected a defendant’s
claim of privilege on the ground that his answer to the pend-
ing question would not itself constitute evidence of the
charged offense. As we explained:

“The privilege afforded not only extends to answers that
would in themselves support a conviction under a fed-
eral criminal statute but likewise embraces those which
would furnish a link in the chain of evidence needed to
prosecute the claimant for a federal crime.” Hoffiman
v. United States, 341 U. S. 479, 486 (1951).

Compelled testimony that communicates information that
may “lead to incriminating evidence” is privileged even if
the information itself is not inculpatory. Doe v. United
States, 487 U. S. 201, 208, n. 6 (1988). It is the Fifth Amend-
ment’s protection against the prosecutor’s use of incrimi-
nating information derived directly or indirectly from the
compelled testimony of the respondent that is of primary
relevance in this case.
I11

Acting pursuant to 18 U.S. C. §6002, the District Court
entered an order compelling respondent to produce “any and
all documents” described in the grand jury subpoena and
granting him “immunity to the extent allowed by law.”
App. 60-61. In Kastigar v. United States, 406 U.S. 441
(1972), we upheld the constitutionality of §6002 because
the scope of the “use and derivative-use” immunity that it
provides is coextensive with the scope of the constitutional
privilege against self-incrimination.

The protection against the derivative use of compelled
testimony distinguishes § 6002 from the 1868 statute that had
been held invalid in Counselman v. Hitchcock, 142 U. S. 547
(1892), because it merely provided “use” immunity, as well as
from the more recent federal statutes that broadly provide
“transactional” immunity. In Kastigar the petitioners ar-
gued that, under our reasoning in Counselman, nothing less



Cite as: 530 U. S. 27 (2000) 39

Opinion of the Court

than full transactional immunity from prosecution for any
offense to which compelled testimony relates could suffice
to supplant the privilege. In rejecting that argument, we
stressed the importance of § 6002’s “explicit proscription” of
the use in any criminal case of “ ‘testimony or other informa-
tion compelled under the order (or any information directly
or indirectly derived from such testimony or other informa-
tion).”” 406 U. S., at 453. We particularly emphasized the
critical importance of protection against a future prosecution
“‘based on knowledge and sources of information obtained
from the compelled testimony.’” Id., at 454 (quoting Ull-
mann v. United States, 350 U. S. 422, 437 (1956)).2

We also rejected the petitioners’ argument that
derivative-use immunity under § 6002 would not obviate the
risk that the prosecutor or other law enforcement officials
may use compelled testimony to obtain leads, names of
witnesses, or other information not otherwise available to
support a prosecution. That argument was predicated on
the incorrect assumption that the derivative-use prohibition
would prove impossible to enforce. But given that the stat-
ute contains a “comprehensive safeguard” in the form of a
“sweeping proscription of any use, direct or indirect, of the

21“Our holding is consistent with the conceptual basis of Counselman.
The Counselman statute, as construed by the Court, was plainly deficient
in its failure to prohibit the use against the immunized witness of evidence
derived from his compelled testimony. The Court repeatedly emphasized
this deficiency, noting that the statute:

“i

could not, and would not, prevent the use of his testimony to search out
other testimony to be used in evidence against him or his property, in a
criminal proceeding . ..” 142 U. S., at 564;

“and that it:

“

affords no protection against that use of compelled testimony which con-
sists in gaining therefrom a knowledge of the details of a crime, and of
sources of information which may supply other means of convicting the
witness or party.” 142 U.S., at 586.” Kastigar v. United States, 406
U. S., at 453-454.
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compelled testimony and any information derived there-
from,” we concluded that a person who is prosecuted for
matters related to testimony he gave under a grant of immu-
nity does not have the burden of proving that his testimony
was improperly used. Instead, we held that the statute im-
poses an affirmative duty on the prosecution, not merely to
show that its evidence is not tainted by the prior testimony,
but “to prove that the evidence it proposes to use is derived
from a legitimate source wholly independent of the com-
pelled testimony.” Id., at 460.22 Requiring the prosecution
to shoulder this burden ensures that the grant of immunity
has “le[ft] the witness and the Federal Government in sub-
stantially the same position as if the witness had claimed
his privilege in the absence of a grant of immunity.” Id., at
458-459 (internal quotation marks and footnote omitted).

The “compelled testimony” that is relevant in this case is
not to be found in the contents of the documents produced
in response to the subpoena. It is, rather, the testimony
inherent in the act of producing those documents. The dis-
agreement between the parties focuses entirely on the sig-
nificance of that testimonial aspect.

IV

The Government correctly emphasizes that the testimonial
aspect of a response to a subpoena duces tecum does nothing

22¢A person accorded this immunity under 18 U. S. C. §6002, and sub-

sequently prosecuted, is not dependent for the preservation of his rights
upon the integrity and good faith of the prosecuting authorities. As
stated in Murphy [v. Waterfront Comm’n of N.Y. Harbor, 378 U. S. 52
(1964)1:
“‘Once a defendant demonstrates that he has testified, under a state grant
of immunity, to matters related to the federal prosecution, the federal
authorities have the burden of showing that their evidence is not tainted
by establishing that they had an independent, legitimate source for the
disputed evidence.” [Id.,] at 79 n. 18.

“This burden of proof, which we reaffirm as appropriate, is not limited
to a negation of taint; rather, it imposes on the prosecution the affirmative
duty to prove that the evidence it proposes to use is derived from a legiti-
mate source wholly independent of the compelled testimony.” Id., at 460.
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more than establish the existence, authenticity, and custody
of items that are produced. We assume that the Govern-
ment is also entirely correct in its submission that it would
not have to advert to respondent’s act of production in order
to prove the existence, authenticity, or custody of any docu-
ments that it might offer in evidence at a criminal trial; in-
deed, the Government disclaims any need to introduce any
of the documents produced by respondent into evidence in
order to prove the charges against him. It follows, accord-
ing to the Government, that it has no intention of making
improper “use” of respondent’s compelled testimony.

The question, however, is not whether the response to the
subpoena may be introduced into evidence at his criminal
trial. That would surely be a prohibited “use” of the immu-
nized act of production. See In re Sealed Case, 791 F. 2d
179, 182 (CADC 1986) (Scalia, J.). But the fact that the Gov-
ernment intends no such use of the act of production leaves
open the separate question whether it has already made “de-
rivative use” of the testimonial aspect of that act in obtaining
the indictment against respondent and in preparing its case
for trial. It clearly has.

It is apparent from the text of the subpoena itself that
the prosecutor needed respondent’s assistance both to iden-
tify potential sources of information and to produce those
sources. See Appendix, infra. Given the breadth of the
description of the 11 categories of documents called for by
the subpoena, the collection and production of the materials
demanded was tantamount to answering a series of interrog-
atories asking a witness to disclose the existence and location
of particular documents fitting certain broad descriptions.
The assembly of literally hundreds of pages of material in
response to a request for “any and all documents reflecting,
referring, or relating to any direct or indirect sources of
money or other things of value received by or provided to”
an individual or members of his family during a 3-year pe-
riod, Appendix, infra, at 46-49, is the functional equivalent
of the preparation of an answer to either a detailed written
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interrogatory or a series of oral questions at a discovery
deposition. Entirely apart from the contents of the 13,120
pages of materials that respondent produced in this case, it
is undeniable that providing a catalog of existing documents
fitting within any of the 11 broadly worded subpoena cate-
gories could provide a prosecutor with a “lead to incrimi-
nating evidence,” or “a link in the chain of evidence needed
to prosecute.”

Indeed, the record makes it clear that that is what hap-
pened in this case. The documents were produced before a
grand jury sitting in the Eastern District of Arkansas in aid
of the Independent Counsel’s attempt to determine whether
respondent had violated a commitment in his first plea agree-
ment. The use of those sources of information eventually
led to the return of an indictment by a grand jury sitting
in the District of Columbia for offenses that apparently are
unrelated to that plea agreement. What the District Court
characterized as a “fishing expedition” did produce a fish, but
not the one that the Independent Counsel expected to hook.
It is abundantly clear that the testimonial aspect of respond-
ent’s act of producing subpoenaed documents was the first
step in a chain of evidence that led to this prosecution. The
documents did not magically appear in the prosecutor’s office
like “manna from heaven.” They arrived there only after
respondent asserted his constitutional privilege, received a
grant of immunity, and—under the compulsion of the Dis-
trict Court’s order—took the mental and physical steps nec-
essary to provide the prosecutor with an accurate inventory
of the many sources of potentially incriminating evidence
sought by the subpoena. It was only through respondent’s
truthful reply to the subpoena® that the Government re-

#See Stuntz, Self-incrimination and Excuse, 8 Colum. L. Rev. 1227,
1228-1229, 1256-1259, 1277-1279 (1988) (discussing the conceptual link be-
tween truthtelling and the privilege in the document production context);
Alito, Documents and the Privilege Against Self-Incrimination, 48 U. Pitt.
L. Rev. 27, 47 (1986); 8 J. Wigmore, Evidence § 2264, p. 379 (J. McNaugh-
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ceived the incriminating documents of which it made “sub-
stantial use . . . in the investigation that led to the in-
dictment.” Brief for United States 3.

For these reasons, we cannot accept the Government’s
submission that respondent’s immunity did not preclude its
derivative use of the produced documents because its “pos-
session of the documents [was] the fruit only of a simple
physical act—the act of producing the documents.” Id., at
29. It was unquestionably necessary for respondent to
make extensive use of “the contents of his own mind” in
identifying the hundreds of documents responsive to the
requests in the subpoena. See Curcio v. United States, 354
U. S. 118, 128 (1957); Doe v. United States, 487 U. S., at 210.
The assembly of those documents was like telling an in-
quisitor the combination to a wall safe, not like being forced
to surrender the key to a strongbox. Id., at 210, n. 9. The
Government’s anemic view of respondent’s act of production
as a mere physical act that is principally nontestimonial in
character and can be entirely divorced from its “implicit” tes-
timonial aspect so as to constitute a “legitimate, wholly inde-
pendent source” (as required by Kastigar) for the documents
produced simply fails to account for these realities.

In sum, we have no doubt that the constitutional privi-
lege against self-incrimination protects the target of a grand
jury investigation from being compelled to answer ques-
tions designed to elicit information about the existence of
sources of potentially incriminating evidence. That consti-
tutional privilege has the same application to the testimo-
nial aspect of a response to a subpoena seeking discovery of
those sources. Before the District Court, the Government
arguably conceded that respondent’s act of production in
this case had a testimonial aspect that entitled him to re-
spond to the subpoena by asserting his privilege against
self-incrimination. See 167 F. 3d, at 580 (noting District

ton rev. 1961) (describing a subpoena duces tecum as “process relying on
[the witness’] moral responsibility for truthtelling”).
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Court’s finding that “Hubbell’s compelled act of production
required him to make communications as to the existence,
possession, and authenticity of the subpoenaed documents”).
On appeal and again before this Court, however, the Govern-
ment has argued that the communicative aspect of respond-
ent’s act of producing ordinary business records is insuffi-
ciently “testimonial” to support a claim of privilege because
the existence and possession of such records by any business-
man is a “foregone conclusion” under our decision in Fisher
v. United States, 425 U. S., at 411. This argument both mis-
reads Fisher and ignores our subsequent decision in United
States v. Doe, 465 U. S. 605 (1984).

As noted in Part II, supra, Fisher involved summonses
seeking production of working papers prepared by the tax-
payers’ accountants that the IRS knew were in the pos-
session of the taxpayers’ attorneys. 425 U.S., at 394. In
rejecting the taxpayers’ claim that these documents were
protected by the Fifth Amendment privilege, we stated:

“It is doubtful that implicitly admitting the existence
and possession of the papers rises to the level of testi-
mony within the protection of the Fifth Amendment.
The papers belong to the accountant, were prepared by
him, and are the kind usually prepared by an accountant
working on the tax returns of his client. Surely the
Government is in no way relying on the ‘truthtelling’
of the taxpayer to prove the existence of or his access
to the documents. . . . The existence and location of the
papers are a foregone conclusion and the taxpayer adds
little or nothing to the sum total of the Government’s
information by conceding that he in fact has the papers.”
Id., at 411 (emphases added).

Whatever the scope of this “foregone conclusion” rationale,
the facts of this case plainly fall outside of it. While in
Fisher the Government already knew that the documents
were in the attorneys’ possession and could independently



Cite as: 530 U. S. 27 (2000) 45

Opinion of the Court

confirm their existence and authenticity through the account-
ants who created them, here the Government has not shown
that it had any prior knowledge of either the existence or
the whereabouts of the 13,120 pages of documents ultimately
produced by respondent. The Government cannot cure this
deficiency through the overbroad argument that a business-
man such as respondent will always possess general business
and tax records that fall within the broad categories de-
scribed in this subpoena. The Doe subpoenas also sought
several broad categories of general business records, yet we
upheld the District Court’s finding that the act of producing
those records would involve testimonial self-inecrimination.
465 U. S., at 612-614, and n. 13.

Given our conclusion that respondent’s act of production
had a testimonial aspect, at least with respect to the ex-
istence and location of the documents sought by the Gov-
ernment’s subpoena, respondent could not be compelled to
produce those documents without first receiving a grant of
immunity under §6003. As we construed § 6002 in Kastigar,
such immunity is coextensive with the constitutional privi-
lege. Kastigar requires that respondent’s motion to dismiss
the indictment on immunity grounds be granted unless the
Government proves that the evidence it used in obtaining
the indictment and proposed to use at trial was derived from
legitimate sources “wholly independent” of the testimonial
aspect of respondent’s immunized conduct in assembling and
producing the documents described in the subpoena. The
Government, however, does not claim that it could make
such a showing. Rather, it contends that its prosecution of
respondent must be considered proper unless someone—pre-
sumably respondent—shows that “there is some substantial
relation between the compelled testimonial communications
implicit in the act of production (as opposed to the act of
production standing alone) and some aspect of the infor-
mation used in the investigation or the evidence presented
at trial.” Brief for United States 9. We could not accept
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this submission without repudiating the basis for our con-
clusion in Kastigar that the statutory guarantee of use and
derivative-use immunity is as broad as the constitutional
privilege itself. This we are not prepared to do.
Accordingly, the indictment against respondent must be dis-
missed. The judgment of the Court of Appeals is affirmed.

It 1s so ordered.

APPENDIX TO OPINION OF THE COURT

On October 31, 1996, upon application by the Independent
Counsel, a subpoena was issued commanding respondent to
appear and testify before the grand jury of the United States
District Court for the Eastern District of Arkansas on No-
vember 19, 1996, and to bring with him various documents
described in a “Subpoena Rider” as follows:

“A. Any and all documents reflecting, referring, or re-
lating to any direct or indirect sources of money or other
things of value received by or provided to Webster Hubbell,
his wife, or children from January 1, 1993 to the present,
including but not limited to the identity of employers or
clients of legal or any other type of work.

“B. Any and all documents reflecting, referring, or re-
lating to any direct or indirect sources of money of other
things of value received by or provided to Webster Hubbell,
his wife, or children from January 1, 1993 to the present,
including but not limited to billing memoranda, draft state-
ments, bills, final statements, and/or bills for work per-
formed or time billed from January 1, 1993 to the present.

“C. Copies of all bank records of Webster Hubbell, his
wife, or children for all accounts from January 1, 1993 to the
present, including but not limited to all statements, regis-
ters and ledgers, cancelled checks, deposit items, and wire
transfers.

“D. Any and all documents reflecting, referring, or re-
lating to time worked or billed by Webster Hubbell from
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January 1, 1993 to the present, including but not limited to
original time sheets, books, notes, papers, and/or computer
records.

“E. Any and all documents reflecting, referring, or re-
lating to expenses incurred by and/or disbursements of
money by Webster Hubbell during the course of any work
performed or to be performed by Mr. Hubbell from January
1, 1993 to the present.

“F. Any and all documents reflecting, referring, or re-
lating to Webster Hubbell’s schedule of activities, including
but not limited to any and all calendars, day-timers, time
books, appointment books, diaries, records of reverse tele-
phone toll calls, credit card calls, telephone message slips,
logs, other telephone records, minutes, databases, electronic
mail messages, travel records, itineraries, tickets for trans-
portation of any kind, payments, bills, expense backup docu-
mentation, schedules, and/or any other document or database
that would disclose Webster Hubbell’s activities from Janu-
ary 1, 1993 to the present.

“G. Any and all documents reflecting, referring, or re-
lating to any retainer agreements or contracts for employ-
ment of Webster Hubbell, his wife, or his children from Janu-
ary 1, 1993 to the present.

“H. Any and all tax returns and tax return information,
including but not limited to all W-2s, form 1099s, schedules,
draft returns, work papers, and backup documents filed, cre-
ated or held by or on behalf of Webster Hubbell, his wife, his
children, and/or any business in which he, his wife, or his
children holds or has held an interest, for the tax years 1993
to the present.

“I. Any and all documents reflecting, referring, or relat-
ing to work performed or to be performed or on behalf of
the City of Los Angeles, California, the Los Angeles De-
partment of Airports or any other Los Angeles municipal
Governmental entity, Mary Leslie, and/or Alan S. Arkatov,
including but not limited to correspondence, retainer agree-
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ments, contracts, time sheets, appointment calendars, ac-
tivity calendars, diaries, billing statements, billing memo-
randa, telephone records, telephone message slips, telephone
credit card statements, itineraries, tickets for transportation,
payment records, expense receipts, ledgers, check registers,
notes, memoranda, electronic mail, bank deposit items, cash-
ier’s checks, traveler’s checks, wire transfer records and/or
other records of financial transactions.

“J. Any and all documents reflecting, referring, or re-
lating to work performed or to be performed by Webster
Hubbell, his wife, or his children on the recommendation,
counsel or other influence of Mary Leslie and/or Alan S.
Arkatov, including but not limited to correspondence, re-
tainer agreements, contracts, time sheets, appointment cal-
endars, activity calendars, diaries, billing statements, bill-
ing memoranda, telephone records, telephone message slips,
telephone credit card statements, itineraries, tickets for
transportation, payment records, expense receipts, ledgers,
check registers, notes, memoranda, electronic mail, bank
deposit items, cashier’s checks, traveler’s checks, wire trans-
fer records and/or other records of financial transactions.

“K. Any and all documents related to work performed or
to be performed for or on behalf of Lippo Ltd. (formerly
Public Finance (H.K.) Ltd.), the Lippo Group, the Lippo
Bank, Mochtar Riady, James Riady, Stephen Riady, John
Luen Wai Lee, John Huang, Mark W. Grobmyer, C. Joseph
Giroir, Jr., or any affiliate, subsidiary, or corporation owned
or controlled by or related to the aforementioned entities or
individuals, including but not limited to correspondence, re-
tainer agreements, contracts, time sheets, appointment cal-
endars, activity calendars, diaries, billing statements, bill-
ing memoranda, telephone records, telephone message slips,
telephone credit card statements, itineraries, tickets for
transportation, payment records, expense receipts, ledgers,
check registers, notes, memoranda, electronic mail, bank
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deposit items, cashier’s checks, traveler’s checks, wire trans-
fer records and/or other records of financial transactions.”
App. 47-49.

CHIEF JUSTICE REHNQUIST dissents and would reverse
the judgment of the Court of Appeals in part, for the reasons
given by Judge Williams in his dissenting opinion in that
court, 167 F. 3d 552, 597 (CADC 1999).

JUSTICE THOMAS, with whom JUSTICE SCALIA joins,
concurring.

Our decision today involves the application of the act-
of-production doctrine, which provides that persons com-
pelled to turn over incriminating papers or other physical
evidence pursuant to a subpoena duces tecum or a sum-
mons may invoke the Fifth Amendment privilege against
self-incrimination as a bar to production only where the
act of producing the evidence would contain “testimonial”
features. See ante, at 34-38. 1 join the opinion of the
Court because it properly applies this doctrine, but I write
separately to note that this doctrine may be inconsistent
with the original meaning of the Fifth Amendment’s Self-
Incrimination Clause. A substantial body of evidence sug-
gests that the Fifth Amendment privilege protects against
the compelled production not just of incriminating testimony,
but of any incriminating evidence. In a future case, I would
be willing to reconsider the scope and meaning of the Self-

Inerimination Clause.
1

The Fifth Amendment provides that “[n]o person . . . shall
be compelled in any criminal case to be a witness against
himself.” The key word at issue in this case is “witness.”
The Court’s opinion, relying on prior cases, essentially de-
fines “witness” as a person who provides testimony, and
thus restricts the Fifth Amendment’s ban to only those com-
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munications “that are ‘testimonial’ in character.” Amnte, at
34. None of this Court’s cases, however, has undertaken an
analysis of the meaning of the term at the time of the found-
ing. A review of that period reveals substantial support for
the view that the term “witness” meant a person who gives
or furnishes evidence, a broader meaning than that which
our case law currently ascribes to the term. If this is so, a
person who responds to a subpoena duces tecum would be
just as much a “witness” as a person who responds to a sub-
poena ad testificandum.!

Dictionaries published around the time of the founding
included definitions of the term “witness” as a person who
gives or furnishes evidence. Legal dictionaries of that pe-
riod defined “witness” as someone who “gives evidence in a
cause.” 2 G. Jacob, A New Law-Dictionary (8th ed. 1762);
2 T. Cunningham, New and Complete Law-Dictionary (2d ed.
1771); T. Potts, A Compendious Law Dictionary 612 (1803);
6 G. Jacob, The Law-Dictionary 450 (T. Tomlins 1st Ameri-
can ed. 1811). And a general dictionary published earlier
in the century similarly defined “witness” as “a giver of evi-
dence.” J. Kersey, A New English Dictionary (1702). The
term “witness” apparently continued to have this meaning
at least until the first edition of Noah Webster’s dictionary,
which defined it as “[tJhat which furnishes evidence or
proof.” An American Dictionary of the English Language
(1828). See also J. Story, Commentaries on the Constitution
of the United States §931 (1833) (using phrases “to give evi-
dence” and “to furnish evidence” in explanation of the Self-
Incrimination Clause). See generally Nagareda, Compul-

!Even if the term “witness” in the Fifth Amendment referred to some-
one who provides testimony, as this Court’s recent cases suggest with-
out historical analysis, it may well be that at the time of the founding
a person who turned over documents would be described as providing
testimony. See Amey v. Long, 9 East. 472, 484, 103 Eng. Rep. 653, 6568
(K. B. 1808) (referring to documents requested by subpoenas duces tecum
as “written . . . testimony”).
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sion “to be a witness” and the Resurrection of Boyd, 74
N. Y. U. L. Rev. 1575, 1608-1609 (1999).2

Such a meaning of “witness” is consistent with, and may
help explain, the history and framing of the Fifth Amend-
ment. The 18th-century common-law privilege against
self-incrimination protected against the compelled pro-
duction of incriminating physical evidence such as papers
and documents. See Morgan, The Privilege against Self-
Incrimination, 34 Minn. L. Rev. 1, 34 (1949); Nagareda,
supra, at 1618-1623. Several 18th-century cases explicitly
recognized such a self-incrimination privilege. See Roe v.
Harvey, 4 Burr. 2484, 2489, 98 Eng. Rep. 302, 305 (K. B.
1769); King v. Purnell, 1 Black. 37, 42, 96 Eng. Rep. 20, 23
(K. B. 1748); King v. Cornelius, 2 Str. 1210, 1211, 93 Eng.
Rep. 1133, 1134 (K. B. 1744); Queen v. Mead, 2 LD. Raym.
927, 92 Eng. Rep. 119 (K. B. 1703); King v. Worsenham, 1
LD. Raym. 705, 91 Eng. Rep. 1370 (K. B. 1701). And this
Court has noted that, for generations before the framing,
“one cardinal rule of the court of chancery [wa]s never to
decree a discovery which might tend to convict the party of
a crime.” Boyd v. United States, 116 U. S. 616, 631 (1886).
See also Counselman v. Hitchcock, 142 U. S. 547, 563-564
(1892) (“It is an ancient principle of the law of evidence, that
a witness shall not be compelled, in any proceeding, to make

2Further, it appears that the phrases “gives evidence” and “furnishes
evidence” were not simply descriptions of the act of providing testimony.
For example, in King v. Purnell, 1 Black. 37, 96 Eng. Rep. 20 (K. B. 1748),
the phrase “furnish evidence” is repeatedly used to refer to the com-
pelled production of books, records, and archives in response to a gov-
ernment request. Id., at 40, 41, 42, 96 Eng. Rep., at 21, 22, 23. See also,
e. g., King v. Cornelius, 2 Str. 1210, 1211, 93 Eng. Rep. 1133, 1134 (K. B.
1744) (compelling discovery of books “is in effect obliging a defendant . . .
to furnish evidence against himself”); 1 T. Cunningham, New and Com-
plete Law-Dictionary (2d ed. 1771) (evidence “signifies generally all proof,
be it testimony of men, records or writings”); 1 G. Jacob, The Law-
Dictionary (T. Tomlins ed. 1797) (defining “evidence” as “[p]roof by testi-
mony of witnesses, on oath; or by writings or records”).
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disclosures or to give testimony which will tend to criminate
him or subject him to fines, penalties or forfeitures”).
Against this common-law backdrop, the privilege against
self-incrimination was enshrined in the Virginia Declara-
tion of Rights in 1776. See Moglen, The Privilege in Brit-
ish North America: The Colonial Period to the Fifth
Amendment, in The Privilege against Self-Incrimination:
Its Origins and Development 133-134 (R. Helmholz et al.
eds. 1997). That document provided that no one may “be
compelled to give evidence against himself.” Virginia Dec-
laration of Rights §8 (1776), in 1 The Bill of Rights: A Docu-
mentary History 235 (B. Schwartz ed. 1971). Following
Virginia’s lead, seven of the other original States included
specific provisions in their Constitutions granting a right
against compulsion “to give evidence” or “to furnish evi-
dence.” See Pennsylvania Declaration of Rights, Art. IX
(1776) (“give”), 1d., at 265; Delaware Declaration of Rights
§15 (1776) (“give”), id., at 278; Maryland Declaration of
Rights, Art. XX (1776) (“give”), id., at 282; North Carolina
Declaration of Rights, Art. VII (1776) (“give”), id., at 287,
Vermont Declaration of Rights, Ch. I, Art. X (1777) (“give”),
id., at 323; Massachusetts Declaration of Rights, Pt. 1, Art.
XII (1780) (“furnish”), id., at 342; New Hampshire Bill of
Rights, Art. XV (1783) (“furnish”), id., at 377. And during
ratification of the Federal Constitution, the four States that
proposed bills of rights put forward draft proposals employ-
ing similar wording for a federal constitutional provision
guaranteeing the right against compelled self-incrimination.
Each of the proposals broadly sought to protect a citizen
from “be[ing] compelled to give evidence against himself.”
Virginia Proposal (June 27, 1788), 2 id., at 841; New York
Proposed Amendments (July 26, 1788), id., at 913; North Car-
olina Proposed Declaration of Rights (Aug. 1, 1788), id., at
967; Rhode Island Proposal (May 29, 1790) (same suggestion
made following the drafting of the Fifth Amendment), in
N. Cogan, The Complete Bill of Rights 327 (1997). See also,
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e. g., The Address and Reasons of Dissent of the Minority
of the Convention of the State of Pennsylvania to Their Con-
stituents (Dec. 13, 1787) (same suggestion), in 2 Schwartz,
supra, at 665, 2 Debates on the Federal Constitution 111
(J. Elliot 2d ed. 1854) (Mr. Holmes, Mass., Jan. 30, 1788)
(objecting that nothing prohibits compelling a person “to
furnish evidence against himself”). Similarly worded pro-
posals to protect against compelling a person “to furnish
evidence” against himself came from prominent voices out-
side the conventions. See The Federal Farmer No. 6 (1787),
in Cogan, supra, at 333; Letter of Brutus, No. 2 (1788), in 1
Schwartz, supra, at 508.

In response to such calls, James Madison penned the Fifth
Amendment. In so doing, Madison substituted the phrase
“to be a witness” for the proposed language “to give evi-
dence” and “to furnish evidence.” But it seems likely that
Madison’s phrasing was synonymous with that of the pro-
posals. The definitions of the word “witness” and the back-
ground history of the privilege against self-incrimination,
both discussed above, support this view. And this may
explain why Madison’s unique phrasing—phrasing that none
of the proposals had suggested—apparently attracted no
attention, much less opposition, in Congress, the state legis-
latures that ratified the Bill of Rights, or anywhere else.
See 3 W. LaFave, J. Israel, & N. King, Criminal Procedure
290-291 (2d ed. 1999). In fact, the only Member of the First
Congress to address self-incrimination during the debates
on the Bill of Rights treated the phrases as synonymous,
restating Madison’s formulation as a ban on forcing one “to
give evidence against himself.” 1 Annals of Cong. 7563-754
(J. Gales ed. 1834) (statement of Rep. Laurance).?

3Representative Laurance was no stranger to the Self-Incrimination
Clause; he was responsible for the limiting phrase “in any criminal case,”
which was added to the Clause without any recorded opposition. See
L. Levy, Origins of the Fifth Amendment, The Right Against Self-
Incrimination 424-427 (1968). In support of this suggestion, Laurance
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In addition, a broad definition of the term “witness”—
one who gives evidence—is consistent with the same term
(albeit in plural form) in the Sixth Amendment’s Compul-
sory Process Clause.* That Clause provides that “[iln all
criminal prosecutions, the accused shall enjoy the right . . .
to have compulsory process for obtaining witnesses in his
favor.” Soon after the adoption of the Bill of Rights, Chief
Justice Marshall had occasion to interpret the Compulsory
Process Clause while presiding over the treason trial of
Aaron Burr. United States v. Burr, 25 F. Cas. 30 (No.
14,692d) (CC Va. 1807). Burr moved for the issuance of
a subpoena duces tecum to obtain from President Jeffer-
son a letter that was said to incriminate Burr. The Govern-
ment objected, arguing that compulsory process under the
Sixth Amendment permits a defendant to secure a sub-

noted that, absent such a restriction, the Fifth Amendment was “a general
declaration, in some degree contrary to laws passed.” 1 Annals of Cong.
753 (J. Gales ed. 1834). Two prominent commentators have suggested
that “laws passed” likely refers to § 15 of the Judiciary Act of 1789 (then
in the process of passage). See Levy, supra, at 425-426; Moglen, The
Privilege in British North America: The Colonial Period to the Fifth
Amendment, in The Privilege against Self-Incrimination: Its Origins and
Development 258, n. 109 (R. Helmholz et al. eds. 1997). Section 15 pro-
vided that federal courts “shall have power in the trial of actions at law . . .
to require the parties to produce books or writings in their possession or
power, which contain evidence pertinent to the issue, in cases and under
circumstances where they might be compelled to produce the same by the
ordinary rules of proceeding in chancery.” Judiciary Act of 1789, 1 Stat.
82. Section 15’s grant of power to compel discovery in civil cases would
have been inconsistent with an unrestricted Self-Incrimination Clause, but
only if the term “witness” in that Clause included persons who provide
such physical evidence as “books” and “writings.” Laurance’s assertion
thus suggests that the Framers believed the Self-Incrimination Clause
offered protection against such compelled production.

4 A broad view of the term “witness” in the compulsory process con-
text dates back at least to the beginning of the 18th century. See Act of
May 31, 1718, ch. 236, §4, 1 Laws of Pennsylvania 112 (J. Bioren ed. 1810)
(speaking of witnesses “be[ing] admitted to [be] depose[d], or give any
manner of evidence” (emphasis added)).
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poena ad testificandum, but not a subpoena duces tecum.
Id., at 34. The Chief Justice dismissed the argument, hold-
ing that the right to compulsory process includes the right
to secure papers—in addition to testimony—material to the
defense. Id., at 34-35. This Court has subsequently ex-
pressed agreement with this view of the Sixth Amendment.
See United States v. Nixon, 418 U.S. 683, 711 (1974). Al-
though none of our opinions has focused upon the precise
language or history of the Compulsory Process Clause, a
narrow definition of the term “witness” as a person who
testifies seems incompatible with Burr’s holding. And if
the term “witnesses” in the Compulsory Process Clause has
an encompassing meaning, this provides reason to believe
that the term “witness” in the Self-Incrimination Clause
has the same broad meaning. Yet this Court’s recent Fifth
Amendment act-of-production cases implicitly rest upon an
assumption that this term has different meanings in ad-
joining provisions of the Bill of Rights.?

II

This Court has not always taken the approach to the Fifth
Amendment that we follow today. The first case interpret-
ing the Self-Incrimination Clause—Boyd v. United States—
was decided, though not explicitly, in accordance with the
understanding that “witness” means one who gives evidence.
In Boyd, this Court unanimously held that the Fifth Amend-
ment protects a defendant against compelled production
of books and papers. 116 U. S., at 634-635; id., at 638—639
(Miller, J., concurring in judgment). And the Court linked
its interpretation of the Fifth Amendment to the common-

5 Accepting the definition of “witness” as one who gives or furnishes
evidence would also be compatible with my previous call for a reconsid-
eration of the phrase “witnesses against him” in the Confrontation Clause
of the Sixth Amendment. See White v. Illinots, 502 U. S. 346, 365 (1992)
(opinion concurring in part and concurring in judgment).
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law understanding of the self-incrimination privilege. Id.,
at 631-632.

But this Court’s decision in Fisher v. United States, 425
U. S. 391 (1976), rejected this understanding, permitting the
Government to force a person to furnish incriminating
physical evidence and protecting only the “testimonial” as-
pects of that transfer. Id., at 408. In so doing, Fisher not
only failed to examine the historical backdrop to the Fifth
Amendment, it also required—as illustrated by extended dis-
cussion in the opinions below in this case—a difficult parsing
of the act of responding to a subpoena duces tecum.

None of the parties in this case has asked us to depart
from Fisher, but in light of the historical evidence that the
Self-Incrimination Clause may have a broader reach than
Fisher holds, I remain open to a reconsideration of that de-
cision and its progeny in a proper case.®

5To hold that the Government may not compel a person to produce in-
criminating evidence (absent an appropriate grant of immunity) does not
necessarily answer the question whether (and, if so, when) the Govern-
ment may secure that same evidence through a search or seizure. The
lawfulness of such actions, however, would be measured by the Fourth
Amendment rather than the Fifth.
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CERTIORARI TO THE SUPREME COURT OF WASHINGTON
No. 99-138. Argued January 12, 2000—Decided June 5, 2000

Washington Rev. Code §26.10.160(3) permits “[a]ny person” to petition for
visitation rights “at any time” and authorizes state superior courts to
grant such rights whenever visitation may serve a child’s best interest.
Petitioners Troxel petitioned for the right to visit their deceased son’s
daughters. Respondent Granville, the girls’ mother, did not oppose all
visitation, but objected to the amount sought by the Troxels. The Su-
perior Court ordered more visitation than Granville desired, and she
appealed. The State Court of Appeals reversed and dismissed the
Troxels’” petition. In affirming, the State Supreme Court held, inter
alia, that §26.10.160(3) unconstitutionally infringes on parents’ funda-
mental right to rear their children. Reasoning that the Federal Consti-
tution permits a State to interfere with this right only to prevent harm
or potential harm to the child, it found that §26.10.160(3) does not re-
quire a threshold showing of harm and sweeps too broadly by permitting
any person to petition at any time with the only requirement being that
the visitation serve the best interest of the child.

Held: The judgment is affirmed.

137 Wash. 2d 1, 969 P. 2d 21, affirmed.

JUSTICE O’CONNOR, joined by THE CHIEF JUSTICE, JUSTICE GINS-
BURG, and JUSTICE BREYER, concluded that §26.10.160(3), as applied
to Granville and her family, violates her due process right to make
decisions concerning the care, custody, and control of her daughters.
Pp. 63-75.

(@) The Fourteenth Amendment’s Due Process Clause has a substan-
tive component that “provides heightened protection against govern-
ment interference with certain fundamental rights and liberty inter-
ests,” Washington v. Glucksberg, 521 U. S. 702, 720, including parents’
fundamental right to make decisions concerning the care, custody, and
control of their children, see, e.g., Stanley v. Illinois, 405 U. S. 645,
651. Pp. 63-66.

(b) Washington’s breathtakingly broad statute effectively permits a
court to disregard and overturn any decision by a fit custodial parent
concerning visitation whenever a third party affected by the decision
files a visitation petition, based solely on the judge’s determination of
the child’s best interest. A parent’s estimation of the child’s best inter-
est is accorded no deference. The State Supreme Court had the oppor-
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tunity, but declined, to give §26.10.160(3) a narrower reading. A combi-
nation of several factors compels the conclusion that §26.10.160(3), as
applied here, exceeded the bounds of the Due Process Clause. First,
the Troxels did not allege, and no court has found, that Granville was
an unfit parent. There is a presumption that fit parents act in their
children’s best interests, Parham v. J. R., 442 U. S. 584, 602; there is
normally no reason for the State to inject itself into the private realm
of the family to further question fit parents’ ability to make the best
decisions regarding their children, see, e. g., Reno v. Flores, 507 U. S.
292, 304. The problem here is not that the Superior Court intervened,
but that when it did so, it gave no special weight to Granville’s determi-
nation of her daughters’ best interests. More importantly, that court
appears to have applied the opposite presumption, favoring grandparent
visitation. In effect, it placed on Granville the burden of disproving
that visitation would be in her daughters’ best interest and thus failed
to provide any protection for her fundamental right. The court also
gave no weight to Granville’s having assented to visitation even before
the filing of the petition or subsequent court intervention. These fac-
tors, when considered with the Superior Court’s slender findings, show
that this case involves nothing more than a simple disagreement be-
tween the court and Granville concerning her children’s best interests,
and that the visitation order was an unconstitutional infringement on
Granville’s right to make decisions regarding the rearing of her chil-
dren. Pp. 67-73.

(c) Because the instant decision rests on §26.10.160(3)’s sweeping
breadth and its application here, there is no need to consider the ques-
tion whether the Due Process Clause requires all nonparental visitation
statutes to include a showing of harm or potential harm to the child as
a condition precedent to granting visitation or to decide the precise
scope of the parental due process right in the visitation context. There
is also no reason to remand this case for further proceedings. The visi-
tation order clearly violated the Constitution, and the parties should not
be forced into additional litigation that would further burden Granville’s
parental right. Pp. 73-75.

JUSTICE SOUTER concluded that the Washington Supreme Court’s
second reason for invalidating its own state statute—that it sweeps too
broadly in authorizing any person at any time to request (and a judge
to award) visitation rights, subject only to the State’s particular best-
interests standard—is consistent with this Court’s prior cases. This
ends the case, and there is no need to decide whether harm is required
or to consider the precise scope of a parent’s right or its necessary pro-
tections. Pp. 75-79.



Cite as: 530 U. S. 57 (2000) 59

Syllabus

JUSTICE THOMAS agreed that this Court’s recognition of a fundamen-
tal right of parents to direct their children’s upbringing resolves this
case, but concluded that strict scrutiny is the appropriate standard of
review to apply to infringements of fundamental rights. Here, the
State lacks a compelling interest in second-guessing a fit parent’s deci-
sion regarding visitation with third parties. P. 80.

(O’CONNOR, J., announced the judgment of the Court and delivered an
opinion, in which REHNQUIST, C. J., and GINSBURG and BREYER, JJ,,
joined. SOUTER, J., post, p. 75, and THOMAS, J., post, p. 80, filed opinions
concurring in the judgment. STEVENS, J., post, p. 80, SCALIA, J., post,
p- 91, and KENNEDY, J., post, p. 93, filed dissenting opinions.

Mark D. Olson argued the cause for petitioners. With
him on the briefs was Eric Schnapper.

Catherine W. Smith argued the cause for respondent.
With her on the brief was Howard M. Goodfriend.*

*Briefs of amici curiae urging reversal were filed for the State of Wash-
ington et al. by Christine O. Gregoire, Attorney General of Washington,
and Mawreen A. Hart, Senior Assistant Attorney General, and by the At-
torneys General for their respective States as follows: Mark Pryor of Ar-
kansas, Bill Lockyer of California, Ken Salazar of Colorado, Earl I. Anzai
of Hawaii, Carla J. Stovall of Kansas, Jeremiah W. (Jay) Nixon of Mis-
souri, Joseph P. Mazurek of Montana, John J. Farmer, Jr., of New Jersey,
Heidi Heitkamp of North Dakota, Betty D. Montgomery of Ohio, and Paul
G. Summers of Tennessee; for AARP et al. by Rochelle Bobroff, Bruce
Vignery, and Michael Schuster; for Grandparents United for Children’s
Rights, Inec., by Judith Sperling Newton and Carol M. Gapen; for the
National Conference of State Legislatures et al. by Richard Ruda and
James I. Crowley; and for the Grandparent Caregiver Law Center of the
Brookdale Center on Aging.

Briefs of amici curiae urging affirmance were filed for the American
Academy of Matrimonial Lawyers by Barbara Ellen Handschu and San-
ford K. Ain; for the American Center for Law and Justice by Jay Alan
Sekulow, Colby May, Vincent McCarthy, and John P. Tuskey; for the
American Civil Liberties Union et al. by Matthew A. Coles, Michael P.
Adams, Catherine Weiss, and Steven R. Shapiro; for the Coalition for the
Restoration of Parental Rights by Karen A. Wyle; for the Institute for
Justice et al. by William H. Mellor, Clint Bolick, and Scott G. Bullock;
for the Center for the Original Intent of the Constitution by Michael P.
Farris; for the Christian Legal Society et al. by Kimberlee Wood Colby,
Gregory S. Baylor, and Carl H. Esbeck; for the Lambda Legal Defense
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JUSTICE O’CONNOR announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE, JUS-
TICE GINSBURG, and JUSTICE BREYER join.

Section 26.10.160(3) of the Revised Code of Washington
permits “[alny person” to petition a superior court for visi-
tation rights “at any time,” and authorizes that court to
grant such visitation rights whenever “visitation may serve
the best interest of the child.” Petitioners Jenifer and
Gary Troxel petitioned a Washington Superior Court for
the right to visit their grandchildren, Isabelle and Natalie
Troxel. Respondent Tommie Granville, the mother of Isa-
belle and Natalie, opposed the petition. The case ultimately
reached the Washington Supreme Court, which held that
§26.10.160(3) unconstitutionally interferes with the funda-
mental right of parents to rear their children.

I

Tommie Granville and Brad Troxel shared a relationship
that ended in June 1991. The two never married, but they
had two daughters, Isabelle and Natalie. Jenifer and Gary
Troxel are Brad’s parents, and thus the paternal grandpar-
ents of Isabelle and Natalie. After Tommie and Brad sepa-
rated in 1991, Brad lived with his parents and regularly
brought his daughters to his parents’ home for weekend visi-
tation. Brad committed suicide in May 1993. Although the
Troxels at first continued to see Isabelle and Natalie on a
regular basis after their son’s death, Tommie Granville in-

and Education Fund et al. by Patricia M. Logue, Ruth E. Harlow, and
Beatrice Dohrn; for the Society of Catholic Social Scientists by Stephen M.
Krason and Richard W. Garnett; and for Debra Hein by Stuart M. Wilder.
Briefs of amici curiae were filed for the Center for Children’s Policy
Practice & Research at the University of Pennsylvania by Barbara Ben-
nett Woodhouse, for the Domestic Violence Project, Inc./Safe House (Mich-
igan) et al. by Anne L. Argiroff and Ann L. Routt; for the National Associ-
ation of Counsel for Children by Robert C. Fellmeth and Joan Hollinger;
and for the Northwest Women’s Law Center et al. by Cathy J. Zavis.
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formed the Troxels in October 1993 that she wished to limit
their visitation with her daughters to one short visit per
month. In re Smith, 137 Wash. 2d 1, 6, 969 P. 2d 21, 23-24
(1998); In re Troxel, 87 Wash. App. 131, 133, 940 P. 2d 698,
698-699 (1997).

In December 1993, the Troxels commenced the present ac-
tion by filing, in the Washington Superior Court for Skagit
County, a petition to obtain visitation rights with Isabelle
and Natalie. The Troxels filed their petition under two
Washington statutes, Wash. Rev. Code §§26.09.240 and
26.10.160(3) (1994). Only the latter statute is at issue in this
case. Section 26.10.160(3) provides: “Any person may peti-
tion the court for visitation rights at any time including, but
not limited to, custody proceedings. The court may order
visitation rights for any person when visitation may serve
the best interest of the child whether or not there has been
any change of circumstances.” At trial, the Troxels re-
quested two weekends of overnight visitation per month and
two weeks of visitation each summer. Granville did not op-
pose visitation altogether, but instead asked the court to
order one day of visitation per month with no overnight stay.
87 Wash. App., at 133-134, 940 P. 2d, at 699. In 1995, the
Superior Court issued an oral ruling and entered a visitation
decree ordering visitation one weekend per month, one week
during the summer, and four hours on both of the petitioning
grandparents’ birthdays. 137 Wash. 2d, at 6, 969 P. 2d, at
23; App. to Pet. for Cert. 76a—78a.

Granville appealed, during which time she married Kelly
Wynn. Before addressing the merits of Granville’s appeal,
the Washington Court of Appeals remanded the case to the
Superior Court for entry of written findings of fact and con-
clusions of law. 137 Wash. 2d, at 6, 969 P. 2d, at 23. On
remand, the Superior Court found that visitation was in
Isabelle’s and Natalie’s best interests:

“The Petitioners [the Troxels] are part of a large, cen-
tral, loving family, all located in this area, and the Peti-
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tioners can provide opportunities for the children in the
areas of cousins and music.

“. .. The court took into consideration all factors regard-
ing the best interest of the children and considered all
the testimony before it. The children would be bene-
fitted from spending quality time with the Petitioners,
provided that that time is balanced with time with the
childrens’ [sic/ nuclear family. The court finds that the
childrens’ /sic/ best interests are served by spending
time with their mother and stepfather’s other six chil-
dren.” App. 70a.

Approximately nine months after the Superior Court en-
tered its order on remand, Granville’s husband formally
adopted Isabelle and Natalie. Id., at 60a—67a.

The Washington Court of Appeals reversed the lower
court’s visitation order and dismissed the Troxels’ petition
for visitation, holding that nonparents lack standing to seek
visitation under §26.10.160(3) unless a custody action is
pending. In the Court of Appeals’ view, that limitation on
nonparental visitation actions was “consistent with the con-
stitutional restrictions on state interference with parents’
fundamental liberty interest in the care, custody, and man-
agement of their children.” 87 Wash. App., at 135, 940 P. 2d,
at 700 (internal quotation marks omitted). Having resolved
the case on the statutory ground, however, the Court of Ap-
peals did not expressly pass on Granville’s constitutional
challenge to the visitation statute. Id., at 138, 940 P. 2d,
at 701.

The Washington Supreme Court granted the Troxels’ peti-
tion for review and, after consolidating their case with two
other visitation cases, affirmed. The court disagreed with
the Court of Appeals’ decision on the statutory issue and
found that the plain language of §26.10.160(3) gave the Trox-
els standing to seek visitation, irrespective of whether a
custody action was pending. 137 Wash. 2d, at 12, 969 P.
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2d, at 26-27. The Washington Supreme Court nevertheless
agreed with the Court of Appeals’ ultimate conclusion that
the Troxels could not obtain visitation of Isabelle and Nata-
lie pursuant to §26.10.160(3). The court rested its decision
on the Federal Constitution, holding that §26.10.160(3) un-
constitutionally infringes on the fundamental right of par-
ents to rear their children. In the court’s view, there were
at least two problems with the nonparental visitation stat-
ute. First, according to the Washington Supreme Court, the
Constitution permits a State to interfere with the right of
parents to rear their children only to prevent harm or poten-
tial harm to a child. Section 26.10.160(3) fails that standard
because it requires no threshold showing of harm. Id., at
15-20, 969 P. 2d, at 28-30. Second, by allowing “‘any per-
son’ to petition for forced visitation of a child at ‘any time’
with the only requirement being that the visitation serve the
best interest of the child,” the Washington visitation statute
sweeps too broadly. Id., at 20, 969 P. 2d, at 30. “It is not
within the province of the state to make significant decisions
concerning the custody of children merely because it could
make a ‘better’ decision.” Ibid., 969 P. 2d, at 31. The
Washington Supreme Court held that “[plarents have a right
to limit visitation of their children with third persons,” and
that between parents and judges, “the parents should be the
ones to choose whether to expose their children to certain
people or ideas.” Id., at 21, 969 P. 2d, at 31. Four justices
dissented from the Washington Supreme Court’s holding on
the constitutionality of the statute. Id., at 23-43, 969 P. 2d,
at 32-42.

We granted certiorari, 527 U.S. 1069 (1999), and now
affirm the judgment.

II

The demographic changes of the past century make it dif-
ficult to speak of an average American family. The composi-
tion of families varies greatly from household to household.
While many children may have two married parents and
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grandparents who visit regularly, many other children are
raised in single-parent households. In 1996, children living
with only one parent accounted for 28 percent of all children
under age 18 in the United States. U.S. Dept. of Com-
merce, Bureau of Census, Current Population Reports, 1997
Population Profile of the United States 27 (1998). Under-
standably, in these single-parent households, persons outside
the nuclear family are called upon with increasing frequency
to assist in the everyday tasks of child rearing. In many
cases, grandparents play an important role. For example,
in 1998, approximately 4 million children—or 5.6 percent of
all children under age 18—Ilived in the household of their
grandparents. U. S. Dept. of Commerce, Bureau of Census,
Current Population Reports, Marital Status and Living Ar-
rangements: March 1998 (Update), p. ¢ (1998).

The nationwide enactment of nonparental visitation stat-
utes is assuredly due, in some part, to the States’ recognition
of these changing realities of the American family. Because
grandparents and other relatives undertake duties of a pa-
rental nature in many households, States have sought to en-
sure the welfare of the children therein by protecting the
relationships those children form with such third parties.
The States’ nonparental visitation statutes are further sup-
ported by a recognition, which varies from State to State,
that children should have the opportunity to benefit from
relationships with statutorily specified persons—for exam-
ple, their grandparents. The extension of statutory rights
in this area to persons other than a child’s parents, however,
comes with an obvious cost. For example, the State’s recog-
nition of an independent third-party interest in a child can
place a substantial burden on the traditional parent-child re-
lationship. Contrary to JUSTICE STEVENS’ accusation, our
description of state nonparental visitation statutes in these
terms, of course, is not meant to suggest that “children are
so much chattel.” Post, at 89 (dissenting opinion). Rather,
our terminology is intended to highlight the fact that these
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statutes can present questions of constitutional import. In
this case, we are presented with just such a question. Spe-
cifically, we are asked to decide whether §26.10.160(3), as
applied to Tommie Granville and her family, violates the Fed-
eral Constitution.

The Fourteenth Amendment provides that no State shall
“deprive any person of life, liberty, or property, without due
process of law.” We have long recognized that the Amend-
ment’s Due Process Clause, like its Fifth Amendment coun-
terpart, “guarantees more than fair process.” Washington
v. Glucksberg, 521 U. S. 702, 719 (1997). The Clause also in-
cludes a substantive component that “provides heightened
protection against government interference with certain fun-
damental rights and liberty interests.” Id., at 720; see also
Reno v. Flores, 507 U. S. 292, 301-302 (1993).

The liberty interest at issue in this case—the interest of
parents in the care, custody, and control of their children—
is perhaps the oldest of the fundamental liberty interests
recognized by this Court. More than 75 years ago, in Meyer
v. Nebraska, 262 U. S. 390, 399, 401 (1923), we held that the
“liberty” protected by the Due Process Clause includes the
right of parents to “establish a home and bring up children”
and “to control the education of their own.” Two years
later, in Pierce v. Society of Sisters, 268 U. S. 510, 534-535
(1925), we again held that the “liberty of parents and guard-
ians” includes the right “to direct the upbringing and educa-
tion of children under their control.” We explained in
Pierce that “[t]he child is not the mere creature of the State;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him
for additional obligations.” Id., at 535. We returned to the
subject in Prince v. Massachusetts, 321 U. S. 158 (1944), and
again confirmed that there is a constitutional dimension to
the right of parents to direct the upbringing of their chil-
dren. “It is cardinal with us that the custody, care and nur-
ture of the child reside first in the parents, whose primary
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function and freedom include preparation for obligations the
state can neither supply nor hinder.” Id., at 166.

In subsequent cases also, we have recognized the funda-
mental right of parents to make decisions concerning the
care, custody, and control of their children. See, e. g., Stan-
ley v. Illinois, 405 U. S. 645, 651 (1972) (“It is plain that the
interest of a parent in the companionship, care, custody, and
management of his or her children ‘comel[s] to this Court with
a momentum for respect lacking when appeal is made to lib-
erties which derive merely from shifting economic arrange-
ments’” (citation omitted)); Wisconsin v. Yoder, 406 U. S. 205,
232 (1972) (“The history and culture of Western civilization
reflect a strong tradition of parental concern for the nurture
and upbringing of their children. This primary role of the
parents in the upbringing of their children is now established
beyond debate as an enduring American tradition”); Quil-
loin v. Walcott, 434 U. S. 246, 255 (1978) (“We have recog-
nized on numerous occasions that the relationship between
parent and child is constitutionally protected”); Parham v.
J. R., 442 U. S. 584, 602 (1979) (“Our jurisprudence histori-
cally has reflected Western civilization concepts of the family
as a unit with broad parental authority over minor children.
Our cases have consistently followed that course”); Santosky
v. Kramer, 455 U. S. 745, 753 (1982) (discussing “[t]he funda-
mental liberty interest of natural parents in the care, cus-
tody, and management of their child”); Glucksberg, supra, at
720 (“In a long line of cases, we have held that, in addition
to the specific freedoms protected by the Bill of Rights, the
‘liberty’ specially protected by the Due Process Clause in-
cludes the righ[t] . . . to direct the education and upbringing
of one’s children” (citing Meyer and Pierce)). In light of this
extensive precedent, it cannot now be doubted that the Due
Process Clause of the Fourteenth Amendment protects the
fundamental right of parents to make decisions concerning
the care, custody, and control of their children.
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Section 26.10.160(3), as applied to Granville and her family
in this case, unconstitutionally infringes on that fundamen-
tal parental right. The Washington nonparental visitation
statute is breathtakingly broad. According to the statute’s
text, “la/ny person may petition the court for visitation
rights at any time,” and the court may grant such visitation
rights whenever “visitation may serve the best interest of
the child.” §26.10.160(3) (emphases added). That language
effectively permits any third party seeking visitation to sub-
ject any decision by a parent concerning visitation of the
parent’s children to state-court review. Once the visitation
petition has been filed in court and the matter is placed be-
fore a judge, a parent’s decision that visitation would not be
in the child’s best interest is accorded no deference. Section
26.10.160(3) contains no requirement that a court accord the
parent’s decision any presumption of validity or any weight
whatsoever. Instead, the Washington statute places the
best-interest determination solely in the hands of the judge.
Should the judge disagree with the parent’s estimation of the
child’s best interests, the judge’s view necessarily prevails.
Thus, in practical effect, in the State of Washington a court
can disregard and overturn any decision by a fit custodial
parent concerning visitation whenever a third party affected
by the decision files a visitation petition, based solely on the
judge’s determination of the child’s best interests. The
Washington Supreme Court had the opportunity to give
§26.10.160(3) a narrower reading, but it declined to do so.
See, e. g., 137 Wash. 2d, at 5, 969 P. 2d, at 23 (“[The statute]
allow[s] any person, at any time, to petition for visitation
without regard to relationship to the child, without regard
to changed circumstances, and without regard to harm”); id.,
at 20, 969 P. 2d, at 30 (“[The statute] allow[s] ‘any person’ to
petition for forced visitation of a child at ‘any time’ with the
only requirement being that the visitation serve the best in-
terest of the child”).
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Turning to the facts of this case, the record reveals that
the Superior Court’s order was based on precisely the type
of mere disagreement we have just described and nothing
more. The Superior Court’s order was not founded on any
special factors that might justify the State’s interference
with Granville’s fundamental right to make decisions con-
cerning the rearing of her two daughters. To be sure, this
case involves a visitation petition filed by grandparents soon
after the death of their son—the father of Isabelle and Nata-
lie—but the combination of several factors here compels our
conclusion that §26.10.160(3), as applied, exceeded the
bounds of the Due Process Clause.

First, the Troxels did not allege, and no court has found,
that Granville was an unfit parent. That aspect of the case
is important, for there is a presumption that fit parents act
in the best interests of their children. As this Court ex-
plained in Parham:

“[Olur constitutional system long ago rejected any no-
tion that a child is the mere creature of the State and,
on the contrary, asserted that parents generally have
the right, coupled with the high duty, to recognize and
prepare [their children] for additional obligations. . . .
The law’s concept of the family rests on a presumption
that parents possess what a child lacks in maturity, ex-
perience, and capacity for judgment required for making
life’s difficult decisions. More important, historically it
has recognized that natural bonds of affection lead par-
ents to act in the best interests of their children.” 442
U. S., at 602 (alteration in original) (internal quotation
marks and citations omitted).

Accordingly, so long as a parent adequately cares for his or
her children (i. e., is fit), there will normally be no reason for
the State to inject itself into the private realm of the family
to further question the ability of that parent to make the
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best decisions concerning the rearing of that parent’s chil-
dren. See, e. g., Flores, 507 U. S., at 304.

The problem here is not that the Washington Superior
Court intervened, but that when it did so, it gave no special
weight at all to Granville’s determination of her daughters’
best interests. More importantly, it appears that the Su-
perior Court applied exactly the opposite presumption. In
reciting its oral ruling after the conclusion of closing
arguments, the Superior Court judge explained:

“The burden is to show that it is in the best interest of
the children to have some visitation and some quality
time with their grandparents. I think in most situa-
tions a commonsensical approach [is that] it is normally
in the best interest of the children to spend quality time
with the grandparent, unless the grandparent, [sic/
there are some issues or problems involved wherein the
grandparents, their lifestyles are going to impact ad-
versely upon the children. That certainly isn’t the
case here from what I can tell.” Verbatim Report of
Proceedings in In re Troxel, No. 93-3-00650-7 (Wash.
Super. Ct., Dec. 14, 19, 1994), p. 213 (hereinafter Verba-
tim Report).

The judge’s comments suggest that he presumed the grand-
parents’ request should be granted unless the children would
be “impactled] adversely.” In effect, the judge placed on
Granville, the fit custodial parent, the burden of disproving
that visitation would be in the best interest of her daughters.
The judge reiterated moments later: “I think [visitation with
the Troxels] would be in the best interest of the children and
I haven’t been shown it is not in [the] best interest of the
children.” Id., at 214.

The decisional framework employed by the Superior Court
directly contravened the traditional presumption that a fit
parent will act in the best interest of his or her child. See
Parham, supra, at 602. In that respect, the court’s pre-
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sumption failed to provide any protection for Granville’s fun-
damental constitutional right to make decisions concerning
the rearing of her own daughters. Cf,, e. g., Cal. Fam. Code
Ann. §3104(e) (West 1994) (rebuttable presumption that
grandparent visitation is not in child’s best interest if par-
ents agree that visitation rights should not be granted); Me.
Rev. Stat. Ann., Tit. 19A, §1803(3) (1998) (court may award
grandparent visitation if in best interest of child and “would
not significantly interfere with any parent-child relationship
or with the parent’s rightful authority over the child”); Minn.
Stat. §257.022(2)(a)(2) (1998) (court may award grandparent
visitation if in best interest of child and “such visitation
would not interfere with the parent-child relationship”); Neb.
Rev. Stat. §43-1802(2) (1998) (court must find “by clear and
convincing evidence” that grandparent visitation “will not
adversely interfere with the parent-child relationship”); R. L.
Gen. Laws §15-5-24.3(a)(2)(v) (Supp. 1999) (grandparent
must rebut, by clear and convincing evidence, presumption
that parent’s decision to refuse grandparent visitation was
reasonable); Utah Code Ann. §30-5-2(2)(e) (1998) (same);
Hoff v. Berg, 595 N. W. 2d 285, 291-292 (N. D. 1999) (holding
North Dakota grandparent visitation statute unconstitu-
tional because State has no “compelling interest in presum-
ing visitation rights of grandparents to an unmarried minor
are in the child’s best interests and forcing parents to accede
to court-ordered grandparental visitation unless the parents
are first able to prove such visitation is not in the best inter-
ests of their minor child”). In an ideal world, parents might
always seek to cultivate the bonds between grandparents
and their grandchildren. Needless to say, however, our
world is far from perfect, and in it the decision whether such
an intergenerational relationship would be beneficial in any
specific case is for the parent to make in the first instance.
And, if a fit parent’s decision of the kind at issue here be-
comes subject to judicial review, the court must accord at
least some special weight to the parent’s own determination.



Cite as: 530 U. S. 57 (2000) 71

Opinion of O’CONNOR, J.

Finally, we note that there is no allegation that Granville
ever sought to cut off visitation entirely. Rather, the pres-
ent dispute originated when Granville informed the Troxels
that she would prefer to restrict their visitation with Isa-
belle and Natalie to one short visit per month and special
holidays. See 87 Wash. App., at 133, 940 P. 2d, at 699; Ver-
batim Report 12. In the Superior Court proceedings Gran-
ville did not oppose visitation but instead asked that the du-
ration of any visitation order be shorter than that requested
by the Troxels. While the Troxels requested two weekends
per month and two full weeks in the summer, Granville asked
the Superior Court to order only one day of visitation per
month (with no overnight stay) and participation in the Gran-
ville family’s holiday celebrations. See 87 Wash. App., at
133, 940 P. 2d, at 699; Verbatim Report 9 (“Right off the bat
we’d like to say that our position is that grandparent visita-
tion is in the best interest of the children. It is a matter of
how much and how it is going to be structured”) (opening
statement by Granville’s attorney). The Superior Court
gave no weight to Granville’s having assented to visitation
even before the filing of any visitation petition or subsequent
court intervention. The court instead rejected Granville’s
proposal and settled on a middle ground, ordering one week-
end of visitation per month, one week in the summer, and
time on both of the petitioning grandparents’ birthdays.
See 87 Wash. App., at 133-134, 940 P. 2d, at 699; Verbatim
Report 216-221. Significantly, many other States expressly
provide by statute that courts may not award visitation un-
less a parent has denied (or unreasonably denied) visitation
to the concerned third party. See, e. g, Miss. Code Ann.
§93-16-3(2)(a) (1994) (court must find that “the parent or
custodian of the child unreasonably denied the grandpar-
ent visitation rights with the child”); Ore. Rev. Stat.
§109.121(1)(@)(B) (1997) (court may award visitation if the
“custodian of the child has denied the grandparent reason-
able opportunity to visit the child”); R. I. Gen. Laws §§ 15-5—
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24.3(a)(2)(ii))—(1v) (Supp. 1999) (court must find that parents
prevented grandparent from visiting grandchild and that
“there is no other way the petitioner is able to visit his or
her grandchild without court intervention”).

Considered together with the Superior Court’s reasons for
awarding visitation to the Troxels, the combination of these
factors demonstrates that the visitation order in this case
was an unconstitutional infringement on Granville’s funda-
mental right to make decisions concerning the care, custody,
and control of her two daughters. The Washington Superior
Court failed to accord the determination of Granville, a fit
custodial parent, any material weight. In fact, the Superior
Court made only two formal findings in support of its visita-
tion order. First, the Troxels “are part of a large, central,
loving family, all located in this area, and the [Troxels] can
provide opportunities for the children in the areas of cousins
and music.” App. 70a. Second, “[t]he children would be
benefitted from spending quality time with the [Troxels],
provided that that time is balanced with time with the chil-
drens’ /sic/ nuclear family.” Ibid. These slender findings,
in combination with the court’s announced presumption in
favor of grandparent visitation and its failure to accord sig-
nificant weight to Granville’s already having offered mean-
ingful visitation to the Troxels, show that this case involves
nothing more than a simple disagreement between the Wash-
ington Superior Court and Granville concerning her chil-
dren’s best interests. The Superior Court’s announced rea-
son for ordering one week of visitation in the summer
demonstrates our conclusion well: “I look back on some per-
sonal experiences . ... We always spen[t] as kids a week
with one set of grandparents and another set of grandpar-
ents, [and] it happened to work out in our family that [it]
turned out to be an enjoyable experience. Maybe that can,
in this family, if that is how it works out.” Verbatim Report
220-221. As we have explained, the Due Process Clause
does not permit a State to infringe on the fundamental right
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of parents to make child rearing decisions simply because a
state judge believes a “better” decision could be made. Nei-
ther the Washington nonparental visitation statute gener-
ally—which places no limits on either the persons who may
petition for visitation or the circumstances in which such a
petition may be granted—nor the Superior Court in this
specific case required anything more. Accordingly, we hold
that §26.10.160(3), as applied in this case, is unconstitutional.

Because we rest our decision on the sweeping breadth of
§26.10.160(3) and the application of that broad, unlimited
power in this case, we do not consider the primary consti-
tutional question passed on by the Washington Supreme
Court—whether the Due Process Clause requires all nonpa-
rental visitation statutes to include a showing of harm or
potential harm to the child as a condition precedent to grant-
ing visitation. We do not, and need not, define today the
precise scope of the parental due process right in the visita-
tion context. In this respect, we agree with JUSTICE KEN-
NEDY that the constitutionality of any standard for awarding
visitation turns on the specific manner in which that stand-
ard is applied and that the constitutional protections in this
area are best “elaborated with care.” Post, at 101 (dissent-
ing opinion). Because much state-court adjudication in this
context occurs on a case-by-case basis, we would be hesitant
to hold that specific nonparental visitation statutes violate
the Due Process Clause as a per se matter.* See, e. g., Fair-

*All 50 States have statutes that provide for grandparent visitation in
some form. See Ala. Code §30-3-4.1 (1989); Alaska Stat. Ann. § 25.20.065
(1998); Ariz. Rev. Stat. Ann. §25-409 (1994); Ark. Code Ann. §9-13-103
(1998); Cal. Fam. Code Ann. §3104 (West 1994); Colo. Rev. Stat. §19-1-117
(1999); Conn. Gen. Stat. §46b-59 (1995); Del. Code Ann., Tit. 10, § 1031(7)
(1999); Fla. Stat. § 752.01 (1997); Ga. Code Ann. § 19-7-3 (1991); Haw. Rev.
Stat. §571-46.3 (1999); Idaho Code §32-719 (1999); Ill. Comp. Stat., ch.
750, §5/607 (1998); Ind. Code § 31-17-5-1 (1999); Iowa Code § 598.35 (1999);
Kan. Stat. Ann. §38-129 (1993); Ky. Rev. Stat. Ann. §405.021 (Baldwin
1990); La. Rev. Stat. Ann. §9:344 (West Supp. 2000); La. Civ. Code Ann.,
Art. 136 (West Supp. 2000); Me. Rev. Stat. Ann., Tit. 19A, §1803 (1998);
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banks v. McCarter, 330 Md. 39, 49-50, 622 A. 2d 121, 126-127
(1993) (interpreting best-interest standard in grandparent
visitation statute normally to require court’s consideration
of certain factors); Williams v. Williams, 256 Va. 19, 501
S. E. 2d 417, 418 (1998) (interpreting Virginia nonparental
visitation statute to require finding of harm as condition
precedent to awarding visitation).

JUSTICE STEVENS criticizes our reliance on what he char-
acterizes as merely “a guess” about the Washington courts’
interpretation of §26.10.160(3). Post, at 82 (dissenting opin-
ion). JUSTICE KENNEDY likewise states that “[m]ore spe-
cific guidance should await a case in which a State’s highest
court has considered all of the facts in the course of elaborat-
ing the protection afforded to parents by the laws of the
State and by the Constitution itself.” Post, at 102 (dissent-
ing opinion). We respectfully disagree. There is no need to
hypothesize about how the Washington courts might apply
§26.10.160(3) because the Washington Superior Court did
apply the statute in this very case. Like the Washington
Supreme Court, then, we are presented with an actual visita-
tion order and the reasons why the Superior Court believed

Md. Fam. Law Code Ann. §9-102 (1999); Mass. Gen. Laws §119:39D
(1996); Mich. Comp. Laws Ann. §722.27b (West Supp. 1999); Minn. Stat.
§257.022 (1998); Miss. Code Ann. § 93-16-3 (1994); Mo. Rev. Stat. §452.402
(Supp. 1999); Mont. Code Ann. §40-9-102 (1997); Neb. Rev. Stat. §43-1802
(1998); Nev. Rev. Stat. §125C.050 (Supp. 1999); N. H. Rev. Stat. Ann.
§458:17-d (1992); N. J. Stat. Ann. §9:2-7.1 (West Supp. 1999-2000); N. M.
Stat. Ann. §40-9-2 (1999); N. Y. Dom. Rel. Law §72 (McKinney 1999);
N. C. Gen. Stat. §§50-13.2, 50-13.2A (1999); N. D. Cent. Code § 14-09-05.1
(1997); Ohio Rev. Code Ann. §§3109.051, 3109.11 (Supp. 1999); Okla. Stat.,
Tit. 10, §5 (Supp. 1999); Ore. Rev. Stat. §109.121 (1997); 23 Pa. Cons. Stat.
§§5311-5313 (1991); R. 1. Gen. Laws §§ 15-5-24 to 15-5-24.3 (Supp. 1999);
S. C. Code Ann. §20-7-420(33) (Supp. 1999); S. D. Codified Laws § 25-4-52
(1999); Tenn. Code Ann. §§36-6-306, 36—-6-307 (Supp. 1999); Tex. Fam.
Code Ann. §153.433 (Supp. 2000); Utah Code Ann. §30-5-2 (1998); Vt.
Stat. Ann., Tit. 15, §§1011-1013 (1989); Va. Code Ann. §20-124.2 (1995);
W. Va. Code §§48-2B-1 to 48-2B-7 (1999); Wis. Stat. §§767.245, 830.155
(1993-1994); Wyo. Stat. Ann. §20-7-101 (1999).
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entry of the order was appropriate in this case. Faced with
the Superior Court’s application of §26.10.160(3) to Granville
and her family, the Washington Supreme Court chose not to
give the statute a narrower construction. Rather, that
court gave §26.10.160(3) a literal and expansive interpreta-
tion. As we have explained, that broad construction plainly
encompassed the Superior Court’s application of the statute.
See supra, at 67.

There is thus no reason to remand the case for further
proceedings in the Washington Supreme Court. As Jus-
TICE KENNEDY recognizes, the burden of litigating a domes-
tic relations proceeding can itself be “so disruptive of the
parent-child relationship that the constitutional right of a
custodial parent to make certain basic determinations for the
child’s welfare becomes implicated.” Post, at 101. In this
case, the litigation costs incurred by Granville on her trip
through the Washington court system and to this Court are
without a doubt already substantial. As we have explained,
it is apparent that the entry of the visitation order in this
case violated the Constitution. We should say so now, with-
out forcing the parties into additional litigation that would
further burden Granville’s parental right. We therefore
hold that the application of §26.10.160(3) to Granville and
her family violated her due process right to make decisions
concerning the care, custody, and control of her daughters.

Accordingly, the judgment of the Washington Supreme
Court is affirmed.

It is so ordered.

JUSTICE SOUTER, concurring in the judgment.

I concur in the judgment affirming the decision of the Su-
preme Court of Washington, whose facial invalidation of its
own state statute is consistent with this Court’s prior cases
addressing the substantive interests at stake. I would say
no more. The issues that might well be presented by re-
viewing a decision addressing the specific application of the
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state statute by the trial court, ante, at 68-73, are not before
us and do not call for turning any fresh furrows in the
“treacherous field” of substantive due process. Moore v.
East Cleveland, 431 U. S. 494, 502 (1977) (opinion of Powell,
Jo).

The Supreme Court of Washington invalidated its state
statute based on the text of the statute alone, not its applica-
tion to any particular case.! Its ruling rested on two inde-
pendently sufficient grounds: the failure of the statute to re-
quire harm to the child to justify a disputed visitation order,
In re Smith, 137 Wash. 2d 1, 17, 969 P. 2d 21, 29 (1998), and
the statute’s authorization of “any person” at “any time”
to petition for and to receive visitation rights subject only
to a free-ranging best-interests-of-the-child standard, id., at
20-21, 969 P. 2d, at 30-31. Ante, at 63. 1 see no error in
the second reason, that because the state statute authorizes
any person at any time to request (and a judge to award)
visitation rights, subject only to the State’s particular best-

!The Supreme Court of Washington made its ruling in an action where
three separate cases, including the Troxels’, had been consolidated. In re
Smiath, 137 Wash. 2d 1, 6-7, 969 P. 2d 21, 23-24 (1998). The court also
addressed two statutes, Wash. Rev. Code §26.10.160(3) (Supp. 1996) and
former Wash. Rev. Code §26.09.240 (1994), 137 Wash. 2d, at 7, 969 P. 2d,
at 24, the latter of which is not even at issue in this case. See Brief for
Petitioners 6, n. 9; see also ante, at 61. Its constitutional analysis dis-
cussed only the statutory language and neither mentioned the facts of any
of the three cases nor reviewed the records of their trial court proceedings
below. 137 Wash. 2d, at 13-21, 969 P. 2d, at 27-31. The decision invali-
dated both statutes without addressing their application to particular
facts: “We conclude petitioners have standing but, as written, the statutes
violate the parents’ constitutionally protected interests. These statutes
allow any person, at any time, to petition for visitation without regard to
relationship to the child, without regard to changed circumstances, and
without regard to harm.” Id., at 5, 969 P. 2d, at 23 (emphasis added); see
also id., at 21, 969 P. 2d, at 31 (“RCW 26.10.160(3) and former RCW
26.09.240 impermissibly interfere with a parent’s fundamental interest in
the care, custody and companionship of the child” (citations and internal
quotation marks omitted)).
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interests standard, the state statute sweeps too broadly
and is unconstitutional on its face. Consequently, there is
no need to decide whether harm is required or to consider
the precise scope of the parent’s right or its necessary
protections.

We have long recognized that a parent’s interests in the
nurture, upbringing, companionship, care, and custody of
children are generally protected by the Due Process Clause
of the Fourteenth Amendment. See, e.g., Meyer v. Ne-
braska, 262 U. S. 390, 399, 401 (1923); Pierce v. Society of
Sisters, 268 U. S. 510, 535 (1925); Stanley v. Illinois, 405 U. S.
645, 651 (1972); Wisconsin v. Yoder, 406 U. S. 205, 232 (1972);
Quillotn v. Walcott, 434 U. S. 246, 255 (1978); Parham v.
J. R., 442 U. S. 584, 602 (1979); Santosky v. Kramer, 455 U. S.
745, 753 (1982); Washington v. Glucksberg, 521 U. S. 702, 720
(1997). As we first acknowledged in Meyer, the right of par-
ents to “bring up children,” 262 U. S., at 399, and “to control
the education of their own” is protected by the Constitution,
id., at 401. See also Glucksberg, supra, at 761 (SOUTER, J.,
concurring in judgment).

On the basis of this settled principle, the Supreme Court
of Washington invalidated its statute because it authorized a
contested visitation order at the intrusive behest of any per-
son at any time subject only to a best-interests-of-the-child
standard. In construing the statute, the state court ex-
plained that the “any person” at “any time” language was to
be read literally, 137 Wash. 2d, at 10-11, 969 P. 2d, at 25-27,
and that “[m]ost notably the statut[e] do[es] not require the
petitioner to establish that he or she has a substantial rela-
tionship with the child,” id., at 20-21, 969 P. 2d, at 31. Al-
though the statute speaks of granting visitation rights when-
ever “visitation may serve the best interest of the child,”
Wash. Rev. Code §26.10.160(3) (1994), the state court author-
itatively read this provision as placing hardly any limit on a
court’s discretion to award visitation rights. As the court
understood it, the specific best-interests provision in the
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statute would allow a court to award visitation whenever it
thought it could make a better decision than a child’s parent
had done. See 137 Wash. 2d, at 20, 969 P. 2d, at 31 (“It is not
within the province of the state to make significant decisions
concerning the custody of children merely because it could
make a ‘better’ decision”).? On that basis in part, the Su-
preme Court of Washington invalidated the State’s own stat-
ute: “Parents have a right to limit visitation of their children
with third persons.” Id., at 21, 969 P. 2d, at 31.

Our cases, it is true, have not set out exact metes and
bounds to the protected interest of a parent in the relation-
ship with his child, but Meyer’s repeatedly recognized right
of upbringing would be a sham if it failed to encompass the
right to be free of judicially compelled visitation by “any
party” at “any time” a judge believed he “could make a ‘bet-
ter’ decision”?® than the objecting parent had done. The
strength of a parent’s interest in controlling a child’s associ-
ates is as obvious as the influence of personal associations on
the development of the child’s social and moral character.
Whether for good or for ill, adults not only influence but may
indoctrinate children, and a choice about a child’s social com-
panions is not essentially different from the designation of
the adults who will influence the child in school. Even a
State’s considered judgment about the preferable politi-
cal and religious character of schoolteachers is not entitled

2 As JusTiCE O’CONNOR points out, the best-interests provision “con-
tains no requirement that a court accord the parent’s decision any pre-
sumption of validity or any weight whatsoever. Instead, the Washington
statute places the best-interest determination solely in the hands of the
judge.” Ante, at 67.

3Cf. Chicago v. Morales, 527 U. S. 41, 71 (1999) (BREYER, J., concurring
in part and concurring in judgment) (“The ordinance is unconstitutional,
not because a policeman applied this discretion wisely or poorly in a partic-
ular case, but rather because the policeman enjoys too much discretion
in every case. And if every application of the ordinance represents an
exercise of unlimited discretion, then the ordinance is invalid in all its
applications”).
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to prevail over a parent’s choice of private school. Pierce,
supra, at 535 (“The fundamental theory of liberty upon
which all governments in this Union repose excludes any
general power of the State to standardize its children by
forcing them to accept instruction from public teachers only.
The child is not the mere creature of the State; those who
nurture him and direct his destiny have the right, coupled
with the high duty, to recognize and prepare him for addi-
tional obligations”). It would be anomalous, then, to subject
a parent to any individual judge’s choice of a child’s associ-
ates from out of the general population merely because the
judge might think himself more enlightened than the child’s
parent.* To say the least (and as the Court implied in
Pierce), parental choice in such matters is not merely a de-
fault rule in the absence of either governmental choice or
the government’s designation of an official with the power to
choose for whatever reason and in whatever circumstances.

Since I do not question the power of a State’s highest court
to construe its domestic statute and to apply a demanding
standard when ruling on its facial constitutionality,” see Chi-
cago v. Morales, 527 U. S. 41, 55, n. 22 (1999) (opinion of STE-
VENS, J.), this for me is the end of the case. I would simply
affirm the decision of the Supreme Court of Washington that
its statute, authorizing courts to grant visitation rights to
any person at any time, is unconstitutional. I therefore
respectfully concur in the judgment.

4The Supreme Court of Washington invalidated the broadly sweeping
statute at issue on similarly limited reasoning: “Some parents and judges
will not care if their child is physically disciplined by a third person; some
parents and judges will not care if a third person teaches the child a reli-
gion inconsistent with the parents’ religion; and some judges and parents
will not care if the child is exposed to or ta