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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
p- VL, 509 U. S, p. v, and 512 U. S,, p. V.)
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NEDER ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 97-1985. Argued February 23, 1999—Decided June 10, 1999

Petitioner Neder was convicted of filing false federal income tax returns
and of federal mail fraud, wire fraud, and bank fraud. At trial, the
District Court determined that materiality with regard to the tax and
bank fraud charges was not a question for the jury and found that the
evidence established that element. The court did not include material-
ity as an element of either the mail fraud or wire fraud charges. The
Eleventh Circuit affirmed. It held that the District Court’s failure to
submit the materiality element of the tax offense to the jury was error
under United States v. Gaudin, 515 U. S. 506, but that the error was
subject to harmless-error analysis and was harmless because materiality
was not in dispute and thus the error did not contribute to the verdict.
The court also held that materiality is not an element of a “scheme or
artifice to defraud” under the mail fraud, wire fraud, and bank fraud
statutes, 18 U. S. C. §§1341, 1343, 1344, and thus the District Court did
not err in failing to submit materiality to the jury.

Held:

1. The harmless-error rule of Chapman v. California, 386 U.S. 18,
applies to a jury instruction that omits an element of an offense.
Pp. 7-20.

(a) A limited class of fundamental constitutional errors is so intrin-
sically harmful as to require automatic reversal without regard to their
effect on a trial’s outcome. Such errors infect the entire trial process
and necessarily render a trial fundamentally unfair. For all other con-

1



NEDER v. UNITED STATES

Syllabus

stitutional errors, reviewing courts must apply harmless-error analysis.
An instruction that omits an element of the offense differs markedly
from the constitutional violations this Court has found to defy
harmless-error review, for it does not necessarily render a trial fun-
damentally unfair or an unreliable vehicle for determining guilt or in-
nocence. Omitting an element can easily be analogized to improperly
instructing the jury on the element, an error that is subject to
harmless-error analysis, Johnson v. United States, 520 U. S. 461, 469.
The conclusion reached here is consistent with Sullivan v. Louisiana,
508 U. S. 275, on which Neder principally relies. The strand of Swulli-
van’s reasoning that supports his position that harmless-error review is
precluded where a constitutional error prevents a jury from rendering
a “complete verdict” on every element of an offense cannot be squared
with the cases in which this Court has applied harmless-error analysis
to instructional errors, see, e.g., Pope v. Illinois, 481 U.S. 497. The
restrictive approach that Neder gleaned from Connecticut v. Johnson,
460 U.S. 73, a concurring opinion in Carella v. California, 491 U.S.
263, and language in Sullivan—under which an instructional omission,
misdescription, or conclusive presumption can be subject to harmless-
error analysis only in three rare situations—is also mistaken. Neder
underreported $5 million on his tax returns, failed to contest materiality
at trial, and does not suggest that he would introduce any evidence
bearing upon that issue if so allowed. Reversal without consideration
of the error’s effect upon the verdict would send the case back for re-
trial focused not on materiality but on contested issues on which the
jury was properly charged. The Sixth Amendment does not require
the Court to veer away from settled precedent to reach such a result.
Pp. 8-15.

(b) The District Court’s failure to submit the tax offense’s material-
ity element to the jury was harmless error. A constitutional error is
harmless when it appears “beyond a reasonable doubt that the error . ..
did not contribute to the verdict obtained.” Chapman v. California,
supra, at 24. No jury could find that Neder’s failure to report substan-
tial income on his tax returns was not material. The evidence was so
overwhelming that he did not even contest that issue. Where, as here,
a reviewing court concludes beyond a reasonable doubt that the omitted
element was uncontested and supported by overwhelming evidence,
such that the jury verdict would have been the same absent the error,
the erroneous instruction is properly found to be harmless. Neder’s
dispute of this conclusion is simply another form of the argument that
the failure to instruct on any element of the crime is not subject to
harmless-error analysis. The harmless-error inquiry in this case must
be essentially the same as the analysis used in other cases that deal
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with errors infringing upon the jury’s factfinding role and affecting its
deliberative process in ways that are not readily calculable: Is it clear
beyond a reasonable doubt that a rational jury would have found the
defendant guilty absent the error? See, e. g., Arizona v. Fulminante,
499 U.S. 279. Where an omitted element is supported by uncontro-
verted evidence, this approach appropriately balances “society’s interest
in punishing the guilty . . . and the method by which decisions of guilt
are made.” Commnecticut v. Johnson, supra, at 86. Pp. 15-20.
2. Materiality is an element of a “scheme or artifice to defraud” under
the federal mail fraud, wire fraud, and bank fraud statutes. Pp. 20-25.
(a) Under the framework set forth in United States v. Wells, 519
U. S. 482, the first step is to examine the statutes’ text. The statutes
neither define “scheme or artifice to defraud” nor even mention materi-
ality. Thus, based solely on a reading of the text, materiality would not
be an element of these statutes. However, a necessary second step in
interpreting statutory language provides that “‘[wlhere Congress uses
terms that have accumulated settled meaning under . . . the common
law, a court must infer, unless the statute otherwise dictates, that Con-
gress means to incorporate the established meaning of these terms.’”
Nationwide Mut. Ins. Co. v. Darden, 503 U. S. 318, 322. At the time of
the mail fraud statute’s enactment in 1872 and the later enactments of
the wire fraud and bank fraud statutes, the well-settled, common-law
meaning of “fraud” required a misrepresentation or concealment of ma-
terial fact. Thus, this Court cannot infer from the absence of a specific
reference to materiality that Congress intended to drop that element
from the fraud statutes and must presume that Congress intended to
incorporate materiality unless the statutes otherwise dictate. Con-
trary to the Government’s position, the fact that the fraud statutes
sweep more broadly than the common-law crime “false pretenses” does
not rebut the presumption that Congress intended to limit criminal lia-
bility to conduct that would constitute common-law fraud. Durland v.
United States, 161 U. S. 306, distinguished. Nor has the Government
shown that the language of the fraud statutes is inconsistent with a
materiality requirement. Pp. 20-25.
(b) The Court of Appeals is to determine in the first instance
whether the jury-instruction error was, in fact, harmless. Carella v.
California, supra, at 266-267. P. 25.

136 F. 3d 1459, affirmed in part, reversed in part, and remanded.

REHNQUIST, C. J., delivered the opinion for a unanimous Court with
respect to Parts I and III, and the opinion of the Court with respect to
Parts II and IV, in which O’CONNOR, KENNEDY, THOMAS, and BREYER, JJ.,
joined. STEVENS, J., filed an opinion concurring in part and concurring in
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the judgment, post, p. 25. SCALIA, J., filed an opinion concurring in
part and dissenting in part, in which SOUTER and GINSBURG, JJ., joined,
post, p. 30.

Javier H. Rubinstein argued the cause for petitioner.
With him on the briefs were Gary S. Feinerman and Noel
G. Lawrence.

Roy W. McLeese I11 argued the cause for the United States.
With him on the brief were Solicitor General Waxman,
Assistant Attorney General Robinson, and Deputy Solicitor
General Dreeben.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner was tried on charges of violating a number of
federal criminal statutes penalizing fraud. It is agreed that
the District Court erred in refusing to submit the issue of
materiality to the jury with respect to those charges involv-
ing tax fraud. See United States v. Gaudin, 515 U. S. 506
(1995). We hold that the harmless-error rule of Chapman
v. California, 386 U. S. 18 (1967), applies to this error. We
also hold that materiality is an element of the federal mail
fraud, wire fraud, and bank fraud statutes under which peti-
tioner was also charged.

I

In the mid-1980’s, petitioner Ellis E. Neder, Jr., an attor-
ney and real estate developer in Jacksonville, Florida, en-
gaged in a number of real estate transactions financed by
fraudulently obtained bank loans. Between 1984 and 1986,
Neder purchased 12 parcels of land using shell corporations
set up by his attorneys and then immediately resold the land
at much higher prices to limited partnerships that he con-

*Briefs of amici curiae urging reversal were filed for the American
Council of Life Insurance et al. by James F. Fitzpatrick and Nancy L.
Perkins, and for the National Association of Criminal Defense Lawyers
by Roger W. Yoerges and Lisa Kemler.
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trolled. Using inflated appraisals, Neder secured bank loans
that typically amounted to 70% to 75% of the inflated resale
price of the land. In so doing, he concealed from lenders
that he controlled the shell corporations, that he had pur-
chased the land at prices substantially lower than the in-
flated resale prices, and that the limited partnerships had
not made substantial down payments as represented. In
several cases, Neder agreed to sign affidavits falsely stating
that he had no relationship to the shell corporations and that
he was not sharing in the profits from the inflated land sales.
By keeping for himself the amount by which the loan pro-
ceeds exceeded the original purchase price of the land, Neder
was able to obtain more than $7 million. He failed to report
nearly all of this money on his personal income tax returns.
He eventually defaulted on the loans.

Neder also engaged in a number of schemes involving land
development fraud. In 1985, he obtained a $4,150,000 con-
struction loan to build condominiums on a project known as
Cedar Creek. To obtain the loan, he falsely represented to
the lender that he had satisfied a condition of the loan by
making advance sales of 20 condominium units. In fact, he
had been unable to meet the condition, so he secured addi-
tional buyers by making their down payments himself. He
then had the down payments transferred back to him from
the escrow accounts into which they had been placed.
Neder later defaulted on the loan without repaying any
of the principal. He employed a similar scheme to obtain
a second construction loan of $5,400,000, and unsuccessfully
attempted to obtain an additional loan in the same manner.

Neder also obtained a consolidated $14 million land acqui-
sition and development loan for a project known as Reddie
Point. Pursuant to the loan, Neder could request funds for
work actually performed on the project. Between Septem-
ber 1987 and March 1988, he submitted numerous requests
based on false invoices, the lender approved the requests,
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and he obtained almost $3 million unrelated to any work
actually performed.

Neder was indicted on, among other things, 9 counts of
mail fraud, in violation of 18 U. S. C. §1341; 9 counts of wire
fraud, in violation of § 1343; 12 counts of bank fraud, in viola-
tion of §1344; and 2 counts of filing a false income tax return,
in violation of 26 U.S.C. §7206(1). The fraud counts
charged Neder with devising and executing various schemes
to defraud lenders in connection with the land acquisition
and development loans, totaling over $40 million. The tax
counts charged Neder with filing false statements of income
on his tax returns. According to the Government, Neder
failed to report more than $1 million in income for 1985 and
more than $4 million in income for 1986, both amounts re-
flecting profits Neder obtained from the fraudulent real es-
tate loans.

In accordance with then-extant Circuit precedent and over
Neder’s objection, the District Court instructed the jury
that, to convict on the tax offenses, it “need not consider”
the materiality of any false statements “even though that
language is used in the indictment.” App. 2566. The ques-
tion of materiality, the court instructed, “is not a question
for the jury to decide.” Ibid. The court gave a similar in-
struction on bank fraud, id., at 249, and subsequently found,
outside the presence of the jury, that the evidence estab-
lished the materiality of all the false statements at issue, id.,
at 167. In instructing the jury on mail fraud and wire fraud,
the District Court did not include materiality as an element
of either offense. Id., at 253-255. Neder again objected
to the instruction. The jury convicted Neder of the fraud
and tax offenses, and he was sentenced to 147 months’ im-
prisonment, 5 years’ supervised release, and $25 million in
restitution.

The Court of Appeals for the Eleventh Circuit affirmed the
conviction. 136 F. 3d 1459 (1998). It held that the District
Court erred under our intervening decision in United States
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v. Gaudin, 515 U. S. 506 (1995), in failing to submit the mate-
riality element of the tax offense to the jury. It concluded,
however, that the error was subject to harmless-error analy-
sis and, further, that the error was harmless because “mate-
riality was not in dispute,” 136 F. 3d, at 1465, and thus the
error “‘did not contribute to the verdict obtained,”” ibid.
(quoting Yates v. Evatt, 500 U.S. 391, 403 (1991)). The
Court of Appeals also held that materiality is not an element
of the mail fraud, wire fraud, and bank fraud statutes, and
thus the District Court did not err in failing to submit the
question of materiality to the jury.

We granted certiorari, 525 U. S. 928 (1998), to resolve a
conflict in the Courts of Appeals on two questions: (1)
whether, and under what circumstances, the omission of an
element from the judge’s charge to the jury can be harmless
error, and (2) whether materiality is an element of the fed-
eral mail fraud, wire fraud, and bank fraud statutes.

II

Rule 52(a) of the Federal Rules of Criminal Procedure,
which governs direct appeals from judgments of conviction
in the federal system, provides that “[a]ny error, defect, ir-
regularity or variance which does not affect substantial
rights shall be disregarded.” Although this Rule by its
terms applies to all errors where a proper objection is made
at trial, we have recognized a limited class of fundamental
constitutional errors that “defy analysis by ‘harmless error’
standards.” Arizona v. Fulminante, 499 U.S. 279, 309
(1991); see Chapman v. California, 386 U. S., at 23. Errors
of this type are so intrinsically harmful as to require auto-
matic reversal (1. e., “affect substantial rights”) without re-
gard to their effect on the outcome. For all other con-
stitutional errors, reviewing courts must apply Rule 52(a)’s
harmless-error analysis and must “disregar[d]” errors that
are harmless “beyond a reasonable doubt.” Id., at 24.
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In this case the Government does not dispute that the Dis-
trict Court erred under Gaudin in deciding the materiality
element of a §7206(1) offense itself, rather than submitting
the issue to the jury. See Brief for United States 10, and
n. 1. We must decide whether the error here is subject to
harmless-error analysis and, if so, whether the error was
harmless.

A

We have recognized that “most constitutional errors can
be harmless.” Fulminante, supra, at 306. “[I]f the de-
fendant had counsel and was tried by an impartial adju-
dicator, there is a strong presumption that any other [con-
stitutional] errors that may have occurred are subject to
harmless-error analysis.” Rose v. Clark, 478 U. S. 570, 579
(1986). Indeed, we have found an error to be “structural,”
and thus subject to automatic reversal, only in a “very lim-
ited class of cases.” Johnson v. United States, 520 U. S. 461,
468 (1997) (citing Gideon v. Wainwright, 372 U. S. 335 (1963)
(complete denial of counsel); Tumey v. Ohio, 273 U. S. 510
(1927) (biased trial judge); Vasquez v. Hillery, 474 U. S. 254
(1986) (racial discrimination in selection of grand jury);
McKaskle v. Wiggins, 465 U.S. 168 (1984) (denial of self-
representation at trial); Waller v. Georgia, 467 U. S. 39 (1984)
(denial of public trial); Sullivan v. Louisiana, 508 U. S. 275
(1993) (defective reasonable-doubt instruction)).

The error at issue here—a jury instruction that omits
an element of the offense—differs markedly from the con-
stitutional violations we have found to defy harmless-error
review. Those cases, we have explained, contain a “defect
affecting the framework within which the trial proceeds,
rather than simply an error in the trial process itself.” Ful-
minante, supra, at 310. Such errors “infect the entire trial
process,” Brecht v. Abrahamson, 507 U. S. 619, 630 (1993),
and “necessarily render a trial fundamentally unfair,” Rose,
478 U. S., at 577. Put another way, these errors deprive de-
fendants of “basic protections” without which “a criminal



Cite as: 527 U. S. 1 (1999) 9

Opinion of the Court

trial cannot reliably serve its function as a vehicle for de-
termination of guilt or innocence . . . and no criminal
punishment may be regarded as fundamentally fair.” Id.,
at 577-578.

Unlike such defects as the complete deprivation of counsel
or trial before a biased judge, an instruction that omits an
element of the offense does not necessarily render a crimi-
nal trial fundamentally unfair or an unreliable vehicle for de-
termining guilt or innocence. Our decision in Johnson v.
United States, supra, is instructive. Johnson was a perjury
prosecution in which, as here, the element of materiality was
decided by the judge rather than submitted to the jury. The
defendant failed to object at trial, and we thus reviewed her
claim for “plain error.” Although reserving the question
whether the omission of an element ipso facto “ ‘affect[s] sub-
stantial rights,”” 520 U. S., at 468-469, we concluded that
the error did not warrant correction in light of the “‘over-
whelming’” and “uncontroverted” evidence supporting ma-
teriality, id., at 470. Based on this evidence, we explained,
the error did not “‘seriously affec[t] the fairness, integrity
or public reputation of judicial proceedings.”” Id., at 469
(quoting United States v. Olano, 507 U.S. 725, 736 (1993)).

That conclusion cuts against the argument that the omis-
sion of an element will always render a trial unfair. In fact,
as this case shows, quite the opposite is true: Neder was
tried before an impartial judge, under the correct standard
of proof and with the assistance of counsel; a fairly selected,
impartial jury was instructed to consider all of the evidence
and argument in respect to Neder’s defense against the tax
charges. Of course, the court erroneously failed to charge
the jury on the element of materiality, but that error did not
render Neder’s trial “fundamentally unfair,” as that term is
used in our cases.

We have often applied harmless-error analysis to cases
involving improper instructions on a single element of
the offense. See, e. g., Yates v. Evatt, 500 U. S. 391 (1991)
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(mandatory rebuttable presumption); Carella v. California,
491 U.S. 263 (1989) (per curiam) (mandatory conclusive
presumption); Pope v. Illinois, 481 U.S. 497 (1987) (mis-
statement of element); Rose, supra (mandatory rebuttable
presumption). In other cases, we have recognized that
improperly omitting an element from the jury can “easily be
analogized to improperly instructing the jury on an element
of the offense, an error which is subject to harmless-error
analysis.” Johmson, supra, at 469 (citations omitted); see
also California v. Roy, 519 U.S. 2, 5 (1996) (per curiam)
(“The specific error at issue here—an error in the instruction
that defined the crime—is . . . as easily characterized as a
‘misdescription of an element’ of the crime, as it is character-
ized as an error of ‘omission’”). In both cases—misdescrip-
tions and omissions—the erroneous instruction precludes the
jury from making a finding on the actual element of the of-
fense. The same, we think, can be said of conclusive pre-
sumptions, which direct the jury to presume an ultimate ele-
ment of the offense based on proof of certain predicate facts
(e. g., “You must presume malice if you find an intentional
killing”). Like an omission, a conclusive presumption deters
the jury from considering any evidence other than that re-
lated to the predicate facts (e. g., an intentional Killing) and
“directly foreclose[s] independent jury consideration of
whether the facts proved established certain elements of the
offens[e]” (e. g., malice). Carella, 491 U. S., at 266; see id.,
at 270 (SCALIA, J., concurring in judgment).

The conclusion that the omission of an element is subject
to harmless-error analysis is consistent with the holding (if
not the entire reasoning) of Sullivan v. Louisiana, the case
upon which Neder principally relies. In Sullivan, the trial
court gave the jury a defective “reasonable doubt” instruec-
tion in violation of the defendant’s Fifth and Sixth Amend-
ment rights to have the charged offense proved beyond
a reasonable doubt. See Cage v. Louisiana, 498 U.S. 39
(1990) (per curiam). Applying our traditional mode of anal-
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ysis, the Court concluded that the error was not subject to
harmless-error analysis because it “vitiates all the jury’s
findings,” 508 U. S., at 281, and produces “consequences that
are necessarily unquantifiable and indeterminate,” id., at
282. By contrast, the jury-instruction error here did not
“vitiat[e] all the jury’s findings.” Id., at 281; see id., at 284
(REHNQUIST, C. J., concurring). It did, of course, prevent
the jury from making a finding on the element of materiality.

Neder argues that Sullivan’s alternative reasoning pre-
cludes the application of harmless error here. Under that
reasoning, harmless-error analysis cannot be applied to a
constitutional error that precludes the jury from render-
ing a verdict of guilty-beyond-a-reasonable-doubt because
“the entire premise of Chapman review is simply absent.”
Id., at 280. In the absence of an actual verdict of guilty-
beyond-a-reasonable-doubt, the Court explained: “[T]he
question whether the same verdict of guilty-beyond-a-
reasonable-doubt would have been rendered absent the con-
stitutional error is utterly meaningless. There is no object,
so to speak, upon which the harmless-error scrutiny can op-
erate.” Ibid.; see Carella, supra, at 268-269 (SCALIA, J.,
concurring in judgment). Neder argues that this analysis
applies with equal force where the constitutional error, as
here, prevents the jury from rendering a “complete verdict”
on every element of the offense. As in Sullivan, Neder
argues, the basis for harmless-error review “‘is simply ab-
sent.”” Brief for Petitioner 7.

Although this strand of the reasoning in Sullivan does
provide support for Neder’s position, it cannot be squared
with our harmless-error cases. In Pope, for example, the
trial court erroneously instructed the jury that it could find
the defendant guilty in an obscenity prosecution if it found
that the allegedly obscene material lacked serious value
under “community standards,” rather than the correct “rea-
sonable person” standard required by the First Amendment.
481 U. S., at 499-501. Because the jury was not properly
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instructed, and consequently did not render a finding, on the
actual element of the offense, the defendant’s trial did not
result in a “complete verdict” any more than in this case.
Yet we held there that harmless-error analysis was appro-
priate. Id., at 502-503.

Similarly, in Carella, the jury was instructed to presume
that the defendant “embezzled [a] vehicle” and “[ilnten[ded]
to commit theft” if the jury found that the defendant failed
to return a rental car within a certain number of days after
the expiration of the rental period. 491 U. S., at 264 (inter-
nal quotation marks omitted). Again, the jury’s finding of
guilt cannot be seen as a “complete verdict” because the con-
clusive presumption “directly foreclosed independent jury
consideration of whether the facts proved established certain
elements of the offenses.” Id., at 266. As in Pope, how-
ever, we held that the unconstitutional conclusive presump-
tion was “subject to the harmless-error rule.” 491 U. S., at
266.

And in Roy, a federal habeas case involving a state-court
murder conviction, the trial court erroneously failed to in-
struct the jury that it could convict the defendant as an
aider and abettor only if it found that the defendant had
the “intent or purpose” of aiding the confederate’s crime.
519 U. S., at 3 (internal quotation marks and emphasis omit-
ted). Despite that omission, we held that “[t]he case before
us is a case for application of the ‘harmless error’ standard.”
Id., at 5.

The Government argues, correctly we think, that the ab-
sence of a “complete verdict” on every element of the offense
establishes no more than that an improper instruction on an
element of the offense violates the Sixth Amendment’s jury
trial guarantee. The issue here, however, is not whether a
jury instruction that omits an element of the offense was
error (a point that is uncontested, see supra, at 8), but
whether the error is subject to harmless-error analysis. We



Cite as: 527 U. S. 1 (1999) 13

Opinion of the Court

think our decisions in Pope, Carella, and Roy dictate the
answer to that question.

Forced to accept that this Court has applied harmless-
error review in cases where the jury did not render a
“complete verdict” on every element of the offense, Neder
attempts to reconcile our cases by offering an approach
gleaned from a plurality opinion in Connecticut v. Johnson,
460 U. S. 73 (1983), an opinion concurring in the judgment in
Carella, supra, and language in Sullivan, supra. Under
this restrictive approach, an instructional omission, mis-
description, or conclusive presumption can be subject to
harmless-error analysis only in three “rare situations”: (1)
where the defendant is acquitted of the offense on which the
jury was improperly instructed (and, despite the defendant’s
argument that the instruction affected another count, the im-
proper instruction had no bearing on it); (2) where the de-
fendant admitted the element on which the jury was improp-
erly instructed; and (3) where other facts necessarily found
by the jury are the “functional equivalent” of the omitted,
misdescribed, or presumed element. See Sullivan, supra,
at 281; Carella, supra, at 270-271 (SCALIA, J., concurring in
judgment); Johmson, supra, at 87 (plurality opinion). Neder
understandably contends that Pope, Carella, and Roy fall
within this last exception, which explains why the Court
in those cases held that the instructional error could be
harmless.

We believe this approach is mistaken for more than one
reason. As an initial matter, we are by no means certain
that the cases just mentioned meet the “functional equiva-
lence” test as Neder at times articulates it. See Brief for
Petitioner 29 (“[Alppellate courts [cannot be] given even the
slightest latitude to review the record to ‘fill the gaps’ in a
jury verdict, as ‘minor’ as those gaps may seem”). In Pope,
for example, there was necessarily a “gap” between what the
jury did find (that the allegedly obscene material lacked
value under “community standards”) and what it was re-
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quired to find to convict (that the material lacked value
under a national “reasonable person” standard). Petition-
er’s submission would have mandated reversal for a new trial
in that case, because a juror in Rockford, Illinois, who found
that the material lacked value under community standards,
would not necessarily have found that it did so under pre-
sumably broader and more tolerant national standards. But
since we held that harmless-error analysis was appropriate
in Pope, that case not only does not support petitioner’s ap-
proach, but rejects it.

Petitioner’s submission also imports into the initial
structural-error determination (i. e., whether an error is
structural) a case-by-case approach that is more consistent
with our traditional harmless-error inquiry (i. e., whether an
error is harmless). Under our cases, a constitutional error
is either structural or it is not. Thus, even if we were in-
clined to follow a broader “functional equivalence” test (e. g.,
where other facts found by the jury are “so closely related”
to the omitted element “that no rational jury could find those
facts without also finding” the omitted element, Sullivan,
508 U. S., at 281 (internal quotation marks omitted)), such a
test would be inconsistent with our traditional categorical
approach to structural errors.

We also note that the present case arose in the legal equiv-
alent of a laboratory test tube. The trial court, following
existing law, ruled that the question of materiality was for
the court, not the jury. It therefore refused a charge on the
question of materiality. But future cases are not likely to
be so clear cut. In Roy, we said that the error in question
could be “as easily characterized as a ‘misdescription of an
element’ of the crime, as it is characterized as an error of
‘omission.”” 519 U.S., at 5. As petitioner concedes, his
submission would thus call into question the far more com-
mon subcategory of misdescriptions. And it would require
a reviewing court in each case to determine just how serious
a “misdescription” it was.
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Difficult as such issues would be when dealing with the
ample volume defining federal crimes, they would be measur-
ably compounded by the necessity for federal courts, review-
ing state convictions under 28 U. S. C. §2254, to ascertain
the elements of the offense as defined in the laws of 50 differ-
ent States.

It would not be illogical to extend the reasoning of Swulli-
van from a defective “reasonable doubt” instruction to a fail-
ure to instruct on an element of the crime. But, as indicated
in the foregoing discussion, the matter is not res nova under
our case law. And if the life of the law has not been logic
but experience, see O. Holmes, The Common Law 1 (1881),
we are entitled to stand back and see what would be accom-
plished by such an extension in this case. The omitted ele-
ment was materiality. Petitioner underreported $5 million
on his tax returns, and did not contest the element of materi-
ality at trial. Petitioner does not suggest that he would in-
troduce any evidence bearing upon the issue of materiality
if so allowed. Reversal without any consideration of the ef-
fect of the error upon the verdict would send the case back
for retrial—a retrial not focused at all on the issue of materi-
ality, but on contested issues on which the jury was properly
instructed. We do not think the Sixth Amendment requires
us to veer away from settled precedent to reach such a

result.
B

Having concluded that the omission of an element is an
error that is subject to harmless-error analysis, the question
remains whether Neder’s conviction can stand because the
error was harmless. In Chapman v. California, 386 U. S.
18 (1967), we set forth the test for determining whether a
constitutional error is harmless. That test, we said, is
whether it appears “beyond a reasonable doubt that the
error complained of did not contribute to the verdict ob-
tained.” Id., at 24; see Delaware v. Van Arsdall, 475 U. S.
673, 681 (1986) (“[Aln otherwise valid conviction should not
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be set aside if the reviewing court may confidently say, on
the whole record, that the constitutional error was harmless
beyond a reasonable doubt”).

To obtain a conviction on the tax offense at issue, the Gov-
ernment must prove that the defendant filed a tax return
“which he does not believe to be true and correct as to every
material matter.” 26 U.S.C. §7206(1). In general, a false
statement is material if it has “a natural tendency to influ-
ence, or [is] capable of influencing, the decision of the deci-
sionmaking body to which it was addressed.” United States
v. Gaudin, 515 U. S., at 509 (quoting Kungys v. United States,
485 U. S. 759, 770 (1988) (internal quotation marks omitted)).
In a prosecution under §7206(1), several courts have deter-
mined that “any failure to report income is material.”
United States v. Holland, 880 F. 2d 1091, 1096 (CA9 1989);
see 136 F. 3d, at 1465 (collecting cases). Under either of
these formulations, no jury could reasonably find that Ned-
er’s failure to report substantial amounts of income on his
tax returns was not “a material matter.”!

At trial, the Government introduced evidence that Neder
failed to report over $5 million in income from the loans
he obtained. The failure to report such substantial income
incontrovertibly establishes that Neder’s false statements
were material to a determination of his income tax liability.
The evidence supporting materiality was so overwhelming,
in fact, that Neder did not argue to the jury—and does not
argue here—that his false statements of income could be
found immaterial. Instead, he defended against the tax
charges by arguing that the loan proceeds were not income

LJUSTICE STEVENS says that the failure to charge the jury on material-
ity is harmless error in this case because the jury verdict “necessarily
included a finding on that issue.” Post, at 26 (opinion concurring in part
and concurring in judgment). While the evidence of materiality is over-
whelming, it is incorrect to say that the jury made such a finding; the
court explicitly directed the jury not to consider the materiality of any
false statements.
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because he intended to repay the loans, and that he reason-
ably believed, based on the advice of his accountant and law-
yer, that he need not report the proceeds as income. App.
208-211, 235 (closing argument). In this situation, where a
reviewing court concludes beyond a reasonable doubt that
the omitted element was uncontested and supported by over-
whelming evidence, such that the jury verdict would have
been the same absent the error, the erroneous instruction is
properly found to be harmless. We think it beyond cavil
here that the error “did not contribute to the verdict ob-
tained.” Chapman, supra, at 24.

Neder disputes our conclusion that the error in this case
was harmless. Relying on language in our Sullivan and
Yates decisions, he argues that a finding of harmless error
may be made only upon a determination that the jury rested
its verdict on evidence that its instructions allowed it to con-
sider. See Sullivan, 508 U. S., at 279; Yuates, 500 U. S., at
404. To rely on overwhelming record evidence of guilt the
jury did not actually consider, he contends, would be to dis-
pense with trial by jury and allow judges to direct a guilty
verdict on an element of the offense.?

But at bottom this is simply another form of the argument
that a failure to instruct on any element of the crime is not
subject to harmless-error analysis. Yates involved constitu-
tionally infirm presumptions on an issue that was the crux
of the case—the defendant’s intent. But in the case of an
omitted element, as the present one, the jury’s instructions
preclude any consideration of evidence relevant to the omit-

2JUSTICE SCALIA, in his opinion concurring in part and dissenting in
part, also suggests that if a failure to charge on an uncontested element
of the offense may be harmless error, the next step will be to allow a
directed verdict against a defendant in a criminal case contrary to Rose
v. Clark, 478 U. S. 570, 578 (1986). Happily, our course of constitutional
adjudication has not been characterized by this “in for a penny, in for a
pound” approach. We have no hesitation reaffirming Rose at the same
time that we subject the narrow class of cases like the present one to
harmless-error review.
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ted element, and thus there could be no harmless-error anal-
ysis. Since we have previously concluded that harmless-
error analysis is appropriate in such a case, we must look to
other cases decided under Chapman for the proper mode
of analysis.

The erroneous admission of evidence in violation of the
Fifth Amendment’s guarantee against self-incrimination, see
Arizona v. Fulminante, 499 U. S. 279 (1991), and the errone-
ous exclusion of evidence in violation of the right to confront
witnesses guaranteed by the Sixth Amendment, see Dela-
ware v. Van Arsdall, 475 U. S. 673 (1986), are both subject
to harmless-error analysis under our cases. Such errors,
no less than the failure to instruct on an element in viola-
tion of the right to a jury trial, infringe upon the jury’s fact-
finding role and affect the jury’s deliberative process in ways
that are, strictly speaking, not readily calculable. We think,
therefore, that the harmless-error inquiry must be essen-
tially the same: Is it clear beyond a reasonable doubt that a
rational jury would have found the defendant guilty absent
the error? To set a barrier so high that it could never be
surmounted would justify the very criticism that spawned
the harmless-error doctrine in the first place: “Reversal for
error, regardless of its effect on the judgment, encourages
litigants to abuse the judicial process and bestirs the public
to ridicule it.” R. Traynor, The Riddle of Harmless Error
50 (1970).

We believe that where an omitted element is supported by
uncontroverted evidence, this approach reaches an appro-
priate balance between “society’s interest in punishing the
guilty [and] the method by which decisions of guilt are to be
made.” Connecticut v. Johnson, 460 U. S., at 86 (plurality
opinion). The harmless-error doctrine, we have said, “rec-
ognizes the principle that the central purpose of a criminal
trial is to decide the factual question of the defendant’s guilt
or innocence, . . . and promotes public respect for the criminal
process by focusing on the underlying fairness of the trial.”
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Van Arsdall, supra, at 681. At the same time, we have
recognized that trial by jury in serious criminal cases “was
designed ‘to guard against a spirit of oppression and tyranny
on the part of rulers,” and ‘was from very early times insisted
on by our ancestors in the parent country, as the great bul-
wark of their civil and political liberties.”” Gaudin, 515
U.S., at 510-511 (quoting 2 J. Story, Commentaries on the
Constitution of the United States 540-541 (4th ed. 1873)).
In a case such as this one, where a defendant did not, and
apparently could not, bring forth facts contesting the omitted
element, answering the question whether the jury verdict
would have been the same absent the error does not funda-
mentally undermine the purposes of the jury trial guarantee.

Of course, safeguarding the jury guarantee will often re-
quire that a reviewing court conduct a thorough examination
of the record. If, at the end of that examination, the court
cannot conclude beyond a reasonable doubt that the jury ver-
dict would have been the same absent the error—for exam-
ple, where the defendant contested the omitted element and
raised evidence sufficient to support a contrary finding—it
should not find the error harmless.

A reviewing court making this harmless-error inquiry
does not, as Justice Traynor put it, “become in effect a sec-
ond jury to determine whether the defendant is guilty.”
Traynor, supra, at 21. Rather a court, in typical appellate-
court fashion, asks whether the record contains evidence
that could rationally lead to a contrary finding with respect
to the omitted element. If the answer to that question is
“no,” holding the error harmless does not “reflec[t] a denigra-
tion of the constitutional rights involved.” Rose, 478 U. S.,
at 577. On the contrary, it “serve[s] a very useful purpose
insofar as [it] block[s] setting aside convictions for small er-
rors or defects that have little, if any, likelihood of having
changed the result of the trial.” Chapman, 386 U. S., at 22.
We thus hold that the District Court’s failure to submit the
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element of materiality to the jury with respect to the tax
charges was harmless error.

II1

We also granted certiorari in this case to decide whether
materiality is an element of a “scheme or artifice to defraud”
under the federal mail fraud (18 U. S. C. §1341), wire fraud
(§1343), and bank fraud (§ 1344) statutes. The Court of Ap-
peals concluded that the failure to submit materiality to the
jury was not error because the fraud statutes do not require
that a “scheme to defraud” employ material falsehoods.
We disagree.

Under the framework set forth in United States v. Wells,
519 U. S. 482 (1997), we first look to the text of the statutes
at issue to discern whether they require a showing of materi-
ality. In this case, we need not dwell long on the text be-
cause, as the parties agree, none of the fraud statutes defines
the phrase “scheme or artifice to defraud,” or even mentions
materiality. Although the mail fraud and wire fraud stat-
utes contain different jurisdictional elements (§ 1341 requires
use of the mails while § 1343 requires use of interstate wire
facilities), they both prohibit, in pertinent part, “any scheme
or artifice to defraud” or to obtain money or property “by
means of false or fraudulent pretenses, representations, or
promises.”?® The bank fraud statute, which was modeled on

3Section 1341 provides in pertinent part:

“Whoever, having devised or intending to devise any scheme or artifice
to defraud, or for obtaining money or property by means of false or fraudu-
lent pretenses, representations, or promises, . . . for the purpose of execut-
ing such scheme or artifice or attempting so to do, places in any post office
or authorized depository for mail matter, any matter or thing whatever to
be sent or delivered by the Postal Service, or deposits or causes to be
deposited any matter or thing whatever to be sent or delivered by any
private or commercial interstate carrier, or takes or receives therefrom,
any such matter or thing, or knowingly causes to be delivered by mail or
such carrier according to the direction thereon, or at the place at which it
is directed to be delivered by the person to whom it is addressed, any such
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the mail and wire fraud statutes, similarly prohibits any
“scheme or artifice to defraud a financial institution” or to
obtain any property of a financial institution “by false or
fraudulent pretenses, representations, or promises.”* Thus,
based solely on a “natural reading of the full text,” id., at 490,
materiality would not be an element of the fraud statutes.

That does not end our inquiry, however, because in inter-
preting statutory language there is a necessary second step.
It is a well-established rule of construction that “‘[w]here
Congress uses terms that have accumulated settled meaning
under . . . the common law, a court must infer, unless the
statute otherwise dictates, that Congress means to incorpo-
rate the established meaning of these terms.”” Nationwide
Mut. Ins. Co. v. Darden, 503 U. S. 318, 322 (1992) (quoting
Communaty for Creative Non-Violence v. Reid, 490 U. S.

matter or thing, shall be fined under this title or imprisoned not more than
five years, or both. If the violation affects a financial institution, such
person shall be fined not more than $1,000,000 or imprisoned not more
than 30 years, or both.”

Section 1343 provides:

“Whoever, having devised or intending to devise any scheme or artifice
to defraud, or for obtaining money or property by means of false or fraudu-
lent pretenses, representations, or promises, transmits or causes to be
transmitted by means of wire, radio, or television communication in inter-
state or foreign commerce, any writings, signs, signals, pictures, or sounds
for the purpose of executing such scheme or artifice, shall be fined under
this title or imprisoned not more than five years, or both. If the violation
affects a financial institution, such person shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or both.”

4Section 1344 provides:

“Whoever knowingly executes, or attempts to execute, a scheme or
artifice—

“(1) to defraud a financial institution; or

“(2) to obtain any of the moneys, funds, credits, assets, securities, or
other property owned by, or under the custody or control of, a financial
institution, by means of false or fraudulent pretenses, representations, or
promises;

“shall be fined not more than $1,000,000 or imprisoned not more than 30
years, or both.”
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730, 739 (1989)); see Standard Oil Co. of N. J. v. United
States, 221 U. S. 1, 59 (1911) (“[W]here words are employed
in a statute which had at the time a well-known meaning at
common law or in the law of this country, they are presumed
to have been used in that sense”). Neder contends that “de-
fraud” is just such a term, and that Congress implicitly incor-
porated its common-law meaning, including its requirement
of materiality,” into the statutes at issue.

The Government does not dispute that both at the time of
the mail fraud statute’s original enactment in 1872, and later
when Congress enacted the wire fraud and bank fraud stat-
utes, actionable “fraud” had a well-settled meaning at com-
mon law. Nor does it dispute that the well-settled meaning
of “fraud” required a misrepresentation or concealment of
material fact. Indeed, as the sources we are aware of
demonstrate, the common law could not have conceived of
“fraud” without proof of materiality. See BMW of North
America, Inc. v. Gore, 517 U. S. 559, 579 (1996) (“[Alctionable
fraud requires a material misrepresentation or omission”
(citing Restatement (Second) of Torts §538 (1977); W. Kee-
ton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton
on Law of Torts § 108 (5th ed. 1984))); Smith v. Richards, 13
Pet. 26, 39 (1839) (in an action “to set aside a contract for
fraud” a “misrepresentation must be of something mate-
rial”); see also 1 J. Story, Commentaries on Equity Jurispru-
dence §195 (10th ed. 1870) (“In the first place, the misrepre-
sentation must be of something material, constituting an
inducement or motive to the act or omission of the other

5The Restatement instructs that a matter is material if:

“(a) a reasonable man would attach importance to its existence or non-
existence in determining his choice of action in the transaction in ques-
tion; or

“(b) the maker of the representation knows or has reason to know that its
recipient regards or is likely to regard the matter as important in deter-
mining his choice of action, although a reasonable man would not so regard
it.” Restatement (Second) of Torts § 538 (1977).
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party”). Thus, under the rule that Congress intends to in-
corporate the well-settled meaning of the common-law terms
it uses, we cannot infer from the absence of an express refer-
ence to materiality that Congress intended to drop that ele-
ment from the fraud statutes.® On the contrary, we must
presume that Congress intended to incorporate materiality
“‘unless the statute otherwise dictates.”” Nationwide Mut.
Ins., supra, at 322.7

The Government attempts to rebut this presumption by
arguing that the term “defraud” would bear its common-law
meaning only if the fraud statutes “indicated that Congress
had codified the crime of false pretenses or one of the
common-law torts sounding in fraud.” Brief for United
States 37. Instead, the Government argues, Congress chose

6We concluded as much in Field v. Mans, 516 U. S. 59, 69 (1995):

“‘[Flalse pretenses, a false representation, or actual frau[d]’ carry the
acquired meaning of terms of art. They are common-law terms, and . . .
they imply elements that the common law has defined them to include. . . .
Congress could have enumerated their elements, but Congress’s contrary
drafting choice did not deprive them of a significance richer than the bare
statement of their terms.”

"The Government argues that because Congress has provided express
materiality requirements in other statutes prohibiting fraudulent con-
duct, the absence of such an express reference in the fraud statutes at
issue “‘speaks volumes.”” Brief for United States 35 (citing 21 U. S. C.
§843(a)(4)(A)) (prohibiting the furnishing of “false or fraudulent material
information” in documents required under federal drug laws); 26 U. S. C.
§6700(a)(2)(A) (criminalizing the making of a statement regarding invest-
ment tax benefits that an individual “knows or has reason to kno[w] is false
or fraudulent as to any material matter”). These later enacted statutes,
however, differ from the fraud statutes here in that they prohibit both
“false” and “fraudulent” statements or information. Because the term
“false statement” does not imply a materiality requirement, United States
v. Wells, 519 U. S. 482, 491 (1997), the word “material” limits the statutes’
scope to material falsehoods. Moreover, these statutes cannot rebut the
presumption that Congress intended to incorporate the common-law
meaning of the term “fraud” in the mail fraud, wire fraud, and bank fraud
statutes. That rebuttal can only come from the text or structure of the
fraud statutes themselves. See Nationwide Mut. Ins., 503 U. S., at 322.
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to unmoor the mail fraud statute from its common-law ana-
logs by punishing, not the completed fraud, but rather any
person “having devised or intending to devise any scheme
or artifice to defraud.” Read in this light, the Government
contends, there is no basis to infer that Congress intended
to limit criminal liability to conduct that would constitute
“fraud” at common law, and in particular, to material mis-
representations or omissions. Rather, criminal liability
would exist so long as the defendant intended to deceive the
victim, even if the particular means chosen turn out to be
immaterial, i. e., incapable of influencing the intended victim.
See n. 3, supra.

The Government relies heavily on Durland v. United
States, 161 U. S. 306 (1896), our first decision construing the
mail fraud statute, to support its argument that the fraud
statutes sweep more broadly than common-law fraud. But
Durland was different from this case. There, the defend-
ant, who had used the mails to sell bonds he did not intend
to honor, argued that he could not be held criminally liable
because his conduct did not fall within the scope of the
common-law crime of “false pretenses.” We rejected the
argument that “the statute reaches only such cases as, at
common law, would come within the definition of ‘false
pretenses,” in order to make out which there must be a
misrepresentation as to some existing fact and not a mere
promise as to the future.” Id., at 312. Instead, we con-
strued the statute to “includ[e] everything designed to de-
fraud by representations as to the past or present, or sugges-
tions and promises as to the future.” Id., at 313. Although
Durland held that the mail fraud statute reaches conduct
that would not have constituted “false pretenses” at common
law, it did not hold, as the Government argues, that the stat-
ute encompasses more than common-law fraud.

In one sense, the Government is correct that the fraud
statutes did not incorporate all the elements of common-law
fraud. The common-law requirements of “justifiable reli-
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ance” and “damages,” for example, plainly have no place in
the federal fraud statutes. See, e. g., United States v. Stew-
art, 872 F. 2d 957, 960 (CA10 1989) (“[Under the mail fraud
statute,] the government does not have to prove actual reli-
ance upon the defendant’s misrepresentations”); United
States v. Rowe, 56 F. 2d 747, 749 (CA2) (L. Hand, J.) (“Civilly
of course the [mail fraud statute] would fail without proof of
damage, but that has no application to criminal liability”),
cert. denied, 286 U.S. 554 (1932). By prohibiting the
“scheme to defraud,” rather than the completed fraud, the
elements of reliance and damage would clearly be inconsist-
ent with the statutes Congress enacted. But while the lan-
guage of the fraud statutes is incompatible with these re-
quirements, the Government has failed to show that this
language is inconsistent with a materiality requirement.

Accordingly, we hold that materiality of falsehood is an
element of the federal mail fraud, wire fraud, and bank fraud
statutes. Consistent with our normal practice where the
court below has not yet passed on the harmlessness of any
error, see Carella, 491 U. S., at 266-267, we remand this case
to the Court of Appeals for it to consider in the first instance
whether the jury-instruction error was harmless.

Iv

The judgment of the Court of Appeals respecting the tax
fraud counts is affirmed. The judgment of the Court of
Appeals on the remaining counts is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE STEVENS, concurring in part and concurring in
the judgment.

Although I do not agree with the Court’s analysis of the
harmless-error issue in Part II of its opinion, I do join Parts
I and IIT and concur in the judgment.
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I

This is an easy case. The federal tax fraud statute, 26
U. S. C. §7206(1), prohibits the filing of any return that the
taxpayer “does not believe to be true and correct as to every
material matter.”* (Emphasis added.) The Court of Ap-
peals, in accordance with other courts, construed “material
matter” to describe “any information necessary to a determi-
nation of a taxpayer’s income tax liability.” 136 F. 3d 1459,
1465 (CA11 1998) (citing United States v. Aramony, 88 F. 3d
1369, 1384 (CA4 1996); United States v. Klausner, 80 F. 3d
55, 60 (CA2 1996); United States v. Holland, 830 F. 2d 1091,
1096 (CA9 1989)). Petitioner has not challenged this legal
standard.

The jury found that petitioner knowingly and “falsely re-
ported [his] total income in his 1985 return . . . and in his
1986 return.” App. 256 (jury instructions). A taxpayer’s
“total income” is obviously “information necessary to a de-
termination of a taxpayer’s income tax liability.” 136 F. 3d,
at 1465. The jury verdict, therefore, was not merely the
functional equivalent of a finding on any possible materiality
issue; it necessarily included a finding on that issue. That
being so, the trial judge’s failure to give a separate instruc-
tion on that issue was harmless error under any test of
harmlessness.

But the Court does not rest its decision on this logic.
Rather, it finds the instructional error harmless because
petitioner “did not, and apparently could not, bring forth

*Section 7206 provides, in relevant part:

“Any person who—

“(1) Declaration under penalties of perjury.

“Willfully makes and subscribes any return, statement, or other docu-
ment, which contains or is verified by a written declaration that is made
under the penalties of perjury, and which he does not believe to be true
and correct as to every material matter . . .

“shall be guilty of a felony.”
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facts contesting the omitted element.” Amnte, at 19. I can-
not subscribe to this analysis. However the standard for
deciding whether a trial error was harmless is formulated,
I understand that there may be disagreement over its appli-
cation in particular cases. The three contrasting opinions in
Arizona v. Fulminante, 499 U. S. 279 (1991), vividly illus-
trate this point: Justice White stated that the admission of a
defendant’s coerced confession, by its very nature, could
never be harmless, id., at 295-302; JUSTICE KENNEDY stated
that such evidence can be harmless but that the appellate
court “must appreciate the indelible impact a full confession
may have on the trier of fact,” id., at 313 (opinion concurring
in judgment); and THE CHIEF JUSTICE, joined by JUSTICE
SCALIA, stated that the admission of such evidence presents
“a classic case of harmless error” when other evidence points
strongly toward guilt, id., at 312 (dissenting opinion). There
is, nevertheless, a distinction of true importance between a
harmless-error test that focuses on what the jury did decide,
rather than on what appellate judges think the jury would
have decided if given an opportunity to pass on an issue.
That is why, in my view, the “harmless-error doctrine may
enable a court to remove a taint from proceedings in order
to preserve a jury’s findings, but it cannot constitutionally
supplement those findings.” Pope v. Illinois, 481 U. S. 497,
509 (1987) (STEVENS, J., dissenting).

The Court of Appeals’ judgment could, and should, be af-
firmed on the ground that the jury verdict in this case neces-
sarily included a finding that petitioner’s tax returns were
not “true and correct as to every material matter.” I there-
fore cannot join the analysis in Part II of the Court’s opinion,
which—without explaining why the jury failed necessarily to
find a material omission—states that judges may find ele-
ments of an offense satisfied whenever the defendant failed
to contest the element or raise evidence sufficient to support
a contrary finding. My views on this central issue are thus
close to those expressed by JUSTICE SCALIA, but I do not
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join his dissenting opinion because it is internally inconsist-
ent and its passion is misdirected.

II

If the Court’s tolerance of the trial judge’s Sixth Amend-
ment error in this case were, as JUSTICE SCALIA’s dissent
suggests, post, at 30, as serious as malpractice on “the spinal
column of American democracy,” surely the error would
require reversal of the conviction regardless of whether
defense counsel made a timely objection. Yet the dissent
states that reversal is appropriate only when a defendant
made a timely objection to the deprivation. Post, at 35
(opinion concurring in part and dissenting in part). It is
for that reason that I find tension between the force of
JUSTICE SCALIA’s eloquent rhetoric and the far narrower
rule that he actually espouses.

There is even more tension between that rhetoric and his
perception of the proper role of the jury in cases that are
far more controversial than the prosecution of white-collar
crimes. The history that he recounts provides powerful
support for my view that this Court has not been properly
sensitive to the importance of protecting the right to have a
jury resolve critical issues of fact when there is a special
danger that elected judges may listen to the voices of voters
rather than witnesses. A First Amendment case and a capi-
tal case will illustrate my point.

In Pope, we found constitutional error in the conviction of
two attendants in an adult bookstore because the trial court
had instructed the jury to answer the question whether cer-
tain magazines lacked “serious literary, artistic, political, or
scientific value” by applying the community standards that
prevailed in Illinois. 481 U. S., at 500-501. As the history
of many of our now-valued works of art demonstrates, this
error would have permitted the jury to resolve the issue
against the defendants based on their appraisal of the views
of the majority of Illinois’ citizens despite the fact that under
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a proper instruction the jury would have acquitted if they
thought a more discerning minority would have found true
artistic value in the publications. Indeed, under the instruc-
tion given to the jury in that case, James Joyce would surely
have been convicted for selling copies of the first edition of
Ulysses in Rockford, Illinois, even though there were a few
readers in Paris who immediately recognized the value of his
work. The Pope Court’s conclusion that the unconstitu-
tional instruction might have been harmless entirely ignored
the danger that individual distaste for sexually explicit ma-
terials may subconsciously influence a judge’s evaluation
of how a jury would decide a question that it did not actu-
ally resolve. It is, in fact, particularly distressing that all
of my colleagues appear today to endorse Pope’s harmless-
error analysis.

Admittedly, that endorsement is consistent with the hold-
ing in Part IT of the Court’s opinion in Walton v. Arizona,
497 U. S. 639, 647-649 (1990), that a judge may make the
factual findings that render a defendant eligible for the death
penalty. As I have previously argued, however, that hold-
ing was not faithful to the history that was reviewed by “the
wise and inspiring voice that spoke for the Court in Duncan
v. Louisiana, [391 U. S. 145 (1968)].” Id., at 709-714 (STE-
VENS, J., dissenting). Nor was it faithful to the history that
JUSTICE SCALIA recounts today. Of course, Blackstone was
concerned about judges exposed to the voice of the higher
authority personified by the Crown, whereas today the con-
cern is with the impact of popular opinion. It remains clear,
however, that the constitutional right to be tried by a jury
of one’s peers provides “an inestimable safeguard against the
corrupt or overzealous prosecutor and against the compliant,
biased, or eccentric judge.” Duncan v. Louisiana, 391 U. S.
145, 156 (1968).

111

The Court’s conclusion that materiality is an element of
the offenses defined in 18 U. S. C. §§1341, 1343, and 1344 is
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obviously correct. In my dissent in United States v. Wells,
519 U. S. 482, 510 (1997), I pointed out that the vast majority
of judges who had confronted the question had placed the
same construction on the federal statute criminalizing false
statements to federally insured banks, 18 U.S. C. §1014. 1
repeat this point to remind the Congress that an amendment
to §1014 would both harmonize these sections and avoid the
potential injustice created by the Court’s decision in Wells.

JUSTICE SCALIA, with whom JUSTICE SOUTER and JUS-
TICE GINSBURG join, concurring in part and dissenting in
part.

I join Parts I and III of the Court’s opinion. I do not join
Part II, however, and I dissent from the judgment of the
Court, because I believe that depriving a criminal defendant
of the right to have the jury determine his guilt of the crime
charged—which necessarily means his commission of every
element of the crime charged—can never be harmless.

I

Article III, §2, cl. 3, of the Constitution provides: “The
Trial of all Crimes, except in Cases of Impeachment, shall
be by Jury . ...” The Sixth Amendment provides: “In all
criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury ....” When
this Court deals with the content of this guarantee—the only
one to appear in both the body of the Constitution and the
Bill of Rights—it is operating upon the spinal column of
American democracy. William Blackstone, the Framers’ ac-
cepted authority on English law and the English Constitu-
tion, described the right to trial by jury in criminal prosecu-
tions as “the grand bulwark of [the Englishman’s] liberties
... secured to him by the great charter.” 4 W. Blackstone,
Commentaries *349. One of the indictments of the Declara-
tion of Independence against King George III was that he
had “subject[ed] us to a Jurisdiction foreign to our Constitu-
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tion, and unacknowledged by our Laws” in approving leg-
islation “[flor depriving us, in many Cases, of the Benefits
of Trial by Jury.” Alexander Hamilton wrote that “[t]he
friends and adversaries of the plan of the convention, if they
agree in nothing else, concur at least in the value they set
upon the trial by jury: Or if there is any difference between
them, it consists in this, the former regard it as a valuable
safeguard to liberty, the latter represent it as the very palla-
dium of free government.” The Federalist No. 83, p. 426 (M.
Beloff ed. 1987). The right to trial by jury in criminal cases
was the only guarantee common to the 12 state constitutions
that predated the Constitutional Convention, and it has ap-
peared in the constitution of every State to enter the Union
thereafter. Alschuler & Deiss, A Brief History of the Crim-
inal Jury in the United States, 61 U. Chi. L. Rev. 867, 870,
875, n. 44 (1994). By comparison, the right to counsel—dep-
rivation of which we have also held to be structural error—
is a Johnny-come-lately: Defense counsel did not become a
regular fixture of the criminal trial until the mid-1800’s.
See W. Beaney, Right to Counsel in American Courts 226
(1955).

The right to be tried by a jury in criminal cases obviously
means the right to have a jury determine whether the de-
fendant has been proved guilty of the crime charged. And
since all crimes require proof of more than one element to
establish guilt (involuntary manslaughter, for example, re-
quires (1) the killing (2) of a human being (3) negligently), it
follows that trial by jury means determination by a jury that
all elements were proved. The Court does not contest this.
It acknowledges that the right to trial by jury was denied in
the present case, since one of the elements was not—despite
the defendant’s protestation—submitted to be passed upon
by the jury. But even so, the Court lets the defendant’s
sentence stand, because we judges can tell that he is un-
questionably guilty.
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Even if we allowed (as we do not) other structural errors
in criminal trials to be pronounced “harmless” by judges—a
point I shall address in due course—it is obvious that we
could not allow judges to validate this one. The constitu-
tionally required step that was omitted here is distinctive, in
that the basis for it is precisely that, absent voluntary waiver
of the jury right, the Constitution does not trust judges to
make determinations of criminal guilt. Perhaps the Court
is so enamoured of judges in general, and federal judges in
particular, that it forgets that they (we) are officers of the
Government, and hence proper objects of that healthy suspi-
cion of the power of government which possessed the Fram-
ers and is embodied in the Constitution. Who knows?—
20 years of appointments of federal judges by oppressive
administrations might produce judges willing to enforce
oppressive criminal laws, and to interpret criminal laws
oppressively—at least in the view of the citizens in some
vicinages where criminal prosecutions must be brought.
And so the people reserved the function of determining crim-
inal guilt fo themselves, sitting as jurors. It is not within
the power of us Justices to cancel that reservation—neither
by permitting trial judges to determine the guilt of a defend-
ant who has not waived the jury right, nor (when a trial
judge has done so anyway) by reviewing the facts ourselves
and pronouncing the defendant without-a-doubt guilty. The
Court’s decision today is the only instance I know of (or could
conceive of) in which the remedy for a constitutional viola-
tion by a trial judge (making the determination of criminal
guilt reserved to the jury) is a repetition of the same con-
stitutional violation by the appellate court (making the
determination of ecriminal guilt reserved to the jury).

II

The Court’s decision would be wrong even if we ignored
the distinctive character of this constitutional violation.
The Court reaffirms the rule that it would be structural
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error (not susceptible of “harmless-error” analysis) to “‘viti-
atle] all the jury’s findings.”” Ante, at 11 (quoting Sullivan
v. Louistana, 508 U. S. 275, 281 (1993)). A court cannot, no
matter how clear the defendant’s culpability, direct a guilty
verdict. See Carpenters v. United States, 330 U. S. 395, 410
(1947); Rose v. Clark, 478 U. S. 570, 578 (1986); Arizona V.
Fulminante, 499 U. S. 279, 294 (1991) (White, J., dissenting).
The question that this raises is why, if denying the right to
conviction by jury is structural error, taking one of the ele-
ments of the crime away from the jury should be treated
differently from taking all of them away—since failure to
prove one, no less than failure to prove all, utterly prevents
conviction.

The Court never asks, much less answers, this question.
Indeed, we do not know, when the Court’s opinion is done,
how many elements can be taken away from the jury with
impunity, so long as appellate judges are persuaded that the
defendant is surely guilty. What if, in the present case, be-
sides keeping the materiality issue for itself, the District
Court had also refused to instruect the jury to decide whether
the defendant signed his tax return? See 26 U. S. C.
§7206(1). If Neder had never contested that element of
the offense, and the record contained a copy of his signed
return, would his conviction be automatically reversed in
that situation but not in this one, even though he would be
just as obviously guilty? We do not know. We know that
all elements cannot be taken from the jury, and that one can.
How many is too many (or perhaps what proportion is too
high) remains to be determined by future improvisation.
All we know for certain is that the number is somewhere
between tuppence and 19 shillings 11, since the Court’s only
response to my assertion that there is no principled dis-
tinction between this case and a directed verdict is that
“our course of constitutional adjudication has not been char-
acterized by this ‘in for a penny, in for a pound’ approach.”
See ante, at 17, n. 2.
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The underlying theme of the Court’s opinion is that taking
the element of materiality from the jury did not render Ned-
er’s trial unfair, because the judge certainly reached the
“right” result. But the same could be said of a directed ver-
dict against the defendant—which would be per se reversible
no matter how overwhelming the unfavorable evidence.
See Rose v. Clark, supra, at 578. The very premise of
structural-error review is that even convictions reflecting
the “right” result are reversed for the sake of protecting a
basic right. For example, in Tumey v. Ohio, 273 U. S. 510
(1927), where we reversed the defendant’s conviction because
he had been tried before a biased judge, the State argued
that “the evidence shows clearly that the defendant was
guilty and that he was only fined $100, which was the mini-
mum amount, and therefore that he can not complain of a
lack of due process, either in his conviction or in the amount
of the judgment.” Id., at 535. We rejected this argument
out of hand, responding that “/n/o matter what the evidence
was against him, he had the right to have an impartial
judge.” Ibid. (emphasis added). The amount of evidence
against a defendant who has properly preserved his objec-
tion, while relevant to determining whether a given error
was harmless, has nothing to do with determining whether
the error is subject to harmless-error review in the first
place.

The Court points out that in Johnson v. United States, 520
U. S. 461 (1997), we affirmed the petitioner’s conviction even
though the element of materiality had been withheld from
the jury. But the defendant in that case, unlike the defend-
ant here, had not requested a materiality instruction. In the
context of such unobjected-to error, the mere deprivation of
substantial rights “does not, without more,” warrant rever-
sal, United States v. Olano, 507 U.S. 725, 737 (1993), but
the appellant must also show that the deprivation “seriously
affect[s] the fairness, integrity or public reputation of judicial
proceedings,” Johnson, supra, at 469 (quoting Olano, supra,
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at 736) (internal quotation marks omitted). Johnson stands
for the proposition that, just as the absolute right to trial by
jury can be waived, so also the failure to object to its depri-
vation at the point where the deprivation can be remedied
will preclude automatic reversal.!

Insofar as it applies to the jury-trial requirement, the
structural-error rule does not exclude harmless-error analy-
sis—though it is harmless-error analysis of a peculiar sort,
looking not to whether the jury’s verdict would have been
the same without the error, but rather to whether the error
did not prevent the jury’s verdict. The failure of the court
to instruct the jury properly—whether by omitting an
element of the offense or by so misdescribing it that it is
effectively removed from the jury’s consideration—can be
harmless, if the elements of guilt that the jury did find neces-
sarily embraced the one omitted or misdescribed. This was
clearly spelled out by our unanimous opinion in Sullivan v.
Louisiana, supra, which said that harmless-error review
“looks . . . to the basis on which ‘the jury actually rested
its verdict.”” 508 U. S., at 279 (quoting Yates v. Evatt, 500
U. S. 391, 404 (1991)). Where the facts necessarily found by
the jury (and not those merely discerned by the appellate
court) support the existence of the element omitted or mis-
described in the instruction, the omission or misdescription
is harmless.? For there is then no “gap” in the verdict to

! Contrary to JUSTICE STEVENS’ suggestion, ante, at 28 (opinion concur-
ring in part and concurring in judgment), there is nothing “internally in-
consistent” about believing that a procedural guarantee is fundamental
while also believing that it must be asserted in a timely fashion. Itisa
universally acknowledged principle of law that one who sleeps on his
rights—even fundamental rights—may lose them.

2JUSTICE STEVENS thinks that the jury findings as to the amounts that
petitioner failed to report on his tax returns “necessarily included” a find-
ing on materiality, since “‘total income’ is obviously ‘information neces-
sary to a determination of a taxpayer’s income tax liability.”” Ante, at
26 (emphasis added). If that analysis were valid, we could simply dis-
pense with submitting the materiality issue to the jury in all future tax
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be filled by the factfinding of judges. This formulation ade-
quately explains the three cases, see California v. Roy, 519
U.S. 2, 6 (1996) (SCALIA, J., concurring); Carella v. Cali-
fornia, 491 U.S. 263, 270-273 (1989) (SCALIA, J., concur-
ring in judgment); Pope v. Illinois, 481 U. S. 497, 504 (1987)
(ScALIA, J., concurring),® that the majority views as “dic-
tat[ing] the answer” to the question before us today. Ante,
at 13. In casting Sullivan aside, the majority does more
than merely return to the state of confusion that existed
in our prior cases; it throws open the gate for appellate
courts to trample over the jury’s function.

cases involving understatement of income; a finding of intentional under-
statement would be a finding of guilt—no matter how insignificant the
understatement might be, and no matter whether it was offset by under-
statement of deductions as well. But the right to a jury trial on all ele-
ments of the offense does not mean the right to a jury trial on only so
many elements as are necessary in order logically to deduce the remain-
der. The jury has the right to apply its own logic (or illogic) to its decision
to convict or acquit. At bottom, JUSTICE STEVENS “obviously” repre-
sents his judgment that any reasonable jury would have to think that the
misstated amounts were material. Cf. ante, at 16, n. 1. It is, in other
words, nothing more than a repackaging of the majority’s approach, which
allows a judge to determine what a jury “would have found” if asked.
And it offers none of the protection that JUSTICE STEVENS promises the
jury will deliver “against the corrupt or overzealous prosecutor and
against the compliant, biased, or eccentric judge.” Ante, at 29 (quoting
Duncan v. Louisiana, 391 U. S. 145, 156 (1968)).

3The Court asserts that this “functional equivalent” test does not ex-
plain Pope, since “a juror in Rockford, Illinois, who found that the [alleg-
edly obscene] material lacked value under community standards, would
not necessarily have found that it did so under presumably broader and
more tolerant national standards.” Amte, at 14. If the jury had been
instructed to measure the material by Rockford, Illinois, standards,
I might agree. It was instructed, however, to “judge whether the mate-
rial was obscene by determining how it would be viewed by ordinary
adults in the whole State of Illinois,” 481 U. S., at 499 (emphasis added)—
which includes, of course, the city of Chicago, that toddlin’ town. A find-
ing of obscenity under that standard amounts to a finding of obscenity
under a national (“reasonable person”) standard. See id., at 504 (SCALIA,
J., concurring).
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Asserting that “[ulnder our cases, a constitutional error is
either structural or it is not,” ante, at 14, the Court criticizes
the Sullivan test for importing a “case-by-case approach”
into the structural-error determination. If that were true,
it would seem a small price to pay for keeping the appellate
function consistent with the Sixth Amendment. But in fact
the Court overstates the cut-and-dried nature of identifying
structural error. Some structural errors, like the complete
absence of counsel or the denial of a public trial, are visible
at first glance. Others, like deciding whether the trial judge
was biased or whether there was racial discrimination in the
grand jury selection, require a more fact-intensive inquiry.
Deciding whether the jury made a finding “functionally
equivalent” to the omitted or misdescribed element is similar
to structural-error analysis of the latter sort.

II1

The Court points out that all forms of harmless-error re-
view “infringe upon the jury’s factfinding role and affect the
jury’s deliberative process in ways that are, strictly speak-
ing, not readily calculable.” Ante, at 18. In finding, for ex-
ample, that the jury’s verdict would not have been affected
by the exclusion of evidence improperly admitted, or by the
admission of evidence improperly excluded, a court is specu-
lating on what the jury would have found. See, e.g., Ari-
zona v. Fulminante, 499 U. S., at 296 (Would the verdict
have been different if a coerced confession had not been in-
troduced?); Delaware v. Van Arsdall, 475 U.S. 673, 684
(1986) (Would the verdict have been different if evidence had
not been unconstitutionally barred from admission?). There
is no difference, the Court asserts, in permitting a similar
speculation here. Ante, at 18.

If this analysis were correct—if permitting speculation on
whether a jury would have changed its verdict logically de-
mands permitting speculation on what verdict a jury would
have rendered—we ought to be able to uphold directed ver-
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dicts in cases where the defendant’s guilt is absolutely clear.
In other words, the Court’s analysis is simply a repudiation
of the principle that depriving the criminal defendant of a
jury verdict is structural error. Sullivan v. Lowisiana
clearly articulated the line between permissible and im-
permissible speculation that preserves the well-established
structural character of the jury-trial right and places a prin-
cipled and discernible limitation upon judicial intervention:
“The inquiry . . . is not whether, in a trial that occurred
without the error, a guilty verdict would surely have been
rendered, but whether the guilty verdict actually rendered
in this trial was surely unattributable to the error.” 508
U. S, at 279 (emphasis added). Harmless-error review ap-
plies only when the jury actually renders a verdict—that is,
when it has found the defendant guilty of all the elements of
the crime.

The difference between speculation directed toward
confirming the jury’s verdict (Sullivan) and speculation di-
rected toward making a judgment that the jury has never
made (today’s decision) is more than semantic. Consider,
for example, the following scenarios. If I order for my wife
in a restaurant, there is no sense in which the decision is
hers, even if I am sure beyond a reasonable doubt about what
she would have ordered. If, however, while she is away
from the table, I advise the waiter to stay with an order she
initially made, even though he informs me that there has
been a change in the accompanying dish, one can still say
that my wife placed the order—even if I am wrong about
whether she would have changed her mind in light of the
new information. Of course, I may predict correctly in both
instances simply because I know my wife well. I doubt,
however, that a low error rate would persuade my wife that
my making a practice of the first was a good idea.

It is this sort of allocation of decisionmaking power that
the Sullivan standard protects. The right to render the
verdict in criminal prosecutions belongs exclusively to the
jury; reviewing it belongs to the appellate court. “Confirm-
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ing” speculation does not disturb that allocation, but “substi-
tuting” speculation does. Make no mistake about the shift
in standard: Whereas Sullivan confined appellate courts to
their proper role of reviewing verdicts, the Court today puts
appellate courts in the business of reviewing the defendant’s
guilt. The Court does not—it cannot—reconcile this new
approach with the proposition that denial of the jury-trial
right is structural error.

* * *

The recipe that has produced today’s ruling consists of one
part self-esteem, one part panic, and one part pragmatism.
I have already commented upon the first ingredient: What
could possibly be so bad about having judges decide that a
jury would necessarily have found the defendant guilty?
Nothing except the distrust of judges that underlies the
jury-trial guarantee. As to the ingredient of panic: The
Court is concerned that the Sullivan approach will invali-
date convictions in innumerable cases where the defendant
is obviously guilty. There is simply no basis for that con-
cern. The limited harmless-error approach of Sullivan ap-
plies only when specific objection to the erroneous instruc-
tion has been made and rejected. In all other cases, the
Olamno plain-error rule governs, which is similar to the ordi-
nary harmless-error analysis that the Court would apply. I
doubt that the criminal cases in which instructions omit or
misdescribe elements of the offense over the objection of the
defendant are so numerous as to present a massive problem.
(If they are, the problem of vagueness in our criminal laws,
or of incompetence in our judges, makes the problem under
discussion here seem insignificant by comparison.)

And as for the ingredient of pragmatism (if the defendant
is unquestionably guilty, why go through the trouble of try-
ing him again?), it suffices to quote Blackstone once again:

“[Hlowever convenient [intrusions on the jury right]
may appear at first, (as, doubtless, all arbitrary powers,
well executed, are the most convenient,) yet let it be
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again remembered that delays and little inconveniences
in the forms of justice are the price that all free nations
must pay for their liberty in more substantial matters;
that these inroads upon this sacred bulwark of the na-
tion are fundamentally opposite to the spirit of our con-
stitution; and that, though begun in trifles, the prece-
dent may gradually increase and spread to the utter
disuse of juries in questions of the most momentous con-
cern.” 4 Blackstone, Commentaries *350.

See also Bollenbach v. United States, 326 U.S. 607, 615
(1946). Formal requirements are often scorned when they
stand in the way of expediency. This Court, however, has
an obligation to take a longer view. I respectfully dissent.
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CERTIORARI TO THE SUPREME COURT OF ILLINOIS
No. 97-1121.  Argued December 9, 1998—Decided June 10, 1999

Chicago’s Gang Congregation Ordinance prohibits “criminal street gang
members” from loitering in public places. Under the ordinance, if a
police officer observes a person whom he reasonably believes to be a
gang member loitering in a public place with one or more persons, he
shall order them to disperse. Anyone who does not promptly obey such
an order has violated the ordinance. The police department’s General
Order 92-4 purports to limit officers’ enforcement discretion by confin-
ing arrest authority to designated officers, establishing detailed criteria
for defining street gangs and membership therein, and providing for
designated, but publicly undisclosed, enforcement areas. Two trial
judges upheld the ordinance’s constitutionality, but 11 others ruled it
invalid. The Illinois Appellate Court affirmed the latter cases and re-
versed the convictions in the former. The State Supreme Court af-
firmed, holding that the ordinance violates due process in that it is im-
permissibly vague on its face and an arbitrary restriction on personal
liberties.

Held: The judgment is affirmed.

177 111. 2d 440, 687 N. E. 2d 53, affirmed.

JUSTICE STEVENS delivered the opinion of the Court with respect to
Parts I, II, and V, concluding that the ordinance’s broad sweep violates
the requirement that a legislature establish minimal guidelines to gov-
ern law enforcement. Kolender v. Lawson, 461 U.S. 352, 358. The
ordinance encompasses a great deal of harmless behavior: In any public
place in Chicago, persons in the company of a gang member “shall” be
ordered to disperse if their purpose is not apparent to an officer. More-
over, the Illinois Supreme Court interprets the ordinance’s loitering
definition—“to remain in any one place with no apparent purpose”—as
giving officers absolute discretion to determine what activities consti-
tute loitering. See id., at 359. This Court has no authority to construe
the language of a state statute more narrowly than the State’s highest
court. See Smiley v. Kansas, 196 U. S. 447, 455. The three features
of the ordinance that, the city argues, limit the officer’s discretion—(1)
it does not permit issuance of a dispersal order to anyone who is moving
along or who has an apparent purpose; (2) it does not permit an arrest
if individuals obey a dispersal order; and (3) no order can issue unless
the officer reasonably believes that one of the loiterers is a gang mem-



42

CHICAGO ». MORALES

Syllabus

ber—are insufficient. Finally, the Illinois Supreme Court is correct
that General Order 92-4 is not a sufficient limitation on police discretion.
See Smath v. Goguen, 415 U. S. 566, 575. Pp. 60—64.

JUSTICE STEVENS, joined by JUSTICE SOUTER and JUSTICE GINS-
BURG, concluded in Parts III, IV, and VI:

1. It was not improper for the state courts to conclude that the ordi-
nance, which covers a significant amount of activity in addition to the
intimidating conduct that is its factual predicate, is invalid on its face.
An enactment may be attacked on its face as impermissibly vague if,
mter alia, it fails to establish standards for the police and public that
are sufficient to guard against the arbitrary deprivation of liberty. Ko-
lender v. Lawson, 461 U. S., at 3568. The freedom to loiter for innocent
purposes is part of such “liberty.” See, e. g., Kent v. Dulles, 357 U. S.
116, 126. The ordinance’s vagueness makes a facial challenge appro-
priate. This is not an enactment that simply regulates business behav-
ior and contains a scienter requirement. See Hoffman Estates v. Flip-
side, Hoffman Estates, Inc., 455 U. S. 489, 499. It is a criminal law that
contains no mens rea requirement, see Colautti v. Franklin, 439 U. S.
379, 395, and infringes on constitutionally protected rights, see id., at
391. Pp. 51-56.

2. Because the ordinance fails to give the ordinary citizen adequate
notice of what is forbidden and what is permitted, it is impermissibly
vague. See, e.g., Coates v. Cincinnati, 402 U. S. 611, 614. The term
“loiter” may have a common and accepted meaning, but the ordinance’s
definition of that term—*“to remain in any one place with no apparent
purpose”—does not. It is difficult to imagine how any Chicagoan
standing in a public place with a group of people would know if he or
she had an “apparent purpose.” This vagueness about what loitering
is covered and what is not dooms the ordinance. The city’s principal
response to the adequate notice concern—that loiterers are not subject
to criminal sanction until after they have disobeyed a dispersal order—
is unpersuasive for at least two reasons. First, the fair notice require-
ment’s purpose is to enable the ordinary citizen to conform his or her
conduct to the law. See Lanzetta v. New Jersey, 306 U. S. 451, 453. A
dispersal order, which is issued only after prohibited conduct has
occurred, cannot retroactively provide adequate notice of the boundary
between the permissible and the impermissible applications of the ordi-
nance. Second, the dispersal order’s terms compound the inadequacy
of the notice afforded by the ordinance, which vaguely requires that the
officer “order all such persons to disperse and remove themselves from
the area,” and thereby raises a host of questions as to the duration and
distinguishing features of the loiterers’ separation. Pp. 56-60.
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JUSTICE O’CONNOR, joined by JUSTICE BREYER, concluded that, as
construed by the Illinois Supreme Court, the Chicago ordinance is un-
constitutionally vague because it lacks sufficient minimal standards to
guide law enforcement officers; in particular, it fails to provide any
standard by which police can judge whether an individual has an “ap-
parent purpose.” This vagueness alone provides a sufficient ground for
affirming the judgment below, and there is no need to consider the other
issues briefed by the parties and addressed by the plurality. It is im-
portant to courts and legislatures alike to characterize more clearly the
narrow scope of the Court’s holding. Chicago still has reasonable alter-
natives to combat the very real threat posed by gang intimidation and
violence, including, e. g., adoption of laws that directly prohibit the con-
gregation of gang members to intimidate residents, or the enforcement
of existing laws with that effect. Moreover, the ordinance could have
been construed more narrowly to avoid the vagueness problem, by, e. g.,
adopting limitations that restrict the ordinance’s criminal penalties to
gang members or interpreting the term “apparent purpose” narrowly
and in light of the Chicago City Council’s findings. This Court, how-
ever, cannot impose a limiting construction that a state supreme court
has declined to adopt. See, e.g., Kolender v. Lawson, 461 U. S. 352,
355-356,n. 4. The Illinois Supreme Court misapplied this Court’s prec-
edents, particularly Papachristou v. Jacksonville, 405 U. S. 156, to the
extent it read them as requiring it to hold the ordinance vague in all of
its applications. Pp. 64-69.

JusTICE KENNEDY concluded that, as interpreted by the Illinois Su-
preme Court, the Chicago ordinance unconstitutionally reaches a broad
range of innocent conduct, and, therefore, is not necessarily saved by
the requirement that the citizen disobey a dispersal order before there
is a violation. Although it can be assumed that disobeying some police
commands will subject a citizen to prosecution whether or not the citi-
zen knows why the order is given, it does not follow that any unex-
plained police order must be obeyed without notice of its lawfulness.
The predicate of a dispersal order is not sufficient to eliminate doubts
regarding the adequacy of notice under this ordinance. A citizen, while
engaging in a wide array of innocent conduct, is not likely to know when
he may be subject to such an order based on the officer’s own knowledge
of the identity or affiliations of other persons with whom the citizen is
congregating; nor may the citizen be able to assess what an officer might
conceive to be the citizen’s lack of an apparent purpose. Pp. 69-70.

JUSTICE BREYER concluded that the ordinance violates the Constitu-
tion because it delegates too much discretion to the police, and it is not
saved by its limitations requiring that the police reasonably believe that
the person ordered to disperse (or someone accompanying him) is a gang
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member, and that he remain in the public place “with no apparent pur-
pose.” Nor does it violate this Court’s usual rules governing facial
challenges to forbid the city to apply the unconstitutional ordinance in
this case. There is no way to distinguish in the ordinance’s terms be-
tween one application of unlimited police discretion and another. It is
unconstitutional, not because a policeman applied his discretion wisely
or poorly in a particular case, but rather because the policeman enjoys
too much discretion in every case. And if every application of the ordi-
nance represents an exercise of unlimited discretion, then the ordinance
is invalid in all its applications. See Lanzetta v. New Jersey, 306 U. S.
451, 453. Contrary to JUSTICE SCALIA’s suggestion, the ordinance does
not escape facial invalidation simply because it may provide fair warning
to some individual defendants that it prohibits the conduct in which
they are engaged. This ordinance is unconstitutional, not because it
provides insufficient notice, but because it does not provide sufficient
minimal standards to guide the police. See Coates v. Cincinnati, 402
U.S. 611, 614. Pp. 70-73.

STEVENS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II, and V, in which O’CoN-
NOR, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ., joined, and an
opinion with respect to Parts III, IV, and VI, in which SOUTER and GINS-
BURG, JJ., joined. O’CONNOR, J., filed an opinion concurring in part and
concurring in the judgment, in which BREYER, J., joined, post, p. 64.
KENNEDY, J., post, p. 69, and BREYER, J., post, p. 70, filed opinions concur-
ring in part and concurring in the judgment. SCALIA, J., filed a dissenting
opinion, post, p. 73. THOMAS, J., filed a dissenting opinion, in which REHN-
QUIST, C. J., and SCALIA, J., joined, post, p. 98.

Lawrence Rosenthal argued the cause for petitioner.
With him on the briefs were Brian L. Crowe, Benna Ruth
Solomon, Timothy W. Joranko, and Julian N. Henriques, Jr.

Harvey Grossman argued the cause for respondents.
With him on the brief were Rita Fry, James H. Reddy,
Richard J. O’Brien, Jr., Barbara O’Toole, and Steven R.
Shapiro.*

*Briefs of amici curiae urging reversal were filed for the United States
by Solicitor General Waxman, Deputy Solicitor General Underwood, and
James A. Feldman, for the State of Ohio et al. by Betty D. Montgomery,
Attorney General of Ohio, Jeffrey S. Sutton, State Solicitor, Robert C.
Maier, and David M. Gormley, and by the Attorneys General for their
respective jurisdictions as follows: William H. Pryor, Jr., of Alabama,
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JUSTICE STEVENS announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I, I1, and V, and an opinion with respect to Parts I1I, IV, and
VI, in which JUSTICE SOUTER and JUSTICE GINSBURG join.

In 1992, the Chicago City Council enacted the Gang Con-
gregation Ordinance, which prohibits “criminal street gang

Bruce M. Botelho of Alaska, Grant Woods of Arizona, Daniel E. Lun-
gren of California, Gale A. Norton of Colorado, John M. Bailey of Con-
necticut, M. Jane Brady of Delaware, Robert A. Butterworth of Florida,
Thurbert E. Baker of Georgia, James E. Ryan of Illinois, Jeffrey A. Modi-
sett of Indiana, Carla J. Stovall of Kansas, A. B. Chandler 111 of Kentucky,
Richard P. Ieyoub of Louisiana, J. Joseph Curran, Jr., of Maryland, Frank
J. Kelley of Michigan, Hubert H. Humphrey 111 of Minnesota, Michael C.
Moore of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Joseph P.
Mazurek of Montana, Don Stenberg of Nebraska, Frankie Sue Del Papa
of Nevada, Dennis C. Vacco of New York, Michael F. Easley of North
Carolina, D. Michael Fisher of Pennsylvania, Carlos Lugo-Fiol of Puerto
Rico, Jeffrey B. Pine of Rhode Island, Charles M. Condon of South Caro-
lina, Mark Barnett of South Dakota, Jan Graham of Utah, Julio A. Brady
of the Virgin Islands, and Mark O. Earley of Virginia; for the Center for
the Community Interest by Richard K. Willard and Roger L. Conner;
for the Chicago Neighborhood Organizations by Michele L. Odorizzi and
Jeffrey W. Sarles; for the Los Angeles County District Attorney by Gil
Gareetti pro se, and Brent Dail Riggs; for the National District Attor-
neys Association et al. by Kristin Linsley Myles, Daniel P. Collins, Wil-
liam L. Murphy, and Wayne W. Schimidt, for the Washington Legal Foun-
dation et al. by Daniel J. Popeo and Richard A. Samp; and for the U. S.
Conference of Mayors et al. by Richard Ruda, Miguel A. Estrada, and
Mark A. Perry.

Briefs of amicus curiae urging affirmance were filed for the Chi-
cago Alliance for Neighborhood Safety et al. by Stephen J. Schulhofer
and Randolph N. Stone; for the Illinois Attorneys for Criminal Justice
by Robert Hirschhorn and Steven A. Greenberg; for the National Asso-
ciation of Criminal Defense Lawyers by David M. Porter; for the Na-
tional Black Police Association et al. by Elaine R. Jones, Theodore M.
Shaw, George H. Kendall, Lawra E. Hankins, Marc O. Beem, and Diane
F. Klotnia; for the National Law Center on Homelessness & Poverty
et al. by Robert M. Bruskin, and for See Forever/the Maya Angelou Public
Charter School et al. by Louis R. Cohen, John Payton, and James For-
man, Jr.
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members” from “loitering” with one another or with other
persons in any public place. The question presented is
whether the Supreme Court of Illinois correctly held that the
ordinance violates the Due Process Clause of the Fourteenth
Amendment to the Federal Constitution.

I

Before the ordinance was adopted, the city council’s Com-
mittee on Police and Fire conducted hearings to explore the
problems created by the city’s street gangs, and more partic-
ularly, the consequences of public loitering by gang mem-
bers. Witnesses included residents of the neighborhoods
where gang members are most active, as well as some of the
aldermen who represent those areas. Based on that evi-
dence, the council made a series of findings that are included
in the text of the ordinance and explain the reasons for its
enactment.!

The council found that a continuing increase in criminal
street gang activity was largely responsible for the city’s ris-
ing murder rate, as well as an escalation of violent and drug
related crimes. It noted that in many neighborhoods
throughout the city, “‘the burgeoning presence of street
gang members in public places has intimidated many law
abiding citizens.”” 177 Ill. 2d 440, 445, 687 N. E. 2d 53, 58
(1997). Furthermore, the council stated that gang mem-
bers “‘establish control over identifiable areas . . . by loi-
tering in those areas and intimidating others from entering
those areas; and . . . [m]embers of criminal street gangs
avoid arrest by committing no offense punishable under ex-
isting laws when they know the police are present . ...””
Ibid. 1t further found that “‘loitering in public places by

! The findings are quoted in full in the opinion of the Supreme Court of
Illinois. 177 IIl. 2d 440, 445, 687 N. E. 2d 53, 58 (1997). Some of the
evidence supporting these findings is quoted in JUSTICE THOMAS’ dissent-
ing opinion. Post, at 100-101.
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criminal street gang members creates a justifiable fear for
the safety of persons and property in the area’” and that
“‘lalggressive action is necessary to preserve the city’s
streets and other public places so that the public may use
such places without fear.”” Moreover, the council concluded
that the city “‘has an interest in discouraging all persons
from loitering in public places with criminal gang mem-
bers.””  Ibid.

The ordinance creates a criminal offense punishable by a
fine of up to $500, imprisonment for not more than six
months, and a requirement to perform up to 120 hours of
community service. Commission of the offense involves four
predicates. First, the police officer must reasonably believe
that at least one of the two or more persons present in a
“‘public place’” is a “‘ecriminal street gang membel[r].””
Second, the persons must be “‘loitering,”” which the ordi-
nance defines as “‘remain[ing] in any one place with no
apparent purpose.”” Third, the officer must then order
“‘ll’” of the persons to disperse and remove themselves
“‘from the area.”” Fourth, a person must disobey the offi-
cer’s order. If any person, whether a gang member or not,
disobeys the officer’s order, that person is guilty of violating
the ordinance. Ibid.?

2The ordinance states in pertinent part:

“(a) Whenever a police officer observes a person whom he reasonably
believes to be a criminal street gang member loitering in any public place
with one or more other persons, he shall order all such persons to disperse
and remove themselves from the area. Any person who does not
promptly obey such an order is in violation of this section.

“(b) It shall be an affirmative defense to an alleged violation of this
section that no person who was observed loitering was in fact a member
of a criminal street gang.

“(e) As used in this Section:

“(1) ‘Loiter’ means to remain in any one place with no apparent purpose.

“(2) ‘Criminal street gang’ means any ongoing organization, association
in fact or group of three or more persons, whether formal or informal,
having as one of its substantial activities the commission of one or more
of the criminal acts enumerated in paragraph (3), and whose members
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Two months after the ordinance was adopted, the Chicago
Police Department promulgated General Order 92-4 to pro-
vide guidelines to govern its enforcement.? That order pur-
ported to establish limitations on the enforcement discretion
of police officers “to ensure that the anti-gang loitering ordi-
nance is not enforced in an arbitrary or discriminatory way.”
Chicago Police Department, General Order 92-4, reprinted
in App. to Pet. for Cert. 656a. The limitations confine the
authority to arrest gang members who violate the ordinance
to sworn “members of the Gang Crime Section” and certain
other designated officers,* and establish detailed criteria for
defining street gangs and membership in such gangs. Id.,
at 66a—67a. In addition, the order directs district command-
ers to “designate areas in which the presence of gang mem-
bers has a demonstrable effect on the activities of law abid-
ing persons in the surrounding community,” and provides
that the ordinance “will be enforced only within the desig-

individually or collectively engage in or have engaged in a pattern of crim-
inal gang activity.

“(5) ‘Public place’ means the public way and any other location open to
the public, whether publicly or privately owned.

“(e) Any person who violates this Section is subject to a fine of not less
than $100 and not more than $500 for each offense, or imprisonment for
not more than six months, or both.

“In addition to or instead of the above penalties, any person who violates
this section may be required to perform up to 120 hours of community
service pursuant to section 1-4-120 of this Code.” Chicago Municipal
Code §8-4-015 (added June 17, 1992), reprinted in App. to Pet. for Cert.
61la-63a.

3 As the Illinois Supreme Court noted, during the hearings preceding
the adoption of the ordinance, “representatives of the Chicago law and
police departments informed the city counsel that any limitations on the
discretion police have in enforcing the ordinance would be best developed
through police policy, rather than placing such limitations into the ordi-
nance itself.” 177 Il 2d, at 446, 687 N. E. 2d, at 58-59.

4Presumably, these officers would also be able to arrest all nongang
members who violate the ordinance.



Cite as: 527 U. S. 41 (1999) 49

Opinion of the Court

nated areas.” Id., at 68a—69a. The city, however, does not
release the locations of these “designated areas” to the
public.?

II

During the three years of its enforcement,® the police is-
sued over 89,000 dispersal orders and arrested over 42,000
people for violating the ordinance.” In the ensuing enforce-
ment proceedings, 2 trial judges upheld the constitutional-
ity of the ordinance, but 11 others ruled that it was in-
valid.® In respondent Youkhana’s case, the trial judge held
that the “ordinance fails to notify individuals what conduct

5Tr. of Oral Arg. 22-23.

5The city began enforcing the ordinance on the effective date of the
general order in August 1992 and stopped enforcing it in December 1995,
when it was held invalid in Chicago v. Youkhana, 277 I1l. App. 3d 101, 660
N. E. 2d 34 (1995). Tr. of Oral Arg. 43.

"Brief for Petitioner 16. There were 5,251 arrests under the ordinance
in 1993, 15,660 in 1994, and 22,056 in 1995. City of Chicago, R. Daley &
T. Hillard, Gang and Narcotic Related Violent Crime: 1993-1997, p. 7
(June 1998).

The city believes that the ordinance resulted in a significant decline in
gang-related homicides. It notes that in 1995, the last year the ordinance
was enforced, the gang-related homicide rate fell by 26%. In 1996, after
the ordinance had been held invalid, the gang-related homicide rate rose
11%. Pet. for Cert. 9, n. 5. However, gang-related homicides fell by 19%
in 1997, over a year after the suspension of the ordinance. Daley & Hil-
lard, at 5. Given the myriad factors that influence levels of violence, it is
difficult to evaluate the probative value of this statistical evidence, or to
reach any firm conclusion about the ordinance’s efficacy. Cf. Harcourt,
Reflecting on the Subject: A Critique of the Social Influence Conception of
Deterrence, the Broken Windows Theory, and Order-Maintenance Policing
New York Style, 97 Mich. L. Rev. 291, 296 (1998) (describing the “hotly
contested debate raging among . . . experts over the causes of the decline
in crime in New York City and nationally”).

8See Poulos, Chicago’s Ban on Gang Loitering: Making Sense of Vague-
ness and Overbreadth in Loitering Laws, 83 Calif. L. Rev. 379, 384, n. 26
(1995).
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is prohibited, and it encourages arbitrary and capricious en-
forcement by police.”?

The Illinois Appellate Court affirmed the trial court’s rul-
ing in the Youkhana case,'® consolidated and affirmed other
pending appeals in accordance with Youkhana,'! and re-
versed the convictions of respondents Gutierrez, Morales,
and others.”? The Appellate Court was persuaded that the
ordinance impaired the freedom of assembly of nongang
members in violation of the First Amendment to the Federal
Constitution and Article I of the Illinois Constitution, that it
was unconstitutionally vague, that it improperly criminalized
status rather than conduct, and that it jeopardized rights
guaranteed under the Fourth Amendment.!®

The Illinois Supreme Court affirmed. It held “that the
gang loitering ordinance violates due process of law in that
it is impermissibly vague on its face and an arbitrary restric-
tion on personal liberties.” 177 Ill. 2d, at 447, 687 N. E.
2d, at 59. The court did not reach the contentions that the
ordinance “creates a status offense, permits arrests without
probable cause or is overbroad.” Ibid.

In support of its vagueness holding, the court pointed out
that the definition of “loitering” in the ordinance drew no
distinction between innocent conduct and conduct calculated

9 Chicago v. Youkhana, Nos. 93 MCI 293363 et al. (Ill. Cir. Ct., Cook
Cty., Sept. 29, 1993), App. to Pet. for Cert. 45a. The court also concluded
that the ordinance improperly authorized arrest on the basis of a person’s
status instead of conduct and that it was facially overbroad under the
First Amendment to the Federal Constitution and Art. I, § 5, of the Illinois
Constitution. Id., at 59a.

0 Chicago v. Youkhana, 277 T11. App. 3d 101, 660 N. E. 2d 34 (1995).

1 Chicago v. Ramsey, Nos. 1-93-4125 et al. (Ill. App., Dec. 29, 1995),
App. to Pet. for Cert. 39a.

2 Chicago v. Morales, Nos. 1-93-4039 et al. (Ill. App., Dec. 29, 1995),
App. to Pet. for Cert. 37a.

18 Chicago v. Youkhana, 277 111. App. 3d, at 106, 660 N. E. 2d, at 38; id.,
at 112, 660 N. E. 2d, at 41; id., at 113, 660 N. E. 2d, at 42.
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to cause harm."* “Moreover, the definition of ‘loiter’ pro-
vided by the ordinance does not assist in clearly articulating
the proscriptions of the ordinance.” Id., at 451-452, 687
N. E. 2d, at 60-61. Furthermore, it concluded that the ordi-
nance was “not reasonably susceptible to a limiting construc-
tion which would affirm its validity.” 1®

We granted certiorari, 523 U. S. 1071 (1998), and now af-
firm. Like the Illinois Supreme Court, we conclude that the
ordinance enacted by the city of Chicago is unconstitution-
ally vague.

I11

The basic factual predicate for the city’s ordinance is not
in dispute. As the city argues in its brief, “the very pres-
ence of a large collection of obviously brazen, insistent, and
lawless gang members and hangers-on on the public ways
intimidates residents, who become afraid even to leave their
homes and go about their business. That, in turn, imperils
community residents’ sense of safety and security, detracts
from property values, and can ultimately destabilize entire
neighborhoods.” The findings in the ordinance explain
that it was motivated by these concerns. We have no doubt

14“The ordinance defines ‘loiter’ to mean ‘to remain in any one place
with no apparent purpose.” Chicago Municipal Code §8-4-015(c)(1)
(added June 17, 1992). People with entirely legitimate and lawful pur-
poses will not always be able to make their purposes apparent to an ob-
serving police officer. For example, a person waiting to hail a taxi, rest-
ing on a corner during a jog, or stepping into a doorway to evade a rain
shower has a perfectly legitimate purpose in all these scenarios; however,
that purpose will rarely be apparent to an observer.” 177 Ill. 2d, at 451-
452, 687 N. E. 2d, at 60-61.

15Tt stated: “Although the proscriptions of the ordinance are vague, the
city council’s intent in its enactment is clear and unambiguous. The city
has declared gang members a public menace and determined that gang
members are too adept at avoiding arrest for all the other crimes they
commit. Accordingly, the city council crafted an exceptionally broad ordi-
nance which could be used to sweep these intolerable and objectionable
gang members from the city streets.” Id., at 458, 687 N. E. 2d, at 64.

16 Brief for Petitioner 14.
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that a law that directly prohibited such intimidating conduct
would be constitutional,'” but this ordinance broadly covers
a significant amount of additional activity. Uncertainty
about the scope of that additional coverage provides the
basis for respondents’ claim that the ordinance is too vague.

We are confronted at the outset with the city’s claim that
it was improper for the state courts to conclude that the
ordinance is invalid on its face. The city correctly points out
that imprecise laws can be attacked on their face under two
different doctrines.’® First, the overbreadth doctrine per-
mits the facial invalidation of laws that inhibit the exercise
of First Amendment rights if the impermissible applications
of the law are substantial when “judged in relation to the
statute’s plainly legitimate sweep.” Broadrick v. Okla-
homa, 413 U.S. 601, 612-615 (1973). Second, even if an
enactment does not reach a substantial amount of constitu-
tionally protected conduct, it may be impermissibly vague
because it fails to establish standards for the police and pub-
lic that are sufficient to guard against the arbitrary depriva-
tion of liberty interests. Kolender v. Lawson, 461 U. S. 352,
358 (1983).

While we, like the Illinois courts, conclude that the ordi-
nance is invalid on its face, we do not rely on the overbreadth
doctrine. We agree with the city’s submission that the law
does not have a sufficiently substantial impact on conduct

1"Tn fact the city already has several laws that serve this purpose. See,
e.g., Ill. Comp. Stat., ch. 720 §§5/12—-6 (1998) (intimidation); 570/405.2
(streetgang criminal drug conspiracy); 147/1 et seq. (Illinois Streetgang
Terrorism Omnibus Prevention Act); 5/25-1 (mob action). Deputy Super-
intendent Cooper, the only representative of the police department at the
Committee on Police and Fire hearing on the ordinance, testified that, of
the kinds of behavior people had discussed at the hearing, “90 percent of
those instances are actually criminal offenses where people, in fact, can be
arrested.” Record, Appendix II to plaintiff’s Memorandum in Opposition
to Motion to Dismiss 182 (Tr. of Proceedings, Chicago City Council Com-
mittee on Police and Fire, May 18, 1992).

18 Brief for Petitioner 17.
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protected by the First Amendment to render it unconstitu-
tional. The ordinance does not prohibit speech. Because
the term “loiter” is defined as remaining in one place “with
no apparent purpose,” it is also clear that it does not prohibit
any form of conduct that is apparently intended to convey
a message. By its terms, the ordinance is inapplicable to
assemblies that are designed to demonstrate a group’s sup-
port of, or opposition to, a particular point of view. Cf.
Clark v. Community for Creative Non-Violence, 468 U. S.
288 (1984); Gregory v. Chicago, 394 U. S. 111 (1969). Its im-
pact on the social contact between gang members and others
does not impair the First Amendment “right of association”
that our cases have recognized. See Dallas v. Stanglin, 490
U. S. 19, 23-25 (1989).

On the other hand, as the United States recognizes, the
freedom to loiter for innocent purposes is part of the “lib-
erty” protected by the Due Process Clause of the Fourteenth
Amendment.”” We have expressly identified this “right to
remove from one place to another according to inclination”
as “an attribute of personal liberty” protected by the Consti-
tution. Williams v. Fears, 179 U. S. 270, 274 (1900); see also
Papachristou v. Jacksonville, 405 U.S. 156, 164 (1972).2°

1 See Brief for United States as Amicus Curiae 23: “We do not doubt
that, under the Due Process Clause, individuals in this country have sig-
nificant liberty interests in standing on sidewalks and in other public
places, and in traveling, moving, and associating with others.” The city
appears to agree, at least to the extent that such activities include “social
gatherings.” Brief for Petitioner 21, n. 13. Both JUSTICE SCALIA, post,
at 83-86 (dissenting opinion), and JUSTICE THOMAS, post, at 102-106 (dis-
senting opinion), not only disagree with this proposition, but also incorrectly
assume (as the city does not, see Brief for Petitioner 44) that identification
of an obvious liberty interest that is impacted by a statute is equivalent
to finding a violation of substantive due process. See n. 35, infra.

20 Petitioner cites historical precedent against recognizing what it de-
scribes as the “fundamental right to loiter.” Brief for Petitioner 12.
While antiloitering ordinances have long existed in this country, their ped-
igree does not ensure their constitutionality. In 16th-century England,
for example, the “‘Slavery acts’” provided for a 2-year enslavement period
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Indeed, it is apparent that an individual’s decision to remain
in a public place of his choice is as much a part of his liberty
as the freedom of movement inside frontiers that is “a part
of our heritage” Kent v. Dulles, 357 U. S. 116, 126 (1958),
or the right to move “to whatsoever place one’s own inclina-
tion may direct” identified in Blackstone’s Commentaries. 1
W. Blackstone, Commentaries on the Laws of England 130
(1765).21

for anyone who “‘liveth idly and loiteringly, by the space of three days.””
Note, Homelessness in a Modern Urban Setting, 10 Ford. Urb. L. J. 749,
754, n. 17 (1982). In Papachristou we noted that many American va-
grancy laws were patterned on these “Elizabethan poor laws.” 405 U. S.,
at 161-162. These laws went virtually unchallenged in this country until
attorneys became widely available to the indigent following our decision
in Gideon v. Wainwright, 372 U. S. 335 (1963). See Recent Developments,
Constitutional Attacks on Vagrancy Laws, 20 Stan. L. Rev. 782, 783 (1968).
In addition, vagrancy laws were used after the Civil War to keep former
slaves in a state of quasi slavery. In 1865, for example, Alabama broad-
ened its vagrancy statute to include “‘any runaway, stubborn servant or
child’” and “‘a laborer or servant who loiters away his time, or refuses
to comply with any contract for a term of service without just cause.””
T. Wilson, Black Codes of the South 76 (1965). The Reconstruction-era
vagrancy laws had especially harsh consequences on African-American
women and children. L. Kerber, No Constitutional Right to be Ladies:
Women and the Obligations of Citizenship 50-69 (1998). Neither this his-
tory nor the scholarly compendia in JUSTICE THOMAS’ dissent, post, at
102-106, persuades us that the right to engage in loitering that is entirely
harmless in both purpose and effect is not a part of the liberty protected
by the Due Process Clause.

21 The freewheeling and hypothetical character of JUSTICE SCALIA’s dis-
cussion of liberty is epitomized by his assumption that citizens of Chicago,
who were once “free to drive about the city” at whatever speed they
wished, were the ones who decided to limit that freedom by adopting a
speed limit. Post, at 73. History tells quite a different story.

In 1908, the Illinois Legislature passed “An Act to regulate the speed
of automobiles and other horseless conveyances upon the public streets,
roads, and highways of the state of Illinois.” That statute, with some
exceptions, set a speed limit of 15 miles per hour. See Christy v. Elliott,
216 T11. 31, 74 N. E. 1035 (1905). 1In 1900, there were 1,698,575 citizens of
Chicago, 1 Twelfth Census of the United States 430 (1900) (Table 6), but
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There is no need, however, to decide whether the impact
of the Chicago ordinance on constitutionally protected lib-
erty alone would suffice to support a facial challenge under
the overbreadth doctrine. Cf. Aptheker v. Secretary of
State, 378 U. S. 500, 515-517 (1964) (right to travel); Planned
Parenthood of Central Mo. v. Danforth, 428 U. S. 52, 82-83
(1976) (abortion); Kolender v. Lawson, 461 U. S., at 355, n. 3,
358-360, and n. 9. For it is clear that the vagueness of this
enactment makes a facial challenge appropriate. This is not
an ordinance that “simply regulates business behavior and
contains a scienter requirement.” See Hoffman Estates v.
Flipside, Hoffman Estates, Inc., 455 U. S. 489, 499 (1982).
It is a criminal law that contains no mens rea requirement,
see Colautti v. Franklin, 439 U. S. 379, 395 (1979), and in-
fringes on constitutionally protected rights, see id., at 391.
When vagueness permeates the text of such a law, it is
subject to facial attack.??

only 8,000 cars (both private and commercial) registered in the entire
United States. See Ward’s Automotive Yearbook 230 (1990). Even
though the number of cars in the country had increased to 77,400 by 1905,
1bid., it seems quite clear that it was pedestrians, rather than drivers, who
were primarily responsible for Illinois’ decision to impose a speed limit.

2The burden of the first portion of JUSTICE SCALIA’s dissent is virtually
a facial challenge to the facial challenge doctrine. See post, at 74-83. He
first lauds the “clarity of our general jurisprudence” in the method for
assessing facial challenges and then states that the clear import of our
cases is that, in order to mount a successful facial challenge, a plaintiff
must “establish that no set of circumstances exists under which the Act
would be valid.” See post, at 78-T9 (emphasis deleted); United States v.
Salerno, 481 U. S. 739, 745 (1987). To the extent we have consistently
articulated a clear standard for facial challenges, it is not the Salerno
formulation, which has never been the decisive factor in any decision of
this Court, including Salerno itself (even though the defendants in that
case did not claim that the statute was unconstitutional as applied to them,
see id., at 745, n. 3, the Court nevertheless entertained their facial chal-
lenge). Since we, like the Illinois Supreme Court, conclude that vague-
ness permeates the ordinance, a facial challenge is appropriate.

We need not, however, resolve the viability of Salerno’s dictum, because
this case comes to us from a state—not a federal—court. When asserting
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Vagueness may invalidate a criminal law for either of two
independent reasons. First, it may fail to provide the kind
of notice that will enable ordinary people to understand what
conduct it prohibits; second, it may authorize and even
encourage arbitrary and discriminatory enforcement. See
Kolender v. Lawson, 461 U.S., at 357. Accordingly, we
first consider whether the ordinance provides fair notice to
the citizen and then discuss its potential for arbitrary
enforcement.

v

“It is established that a law fails to meet the requirements
of the Due Process Clause if it is so vague and standardless
that it leaves the public uncertain as to the conduct it prohib-
its . ...” Giaccio v. Pennsylvania, 382 U. S. 399, 402-403
(1966). The Illinois Supreme Court recognized that the
term “loiter” may have a common and accepted meaning, 177
I1l. 2d, at 451, 687 N. E. 2d, at 61, but the definition of that
term in this ordinance—“to remain in any one place with no
apparent purpose”—does not. It is difficult to imagine how

a facial challenge, a party seeks to vindicate not only his own rights, but
those of others who may also be adversely impacted by the statute in
question. In this sense, the threshold for facial challenges is a species of
third party (jus tertii) standing, which we have recognized as a prudential
doctrine and not one mandated by Article III of the Constitution. See
Secretary of State of Md. v. Joseph H. Munson Co., 467 U.S. 947, 955
(1984). When a state court has reached the merits of a constitutional
claim, “invoking prudential limitations on [the respondent’s] assertion of
jus tertit would serve no functional purpose.” City of Revere v. Massa-
chusetts Gen. Hospital, 463 U.S. 239, 243 (1983) (internal quotation
marks omitted).

Whether or not it would be appropriate for federal courts to apply the
Salerno standard in some cases—a proposition which is doubtful—state
courts need not apply prudential notions of standing created by this Court.
See ASARCO Inc. v. Kadish, 490 U. S. 605, 618 (1989). JUSTICE SCALIA’s
assumption that state courts must apply the restrictive Salerno test is
incorrect as a matter of law; moreover it contradicts “essential principles
of federalism.” See Dorf, Facial Challenges to State and Federal Stat-
utes, 46 Stan. L. Rev. 235, 284 (1994).
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any citizen of the city of Chicago standing in a public place
with a group of people would know if he or she had an “ap-
parent purpose.” If she were talking to another person,
would she have an apparent purpose? If she were fre-
quently checking her watch and looking expectantly down
the street, would she have an apparent purpose? %

Since the city cannot conceivably have meant to criminal-
ize each instance a citizen stands in public with a gang mem-
ber, the vagueness that dooms this ordinance is not the prod-
uct of uncertainty about the normal meaning of “loitering,”
but rather about what loitering is covered by the ordinance
and what is not. The Illinois Supreme Court emphasized
the law’s failure to distinguish between innocent conduct and
conduct threatening harm.?* Its decision followed the prec-
edent set by a number of state courts that have upheld ordi-
nances that criminalize loitering combined with some other
overt act or evidence of criminal intent.?> However, state

ZThe Solicitor General, while supporting the city’s argument that the
ordinance is constitutional, appears to recognize that the ordinance cannot
be read literally without invoking intractable vagueness concerns. “[TThe
purpose simply to stand on a corner cannot be an ‘apparent purpose’ under
the ordinance; if it were, the ordinance would prohibit nothing at all.”
Brief for United States as Amicus Curiae 12-13.

2177 111. 2d, at 452, 687 N. E. 2d, at 61. One of the trial courts that
invalidated the ordinance gave the following illustration: “Suppose a group
of gang members were playing basketball in the park, while waiting for a
drug delivery. Their apparent purpose is that they are in the park to
play ball. The actual purpose is that they are waiting for drugs. Under
this definition of loitering, a group of people innocently sitting in a park
discussing their futures would be arrested, while the ‘basketball players’
awaiting a drug delivery would be left alone.” Chicago v. Youkhana, Nos.
93 MCI 293363 et al. (Ill. Cir. Ct., Cook Cty., Sept. 29, 1993), App. to Pet.
for Cert. 48a-49a.

% See, e. g., Tacoma v. Luvene, 118 Wash. 2d 826, 827 P. 2d 1374 (1992)
(upholding ordinance criminalizing loitering with purpose to engage in
drug-related activities); People v. Superior Court, 46 Cal. 3d 381, 394-395,
758 P. 2d 1046, 1052 (1988) (upholding ordinance criminalizing loitering for
the purpose of engaging in or soliciting lewd act).
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courts have uniformly invalidated laws that do not join the
term “loitering” with a second specific element of the
crime.?

The city’s principal response to this concern about ade-
quate notice is that loiterers are not subject to sanction until
after they have failed to comply with an officer’s order to
disperse. “[W]hatever problem is created by a law that
criminalizes conduct people normally believe to be innocent
is solved when persons receive actual notice from a police
order of what they are expected to do.”?” We find this re-
sponse unpersuasive for at least two reasons.

First, the purpose of the fair notice requirement is to en-
able the ordinary citizen to conform his or her conduct to the
law. “No one may be required at peril of life, liberty or
property to speculate as to the meaning of penal statutes.”
Lanzetta v. New Jersey, 306 U. S. 451, 453 (1939). Although
it is true that a loiterer is not subject to criminal sanctions
unless he or she disobeys a dispersal order, the loitering is
the conduct that the ordinance is designed to prohibit.?® If
the loitering is in fact harmless and innocent, the dispersal
order itself is an unjustified impairment of liberty. If the
police are able to decide arbitrarily which members of the
public they will order to disperse, then the Chicago ordi-
nance becomes indistinguishable from the law we held in-
valid in Shuttlesworth v. Birmingham, 382 U.S. 87, 90

%6 See, e. g., State v. Richard, 108 Nev. 626, 627, n. 2, 836 P. 2d 622, 623,
n. 2 (1992) (striking down statute that made it unlawful “for any person to
loiter or prowl upon the property of another without lawful business with
the owner or occupant thereof”).

27 Brief for Petitioner 31.

28 In this way, the ordinance differs from the statute upheld in Colten v.
Kentucky, 407 U. S. 104, 110 (1972). There, we found that the illegality
of the underlying conduct was clear. “Any person who stands in a group
of persons along a highway where the police are investigating a traffic
violation and seeks to engage the attention of an officer issuing a summons
should understand that he could be convicted under . . . Kentucky’s statute
if he fails to obey an order to move on.” Ibid.
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(1965).2 Because an officer may issue an order only after
prohibited conduct has already occurred, it cannot provide
the kind of advance notice that will protect the putative loi-
terer from being ordered to disperse. Such an order cannot
retroactively give adequate warning of the boundary be-
tween the permissible and the impermissible applications of
the law.*

Second, the terms of the dispersal order compound the in-
adequacy of the notice afforded by the ordinance. It pro-
vides that the officer “shall order all such persons to disperse
and remove themselves from the area.” App. to Pet. for
Cert. 61a. This vague phrasing raises a host of questions.
After such an order issues, how long must the loiterers re-
main apart? How far must they move? If each loiterer
walks around the block and they meet again at the same
location, are they subject to arrest or merely to being or-
dered to disperse again? As we do here, we have found
vagueness in a criminal statute exacerbated by the use of
the standards of “neighborhood” and “locality.” Connally v.
General Constr. Co., 269 U. S. 385 (1926). We remarked in
Connally that “[bJoth terms are elastic and, dependent upon
circumstances, may be equally satisfied by areas measured
by rods or by miles.” Id., at 395.

Lack of clarity in the description of the loiterer’s duty to
obey a dispersal order might not render the ordinance uncon-

2 “Literally read . . . this ordinance says that a person may stand on a
public sidewalk in Birmingham only at the whim of any police officer of
that city. The constitutional vice of so broad a provision needs no demon-
stration.” 382 U. S., at 90.

30 As we have noted in a similar context: “If petitioners were held guilty
of violating the Georgia statute because they disobeyed the officers, this
case falls within the rule that a generally worded statute which is con-
strued to punish conduct which cannot constitutionally be punished is un-
constitutionally vague to the extent that it fails to give adequate warning
of the boundary between the constitutionally permissible and constitution-
ally impermissible applications of the statute.” Wright v. Georgia, 373
U. S. 284, 292 (1963).
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stitutionally vague if the definition of the forbidden conduct
were clear, but it does buttress our conclusion that the entire
ordinance fails to give the ordinary citizen adequate notice
of what is forbidden and what is permitted. The Constitu-
tion does not permit a legislature to “set a net large enough
to catch all possible offenders, and leave it to the courts to
step inside and say who could be rightfully detained, and
who should be set at large.” United States v. Reese, 92 U. S.
214, 221 (1876). This ordinance is therefore vague “not in
the sense that it requires a person to conform his conduct
to an imprecise but comprehensible normative standard, but
rather in the sense that no standard of conduct is specified
at all.” Coates v. Cincinnati, 402 U. S. 611, 614 (1971).

v

The broad sweep of the ordinance also violates “‘the re-
quirement that a legislature establish minimal guidelines to
govern law enforcement.”” Kolender v. Lawson, 461 U. S,
at 358. There are no such guidelines in the ordinance. In
any public place in the city of Chicago, persons who stand or
sit in the company of a gang member may be ordered to
disperse unless their purpose is apparent. The mandatory
language in the enactment directs the police to issue an order
without first making any inquiry about their possible pur-
poses. It matters not whether the reason that a gang mem-
ber and his father, for example, might loiter near Wrigley
Field is to rob an unsuspecting fan or just to get a glimpse
of Sammy Sosa leaving the ballpark; in either event, if their
purpose is not apparent to a nearby police officer, she may—
indeed, she “shall”—order them to disperse.

Recognizing that the ordinance does reach a substantial
amount of innocent conduct, we turn, then, to its language
to determine if it “necessarily entrusts lawmaking to the
moment-to-moment judgment of the policeman on his beat.”
Kolender v. Lawson, 461 U.S., at 360 (internal quotation
marks omitted). As we discussed in the context of fair no-



Cite as: 527 U. S. 41 (1999) 61

Opinion of the Court

tice, see supra, at 56-60, the principal source of the vast
discretion conferred on the police in this case is the definition
of loitering as “to remain in any one place with no apparent
purpose.”

As the Illinois Supreme Court interprets that definition, it
“provides absolute discretion to police officers to decide what
activities constitute loitering.” 177 Ill. 2d, at 457, 687 N. E.
2d, at 63. We have no authority to construe the language
of a state statute more narrowly than the construection given
by that State’s highest court.’! “The power to determine
the meaning of a statute carries with it the power to pre-
scribe its extent and limitations as well as the method by
which they shall be determined.” Smiley v. Kansas, 196
U. S. 447, 455 (1905).

Nevertheless, the city disputes the Illinois Supreme
Court’s interpretation, arguing that the text of the ordinance
limits the officer’s discretion in three ways. First, it does
not permit the officer to issue a dispersal order to anyone
who is moving along or who has an apparent purpose. Sec-
ond, it does not permit an arrest if individuals obey a dis-
persal order. Third, no order can issue unless the officer
reasonably believes that one of the loiterers is a member of
a criminal street gang.

Even putting to one side our duty to defer to a state court’s
construction of the scope of a local enactment, we find each
of these limitations insufficient. That the ordinance does
not apply to people who are moving—that is, to activity that
would not constitute loitering under any possible definition of
the term—does not even address the question of how much
discretion the police enjoy in deciding which stationary per-

31 This critical fact distinguishes this case from Boos v. Barry, 485 U. S.
312, 329-330 (1988). There, we noted that the text of the relevant statute,
read literally, may have been void for vagueness both on notice and on
discretionary enforcement grounds. We then found, however, that the
Court of Appeals had “provided a narrowing construction that alleviates
both of these difficulties.” Ibid.
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sons to disperse under the ordinance.* Similarly, that the
ordinance does not permit an arrest until after a dispersal
order has been disobeyed does not provide any guidance to
the officer deciding whether such an order should issue.
The “no apparent purpose” standard for making that deci-
sion is inherently subjective because its application depends
on whether some purpose is “apparent” to the officer on the
scene.

Presumably an officer would have discretion to treat some
purposes—perhaps a purpose to engage in idle conversation
or simply to enjoy a cool breeze on a warm evening—as too
frivolous to be apparent if he suspected a different ulterior
motive. Moreover, an officer conscious of the city council’s
reasons for enacting the ordinance might well ignore its text
and issue a dispersal order, even though an illicit purpose is
actually apparent.

It is true, as the city argues, that the requirement that the
officer reasonably believe that a group of loiterers contains a
gang member does place a limit on the authority to order
dispersal. That limitation would no doubt be sufficient if
the ordinance only applied to loitering that had an apparently
harmful purpose or effect,® or possibly if it only applied to
loitering by persons reasonably believed to be criminal gang
members. But this ordinance, for reasons that are not ex-
plained in the findings of the city council, requires no harmful
purpose and applies to nongang members as well as sus-
pected gang members.** It applies to everyone in the city

32Tt is possible to read the mandatory language of the ordinance and
conclude that it affords the police no discretion, since it speaks with the
mandatory “shall.” However, not even the city makes this argument,
which flies in the face of common sense that all police officers must use
some discretion in deciding when and where to enforce city ordinances.

33 JUSTICE THOMAS' dissent overlooks the important distinction between
this ordinance and those that authorize the police “to order groups of indi-
viduals who threaten the public peace to disperse.” See post, at 107.

34 Not all of the respondents in this case, for example, are gang members.
The city admits that it was unable to prove that Morales is a gang member
but justifies his arrest and conviction by the fact that Morales admitted
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who may remain in one place with one suspected gang mem-
ber as long as their purpose is not apparent to an officer
observing them. Friends, relatives, teachers, counselors, or
even total strangers might unwittingly engage in forbidden
loitering if they happen to engage in idle conversation with
a gang member.

Ironically, the definition of loitering in the Chicago ordi-
nance not only extends its scope to encompass harmless con-
duct, but also has the perverse consequence of excluding
from its coverage much of the intimidating conduct that mo-
tivated its enactment. As the city council’s findings demon-
strate, the most harmful gang loitering is motivated either
by an apparent purpose to publicize the gang’s dominance of
certain territory, thereby intimidating nonmembers, or by an
equally apparent purpose to conceal ongoing commerce in
illegal drugs. As the Illinois Supreme Court has not placed
any limiting construction on the language in the ordinance,
we must assume that the ordinance means what it says and
that it has no application to loiterers whose purpose is appar-
ent. The relative importance of its application to harmless
loitering is magnified by its inapplicability to loitering that
has an obviously threatening or illicit purpose.

Finally, in its opinion striking down the ordinance, the Illi-
nois Supreme Court refused to accept the general order is-
sued by the police department as a sufficient limitation on
the “vast amount of discretion” granted to the police in its
enforcement. We agree. See Smith v. Goguen, 415 U. S.
566, 575 (1974). That the police have adopted internal rules
limiting their enforcement to certain designated areas in the
city would not provide a defense to a loiterer who might be
arrested elsewhere. Nor could a person who knowingly loi-
tered with a well-known gang member anywhere in the city

“that he knew he was with criminal street gang members.” Reply Brief
for Petitioner 23, n. 14. In fact, 34 of the 66 respondents in this case were
charged in a document that only accused them of being in the presence of
a gang member. Tr. of Oral Arg. 34, 58.
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safely assume that they would not be ordered to disperse no
matter how innocent and harmless their loitering might be.

VI

In our judgment, the Illinois Supreme Court correctly con-
cluded that the ordinance does not provide sufficiently spe-
cific limits on the enforcement discretion of the police “to
meet constitutional standards for definiteness and clarity.”
177 111, 2d, at 459, 687 N. E. 2d, at 64. We recognize the
serious and difficult problems testified to by the citizens of
Chicago that led to the enactment of this ordinance. “We
are mindful that the preservation of liberty depends in part
on the maintenance of social order.” Houston v. Hill, 482
U. S. 451, 471-472 (1987). However, in this instance the city
has enacted an ordinance that affords too much discretion to
the police and too little notice to citizens who wish to use the
public streets.

Accordingly, the judgment of the Supreme Court of
[linois is

Affirmed.

JUSTICE O’CONNOR, with whom JUSTICE BREYER joins,
concurring in part and concurring in the judgment.

I agree with the Court that Chicago’s Gang Congregation
Ordinance, Chicago Municipal Code §8-4-015 (1992) (gang
loitering ordinance or ordinance) is unconstitutionally vague.
A penal law is void for vagueness if it fails to “define the
criminal offense with sufficient definiteness that ordinary
people can understand what conduct is prohibited” or fails to

% This conclusion makes it unnecessary to reach the question whether
the Illinois Supreme Court correctly decided that the ordinance is invalid
as a deprivation of substantive due process. For this reason, JUSTICE
THOMAS, see post, at 102-106, and JUSTICE SCALIA, see post, at 85-86, are
mistaken when they assert that our decision must be analyzed under the
framework for substantive due process set out in Washington v. Glucks-
berg, 521 U. 8. 702 (1997).
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establish guidelines to prevent “arbitrary and discriminatory
enforcement” of the law. Kolender v. Lawson, 461 U. S. 352,
357 (1983). Of these, “the more important aspect of the
vagueness doctrine ‘is . . . the requirement that a legislature
establish minimal guidelines to govern law enforcement.’”
Id., at 358 (quoting Smith v. Goguen, 415 U. S. 566, 574-575
(1974)). 1 share JUSTICE THOMAS’ concern about the con-
sequences of gang violence, and I agree that some degree
of police discretion is necessary to allow the police “to
perform their peacekeeping responsibilities satisfactorily.”
Post, at 109 (dissenting opinion). A criminal law, however,
must not permit policemen, prosecutors, and juries to con-
duct “‘a standardless sweep . . . to pursue their personal
predilections.”” Kolender v. Lawson, supra, at 358 (quoting
Smith v. Goguen, supra, at 575).
The ordinance at issue provides:

“Whenever a police officer observes a person whom he
reasonably believes to be a criminal street gang member
loitering in any public place with one or more other per-
sons, he shall order all such persons to disperse and re-
move themselves from the area. Any person who does
not promptly obey such an order is in violation of this
section.” App. to Pet. for Cert. 61a.

To “[1]oiter,” in turn, is defined in the ordinance as “to re-
main in any one place with no apparent purpose.” Ibid.
The Illinois Supreme Court declined to adopt a limiting con-
struction of the ordinance and concluded that the ordinance
vested “absolute discretion to police officers.” 177 Ill. 2d
440, 457, 687 N. E. 2d 53, 63 (1997) (emphasis added). This
Court is bound by the Illinois Supreme Court’s construction
of the ordinance. See Terminiello v. Chicago, 337 U.S. 1,
4 (1949).

As it has been construed by the Illinois court, Chicago’s
gang loitering ordinance is unconstitutionally vague because
it lacks sufficient minimal standards to guide law enforce-
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ment officers. In particular, it fails to provide police with
any standard by which they can judge whether an individual
has an “apparent purpose.” Indeed, because any person
standing on the street has a general “purpose”—even if it is
simply to stand—the ordinance permits police officers to
choose which purposes are permissible. Under this con-
struction the police do not have to decide that an individual
is “threaten[ing] the public peace” to issue a dispersal order.
See post, at 107 (THOMAS, J., dissenting). Any police officer
in Chicago is free, under the Illinois Supreme Court’s con-
struction of the ordinance, to order at his whim any person
standing in a public place with a suspected gang member to
disperse. Further, as construed by the Illinois court, the
ordinance applies to hundreds of thousands of persons who
are not gang members, standing on any sidewalk or in any
park, coffee shop, bar, or “other location open to the public,
whether publicly or privately owned.” Chicago Municipal
Code §8-4-015(c)(5) (1992).

To be sure, there is no violation of the ordinance unless a
person fails to obey promptly the order to disperse. But, a
police officer cannot issue a dispersal order until he decides
that a person is remaining in one place “with no apparent
purpose,” and the ordinance provides no guidance to the of-
ficer on how to make this antecedent decision. Moreover,
the requirement that police issue dispersal orders only when
they “reasonably believ[e]” that a group of loiterers includes
a gang member fails to cure the ordinance’s vague aspects.
If the ordinance applied only to persons reasonably believed
to be gang members, this requirement might have cured the
ordinance’s vagueness because it would have directed the
manner in which the order was issued by specifying to whom
the order could be issued. Cf. ante, at 62. But, the Illinois
Supreme Court did not construe the ordinance to be so lim-
ited. See 177 Ill. 2d, at 453-454, 687 N. E. 2d, at 62.

This vagueness consideration alone provides a sufficient
ground for affirming the Illinois court’s decision, and I agree
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with Part V of the Court’s opinion, which discusses this con-
sideration. See ante, at 62 (“[T]hat the ordinance does not
permit an arrest until after a dispersal order has been dis-
obeyed does not provide any guidance to the officer deciding
whether such an order should issue”); ibid. (“It is true . . .
that the requirement that the officer reasonably believe that
a group of loiterers contains a gang member does place a
limit on the authority to order dispersal. That limitation
would no doubt be sufficient if the ordinance only applied to
loitering that had an apparently harmful purpose or effect, or
possibly if it only applied to loitering by persons reasonably
believed to be criminal gang members”). Accordingly, there
is no need to consider the other issues briefed by the parties
and addressed by the plurality. I express no opinion about
them.

It is important to courts and legislatures alike that we
characterize more clearly the narrow scope of today’s hold-
ing. As the ordinance comes to this Court, it is unconstitu-
tionally vague. Nevertheless, there remain open to Chicago
reasonable alternatives to combat the very real threat posed
by gang intimidation and violence. For example, the Court
properly and expressly distinguishes the ordinance from
laws that require loiterers to have a “harmful purpose,” see
1bid., from laws that target only gang members, see ibid.,
and from laws that incorporate limits on the area and manner
in which the laws may be enforced, see ante, at 62-63. In
addition, the ordinance here is unlike a law that “directly
prohibit[s]” the “‘presence of a large collection of obviously
brazen, insistent, and lawless gang members and hangers-on
on the public ways,”” that “‘intimidates residents.”” Ante,
at 51, 52 (quoting Brief for Petitioner 14). Indeed, as the
plurality notes, the city of Chicago has several laws that do
exactly this. See ante, at 52, n. 17. Chicago has even
enacted a provision that “enables police officers to fulfill . . .
their traditional functions,” including “preserving the public
peace.” See post, at 106 (THOMAS, J., dissenting). Specifi-
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cally, Chicago’s general disorderly conduct provision allows
the police to arrest those who knowingly “provoke, make or
aid in making a breach of peace.” See Chicago Municipal
Code §8-4-010 (1992).

In my view, the gang loitering ordinance could have been
construed more narrowly. The term “loiter” might possibly
be construed in a more limited fashion to mean “to remain
in any one place with no apparent purpose other than to es-
tablish control over identifiable areas, to intimidate others
from entering those areas, or to conceal illegal activities.”
Such a definition would be consistent with the Chicago City
Council’s findings and would avoid the vagueness problems
of the ordinance as construed by the Illinois Supreme Court.
See App. to Pet. for Cert. 60a—61a. As noted above, so
would limitations that restricted the ordinance’s criminal
penalties to gang members or that more carefully delineated
the circumstances in which those penalties would apply to
nongang members.

The Illinois Supreme Court did not choose to give a limit-
ing construction to Chicago’s ordinance. To the extent it
relied on our precedents, particularly Papachristou v. Jack-
sonville, 405 U.S. 156 (1972), as requiring it to hold the
ordinance vague in all of its applications because it was in-
tentionally drafted in a vague manner, the Illinois court
misapplied our precedents. See 177 Ill. 2d, at 458-459, 687
N. E. 2d, at 64. This Court has never held that the intent
of the drafters determines whether a law is vague. Never-
theless, we cannot impose a limiting construction that a state
supreme court has declined to adopt. See Kolender v. Law-
son, 461 U.S., at 355-356, n. 4 (noting that the Court has
held that “‘[flor the purpose of determining whether a
state statute is too vague and indefinite to constitute valid
legislation we must take the statute as though it read pre-
cisely as the highest court of the State has interpreted it’”
(citations and internal quotation marks omitted)); New York
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v. Ferber, 458 U. S. 747, 769, n. 24 (1982) (noting that where
the Court is “dealing with a state statute on direct review
of a state-court decision that has construed the statute[,]
[sluch a construction is binding on us”). Accordingly, I join
Parts I, II, and V of the Court’s opinion and concur in the
judgment.

JUSTICE KENNEDY, concurring in part and concurring in
the judgment.

I join Parts I, II, and V of the Court’s opinion and concur
in the judgment.

I also share many of the concerns JUSTICE STEVENS
expresses in Part IV with respect to the sufficiency of no-
tice under the ordinance. As interpreted by the Illinois
Supreme Court, the Chicago ordinance would reach a broad
range of innocent conduct. For this reason it is not neces-
sarily saved by the requirement that the citizen must dis-
obey a police order to disperse before there is a violation.

We have not often examined these types of orders. Cf.
Shuttlesworth v. Birmingham, 382 U. S. 87 (1965). It can be
assumed, however, that some police commands will subject a
citizen to prosecution for disobeying whether or not the citi-
zen knows why the order is given. Illustrative examples
include when the police tell a pedestrian not to enter a build-
ing and the reason is to avoid impeding a rescue team, or to
protect a crime scene, or to secure an area for the protection
of a public official. It does not follow, however, that any
unexplained police order must be obeyed without notice of
the lawfulness of the order. The predicate of an order to
disperse is not, in my view, sufficient to eliminate doubts
regarding the adequacy of notice under this ordinance. A
citizen, while engaging in a wide array of innocent conduct,
is not likely to know when he may be subject to a dispersal
order based on the officer’s own knowledge of the identity
or affiliations of other persons with whom the citizen is con-
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gregating; nor may the citizen be able to assess what an offi-
cer might conceive to be the citizen’s lack of an apparent
purpose.

JUSTICE BREYER, concurring in part and concurring in
the judgment.

The ordinance before us creates more than a “minor limi-
tation upon the free state of nature.” Post, at 74 (SCALIA,
J., dissenting) (emphasis added). The law authorizes a police
officer to order any person to remove himself from any “loca-
tion open to the public, whether publicly or privately
owned,” Chicago Municipal Code § 8-4-015(c)(5) (1992), 1. e.,
any sidewalk, front stoop, public park, public square, lakeside
promenade, hotel, restaurant, bowling alley, bar, barbershop,
sports arena, shopping mall, etc., but with two, and only two,
limitations: First, that person must be accompanied by (or
must himself be) someone police reasonably believe is a gang
member. Second, that person must have remained in that
public place “with no apparent purpose.” §8-4-015(c)(1).

The first limitation cannot save the ordinance. Though it
limits the number of persons subject to the law, it leaves
many individuals, gang members and nongang members
alike, subject to its strictures. Nor does it limit in any way
the range of conduct that police may prohibit. The second
limitation is, as the Court, ante, at 62, and JUSTICE O’CON-
NOR, ante, at 65—66 (opinion concurring in part and concur-
ring in judgment), point out, not a limitation at all. Since
one always has some apparent purpose, the so-called limita-
tion invites, in fact requires, the policeman to interpret the
words “no apparent purpose” as meaning “no apparent pur-
pose except for....” And it is in the ordinance’s delegation
to the policeman of open-ended discretion to fill in that blank
that the problem lies. To grant to a policeman virtually
standardless discretion to close off major portions of the city
to an innocent person is, in my view, to create a major, not
a “minor,” “limitation upon the free state of nature.”
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Nor does it violate “our rules governing facial challenges,”
post, at 74 (SCALIA, J., dissenting), to forbid the city to apply
the unconstitutional ordinance in this case. The reason why
the ordinance is invalid explains how that is so. As I have
said, I believe the ordinance violates the Constitution be-
cause it delegates too much discretion to a police officer to
decide whom to order to move on, and in what circumstances.
And I see no way to distinguish in the ordinance’s terms
between one application of that discretion and another. The
ordinance is unconstitutional, not because a policeman ap-
plied this discretion wisely or poorly in a particular case, but
rather because the policeman enjoys too much discretion in
every case. And if every application of the ordinance repre-
sents an exercise of unlimited discretion, then the ordinance
is invalid in all its applications. The city of Chicago may be
able validly to apply some other law to the defendants in
light of their conduct. But the city of Chicago may no more
apply this law to the defendants, no matter how they be-
haved, than it could apply an (imaginary) statute that said,
“It is a crime to do wrong,” even to the worst of murderers.
See Lanzetta v. New Jersey, 306 U. S. 451, 453 (1939) (“If on
its face the challenged provision is repugnant to the due
process clause, specification of details of the offense intended
to be charged would not serve to validate it”).

JUSTICE SCALIA’s examples, post, at 81-83, reach a differ-
ent conclusion because they assume a different basis for the
law’s constitutional invalidity. A statute, for example, might
not provide fair warning to many, but an individual defend-
ant might still have been aware that it prohibited the con-
duct in which he engaged. Cf., e.g., Parker v. Levy, 417
U.S. 733, 756 (1974) (“[Olne who has received fair warning
of the criminality of his own conduct from the statute in
question is [not] entitled to attack it because the language
would not give similar fair warning with respect to other
conduct which might be within its broad and literal ambit.
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One to whose conduct a statute clearly applies may not suc-
cessfully challenge it for vagueness”). But I believe this
ordinance is unconstitutional, not because it provides insuf-
ficient notice, but because it does not provide “sufficient mini-
mal standards to guide law enforcement officers.” See ante,
at 65—66 (O’CONNOR, J., concurring in part and concurring
in judgment).

I concede that this case is unlike those First Amendment
“overbreadth” cases in which this Court has permitted a fa-
cial challenge. In an overbreadth case, a defendant whose
conduct clearly falls within the law and may be constitution-
ally prohibited can nonetheless have the law declared facially
invalid to protect the rights of others (whose protected
speech might otherwise be chilled). In the present case, the
right that the defendants assert, the right to be free from
the officer’s exercise of unchecked discretion, is more clearly
their own.

This case resembles Coates v. Cincinnati, 402 U. S. 611
(1971), where this Court declared facially unconstitutional
on, among other grounds, the due process standard of vague-
ness an ordinance that prohibited persons assembled on a
sidewalk from “conduct[ing] themselves in a manner annoy-
ing to persons passing by.” The Court explained:

“It is said that the ordinance is broad enough to en-
compass many types of conduct clearly within the city’s
constitutional power to prohibit. And so, indeed, it is.
The city is free to prevent people from blocking side-
walks, obstructing traffic, littering streets, committing
assaults, or engaging in countless other forms of antiso-
cial conduct. It can do so through the enactment and
enforcement of ordinances directed with reasonable
specificity toward the conduct to be prohibited. . . . It
cannot constitutionally do so through the enactment and
enforcement of an ordinance whose violation may en-
tirely depend upon whether or not a policeman is an-
noyed.” Id., at 614 (citation omitted).
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The ordinance in Coates could not constitutionally be applied
whether or not the conduct of the particular defendants was
indisputably “annoying” or of a sort that a different, more
specific ordinance could constitutionally prohibit. Similarly,
here the city might have enacted a different ordinance, or
the Illinois Supreme Court might have interpreted this ordi-
nance differently. And the Constitution might well have
permitted the city to apply that different ordinance (or this
ordinance as interpreted differently) to circumstances like
those present here. See ante, at 67-68 (O’CONNOR, J., con-
curring in part and concurring in judgment). But this ordi-
nance, as I have said, cannot be constitutionally applied to
anyone.

JUSTICE SCALIA, dissenting.

The citizens of Chicago were once free to drive about the
city at whatever speed they wished. At some point Chica-
goans (or perhaps Illinoisans) decided this would not do, and
imposed prophylactic speed limits designed to assure safe
operation by the average (or perhaps even subaverage)
driver with the average (or perhaps even subaverage) vehi-
cle. This infringed upon the “freedom” of all citizens, but
was not unconstitutional.

Similarly, the citizens of Chicago were once free to stand
around and gawk at the scene of an accident. At some point
Chicagoans discovered that this obstructed traffic and caused
more accidents. They did not make the practice unlawful,
but they did authorize police officers to order the crowd to
disperse, and imposed penalties for refusal to obey such an
order. Again, this prophylactic measure infringed upon the
“freedom” of all citizens, but was not unconstitutional.

Until the ordinance that is before us today was adopted,
the citizens of Chicago were free to stand about in public
places with no apparent purpose—to engage, that is, in con-
duct that appeared to be loitering. In recent years, how-
ever, the city has been afflicted with criminal street gangs.
As reflected in the record before us, these gangs congregated
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in public places to deal in drugs, and to terrorize the neigh-

borhoods by demonstrating control over their “turf.” Many
residents of the inner city felt that they were prisoners in
their own homes. Once again, Chicagoans decided that to
eliminate the problem it was worth restricting some of the
freedom that they once enjoyed. The means they took was
similar to the second, and more mild, example given above
rather than the first: Loitering was not made unlawful, but
when a group of people occupied a public place without an
apparent purpose and in the company of a known gang mem-
ber, police officers were authorized to order them to disperse,
and the failure to obey such an order was made unlawful.
See Chicago Municipal Code §8-4-015 (1992). The minor
limitation upon the free state of nature that this prophylactic
arrangement imposed upon all Chicagoans seemed to them
(and it seems to me) a small price to pay for liberation of
their streets.

The majority today invalidates this perfectly reasonable
measure by ignoring our rules governing facial challenges,
by elevating loitering to a constitutionally guaranteed right,
and by discerning vagueness where, according to our usual
standards, none exists.

I

Respondents’ consolidated appeal presents a facial chal-
lenge to the Chicago ordinance on vagueness grounds.
When a facial challenge is successful, the law in question is
declared to be unenforceable in all its applications, and not
just in its particular application to the party in suit. To tell
the truth, it is highly questionable whether federal courts
have any business making such a declaration. The rationale
for our power to review federal legislation for constitutional-
ity, expressed in Marbury v. Madison, 1 Cranch 137 (1803),
was that we had to do so in order to decide the case before
us. But that rationale only extends so far as to require us
to determine that the statute is unconstitutional as applied
to this party, in the circumstances of this case.
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That limitation was fully grasped by Tocqueville, in his
famous chapter on the power of the judiciary in American
society:

“The second characteristic of judicial power is, that it
pronounces on special cases, and not upon general prin-
ciples. If a judge, in deciding a particular point, de-
stroys a general principle by passing a judgment which
tends to reject all the inferences from that principle, and
consequently to annul it, he remains within the ordinary
limits of his functions. But if he directly attacks a gen-
eral principle without having a particular case in view,
he leaves the circle in which all nations have agreed to
confine his authority; he assumes a more important, and
perhaps a more useful influence, than that of the magis-
trate; but he ceases to represent the judicial power.

“Whenever a law which the judge holds to be uncon-
stitutional is invoked in a tribunal of the United States,
he may refuse to admit it as arule.... But as soon as
a judge has refused to apply any given law in a case,
that law immediately loses a portion of its moral force.
Those to whom it is prejudicial learn that means exist
of overcoming its authority; and similar suits are multi-
plied, until it becomes powerless. . . . The political power
which the Americans have intrusted to their courts of
justice is therefore immense; but the evils of this power
are considerably diminished by the impossibility of at-
tacking the laws except through the courts of justice. . ..
[W]hen a judge contests a law in an obscure debate on
some particular case, the importance of his attack is con-
cealed from public notice; his decision bears upon the
interest of an individual, and the law is slighted only
incidentally. Moreover, although it is censured, it is not
abolished; its moral force may be diminished, but its au-
thority is not taken away; and its final destruction can
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be accomplished only by the reiterated attacks of judi-
cial functionaries.” Democracy in America 73, 75-76
(R. Heffner ed. 1956).

As Justice Sutherland described our system in his opinion
for a unanimous Court in Massachusetts v. Mellon, 262 U. S.
447, 488 (1923):

“We have no power per se to review and annul acts of
Congress on the ground that they are unconstitutional.
That question may be considered only when the justifi-
cation for some direct injury suffered or threatened, pre-
senting a justiciable issue, is made to rest upon such an
act. Then the power exercised is that of ascertaining
and declaring the law applicable to the controversy. It
amounts to little more than the negative power to dis-
regard an unconstitutional enactment, which otherwise
would stand in the way of the enforcement of a legal
right. . . . If a case for preventive relief be presented the
court enjoins, in effect, not the execution of the statute,
but the acts of the official, the statute notwithstanding.”

And as Justice Brennan described our system in his opinion
for a unanimous Court in United States v. Raines, 362 U. S.
17, 20-22 (1960):

“The very foundation of the power of the federal
courts to declare Acts of Congress unconstitutional lies
in the power and duty of those courts to decide cases
and controversies before them. . .. This Court, as is the
case with all federal courts, ‘has no jurisdiction to pro-
nounce any statute, either of a State or of the United
States, void, because irreconcilable with the Constitu-
tion, except as it is called upon to adjudge the legal
rights of litigants in actual controversies. In the exer-
cise of that jurisdiction, it is bound by two rules, to
which it has rigidly adhered, one, never to anticipate a
question of constitutional law in advance of the necessity
of deciding it; the other never to formulate a rule of



Cite as: 527 U. S. 41 (1999) 7

SCALIA, J., dissenting

constitutional law broader than is required by the pre-
cise facts to which it is to be applied.” . . . Kindred to
these rules is the rule that one to whom application of a
statute is constitutional will not be heard to attack the
statute on the ground that impliedly it might also be
taken as applying to other persons or other situations in
which its application might be unconstitutional. . . . The
delicate power of pronouncing an Act of Congress uncon-
stitutional is not to be exercised with reference to hypo-
thetical cases thus imagined.”

It seems to me fundamentally incompatible with this sys-
tem for the Court not to be content to find that a statute is
unconstitutional as applied to the person before it, but to go
further and pronounce that the statute is unconstitutional in
all applications. Its reasoning may well suggest as much,
but to pronounce a holding on that point seems to me no
more than an advisory opinion—which a federal court should
never issue at all, see Hayburn’s Case, 2 Dall. 409 (1792), and
especially should not issue with regard to a constitutional
question, as to which we seek to avoid even nonadvisory
opinions, see, e.g., Ashwander v. TVA, 297 U.S. 288, 347
(1936) (Brandeis, J., concurring). I think it quite improper,
in short, to ask the constitutional claimant before us: Do you
just want us to say that this statute cannot constitutionally
be applied to you in this case, or do you want to go for broke
and try to get the statute pronounced void in all its
applications?

I must acknowledge, however, that for some of the present
century we have done just this. But until recently, at least,
we have—except in free-speech cases subject to the doctrine
of overbreadth, see, e. g., New York v. Ferber, 458 U. S. 747,
769-773 (1982)—required the facial challenge to be a go-for-
broke proposition. That is to say, before declaring a statute
to be void in all its applications (something we should not be
doing in the first place), we have at least imposed upon the
litigant the eminently reasonable requirement that he estab-
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lish that the statute was unconstitutional in all its applica-
tions. (I say that is an eminently reasonable requirement,
not only because we should not be holding a statute void
in all its applications unless it is unconstitutional in all its
applications, but also because unless it is unconstitutional in
all its applications we do not even know, without conducting
an as-applied analysis, whether it is void with regard to the
very litigant before us—whose case, after all, was the occa-
sion for undertaking this inquiry in the first place.!)

As we said in United States v. Salerno, 481 U. S. 739, 745
(1987):

“A facial challenge to a legislative Act is, of course,
the most difficult challenge to mount successfully, since
the challenger must establish that no set of circum-

!In other words, a facial attack, since it requires unconstitutionality in
all circumstances, necessarily presumes that the litigant presently before
the court would be able to sustain an as-applied challenge. See Hoffman
Estates v. Flipside, Hoffman Estates, Inc., 455 U. S. 489, 495 (1982) (“A
plaintiff who engages in some conduct that is clearly proscribed cannot
complain of the vagueness of the law as applied to the conduct of others.
A court should therefore examine the complainant’s conduct before analyz-
ing other hypothetical applications of the law”); Parker v. Levy, 417 U. S.
733, 756 (1974) (“One to whose conduct a statute clearly applies may not
successfully challenge it for vagueness”).

The plurality asserts that in United States v. Salerno, 481 U.S. 739
(1987), which I discuss in text immediately following this footnote, the
Court “entertained” a facial challenge even though “the defendants . . .
did not claim that the statute was unconstitutional as applied to them.”
Ante, at 55, n. 22. That is not so. The Court made it absolutely clear
in Salerno that a facial challenge requires the assertion that “no set of
circumstances exists under which the Act would be valid,” 481 U. S., at
745 (emphasis added). The footnoted statement upon which the plurality
relies (“Nor have respondents claimed that the Act is unconstitutional be-
cause of the way it was applied to the particular facts of their case,” id.,
at 745, n. 3) was obviously meant to convey the fact that the defendants
were not making, in addition to their facial challenge, an alternative
as-applied challenge—. e., asserting that even if the statute was not un-
constitutional in all its applications it was at least unconstitutional in its
particular application to them.
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stances exists under which the Act would be valid.
The fact that [a legislative Act] might operate unconsti-
tutionally under some conceivable set of circumstances
is insufficient to render it wholly invalid, since we have
not recognized an ‘overbreadth’ doctrine outside the
limited context of the First Amendment.” (Emphasis
added.)?

This proposition did not originate with Salerno, but had
been expressed in a line of prior opinions. See, e. g., Mem-
bers of City Council of Los Angeles v. Taxpayers for Vin-
cent, 466 U. S. 789, 796 (1984) (opinion for the Court by STE-
VENS, J.) (statute not implicating First Amendment rights is
invalid on its face if “it is unconstitutional in every conceiv-
able application”); Schall v. Martin, 467 U. S. 253, 269, n. 18
(1984); Hoffman Estates v. Flipside, Hoffman Estates, Inc.,
455 U. S. 489, 494-495, 497 (1982); United States v. National
Dairy Products Corp., 372 U.S. 29, 31-32 (1963); Raines,
362 U.S., at 21. And the proposition has been reaffirmed
in many cases and opinions since. See, e.g., Anderson v.
Edwards, 514 U.S. 143, 155-156, n. 6 (1995) (unanimous
Court); Babbitt v. Sweet Home Chapter, Communities for
Great Ore., 515 U. S. 687, 699 (1995) (opinion for the Court
by STEVENS, J.) (facial challenge asserts that a challenged
statute or regulation is invalid “in every circumstance”);
Reno v. Flores, 507 U. S. 292, 301 (1993); Rust v. Sullivan,

2Salerno, a criminal case, repudiated the Court’s statement in Kolender
v. Lawson, 461 U. S. 352, 359, n. 8 (1983), to the effect that a facial chal-
lenge to a criminal statute could succeed “even when [the statute] could
conceivably have had some valid application.” Kolender seems to have
confused the standard for First Amendment overbreadth challenges with
the standard governing facial challenges on all other grounds. See ibid.
(citing the Court’s articulation of the standard for First Amendment over-
breadth challenges from Hoffman Estates, supra, at 494). As Salerno
noted, supra, at 745, the overbreadth doctrine is a specialized exception
to the general rule for facial challenges, justified in light of the risk that
an overbroad statute will chill free expression. See, e. g., Broadrick v.
Oklahoma, 413 U. S. 601, 612 (1973).
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500 U. S. 173, 183 (1991); Ohio v. Akron Center for Reproduc-
tive Health, 497 U. S. 502, 514 (1990) (opinion of KENNEDY,
J.); Webster v. Reproductive Health Servs., 492 U.S. 490,
523-524 (1989) (O’CONNOR, J., concurring in part and concur-
ring in judgment); New York State Club Assn., Inc. v. City
of New York, 487 U.S. 1, 11-12 (1988).> Unsurprisingly,
given the clarity of our general jurisprudence on this point,
the Federal Courts of Appeals all apply the Salerno stand-
ard in adjudicating facial challenges.*

3The plurality asserts that the Salerno standard for facial challenge
“has never been the decisive factor in any decision of this Court.” Ante,
at 55, n. 22. It means by that only this: in rejecting a facial challenge,
the Court has never contented itself with identifying only one situation
in which the challenged statute would be constitutional, but has mentioned
several. But that is not at all remarkable, and casts no doubt upon the
validity of the principle that Salerno and these many other cases enunci-
ated. It is difficult to conceive of a statute that would be constitutional
in only a single application—and hard to resist mentioning more than one.

The plurality contends that it does not matter whether the Salerno
standard is federal law, since facial challenge is a species of third-party
standing, and federal limitations upon third-party standing do not apply
in an appeal from a state decision which takes a broader view, as the
Illinois Supreme Court’s opinion did here. Ante, at 55-56, n. 22. This is
quite wrong. Disagreement over the Salerno rule is not a disagreement
over the “standing” question whether the person challenging the statute
can raise the rights of third parties: under both Salerno and the plurality’s
rule he can. The disagreement relates to how many third-party rights
he must prove to be infringed by the statute before he can win: Salerno
says “all” (in addition to his own rights), the plurality says “many.” That
is not a question of standing but of substantive law. The notion that, if
Salerno is the federal rule (a federal statute is not totally invalid unless
it is invalid in all its applications), it can be altered by a state court (a
federal statute is totally invalid if it is invalid in many of its applications),
and that that alteration must be accepted by the Supreme Court of the
United States is, to put it as gently as possible, remarkable.

4See, e.g., Abdullah v. Commissioner of Ins. of Commonwealth of
Mass., 84 F. 3d 18, 20 (CA1 1996); Deshawn E. v. Safir, 156 F. 3d 340, 347
(CA2 1998); Artway v. Attorney Gen. of State of N. J., 81 F. 3d 1235, 1252,
n. 13 (CA3 1996); Manning v. Hunt, 119 F. 3d 254, 268-269 (CA4 1997);
Causeway Medical Suite v. Ieyoub, 109 F. 3d 1096, 1104 (CAb), cert. de-
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I am aware, of course, that in some recent facial-challenge
cases the Court has, without any attempt at explanation, cre-
ated entirely irrational exceptions to the “unconstitutional in
every conceivable application” rule, when the statutes at
issue concerned hot-button social issues on which “informed
opinion” was zealously united. See Romer v. Evans, 517
U.S. 620, 643 (1996) (ScALIA, J., dissenting) (homosexual
rights); Planned Parenthood of Southeastern Pa. v. Casey,
505 U. S. 833, 895 (1992) (abortion rights). But the present
case does not even lend itself to such a “political correctness”
exception—which, though illogical, is at least predictable.
It is not a la mode to favor gang members and associated
loiterers over the beleaguered law-abiding residents of the
inner city.

When our normal criteria for facial challenges are applied,
it is clear that the Justices in the majority have transposed
the burden of proof. Instead of requiring respondents, who
are challenging the ordinance, to show that it is invalid in all
its applications, they have required petitioner to show that
it is valid in all its applications. Both the plurality opinion
and the concurrences display a lively imagination, creating
hypothetical situations in which the law’s application would
(in their view) be ambiguous. But that creative role has
been usurped from petitioner, who can defeat respondents’
facial challenge by conjuring up a single valid application
of the law. My contribution would go something like this:?
Tony, a member of the Jets criminal street gang, is standing

nied, 522 U. S. 943 (1997); Aronson v. Akron, 116 F. 3d 804, 809 (CA6 1997);
Government Suppliers Consolidating Servs., Inc. v. Bayh, 975 F. 2d 1267,
1283 (CA7 1992), cert. denied, 506 U.S. 1053 (1993); Woodis v. Westark
Community College, 160 F. 3d 435, 438-439 (CA8 1998); Roulette v. Se-
attle, 97 F. 3d 300, 306 (CA9 1996); Public Lands Council v. Babbitt, 167
F. 3d 1287, 1293 (CA10 1999); Dimmitt v. Clearwater, 985 F. 2d 1565, 1570~
1571 (CA11 1993); Time Warner Entertainment Co. v. FCC, 93 F. 3d 957,
972 (CADC 1996).

5With apologies for taking creative license with the work of Messrs.
Bernstein, Sondheim, and Laurents. West Side Story, copyright 1959.
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alongside and chatting with fellow gang members while stak-
ing out their turf at Promontory Point on the South Side of
Chicago; the group is flashing gang signs and displaying their
distinctive tattoos to passersby. Officer Krupke, applying
the ordinance at issue here, orders the group to disperse.
After some speculative discussion (probably irrelevant here)
over whether the Jets are depraved because they are de-
prived, Tony and the other gang members break off further
conversation with the statement—not entirely coherent, but
evidently intended to be rude—“Gee, Officer Krupke, krup
you.” A tense standoff ensues until Officer Krupke arrests
the group for failing to obey his dispersal order. Even as-
suming (as the Justices in the majority do, but I do not) that
a law requiring obedience to a dispersal order is impermissi-
bly vague unless it is clear to the objects of the order, before
its issuance, that their conduct justifies it, I find it hard to
believe that the Jets would not have known they had it com-
ing. That should settle the matter of respondents’ facial
challenge to the ordinance’s vagueness.

Of course respondents would still be able to claim that the
ordinance was vague as applied to them. But the ultimate
demonstration of the inappropriateness of the Court’s hold-
ing of facial invalidity is the fact that it is doubtful whether
some of these respondents could even sustain an as-applied
challenge on the basis of the majority’s own criteria. For
instance, respondent Jose Renteria—who admitted that he
was a member of the Satan Disciples gang—was observed
by the arresting officer loitering on a street corner with
other gang members. The officer issued a dispersal order,
but when she returned to the same corner 15 to 20 minutes
later, Renteria was still there with his friends, whereupon
he was arrested. In another example, respondent Daniel
Washington and several others—who admitted they were
members of the Vice Lords gang—were observed by the ar-
resting officer loitering in the street, yelling at passing vehi-
cles, stopping traffic, and preventing pedestrians from using
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the sidewalks. The arresting officer issued a dispersal
order, issued another dispersal order later when the group
did not move, and finally arrested the group when they were
found loitering in the same place still later. Finally, re-
spondent Gregorio Gutierrez—who had previously admitted
to the arresting officer his membership in the Latin Kings
gang—was observed loitering with two other men. The of-
ficer issued a dispersal order, drove around the block, and
arrested the men after finding them in the same place upon
his return. See Brief for Petitioner 7, n. 5; Brief for United
States as Amicus Curiae 16, n. 11. Even on the majority’s
assumption that to avoid vagueness it must be clear to the
object of the dispersal order ex ante that his conduct is cov-
ered by the ordinance, it seems most improbable that any of
these as-applied challenges would be sustained. Much less
is it possible to say that the ordinance is invalid in all its

applications.
11

The plurality’s explanation for its departure from the usual
rule governing facial challenges is seemingly contained in
the following statement: “[This] is a criminal law that con-
tains no mens rea requirement . . . and infringes on constitu-
tionally protected rights . ... When vagueness permeates
the text of such a law, it is subject to facial attack.” Ante,
at 55 (emphasis added). The proposition is set forth with
such assurance that one might suppose that it repeats some
well-accepted formula in our jurisprudence: (Criminal law
without mens rea requirement) + (infringement of consti-
tutionally protected right) + (vagueness) = (entitlement to
facial invalidation). There is no such formula; the plurality
has made it up for this case, as the absence of any citation
demonstrates.

But no matter. None of the three factors that the plural-
ity relies upon exists anyway. I turn first to the support for
the proposition that there is a constitutionally protected
right to loiter—or, as the plurality more favorably describes
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it, for a person to “remain in a public place of his choice.”
Ante, at 54. The plurality thinks much of this Fundamental
Freedom to Loiter, which it contrasts with such lesser, con-
stitutionally unprotected, activities as doing (ugh!) business:
“This is not an ordinance that simply regulates business be-
havior and contains a scienter requirement. . . . It is a crimi-
nal law that contains no mens rea requirement . . . and in-
fringes on constitutionally protected rights.” Amnte, at 55
(internal quotation marks omitted). (Poor Alexander Ham-
ilton, who has seen his “commercial republic” devolve, in the
eyes of the plurality, at least, into an “indolent republic,” see
The Federalist No. 6, p. 56; No. 11, pp. 84-91 (C. Rossiter
ed. 1961).)

Of course every activity, even scratching one’s head, can
be called a “constitutional right” if one means by that term
nothing more than the fact that the activity is covered (as
all are) by the Equal Protection Clause, so that those who
engage in it cannot be singled out without “rational basis.”
See FCC v. Beach Communications, Inc., 508 U. S. 307, 313
(1993). But using the term in that sense utterly impov-
erishes our constitutional discourse. We would then need
a new term for those activities—such as political speech
or religious worship—that cannot be forbidden even with
rational basis.

The plurality tosses around the term “constitutional right”
in this renegade sense, because there is not the slightest evi-
dence for the existence of a genuine constitutional right to
loiter. JUSTICE THOMAS recounts the vast historical tradi-
tion of criminalizing the activity. Post, at 102-106 (dissent-
ing opinion). It is simply not maintainable that the right to
loiter would have been regarded as an essential attribute of
liberty at the time of the framing or at the time of adoption
of the Fourteenth Amendment. For the plurality, however,
the historical practices of our people are nothing more than
a speed bump on the road to the “right” result. Its opinion
blithely proclaims: “Neither this history nor the scholarly
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compendia in JUSTICE THOMAS’ dissent, [ibid.,] persuades us
that the right to engage in loitering that is entirely harmless
in both purpose and effect is not a part of the liberty pro-
tected by the Due Process Clause.” Amnte, at 54, n. 20. The
entire practice of using the Due Process Clause to add judi-
cially favored rights to the limitations upon democracy set
forth in the Bill of Rights (usually under the rubric of so-
called “substantive due process”) is in my view judicial usur-
pation. But we have, recently at least, sought to limit the
damage by tethering the courts’ “right-making” power to an
objective criterion. In Washington v. Glucksberg, 521 U. S.
702, 720-721 (1997), we explained our “established method”
of substantive due process analysis: carefully and narrowly
describing the asserted right, and then examining whether
that right is manifested in “[oJur Nation’s history, legal tradi-
tions, and practices.” See also Collins v. Harker Heights,
503 U. S. 115, 125-126 (1992); Michael H. v. Gerald D., 491
U. S. 110, 122-123 (1989); Moore v. East Cleveland, 431 U. S.
494, 502-503 (1977). The plurality opinion not only ignores
this necessary limitation, but it leaps far beyond any
substantive-due-process atrocity we have ever committed, by
actually placing the burden of proof upon the defendant to
establish that loitering is not a “fundamental liberty.” It
never does marshal any support for the proposition that loi-
tering is a constitutional right, contenting itself with a
(transparently inadequate) explanation of why the historical
record of laws banning loitering does not positively contra-
dict that proposition,® and the (transparently erroneous) as-
sertion that the city of Chicago appears to have conceded the

5The plurality’s explanation for ignoring these laws is that many of them
carried severe penalties and, during the Reconstruction era, they had
“harsh consequences on African-American women and children.” Ante,
at 54, n. 20. Those severe penalties and those harsh consequences are
certainly regrettable, but they in no way lessen (indeed, the harshness of
penalty tends to increase) the capacity of these laws to prove that loitering
was never regarded as a fundamental liberty.
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point.” It is enough for the Members of the plurality that
“history . . . [fails to] persuad[e] us that the right to engage
in loitering that is entirely harmless in both purpose and
effect is not a part of the liberty protected by the Due Proc-
ess Clause,” ante, at 54, n. 20 (emphasis added); they appar-
ently think it quite unnecessary for anything to persuade
them that it is.®

It would be unfair, however, to criticize the plurality’s
failed attempt to establish that loitering is a constitutionally

" Ante, at 53, n. 19. The plurality bases its assertion of apparent conces-
sion upon a footnote in Part I of petitioner’s brief which reads: “Of course,
laws regulating social gatherings affect a liberty interest, and thus are
subject to review under the rubric of substantive due process .... We
address that doctrine in Part II below.” Brief for Petitioner 21-22, n. 13.
If a careless reader were inclined to confuse the term “social gatherings”
in this passage with “loitering,” his confusion would be eliminated by pur-
suing the reference to Part II of the brief, which says, in its introductory
paragraph: “[A]s we explain below, substantive due process does not sup-
port the court’s novel holding that the Constitution secures the right to
stand still on the public way even when one is not engaged in speech,
assembly, or other conduct that enjoys affirmative constitutional protec-
tion.” Id., at 39.

8The plurality says, ante, at 64, n. 35, that since it decides the case on
the basis of procedural due process rather than substantive due process,
I am mistaken in analyzing its opinion “under the framework for substan-
tive due process set out in Washington v. Glucksberg.” Ibid. But I am
not analyzing it under that framework. I am simply assuming that when
the plurality says (as an essential part of its reasoning) that “the right to
loiter for innocent purposes is . . . a part of the liberty protected by the
Due Process Clause” it does not believe that the same word (“liberty”)
means one thing for purposes of substantive due process and something
else for purposes of procedural due process. There is no authority for
that startling proposition. See Board of Regents of State Colleges v.
Roth, 408 U. S. 564, 572-575 (1972) (rejecting procedural-due-process claim
for lack of “liberty” interest, and citing substantive-due-process cases).

The plurality’s opinion seeks to have it both ways, invoking the Four-
teenth Amendment’s august protection of “liberty” in defining the stand-
ard of certainty that it sets, but then, in identifying the conduct protected
by that high standard, ignoring our extensive case law defining “liberty,”
and substituting, instead, all “harmless and innocent” conduct, ante, at 58.



Cite as: 527 U. S. 41 (1999) 87

SCALIA, J., dissenting

protected right while saying nothing of the concurrences.
The plurality at least makes an attempt. The concurrences,
on the other hand, make no pretense at attaching their broad
“vagueness invalidates” rule to a liberty interest. As far as
appears from JUSTICE O’CONNOR’s and JUSTICE BREYER’s
opinions, no police officer may issue any order, affecting any
insignificant sort of citizen conduct (except, perhaps, an order
addressed to the unprotected class of “gang members”) un-
less the standards for the issuance of that order are precise.
No modern urban society—and probably none since London
got big enough to have sewers—could function under such a
rule. There are innumerable reasons why it may be impor-
tant for a constable to tell a pedestrian to “move on”—and
even if it were possible to list in an ordinance all of the rea-
sons that are known, many are simply unpredictable. Hence
the (entirely reasonable) Rule of the city of New York which
reads: “No person shall fail, neglect or refuse to comply with
the lawful direction or command of any Police Officer, Urban
Park Ranger, Parks Enforcement Patrol Officer or other
[Parks and Recreation] Department employee, indicated
verbally, by gesture or otherwise.” 56 RCNY §1-03(c)(1)
(1996). It is one thing to uphold an “as-applied” challenge
when a pedestrian disobeys such an order that is unreason-
able—or even when a pedestrian asserting some true “lib-
erty” interest (holding a political rally, for instance) disobeys
such an order that is reasonable but unexplained. But to
say that such a general ordinance permitting “lawful orders”
is void i all its applications demands more than a safe and
orderly society can reasonably deliver.

JUSTICE KENNEDY apparently recognizes this, since he ac-
knowledges that “some police commands will subject a citi-
zen to prosecution for disobeying whether or not the citizen
knows why the order is given,” including, for example, an
order “tell[ing] a pedestrian not to enter a building” when
the reason is “to avoid impeding a rescue team.” Ante, at
69 (opinion concurring in part and concurring in judgment).
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But his only explanation of why the present interference
with the “right to loiter” does not fall within that permitted
scope of action is as follows: “The predicate of an order to
disperse is not, in my view, sufficient to eliminate doubts
regarding the adequacy of notice under this ordinance.”
Ibid. 1 have not the slightest idea what this means. But
I do understand that the followup explanatory sentence,
showing how this principle invalidates the present ordinance,
applies equally to the rescue-team example that JUSTICE
KENNEDY thinks is constitutional—as is demonstrated by
substituting for references to the facts of the present case
(shown in italics) references to his rescue-team hypothetical
(shown in brackets): “A citizen, while engaging in a wide
array of innocent conduect, is not likely to know when he may
be subject to a dispersal order [order not to enter a building]
based on the officer’s own knowledge of the identity or affil-
1ations of other persons with whom the citizen is congregat-
ing [what is going on in the building]; nor may the citizen be
able to assess what an officer might conceive to be the citi-
zen’s lack of an apparent purpose [the impeding of a rescue
team].” Ante, at 69-70.
I11

I turn next to that element of the plurality’s facial-
challenge formula which consists of the proposition that this
criminal ordinance contains no mens rea requirement. The
first step in analyzing this proposition is to determine what
the actus reus, to which that mens rea is supposed to be
attached, consists of. The majority believes that loitering
forms part of (indeed, the essence of) the offense, and must
be proved if conviction is to be obtained. See ante, at 47,
50-51, 53-55, 57-59, 60-61, 62-63 (plurality and majority
opinions); ante, at 65, 66, 68 (O’CONNOR, J., concurring in part
and concurring in judgment); ante, at 69-70 (KENNEDY, J.,
concurring in part and concurring in judgment); ante, at
72-73 (BREYER, J., concurring in part and concurring in
judgment). That is not what the ordinance provides. The
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only part of the ordinance that refers to loitering is the por-
tion that addresses, not the punishable conduct of the defend-
ant, but what the police officer must observe before he can
issue an order to disperse; and what he must observe is care-
fully defined in terms of what the defendant appears to be
doing, not in terms of what the defendant is actually doing.
The ordinance does not require that the defendant have been
loitering (1. e., have been remaining in one place with no pur-
pose), but rather that the police officer have observed him
remaining in one place without any apparent purpose.
Someone who in fact has a genuine purpose for remaining
where he is (waiting for a friend, for example, or waiting to
hold up a bank) can be ordered to move on (assuming the
other conditions of the ordinance are met), so long as his
remaining has no apparent purpose. It is likely, to be sure,
that the ordinance will come down most heavily upon those
who are actually loitering (those who really have no purpose
in remaining where they are); but that activity is not a condi-
tion for issuance of the dispersal order.

The only act of a defendant that is made punishable by the
ordinance—or, indeed, that is even mentioned by the ordi-
nance—is his failure to “promptly obey” an order to disperse.
The question, then, is whether that actus reus must be ac-
companied by any wrongful intent—and of course it must.
As the Court itself describes the requirement, “a person
must disobey the officer’s order.” Ante, at 47 (emphasis
added). No one thinks a defendant could be successfully
prosecuted under the ordinance if he did not hear the order
to disperse, or if he suffered a paralysis that rendered his
compliance impossible. The willful failure to obey a police
order is wrongful intent enough.

v

Finally, I address the last of the three factors in the plural-
ity’s facial-challenge formula: the proposition that the ordi-
nance is vague. It is not. Even under the ersatz over-
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breadth standard applied in Kolender v. Lawson, 461 U. S.
352, 358, n. 8 (1983), which allows facial challenges if a law
reaches “a substantial amount of constitutionally protected
conduct,” respondents’ claim fails because the ordinance
would not be vague in most or even a substantial number of
applications. A law is unconstitutionally vague if its lack
of definitive standards either (1) fails to apprise persons of
ordinary intelligence of the prohibited conduct, or (2) encour-
ages arbitrary and discriminatory enforcement. See, e. g,
Grayned v. City of Rockford, 408 U. S. 104, 108 (1972).

The plurality relies primarily upon the first of these as-
pects. Since, it reasons, “the loitering is the conduct that
the ordinance is designed to prohibit,” and “an officer may
issue an order only after prohibited conduct has already oc-
curred,” ante, at 58, 59, the order to disperse cannot itself
serve “to apprise persons of ordinary intelligence of the pro-
hibited conduct.” What counts for purposes of vagueness
analysis, however, is not what the ordinance is “designed to
prohibit,” but what it actually subjects to criminal penalty.
As discussed earlier, that consists of nothing but the refusal
to obey a dispersal order, as to which there is no doubt of
adequate notice of the prohibited conduct. The plurality’s
suggestion that even the dispersal order itself is unconstitu-
tionally vague, because it does not specify how far to dis-
perse(!), see ante, at 59, scarcely requires a response.” If
it were true, it would render unconstitutional for vagueness
many of the Presidential proclamations issued under that
provision of the United States Code which requires the Pres-

9T call it a “suggestion” because the plurality says only that the terms
of the dispersal order “compound the inadequacy of the notice,” and ac-
knowledges that they “might not render the ordinance unconstitutionally
vague if the definition of the forbidden conduct were clear.” Ante, at 59,
59-60. This notion that a prescription (“Disperse!”) which is itself not
unconstitutionally vague can somehow contribute to the unconstitutional
vagueness of the entire scheme is full of mystery—suspending, as it does,
the metaphysical principle that nothing can confer what it does not possess
(memo dat qui non habet).
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ident, before using the militia or the Armed Forces for law
enforcement, to issue a proclamation ordering the insurgents
to disperse. See 10 U.S. C. §334. President Eisenhower’s
proclamation relating to the obstruction of court-ordered en-
rollment of black students in public schools at Little Rock,
Arkansas, read as follows: “I . . . command all persons en-
gaged in such obstruction of justice to cease and desist there-
from, and to disperse forthwith.” Presidential Proclamation
No. 3204, 3 CFR 132 (1954-1958 Comp.). See also Presiden-
tial Proclamation No. 3645, 3 CFR 103 (1964-1965 Comp.)
(ordering those obstructing the civil rights march from
Selma to Montgomery, Alabama, to “disperse . . . forthwith”).
See also Boos v. Barry, 485 U. S. 312, 331 (1988) (rejecting
overbreadth/vagueness challenge to a law allowing police of-
ficers to order congregations near foreign embassies to dis-
perse); Cox v. Louisiana, 379 U. S. 536, 5561 (1965) (rejecting
vagueness challenge to the dispersal-order prong of a
breach-of-the-peace statute and describing that prong as
“narrow and specific”).

For its determination of unconstitutional vagueness, the
Court relies secondarily—and JUSTICE O’CONNOR’s and JUS-
TICE BREYER’s concurrences exclusively—upon the second
aspect of that doctrine, which requires sufficient specificity
to prevent arbitrary and discriminatory law enforcement.
See ante, at 60 (majority opinion); ante, at 65—-66 (O’'CONNOR,
J., concurring in part and concurring in judgment); ante, at
72 (BREYER, J., concurring in part and concurring in judg-
ment). In discussing whether Chicago’s ordinance meets
that requirement, the Justices in the majority hide behind
an artificial construct of judicial restraint. They point to the
Supreme Court of Illinois’ statement that the “apparent
purpose” standard “provides absolute discretion to police
officers to decide what activities constitute loitering,” 177
I11. 2d 440, 457, 687 N. E. 2d 53, 63 (1997), and protest that it
would be wrong to construe the language of the ordinance
more narrowly than did the State’s highest court. Amnte, at
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61, 63 (majority opinion); ante, at 68 (O’CONNOR, J., concur-
ring in part and concurring in judgment). The “absolute
discretion” statement, however, is nothing more than the Illi-
nois Supreme Court’s characterization of what the language
achieved—after that court refused (as I do) to read in any
limitations that the words do not fairly contain. It is not a
construction of the language (to which we are bound) but a
legal conclusion (to which we most assuredly are not bound).

The criteria for issuance of a dispersal order under the
Chicago ordinance could hardly be clearer. First, the law
requires police officers to “reasonably believ[e]” that one of
the group to which the order is issued is a “criminal street
gang member.” This resembles a probable-cause standard,
and the Chicago Police Department’s General Order 92-4
(1992)—promulgated to govern enforcement of the ordi-
nance—makes the probable-cause requirement explicit.!”
Under the Order, officers must have probable cause to be-
lieve that an individual is a member of a criminal street gang,
to be substantiated by the officer’s “experience and knowl-
edge of the alleged offenders” and by “specific, documented
and reliable information” such as reliable witness testimony
or an individual’s admission of gang membership or display
of distinctive colors, tattoos, signs, or other markings worn
by members of particular criminal street gangs. App. to
Pet. for Cert. 67a—-69a, T1a-72a.

Second, the ordinance requires that the group be “remain-
[ing] in any one place with no apparent purpose.” JUSTICE
O’CONNOR'’s assertion that this applies to “any person stand-

10 “Administrative interpretation and implementation of a regulation
are . . . highly relevant to our [vagueness] analysis, for ‘[iln evaluating a
facial challenge to a state law, a federal court must . . . consider any limit-
ing construction that a state court or enforcement agency has proffered.””
Ward v. Rock Against Racism, 491 U.S. 781, 795-796 (1989) (emphasis
added) (quoting Hoffman Estates, 455 U. S., at 494, n. 5). See also id., at
504 (administrative regulations “will often suffice to clarify a standard
with an otherwise uncertain scope”).
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ing in a public place,” ante, at 66, is a distortion. The ordi-
nance does not apply to “standing,” but to “remain[ing]’—
a term which in this context obviously means “[to] endure
or persist,” see American Heritage Dictionary 1525 (1992).
There may be some ambiguity at the margin, but “remain-
[ing] in one place” requires more than a temporary stop, and
is clear in most of its applications, including all of those rep-
resented by the facts surrounding respondents’ arrests de-
scribed supra, at 82-83.

As for the phrase “with no apparent purpose”: JUSTICE
O’CONNOR again distorts this adjectival phrase, by separat-
ing it from the word that it modifies. “[A]ny person stand-
ing on the street,” her concurrence says, “has a general ‘pur-
pose’—even if it is simply to stand,” and thus “the ordinance
permits police officers to choose which purposes are permis-
sible.” Ante, at 66. But Chicago police officers enforcing
the ordinance are not looking for people with no apparent
purpose (who are regrettably in oversupply); they are look-
ing for people who “remain in any one place with no appar-
ent purpose”—that is, who remain there without any ap-
parent reason for remaining there. That is not difficult to
perceive.l!

The Court’s attempt to demonstrate the vagueness of the
ordinance produces the following peculiar statement: “The
‘no apparent purpose’ standard for making [the decision to

1 JUSTICE BREYER asserts that “one always has some apparent pur-
pose,” so that the policeman must “interpret the words ‘no apparent pur-
pose’ as meaning ‘no apparent purpose except for....”” Ante, at 70. It
is simply not true that “one always has some apparent purpose”—and
especially not true that one always has some apparent purpose in remain-
ing at rest, for the simple reason that one often (indeed, perhaps usually)
has no actual purpose in remaining at rest. Remaining at rest will be a
person’s normal state, unless he has a purpose which causes him to move.
That is why one frequently reads of a person’s “wandering aimlessly”
(which is worthy of note) but not of a person’s “sitting aimlessly” (which
is not remarkable at all). And that is why a synonym for “purpose” is
“motive”: that which causes one to move.
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issue an order to disperse] is inherently subjective because
its application depends on whether some purpose is ‘appar-
ent’ to the officer on the scene.” Ante, at 62. In the
Court’s view, a person’s lack of any purpose in staying in
one location is presumably an objective factor, and what the
ordinance requires as a condition of an order to disperse—
the absence of any apparent purpose—is a subjective factor.
This side of the looking glass, just the opposite is true.

Elsewhere, of course, the Court acknowledges the clear,
objective commands of the ordinance, and indeed relies upon
them to paint it as unfair:

“In any public place in the city of Chicago, persons who
stand or sit in the company of a gang member may be
ordered to disperse unless their purpose is apparent.
The mandatory language in the enactment directs the
police to issue an order without first making any inquiry
about their possible purposes. It matters not whether
the reason that a gang member and his father, for exam-
ple, might loiter near Wrigley Field is to rob an unsus-
pecting fan or just to get a glimpse of Sammy Sosa leav-
ing the ballpark; in either event, if their purpose is not
apparent to a nearby police officer, she may—indeed, she
‘shall'—order them to disperse.” Amnte, at 60.

Quite so. And the fact that this clear instruction to the of-
ficers “reachles] a substantial amount of innocent conduct,”
1bid., would be invalidating if that conduct were constitution-
ally protected against abridgment, such as speech or the
practice of religion. Remaining in one place is not so pro-
tected, and so (as already discussed) it is up to the citizens
of Chicago—not us—to decide whether the tradeoff is
worth it.!2

2The Court speculates that a police officer may exercise his discretion
to enforce the ordinance and direct dispersal when (in the Court’s view)
the ordinance is inapplicable—viz., where there is an apparent purpose,
but it is an unlawful one. See ante, at 62. No one in his right mind
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JUSTICE BREYER’s concurrence tries to perform the im-
possible feat of affirming our unquestioned rule that a crimi-
nal statute that is so vague as to give constitutionally inade-
quate notice to some violators may nonetheless be enforced
against those whose conduct is clearly covered, see ante, at
71-72, citing Parker v. Levy, 417 U. S. 733 (1974), while at
the same time asserting that a statute which “delegates too
much discretion to a police officer” is invalid in all its appli-
cations, even where the officer uses his discretion “wisely,”
ante, at 71. But the vagueness that causes notice to be inad-
equate is the very same vagueness that causes “too much
discretion” to be lodged in the enforcing officer. Put an-
other way: A law that gives the policeman clear guidance in
all cases gives the public clear guidance in all cases as well.
Thus, what JUSTICE BREYER gives with one hand, he takes
away with the other. In his view, vague statutes that none-
theless give adequate notice to some violators are not un-
enforceable against those violators because of inadequate
notice, but are unenforceable against them “because the
policeman enjoys too much discretion in every case,” ibid.
This is simply contrary to our case law, including Parker v.
Levy, supra.’®

would read the phrase “without any apparent purpose” to mean anything
other than “without any apparent lawful purpose.” The implication that
acts referred to approvingly in statutory language are “lawful” acts is
routine. The Court asserts that the Illinois Supreme Court has forced it
into this interpretive inanity because, since it “has not placed any limiting
construction on the language in the ordinance, we must assume that the
ordinance means what it says ....” Ante, at 63. But the Illinois Su-
preme Court did not mention this particular interpretive issue, which has
nothing to do with giving the ordinance a “limiting” interpretation, and
everything to do with giving it its ordinary legal meaning.

13 The opinion that JUSTICE BREYER relies on, Coates v. Cincinnati, 402
U. 8. 611 (1971), discussed ante, at 72-73, did not say that the ordinance
there at issue gave adequate notice but did not provide adequate stand-
ards for the police. It invalidated that ordinance on both inadequate-
notice and inadequate-enforcement-standard grounds, because First
Amendment rights were implicated. It is common ground, however, that
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The plurality points out that Chicago already has several
laws that reach the intimidating and unlawful gang-related
conduct the ordinance was directed at. See ante, at 52,
n. 17. The problem, of course, well recognized by Chicago’s
city council, is that the gang members cease their intimidat-
ing and unlawful behavior under the watchful eye of police
officers, but return to it as soon as the police drive away.
The only solution, the council concluded, was to clear the
streets of congregations of gangs, their drug customers, and
their associates.

JUSTICE O’CONNOR’s concurrence proffers the same empty
solace of existing laws useless for the purpose at hand, see
ante, at 67, 67-68, but seeks to be helpful by suggesting some
measures similar to this ordinance that would be constitu-
tional. It says that Chicago could, for example, enact a law
that “directly prohibit[s] the presence of a large collection of
obviously brazen, insistent, and lawless gang members and
hangers-on on the public ways, that intimidates residents.”
Ante, at 67 (internal quotation marks omitted). (If the ma-
jority considers the present ordinance too vague, it would be
fun to see what it makes of “a large collection of obviously
brazen, insistent, and lawless gang members.”) This pre-
scription of the concurrence is largely a quotation from the
plurality—which itself answers the concurrence’s suggestion
that such a law would be helpful by pointing out that the city
already “has several laws that serve this purpose.” Ante,
at 52, n. 17 (plurality opinion) (citing extant laws against “in-
timidation,” “streetgang criminal drug conspiracy,” and
“mob action”). The problem, again, is that the intimidation
and lawlessness do not occur when the police are in sight.

the present case does not implicate the First Amendment, see ante, at
52-53 (plurality opinion); ante, at 72 (BREYER, J., concurring in part and
concurring in judgment).
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JUSTICE O’CONNOR’s concurrence also proffers another
cure: “If the ordinance applied only to persons reasonably
believed to be gang members, this requirement might have
cured the ordinance’s vagueness because it would have di-
rected the manner in which the order was issued by specify-
ing to whom the order could be issued.” Amnte, at 66 (the
Court agrees that this might be a cure, see ante, at 62). But
the ordinance already specifies to whom the order can be
issued: persons remaining in one place with no apparent pur-
pose in the company of a gang member. And if “remain[ing]
in one place with no apparent purpose” is so vague as to give
the police unbridled discretion in controlling the conduct of
nongang members, it surpasses understanding how it ceases
to be so vague when applied to gang members alone.
Surely gang members cannot be decreed to be outlaws, sub-
ject to the merest whim of the police as the rest of us are not.

* * *

The fact is that the present ordinance is entirely clear in
its application, cannot be violated except with full knowledge
and intent, and vests no more discretion in the police than
innumerable other measures authorizing police orders to pre-
serve the public peace and safety. As suggested by their
tortured analyses, and by their suggested solutions that bear
no relation to the identified constitutional problem, the ma-
jority’s real quarrel with the Chicago ordinance is simply
that it permits (or indeed requires) too much harmless con-
duct by innocent citizens to be proscribed. As JUSTICE
O’CONNOR'’s concurrence says with disapprobation, “the ordi-
nance applies to hundreds of thousands of persons who are
not gang members, standing on any sidewalk or in any park,
coffee shop, bar, or other location open to the public.” Ante,
at 66 (internal quotation marks omitted).

But in our democratic system, how much harmless conduct
to proscribe is not a judgment to be made by the courts. So
long as constitutionally guaranteed rights are not affected,
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and so long as the proscription has a rational basis, all sorts
of perfectly harmless activity by millions of perfectly inno-
cent people can be forbidden—riding a motorcycle without a
safety helmet, for example, starting a campfire in a national
forest, or selling a safe and effective drug not yet approved
by the Food and Drug Administration. All of these acts are
entirely innocent and harmless in themselves, but because of
the risk of harm that they entail, the freedom to engage in
them has been abridged. The citizens of Chicago have de-
cided that depriving themselves of the freedom to “hang out”
with a gang member is necessary to eliminate pervasive
gang crime and intimidation—and that the elimination of the
one is worth the deprivation of the other. This Court has
no business second-guessing either the degree of necessity
or the fairness of the trade.
I dissent from the judgment of the Court.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, dissenting.

The duly elected members of the Chicago City Council
enacted the ordinance at issue as part of a larger effort to
prevent gangs from establishing dominion over the public
streets. By invalidating Chicago’s ordinance, I fear that the
Court has unnecessarily sentenced law-abiding citizens to
lives of terror and misery. The ordinance is not vague.
“[Alny fool would know that a particular category of conduct
would be within [its] reach.” Kolender v. Lawson, 461 U. S.
352, 370 (1983) (White, J., dissenting). Nor does it violate
the Due Process Clause. The asserted “freedom to loiter for
innocent purposes,” ante, at 53 (plurality opinion), is in no
way “‘deeply rooted in this Nation’s history and tradition,””
Washington v. Glucksberg, 521 U. S. 702, 721 (1997) (citation
omitted). I dissent.

I

The human costs exacted by criminal street gangs are in-
estimable. In many of our Nation’s cities, gangs have “[v]ir-
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tually overtak[en] certain neighborhoods, contributing to the
economic and social decline of these areas and causing fear
and lifestyle changes among law-abiding residents.” U.S.
Dept. of Justice, Office of Justice Programs, Bureau of Justice
Assistance, Monograph: Urban Street Gang Enforcement 3
(1997). Gangs fill the daily lives of many of our poorest and
most vulnerable citizens with a terror that the Court does
not give sufficient consideration, often relegating them to the
status of prisoners in their own homes. See U.S. Dept. of
Justice, Attorney General’s Report to the President, Coordi-
nated Approach to the Challenge of Gang Violence: A Prog-
ress Report 1 (Apr. 1996) (“From the small business owner
who is literally crippled because he refuses to pay ‘protec-
tion” money to the neighborhood gang, to the families who
are hostages within their homes, living in neighborhoods
ruled by predatory drug trafficking gangs, the harmful im-
pact of gang violence . . . is both physically and psychologi-
cally debilitating”).

The city of Chicago has suffered the devastation wrought
by this national tragedy. Last year, in an effort to curb
plummeting attendance, the Chicago Public Schools hired
dozens of adults to escort children to school. The young-
sters had become too terrified of gang violence to leave their
homes alone. Martinez, Parents Paid to Walk Line Between
Gangs and School, Chicago Tribune, Jan. 21, 1998, p. 1. The
children’s fears were not unfounded. In 1996, the Chicago
Police Department estimated that there were 132 criminal
street gangs in the city. Illinois Criminal Justice Informa-
tion Authority, Research Bulletin: Street Gangs and Crime
4 (Sept. 1996). Between 1987 and 1994, these gangs were
involved in 63,141 criminal incidents, including 21,689 non-
lethal violent crimes and 894 homicides. Id., at 4-5.! Many

1Tn 1996 alone, gangs were involved in 225 homicides, which was
28 percent of the total homicides committed in the city. Chicago Police
Department, Gang and Narcotic Related Violent Crime, City of Chicago:
1993-1997 (June 1998). Nationwide, law enforcement officials estimate
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of these criminal incidents and homicides result from gang
“turf battles,” which take place on the public streets and
place innocent residents in grave danger. See U. S. Dept. of
Justice, Office of Justice Programs, National Institute of Jus-
tice, Research in brief, C. Block & R. Block, Street Gang
Crime in Chicago 1 (Dec. 1993); U. S. Dept. of Justice, Office
of Juvenile Justice and Delinquency Prevention, Juvenile
Justice Journal, J. Howell, Youth Gang Drug Trafficking and
Homicide: Policy and Program Implications (Dec. 1997); see
also Testimony of Steven R. Wiley, Chief, Violent Crimes and
Major Offenders Section, FBI, Hearing on S. 54 before the
Senate Committee on the Judiciary, 105th Cong., 1st Sess., 13
(1997) (“While street gangs may specialize in entrepreneurial
activities like drug-dealing, their gang-related lethal violence
is more likely to grow out of turf conflicts”).

Before enacting its ordinance, the Chicago City Council
held extensive hearings on the problems of gang loitering.
Concerned citizens appeared to testify poignantly as to how
gangs disrupt their daily lives. Ordinary citizens like Ms.
D’Ivory Gordon explained that she struggled just to walk
to work:

“When I walk out my door, these guys are out there. ...

“They watch you. . . . They know where you live.
They know what time you leave, what time you come
home. I am afraid of them. I have even come to the
point now that I carry a meat cleaver to work with
me....

“. .. I don’t want to hurt anyone, and I don’t want to
be hurt. We need to clean these corners up. Clean
these communities up and take it back from them.”
Transcript of Proceedings before the City Council of

that as many as 31,000 street gangs, with 846,000 members, exist. U. S.
Dept. of Justice, Office of Justice Programs, Highlights of the 1996 Na-
tional Youth Gang Survey (OJJDP Fact Sheet, No. 86, Nov. 1998).



Cite as: 527 U. S. 41 (1999) 101

THOMAS, J., dissenting

Chicago, Committee on Police and Fire 66-67 (May 15,
1992) (hereinafter Transcript).

Eighty-eight-year-old Susan Mary Jackson echoed her senti-
ments, testifying: “We used to have a nice neighborhood.
We don’t have it anymore . ... I am scared to go out in the
daytime. . . . [Y]ou can’t pass because they are standing. I
am afraid to go to the store. I don’t go to the store because
I am afraid. At my age if they look at me real hard, I be
ready to holler.” Id., at 93-95. Another long-time resi-
dent testified:

“I have never had the terror that I feel everyday when
I walk down the streets of Chicago. . . .

“I have had my windows broken out. I have had
guns pulled on me. I have been threatened. I get in-
timidated on a daily basis, and it’'s come to the point
where I say, well, do I go out today. Do I put my ax in
my briefcase. Do I walk around dressed like a bum so
I am not looking rich or got any money or anything like
that.” Id., at 124-125.

Following these hearings, the council found that “criminal
street gangs establish control over identifiable areas . . . by
loitering in those areas and intimidating others from enter-
ing those areas.” App. to Pet. for Cert. 60a. It further
found that the mere presence of gang members “intimidate[s]
many law abiding citizens” and “creates a justifiable fear for
the safety of persons and property in the area.” Ibid. It
is the product of this democratic process—the council’s at-
tempt to address these social ills—that we are asked to pass
judgment upon today.
II

As part of its ongoing effort to curb the deleterious effects
of criminal street gangs, the citizens of Chicago sensibly de-
cided to return to basics. The ordinance does nothing more
than confirm the well-established principle that the police
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have the duty and the power to maintain the public peace,
and, when necessary, to disperse groups of individuals who
threaten it. The plurality, however, concludes that the city’s
commonsense effort to combat gang loitering fails consti-
tutional scrutiny for two separate reasons—because it in-
fringes upon gang members’ constitutional right to “loiter
for innocent purposes,” ante, at 53, and because it is vague
on its face, ante, at 55. A majority of the Court endorses
the latter conclusion. I respectfully disagree.

A

We recently reconfirmed that “[oJur Nation’s history, legal
traditions, and practices . . . provide the crucial ‘guideposts
for responsible decisionmaking’ . . . that direct and restrain
our exposition of the Due Process Clause.” Glucksberyg,
521 U. S., at 721 (quoting Moore v. East Cleveland, 431 U. S.
494, 503 (1977) (plurality opinion)). Only laws that infringe
“those fundamental rights and liberties which are, objec-
tively, ‘deeply rooted in this Nation’s history and tradi-
tion’” offend the Due Process Clause. Glucksberg, supra,
at 720-721.

The plurality asserts that “the freedom to loiter for inno-
cent purposes is part of the ‘liberty’ protected by the Due
Process Clause of the Fourteenth Amendment.” Amnte, at
53. Yet it acknowledges—as it must—that “antiloitering or-
dinances have long existed in this country.” Ante, at 53,
n. 20; see also 177 Il1l. 2d 440, 450, 687 N. E. 2d 53, 60 (1997)
(case below) (“Loitering and vagrancy statutes have been
utilized throughout American history in an attempt to pre-
vent crime by removing ‘undesirable persons’ from public
before they have the opportunity to engage in criminal activ-
ity”). In derogation of the framework we articulated only
two Terms ago in Glucksberg, the plurality asserts that this
history fails to “persuad[e] us that the right to engage in
loitering that is entirely harmless . . . is not a part of the
liberty protected by the Due Process Clause.” Ante, at 54,
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n. 20. Apparently, the plurality believes it sufficient to rest
on the proposition that antiloitering laws represent an anach-
ronistic throwback to an earlier, less sophisticated, era. For
example, it expresses concern that some antivagrancy laws
carried the penalty of slavery. Ibid. But this fact is irrele-
vant to our analysis of whether there is a constitutional right
to loiter for innocent purposes. This case does not involve
an antiloitering law carrying the penalty of slavery. The
law at issue in this case criminalizes the failure to obey a
police officer’s order to disperse and imposes modest penal-
ties, such as a fine of up to $500 and a prison sentence of up
to six months.

The plurality’s sweeping conclusion that this ordinance in-
fringes upon a liberty interest protected by the Fourteenth
Amendment’s Due Process Clause withers when exposed to
the relevant history: Laws prohibiting loitering and va-
grancy have been a fixture of Anglo-American law at least
since the time of the Norman Conquest. See generally
C. Ribton-Turner, A History of Vagrants and Vagrancy and
Beggars and Begging (reprint 1972) (discussing history of
English vagrancy laws); see also Papachristou v. Jackson-
ville, 405 U. S. 156, 161-162 (1972) (recounting history of va-
grancy laws). The American colonists enacted laws modeled
upon the English vagrancy laws, and at the time of the
founding, state and local governments customarily eriminal-
ized loitering and other forms of vagrancy? Vagrancy laws

2See, e. g., Act for the Restraint of idle and disorderly Persons (1784)
(reprinted in 2 First Laws of the State of North Carolina 508-509
(J. Cushing comp. 1984)); Act for restraining, correcting, suppressing and
punishing Rogues, Vagabonds, common Beggars, and other lewd, idle, dis-
solute, profane and disorderly Persons; and for setting them to work (re-
printed in First Laws of the State of Connecticut 206-210 (J. Cushing
comp. 1982)); Act for suppressing and punishing of Rogues, Vagabonds,
common Beggars and other idle, disorderly and lewd persons (1788) (re-
printed in First Laws of the Commonwealth of Massachusetts 347-349
(J. Cushing comp. 1981)); Act for better securing the payment of levies
and restraint of vagrants, and for making provisions for the poor (1776)
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were common in the decades preceding the ratification of the
Fourteenth Amendment,® and remained on the books long
after.!

(reprinted in First Laws of the State of Virginia 44-45 (J. Cushing comp.
1982)); Act for the better ordering of the Police of the Town of Providence,
of the Work-House in said Town (1796) (reprinted in 2 First Laws of the
State of Rhode Island 362—367 (J. Cushing comp. 1983)); Act for the Promo-
tion of Industry, and for the Suppression of Vagrants and Other Idle and
Disorderly Persons (1787) (reprinted in First Laws of the State of South
Carolina, Part 2, 431-433 (J. Cushing comp. 1981)); An act for the punish-
ment of vagabond and other idle and disorderly persons (1764) (reprinted
in First Laws of the State of Georgia 431-433 (J. Cushing comp. 1981));
Laws of the Colony of New York 4, ch. 1021 (1756); 1 Laws of the Common-
wealth of Pennsylvania, ch. DLV (1767) (An Act to prevent the mischiefs
arising from the increase of vagabonds, and other idle and disorderly per-
sons, within this province); Laws of the State of Vermont § 10 (1797).

3See, e.g., Kan. Stat., ch. 161, §1 (1855); Ky. Rev. Stat., ch. CIV, §1
(1852); Pa. Laws, ch. 664, § V (1853); N. Y. Rev. Stat., ch. XX, §1 (1859);
I11. Stat., ch. 30, § CXXXVIII (1857). During the 19th century, this Court
acknowledged the States’ power to criminalize vagrancy on several occa-
sions. See Mayor of New York v. Miln, 11 Pet. 102, 148 (1837); Passenger
Cases, 7 How. 283, 425 (1849) (opinion of Wayne, J.); Prigg v. Pennsylvania,
16 Pet. 539, 625 (1842).

4See generally C. Tiedeman, Limitations of Police Power in the United
States 116-117 (1886) (“The vagrant has been very appropriately de-
scribed as the chrysalis of every species of criminal. A wanderer through
the land, without home ties, idle, and without apparent means of support,
what but criminality is to be expected from such a person? If vagrancy
could be successfully combated . . . the infractions of the law would be
reduced to a surprisingly small number; and it is not to be wondered at
that an effort is so generally made to suppress vagrancy”). See also R. L.
Gen. Stat., ch. 232, §24 (1872); Ill. Rev. Stat., ch. 38, §270 (1874); Conn.
Gen. Stat., ch. 3, § 7 (1875); N. H. Gen. Laws, ch. 269, § 17 (1878); Cal. Penal
Code §647 (1885); Ohio Rev. Stat., Tit. 1, ch. 8, §§6994, 6995 (1886); Colo.
Rev. Stat., ch. 36, § 1362 (1891); Del. Rev. Stat., ch. 92, Vol. 12, p. 962 (1861);
Ky. Stat., ch. 132, §4758 (1894); Ill. Rev. Stat., ch. 38, §270 (1895); Ala.
Code, ch. 199, §5628 (1897); Ariz. Rev. Stat., Tit. 17, §599 (1901); N. Y.
Crim. Code § 887 (1902); Pa. Stat. §§21409, 21410 (1920); Ky. Stat. §4758-1
(1922); Ala. Code, ch. 244, §5571 (1923); Kan. Rev. Stat. §21-2402 (1923);
I1l. Stat. Ann., § 606 (1924); Ariz. Rev. Stat., ch. 111, §4868 (1928); Cal. Penal
Code, Pt. 1, Tit. 15, ch. 2, §647 (1929); Pa. Stat. Ann., Tit. 18, § 2032 (Pur-
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Tellingly, the plurality cites only three cases in support of
the asserted right to “loiter for innocent purposes.” See
ante, at 53-54. Of those, only one—decided more than 100
years after the ratification of the Fourteenth Amendment—
actually addressed the validity of a vagrancy ordinance.
That case, Papachristou, supra, contains some dicta that can
be read to support the fundamental right that the plurality
asserts.” However, the Court in Papachristou did not un-
dertake the now-accepted analysis applied in substantive due
process cases—it did not look to tradition to define the rights
protected by the Due Process Clause. In any event, a care-
ful reading of the opinion reveals that the Court never said
anything about a constitutional right. The Court’s holding
was that the antiquarian language employed in the vagrancy
ordinance at issue was unconstitutionally vague. See id., at
162-163. Even assuming, then, that Papachristou was cor-
rectly decided as an original matter—a doubtful proposi-

don 1945); Kan. Gen. Stat. Ann. §21-2409 (1949); N. Y. Crim. Code § 887
(1952); Colo. Rev. Stat. Ann. §40-8-20 (1954); Cal. Penal Code § 647 (1953);
1 I1l. Rev. Stat., ch. 38, §578 (1953); Ky. Rev. Stat. §436.520 (1953); 5 Ala.
Code, Tit. 14, §437 (1959); Pa. Stat. Ann., Tit. 18, §2032 (Purdon 1963);
Kan. Stat. Ann. § 21-2409 (1964).

5The other cases upon which the plurality relies concern the entirely
distinet right to interstate and international travel. See Williams v.
Fears, 179 U. S. 270, 274-275 (1900); Kent v. Dulles, 357 U. S. 116 (1958).
The plurality claims that dicta in those cases articulating a right of free
movement, see Williams, supra, at 274; Kent, supra, at 125, also supports
an individual’s right to “remain in a public place of his choice.” Ironically,
Williams rejected the argument that a tax on persons engaged in the
business of importing out-of-state labor impeded the freedom of transit,
so the precise holding in that case does not support, but undermines, the
plurality’s view. Similarly, the precise holding in Kent did not bear on a
constitutional right to travel; instead, the Court held only that Congress
had not authorized the Secretary of State to deny certain passports. Fur-
thermore, the plurality’s approach distorts the principle articulated in
those cases, stretching it to a level of generality that permits the Court to
disregard the relevant historical evidence that should guide the analysis.
Michael H. v. Gerald D., 491 U. S. 110, 127, n. 6 (1989) (plurality opinion).
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tion—it does not compel the conclusion that the Constitution
protects the right to loiter for innocent purposes. The plu-
rality’s contrary assertion calls to mind the warning that
“[tIhe Judiciary, including this Court, is the most vulner-
able and comes nearest to illegitimacy when it deals with
judge-made constitutional law having little or no cogniz-
able roots in the language or even the design of the
Constitution. . . . [We] should be extremely reluctant to
breathe still further substantive content into the Due Proc-
ess Clause so as to strike down legislation adopted by a State
or city to promote its welfare.” Moore, 431 U.S., at 544
(White, J., dissenting). When “the Judiciary does so, it un-
avoidably pre-empts for itself another part of the governance
of the country without express constitutional authority.”
Ibid.
B

The Court concludes that the ordinance is also unconstitu-
tionally vague because it fails to provide adequate standards
to guide police discretion and because, in the plurality’s view,
it does not give residents adequate notice of how to conform
their conduct to the confines of the law. I disagree on both

counts.
1

At the outset, it is important to note that the ordinance
does not criminalize loitering per se. Rather, it penalizes
loiterers’ failure to obey a police officer’s order to move
along. A majority of the Court believes that this scheme
vests too much discretion in police officers. Nothing could
be further from the truth. Far from according officers too
much discretion, the ordinance merely enables police officers
to fulfill one of their traditional functions. Police officers are
not, and have never been, simply enforcers of the criminal
law. They wear other hats—importantly, they have long
been vested with the responsibility for preserving the public
peace. See, e. g., O. Allen, Duties and Liabilities of Sheriffs
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59 (1845) (“As the principal conservator of the peace in his
county, and as the calm but irresistible minister of the law,
the duty of the Sheriff is no less important than his authority
is great”); E. Freund, Police Power §86, p. 87 (1904) (“The
criminal law deals with offenses after they have been com-
mitted, the police power aims to prevent them. The activity
of the police for the prevention of crime is partly such as
needs no special legal authority”). Nor is the idea that the
police are also peace officers simply a quaint anachronism.
In most American jurisdictions, police officers continue to be
obligated, by law, to maintain the public peace.

In their role as peace officers, the police long have had the
authority and the duty to order groups of individuals who
threaten the public peace to disperse. For example, the
1887 police manual for the city of New York provided:

6See, e. g., Ark. Code Ann. § 12-8-106(b) (Supp. 1997) (“The Department
of Arkansas State Police shall be conservators of the peace”); Del. Code
Ann., Tit. IX, §1902 (1989) (“All police appointed under this section shall
see that the peace and good order of the State . .. be duly kept”); Il
Comp. Stat., ch. 65, §5/11-1-2(a) (1998) (“Police officers in municipalities
shall be conservators of the peace”); La. Rev. Stat. Ann. §40:1379 (West
1992) (“Police employees . . . shall . . . keep the peace and good order”);
Mo. Rev. Stat. §85.561 (1998) (“[M]embers of the police department shall
be conservators of the peace, and shall be active and vigilant in the preser-
vation of good order within the city”); N. H. Rev. Stat. Ann. §105:3 (1990)
(“All police officers are, by virtue of their appointment, constables and
conservators of the peace”); Ore. Rev. Stat. §181.110 (1997) (“Police to
preserve the peace, to enforce the law and to prevent and detect crime”);
351 Pa. Code, Tit. 351, §5.5-200 (1998) (“The Police Department . . . shall
preserve the public peace, prevent and detect crime, police the streets and
highways and enforce traffic statutes, ordinances and regulations relating
thereto”); Tex. Code Crim. Proc. Ann., Art. 2.13 (Vernon 1977) (“It is the
duty of every peace officer to preserve the peace within his jurisdiction”);
Vt. Stat. Ann., Tit. 24, §299 (1992) (“A sheriff shall preserve the peace, and
suppress, with force and strong hand, if necessary, unlawful disorder”); Va.
Code Ann. §15.2-1704(A) (Supp. 1998) (“The police force . . . is responsible
for the prevention and detection of crime, the apprehension of criminals,
the safeguard of life and property, the preservation of peace and the en-
forcement of state and local laws, regulations, and ordinances”).
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“It is hereby made the duty of the Police Force at all
times of day and night, and the members of such Force
are hereby thereunto empowered, to especially preserve
the public peace, prevent crime, detect and arrest of-
fenders, suppress riots, mobs and insurrections, disperse
unlawful or dangerous assemblages, and assemblages
which obstruct the free passage of public streets, side-
walks, parks and places.” Manual Containing the
Rules and Regulations of the Police Department of the
City of New York, Rule 414 (emphasis added).

See also J. Crocker, Duties of Sheriffs, Coroners and Consta-
bles §48, p. 33 (2d ed. rev. 1871) (“Sheriffs are, ex officio,
conservators of the peace within their respective counties,
and it is their duty, as well as that of all constables, coroners,
marshals and other peace officers, to prevent every breach
of the peace, and to suppress every unlawful assembly, af-
fray or riot which may happen in their presence” (emphasis
added)). The authority to issue dispersal orders continues
to play a commonplace and crucial role in police operations,
particularly in urban areas.” Even the ABA Standards for

"For example, the following statutes provide a criminal penalty for the
failure to obey a dispersal order: Ala. Code § 13A-11-6 (1994); Ariz. Rev.
Stat. Ann. § 13-2902(A)(2) (1989); Ark. Code Ann. §5-71-207(a)(6) (1993);
Cal. Penal Code Ann. §727 (West 1985); Colo. Rev. Stat. §18-9-107(b)
(1997); Del. Code Ann., Tit. 11, §1321 (1995); Ga. Code Ann. §16-11-36
(1996); Guam Code Ann., Tit. 9, §61.10(b) (1996); Haw. Rev. Stat. § 711-
1102 (1993); Idaho Code § 18-6410 (1997); Ill. Comp. Stat., ch. 720, §5/25—
1(e) (1998); Ky. Rev. Stat. Ann. §§525.060, 525.160 (Baldwin 1990); Me. Rev.
Stat. Ann., Tit. 17A, §502 (1983); Mass. Gen. Laws, ch. 269, §2 (1992);
Mich. Comp. Laws § 750.523 (1991); Minn. Stat. § 609.715 (1998); Miss. Code
Ann. §97-35-7(1) (1994); Mo. Rev. Stat. §574.060 (1994); Mont. Code Ann.
§45-8-102 (1997); Nev. Rev. Stat. §203.020 (1995); N. H. Rev. Stat. Ann.
§§644:1, 644:2(11)(e) (1996); N. J. Stat. Ann. §2C:33-1(b) (West 1995); N. Y.
Penal Law §240.20(6) (McKinney 1989); N. C. Gen. Stat. §14-288.5(a)
(1999); N. D. Cent. Code §12.1-25-04 (1997); Ohio Rev. Code Ann.
§2917.13(A)(2) (1997); Okla. Stat., Tit. 21, §1316 (1991); Ore. Rev. Stat.
§166.025(1)(e) (1997); 18 Pa. Cons. Stat. §5502 (1983); R. I. Gen. Laws
§11-38-2 (1994); S. C. Code Ann. §16-7-10(a) (1985); S. D. Codified Laws
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Criminal Justice recognize that “[iln day-to-day police expe-
rience there are innumerable situations in which police are
called upon to order people not to block the sidewalk, not to
congregate in a given place, and not to ‘loiter’ . . .. The
police may suspect the loiterer of considering engaging in
some form of undesirable conduct that can be at least tempo-
rarily frustrated by ordering him or her to ‘move on.””
Standard 1-3.4(d), p. 1.88, and comments (2d ed. 1980, Supp.
1986).8

In order to perform their peacekeeping responsibilities
satisfactorily, the police inevitably must exercise discretion.
Indeed, by empowering them to act as peace officers, the law
assumes that the police will exercise that discretion responsi-
bly and with sound judgment. That is not to say that the
law should not provide objective guidelines for the police,
but simply that it cannot rigidly constrain their every action.
By directing a police officer not to issue a dispersal order
unless he “observes a person whom he reasonably believes
to be a criminal street gang member loitering in any pub-
lic place,” App. to Pet. for Cert. 61a, Chicago’s ordinance
strikes an appropriate balance between those two extremes.
Just as we trust officers to rely on their experience and ex-
pertise in order to make spur-of-the-moment determinations
about amorphous legal standards such as “probable cause”

§22-10-11 (1998); Tenn. Code Ann. §39-17-305(2) (1997); Tex. Penal Code
Ann. §42.03(a)(2) (1994); Utah Code Ann. § 76-9-104 (1995); Vt. Stat. Ann.,
Tit. 13, §901 (1998); Va. Code Ann. §18.2-407 (1996); V. I. Code Ann., Tit.
5, §4022 (1997); Wash. Rev. Code §9A.84.020 (1994); W. Va. Code §61-6-1
(1997); Wis. Stat. §947.06(3) (1994).

8See also Ind. Code §36-8-3-10(a) (1993) (“The police department shall,
within the city: (1) preserve peace; (2) prevent offenses; (3) detect and
arrest criminals; (4) suppress riots, mobs, and insurrections; (5) disperse
unlawful and dangerous assemblages and assemblages that obstruct the
free passage of public streets, sidewalks, parks, and places . . .”); OKkla.
Stat., Tit. 19, §516 (1991) (“It shall be the duty of the sheriff . . . to keep
and preserve the peace of their respective counties, and to quiet and sup-
press all affrays, riots and unlawful assemblies and insurrections . . .”).
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and “reasonable suspicion,” so we must trust them to deter-
mine whether a group of loiterers contains individuals (in
this case members of criminal street gangs) whom the city
has determined threaten the public peace. See Ornelas v.
United States, 517 U. S. 690, 695, 700 (1996) (“Articulating
precisely what ‘reasonable suspicion’ and ‘probable cause’
mean is not possible. They are commonsense, nontechnical
conceptions that deal with the factual and practical consider-
ations of everyday life on which reasonable and prudent men,
not legal technicians, act. . . . [OJur cases have recognized
that a police officer may draw inferences based on his own
experience in deciding whether probable cause exists” (ci-
tations and internal quotation marks omitted)). In sum, the
Court’s conclusion that the ordinance is impermissibly vague
because it “‘necessarily entrusts lawmaking to the moment-
to-moment judgment of the policeman on his beat,”” ante,
at 60, cannot be reconciled with common sense, long-
standing police practice, or this Court’s Fourth Amendment
jurisprudence.

The illogic of the Court’s position becomes apparent when
it opines that the ordinance’s dispersal provision “would no
doubt be sufficient if the ordinance only applied to loitering
that had an apparently harmful purpose or effect, or possibly
if it only applied to loitering by persons reasonably believed
to be criminal gang members.” Ante, at 62 (footnote omit-
ted). See also ante, at 67 (O’CONNOR, J., concurring in part
and concurring in judgment) (endorsing Court’s proposal).
With respect, if the Court believes that the ordinance is
vague as written, this suggestion would not cure the vague-
ness problem. First, although the Court has suggested that
a scienter requirement may mitigate a vagueness problem
“with respect to the adequacy of notice to the complainant
that his conduct is proscribed,” Hoffman Estates v. Flipside,
Hoffman Estates, Inc., 455 U. S. 489, 499 (1982) (footnote
omitted), the alternative proposal does not incorporate a sci-
enter requirement. If the ordinance’s prohibition were lim-
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ited to loitering with “an apparently harmful purpose,” the
criminality of the conduct would continue to depend on its
external appearance, rather than the loiterer’s state of mind.
See Black’s Law Dictionary 1345 (6th ed. 1990) (scienter “is
frequently used to signify the defendant’s guilty knowl-
edge”). For this reason, the proposed alternative would nei-
ther satisfy the standard suggested in Hoffman Estates nor
serve to channel police discretion. Indeed, an ordinance
that required officers to ascertain whether a group of loiter-
ers have “an apparently harmful purpose” would require
them to exercise more discretion, not less. Furthermore,
the ordinance in its current form—requiring the dispersal of
groups that contain at least one gang member—actually
vests less discretion in the police than would a law requiring
that the police disperse groups that contain only gang mem-
bers. Currently, an officer must reasonably suspect that one
individual is a member of a gang. Under the plurality’s pro-
posed law, an officer would be required to make such a deter-
mination multiple times.

In concluding that the ordinance adequately channels po-
lice discretion, I do not suggest that a police officer enforcing
the Gang Congregation Ordinance will never make a mis-
take. Nor do I overlook the possibility that a police officer,
acting in bad faith, might enforce the ordinance in an arbi-
trary or discriminatory way. But our decisions should not
turn on the proposition that such an event will be anything
but rare. Instances of arbitrary or discriminatory enforce-
ment of the ordinance, like any other law, are best addressed
when (and if) they arise, rather than prophylactically
through the disfavored mechanism of a facial challenge on
vagueness grounds. See United States v. Salerno, 481 U. S.
739, 745 (1987) (“A facial challenge to a legislative Act is, of
course, the most difficult challenge to mount successfully,
since the challenger must establish that no set of circum-
stances exists under which the Act would be valid”).



112 CHICAGO ». MORALES

THOMAS, J., dissenting

2

The plurality’s conclusion that the ordinance “fails to give
the ordinary citizen adequate notice of what is forbidden and
what is permitted,” ante, at 60, is similarly untenable.
There is nothing “vague” about an order to disperse.’
While “we can never expect mathematical certainty from our
language,” Grayned v. City of Rockford, 408 U. S. 104, 110
(1972), it is safe to assume that the vast majority of people
who are ordered by the police to “disperse and remove them-
selves from the area” will have little difficulty understanding
how to comply. App. to Pet. for Cert. 61a.

Assuming that we are also obligated to consider whether
the ordinance places individuals on notice of what conduct
might subject them to such an order, respondents in this fa-
cial challenge bear the weighty burden of establishing that
the statute is vague in all its applications, “in the sense that
no standard of conduct is specified at all.” Coates v. Cincin-
nati, 402 U. S. 611, 614 (1971). 1 subscribe to the view of
retired Justice White—“If any fool would know that a partic-
ular category of conduct would be within the reach of the
statute, if there is an unmistakable core that a reasonable
person would know is forbidden by the law, the enactment
is not unconstitutional on its face.” Kolender, 461 U. S., at
370-371 (dissenting opinion). This is certainly such a case.
As the Illinois Supreme Court recognized, “persons of or-
dinary intelligence may maintain a common and accepted

9The plurality suggests, ante, at 59, that dispersal orders are, by their
nature, vague. The plurality purports to distinguish its sweeping con-
demnation of dispersal orders from Colten v. Kentucky, 407 U.S. 104
(1972), but I see no principled ground for doing so. The logical implication
of the plurality’s assertion is that the police can never issue dispersal or-
ders. For example, in the plurality’s view, it is apparently unconstitu-
tional for a police officer to ask a group of gawkers to move along in order
to secure a crime scene.
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meaning of the word ‘loiter.”” 177 Ill. 2d, at 451, 687
N. E. 2d, at 61.

JUSTICE STEVENS’ contrary conclusion is predicated pri-
marily on the erroneous assumption that the ordinance pro-
scribes large amounts of constitutionally protected and/or
innocent conduct. See ante, at 55, 56-57, 60. As already
explained, supra, at 102-106, the ordinance does not pro-
scribe constitutionally protected conduct—there is no funda-
mental right to loiter. It is also anomalous to characterize
loitering as “innocent” conduct when it has been disfavored
throughout American history. When a category of conduct
has been consistently criminalized, it can hardly be consid-
ered “innocent.” Similarly, when a term has long been used
to describe criminal conduct, the need to subject it to the
“more stringent vagueness test” suggested in Hoffman Es-
tates, 455 U. S., at 499, dissipates, for there is no risk of a
trap for the unwary. The term “loiter” is no different from
terms such as “fraud,” “bribery,” and “perjury.” We expect
people of ordinary intelligence to grasp the meaning of such
legal terms despite the fact that they are arguably imprecise.!”

The plurality also concludes that the definition of the term
loiter—“to remain in any one place with no apparent pur-

0For example, a 1764 Georgia law declared that “all able bodied
persons . . . who shall be found loitering . . ., all other idle vagrants, or
disorderly persons wandering abroad without betaking themselves to
some lawful employment or honest labor, shall be deemed and adjudged
vagabonds,” and required the apprehension of “any such vagabond . . .
found within any county in this State, wandering, strolling, loitering
about” (reprinted in First Laws of the State of Georgia, Part 1, 376-377
(J. Cushing comp. 1981)). See also, e. g., Digest of Laws of Pennsylvania
829 (F. Brightly 8th ed. 1853) (“The following described persons shall be
liable to the penalties imposed by law upon vagrants . ... All persons
who shall . . . be found loitering”); Ky. Rev. Stat., ch. CIV, §1, p. 69 (1852)
(“If any able bodied person be found loitering or rambling about, . . . he
shall be taken and adjudged to be a vagrant, and guilty of a high
misdemeanor”).
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pose,” see 177 Ill. 2d, at 445, 687 N. E. 2d, at 58—fails to
provide adequate notice.!! “It is difficult to imagine,” the
plurality posits, “how any citizen of the city of Chicago
standing in a public place . . . would know if he or she had
an ‘apparent purpose.”” Ante, at 56-57. The plurality un-
derestimates the intellectual capacity of the citizens of Chi-
cago. Persons of ordinary intelligence are perfectly capable
of evaluating how outsiders perceive their conduct, and here
“[i]t is self-evident that there is a whole range of conduct
that anyone with at least a semblance of common sense
would know is [loitering] and that would be covered by the
statute.” See Smith v. Goguen, 415 U. S. 566, 584 (1974)
(White, J., concurring in judgment). Members of a group
standing on the corner staring blankly into space, for exam-
ple, are likely well aware that passersby would conclude that
they have “no apparent purpose.” In any event, because
this is a facial challenge, the plurality’s ability to hypothesize
that some individuals, in some circumstances, may be unable
to ascertain how their actions appear to outsiders is irrele-
vant to our analysis. Here, we are asked to determine
whether the ordinance is “vague in all of its applications.”
Hoffman Estates, supra, at 497. The answer is unquestion-
ably no.

* * *

Today, the Court focuses extensively on the “rights” of
gang members and their companions. It can safely do so—
the people who will have to live with the consequences of

1 The Court asserts that we cannot second-guess the Illinois Supreme
Court’s conclusion that the definition “‘provides absolute discretion to
police officers to decide what activities constitute loitering,”” ante, at 61
(quoting 177 I1l. 2d, at 457, 687 N. E. 2d, at 63). While we are bound by
a state court’s construction of a statute, the Illinois court “did not, strictly
speaking, construe the [ordinance] in the sense of defining the meaning of
a particular statutory word or phase. Rather, it merely characterized
[its] ‘practical effect’.... This assessment does not bind us.” Wisconsin
v. Mitchell, 508 U. S. 476, 484 (1993).
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today’s opinion do not live in our neighborhoods. Rather,
the people who will suffer from our lofty pronouncements
are people like Ms. Susan Mary Jackson; people who have
seen their neighborhoods literally destroyed by gangs and
violence and drugs. They are good, decent people who must
struggle to overcome their desperate situation, against all
odds, in order to raise their families, earn a living, and re-
main good citizens. As one resident described: “There is
only about maybe one or two percent of the people in the city
causing these problems maybe, but it’s keeping 98 percent
of us in our houses and off the streets and afraid to shop.”
Transcript 126. By focusing exclusively on the imagined
“rights” of the two percent, the Court today has denied our
most vulnerable citizens the very thing that JUSTICE STE-
VENS, ante, at b4, elevates above all else—the “ ‘freedom of
movement.”” And that is a shame. I respectfully dissent.
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CERTIORARI TO THE SUPREME COURT OF VIRGINIA
No. 98-5881. Argued March 29, 1999—Decided June 10, 1999

Petitioner, his brother Mark, and Gary Barker were arrested at the end
of a 2-day crime spree, during which they, inter alia, stole liquor and
guns and abducted Alex DeFilippis, who was later shot and killed.
Under police questioning, Mark admitted stealing alcoholic beverages,
but claimed that petitioner and Barker stole the guns and that petitioner
shot DeFilippis. When Virginia called Mark as a witness at petitioner’s
subsequent criminal trial, Mark invoked his Fifth Amendment privilege
against self-incrimination. The trial court then admitted his state-
ments to the police as declarations of an unavailable witness against
penal interest, overruling petitioner’s objections that the statements
were not against Mark’s penal interest because they shifted responsibil-
ity for the crimes to Barker and petitioner, and that their admission
would violate the Sixth Amendment’s Confrontation Clause. Petitioner
was convicted of the DeFilippis murder and other crimes. In affirming,
the Virginia Supreme Court found that the Confrontation Clause was
satisfied because Mark’s statements fell within a firmly rooted exception
to the hearsay rule. The court also held that the statements were reli-
able because Mark knew that he was implicating himself as a participant
in numerous crimes and because the statements were independently
corroborated by other evidence at trial.

Held: The judgment is reversed, and the case is remanded.

255 Va. 558, 499 S. E. 2d 522, reversed and remanded.

JUSTICE STEVENS delivered the opinion of the Court with respect to
Parts I, 11, and VI, concluding:

1. This Court has jurisdiction over petitioner’s Confrontation Clause
claim. He expressly argued the claim in his opening brief to the Vir-
ginia Supreme Court; and his arguments based on Williamson v. United
States, 512 U. S. 594, and the Confrontation Clause opinion of Lee v.
Illinots, 476 U. S. 530, in responding to the Commonwealth’s position,
sufficed to raise the issue in that court. P. 123.

2. The admission of Mark’s untested confession violated petitioner’s
Confrontation Clause rights. Adhering to this Court’s general custom
of allowing state courts initially to assess the effect of erroneously ad-
mitted evidence in light of substantive state criminal law, the Virginia
courts are to consider in the first instance whether this Sixth Amend-
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ment violation was “harmless beyond a reasonable doubt.” Chapman
v. California, 386 U. S. 18, 24. Pp. 139-140.

JUSTICE STEVENS, joined by JUSTICE SOUTER, JUSTICE GINSBURG,
and JUSTICE BREYER, concluded in Parts III, IV, and V that Mark’s
hearsay statements do not meet the requirements for admission set
forth in Ohio v. Roberts, 448 U. S. 56, 66. Pp. 123-139.

(a) The Confrontation Clause ensures the reliability of evidence
against a defendant by subjecting it to rigorous testing in an adver-
sary proceeding, Maryland v. Craig, 497 U.S. 836, 845, as by cross-
examination of a declarant, see California v. Green, 399 U. S. 149, 158.
Hearsay statements are sufficiently dependable to allow their untested
admission against an accused only when (1) the statements fall “within
a firmly rooted hearsay exception” or (2) they contain “particularized
guarantees of trustworthiness” such that adversarial testing would be
expected to add little, if anything, to their reliability. Roberts, 448
U.S., at 66. Pp. 123-125.

(b) Statements are admissible under a “firmly rooted” hearsay excep-
tion when they fall within a hearsay category whose conditions have
proved over time “to remove all temptation to falsehood, and to enforce
as strict an adherence to the truth as would the obligation of an oath”
and cross-examination at a trial. Mattox v. United States, 156 U. S.
237, 244. The simple categorization of a statement as “against penal
interest” defines too large a class for meaningful Confrontation Clause
review. Such statements are offered into evidence (1) as voluntary ad-
missions against the declarant; (2) as exculpatory evidence offered by a
defendant who claims that the declarant committed, or was involved in,
the offense; and (3) as evidence offered by the prosecution to establish
the guilt of an alleged accomplice of the declarant. The third category,
which includes statements such as Mark’s, encompasses statements that
are presumptively unreliable, Lee, 476 U. S., at 541, even when the ac-
complice incriminates himself together with the defendant. Accomplice
statements that shift or spread blame to a criminal defendant, therefore,
fall outside the realm of those “hearsay exception[s] [that are] so trust-
worthy that adversarial testing can be expected to add little to [the
statements’] reliability.” White v. Illinois, 502 U. S. 346, 357. Such
statements are not within a firmly rooted exception to the hearsay
rule. Pp. 125-134.

(¢) The Commonwealth contends that this Court should defer to the
Virginia Supreme Court’s additional determination that Mark’s state-
ments were reliable and that the indicia of reliability the court found,
coupled with the actions of police during Mark’s interrogation, demon-
strate that the circumstances surrounding his statements bore “particu-
larized guarantees of trustworthiness,” Roberts, 448 U. S., at 66, suffi-
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cient to satisfy the Confrontation Clause’s residual admissibility test.
Nothing in this Court’s prior opinions, however, suggests that appellate
courts should defer to lower court determinations regarding mixed
questions of constitutional law such as whether a hearsay statement has
sufficient guarantees of trustworthiness. See Ornelas v. United States,
517 U. S. 690, 697. Thus, courts should independently review whether
the government’s proffered guarantees of trustworthiness satisfy the
Clause. Here, the Commonwealth’s asserted trustworthiness guaran-
tees are unconvincing. Mark was in custody for his involvement in, and
knowledge of, serious crimes. He made his statements under govern-
mental authorities’ supervision, and was primarily responding to the
officers’ leading questions. He also had a natural motive to attempt
to exculpate himself and was under the influence of alcohol during the
interrogation. Each of these factors militates against finding that his
statements were so inherently reliable that cross-examination would
have been superfluous. Pp. 135-139.

JUSTICE ScALIA concluded that introducing Mark Lilly’s tape-
recorded statements to police at trial without making him available for
cross-examination is a paradigmatic Confrontation Clause violation.
Since the violation is clear, the case need be remanded only for a
harmless-error determination. P. 143.

JusTICE THOMAS, while adhering to his view that the Confrontation
Clause extends to any witness who actually testifies at trial and is impli-
cated by extrajudicial statements only insofar as they are contained in
formalized testimonial material, such as affidavits, depositions, prior tes-
timony, or confessions, White v. Illinois, 502 U. S. 346, 365, agrees with
THE CHIEF JUSTICE that the Clause does not impose a blanket ban on
the use of accomplice statements that incriminate a defendant and that,
since the lower courts did not analyze the confession under the second
prong of the Roberts inquiry, the plurality should not address that issue
here. Pp. 143-144.

THE CHIEF JUSTICE, joined by JUSTICE O’CONNOR and JUSTICE
KENNEDY, concluded:

1. Mark Lilly’s confession incriminating petitioner does not satisfy a
firmly rooted hearsay exception because the statements in his 50-page
confession which are against his penal interest are quite separate from
the statements exculpating him and inculpating petitioner, which are
not in the least against his penal interest. This case, therefore, does
not raise the question whether the Confrontation Clause permits the
admission of a genuinely self-inculpatory statement that also inculpates
a codefendant. Not only were the confession’s incriminating portions
not a declaration against penal interest, but these statements were part
of a custodial confession of the sort that this Court has viewed with
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special suspicion given a codefendant’s strong motivation to implicate
the defendant and exonerate himself. Lee v. Illinois, 476 U. S. 530, 541.
A blanket ban on the government’s use of accomplice statements that
incriminate a defendant sweeps beyond this case’s facts and this Court’s
precedents. Pp. 144-148.

2. The Virginia Supreme Court did not analyze the confession under
the second prong of the Ohio v. Roberts, 448 U. S. 56, inquiry, so the
case should be remanded for the Commonwealth to demonstrate that
the confession bears “particularized guarantees of trustworthiness” and,
if any error is found, to determine whether that error is harmless.
Pp. 148-149.

STEVENS, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I and VI, in which SCALIA,
SOUTER, THOMAS, GINSBURG, and BREYER, JJ., joined, the opinion of
the Court with respect to Part II, in which SCALIA, SOUTER, GINSBURG,
and BREYER, JJ., joined, and an opinion with respect to Parts III, TV,
and V, in which SOUTER, GINSBURG, and BREYER, JJ., joined. BREYER,
J., filed a concurring opinion, post, p. 140. SCALIA, J., post, p. 143, and
THOMAS, J., post, p. 143, filed opinions concurring in part and concurring
in the judgment. REHNQUIST, C. J., filed an opinion concurring in the
judgment, in which O’CONNOR and KENNEDY, JJ., joined, post, p. 144.

Ira S. Sacks argued the cause for petitioner. With him
on the briefs was Christopher A. Tuck.

Katherine P. Baldwin, Assistant Attorney General of
Virginia, argued the cause for respondent. With her on
the brief was Mark L. Earley, Attorney General.*

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Margaret A. Berger, Richard D. Friedman,
and Steven R. Shapiro; and for the National Association of Criminal
Defense Lawyers et al. by William S. Geimer, Lisa Kemler, and Marvin
Miller.

Briefs of amici curiae urging affirmance were filed for the State of
Nebraska et al. by Don Stenberg, Attorney General of Nebraska, J Kirk
Brown, Assistant Attorney General, and Michael C. Stern, Acting At-
torney General of Guam, and by the Attorneys General for their respec-
tive States as follows: Janet Napolitano of Arizona, Carla J. Stovall of
Kansas, Richard P. Ieyoub of Louisiana, J. Joseph Curran, Jr., of Mary-
land, Michael C. Moore of Mississippi, Joseph P. Mazurek of Montana,
Frankie Sue Del Papa of Nevada, Michael F. Easley of North Carolina,
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JUSTICE STEVENS announced the judgment of the Court
and delivered the opinion of the Court with respect to Parts
I, II, and VI, and an opinion with respect to Parts III, IV,
and V, in which JUSTICE SOUTER, JUSTICE GINSBURG, and
JUSTICE BREYER join.

The question presented in this case is whether the ac-
cused’s Sixth Amendment right “to be confronted with the
witnesses against him” was violated by admitting into evi-
dence at his trial a nontestifying accomplice’s entire confes-
sion that contained some statements against the accomplice’s
penal interest and others that inculpated the accused.

I

On December 4, 1995, three men—Benjamin Lee Lilly
(petitioner), his brother Mark, and Mark’s roommate, Gary
Wayne Barker—broke into a home and stole nine bottles of
liquor, three loaded guns, and a safe. The next day, the men
drank the stolen liquor, robbed a small country store, and
shot at geese with their stolen weapons. After their car
broke down, they abducted Alex DeF'ilippis and used his ve-
hicle to drive to a deserted location. One of them shot and
killed DeFilippis. The three men then committed two more
robberies before they were apprehended by the police late
in the evening of December 5.

After taking them into custody, the police questioned each
of the three men separately. Petitioner did not mention the
murder to the police and stated that the other two men had
forced him to participate in the robberies. Petitioner’s
brother Mark and Barker told the police somewhat different
accounts of the crimes, but both maintained that petitioner

Heidi Heitkamp of North Dakota, Betty D. Montgomery of Ohio, Hardy
Myers of Oregon, D. Michael Fisher of Pennsylvania, Charles M. Condon
of South Carolina, Mark Barnett of South Dakota, and Paul G. Summers
of Tennessee; and for the Criminal Justice Legal Foundation by Kent S.
Scheidegger and Charles L. Hobson.
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masterminded the robberies and was the one who had
killed DeFilippis.

A tape recording of Mark’s initial oral statement indicates
that he was questioned from 1:35 a.m. until 2:12 a.m. on De-
cember 6. The police interrogated him again from 2:30 a.m.
until 2:53 a.m. During both interviews, Mark continually
emphasized how drunk he had been during the entire spree.
When asked about his participation in the string of crimes,
Mark admitted that he stole liquor during the initial burglary
and that he stole a 12-pack of beer during the robbery of the
liquor store. Mark also conceded that he had handled a gun
earlier that day and that he was present during the more
serious thefts and the homicide.

The police told Mark that he would be charged with armed
robbery and that, unless he broke “family ties,” petitioner
“may be dragging you right in to a life sentence,” App. 257.
Mark acknowledged that he would be sent away to the peni-
tentiary. He claimed, however, that while he had primarily
been drinking, petitioner and Barker had “got some guns or
something” during the initial burglary. Id., at 250. Mark
said that Barker had pulled a gun in one of the robberies.
He further insisted that petitioner had instigated the car-
jacking and that he (Mark) “didn’t have nothing to do with
the shooting” of DeFilippis. Id., at 256. In a brief portion
of one of his statements, Mark stated that petitioner was the
one who shot DeFilippis.

The Commonwealth of Virginia charged petitioner with
several offenses, including the murder of DeFilippis, and
tried him separately. At trial, the Commonwealth called
Mark as a witness, but he invoked his Fifth Amendment
privilege against self-incrimination. The Commonwealth
therefore offered to introduce into evidence the statements
Mark made to the police after his arrest, arguing that they
were admissible as declarations of an unavailable witness
against penal interest. Petitioner objected on the ground
that the statements were not actually against Mark’s penal
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interest because they shifted responsibility for the crimes
to Barker and to petitioner, and that their admission would
violate the Sixth Amendment’s Confrontation Clause. The
trial judge overruled the objection and admitted the tape
recordings and written transcripts of the statements in their
entirety. The jury found petitioner guilty of robbery, abduc-
tion, carjacking, possession of a firearm by a felon, and four
charges of illegal use of a firearm, for which offenses he
received consecutive prison sentences of two life terms plus
27 years. The jury also convicted petitioner of capital mur-
der and recommended a sentence of death, which the court
imposed.

The Supreme Court of Virginia affirmed petitioner’s con-
victions and sentences. As is relevant here, the court first
concluded that Mark’s statements were declarations of an un-
available witness against penal interest; that the statements’
reliability was established by other evidence; and, therefore,
that they fell within an exception to the Virginia hearsay
rule. The court then turned to petitioner’s Confrontation
Clause challenge. It began by relying on our opinion in
White v. Illinois, 502 U. S. 346 (1992), for the proposition
that “‘[w]lhere proffered hearsay has sufficient guarantees of
reliability to come within a firmly rooted exception to the
hearsay rule, the Confrontation Clause is satisfied.”” 255
Va. 558, 574, 499 S. E. 2d 522, 534 (1998) (quoting White, 502
U. S., at 356). The Virginia court also remarked:

“[Aldmissiblity into evidence of the statement against
penal interest of an unavailable witness is a ‘firmly
rooted’ exception to the hearsay rule in Virginia. Thus,
we hold that the trial court did not err in admitting
Mark Lilly’s statements into evidence.” 255 Va., at 575,
499 S. E. 2d, at 534.

“That Mark Lilly’s statements were self-serving, in that
they tended to shift principal responsibility to others or
to offer claims of mitigating circumstances, goes to the
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weight the jury could assign to them and not to their
admissibility.” Id., at 574, 499 S. E. 2d, at 534.

Our concern that this decision represented a significant
departure from our Confrontation Clause jurisprudence
prompted us to grant certiorari. 525 U. S. 981 (1998).

II

As an initial matter, the Commonwealth asserts that we
should decline to exercise jurisdiction over petitioner’s claim
because he did not fairly present his Confrontation Clause
challenge to the Supreme Court of Virginia. We disagree.
Although petitioner focused on state hearsay law in his chal-
lenge to the admission of Mark’s statements, petitioner ex-
pressly argued in his opening brief to that court that the
admission of the statements violated his Sixth Amendment
right to confrontation. He expanded his Sixth Amendment
argument in his reply brief and cited Lee v. Illinois, 476 U. S.
530 (1986), and Williamson v. United States, 512 U. S. 594
(1994), in response to the Commonwealth’s contention that
the admission of the statements was constitutional. These
arguments, particularly the reliance on our Confrontation
Clause opinion in Lee, sufficed to raise in the Supreme Court
of Virginia the constitutionality of admitting Mark’s state-
ments. See Taylor v. Illinois, 484 U. S. 400, 406, n. 9 (1988).
Indeed, the court addressed petitioner’s Confrontation
Clause claim without mentioning any waiver problems.

II1

In all criminal prosecutions, state as well as federal, the
accused has a right, guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution, “to be
confronted with the witnesses against him.” U.S. Const.,
Amdt. 6; Pointer v. Texas, 380 U.S. 400 (1965) (applying
Sixth Amendment to the States). “The central concern of
the Confrontation Clause is to ensure the reliability of the
evidence against a criminal defendant by subjecting it to rig-
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orous testing in the context of an adversary proceeding be-
fore the trier of fact.” Maryland v. Craig, 497 U. S. 836, 845
(1990). When the government seeks to offer a declarant’s
out-of-court statements against the accused, and, as in this
case, the declarant is unavailable,! courts must decide
whether the Clause permits the government to deny the ac-
cused his usual right to force the declarant “to submit to
cross-examination, the ‘greatest legal engine ever invented
for the discovery of truth.”” California v. Green, 399 U. S.
149, 158 (1970) (footnote and citation omitted).

In our most recent case interpreting the Confrontation
Clause, White v. Illinois, 502 U. S. 346 (1992), we rejected
the suggestion that the Clause should be narrowly construed
to apply only to practices comparable to “a particular abuse
common in 16th- and 17th-century England: prosecuting a
defendant through the presentation of ex parte affidavits,
without the affiants ever being produced at trial.” Id.,
at 352. This abuse included using out-of-court depositions
and “‘confessions of accomplices.”” Green, 399 U. S., at 157.
Accord, White, 502 U. S., at 361, 363 (THOMAS, J., concurring
in part and concurring in judgment) (noting that this rule
applies even if the confession is “found to be reliable”). Be-
cause that restrictive reading of the Clause’s term “wit-
nesses” would have virtually eliminated the Clause’s role in
restricting the admission of hearsay testimony, we consid-
ered it foreclosed by our prior cases. Instead, we adhered
to our general framework, summarized in Ohio v. Roberts,
448 U. S. 56 (1980), that the veracity of hearsay statements
is sufficiently dependable to allow the untested admission of
such statements against an accused when (1) “the evidence

! Petitioner suggests in his merits brief that Mark was not truly “un-
available” because the Commonwealth could have tried and sentenced him
before petitioner’s trial, thereby extinguishing Mark’s Fifth Amendment
privilege. We assume, however, as petitioner did in framing his petition
for certiorari, that to the extent it is relevant, Mark was an unavailable
witness for Confrontation Clause purposes.
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falls within a firmly rooted hearsay exception” or (2) it con-
tains “particularized guarantees of trustworthiness” such
that adversarial testing would be expected to add little, if
anything, to the statements’ reliability. Id., at 66.

Before turning to the dual Roberts inquiries, however, we
note that the statements taken from petitioner’s brother in
the early morning of December 6 were obviously obtained
for the purpose of creating evidence that would be useful at
a future trial. The analogy to the presentation of ex parte
affidavits in the early English proceedings thus brings the
Confrontation Clause into play no matter how narrowly its
gateway might be read.

v

The Supreme Court of Virginia held that the admission of
Mark Lilly’s confession was constitutional primarily because,
in its view, it was against Mark’s penal interest and because
“the statement against penal interest of an unavailable
witness is a ‘firmly rooted’ exception to the hearsay rule in
Virginia.” 255 Va., at 575, 449 S. E. 2d, at 534. We assume,
as we must, that Mark’s statements were against his penal
interest as a matter of state law, but the question whether
the statements fall within a firmly rooted hearsay exception
for Confrontation Clause purposes is a question of federal
law. Accordingly, it is appropriate to begin our analysis by
examining the “firmly rooted” doctrine and the roots of the
“against penal interest” exception.

We have allowed the admission of statements falling
within a firmly rooted hearsay exception since the Court’s
recognition in Mattox v. United States, 156 U. S. 237 (1895),
that the Framers of the Sixth Amendment “obviously in-
tended to . . . respec[t]” certain unquestionable rules of evi-
dence in drafting the Confrontation Clause. Id., at 243.
Justice Brown, writing for the Court in that case, did not
question the wisdom of excluding deposition testimony, ex
parte affidavits and their equivalents. But he reasoned that
an unduly strict and “technical” reading of the Clause would
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have the effect of excluding other hearsay evidence, such as
dying declarations, whose admissibility neither the Framers
nor anyone else 100 years later “would have [had] the
hardihood . . . to question.” Ibid.

We now describe a hearsay exception as “firmly rooted” if,
in light of “longstanding judicial and legislative experience,”
Idaho v. Wright, 497 U. S. 805, 817 (1990), it “rest[s] [on] such
[a] solid foundatio[n] that admission of virtually any evidence
within [it] comports with the ‘substance of the constitutional
protection.”” Roberts, 448 U. S., at 66 (quoting Mattox, 156
U. S., at 244). This standard is designed to allow the intro-
duction of statements falling within a category of hearsay
whose conditions have proved over time “to remove all
temptation to falsehood, and to enforce as strict an adher-
ence to the truth as would the obligation of an oath” and
cross-examination at a trial. Ibid. In White, for instance,
we held that the hearsay exception for spontaneous declara-
tions is firmly rooted because it “is at least two centuries
old,” currently “widely accepted among the States,” and car-
ries “substantial guarantees of . . . trustworthiness . . . [that]
cannot be recaptured even by later in-court testimony.” 502
U.S., at 3565-356, and n. 8. Established practice, in short,
must confirm that statements falling within a category of
hearsay inherently “carr[y] special guarantees of credibility”
essentially equivalent to, or greater than, those produced by
the Constitution’s preference for cross-examined trial testi-
mony. Id., at 356.

The “against penal interest” exception to the hearsay
rule—unlike other previously recognized firmly rooted ex-
ceptions—is not generally based on the maxim that state-
ments made without a motive to reflect on the legal conse-
quences of one’s statement, and in situations that are
exceptionally conducive to veracity, lack the dangers of inac-
curacy that typically accompany hearsay. The exception,
rather, is founded on the broad assumption “that a person is
unlikely to fabricate a statement against his own interest at
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the time it is made.” Chambers v. Mississippt, 410 U. S.
284, 299 (1973).

We have previously noted that, due to the sweeping scope
of the label, the simple categorization of a statement as a
“‘declaration against penal interest’ . . . defines too large a
class for meaningful Confrontation Clause analysis.” Lee v.
Illinots, 476 U.S., at 544, n. 5. In criminal trials, state-
ments against penal interest are offered into evidence in
three principal situations: (1) as voluntary admissions
against the declarant; (2) as exculpatory evidence offered by
a defendant who claims that the declarant committed, or was
involved in, the offense; and (3) as evidence offered by the
prosecution to establish the guilt of an alleged accomplice of
the declarant. It is useful to consider the three categories
and their roots separately.

Statements in the first category—voluntary admissions of
the declarant—are routinely offered into evidence against
the maker of the statement and carry a distinguished heri-
tage confirming their admissibility when so used. See
G. Gilbert, Evidence 139-140 (1756); Lambe’s Case, 2 Leach
552, 168 Eng. Rep. 379 (1791); State v. Kirby, 1 Strob. 155,
156 (1846); State v. Cowan, 29 N. C. 239, 246 (1847). Thus,
assuming that Mark Lilly’s statements were taken in con-
formance with constitutional prerequisites, they would un-
questionably be admissible against him if he were on trial
for stealing alcoholic beverages.

If Mark were a codefendant in a joint trial, however, even
the use of his confession to prove his guilt might have an
adverse impact on the rights of his accomplices. When deal-
ing with admissions against penal interest, we have taken
great care to separate using admissions against the declarant
(the first category above) from using them against other
criminal defendants (the third category).

In Bruton v. United States, 391 U. S. 123 (1968), two co-
defendants, Evans and Bruton, were tried jointly and con-
victed of armed postal robbery. A postal inspector testified
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that Evans had orally confessed that he and Bruton had com-
mitted the crime. The jury was instructed that Evans’ con-
fession was admissible against him, but could not be consid-
ered in assessing Bruton’s guilt. Despite that instruction,
this Court concluded that the introduction of Evans’ confes-
sion posed such a serious threat to Bruton’s right to confront
and cross-examine the witnesses against him that he was
entitled to a new trial. The case is relevant to the issue
before us today, not because of its principal holding concern-
ing the ability or inability of the jury to follow the judge’s
instruction, but rather because it was common ground among
all of the Justices that the fact that the confession was a
statement against the penal interest of Evans did not justify
its use against Bruton. As Justice White noted at the out-
set of his dissent, “nothing in that confession which was rele-
vant and material to Bruton’s case was admissible against
Bruton.” Id., at 138.

In the years since Bruton was decided, we have reviewed
a number of cases in which one defendant’s confession has
been introduced into evidence in a joint trial pursuant to
instructions that it could be used against him but not against
his codefendant. Despite frequent disagreement over mat-
ters such as the adequacy of the trial judge’s instructions, or
the sufficiency of the redaction of ambiguous references to
the declarant’s accomplice, we have consistently either stated
or assumed that the mere fact that one accomplice’s confes-
sion qualified as a statement against his penal interest did
not justify its use as evidence against another person. See
Gray v. Maryland, 523 U. S. 185, 194-195 (1998) (stating that
because the use of an accomplice’s confession “creates a spe-
cial, and vital, need for cross-examination,” a prosecutor de-
siring to offer such evidence must comply with Bruton, hold
separate trials, use separate juries, or abandon the use of the
confession); 523 U. S., at 200 (SCALIA, J., dissenting) (stating
that codefendant’s confessions “may not be considered for the
purpose of determining [the defendant’s] guilt”); Richardson
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v. Marsh, 481 U. S. 200, 206 (1987) (“[W]here two defendants
are tried jointly, the pretrial confession of one cannot be ad-
mitted against the other unless the confessing defendant
takes the stand”); Cruz v. New York, 481 U. S. 186, 189-190,
193 (1987) (same).

The second category of statements against penal interest
encompasses those offered as exculpatory evidence by a de-
fendant who claims that it was the maker of the statement,
rather than he, who committed (or was involved in) the crime
in question. In this context, our Court, over the dissent of
Justice Holmes, originally followed the 19th-century English
rule that categorically refused to recognize any “against
penal interest” exception to the hearsay rule, holding instead
that under federal law only hearsay statements against pecu-
niary (and perhaps proprietary) interest were sufficiently re-
liable to warrant their admission at the trial of someone
other than the declarant. See Donmnelly v. United States,
228 U. S. 243, 272-277 (1913). Indeed, most States adhered
to this approach well into the latter half of the 20th century.
See Chambers, 410 U. S., at 299 (collecting citations).

As time passed, however, the precise Donnelly rule, which
barred the admission of other persons’ confessions that ex-
culpated the accused, became the subject of increasing criti-
cism. Professor Wigmore, for example, remarked years
after Donnelly:

“The only practical consequences of this unreasoning
limitation are shocking to the sense of justice; for, in its
commonest application, it requires, in a criminal trial,
the rejection of a confession, however well authenti-
cated, of a person deceased or insane or fled from the
jurisdiction (and therefore quite unavailable) who has
avowed himself to be the true culprit. . . . It is therefore
not too late to retrace our steps, and to discard this bar-
barous doctrine, which would refuse to let an innocent
accused vindicate himself even by producing to the tri-
bunal a perfectly authenticated written confession, made
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on the very gallows, by the true culprit now beyond
the reach of justice.” 5 J. Wigmore, Evidence § 1477,
pp- 289-290 (3d ed. 1940).

See also Scolart v. United States, 406 F. 2d 563, 564 (CA9
1969) (criticizing Domnnelly); United States v. Annunziato,
293 F. 2d 373, 378 (CA2 1961) (Friendly, J.) (same); Hines
v. Commonwealth, 136 Va. 728, 117 S. E. 843 (1923) (criticiz-
ing Donnelly and refusing to incorporate it into state law);
Wright, Uniform Rules and Hearsay, 26 U. Cin. L. Rev. 575
(1957).

Finally, in 1973, this Court endorsed the more enlightened
view in Chambers, holding that the Due Process Clause
affords criminal defendants the right to introduce into
evidence third parties’ declarations against penal interest—
their confessions—when the circumstances surrounding the
statements “provid[e] considerable assurance of their relia-
bility.” 410 U.S., at 300. Not surprisingly, most States
have now amended their hearsay rules to allow the admis-
sion of such statements under against-penal-interest excep-
tions. See 5 J. Wigmore, Evidence § 1476, p. 352, and n. 9
(J. Chadbourn rev. 1974); d., §1477, at 360, and n. T;
J. Wigmore, Evidence §§ 1476 and 1477, pp. 618-626 (A. Best
ed. Supp. 1998). But because hearsay statements of this
sort are, by definition, offered by the accused, the admission
of such statements does not implicate Confrontation Clause
concerns. Thus, there is no need to decide whether the re-
liability of such statements is so inherently dependable that
they would constitute a firmly rooted hearsay exception.

The third category includes cases, like the one before us
today, in which the government seeks to introduce “a confes-
sion by an accomplice which incriminates a criminal defend-
ant.” Lee, 476 U. S., at 544, n. 5. The practice of admitting
statements in this category under an exception to the hear-
say rule—to the extent that such a practice exists in certain
jurisdictions—is, unlike the first category or even the sec-
ond, of quite recent vintage. This category also typically
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includes statements that, when offered in the absence of
the declarant, function similarly to those used in the ancient
ex parte affidavit system.

Most important, this third category of hearsay encom-
passes statements that are inherently unreliable. Typical of
the ground swell of scholarly and judicial criticism that cul-
minated in the Chambers decision, Wigmore’s treatise still
expressly distinguishes accomplices’ confessions that incul-
pate themselves and the accused as beyond a proper under-
standing of the against-penal-interest exception because
an accomplice often has a considerable interest in “confess-
ing and betraying his cocriminals.” 5 Wigmore, Evidence
§1477, at 358, n. 1 (J. Chadbourn rev. 1974). Consistent with
this scholarship and the assumption that underlies the analy-
sis in our Bruton line of cases, we have over the years “spo-
ken with one voice in declaring presumptively unreliable ac-
complices’ confessions that incriminate defendants.” Lee,
476 U. S., at 541. See also Cruz, 481 U. S., at 195 (White, J.,
dissenting) (such statements “have traditionally been viewed
with special suspicion”); Bruton, 391 U. S., at 136 (such state-
ments are “inevitably suspect”).

In Crawford v. United States, 212 U. S. 183 (1909), this
Court stated that even when an alleged accomplice testifies,
his confession that “incriminate[s] himself together with
defendant . . . ought to be received with suspicion, and with
the very greatest care and caution, and ought not to be
passed upon by the jury under the same rules governing
other and apparently credible witnesses.” Id., at 204.
Over 30 years ago, we applied this principle to the Sixth
Amendment. We held in Douglas v. Alabama, 380 U. S.
415 (1965), that the admission of a nontestifying accomplice’s
confession, which shifted responsibility and implicated the
defendant as the triggerman, “plainly denied [the defendant]
the right of cross-examination secured by the Confrontation
Clause.” Id., at 419.
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In Lee, we reaffirmed Douglas and explained that its hold-
ing “was premised on the basic understanding that when one
person accuses another of a crime under circumstances in
which the declarant stands to gain by inculpating another,
the accusation is presumptively suspect and must be sub-
jected to the scrutiny of cross-examination.” 476 U.S., at
541. This is so because

“thle] truthfinding function of the Confrontation Clause
is uniquely threatened when an accomplice’s confession
is sought to be introduced against a criminal defendant
without the benefit of cross-examination. . . . ‘Due to
his strong motivation to implicate the defendant and to
exonerate himself, a codefendant’s statements about
what the defendant said or did are less credible than
ordinary hearsay evidence.”” Ibid. (quoting Bruton,
391 U. S., at 141 (White, J., dissenting)).

Indeed, even the dissenting Justices in Lee agreed that “ac-
complice confessions ordinarily are untrustworthy precisely
because they are nmot unambiguously adverse to the penal
interest of the declarant,” but instead are likely to be at-
tempts to minimize the declarant’s culpability. 476 U. S., at
552-553 (Blackmun, J., dissenting).?

We have adhered to this approach in construing the Fed-
eral Rules of Evidence. Thus, in Williamson v. United

2The only arguable exception to this unbroken line of cases arose in our
plurality opinion in Dutton v. Evans, 400 U. S. 74 (1970), in which we held
that the admission of an accomplice’s spontaneous comment that indirectly
inculpated the defendant did not violate the Confrontation Clause. While
Justice Stewart’s plurality opinion observed that the declarant’s statement
was “against his penal interest,” id., at 89, the Court’s judgment did not
rest on that point, and in no way purported to hold that statements with
such an attribute were presumptively admissible. Rather, the five Jus-
tices in the majority emphasized the unique aspects of the case and empha-
sized that the co-conspirator spontaneously made the statement and “had
no apparent reason to lie.” Id., at 86-89. See also id., at 98 (Harlan, J.,
concurring in result).
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States, 512 U. S. 594 (1994), without reaching the Confronta-
tion Clause issue, we held that an accomplice’s statement
against his own penal interest was not admissible against the
defendant.> We once again noted the presumptive unrelia-
bility of the “non-self-inculpatory” portions of the statement:
“One of the most effective ways to lie is to mix falsehood
with truth, especially truth that seems particularly persua-
sive because of its self-inculpatory nature.” Id., at 599-601.

It is clear that our cases consistently have viewed an ac-
complice’s statements that shift or spread the blame to a
criminal defendant as falling outside the realm of those
“hearsay exception[s] [that are] so trustworthy that adver-
sarial testing can be expected to add little to [the state-
ments’] reliability.” White, 502 U. S., at 357. This view is
also reflected in several States’ hearsay law.* Indeed, prior

3Federal Rule of Evidence 804(b)(3) provides an exception to the hear-
say rule for the admission of “[a] statement which was at the time of its
making so far contrary to the declarant’s pecuniary or proprietary inter-
est, or so far tended to subject the declarant to civil or criminal liability . . .
that a reasonable person in the declarant’s position would not have made
the statement unless believing it to be true.”

4Several States provide statutorily that their against-penal-interest
hearsay exceptions do not allow the admission of “[a] statement or confes-
sion offered against the accused in a criminal case, made by a codefendant
or other person implicating both himself and the accused.” Ark. Rule
Evid. 804(b)(3) (1997). Accord, Ind. Rule Evid. 803(b)(3) (1999); Me. Rule
Evid. 804(b)(3) (1998); Nev. Rev. Stat. §51.345(2) (Supp. 1996); N. J. Rule
Evid. 803(25)(c) (1999); N. D. Cent. Code Rule Evid. § 804(b)(3) (1998); Vt.
Rule Evid. 804(b)(3) (1998). See also State v. Myers, 229 Kan. 168, 172—
173, 625 P. 2d 1111, 1115 (1981) (“Under [Kan. Stat. Ann. §]160-460(f)
[(1976)], a hearsay confession of one coparticipant in a crime is not admissi-
ble against another coparticipant”). Several other States have adopted
the language of the Federal Rule, see n. 3, supra, and adhere to our inter-
pretation of that rule in Williamson. See Smith v. State, 647 A. 2d 1083,
1088 (Del. 1994); United States v. Hammond, 681 A. 2d 1140, 1146 (Ct.
App. D. C. 1996); State v. Smith, 643 So. 2d 1221, 1221-1222 (La. 1994);
State v. Matusky, 343 Md. 467, 490-492, and n. 15, 682 A. 2d 694, 705-706,
and n. 15 (1996); State v. Ford, 539 N. W. 2d 214, 217 (Minn. 1995); State v.
Castle, 285 Mont. 363, 373-374, 948 P. 2d 688, 694 (1997); Miles v. State,
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to 1995, it appears that even Virginia rarely allowed state-
ments against the penal interest of the declarant to be used
at criminal trials. See, e. g., Ellison v. Commonwealth, 219
Va. 404, 247 S. E. 2d 685 (1978). That Virginia relaxed that
portion of its hearsay law when it decided Chandler v. Com-
monwealth, 249 Va. 270, 455 S. E. 2d 219 (1995), and that it
later apparently concluded that all statements against penal
interest fall within “a “firmly rooted’ exception to the hearsay
rule in Virginia,” 255 Va., at 575, 499 S. E. 2d, at 534, is of
no consequence. The decisive fact, which we make explicit
today, is that accomplices’ confessions that inculpate a crimi-
nal defendant are not within a firmly rooted exception to the
hearsay rule as that concept has been defined in our Confron-
tation Clause jurisprudence.®

918 S. W. 2d 511, 515 (Tex. Crim. App. 1996); In re Anthony Ray, Mc., 200
W. Va. 312, 321, 489 S. E. 2d 289, 298 (1997). Still other States have
virtually no against-penal-interest exception at all. See Ala. Rule Evid.
804(b)(3) (1998) (no such exception); Ga. Code Ann. §24-3-8 (1995) (excep-
tion only if declarant is deceased and statement was not made with view
toward litigation); State v. Skillicorn, 944 S. W. 2d 877, 884-885 (Mo.) (no
exception), cert. denied, 522 U. S. 999 (1997).

50ur holdings in Bruton v. United States, 391 U. S. 123 (1968), Cruz v.
New York, 481 U. S. 186 (1987), Gray v. Maryland, 523 U. S. 185 (1998),
and Lee v. Illinois, 476 U. S. 530 (1986), were all premised, explicitly or
implicitly, on the principle that accomplice confessions that inculpate a
criminal defendant are not per se admissible (and thus necessarily fall
outside a firmly rooted hearsay exception), no matter how much those
statements also incriminate the accomplice. If “genuinely” or “equally”
inculpatory confessions of accomplices were—as THE CHIEF JUSTICE’S
concurrence suggests is possible, post, at 146—per se admissible against
criminal defendants, then the confessions in each of those cases would
have been admissible, for each confession inculpated the accomplice
equally in the crimes at issue. But the Court in Lee rejected the dissent’s
position that a nontestifying accomplice’s confessions that are “unambigu-
ously” against the accomplice’s penal interest are per se admissible, see
476 U. S., at 552 (Blackmun, J., dissenting) and we ruled in Bruton, Cruz,
and Gray that such equally self-inculpatory statements are inadmissible
against criminal defendants. Today we merely reaffirm these holdings
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Aside from its conclusion that Mark’s statements were ad-
missible under a firmly rooted hearsay exception, the Su-
preme Court of Virginia also affirmed the trial court’s hold-
ing that the statements were “reliablle] . . . in the context of
the facts and circumstances under which [they were] given”
because (i) “Mark Lilly was cognizant of the import of his
statements and that he was implicating himself as a partici-
pant in numerous crimes” and (ii) “[e]lements of [his] state-
ments were independently corroborated” by other evidence
offered at trial. Id., at 574, 499 S. E. 2d, at 534. See also
App. 18 (trial court’s decision). The Commonwealth con-
tends that we should defer to this “fact-intensive” deter-
mination. It further argues that these two indicia of reli-
ability, coupled with the facts that the police read Mark
his Miranda rights and did not promise him leniency in
exchange for his statements, demonstrate that the circum-
stances surrounding his statements bore “particularized
guarantees of trustworthiness,” Roberts, 448 U.S., at 66,
sufficient to satisfy the Confrontation Clause’s residual ad-
missibility test.

and make explicit what was heretofore implicit: A statement (like Mark’s)
that falls into the category summarized in Lee—"“a confession by an accom-
plice which incriminates a criminal defendant,” 476 U. S., at 544, n. 5—
does not come within a firmly rooted hearsay exception.

This, of course, does not mean, as THE CHIEF JUSTICE, post, at 147-148
(opinion concurring in judgment), and JUSTICE THOMAS, post, at 143 (opin-
ion concurring in part and concurring in judgment), erroneously suggest,
that the Confrontation Clause imposes a “blanket ban on the government’s
use of [nontestifying] accomplice statements that incriminate a defend-
ant.” Rather, it simply means that the government must satisfy the sec-
ond prong of the Ohio v. Roberts, 448 U.S. 56 (1980), test in order to
introduce such statements. See Part V, infra.

6 Although THE CHIEF JUSTICE contends that we should remand this
issue to the Supreme Court of Virginia, see post, at 148-149, it would be
inappropriate to do so because we granted certiorari on this issue, see Pet.
for Cert. i, and the parties have fully briefed and argued the issue. The
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The residual “trustworthiness” test credits the axiom that
a rigid application of the Clause’s standard for admissibility
might in an exceptional case exclude a statement of an un-
available witness that is incontestably probative, competent,
and reliable, yet nonetheless outside of any firmly rooted
hearsay exception. Cf. id., at 63; Mattox, 156 U. S., at 243—
244. When a court can be confident—as in the context of
hearsay falling within a firmly rooted exception—that “the
declarant’s truthfulness is so clear from the surrounding cir-
cumstances that the test of cross-examination would be of
marginal utility,” the Sixth Amendment’s residual “trust-
worthiness” test allows the admission of the declarant’s
statements. Wright, 497 U. S., at 820.

Nothing in our prior opinions, however, suggests that
appellate courts should defer to lower courts’ determinations
regarding whether a hearsay statement has particularized
guarantees of trustworthiness. To the contrary, those
opinions indicate that we have assumed, as with other
fact-intensive, mixed questions of constitutional law, that
“[ilndependent review is . . . necessary . .. to maintain con-
trol of, and to clarify, the legal principles” governing the fac-
tual circumstances necessary to satisfy the protections of the
Bill of Rights. Ornelas v. United States, 517 U. S. 690, 697
(1996) (holding that appellate courts should review reason-
able suspicion and probable-cause determinations de novo).
We, of course, accept the Virginia courts’ determination that
Mark’s statements were reliable for purposes of state hear-
say law, and, as should any appellate court, we review the

“facts and circumstances” formula, recited above, that the Virginia courts
already employed in reaching their reliability holdings is virtually identi-
cal to the Roberts “particularized guarantees” test, which turns as well on
the “surrounding circumstances” of the statements. Idaho v. Wright, 497
U. S. 805, 820 (1990). Furthermore, as will become clear, the Common-
wealth fails to point to any fact regarding this issue that the Supreme
Court of Virginia did not explicitly consider and that requires serious
analysis.
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presence or absence of historical facts for clear error. But
the surrounding circumstances relevant to a Sixth Amend-
ment admissibility determination do not include the declar-
ant’s in-court demeanor (otherwise the declarant would
be testifying) or any other factor uniquely suited to the
province of trial courts. For these reasons, when deciding
whether the admission of a declarant’s out-of-court state-
ments violates the Confrontation Clause, courts should inde-
pendently review whether the government’s proffered guar-
antees of trustworthiness satisfy the demands of the Clause.

The Commonwealth correctly notes that “the presumption
of unreliability that attaches to codefendants’ confessions

. may be rebutted.” Lee, 476 U.S., at 543. We have
held, in fact, that any inherent unreliability that accompanies
co-conspirator statements made during the course and in fur-
therance of the conspiracy is per se rebutted by the circum-
stances giving rise to the long history of admitting such
statements. See Bourjaily v. United States, 483 U. S. 171,
182-184 (1987). Nonetheless, the historical underpinnings
of the Confrontation Clause and the sweep of our prior
confrontation cases offer one cogent reminder: It is highly
unlikely that the presumptive unreliability that attaches to
accomplices’ confessions that shift or spread blame can be
effectively rebutted when the statements are given under
conditions that implicate the core concerns of the old ex parte
affidavit practice—that is, when the government is involved
in the statements’ production, and when the statements de-
scribe past events and have not been subjected to adversar-
ial testing.

Applying these principles, the Commonwealth’s asserted
guarantees of trustworthiness fail to convince us that Mark’s
confession was sufficiently reliable as to be admissible with-
out allowing petitioner to cross-examine him. That other
evidence at trial corroborated portions of Mark’s statements
is irrelevant. We have squarely rejected the notion that
“evidence corroborating the truth of a hearsay statement
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may properly support a finding that the statement bears
‘particularized guarantees of trustworthiness.”” Wright,
497 U. S., at 822. In Wright, we concluded that the admis-
sion of hearsay statements by a child declarant violated the
Confrontation Clause even though the statements were ad-
missible under an exception to the hearsay rule recognized
in Idaho, and even though they were corroborated by other
evidence. We recognized that it was theoretically possible
for such statements to possess “‘particularized guarantees
of trustworthiness’” that would justify their admissibility,
but we refused to allow the State to “bootstrap on” the trust-
worthiness of other evidence. “To be admissible under the
Confrontation Clause,” we held, “hearsay evidence used to
convict a defendant must possess indicia of reliability by vir-
tue of its inherent trustworthiness, not by reference to other
evidence at trial.” Ibid.

Nor did the police’s informing Mark of his Miranda rights
render the circumstances surrounding his statements sig-
nificantly more trustworthy. We noted in rejecting a simi-
lar argument in Lee that a finding that a confession was “vol-
untary for Fifth Amendment purposes . .. does not bear on
the question of whether the confession was also free from
any desire, motive, or impulse [the declarant] may have had
either to mitigate the appearance of his own culpability by
spreading the blame or to overstate [the defendant’s] involve-
ment” in the crimes at issue. 476 U.S., at 544. By the
same token, we believe that a suspect’s consciousness of his
Miranda rights has little, if any, bearing on the likelihood of
truthfulness of his statements. When a suspect is in cus-
tody for his obvious involvement in serious crimes, his
knowledge that anything he says may be used against him
militates against depending on his veracity.

The Commonwealth’s next proffered basis for reliability—
that Mark knew he was exposing himself to criminal liabil-
ity—merely restates the fact that portions of his statements
were technically against penal interest. And as we have ex-
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plained, such statements are suspect insofar as they incul-
pate other persons. “[T]hat a person is making a broadly
self-inculpatory confession does not make more credible the
confession’s non-self-inculpatory parts.” Williamson, 512
U.S., at 599. Accord, Lee, 476 U. S., at 545. Similarly, the
absence of an express promise of leniency to Mark does not
enhance his statements’ reliability to the level necessary for
their untested admission. The police need not tell a person
who is in custody that his statements may gain him leniency
in order for the suspect to surmise that speaking up, and
particularly placing blame on his cohorts, may inure to his
advantage.

It is abundantly clear that neither the words that Mark
spoke nor the setting in which he was questioned provides
any basis for concluding that his comments regarding peti-
tioner’s guilt were so reliable that there was no need to sub-
ject them to adversarial testing in a trial setting. Mark was
in custody for his involvement in, and knowledge of, serious
crimes and made his statements under the supervision of
governmental authorities. He was primarily responding
to the officers’ leading questions, which were asked without
any contemporaneous cross-examination by adverse parties.
Thus, Mark had a natural motive to attempt to exculpate
himself as much as possible. See id., at 544-545; Dutton v.
Evans, 400 U. S. 74, 98 (1970) (Harlan, J., concurring in re-
sult). Mark also was obviously still under the influence of
alcohol. Each of these factors militates against finding that
his statements were so inherently reliable that cross-
examination would have been superfluous.

VI

The admission of the untested confession of Mark Lilly vio-
lated petitioner’s Confrontation Clause rights. Adhering to
our general custom of allowing state courts initially to assess
the effect of erroneously admitted evidence in light of sub-
stantive state criminal law, we leave it to the Virginia courts
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to consider in the first instance whether this Sixth Amend-
ment error was “harmless beyond a reasonable doubt.”
Chapman v. California, 386 U.S. 18, 24 (1967). See also
Lee, 476 U.S., at 547. Accordingly, the judgment of the
Supreme Court of Virginia is reversed, and the case is
remanded for further proceedings.

It is so ordered.

JUSTICE BREYER, concurring.

As currently interpreted, the Confrontation Clause gener-
ally forbids the introduction of hearsay into a trial unless the
evidence “falls within a firmly rooted hearsay exception” or
otherwise possesses “particularized guarantees of trustwor-
thiness.” Ohio v. Roberts, 448 U. S. 56, 66 (1980). Amict in
this case, citing opinions of Justices of this Court and the
work of scholars, have argued that we should reexamine the
way in which our cases have connected the Confrontation
Clause and the hearsay rule. See Brief for American Civil
Liberties Union et al. as Amici Curiae 2-3; see also, e. g.,
White v. Illinois, 502 U. S. 346, 358 (1992) (THOMAS, J., joined
by SCALIA, J., concurring in part and concurring in judg-
ment); Friedman, Confrontation: The Search for Basic Prin-
ciples, 86 Geo. L. J. 1011 (1998); A. Amar, The Constitution
and Criminal Procedure 129 (1997); Berger, The Deconstitu-
tionalization of the Confrontation Clause: A Proposal for a
Prosecutorial Restraint Model, 76 Minn. L. Rev. 557 (1992).

The Court’s effort to tie the Clause so directly to the hear-
say rule is of fairly recent vintage, compare Roberts, supra,
with California v. Green, 399 U. S. 149, 155-156 (1970), while
the Confrontation Clause itself has ancient origins that pre-
date the hearsay rule, see Salinger v. United States, 272
U. S. 542, 548 (1926) (“The right of confrontation did not orig-
inate with the provision in the Sixth Amendment, but was
a common-law right having recognized exceptions”). The
right of an accused to meet his accusers face-to-face is men-
tioned in, among other things, the Bible, Shakespeare, and
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16th- and 17th-century British statutes, cases, and treatises.
See The Bible, Acts 25:16; W. Shakespeare, Richard II, act
i, sc. 1; W. Shakespeare, Henry VIII, act ii, sc. 1; 30
C. Wright & K. Graham, Federal Practice and Procedure
§6342, p. 227 (1997) (quoting statutes enacted under King
Edward VI in 1552 and Queen Elizabeth I in 1558); cf. Case
of Thomas Tong, Kelyng J. 17, 18, 84 Eng. Rep. 1061, 1062
(1662) (out-of-court confession may be used against the con-
fessor, but not against his co-conspirators); M. Hale, History
of the Common Law of England 163-164 (C. Gray ed. 1971);
3 W. Blackstone, Commentaries *373. As traditionally un-
derstood, the right was designed to prevent, for example, the
kind of abuse that permitted the Crown to convict Sir Walter
Raleigh of treason on the basis of the out-of-court confession
of Lord Cobham, a co-conspirator. See 30 Wright & Gra-
ham, supra, §6342, at 258-269.

Viewed in light of its traditional purposes, the current,
hearsay-based Confrontation Clause test, amici argue, is
both too narrow and too broad. The test is arguably too
narrow insofar as it authorizes the admission of out-of-court
statements prepared as testimony for a trial when such
statements happen to fall within some well-recognized hear-
say rule exception. For example, a deposition or videotaped
confession sometimes could fall within the exception for
vicarious admissions or, in THE CHIEF JUSTICE’s view, the
exception for statements against penal interest. See post, at
145-146. See generally White, supra, at 364—-365 (THOMAS,
J., concurring in part and concurring in judgment); Friedman,
supra, at 1025; Amar, supra, at 129; Berger, supra, at 596—
602; Brief for American Civil Liberties Union et al. as Amici
Curiae 16-20. But why should a modern Lord Cobham’s
out-of-court confession become admissible simply because of
a fortuity, such as the conspiracy having continued through
the time of police questioning, thereby bringing the confes-
sion within the “well-established” exception for the vicarious
admissions of a co-conspirator? Cf. Dutton v. Evans, 400
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U.S. 74, 83 (1970) (plurality opinion). Or why should we,
like Walter Raleigh’s prosecutor, deny a plea to “let my Ac-
cuser come face to face,” with words (now related to the
penal interest exception) such as, “The law presumes, a man
will not accuse himself to accuse another”? Trial of Sir
Walter Raleigh, 2 How. St. Tr. 19 (1816).

At the same time, the current hearsay-based Confronta-
tion Clause test is arguably too broad. It would make a
constitutional issue out of the admission of any relevant
hearsay statement, even if that hearsay statement is only
tangentially related to the elements in dispute, or was made
long before the crime occurred and without relation to the
prospect of a future trial. It is not obvious that admission
of a business record, which is hearsay because the business
was not “regularly conducted,” or admission of a scrawled
note, “Mary called,” dated many months before the crime,
violates the defendant’s basic constitutional right “to be
confronted with the witnesses against him.” Yet one cannot
easily fit such evidence within a traditional hearsay excep-
tion. Nor can one fit it within this Court’s special exception
for hearsay with “‘particularized guarantees of trustworthi-
ness’”; and, in any event, it is debatable whether the Sixth
Amendment principally protects “trustworthiness,” rather
than “confrontation.” See White, supra, at 363 (THOMAS, J.,
concurring in part and concurring in judgment); cf. Mary-
land v. Craig, 497 U.S. 836, 862 (1990) (SCALIA, J., dis-
senting) (“[T]he Confrontation Clause does not guarantee
reliable evidence; it guarantees specific trial procedures that
were thought to assure reliable evidence, undeniably among
which was ‘face-to-face’ confrontation”).

We need not reexamine the current connection between
the Confrontation Clause and the hearsay rule in this case,
however, because the statements at issue violate the Clause
regardless. See ante, at 139. 1 write separately to point
out that the fact that we do not reevaluate the link in this
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case does not end the matter. It may leave the question
open for another day.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

During a custodial interrogation, Mark Lilly told police
officers that petitioner committed the charged murder. The
prosecution introduced a tape recording of these state-
ments at trial without making Mark available for cross-
examination. In my view, that is a paradigmatic Confronta-
tion Clause violation. See White v. Illinois, 502 U. S. 346,
364-365 (1992) (THOMAS, J., concurring in part and concur-
ring in judgment) (“The federal constitutional right of con-
frontation extends to any witness who actually testifies at
trial” and “extrajudicial statements only insofar as they are
contained in formalized testimonial materials, such as affi-
davits, depositions, prior testimony, or confessions”). Since
the violation is clear, the case need be remanded only for a
harmless-error determination. I therefore join Parts I, 11,
and VI of the Court’s opinion and concur in the judgment.

JUSTICE THOMAS, concurring in part and concurring in
the judgment.

I join Parts I and VI of the Court’s opinion and concur in
the judgment. Though I continue to adhere to my view that
the Confrontation Clause “extends to any witness who actu-
ally testifies at trial” and “is implicated by extrajudicial
statements only insofar as they are contained in formalized
testimonial material, such as affidavits, depositions, prior
testimony, or confessions,” White v. Illinois, 502 U. S. 346,
365 (1992) (opinion concurring in part and concurring in judg-
ment), I agree with THE CHIEF JUSTICE that the Clause does
not impose a “blanket ban on the government’s use of accom-
plice statements that incriminate a defendant,” post, at 147.
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Such an approach not only departs from an original under-
standing of the Confrontation Clause but also freezes our
jurisprudence by making trial court decisions excluding such
statements virtually unreviewable. 1 also agree with THE
CHIEF JUSTICE that the lower courts did not “analyzle] the
confession under the second prong of the Roberts inquiry,”
post, at 148, and therefore see no reason for the plurality to
address an issue upon which those courts did not pass.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE O’CON-
NOR and JUSTICE KENNEDY join, concurring in the
judgment.

The plurality today concludes that all accomplice confes-
sions that inculpate a criminal defendant are not within a
firmly rooted exception to the hearsay rule under Ohio v.
Roberts, 448 U. S. 56 (1980). See ante, at 134. It also con-
cludes that appellate courts should independently review the
government’s proffered guarantees of trustworthiness under
the second half of the Roberts inquiry. See ante, at 137. 1
disagree with both of these conclusions, but concur in the
judgment reversing the decision of the Supreme Court of
Virginia.

I

The plurality correctly states the issue in this case in the
opening sentence of its opinion: Whether petitioner’s Con-
frontation Clause rights were violated by admission of an
accomplice’s confession “that contained some statements
against the accomplice’s penal interest and others that incul-
pated the accused.” Amnte, at 120. The confession of the ac-
complice, Mark Lilly, covers 50 pages in the Joint Appendix,
and the interviews themselves lasted about an hour. The
statements of Mark Lilly which are against his penal inter-
est—and would probably show him as an aider and abettor—
are quite separate in time and place from other statements
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exculpating Mark and incriminating his brother, petitioner
Benjamin Lilly, in the murder of Alexander DeF'ilippis.!
Thus one is at a loss to know why so much of the plurality’s
opinion is devoted to whether a declaration against penal in-
terest is a “firmly rooted exception” to the hearsay rule
under Ohio v. Roberts, supra. Certainly, we must accept
the Virginia court’s determination that Mark’s statements as
a whole were declarations against penal interest for purposes
of the Commonwealth’s hearsay rule. See ante, at 125.
Simply labeling a confession a “declaration against penal in-
terest,” however, is insufficient for purposes of Roberts, as
this exception “defines too large a class for meaningful Con-
frontation Clause analysis.” Lee v. Illinois, 476 U. S. 530,
544, n. 5 (1986). The plurality tries its hand at systematiz-
ing this class, see ante, at 127, but most of its housecleaning
is unwarranted and results in a complete ban on the govern-
ment’s use of accomplice confessions that inculpate a co-
defendant. Such a categorical holding has no place in this
case because the relevant portions of Mark Lilly’s confession
were simply not “declarations against penal interest” as that
term is understood in the law of evidence. There may be
close cases where the declaration against penal interest por-
tion is closely tied in with the portion incriminating the de-

! Mark identifies Ben as the one who murdered Alexander DeFilippis in
the following colloquy:

“M. L. I don’t know, you know, dude shoots him.

“G. P. When you say ‘dude shoots him’ which one are you calling a dude
here?

“M. L. Well, Ben shoots him.

“G. P. Talking about your brother, what did he shoot him with?
“M. L. Pistol.

“G. P. How many times did he shoot him?

“M. L. T heard a couple of shots go off, I don’t know how many times he
hit him.” App. 258.

A similar colloquy occurred in the second interview. See id., at 312-313.
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fendant, see 2 J. Strong, McCormick on Evidence §319 (4th
ed. 1992), but this is not one of them. Mark Lilly’s state-
ments inculpating his brother in the murder of DeFilippis
are not in the least against Mark’s penal interest.

This case therefore does not raise the question whether
the Confrontation Clause permits the admission of a genu-
inely self-inculpatory statement that also inculpates a co-
defendant, and our precedent does not compel the broad
holding suggested by the plurality today. Cf. Williamson
v. United States, 512 U. S. 594, 618-619 (1994) (KENNEDY, J.,
concurring) (explaining and providing examples of self-
serving and more neutral declarations against penal inter-
est). Indeed, several Courts of Appeals have admitted cus-
todial confessions that equally inculpate both the declarant
and the defendant,? and I see no reason for us to preclude
consideration of these or similar statements as satisfying a
firmly rooted hearsay exception under Roberts.

Not only were the incriminating portions of Mark Lilly’s
confession not a declaration against penal interest, but these
statements were part of a custodial confession of the sort
that this Court has viewed with “special suspicion” given a
codefendant’s “‘strong motivation to implicate the defendant
and to exonerate himself.’” Lee, supra, at 541 (citations
omitted). Each of the cases cited by the plurality to support
its broad conclusion involved accusatory statements taken by
law enforcement personnel with a view to prosecution. See
Douglas v. Alabama, 380 U.S. 415, 416-417 (1965); Lee,
supra, at 532-536; cf. Bruton v. United States, 391 U. S. 123,
124-125 (1968); Williamson, supra, at 596-597. These cases

2See, e. g., United States v. Keltner, 147 F. 3d 662, 670 (CA8 1998) (state-
ment “clearly subjected” declarant to criminal liability for “activity in
which [he] participated and was planning to participate with . . . both
defendants”); Earnest v. Dorsey, 87 F. 3d 1123, 1134 (CA10 1996) (“entire
statement inculpated both [defendant] and [declarant] equally” and “nei-
ther [attempted] to shift blame to his co-conspirators nor to curry favor
from the police or prosecutor”).
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did not turn solely on the fact that the challenged statement
inculpated the defendant, but were instead grounded in the
Court’s suspicion of untested custodial confessions. See,
e. g., Lee, supra, at 544-545. 'The plurality describes Dutton
v. Evans, 400 U. S. 74 (1970), as an “exception” to this line of
cases, ante, at 132, n. 2, but that case involved an accomplice’s
statement to a fellow prisoner, see 400 U. S., at 77-78, not a
custodial confession.

The Court in Dutton held that the admission of an ac-
complice’s statement to a fellow inmate did not violate the
Confrontation Clause under the facts of that case, see id., at
86-89, and I see no reason to foreclose the possibility that
such statements, even those that inculpate a codefendant,
may fall under a firmly rooted hearsay exception. The
Court in Dutton recognized that statements to fellow prison-
ers, like confessions to family members or friends, bear suf-
ficient indicia of reliability to be placed before a jury without
confrontation of the declarant. Id., at 89. Several federal
courts have similarly concluded that such statements fall
under a firmly rooted hearsay exception.*> Dutton is thus
no “exception,” but a case wholly outside the “unbroken line”
of cases, see ante, at 132, n. 2, in which custodial confessions
laying blame on a codefendant have been found to violate the
Confrontation Clause. The custodial confession in this case
falls under the coverage of this latter set of cases, and I
would not extend the holding here any further.

The plurality’s blanket ban on the government’s use of
accomplice statements that incriminate a defendant thus
sweeps beyond the facts of this case and our precedent,

3See, e. g., United States v. York, 933 F. 2d 1343, 1362-1364 (CAT 1991)
(finding federal declaration against penal interest exception firmly rooted
in case involving accomplice’s statements made to two associates); United
States v. Seeley, 892 F. 2d 1, 2 (CA1 1989) (exception firmly rooted in case
involving statements made to declarant’s girlfriend and stepfather);
United States v. Katsougrakis, 715 F. 2d 769, 776 (CA2 1983) (no violation
in admitting accomplice’s statements to friend).
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ignoring both the exculpatory nature of Mark’s confession
and the circumstances in which it was given. Unlike the
plurality, I would limit our holding here to the case at hand,
and decide only that Mark Lilly’s custodial confession lay-
ing sole responsibility on petitioner cannot satisfy a firmly
rooted hearsay exception.

II

Nor do I see any reason to do more than reverse the deci-
sion of the Supreme Court of Virginia and remand the case
for the Commonwealth to demonstrate that Mark’s confes-
sion bears “particularized guarantees of trustworthiness”
under Roberts, 448 U. S., at 66. The Supreme Court of Vir-
ginia held only that Mark Lilly’s confession was admissible
under a state-law exception to its hearsay rules and then
held that this exception was firmly rooted for Confrontation
Clause purposes. See 255 Va. 558, 573-574, 499 S. E. 2d
522, 533-534 (1998). Neither that court nor the trial court
analyzed the confession under the second prong of the Rob-
erts inquiry, and the discussion of reliability cited by the
Court, see ante, at 122-123, 135, pertained only to whether
the confession should be admitted under state hearsay rules,
not under the Confrontation Clause. Following our normal
course, I see no reason for this Court to reach an issue upon
which the lower courts did not pass. See National College
Athletic Assn. v. Smath, 525 U. S. 459, 470 (1999) (“[W]le do
not decide in the first instance issues not decided below”).
Thus, both this issue and the harmless-error question should
be sent back to the Virginia courts. See ante, at 139-140.

The lack of any reviewable decision in this case makes es-
pecially troubling the plurality’s conclusion that appellate
courts must independently review a lower court’s determi-
nation that a hearsay statement bears particularized guar-
antees of trustworthiness. Deciding whether a particular
statement bears the proper indicia of reliability under our
Confrontation Clause precedent “may be a mixed question of
fact and law,” but the mix weighs heavily on the “fact” side.
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We have said that “deferential review of mixed questions of
law and fact is warranted when it appears that the district
court is ‘better positioned’ than the appellate court to decide
the issue in question or that probing appellate scrutiny will
not contribute to the clarity of legal doctrine.” Salve Re-
gina College v. Russell, 499 U.S. 225, 233 (1991) (citation
omitted).

These factors counsel in favor of deference to trial judges
who undertake the second prong of the Roberts inquiry.
They are better able to evaluate whether a particular state-
ment given in a particular setting is sufficiently reliable that
cross-examination would add little to its trustworthiness.
Admittedly, this inquiry does not require credibility determi-
nations, but we have already held that deference to district
courts does not depend on the need for credibility determina-
tions. See Anderson v. Bessemer City, 470 U.S. 564, 574
(1985).

Accordingly, I believe that in the setting here, as in Ander-
son, “[d]uplication of the trial judge’s efforts in the court of
appeals would very likely contribute only negligibly to the
accuracy of fact determination at a huge cost in diversion of
judicial resources.” See id., at 574-575. It is difficult to
apply any standard in this case because none of the courts
below conducted the second part of the Roberts inquiry. I
would therefore remand this case to the Supreme Court of
Virginia to carry out the inquiry, and, if any error is found,
to determine whether that error is harmless.



150 OCTOBER TERM, 1998

Syllabus

DICKINSON, ACTING COMMISSIONER OF PATENTS
AND TRADEMARKS v. ZURKO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 98-377. Argued March 24, 1999—Decided June 10, 1999

In reviewing a Patent and Trademark Office (PTO) decision to deny re-
spondents’ patent application, the Federal Circuit analyzed the PTO’s
factual finding using a “clearly erroneous” standard of review, which
generally governs appellate review of district court findings of fact
(court/court review), rather than the less stringent standards set forth
in the Administrative Procedure Act (APA), which permit a court to set
aside agency findings of fact found to be arbitrary, capricious, an abuse
of discretion, or unsupported by substantial evidence (court/agency re-
view), 5 U.S. C. §706. The court found the PTO’s factual finding to be
clearly erroneous.

Held: The Federal Circuit must use the framework set forth in § 706 when
reviewing PTO findings of fact. Pp. 154-165.

(a) Absent an exception, a reviewing court must apply the APA’s
court/agency review standards to agency factual findings. The Federal
Circuit bases such an exception on 5 U. S. C. §559, which provides that
the APA does “not limit or repeal additional requirements . . . recog-
nized by law.” In its view, at the time the APA was adopted in 1946,
the Court of Customs and Patent Appeals (CCPA), a Federal Circuit
predecessor, applied a court/court standard that was stricter than ordi-
nary court/agency review standards, and this special tradition of strict
review amounted to an “additional requirement” that trumps § 706’s re-
quirements. However, a close examination of the CCPA’s cases review-
ing PTO decisions do not reflect a well-established court/court standard.
The presence of the phrases “clear case of error,” “clearly wrong,” and
“manifest error” in those cases does not conclusively signal such review.
The relevant linguistic conventions were less firmly established before
the APA’s adoption than they are today, with courts sometimes using
words such as “clearly erroneous” to describe less strict court/agency
review and words such as “substantial evidence” to describe stricter
court/court review. The absence of the words “substantial evidence” in
the CCPA’s cases is not especially significant, since standardization of
that term began to take hold only after Congress started using it in
various federal statutes. Further, not one of the CCPA’s opinions actu-
ally uses the words “clear error” or “clearly erroneous,” which are terms
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of art signaling court/court review. Most of them use “manifest error,”
which is not now such a term of art. At the same time, this Court’s
precedent undermines the claim that “clearly wrong” or “manifest
error” signal court/court review. Although the Court in Morgan v.
Danzels, 153 U. S. 120, used language that could be read as setting forth
a court/court standard, the Court’s reasoning makes clear that it meant
its words to stand for a court/agency standard. The CCPA’s cases re-
veal a similar pattern, using words such as “clearly wrong” and “mani-
fest error” with explanations indicating that they had court/agency, not
court/court, review in mind. Pp. 154-161.

(b) Several policy reasons that the Federal Circuit believes militate
against using APA review standards—that a change will be disruptive
to the bench and bar; that the change will create an anomaly in which a
disappointed patent applicant who seeks review directly in the Federal
Circuit will be subject to court/agency review, while one who first seeks
review in a district court will have any further appeal reviewed under
a court/court standard; and that stricter review produces better agency
factfinding—are unconvincing. Pp. 161-165.

142 F. 3d 1447, reversed and remanded.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, SCALIA, SOUTER, and THOMAS, JJ., joined. REHNQUIST, C. J.,
filed a dissenting opinion, in which KENNEDY and GINSBURG, JJ., joined,
post, p. 170.

Deputy Solicitor General Wallace argued the cause for
petitioner. With him on the briefs were Solicitor General
Waxman, Assistant Attorney General Hunger, Edward C.
DuMont, William Kanter, Bruce G. Forrest, Albin F. Drost,
Karen A. Buchanan, and Kenneth R. Corsello.

Ernest Gellhorn argued the cause for respondents. With
him on the brief were Jeffrey S. Lubbers, Ann G. Weymouth,
Janice M. Mueller, and Russell Wong.*

*Briefs of amici curiae urging reversal were filed for Intellectual Prop-
erty Professors by John F. Duffy and Thomas G. Field, Jr.; and for Theis
Research, Inc., by Paul R. Johnson.

Briefs of amici curiae urging affirmance were filed for the Biotechnol-
ogy Industry Organization by Scott F. Partridge, Bob E. Shannon, and
Scott K. Field; for the Houston Intellectual Property Law Association by
Jeffrey W. Tayon, for the International Trademark Association by Albert
Robin, for the New York Intellectual Property Law Association by Bruce
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JUSTICE BREYER delivered the opinion of the Court.

The Administrative Procedure Act (APA) sets forth stand-
ards governing judicial review of findings of fact made by
federal administrative agencies. 5 U.S.C. §706. We must
decide whether §706 applies when the Federal Circuit re-
views findings of fact made by the Patent and Trademark
Office (PTO). We conclude that it does apply, and the Fed-
eral Circuit must use the framework set forth in that section.

I

Section 706, originally enacted in 1946, sets forth stand-
ards that govern the “Scope” of court “review” of, e.g.,
agency factfinding (what we shall call court/agency review).
It says that a

“reviewing court shall—

“(2) hold unlawful and set aside agency . . . findings
... found to be—

“(A) arbitrary, capricious, [or] an abuse of discretion,
or...

“(E) unsupported by substantial evidence in a case
subject to sections 556 and 557 of this title or otherwise
reviewed on the record of an agency hearing provided
by statute; . . .

M. Wexler and Howard B. Barnaby; for the Patent, Trademark & Copy-
right Section of the Bar Association of the District of Columbia by Lynn
Eccleston, David W. Long, and Harold Wegner; for Pharmaceutical Re-
search and Manufacturers of America by Gerald J. Mossinghoff; and for
John P. Sutton, pro se.

Briefs of amici curiae were filed for the Dallas-Fort Worth Intellectual
Property Law Association by D. Scott Hemingway,; and for Intellectual
Property Creators et al. by David Roy Pressman, pro se.
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“In making the foregoing determinations, the court shall
review the whole record or those parts of it cited by
aparty....”

Federal Rule of Civil Procedure 52(a) sets forth standards
that govern appellate court review of findings of fact made
by a district court judge (what we shall call court/court
review). It says that the appellate court shall set aside
those findings only if they are “clearly erroneous.” Tra-
ditionally, this court/court standard of review has been con-
sidered somewhat stricter (i.e., allowing somewhat closer
judicial review) than the APA’s court/agency standards. 2
K. Davis & R. Pierce, Administrative Law Treatise §11.2,
p- 174 (3d ed. 1994) (hereinafter Davis & Pierce).

The Court of Appeals for the Federal Circuit believes that
it should apply the “clearly erroneous” standard when it
reviews findings of fact made by the PTO. In re Zurko, 142
F. 3d 1447, 1459 (1998) (case below). The Commissioner
of Patents, the PTO’s head, believes to the contrary that
ordinary APA court/agency standards apply. See, e.g., In
re Kemps, 97 F. 3d 1427, 1430-1431 (CA Fed. 1996); In re
Napier, 55 F. 3d 610, 614 (CA Fed. 1995); In re Brana, 51
F. 3d 1560, 1568-1569 (CA Fed. 1995).

The case before us tests these two competing legal views.
Respondents applied for a patent upon a method for increas-
ing computer security. The PTO patent examiner concluded
that respondents’ method was obvious in light of prior art,
and so it denied the application. See 35 U. S. C. §103 (1994
ed., Supp. III). The PTO’s review board (the Board of Pat-
ent Appeals and Interferences) upheld the examiner’s deci-
sion. Respondents sought review in the Federal Circuit,
where a panel treated the question of what the prior art
teaches as one of fact, and agreed with respondents that the
PTO’s factual finding was “clearly erroneous.” In re Zurko,
111 F. 3d 887, 889, and n. 2 (1997).

The Federal Circuit, hoping definitively to resolve the
review-standard controversy, then heard the matter en banc.
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After examining relevant precedents, the en banc court con-
cluded that its use of the stricter court/court standard was
legally proper. The Solicitor General, representing the
Commissioner of Patents, sought certiorari. We granted
the writ in order to decide whether the Federal Circuit’s
review of PTO factfinding must take place within the frame-
work set forth in the APA.

II

The parties agree that the PTO is an “agency” subject
to the APA’s constraints, that the PTO’s finding at issue in
this case is one of fact, and that the finding constitutes
“agency action.” See 5 U.S.C. §701 (defining “agency” as
an “authority of the Government of the United States”);
§706 (applying APA “Scope of review” provisions to “agency
action”). Hence a reviewing court must apply the APA’s
court/agency review standards in the absence of an
exception.

The Federal Circuit rests its claim for an exception upon
§559. That section says that the APA does “not limit or
repeal additional requirements . . . recognized by law.” In
the Circuit’s view: (1) at the time of the APA’s adoption, in
1946, the Court of Customs and Patent Appeals (CCPA), a
Federal Circuit predecessor, applied a court/court “clearly
erroneous” standard; (2) that standard was stricter than or-
dinary court/agency review standards; and (3) that special
tradition of strict review consequently amounted to an “addi-
tional requirement” that under §559 trumps the require-
ments imposed by § 706.

Recognizing the importance of maintaining a uniform ap-
proach to judicial review of administrative action, see, e. g.,
Universal Camera Corp. v. NLRB, 340 U. S. 474, 489 (1951);
92 Cong. Rec. 5654 (1946) (statement of Rep. Walter),
we have closely examined the Federal Circuit’s claim for an
exception to that uniformity. In doing so, we believe that
respondents must show more than a possibility of a height-
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ened standard, and indeed more than even a bare preponder-
ance of evidence in their favor. Existence of the additional
requirement must be clear. This is suggested both by the
phrase “recognized by law” and by the congressional specifi-
cation in the APA that “[n]Jo subsequent legislation shall be
held to supersede or modify the provisions of this Act except
to the extent that such legislation shall do so expressly.”
§12, 60 Stat. 244, 5 U.S. C. §559. A statutory intent that
legislative departure from the norm must be clear suggests
a need for similar clarity in respect to grandfathered
common-law variations. The APA was meant to bring uni-
formity to a field full of variation and diversity. It would
frustrate that purpose to permit divergence on the basis of
a requirement “recognized” only as ambiguous. In any
event, we have examined the 89 cases which, according to
respondents and supporting amici, embody the pre-APA
standard of review. See App. to Brief for New York Intel-
lectual Property Law Association as Amicus Curiae la—6a
(collecting cases), and we conclude that those cases do not
reflect a well-established stricter court/court standard of ju-
dicial review for PTO factfinding, which circumstance fatally
undermines the Federal Circuit’s conclusion.

The 89 pre-APA cases all involve CCPA review of a PTO
administrative decision, which either denied a patent or
awarded priority to one of several competing applicants.
See 35 U.S. C. §59a (1934 ed.) (granting CCPA review au-
thority over PTO decisions); 35 U. S. C. §141 (current grant
of review authority to the Federal Circuit). The major con-
sideration that favors the Federal Circuit’s view consists of
the fact that 23 of the cases use words such as “clear case
of error” or “clearly wrong” to describe the CCPA’s review
standard, while the remainder use words such as “manifest
error,” which might be thought to mean the same thing.
See App. to Brief for New York Intellectual Property Law
Association as Amicus Curiae la—6a. When the CCPA de-
cided many of these cases during the 1930’s and early 1940’s,
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legal authorities had begun with increasing regularity to use
the term “clearly erroneous” to signal court/court review,
Fed. Rule Civ. Proc. 52(a) (adopted in 1937), and the term
“substantial evidence” to signal less strict court/agency
review. Stern, Review of Findings of Administrators,
Judges and Juries: A Comparative Analysis, 58 Harv. L. Rev.
70, 88 (1944) (describing congressional debates in which
members argued for and against applying the “clearly er-
roneous” standard to agency review “precisely because
it would give administrative findings less finality than they
enjoyed under the ‘substantial evidence’ rule”).

Yet the presence of these phrases is not conclusive. The
relevant linguistic conventions were less firmly established
before adoption of the APA than they are today. At that
time courts sometimes used words such as “clearly errone-
ous” to describe less strict court/agency review standards.
See, e. 9., Polish National Alliance v. NLRB, 136 F. 2d 175,
181 (CA7 1943); New York Trust Co. v. SEC, 131 F. 2d 274,
275 (CA2 1942), cert. denied, 318 U.S. 786 (1943); Hall v.
Commissioner, 128 F. 2d 180, 182 (CAT 1942); First National
Bank of Memphis v. Commissioner, 125 F. 2d 157 (CA6 1942)
(per curiam); NLRB v. Algoma Plywood & Veneer Co., 121
F. 2d 602, 606 (CA7 1941). Other times they used words
such as “substantial evidence” to describe stricter court/
court review (including appeals in patent infringement cases
challenging district court factfinding). See, e. g., Cornell v.
Chase Brass & Copper Co., 142 F. 2d 157, 160 (CA2 1944),
Dow Chemical Co. v. Halliburton Oil Well Cementing Co.,
139 F. 2d 473, 475 (CA6 1943), aff’d, 324 U. S. 320 (1945);
Gordon Form Lathe Co. v. Ford Motor Co., 133 F. 2d 487,
496-497 (CA6), aff’d, 320 U. S. 714 (1943); Electro Mfg. Co. v.
Yellin, 132 F. 2d 979, 981 (CA7 1943); Ajax Hand Brake Co.
v. Superior Hand Brake Co., 132 F. 2d 606, 609 (CA7 1943);
Galion Iron Works & Mfg. Co. v. Beckwith Machinery Co.,
105 F. 2d 941, 942 (CA3 1939). Indeed, this Court itself on
at least one occasion used the words “substantial evidence”
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to explain why it would not disturb a trial court’s factual
findings. Borden’s Farm Products Co. v. Ten Eyck, 297
U. S. 251, 261 (1936); see also Great Atlantic & Pacific Tea
Co. v. Grosjean, 301 U.S. 412, 420 (1937) (accepting trial
court’s findings of fact because they have “substantial sup-
port in the record”).

Nor is the absence of the words “substantial evidence”
in the CCPA’s cases especially significant. Before the
APA, the use of that term to describe court/agency review
proceeded by fits and starts, with the standardization of
the term beginning to take hold only after Congress began
using it (or the like) in various federal statutes. For exam-
ple, this Court first used the phrase “substantial evidence”
in the agency context to describe its approach to the Inter-
state Commerce Commission’s (ICC’s) factual findings, ICC
v. Union Pacific R. Co., 222 U. S. 541, 548 (1912), even though
the underlying statute simply authorized a court of compe-
tent jurisdiction to suspend or set aside orders of the Com-
mission, §12, 36 Stat. 5561. The Court did not immediately
grant the Federal Trade Commission the same leeway it
granted the ICC, see FTC v. Curtis Publishing Co., 260 U. S.
568, 580 (1923), even though the underlying Act used lan-
guage to which the phrase “substantial evidence” might have
applied, see §5, 38 Stat. 720 (the “findings of the commission
as to the facts, if supported by testimony, shall be conclu-
sive”). As the words “substantial evidence” began to ap-
pear more often in statutes, the Court began to use those
same words in describing review standards, sometimes sup-
plying the modifier “substantial” when Congress had left it
out. See, e. g., Consolidated Edison Co. v. NLRB, 305 U. S.
197, 229 (1938); see Stason, “Substantial Evidence” in Admin-
istrative Law, 89 U. Pa. L. Rev. 1026, 1026-1028 (1941) (col-
lecting statutes); see also Dobson v. Commissioner, 320 U. S.
489, 499 (1943) (speaking generally of the “theoretical and
practical reason[s] for . . . [crediting] administrative deci-
sions”). The patent statutes, however, did not and do not
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use the term “substantial evidence” or any other term to
describe the standard of court review. 35 U.S.C. §§61, 62
(1934 ed.). Indeed, it apparently remains disputed to this
day (a dispute we need not settle today) precisely which APA
standard—*“substantial evidence” or “arbitrary, capricious,
abuse of discretion”—would apply to court review of PTO
factfinding. See 5 U.S.C. §706(2)(E) (applying the term
“substantial evidence” where agency factfinding takes place
“on the record”); see also Association of Data Processing
Service Orgs., Inc. v. Board of Governors of Federal Reserve
System, 745 F. 2d 677, 683-684 (CADC 1984) (Scalia, J.)
(finding no difference between the APA’s “arbitrary, capri-
cious” standard and its “substantial evidence” standard as
applied to court review of agency factfinding.)

Further, not one of the 89 opinions actually uses the pre-
cise words “clear error” or “clearly erroneous,” which are
terms of art signaling court/court review. Most of the 89
opinions use words like “manifest error,” which is not now
such a term of art.

At the same time, precedent from this Court undermines
the Federal Circuit’s claim that the phrases “clearly wrong”
or “manifest error” signal court/court review. The Federal
Circuit traced its standard of review back to Morgan v. Dan-
tels, 163 U. S. 120 (1894), which it characterized as the foun-
dation upon which the CCPA later built its review standards.
142 F. 3d, at 1453-1454. We shall describe that case in
some detail.

Morgan arose out of a Patent Office interference proceed-
ing—a proceeding to determine which of two claimants was
the first inventor. The Patent Office decided the factual
question of “priority” in favor of one claimant; the Circuit
Court, deciding the case “without any additional testimony,”
1563 U. S., at 122, reversed the Patent Office’s factual finding
and awarded the patent to the other claimant. This Court
in turn reversed the Circuit Court, thereby restoring the
Patent Office decision.



Cite as: 527 U. S. 150 (1999) 159

Opinion of the Court

“What,” asked Justice Brewer for the Court, “is the rule
which should control the [reviewing] court in the determina-
tion of this case?” Ibid. Is it that the Patent Office deci-
sion “should stand unless the testimony shows beyond any
reasonable doubt that the plaintiff was the first inventor”?
Id., at 123. The Court then cited two cases standing for
such a “reasonable doubt” standard. Ibid. (citing Cantrell
v. Wallick, 117 U. S. 689, 695 (1886), and Coffin v. Ogden, 18
Wall. 120, 124 (1874)). The Court found the two cases
“closely in point.” 153 U. S., at 123. Justice Brewer wrote
that a person “challenging the priority awarded by the Pat-
ent Office . . . should . . . be held to as strict proof. ” Ibid.
(emphasis added). The Court, pointing out that the Circuit
Court had used language “not quite so strong” (namely, “a
clear and undoubted preponderance of proof”), thought that
the Circuit Court’s standard sounded more like the rule used
by “an appellate court in reviewing findings of fact made by
the trial court.” Ibid. The Court then wrote:

“But this is something more than a mere appeal. It
is an application to the court to set aside the action of
one of the executive departments of the government.
... A new proceeding is instituted in the courts . .. to
set aside the conclusions reached by the administrative
department . ... It is ... not to be sustained by a
mere preponderance of evidence. . . . It is a controversy
between two individuals over a question of fact which
has once been settled by a special tribunal, entrusted
with full power in the premises. As such it might be
well argued, were it not for the terms of this statute,
that the decision of the patent office was a finality upon
every matter of fact.” Id., at 124 (emphasis added).

The Court, in other words, reasoned strongly that a court/
court review standard is not proper; that standard is too
strict; a somewhat weaker standard of review is appropriate.
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We concede that the Court also used language that could
be read as setting forth a court/court standard of review. It
said, for example, that the

“Patent Office [decision] must be accepted as controlling
upon that question of fact . . . unless the contrary is
established by testimony which . . . carries thorough
conviction. . . . [I]f doubtful, the decision of the Patent
Office must control.” Id., at 125 (emphasis added).

It added that the testimony was “not . . . sufficient to produce
a clear conviction that the Patent Office made a mistake.”
Id., at 129 (emphasis added). But the Court did not use the
emphasized words today; it used those words more than 100
years ago. And its reasoning makes clear that it meant
those words to stand for a court/agency review standard, a
standard weaker than the standard used by “an appellate
court in reviewing findings of fact made by the trial court.”
Id., at 123.

The opinions in the 89 CCPA cases, cataloged in the Ap-
pendix to this opinion, reveal the same pattern. They use
words such as “manifest error” or “clearly wrong.” But
they use those words to explain why they give so much, not
so little, deference to agency factfinding. And, their further
explanations, when given, indicate that they had court/
agency, not court/court, review in mind.

In nearly half of the cases, the CCPA explains why it uses
its “manifest error” standard by pointing out that the PTO
is an expert body, or that the PTO can better deal with the
technically complex subject matter, and that the PTO con-
sequently deserves deference. In more than three-fourths
of the cases the CCPA says that it should defer to PTO fact-
finding because two (and sometimes more) PTO tribunals had
reviewed the matter and agreed about the factual finding.
These reasons are reasons that courts and commentators
have long invoked to justify deference to agency factfinding.
See Universal Camera, 340 U.S., at 496-497 (intraagency
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agreement); NLRB v. Link-Belt Co., 311 U. S. 584, 597 (1941)
(expertise); Rochester Telephone Corp. v. United States, 307
U.S. 125, 145-146 (1939) (expertise); ICC v. Louisville &
Nashville R. Co., 227 U. S. 88, 98 (1913) (expertise); Stern,
58 Harv. L. Rev., at 81-82 (expertise); 2 Davis & Pierce § 11.2,
at 178-181 (intraagency agreement). They are not the rea-
sons courts typically have given for deferring to factfinding
made by a lower court judge. See, e.g., Concrete Pipe &
Products of Cal., Inc. v. Construction Laborers Pension
Trust for Southern Cal., 508 U.S. 602, 623 (1993); Stern,
supra, at 82-83 (trial court advantages lie in, e. g., evaluation
of witness, not comparative expertise). And we think it also
worth noting, in light of the pre-APA movement toward
standardization discussed above, supra, at 157, that the
CCPA began to refer more frequently to technical complex-
ity and agency expertise as time marched closer to 1946.
Out of the 45 cases in our sample decided between 1929 and
1936, 40% (18 of 45) specifically referred to technical com-
plexity. That percentage increased to 57% (25 of 44) for the
years 1937 to 1946.

Given the CCPA’s explanations, the review standard’s
origins, and the nondeterminative nature of the phrases, we
cannot agree with the Federal Circuit that in 1946, when
Congress enacted the APA, the CCPA “recognized” the use
of a stricter court/court, rather than a less strict court/
agency, review standard for PTO decisions. Hence the Fed-
eral Circuit’s review of PTO findings of fact cannot amount
to an “additional requiremen[t] . . . recognized by law.” 5
U. S. C. §559.

I11

The Federal Circuit also advanced several policy rea-
sons which in its view militate against use of APA standards
of review. First, it says that both bench and bar have now
become used to the Circuit’s application of a “clearly erro-
neous” standard that implies somewhat stricter court/court
review. It says that change may prove needlessly disrup-
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tive. 142 F. 3d, at 1457-1458. Supporting amici add that
it is better that the matter remain “‘settled than that it be
settled right.”” Brief for Patent, Trademark & Copyright
Section of the Bar Association of the District of Columbia as
Amicus Curiae 23 (quoting Square D Co. v. Niagara Fron-
tier Tariff Bureau, Inc., 476 U. S. 409, 424 (1986)).

This Court, however, has not previously settled the mat-
ter. The Federal Circuit’s standard would require us to cre-
ate §559 precedent that itself could prove disruptive by too
readily permitting other agencies to depart from uniform
APA requirements. And in any event we believe the Circuit
overstates the difference that a change of standard will mean
in practice.

This Court has described the APA court/agency “substan-
tial evidence” standard as requiring a court to ask whether
a “reasonable mind might accept” a particular evidentiary
record as “adequate to support a conclusion.” Consolidated
Edison, 305 U. S., at 229. It has described the court/court
“clearly erroneous” standard in terms of whether a review-
ing judge has a “definite and firm conviction” that an
error has been committed. United States v. United States
Gypsum Co., 333 U. S. 364, 395 (1948). And it has suggested
that the former is somewhat less strict than the latter. Uni-
versal Camera, 340 U.S., at 477, 488 (analogizing ‘“sub-
stantial evidence” test to review of jury findings and stat-
ing that appellate courts must respect agency expertise).
At the same time the Court has stressed the importance of
not simply rubber-stamping agency factfinding. Id., at 490.
The APA requires meaningful review; and its enactment
meant stricter judicial review of agency factfinding than
Congress believed some courts had previously conducted.
Ibid.

The upshot in terms of judicial review is some practical
difference in outcome depending upon which standard is
used. The court/agency standard, as we have said, is some-
what less strict than the court/court standard. But the dif-
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ference is a subtle one—so fine that (apart from the present
case) we have failed to uncover a single instance in which
a reviewing court conceded that use of one standard rather
than the other would in fact have produced a differ-
ent outcome. Cf. International Brotherhood of Electrical
Workers v. NLRB, 448 F. 2d 1127, 1142 (CADC 1971) (Leven-
thal, J., dissenting) (wrongly believing—and correcting him-
self—that he had found the “case dreamed of by law school
professors” where the agency’s findings, though “clearly
erroneous,” were “nevertheless” supported by “substantial
evidence”).

The difficulty of finding such a case may in part reflect the
basic similarity of the reviewing task, which requires judges
to apply logic and experience to an evidentiary record,
whether that record was made in a court or by an agency.
It may in part reflect the difficulty of attempting to capture
in a form of words intangible factors such as judicial confi-
dence in the fairness of the factfinding process. Universal
Camera, supra, at 489; Jaffe, Judicial Review: “Substantial
Evidence on the Whole Record,” 64 Harv. L. Rev. 1233, 1245
(1951). It may in part reflect the comparatively greater im-
portance of case-specific factors, such as a finding’s depend-
ence upon agency expertise or the presence of internal
agency review, which factors will often prove more influen-
tial in respect to outcome than will the applicable standard
of review.

These features of review underline the importance of the
fact that, when a Federal Circuit judge reviews PTO fact-
finding, he or she often will examine that finding through the
lens of patent-related experience—and properly so, for the
Federal Circuit is a specialized court. That comparative ex-
pertise, by enabling the Circuit better to understand the
basis for the PTO’s finding of fact, may play a more impor-
tant role in assuring proper review than would a theoreti-
cally somewhat stricter standard.



164 DICKINSON v». ZURKO

Opinion of the Court

Moreover, if the Circuit means to suggest that a change
of standard could somehow immunize the PTO’s fact-related
“reasoning” from review, 142 F. 3d, at 1449-1450, we dis-
agree. A reviewing court reviews an agency’s reasoning
to determine whether it is “arbitrary” or “capricious,” or,
if bound up with a record-based factual conclusion, to deter-
mine whether it is supported by “substantial evidence.”
E. g., SEC v. Chenery Corp., 318 U. S. 80, 89-93 (1943).

Second, the Circuit and its supporting amici believe that
a change to APA review standards will create an anomaly.
An applicant denied a patent can seek review either directly
in the Federal Circuit, see 35 U. S. C. §141, or indirectly by
first obtaining direct review in federal district court, see
§145. The first path will now bring about Federal Circuit
court/agency review; the second path might well lead to Fed-
eral Circuit court/court review, for the Circuit now reviews
federal district court factfinding using a “clearly erroneous”
standard. Gould v. Quigg, 822 F. 2d 1074, 1077 (1987). The
result, the Circuit claims, is that the outcome may turn upon
which path a disappointed applicant takes; and it fears that
those applicants will often take the more complicated, time-
consuming indirect path in order to obtain stricter judicial
review of the PTO’s determination.

We are not convinced, however, that the presence of the
two paths creates a significant anomaly. The second path
permits the disappointed applicant to present to the court
evidence that the applicant did not present to the PTO.
Ibid. The presence of such new or different evidence makes
a factfinder of the district judge. And nonexpert judicial
factfinding calls for the court/court standard of review. We
concede that an anomaly might exist insofar as the district
judge does no more than review PTO factfinding, but nothing
in this opinion prevents the Federal Circuit from adjusting
related review standards where necessary. Cf. Fregeau v.
Mossinghoff, 776 F. 2d 1034, 1038 (CA Fed. 1985) (harmoniz-
ing review standards).
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Finally, the Circuit reasons that its stricter court/court re-
view will produce better agency factfinding. It says that
the standard encourages the creation of “administrative rec-
ords that more fully describe the metes and bounds of the
patent grant” and “help avoid situations where board fact
finding on matters such as anticipation or the factual inquir-
ies underlying obviousness become virtually unreviewable.”
142 F. 3d, at 1458. Neither the Circuit nor its supporting
amict, however, have explained convincingly why direct re-
view of the PTO’s patent denials demands a stricter fact-
related review standard than is applicable to other agencies.
Congress has set forth the appropriate standard in the APA.
For the reasons stated, we have not found circumstances that
justify an exception.

For these reasons, the judgment of the Federal Circuit
is reversed. We remand the case for further proceedings
consistent with this opinion.

So ordered.

APPENDIX TO OPINION OF THE COURT

Review of 89 Pre-APA CCPA Patent Cases Reciting
“Clear” or “Manifest” Error Standard

Cases Referring to both Technical Complexity/Agency Ex-
pertise and the Agreement (Disagreement) Within the
Agency

Stern v. Schroeder, 17 C. C. P. A. 670, 674, 36 F. 2d 515,
517 (1929)

In re Ford, 17 C. C. P. A. 893, 894, 38 F. 2d 525, 526 (1930)

In re Demarest, 17 C. C. P. A. 904, 906, 38 F. 2d 895, 896
(1930)

In re Wietzel, 17 C. C. P. A. 1079, 1082, 39 F. 2d 669, 671
(1930)

In re Anhaltzer, 18 C. C. P. A. 1181, 1184, 48 F. 2d 657,
658 (1931)
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Dorer v. Moody, 18 C. C. P. A. 1188, 1190, 48 F. 2d 388,
389 (1931)

In re Hornsey, 18 C. C. P. A. 1222, 1224, 48 F. 2d 911, 912
(1931)

Rowe v. Holtz, 19 C. C. P. A. 970, 974, 55 F. 2d 468, 470-
471 (1932)

In re Fessenden, 19 C. C. P. A. 1048, 1050-1051, 56 F. 2d
669, 670 (1932)

Martin v. Friendly, 19 C. C. P. A. 1181, 1182-1183, 58 F. 2d
421, 422 (1932)

In re Dubilier, 20 C. C. P. A. 809, 815, 62 F. 2d 374, 377
(1933)

In re Alden, 20 C. C. P. A. 1083, 1084-1085, 65 F. 2d 136,
137 (1933)

Farmer v. Pritchard, 20 C. C. P. A. 1096, 1101, 65 F. 2d 165,
168 (1933)

In re Pierce, 20 C. C. P. A. 1170, 1175, 65 F. 2d 271, 274
(1933)

Angell v. Morin, 21 C. C. P. A. 1018, 1024, 69 F. 2d 646,
649 (1934)

Daley v. Trube, 24 C. C. P. A. 964, 971, 83 F. 2d 308, 312
(1937)

Coast v. Dubbs, 24 C. C. P. A. 1023, 1031-1032, 88 F. 2d 734,
739 (1937)

Bryson v. Clarke, 25 C. C. P. A. 719, 721, 92 F. 2d 720, 722
(1937)

Brand v. Thomas, 25 C. C. P. A. 1053, 1055, 96 F. 2d 301,
302 (1938)

Creed v. Potts, 25 C. C. P. A. 1084, 1089, 96 F. 2d 317, 321
(1938)

In re Cassidy, 25 C. C. P. A. 1282, 1285, 97 F. 2d 93, 95
(1938)

Krebs v. Melicharek, 25 C. C. P. A. 1362, 1365-1366, 97
F. 2d 477, 479 (1938)

Parker v. Ballantine, 26 C. C. P. A. 799, 804, 101 F. 2d 220,
223 (1939) (disagreement)
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Reed v. Edwards, 26 C. C. P. A. 901, 904, 101 F. 2d 550,

552 (1939)

Hill v. Casler, 26 C. C. P. A. 930, 932, 102 F. 2d 219, 221
(1939)

Tears v. Robinson, 26 C. C. P. A. 1391, 1392, 104 F. 2d 813,
814 (1939)

In re Bertsch, 27 C. C. P. A. 760, 763-764, 107 F. 2d 828,
831 (1939)

In re Wuertz, 27 C. C. P. A. 1039, 1046, 110 F. 2d 854, 857
(1940)

In re Kaplan, 27 C. C. P. A. 1072, 1075, 110 F. 2d 670, 672
(1940)

Prahl v. Redman, 28 C. C. P. A. 937, 940, 117 F. 2d 1018,
1021 (1941)

In re Bertsch, 30 C. C. P. A. 813, 815-816, 132 F. 2d 1014,
1016 (1942)

In re Stacy, 30 C. C. P. A. 972, 974, 135 F. 2d 232, 233 (1943)

Poulsen v. McDowell, 31 C. C. P. A. 1006, 1011, 142 F. 2d
267, 270 (1944)

Pinkerton v. Stahly, 32 C. C. P. A. 723, 728, 144 F. 2d 881,
885 (1944)

Cases Referring to Technical Complexity/Agency Expertise

In re Engelhardt, 17 C. C. P. A. 1244, 1251, 40 F. 2d 760,
764 (1930)

In re McDonald, 18 C. C. P. A. 1099, 1102, 47 F. 2d 802,
804 (1931)

In re Hermans, 18 C. C. P. A. 1211, 1212, 48 F. 2d 386, 387
(1931)

In re Batcher, 19 C. C. P. A. 1275, 1278, 59 F. 2d 461, 463
(1932)

In re Carlton, 27 C. C. P. A. 1102, 1105, 111 F. 2d 190, 192
(1940)

Farnsworth v. Brown, 29 C. C. P. A. 740, 749, 124 F. 2d 208,
214 (1941)
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In re Ubbelhode, 29 C. C. P. A. 1042, 1046, 128 F. 2d 453,
456 (1942)

In re Cohen, 30 C. C. P. A. 876, 830, 133 F. 2d 924, 926
(1943)

In re Ruzicka, 32 C. C. P. A. 1165, 1169, 150 F. 2d 550, 553
(1945)

In re Allbright, 33 C. C. P. A. 760, 764, 152 F. 2d 984, 986
(1946)

Cases Referring to Agreement Within the Agency

Beidler v. Caps, 17 C. C. P. A. 703, 705, 36 F. 2d 122, 123
(1929)

Stern v. Schroeder, 17 C. C. P. A. 690, 696-697, 36 F. 2d 518,
521-522 (1929)

Janette v. Folds, 17 C. C. P. A. 879, 831, 38 F. 2d 361, 362

(1930)

In re Moulton, 17 C. C. P. A. 891, 892, 38 F. 2d 359, 360
(1930)

In re Banner, 17 C. C. P. A. 1086, 1090, 39 F. 2d 690, 692
(1930)

In re Walter, 17 C. C. P. A. 982, 983, 39 F. 2d 724 (1930)

Pengilly v. Copeland, 17 C. C. P. A. 1143, 1145, 40 F. 2d
995, 996 (1930)

Thompson v. Pettis, 18 C. C. P. A. 755, 757, 44 F. 2d 420,
421 (1930)

In re Kochendorfer, 18 C. C. P. A. 761, 763, 44 F. 2d 418,
419 (1930)

In re Dickerman, 18 C. C. P. A. 766, 768, 44 F. 2d 876, 877
(1930)

Bennett v. Fitzgerald, 18 C. C. P. A. 1201, 1202, 48 F. 2d
917, 918 (1931)

In re Doherty, 18 C. C. P. A. 1278, 1280, 48 F. 2d 952, 953
(1931)

In re Murray, 19 C. C. P. A. 766, 767-768, 53 F. 2d 540,
541 (1931)

In re Breer, 19 C. C. P. A. 929, 931, 55 F. 2d 485, 486 (1932)
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Robbins v. Steinbart, 19 C. C. P. A. 1069, 1072, 57 F. 2d 378,
379 (1932)

Henry v. Harris, 19 C. C. P. A. 1092, 1096-1097, 56 F. 2d
864, 866 (1932)

Fageol v. Midboe, 19 C. C. P. A. 1117, 1122, 56 F. 2d 867,
870 (1932)

Gamble v. Church, 19 C. C. P. A. 1145, 1146, 57 F. 2d 761,
762 (1932)

Thompson v. Fawick, 20 C. C. P. A. 953, 956, 64 F. 2d 125,
127 (1933)

Evans v. Clocker, 20 C. C. P. A. 956, 960, 64 F. 2d 137, 139
(1933)

In re Bloch, 20 C. C. P. A. 1180, 1183, 65 F. 2d 268, 269
(1933)

In re Snyder, 21 C. C. P. A. 720, 722, 67 F. 2d 493, 495 (1933)

Osgood v. Ridderstrom, 21 C. C. P. A. 1176, 1182, 71 F. 2d
191, 195 (1934)

Urschel v. Crawford, 22 C. C. P. A. 727, 730, 73 F. 2d 510,
511 (1934)

Marine v. Wright, 22 C. C. P. A. 946, 948-949, 74 F. 2d 996,
997 (1935)

Berman v. Rondelle, 22 C. C. P. A. 1049, 1052, 75 F. 2d 845,
847 (1935)

Tomlin v. Dunlap, 24 C. C. P. A. 1108, 1114, 88 F. 2d 727,
731 (1937)

Lasker v. Kurowski, 24 C. C. P. A. 1253, 1256, 90 F. 2d 132,
134 (1937)

In re Taylor, 25 C. C. P. A. 709, 711, 92 F. 2d 705, 706 (1937)

In re Adamson, 25 C. C. P. A. 726, 729-730, 92 F. 2d 717,
720 (1937)

Adams v. Stuller, 25 C. C. P. A. 865, 870, 94 F. 2d 403, 406
(1938)

Ellis v. Maddox, 25 C. C. P. A. 1045, 1053, 96 F. 2d 308,
314 (1938)

Kauffman v. Etten, 25 C. C. P. A. 1127, 1134, 97 F. 2d 134,
139 (1938)
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Kindelmann v. Morsbach, 25 C. C. P. A. 1344, 1349, 97
F. 2d 796, 799-800 (1938)

King v. Young, 26 C. C. P. A. 762, 771, 100 F. 2d 663, 670
(1938)

Meuer v. Schellenger, 26 C. C. P. A. 1430, 1434, 104 F. 2d
949, 952 (1939)

McBride v. Teeple, 27 C. C. P. A. 961, 972, 109 F. 2d 789,
797, cert. denied, 311 U. S. 649 (1940)

Vickery v. Barnhart, 28 C. C. P. A. 979, 982, 118 F. 2d 578,
581 (1941)

Shumaker v. Paulson, 30 C. C. P. A. 1136, 1138, 136 F. 2d
686, 688 (1943)

Paulson v. Hyland, 30 C. C. P. A. 1150, 1152, 136 F. 2d 695,
697 (1943)

Dreyer v. Haffcke, 30 C. C. P. A. 1278, 1280, 137 F. 2d 116,
117 (1943)

Cases Referring to Neither Technical Complexity/Agency
Expertise nor Agreement Within the Agency

In re Schmidt, 26 C. C. P. A. 773, 777, 100 F. 2d 673, 676
(1938)

Hamer v. White, 31 C. C. P. A. 1186, 1189, 143 F. 2d 987,
990 (1944)

Kenyon v. Platt, 33 C. C. P. A. 748, 752, 152 F. 2d 1006,
1009 (1946)

Beall v. Ormsby, 33 C. C. P. A. 959, 967, 154 F. 2d 663,
668 (1946)

CHIEF JUSTICE REHNQUIST, with whom JUSTICE KEN-
NEDY and JUSTICE GINSBURG join, dissenting.

The issue in this case is whether, at the time of the enact-
ment of the Administrative Procedure Act (APA or Act) over
50 years ago, judicial review of factfinding by the Patent and
Trademark Office (PTO) under the “clearly erroneous” stand-
ard was an “additional requiremenl(t] . . . recognized by law.”
5 U.S.C. §559. It is undisputed that, until today’s decision,
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both the patent bench and the patent bar had concluded that
the stricter “clearly erroneous” standard was indeed such a
requirement placed upon the PTO.* Agency factfinding was
thus reviewed under this stricter standard; in my view, prop-
erly so, since the APA by its plain text was intended to bring
some uniformity to judicial review of agencies by raising the
minimum standards of review and not by lowering those
standards which existed at the time. Section 12 of the APA,
which was ultimately codified as § 559, provided that “[n]Joth-
ing in this Act shall be held to diminish the constitutional
rights of any person or to limit or repeal additional require-
ments imposed by statute or otherwise recognized by law.”
Pub. L. 404, 79th Cong., 60 Stat. 244. As a result, we must
decide whether the “clearly erroneous” standard was indeed
otherwise recognized by law in 1946.

This case therefore turns on whether the 89 or so cases
identified by the Court can be read as establishing a require-
ment placed upon agencies that was more demanding than
the uniform minimum standards created by the APA. In
making this determination, I would defer, not to agencies in
general as the Court does today, but to the Court of Appeals
for the Federal Circuit, the specialized Article III court
charged with review of patent appeals. In this case the
unanimous en banc Federal Circuit and the patent bar both
agree that these cases recognized the “clearly erroneous”
standard as an “additional requirement” placed on the PTO
beyond the APA’s minimum procedures. I see no reason to
reject their sensible and plausible resolution of the issue.

Nor do I agree with the Court, ante, at 154-155, that
either the plain language of §559 or the original § 12 impose
any sort of “clear statement rule” on the common law. Sec-

*It appears that even the PTO acquiesced in this interpretation for al-
most 50 years after the enactment of the APA. See Brief for Pharmaceu-
tical Research and Manufacturers of America as Amicus Curiae 7, and
n. 13 (the PTO first argued for the applicability of the APA’s standards of
review to its patentability factfinding before the Federal Circuit in 1995).



172 DICKINSON v». ZURKO

REHNQUIST, C. J., dissenting

tion 12 of the APA expressly stated that requirements which
predated the APA and were “otherwise recognized by law”
were unaffected by the Act. If Congress had meant “other-
wise recognized by law” to mean “clearly recognized by law,”
it certainly could have said so, but did not. I also reject the
notion that §559’s separate textual requirement that subse-
quent statutes superseding or modifying the APA must do
so “expressly,” 5 U.S. C. §559, should be read to impose a
nontextual clear statement rule for the antecedent common-
law requirements that the APA supplemented. There is no
tension whatsoever between the goals of preserving more
rigorous common-law requirements at the time of enactment
and ensuring that future statutes would not repeal by impli-
cation the APA’s uniform supplementary procedures.

I therefore dissent for the reasons given by the Court of
Appeals.
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GREATER NEW ORLEANS BROADCASTING ASSO-
CIATION, INC., ET AL. v. UNITED STATES ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 98-387. Argued April 27, 1999—Decided June 14, 1999

Title 18 U.S.C. §1304 and an implementing Federal Communications
Commission (FCC) regulation prohibit, inter alia, radio and television
broadcasters from carrying advertising about privately operated com-
mercial casino gambling, regardless of the station’s or casino’s location.
In United States v. Edge Broadcasting Co., 509 U. S. 418, this Court
upheld the constitutionality of §1304 as applied to advertising of Vir-
ginia’s lottery by a broadcaster in North Carolina, where no such lottery
was authorized. Petitioners—representing New Orleans area broad-
casters—wish to run advertisements for private commercial casinos
that are lawful and regulated in Louisiana and Mississippi, and they
filed this suit for a declaration that §1304 and the FCC’s regulation
violate the First Amendment as applied to them. The District Court
utilized the test for assessing commercial speech restrictions set out
in Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N. Y,
447 U. 8. 557, 566, and granted the Government’s cross-motion for sum-
mary judgment. The Court of Appeals affirmed.

Held: Section 1304 may not be applied to advertisements of lawful pri-
vate casino gambling that are broadcast by petitioners’ radio or tele-
vision stations located in Louisiana, where such gambling is legal.
Pp. 183-196.

(@) Central Hudson’s four-part test asks (1) whether the speech at
issue concerns lawful activity and is not misleading and (2) whether the
asserted governmental interest is substantial; and, if so, (3) whether
the regulation directly advances the governmental interest asserted
and (4) whether it is not more extensive than is necessary to serve that
interest. The four parts of the Central Hudson test are not entirely
discrete; all are important and, to a certain extent, interrelated. While
some advocate a more straightforward and stringent test, Central Hud-
son, as applied in the Court’s more recent commercial speech cases,
provides an adequate basis for decision in this case. Pp. 183-184.

(b) All parties agree that petitioners’ proposed broadcasts constitute
commercial speech, and that they would satisfy the first part of the
Central Hudson test: Their content is not misleading and concerns law-
ful activities, 1. e., private casino gambling in Louisiana and Mississippi.
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In addition, the interests asserted by the Government are “substantial”:
(1) reducing the social costs associated with casino and other forms of
gambling and (2) assisting States that restrict or prohibit casino and
other forms of gambling. However, that conclusion is by no means self-
evident, since, in the judgment of both Congress and many state legis-
latures, the social costs that support the suppression of gambling are
offset, and sometimes outweighed, by countervailing policy consid-
erations. The Court cannot ignore Congress’ unwillingness to adopt a
single national policy that consistently endorses either interest asserted
by the Government. See, e.g., Edenfield v. Fane, 507 U. S. 761, 768.
Considering both the quality of the asserted interests and the infor-
mation sought to be suppressed, the crosscurrents in the scope and
application of § 1304 become more difficult to defend. Pp. 184-187.

(c) As applied to petitioners’ case, § 1304 cannot satisfy the third and
fourth parts of the Central Hudson test. With regard to the Govern-
ment’s first asserted interest—alleviating casino gambling’s social costs
by limiting demand—the operation of §1304 and its regulatory regime
is so pierced by exemptions and inconsistencies that the Government
cannot hope to exonerate it. See Rubin v. Coors Brewing Co., 514 U. S.
476, 488. For example, federal law prohibits a broadcaster from carry-
ing advertising about privately operated commercial casino gambling
regardless of the station’s or casino’s location, but exempts advertis-
ing about state-run casinos, certain occasional commercial casino gam-
bling, and tribal casino gambling even if the broadcaster is located in, or
broadcasts to, a jurisdiction with the strictest of antigambling policies.
Coupled with the FCC’s interpretation and enforcement of the stat-
ute, it appears that the Government is committed to prohibiting cer-
tain accurate product information, not commercial enticements of all
kinds, and then only for certain brands of casino gambling. The most
significant difference identified by the Government between tribal and
other classes of casino gambling is that the former are heavily regu-
lated; but Congress’ failure to institute such direct regulation of pri-
vate casino gambling undermines the asserted justifications for the
speech restriction before the Court. There may be valid reasons for
imposing commercial regulations on non-Indian businesses that differ
from those imposed on tribal enterprises, but it does not follow that
those differences justify abridging non-Indians’ freedom of speech more
severely than the freedom of their tribal competitors. For the power
to prohibit or to regulate particular conduct does not necessarily include
the power to prohibit or regulate speech about that conduct. To the
extent that federal law distinguishes among information about tribal,
governmental, and private casinos based on the identity of their own-
ers or operators, the Government presents no sound reason why such
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lines bear any meaningful relationship to the Government’s asserted
interest. Pp. 188-194.

(d) Considering the manner in which § 1304 and its exceptions operate
and the scope of the speech proscribed, the Government’s second as-
serted interest—“assisting” States with policies that disfavor private
casinos—provides no more convincing basis for upholding the regulation
than the first. Even assuming that the state policies on which the Fed-
eral Government seeks to embellish are more coherent and pressing
than their federal counterpart, §1304 sacrifices an intolerable amount
of truthful speech about lawful conduct when compared to the diverse
policies at stake and the social ills that one could reasonably hope such
a ban to eliminate. Pp. 194-195.

149 F. 3d 334, reversed.

STEVENS, J., delivered the opinion of the Court, in which REHN-
QuistT, C. J,, and O’CONNOR, SCALIA, KENNEDY, SOUTER, GINSBURG,
and BREYER, JJ., joined. REHNQUIST, C. J, filed a concurring opinion,
post, p. 196. THOMAS, J., filed an opinion concurring in the judgment,
post, p. 197.

Bruce J. Ennis, Jr., argued the cause for petitioners.
With him on the briefs were Ashton R. Hardy, Nory Miller,
and Donald B. Verrilli, Jr.

Deputy Solicitor General Underwood argued the cause
for respondents. With her on the brief were Solicitor Gen-
eral Waxman, Acting Assistant Attorney General Ogden,
Deputy Solicitor General Wallace, Matthew D. Roberts,
Anthony J. Steinmeyer, and Christopher J. Wright.*

*Briefs of amici curiae urging reversal were filed for the American
Advertising Federation by Richard E. Wiley and Daniel E. Troy; for the
American Gaming Association by John G. Roberts, Jr., David G. Leitch,
and Frank J. Fahrenkopf, Jr.; for the Association of National Advertisers,
Inc., by John J. Walsh, Steven G. Brody, and Gilbert H. Weil; for the
Institute for Justice by William H. Mellor, Clint Bolick, and Scott G.
Bullock; for the National Association of Broadcasters et al. by P. Cameron
DeVore, Gregory J. Kopta, and Jack N. Goodman,; and for the Washington
Legal Foundation by David H. Rewmes, Patricia A. Barald, Daniel J.
Popeo, and Richard A. Samp.

Gerald S. Rourke filed a brief for Valley Broadcasting Co. et al. as
amict curiae.
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JUSTICE STEVENS delivered the opinion of the Court.

Federal law prohibits some, but by no means all, broadcast
advertising of lotteries and casino gambling. In United
States v. Edge Broadcasting Co., 509 U.S. 418 (1993), we
upheld the constitutionality of 18 U.S. C. §1304 as applied
to broadcast advertising of Virginia’s lottery by a radio
station located in North Carolina, where no such lottery
was authorized. Today we hold that § 1304 may not be ap-
plied to advertisements of private casino gambling that are
broadcast by radio or television stations located in Louisiana,
where such gambling is legal.

I

Through most of the 19th and the first half of the 20th
centuries, Congress adhered to a policy that not only dis-
couraged the operation of lotteries and similar schemes, but
forbade the dissemination of information concerning such
enterprises by use of the mails, even when the lottery in
question was chartered by a state legislature.! Consistent
with this Court’s earlier view that commercial advertising
was unprotected by the First Amendment, see Valentine
v. Chrestensen, 316 U.S. 52, 54 (1942), we found that the
notion that “lotteries . . . are supposed to have a demor-
alizing influence upon the people” provided sufficient justifi-
cation for excluding circulars concerning such enterprises
from the federal postal system, Ex parte Jackson, 96 U. S.

1See, e. g., Act of Mar. 2, 1895, 28 Stat. 963 (prohibiting the transporta-
tion in interstate or foreign commerce, and the mailing of, tickets and
advertisements for lotteries and similar enterprises); Act of Mar. 2, 1827,
§6, 4 Stat. 238 (restricting the participation of postmasters and assistant
postmasters in the lottery business); Act of July 27, 1868, § 13, 15 Stat. 196
(prohibiting the mailing of any letters or circulars concerning lotteries or
similar enterprises); Act of July 12, 1876, §2, 19 Stat. 90 (repealing an
1872 limitation of the mails prohibition to letters and circulars concerning
“illegal” lotteries); Anti-Lottery Act of 1890, §1, 26 Stat. 465 (extending
the mails prohibition to newspapers containing advertisements or prize
lists for lotteries or gift enterprises).
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727, 736-737 (1878). We likewise deferred to congressional
judgment in upholding the similar exclusion for newspapers
that contained either lottery advertisements or prize lists.
In re Rapier, 143 U. S. 110, 134-135 (1892); see generally
Edge, 509 U.S., at 421-422; Lottery Case, 188 U.S. 321
(1903). The current versions of these early antilottery stat-
utes are now codified at 18 U. S. C. §§1301-1303.

Congress extended its restrictions on lottery-related infor-
mation to broadcasting as communications technology made
that practice both possible and profitable. It enacted the
statute at issue in this case as §316 of the Communications
Act of 1934, 48 Stat. 1088. Now codified at 18 U. S. C. § 1304
(“Broadcasting lottery information”), the statute prohibits
radio and television broadcasting, by any station for which a
license is required, of

“any advertisement of or information concerning any
lottery, gift enterprise, or similar scheme, offering
prizes dependent in whole or in part upon lot or chance,
or any list of the prizes drawn or awarded by means of
any such lottery, gift enterprise, or scheme, whether
said list contains any part or all of such prizes.”

The statute provides that each day’s prohibited broadcasting
constitutes a separate offense punishable by a fine, imprison-
ment for not more than one year, or both. Ibid. Although
§1304 is a criminal statute, the Solicitor General informs us
that, in practice, the provision traditionally has been en-
forced by the Federal Communications Commission (FCC),
which imposes administrative sanctions on radio and tele-
vision licensees for violations of the agency’s implement-
ing regulation. See 47 CFR §73.1211 (1998); Brief for Re-
spondents 3. Petitioners now concede that the broadcast
ban in § 1304 and the FCC’s regulation encompasses adver-
tising for privately owned casinos—a concession supported
by the broad language of the statute, our precedent, and the
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FCC’s sound interpretation. See FCC v. American Broad-
casting Co., 347 U. S. 284, 290-291, and n. 8 (1954).

During the second half of this century, Congress dra-
matically narrowed the scope of the broadcast prohibition
in §1304. The first inroad was minor: In 1950, certain not-
for-profit fishing contests were exempted as “innocent pas-
times . . . far removed from the reprehensible type of gam-
bling activity which it was paramount in the congressional
mind to forbid.” S. Rep. No. 2243, 81st Cong., 2d Sess., 2
(1950); see Act of Aug. 16, 1950, ch. 722, 64 Stat. 451, 18
U.S. C. §1305.

Subsequent exemptions were more substantial. Respond-
ing to the growing popularity of state-run lotteries, in 1975
Congress enacted the provision that gave rise to our deci-
sion in Edge. 509 U. S., at 422-423; Act of Jan. 2, 1975, 88
Stat. 1916, 18 U.S. C. §1307; see also §1953(b)(4). With
subsequent modifications, that amendment now exempts ad-
vertisements of state-conducted lotteries from the nation-
wide postal restrictions in §§1301 and 1302, and from the
broadcast restriction in § 1304, when “broadcast by a radio
or television station licensed to a location in . . . a State
which conducts such a lottery.” §1307(a)(1)(B); see also
§§1307(a)(1)(A), (b)(1). The §1304 broadcast restriction re-
mained in place, however, for stations licensed in States that
do not conduct lotteries. In Edge, we held that this remain-
ing restriction on broadcasts from nonlottery States, such
as North Carolina, supported the “laws against gambling” in
those jurisdictions and properly advanced the “congressional
policy of balancing the interests of lottery and nonlottery
States.” 509 U. S., at 428.

In 1988, Congress enacted two additional statutes that
significantly curtailed the coverage of §1304. First, the In-
dian Gaming Regulatory Act (IGRA), 102 Stat. 2467, 25
U.S. C. §2701 et seq., authorized Native American tribes to
conduct various forms of gambling—including casino gam-
bling—pursuant to tribal-state compacts if the State permits
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such gambling “for any purpose by any person, organization,
or entity.” §2710(d)(1)(B). The IGRA also exempted “any
gaming conducted by an Indian tribe pursuant to” the Act
from both the postal and transportation restrictions in 18
U. S. C. §§1301-1302, and the broadcast restriction in § 1304.
25 U.S.C. §2720. Second, the Charity Games Advertising
Clarification Act of 1988, 18 U. S. C. §1307(a)(2), extended the
exemption from §§1301-1304 for state-run lotteries to in-
clude any other lottery, gift enterprise, or similar scheme—
not prohibited by the law of the State in which it oper-
ates—when conducted by: (i) any governmental organization;
(ii) any not-for-profit organization; or (iii) a commercial
organization as a promotional activity “clearly occasional
and ancillary to the primary business of that organization.”
There is no dispute that the exemption in § 1307(a)(2) applies
to casinos conducted by state and local governments. And,
unlike the 1975 broadcast exemption for advertisements of
and information concerning state-conducted lotteries, the
exemptions in both of these 1988 statutes are not geo-
graphically limited; they shield messages from § 1304’s reach
in States that do not authorize such gambling as well as
those that do.

A separate statute, the 1992 Professional and Amateur
Sports Protection Act, 28 U. S. C. §3701 et seq., proscribes
most sports betting and advertising thereof. Section 3702
makes it unlawful for a State or tribe “to sponsor, op-
erate, advertise, promote, license, or authorize by law or
compact”—or for a person “to sponsor, operate, advertise,
or promote, pursuant to the law or compact” of a State or
tribe—any lottery or gambling scheme based directly or in-
directly on competitive games in which amateur or profes-
sional athletes participate. However, the Act also includes
a variety of exemptions, some with obscured congressional
purposes: (i) gambling schemes conducted by States or other
governmental entities at any time between January 1, 1976,
and August 31, 1990; (ii) gambling schemes authorized by
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statutes in effect on October 2, 1991; (iii) gambling “con-
ducted exclusively in casinos” located in certain municipali-
ties if the schemes were authorized within 1 year of the ef-
fective date of the Act and, for “commercial casino gaming
scheme[s],” that had been in operation for the preceding 10
years pursuant to a state constitutional provision and com-
prehensive state regulation applicable to that municipality;
and (iv) gambling on parimutuel animal racing or jai-alai
games. §3704(a); see also 18 U. S. C. §§1953(b)(1)-(3) (re-
garding interstate transportation of wagering parapher-
nalia). These exemptions make the scope of §3702’s ad-
vertising prohibition somewhat unclear, but the prohibition
is not limited to broadcast media and does not depend on
the location of a broadcast station or other disseminator of
promotional materials.

Thus, unlike the uniform federal antigambling policy that
prevailed in 1934 when 18 U. S. C. §1304 was enacted, fed-
eral statutes now accommodate both progambling and anti-
gambling segments of the national polity.

II

Petitioners are an association of Louisiana broadcasters
and its members who operate FCC-licensed radio and tele-
vision stations in the New Orleans metropolitan area. But
for the threat of sanctions pursuant to § 1304 and the FCC’s
companion regulation, petitioners would broadcast promo-
tional advertisements for gaming available at private, for-
profit casinos that are lawful and regulated in both Louisiana
and neighboring Mississippi.? According to an FCC official,
however, “[ulnder appropriate conditions, some broadcast
signals from Louisiana broadcasting stations may be heard

2See, e. 9., La. Rev. Stat. Ann. §§27:2, 27:15B(1), 27:42-27:43, 27:44(4),
27:44(10)-27:44(12) (West 1999); Miss. Code Ann. §§75-76-3, 97-33-25
(1972); see also La. Rev. Stat. Ann. §§27:202B-27:202D, 27:205(4),
27:205(12)-27:205(14), 27:210B (West 1999).



Cite as: 527 U. S. 173 (1999) 181

Opinion of the Court

in neighboring states including Texas and Arkansas,” 3 Rec-
ord 628, where private casino gambling is unlawful.

Petitioners brought this action against the United States
and the FCC in the District Court for the Eastern District
of Louisiana, praying for a declaration that §1304 and the
FCC’s regulation violate the First Amendment as applied to
them, and for an injunction preventing enforcement of the
statute and the rule against them. After noting that all par-
ties agreed that the case should be decided on their cross-
motions for summary judgment, the District Court ruled in
favor of the Government. 866 F. Supp. 975, 976 (1994). The
court applied the standard for assessing commercial speech
restrictions set out in Central Hudson Gas & FElec. Corp.
v. Public Serv. Comm’n of N. Y., 447 U. S. 557, 566 (1980),
and concluded that the restrictions at issue adequately ad-
vanced the Government’s “substantial interest (1) in pro-
tecting the interest of nonlottery states and (2) in reduc-
ing participation in gambling and thereby minimizing the
social costs associated therewith.” 866 F. Supp., at 979.
The court pointed out that federal law does not prohibit the
broadcast of all information about casinos, such as adver-
tising that promotes a casino’s amenities rather than its
“gaming aspects,” and observed that advertising for state-
authorized casinos in Louisiana and Mississippi was actually
“abundant.” Id., at 980.

A divided panel of the Court of Appeals for the Fifth
Circuit agreed with the District Court’s application of Cen-
tral Hudson, and affirmed the grant of summary judgment
to the Government. 69 F. 3d 1296, 1298 (1995). The panel
majority’s description of the asserted governmental inter-
ests, although more specific, was essentially the same as the
District Court’s:

“First, section 1304 serves the interest of assisting
states that restrict gambling by regulating interstate
activities such as broadcasting that are beyond the
powers of the individual states to regulate. The sec-
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ond asserted governmental interest lies in discourag-
ing public participation in commercial gambling, thereby
minimizing the wide variety of social ills that have his-
torically been associated with such activities.” Id., at
1299.

The majority relied heavily on our decision in Posadas de
Puerto Rico Associates v. Tourism Co. of P. R., 478 U. S.
328 (1986), see 69 F. 3d, at 1300-1302, and endorsed the
theory that, because gambling is in a category of “vice ac-
tivity” that can be banned altogether, “advertising of gam-
bling can lay no greater claim on constitutional protection
than the underlying activity,” id., at 1302. In dissent, Chief
Judge Politz contended that the many exceptions to the
original prohibition in § 1304—and that section’s conflict with
the policies of States that had legalized gambling—precluded
justification of the restriction by either an interest in sup-
porting anticasino state policies or “an independent federal
interest in discouraging public participation in commercial
gambling.” Id., at 1303-1304.

While the broadcasters’ petition for certiorari was pend-
ing in this Court, we decided 44 Liquormart, Inc. v. Rhode
Island, 517 U. S. 484 (1996). Because the opinions in that
case concluded that our precedent both preceding and fol-
lowing Posadas had applied the Central Hudson test more
strictly, 517 U. S., at 509-510 (opinion of STEVENS, J.); id., at
531-532 (O’CONNOR, J., concurring in judgment)—and be-
cause we had rejected the argument that the power to re-
strict speech about certain socially harmful activities was as
broad as the power to prohibit such conduct, see id., at 513
514 (opinion of STEVENS, J.); see also Rubin v. Coors Brewing
Co., 514 U.S. 476, 482-483, n. 2 (1995)—we granted the
broadcasters’ petition, vacated the judgment of the Court of
Appeals, and remanded the case for further consideration.
519 U. S. 801 (1996).

On remand, the Fifth Circuit majority adhered to its prior
conclusion. 149 F. 3d 334 (1998). The majority recognized
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that at least part of the Central Hudson inquiry had “become
a tougher standard for the state to satisfy,” 149 F. 3d, at
338, but held that §1304’s restriction on speech sufficiently
advanced the asserted governmental interests and was not
“pbroader than necessary to control participation in casino
gambling,” id., at 340. Because the Court of Appeals for
the Ninth Circuit reached a contrary conclusion in Valley
Broadcasting Co. v. United States, 107 F. 3d 1328, cert. de-
nied, 522 U. S. 1115 (1998), as did a Federal District Court in
Players Int’l, Inc. v. United States, 988 F. Supp. 497 (NJ
1997), we again granted the broadcasters’ petition for certio-
rari. 525 U. S. 1097 (1999). We now reverse.

II1

In a number of cases involving restrictions on speech that
is “commercial” in nature, we have employed Central Hud-
son’s four-part test to resolve First Amendment challenges:

“At the outset, we must determine whether the expres-
sion is protected by the First Amendment. For com-
mercial speech to come within that provision, it at least
must concern lawful activity and not be misleading.
Next, we ask whether the asserted governmental in-
terest is substantial. If both inquiries yield positive
answers, we must determine whether the regulation
directly advances the governmental interest asserted,
and whether it is not more extensive than is necessary
to serve that interest.” 447 U. S., at 566.

In this analysis, the Government bears the burden of iden-
tifying a substantial interest and justifying the challenged
restriction. Edenfield v. Fane, 507 U.S. 761, 770 (1993);
Board of Trustees of State Univ. of N.Y. v. Fox, 492 U. S.
469, 480 (1989); Bolger v. Youngs Drug Products Corp., 463
U. S. 60, 71, and n. 20 (1983).

The four parts of the Central Hudson test are not entirely
discrete. All are important and, to a certain extent, inter-
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related: Each raises a relevant question that may not be
dispositive to the First Amendment inquiry, but the answer
to which may inform a judgment concerning the other three.
Partly because of these intricacies, petitioners as well as
certain judges, scholars, and amict curiae have advocated
repudiation of the Central Hudson standard and imple-
mentation of a more straightforward and stringent test for
assessing the validity of governmental restrictions on com-
mercial speech.? As the opinions in 44 Liquormart dem-
onstrate, reasonable judges may disagree about the merits
of such proposals. It is, however, an established part of
our constitutional jurisprudence that we do not ordinarily
reach out to make novel or unnecessarily broad pronounce-
ments on constitutional issues when a case can be fully re-
solved on a narrower ground. See United States v. Raines,
362 U.S. 17, 21 (1960). In this case, there is no need to
break new ground. Central Hudson, as applied in our more
recent commercial speech cases, provides an adequate basis
for decision.
Iv

All parties to this case agree that the messages petition-
ers wish to broadcast constitute commercial speech, and that
these broadcasts would satisfy the first part of the Central
Hudson test: Their content is not misleading and concerns
lawful activities, i. e., private casino gambling in Louisiana
and Mississippi. As well, the proposed commercial mes-
sages would convey information—whether taken favorably
or unfavorably by the audience—about an activity that is the
subject of intense public debate in many communities. In
addition, petitioners’ broadcasts presumably would dissemi-

3See, e. g., Pet. for Cert. 23; Brief for Petitioners 10; Reply Brief for
Petitioners 18-20; 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484,
526-528 (1996) (THOMAS, J., concurring); Kozinski & Banner, Who’s Afraid
of Commercial Speech?, 76 Va. L. Rev. 627 (1990); Brief for Association
of National Advertisers, Inc., as Amicus Curiae 3-4; Brief for American
Advertising Federation as Amicus Curiae 2.
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nate accurate information as to the operation of market com-
petitors, such as pay-out ratios, which can benefit listeners
by informing their consumption choices and fostering price
competition. Thus, even if the broadcasters’ interest in con-
veying these messages is entirely pecuniary, the interests of,
and benefit to, the audience may be broader. See Virginia
Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U. S. 748, 764-765 (1976); Linmark Associates, Inc.
v. Willingboro, 431 U.S. 85, 96-97 (1977); Bigelow v. Vir-
ginia, 421 U. S. 809, 822 (1975).

The second part of the Central Hudson test asks whether
the asserted governmental interest served by the speech
restriction is substantial. The Solicitor General identifies
two such interests: (1) reducing the social costs associated
with “gambling” or “casino gambling,” and (2) assisting
States that “restrict gambling” or “prohibit casino gam-
bling” within their own borders.* Underlying Congress’
statutory scheme, the Solicitor General contends, is the
judgment that gambling contributes to corruption and or-
ganized crime; underwrites bribery, narcotics trafficking,
and other illegal conduct; imposes a regressive tax on the
poor; and “offers a false but sometimes irresistible hope
of financial advancement.” Brief for Respondents 15-16.
With respect to casino gambling, the Solicitor General states
that many of the associated social costs stem from “patho-
logical” or “compulsive” gambling by approximately 3 mil-
lion Americans, whose behavior is primarily associated with
“continuous play” games, such as slot machines. He also
observes that compulsive gambling has grown along with
the expansion of legalized gambling nationwide, leading to
billions of dollars in economic costs; injury and loss to these

4Brief for Respondents 12, 15, 28. We will concentrate on the Gov-
ernment’s contentions as to “casino gambling”: They are the focus of the
Government’s argument and are more closely linked to the speech regu-
lation at issue, thereby providing a more likely basis for upholding § 1304
as applied to these broadcasters and their proposed messages.
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gamblers as well as their families, communities, and govern-
ment; and street, white-collar, and organized crime. Id., at
16-20.

We can accept the characterization of these two inter-
ests as “substantial,” but that conclusion is by no means
self-evident. No one seriously doubts that the Federal Gov-
ernment may assert a legitimate and substantial interest in
alleviating the societal ills recited above, or in assisting like-
minded States to do the same. Cf. Edge, 509 U. S., at 428.
But in the judgment of both the Congress and many state
legislatures, the social costs that support the suppression
of gambling are offset, and sometimes outweighed, by coun-
tervailing policy considerations, primarily in the form of
economic benefits.® Despite its awareness of the potential

5Some form of gambling is legal in nearly every State. Government
Lodging 192. Thirty-seven States and the District of Columbia operate
lotteries. Ibid.; National Gambling Impact Study Commission, Staff Re-
port: Lotteries 1 (1999). As of 1997, commercial casino gambling existed
in 11 States, see North American Gaming Report 1997, Int'l Gaming &
Wagering Bus., July 1997, pp. S4-S31, and at least 5 authorize state-
sponsored video gambling, see Del. Code Ann., Tit. 29, §§4801, 4803(f)—(g),
4820 (1974 and Supp. 1997); Ore. Rev. Stat. §461.215 (1998); R. 1. Gen.
Laws §42-61.2-2(a) (1998); S. D. Const., Art. ITI, §25 (1999); S. D. Comp.
Laws Ann. §§42-7TA-4(4), (11A) (1991); W. Va. Code §29-22A-4 (1999).
Also as of 1997, about half the States in the Union hosted Class III In-
dian gaming (which may encompass casino gambling), including Louisiana,
Mississippi, and four other States that had private casinos. United States
General Accounting Office, Casino Gaming Regulation: Roles of Five
States and the National Indian Gaming Commission 4-6 (May 1998) (in-
cluding Indian casino gaming in five States without approved compacts);
cf. National Gambling Impact Study Commission, Staff Report: Native
American Gaming 2 (1999) (hereinafter Native American Gaming) (noting
that 14 States have on-reservation Indian casinos, and that those casinos
are the only casinos in 8 States). One count by the Bureau of Indian
Affairs tallied 60 tribes that advertise their casinos on television and radio.
Government Lodging 408, 435-437 (3 App. in Player’s Int’l, Inc. v. United
States, No. 98-5127 (CA3)). By the mid-1990’s, tribal casino-style gambling
generated over $3 billion in gaming revenue—increasing its share to 18%
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social costs, Congress has not only sanctioned casino gam-
bling for Indian tribes through tribal-state compacts, but has
enacted other statutes that reflect approval of state legisla-
tion that authorizes a host of public and private gambling
activities. See, e. ¢, 18 U. S. C. §§1307, 1953(b); 25 U. S. C.
§§2701-2702, 2710(d); 28 U.S. C. §3704(a). That Congress
has generally exempted state-run lotteries and casinos from
federal gambling legislation reflects a decision to defer to,
and even promote, differing gambling policies in different
States. Indeed, in Edge we identified the federal interest
furthered by § 1304’s partial broadcast ban as the “congres-
sional policy of balancing the interests of lottery and non-
lottery States.” 509 U. S., at 428. Whatever its character
in 1934 when §1304 was adopted, the federal policy of dis-
couraging gambling in general, and casino gambling in par-
ticular, is now decidedly equivocal.

Of course, it is not our function to weigh the policy argu-
ments on either side of the nationwide debate over whether
and to what extent casino and other forms of gambling
should be legalized. Moreover, enacted congressional policy
and “governmental interests” are not necessarily equivalents
for purposes of commercial speech analysis. See Bolger,
463 U. S., at 70-71. But we cannot ignore Congress’ unwill-
ingness to adopt a single national policy that consistently
endorses either interest asserted by the Solicitor General.
See Edenfield, 507 U. S., at 768; 44 Liquormart, 517 U. S., at
531 (O’CONNOR, J., concurring in judgment). Even though
the Government has identified substantial interests, when
we consider both their quality and the information sought to
be suppressed, the crosscurrents in the scope and applica-
tion of §1304 become more difficult for the Government to
defend.

of all casino gaming revenue, matching the total for the casinos in Atlantic
City, New Jersey, and reaching about half the figure for Nevada’s casinos.
See Native American Gaming 2; Government Lodging 407, 423-429.
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v

The third part of the Central Hudson test asks whether
the speech restriction directly and materially advances the
asserted governmental interest. “This burden is not sat-
isfied by mere speculation or conjecture; rather, a govern-
mental body seeking to sustain a restriction on commer-
cial speech must demonstrate that the harms it recites are
real and that its restriction will in fact alleviate them to a
material degree.” FEdenfield, 507 U.S., at 770-771. Con-
sequently, “the regulation may not be sustained if it pro-
vides only ineffective or remote support for the govern-
ment’s purpose.” Central Hudson, 447 U.S., at 564. We
have observed that “this requirement is critical; otherwise,
‘a State could with ease restrict commercial speech in the
service of other objectives that could not themselves justify
a burden on commercial expression.”” Rubin, 514 U. S., at
487, quoting Edenfield, 507 U. S., at 771.

The fourth part of the test complements the direct-
advancement inquiry of the third, asking whether the speech
restriction is not more extensive than necessary to serve the
interests that support it. The Government is not required
to employ the least restrictive means conceivable, but it must
demonstrate narrow tailoring of the challenged regulation to
the asserted interest—*"a fit that is not necessarily perfect,
but reasonable; that represents not necessarily the single
best disposition but one whose scope is in proportion to the
interest served.” Fox, 492 U. S., at 480 (internal quotation
marks omitted); see 44 Liquormart, 517 U.S., at 529, 531
(O’CONNOR, dJ., concurring in judgment). On the whole,
then, the challenged regulation should indicate that its pro-
ponent “‘carefully calculated’ the costs and benefits associ-
ated with the burden on speech imposed by its prohibition.”
Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 417
(1993), quoting Fox, 492 U. S., at 480.

As applied to petitioners’ case, § 1304 cannot satisfy these
standards. With regard to the first asserted interest—
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alleviating the social costs of casino gambling by limiting
demand—the Government contends that its broadcasting
restrictions directly advance that interest because “promo-
tional” broadcast advertising concerning casino gambling in-
creases demand for such gambling, which in turn increases
the amount of casino gambling that produces those social
costs. Additionally, the Government believes that compul-
sive gamblers are especially susceptible to the pervasiveness
and potency of broadcast advertising. Brief for Respond-
ents 33-36. Assuming the accuracy of this causal chain, it
does not necessarily follow that the Government’s speech ban
has directly and materially furthered the asserted interest.
While it is no doubt fair to assume that more advertising
would have some impact on overall demand for gambling,
it is also reasonable to assume that much of that advertis-
ing would merely channel gamblers to one casino rather
than another. More important, any measure of the effec-
tiveness of the Government’s attempt to minimize the social
costs of gambling cannot ignore Congress’ simultaneous en-
couragement of tribal casino gambling, which may well be
growing at a rate exceeding any increase in gambling or
compulsive gambling that private casino advertising could
produce. See n. 5, supra. And, as the Court of Appeals
recognized, the Government fails to “connect casino gam-
bling and compulsive gambling with broadcast advertising
for casinos”—let alone broadcast advertising for non-Indian
commercial casinos. 149 F. 3d, at 339.°

5The Government cites several secondary sources and declarations that
it put before the Federal District Court in New Jersey and, as an alter-
native to affirming the judgment below, requests a remand so that it may
have another chance to build a record in the Fifth Circuit. Remand is
inappropriate for several reasons. First, the Government had ample op-
portunity to enter the materials it thought relevant after we vacated the
Fifth Circuit’s first ruling and remanded for reconsideration in light of
44 Liquormart. Second, the Government’s evidence did not convince the
New Jersey court that § 1304 could be constitutionally applied in circum-
stances similar to this case, see Players Int’l, Inc. v. United States, 988
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We need not resolve the question whether any lack of evi-
dence in the record fails to satisfy the standard of proof
under Central Hudson, however, because the flaw in the
Government’s case is more fundamental: The operation of
§1304 and its attendant regulatory regime is so pierced by
exemptions and inconsistencies that the Government cannot
hope to exonerate it. See Rubin, 514 U. S., at 488. Under
current law, a broadcaster may not carry advertising about
privately operated commercial casino gambling, regardless
of the location of the station or the casino. 18 U. S. C. § 1304,
47 CFR §73.1211(a) (1998). On the other hand, advertise-
ments for tribal casino gambling authorized by state com-
pacts—whether operated by the tribe or by a private party
pursuant to a management contract—are subject to no such
broadcast ban, even if the broadcaster is located in, or broad-
casts to, a jurisdiction with the strictest of antigambling poli-
cies. 25 U.S.C. §2720. Government-operated, nonprofit,
and “occasional and ancillary” commercial casinos are like-
wise exempt. 18 U. S. C. §1307(a)(2).

The FCC’s interpretation and application of §§1304 and
1307 underscore the statute’s infirmity. Attempting to en-
force the underlying purposes and policy of the statute, the
FCC has permitted broadcasters to tempt viewers with
claims of “Vegas-style excitement” at a commercial “casino,”
if “casino” is part of the establishment’s proper name and the
advertisement can be taken to refer to the casino’s amenities,

F. Supp. 497, 502-503, 506-507 (1997), and most of the sources that the
Government cited in the New Jersey litigation were also presented to the
Fifth Circuit, see Supplemental Brief for Appellees in No. 94-30732 (CA5),
pp. iv—v. Indeed, the Government presented sources to the Fifth Circuit
not provided to the New Jersey court, and the Fifth Circuit relied on
material that the Government had not proffered. In any event, as we
shall explain, additional evidence to support the Government’s factual as-
sertions in this Court cannot justify the scheme of speech restrictions
currently in effect.
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rather than directly promote its gaming aspects.” While we
can hardly fault the FCC in view of the statute’s focus on
the suppression of certain types of information, the agency’s
practice is squarely at odds with the governmental interests
asserted in this case.

From what we can gather, the Government is committed
to prohibiting accurate product information, not commercial
enticements of all kinds, and then only when conveyed over
certain forms of media and for certain types of gambling—
indeed, for only certain brands of casino gambling—and de-
spite the fact that messages about the availability of such
gambling are being conveyed over the airwaves by other
speakers.

Even putting aside the broadcast exemptions for arguably
distinguishable sorts of gambling that might also give rise
to social costs about which the Federal Government is con-
cerned—such as state lotteries and parimutuel betting on
horse and dog races, §1307(a)(1)(B); 28 U. S. C. §3704(a)—
the Government presents no convincing reason for pegging
its speech ban to the identity of the owners or operators of
the advertised casinos. The Government cites revenue
needs of States and tribes that conduct casino gambling,
and notes that net revenues generated by the tribal casinos
are dedicated to the welfare of the tribes and their members.
See 25 U. S. C. §§2710(b)(2)(B), (d)(1)(A)(ii), (2)(A). Yet the
Government admits that tribal casinos offer precisely the
same types of gambling as private casinos. Further, the So-
licitor General does not maintain that government-operated
casino gaming is any different, that States cannot derive
revenue from taxing private casinos, or that any one class

"See, e. g., Letter to DR Partners, 8 FCC Red. 44 (1992); In re WTMJ,
Inc., 8 FCC Red. 4354 (1993) (disapproving of the phrase “Vegas style
games”); see also 2 Record 493, 497-498 (Mass Media Bureau letter to
Forbes W. Blair, Apr. 10, 1987) (concluding that a proposed television com-
mercial stating that the “odds for fun are high” at the sponsor’s establish-
ment would be lawful); id., at 492, 500-501.
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of casino operators is likely to advertise in a meaningfully
distinet manner from the others. The Government’s sug-
gestion that Indian casinos are too isolated to warrant at-
tention is belied by a quick review of tribal geography and
the Government’s own evidence regarding the financial suc-
cess of tribal gaming. See n. 5, supra. If distance were
determinative, Las Vegas might have remained a relatively
small community, or simply disappeared like a desert mirage.

Ironically, the most significant difference identified by the
Government between tribal and other classes of casino
gambling is that the former is “heavily regulated.” Brief
for Respondents 38. If such direct regulation provides a
basis for believing that the social costs of gambling in tribal
casinos are sufficiently mitigated to make their advertis-
ing tolerable, one would have thought that Congress might
have at least experimented with comparable regulation be-
fore abridging the speech rights of federally unregulated
casinos. While Congress’ failure to institute such direct
regulation of private casino gambling does not necessarily
compromise the constitutionality of §1304, it does under-
mine the asserted justifications for the restriction before us.
See Rubin, 514 U. S., at 490-491. There surely are practi-
cal and nonspeech-related forms of regulation—including a
prohibition or supervision of gambling on credit; limitations
on the use of cash machines on casino premises; controls on
admissions; pot or betting limits; location restrictions; and
licensing requirements—that could more directly and effec-
tively alleviate some of the social costs of casino gambling.

We reached a similar conclusion in Rubin. There, we
considered the effect of conflicting federal policies on the
Government’s claim that a speech restriction materially ad-
vanced its interest in preventing so-called “strength wars”
among competing sellers of certain alecoholic beverages.
We concluded that the effect of the challenged restriction
on commercial speech had to be evaluated in the context
of the entire regulatory scheme, rather than in isolation,
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and we invalidated the restriction based on the “overall
irrationality of the Government’s regulatory scheme.” Id.,
at 488. As in this case, there was “little chance” that the
speech restriction could have directly and materially ad-
vanced its aim, “while other provisions of the same Act
directly undermine[d] and counteractled] its effects.” Id.,
at 489. Coupled with the availability of other regulatory
options which could advance the asserted interests “in a
manner less intrusive to [petitioners’] First Amendment
rights,” we found that the Government could not satisfy the
Central Hudson test. Id., at 490-491.

Given the special federal interest in protecting the wel-
fare of Native Americans, see California v. Cabazon Band
of Mission Indians, 480 U. S. 202, 216-217 (1987), we recog-
nize that there may be valid reasons for imposing commercial
regulations on non-Indian businesses that differ from those
imposed on tribal enterprises. It does not follow, however,
that those differences also justify abridging non-Indians’
freedom of speech more severely than the freedom of their
tribal competitors. For the power to prohibit or to regulate
particular conduct does not necessarily include the power to
prohibit or regulate speech about that conduct. 44 Liquor-
mart, 517 U. S., at 509-511 (opinion of STEVENS, J.); see
id., at 531-532 (O’CONNOR, J., concurring in judgment);
Rubin, 514 U. S., at 483, n. 2. It is well settled that the
First Amendment mandates closer scrutiny of government
restrictions on speech than of its regulation of commerce
alone. Fox, 492 U.S., at 480. And to the extent that the
purpose and operation of federal law distinguishes among
information about tribal, governmental, and private casinos
based on the identity of their owners or operators, the Gov-
ernment presents no sound reason why such lines bear any
meaningful relationship to the particular interest asserted:
minimizing casino gambling and its social costs by way of a
(partial) broadcast ban. Discovery Network, 507 U.S., at
424, 428. Even under the degree of scrutiny that we have
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applied in commercial speech cases, decisions that select
among speakers conveying virtually identical messages are
in serious tension with the principles undergirding the First
Amendment. Cf. Carey v. Brown, 447 U. S. 455, 465 (1980);
First Nat. Bank of Boston v. Bellotti, 435 U. S. 765, 777, 784—
785 (1978).

The second interest asserted by the Government—the de-
rivative goal of “assisting” States with policies that disfavor
private casinos—adds little to its case. We cannot see how
this broadcast restraint, ambivalent as it is, might directly
and adequately further any state interest in dampening con-
sumer demand for casino gambling if it cannot achieve the
same goal with respect to the similar federal interest.

Furthermore, even assuming that the state policies on
which the Federal Government seeks to embellish are more
coherent and pressing than their federal counterpart, § 1304
sacrifices an intolerable amount of truthful speech about
lawful conduct when compared to all of the policies at stake
and the social ills that one could reasonably hope such a
ban to eliminate. The Government argues that petitioners’
speech about private casino gambling should be prohibited
in Louisiana because, “under appropriate conditions,” 3 Rec-
ord 628, citizens in neighboring States like Arkansas and
Texas (which hosts tribal, but not private, commercial casino
gambling) might hear it and make rash or costly decisions.
To be sure, in order to achieve a broader objective such
regulations may incidentally, even deliberately, restrict a
certain amount of speech not thought to contribute signifi-
cantly to the dangers with which the Government is con-
cerned. See Fox, 492 U. S., at 480; cf. Edge, 509 U. S., at
429-430.2 But Congress’ choice here was neither a rough

8 As we stated in Edge: “[Alpplying the restriction to a broadcaster such
as [respondent] directly advances the governmental interest in enforcing
the restriction in nonlottery States, while not interfering with the policies
of lottery States like Virginia.... [W]e judge the validity of the restric-
tion in this case by the relation it bears to the general problem of accom-
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approximation of efficacy, nor a reasonable accommodation
of competing state and private interests. Rather, the reg-
ulation distinguishes among the indistinct, permitting a
variety of speech that poses the same risks the Govern-
ment purports to fear, while banning messages unlikely to
cause any harm at all. Considering the manner in which
§1304 and its exceptions operate and the scope of the speech
it proscribes, the Government’s second asserted interest pro-
vides no more convincing basis for upholding the regulation
than the first.
VI

Accordingly, respondents cannot overcome the presump-
tion that the speaker and the audience, not the Government,
should be left to assess the value of accurate and nonmis-
leading information about lawful conduct. FEdenfield, 507
U.S., at 767. Had the Federal Government adopted a more
coherent policy, or accommodated the rights of speakers in
States that have legalized the underlying conduct, see Edge,
509 U. S., at 428, this might be a different case. But under
current federal law, as applied to petitioners and the mes-
sages that they wish to convey, the broadcast prohibition in
18 U.S.C. §1304 and 47 CFR §73.1211 (1998) violates the

modating the policies of both lottery and nonlottery States.” 509 U.S.,
at 429-430. The Government points out that Edge hypothesized that
Congress “might have” held fast to a more consistent and broader anti-
gambling policy by continuing to ban all radio or television advertisements
for state-run lotteries, even by stations licensed in States with legalized
lotteries. Id., at 428. That dictum does not support the validity of the
speech restriction in this case. In that passage, we identified the actual
federal interest at stake; we did not endorse any and all nationwide bans
on nonmisleading broadcast advertising related to lotteries. As the Court
explained, “Instead of favoring either the lottery or the nonlottery State,
Congress opted to” accommodate the policies of both; and it was “[t]his
congressional policy of balancing the interests of lottery and nonlottery
States” that was “the substantial governmental interest that satisfie[d]
Central Hudson.” Ibid.
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First Amendment. The judgment of the Court of Appeals

is therefore
Reversed.

CHIEF JUSTICE REHNQUIST, concurring.

Title 18 U.S.C. §1304 regulates broadcast advertising
of lotteries and casino gambling. I agree with the Court
that “[t]he operation of §1304 and its attendant regulatory
regime is so pierced by exemptions and inconsistencies,”
ante, at 190, that it violates the First Amendment. But, as
the Court observes:

“There surely are practical and nonspeech-related forms
of regulation—including a prohibition or supervision of
gambling on credit; limitations on the use of cash ma-
chines on casino premises; controls on admissions; pot
or betting limits; location restrictions; and licensing
requirements—that could more directly and effectively
alleviate some of the social costs of casino gambling.”
Ante, at 192.

Were Congress to undertake substantive regulation of the
gambling industry, rather than simply the manner in which
it may broadcast advertisements, “exemptions and incon-
sistencies” such as those in § 1304 might well prove consti-
tutionally tolerable. “The problem of legislative classifica-
tion is a perennial one, admitting of no doctrinaire definition.
Evils in the same field may be of different dimensions and
proportions, requiring different remedies. Or so the legisla-
ture may think. Or the reform may take one step at a time,
addressing itself to the phase of the problem which seems
most acute to the legislative mind. The legislature may se-
lect one phase of one field and apply a remedy there, neglect-
ing the others.” Williamson v. Lee Optical of Okla., Inc.,
348 U. S. 483, 489 (1955) (citations omitted).

But when Congress regulates commercial speech, the
Central Hudson test imposes a more demanding standard
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of review. I agree with the Court that that standard has
not been met here, and I join its opinion.

JUSTICE THOMAS, concurring in the judgment.

I continue to adhere to my view that “[iln cases such as
this, in which the government’s asserted interest is to keep
legal users of a product or service ignorant in order to
manipulate their choices in the marketplace,” the Central
Hudson test should not be applied because “such an ‘in-
terest’ is per se illegitimate and can no more justify regu-
lation of ‘commercial speech’ than it can justify regulation
of ‘noncommercial’ speech.” 44 Liquormart, Inc. v. Rhode
Island, 517 U. S. 484, 518 (1996) (opinion concurring in part
and concurring in judgment). Accordingly, I concur only in
the judgment.
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CUNNINGHAM ». HAMILTON COUNTY, OHIO

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 98-727. Argued April 19, 1999—Decided June 14, 1999

When petitioner, an attorney representing a plaintiff, failed to comply with
certain discovery orders, the Magistrate Judge granted the respondent’s
motion for sanctions against petitioner under Federal Rule of Civil Pro-
cedure 37(a)(4). The District Court affirmed the sanctions order and
also disqualified petitioner as counsel. Although the District Court
proceedings were ongoing, petitioner immediately appealed the order
affirming the sanctions award. Because federal appellate court juris-
diction is ordinarily limited to appeals from “final decisions of the dis-
trict courts,” 28 U. S. C. §1291, the Sixth Circuit dismissed for lack of
jurisdiction. It held that the sanctions order was not immediately ap-
pealable under the collateral order doctrine, which provides that certain
orders may be appealed, notwithstanding the absence of final judgment,
but only when they are conclusive, resolve important questions separate
from the merits, and are effectively unreviewable on appeal from the
final judgment in the underlying action, e. g., Swint v. Chambers County
Comm’n, 514 U. S. 35, 42. The court found these conditions unsatisfied
because the issues involved in petitioner’s appeal were not completely
separate from the merits. Regarding petitioner’s disqualification, the
court held that a nonparticipating attorney, like a participating attorney,
ordinarily must await final disposition of the underlying case before fil-
ing an appeal. It avoided deciding whether the order was effectively
unreviewable absent an immediate appeal, but saw no reason why, after
final judgment in the underlying case, a sanctioned attorney should be
unable to appeal a sanctions order.

Held: An order imposing sanctions on an attorney pursuant to Rule
37(a)(4) is not a “final decision” under § 1291, even where the attorney
no longer represents a party in the case. Although the Rule 37 sanction
imposed on petitioner would not ordinarily be considered a “final deci-
sion” because it neither ended the litigation nor left the court only to
execute its judgment, see, e. g., Midland Asphalt Corp. v. United States,
489 U. S. 794, 798, this Court has interpreted § 1291 to permit jurisdic-
tion over appeals that meet the conditions of the collateral order doc-
trine. Respondent conceded that the sanctions order was conclusive,
so at least one of those conditions is presumed to have been satisfied.
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Appellate review of a Rule 37(a) sanctions order, however, cannot re-
main completely separate from the merits. See, e.g., Van Cauwen-
berghe v. Biard, 486 U. S. 517, 521-522. Here, some of the sanctions
were based on the fact that petitioner provided partial responses and
objections to some of the defendants’ discovery requests. To evaluate
whether those sanctions were appropriate, an appellate court would
have to assess the completeness of her responses. Such an inquiry
would differ only marginally from an inquiry into the merits. Petition-
er’s argument that a sanctions order is effectively unreviewable on ap-
peal from a final judgment suffers from at least two flaws. First, it
ignores the identity of interests between the attorney and client. The
effective congruence of those interests counsels against treating attor-
neys like other nonparties, since attorneys assume an ethical obliga-
tion to serve their clients’ interests even where they might have a per-
sonal interest in seeking vindication from the sanctions order. See
Richardson-Merrell Inc. v. Koller, 472 U. S. 424, 434-435. Second, un-
like a contempt order, a Rule 37(a) sanctions order lacks any prospective
effect and is not designed to compel compliance. To permit an immedi-
ate appeal would undermine the very purposes of Rule 37(a), which was
designed to protect courts and opposing parties from delaying or harass-
ing tactics during discovery, and would undermine trial judges’ discre-
tion to structure a sanction in the most effective manner. Finally, a
Rule 37 sanction’s appealability should not turn on an attorney’s contin-
ued participation, as such a rule could not be easily administered and
may be subject to abuse. Although a sanctions order may sometimes
impose hardship on an attorney, solutions other than an expansive in-
terpretation of §1291’s “final decision” requirement remain available.
Pp. 203-210.

144 F. 3d 418, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court. KENNEDY,
J., filed a concurring opinion, post, p. 210.

Thomas C. Goldstein argued the cause for petitioner.
With him on the briefs were Jonathan D. Schiller and Teresa
L. Cunningham.

John J. Arnold argued the cause for respondent. With
him on the brief were Carl J. Stich and Shannon M.
Reynolds.
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JUSTICE THOMAS delivered the opinion of the Court.

Federal courts of appeals ordinarily have jurisdiction over
appeals from “final decisions of the district courts.” 28
U.S. C. §1291. This case presents the question whether an
order imposing sanctions on an attorney pursuant to Federal
Rule of Civil Procedure 37(a)(4) is a final decision. We hold
that it is not, even where, as here, the attorney no longer
represents a party in the case.

I

Petitioner, an attorney, represented Darwin Lee Starcher
in a federal civil rights suit filed against respondent and
other defendants. Starcher brought the suit after his son,
Casey, committed suicide while an inmate at the Hamilton
County Justice Center.! The theory of the original com-
plaint was that the defendants willfully ignored their duty to
care for Casey despite his known history of suicide attempts.

A Magistrate Judge oversaw discovery. On May 29, 1996,
petitioner was served with a request for interrogatories and
documents; responses were due within 30 days after service.
See Fed. Rules Civ. Proc. 33(b)(3), 34(b). This deadline,
however, passed without compliance. The Magistrate Judge
ordered the plaintiff “by 4:00 p.m. on July 12, 1996 to make
full and complete responses” to defendants’ requests for in-
terrogatories and documents and further ordered that four
witnesses—Rex Smith, Roxanne Dieffenbach, and two indi-
vidual defendants—be deposed on July 25, 1996. Starcher
v. Correctional Medical Systems, Inc., No. C1-95-815 (SD
Ohio, July 11, 1996), p. 2.

Petitioner failed to heed the Magistrate Judge’s com-
mands. She did not produce the requested documents, gave
incomplete responses to several of the interrogatories, and
objected to several others. Flouting the Magistrate Judge’s

IStarcher died sometime after he initiated the suit, and Casey’s sister
became the new administrator of Casey’s estate.
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order, she noticed the deposition of Rex Smith on July 22,
1996, not July 25, and then refused to withdraw this notice
despite reminders from defendants’ counsel. And even
though the Magistrate Judge had specified that the indi-
vidual defendants were to be deposed only if plaintiff had
complied with his order to produce “full and complete”
responses, she filed a motion to compel their appearance.
Respondent and other defendants then filed motions for sanc-
tions against petitioner.

At a July 19 hearing, the Magistrate Judge granted the
defendants’ motions for sanctions. In a subsequent order,
he found that petitioner had violated the discovery order and
described her conduct as “egregious.” App. to Pet. for Cert.
9a. Relying on Federal Rule of Civil Procedure 37(a)(4), the
Magistrate Judge ordered petitioner to pay the Hamilton
County treasurer $1,494, representing costs and fees in-
curred by the Hamilton County prosecuting attorney as
counsel for respondent and one individual defendant.? He
took care to specify, however, that he had not held a con-
tempt hearing and that petitioner was never found to be in
contempt of court.

The District Court affirmed the Magistrate Judge’s sanc-
tions order. The court noted that the matter “ha[d] already
consumed an inordinate amount of the Court’s time” and de-
scribed the Magistrate’s job of overseeing discovery as a
“task assum[ing] the qualities of a full time occupation.”
App. to Pet. for Cert. 10a. It found that “[t]he Magistrate
Judge did not err in concluding that sanctions were appro-
priate” and that “the amount of the Magistrate Judge’s
award was not contrary to law.” Id., at 11a. The District
Court also granted several defendants’ motions to disqualify
petitioner as counsel for plaintiff due to the fact that she was
a material witness in the case.

2 He also ordered petitioner to pay $2,432 as costs and fees incurred by
other defendants in the case. Those sanctions were later satisfied pursu-
ant to a settlement agreement and are not at issue in this appeal.
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Although proceedings in the District Court were ongoing,
petitioner immediately appealed the District Court’s order
affirming the Magistrate Judge’s sanctions award to the
United States Court of Appeals for the Sixth Circuit. The
Court of Appeals, over a dissent, dismissed the appeal for
lack of jurisdiction. Starcher v. Correctional Medical Sys-
tems, Inc., 144 F. 3d 418 (1998). It considered whether the
sanctions order was immediately appealable under the collat-
eral order doctrine, which provides that certain orders may
be appealed, notwithstanding the absence of final judgment,
but only when they “are conclusive, . . . resolve important
questions separate from the merits, and . . . are effectively
unreviewable on appeal from the final judgment in the un-
derlying action.” Swint v. Chambers County Comm’n, 514
U.S. 35, 42 (1995) (citing Cohen v. Beneficial Industrial
Loan Corp., 337 U. S. 541, 546 (1949)). In the Sixth Circuit’s
view, these conditions were not satisfied because the issues
involved in petitioner’s appeal were not “completely sepa-
rate” from the merits. 144 F. 3d, at 424. As for the fact
that petitioner had been disqualified as counsel, the court
held that “a non-participating attorney, like a participating
attorney, ordinarily must wait until final disposition of the
underlying case before filing an appeal.” Id., at 425. It
avoided deciding whether the order was effectively unre-
viewable absent an immediate appeal but saw “no reason
why, after final resolution of the underlying case . . . a sanc-
tioned attorney should be unable to appeal the order impos-
ing sanctions.” Ibid.

The Federal Courts of Appeals disagree over whether an
order of Rule 37(a) sanctions against an attorney is imme-
diately appealable under §1291. Compare, e.g., Fastern
Maico Distributors, Inc. v. Maico-Fahrzeugfabrik, G.m.b.h.,
6568 F. 2d 944, 946-951 (CA3 1981) (order not immediately
appealable), with Telluride Management Solutions, Inc. v.
Telluride Investment Group, 55 F. 3d 463, 465 (CA9 1995)
(order immediately appealable). We granted a writ of cer-
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tiorari, limited to this question, 525 U. S. 1098 (1999), and
now affirm.?
II

Section 1291 of the Judicial Code generally vests courts of
appeals with jurisdiction over appeals from “final decisions”
of the district courts. It descends from the Judiciary Act of
1789, where “the First Congress established the principle
that only ‘final judgments and decrees’ of the federal district
courts may be reviewed on appeal.” Midland Asphalt
Corp. v. United States, 489 U. S. 794, 798 (1989) (quoting 1
Stat. 84); see generally Crick, The Final Judgment as a Basis
for Appeal, 41 Yale L. J. 539, 548-551 (1932) (discussing his-
tory of final judgment rule in the United States). In accord
with this historical understanding, we have repeatedly inter-
preted §1291 to mean that an appeal ordinarily will not lie
until after final judgment has been entered in a case. See,
e. 9., Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 712
(1996); Digital Equipment Corp. v. Desktop Direct, Inc., 511
U. S. 863, 867 (1994); Richardson-Merrell Inc. v. Koller, 472
U. S. 424, 430 (1985). As we explained in Firestone Tire &
Rubber Co. v. Risjord, 449 U. S. 368 (1981), the final judg-
ment rule serves several salutary purposes:

“It emphasizes the deference that appellate courts owe
to the trial judge as the individual initially called upon
to decide the many questions of law and fact that occur
in the course of a trial. Permitting piecemeal appeals
would undermine the independence of the district judge,
as well as the special role that individual plays in our
judicial system. In addition, the rule is in accordance
with the sensible policy of avoid[ing] the obstruction to
just claims that would come from permitting the harass-
ment and cost of a succession of separate appeals from

3 Petitioner also sought review of the Sixth Circuit’s decision to apply
its appealability ruling to petitioner rather than to apply that ruling only
prospectively. We declined to review this question.
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the various rulings to which a litigation may give rise,
from its initiation to entry of judgment. The rule also
serves the important purpose of promoting efficient ju-
dicial administration.” Id., at 374 (citations and inter-
nal quotation marks omitted).

Consistent with these purposes, we have held that a decision
is not final, ordinarily, unless it “‘ends the litigation on the
merits and leaves nothing for the court to do but execute
the judgment.”” Van Cauwenberghe v. Biard, 486 U. S. 517,
521-522 (1988) (quoting Catlin v. United States, 324 U. S. 229,
233 (1945)).

The Rule 37 sanction imposed on petitioner neither ended
the litigation nor left the court only to execute its judgment.
Thus, it ordinarily would not be considered a final decision
under §1291. See, e. g., Midland Asphalt Corp., supra, at
798; Richardson-Merrell, supra, at 430. However, we have
interpreted the term “final decision” in § 1291 to permit ju-
risdiction over appeals from a small category of orders that
do not terminate the litigation. FE. g., Quackenbush, supra,
at 711-715; Puerto Rico Aqueduct and Sewer Authority v.
Metcalf & Eddy, Inc., 506 U. S. 139, 142-147 (1993); Mitchell
v. Forsyth, 472 U. S. 511, 524-530 (1985); Cohen, supra, at
545-547. “That small category includes only decisions that
are conclusive, that resolve important questions separate
from the merits, and that are effectively unreviewable on
appeal from the final judgment in the underlying action.”
Swint, supra, at 42.4

4Most of our collateral order decisions have considered whether an
order directed at a party to the litigation is immediately appealable. E. g.,
Coopers & Lybrand v. Livesay, 437 U. S. 463, 468-469 (1978). Petitioner,
of course, was an attorney representing the plaintiff in the case. It is
nevertheless clear that a decision does not automatically become final
merely because it is directed at someone other than a plaintiff or defend-
ant. See Richardson-Merrell Inc. v. Koller, 472 U. S. 424, 434-435 (1985)
(rejecting, as outside collateral order doctrine, immediate appeal of order
disqualifying counsel). For example, we have repeatedly held that a wit-
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Respondent conceded that the sanctions order was conclu-
sive, Brief in Opposition 11, so at least one of the collateral
order doctrine’s conditions is presumed to have been satis-
fied. We do not think, however, that appellate review of a
sanctions order can remain completely separate from the
merits. See Van Cauwenberghe, supra, at 527-530; Coo-
pers & Lybrand v. Livesay, 437 U.S. 463, 469 (1978). In
Van Cauwenberghe, for example, we held that the denial of
a motion to dismiss on the ground of forum non conveniens
was not a final decision. We reasoned that consideration of
the factors underlying that decision such as “the relative
ease of access to sources of proof” and “the availability of
witnesses” required trial courts to “scrutinize the substance
of the dispute between the parties to evaluate what proof is
required, and determine whether the pieces of evidence cited
by the parties are critical, or even relevant, to the plaintiff’s
cause of action and to any potential defenses to the action.”
486 U. S., at 528. Similarly, in Coopers & Lybrand, we held
that a determination that an action may not be maintained
as a class action also was not a final decision, noting that
such a determination was enmeshed in the legal and factual
aspects of the case. 437 U. S., at 469.

Much like the orders at issue in Van Cauwenberghe and
Coopers & Lybrand, a Rule 37(a) sanctions order often will
be inextricably intertwined with the merits of the action.
An evaluation of the appropriateness of sanctions may re-
quire the reviewing court to inquire into the importance of
the information sought or the adequacy or truthfulness of a
response. See, e. g., Thomas E. Hoar, Inc. v. Sara Lee Corp.,
882 F. 2d 682, 687 (CA2 1989) (adequacy of responses); Outley

ness subject to a discovery order, but not held in contempt, generally
may not appeal the order. See, e. g., United States Catholic Conference
v. Abortion Rights Mobilization, Inc., 487 U.S. 72, 76 (1988); United
States v. Ryan, 402 U. S. 530, 533-534 (1971); Cobbledick v. United States,
309 U. S. 323, 327-330 (1940); Webster Coal & Coke Co. v. Cassatt, 207 U. S.
181, 186-187 (1907); Alexander v. United States, 201 U. S. 117, 121 (1906).
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v. New York, 837 F. 2d 587, 590-591 (CAZ2 1988) (importance
of incomplete answers to interrogatories); Evanson v. Union
01l Company of Cal., 619 F. 2d 72, 74 (Temp. Emerg. Ct.
App. 1980) (truthfulness of responses). Some of the sanc-
tions in this case were based on the fact that petitioner
provided partial responses and objections to some of the de-
fendants’ discovery requests. To evaluate whether those
sanctions were appropriate, an appellate court would have to
assess the completeness of petitioner’s responses. See Fed.
Rule Civ. Proc. 37(a)(3) (“For purposes of this subdivision an
evasive or incomplete disclosure, answer, or response is to
be treated as a failure to disclose, answer, or respond”).
Such an inquiry would differ only marginally from an inquiry
into the merits and counsels against application of the collat-
eral order doctrine. Perhaps not every discovery sanction
will be inextricably intertwined with the merits, but we have
consistently eschewed a case-by-case approach to deciding
whether an order is sufficiently collateral. See, e. g., Digital
Equipment Corp., 511 U. S., at 868; Richardson-Merrell, 472
U. S, at 439.

Even if the merits were completely divorced from the
sanctions issue, the collateral order doctrine requires that
the order be effectively unreviewable on appeal from a final
judgment. Petitioner claims that this is the case. In sup-
port, she relies on a line of decisions holding that one who is
not a party to a judgment generally may not appeal from it.
See, e. g., Karcher v. May, 484 U. S. 72, 77 (1987). She also
posits that contempt orders imposed on witnesses who dis-
obey discovery orders are immediately appealable and ar-
gues that the sanctions order in this case should be treated
no differently.

Petitioner’s argument suffers from at least two flaws. It
ignores the identity of interests between the attorney and
client. Unlike witnesses, whose interests may differ sub-
stantially from the parties’, attorneys assume an ethical obli-
gation to serve their clients’ interests. FEwvans v. Jeff D., 475
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U.S. 717, 728 (1986). This obligation remains even where
the attorney might have a personal interest in seeking vindi-
cation from the sanctions order. See Richardson-Merrell,
supra, at 434-435. In Richardson-Merrell, we held that an
order disqualifying an attorney was not an immediately ap-
pealable final decision. 472 U. S., at 429-440; see also Flan-
agan v. United States, 465 U. S. 259, 263-269 (1984) (order
disqualifying attorney in criminal case not a “final decision”
under §1291). We explained that “[a]n attorney who is dis-
qualified for misconduct may well have a personal interest
in pursuing an immediate appeal, an interest which need
not coincide with the interests of the client. As a matter of
professional ethics, however, the decision to appeal should
turn entirely on the client’s interest.” Richardson-Merrell,
supra, at 435 (citing ABA Model Rules of Professional Con-
duct 1.7(b), 2.1 (1985)). This principle has the same force
when an order of discovery sanctions is imposed on the attor-
ney alone. See In re Coordinated Pretrial Proceedings in
Petroleum Products Antitrust Litigation, 747 F. 2d 1303,
1305 (CA9 1984) (Kennedy, J.). The effective congruence of
interests between clients and attorneys counsels against
treating attorneys like other nonparties for purposes of
appeal. Cf. United States Catholic Conference v. Abortion
Rights Mobilization, Inc., 487 U. S. 72, 78 (1988).

Petitioner’s argument also overlooks the significant differ-
ences between a finding of contempt and a Rule 37(a) sanc-
tions order. “Civil contempt is designed to force the con-
temnor to comply with an order of the court.” Willy v.
Coastal Corp., 503 U. S. 131, 139 (1992). In contrast, a Rule
37(a) sanctions order lacks any prospective effect and is not
designed to compel compliance. Judge Adams captured the
essential distinction between the two types of orders when
he noted that an order such as civil contempt

“is not simply to deter harassment and delay, but to ef-
fect some discovery conduct. A non-party’s interest in
resisting a discovery order is immediate and usually sep-
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arate from the parties’ interests in delay. Before final
judgment is reached, the non-party either will have sur-
rendered the materials sought or will have suffered in-
carceration or steadily mounting fines imposed to compel
the discovery. If the discovery is held unwarranted on
appeal only after the case is resolved, the non-party’s
injury may not be possible to repair. Under Rule 37(a),
no similar situation exists. The objective of the Rule
is the prevention of delay and costs to other litigants
caused by the filing of groundless motions. An attorney
sanctioned for such conduct by and large suffers no inor-
dinate injury from a deferral of appellate consideration
of the sanction. He need not in the meantime surrender
any rights or suffer undue coercion.” FEastern Maico
Distributors, 6568 F. 2d, at 949-950 (citation and foot-
note omitted).

To permit an immediate appeal from such a sanctions order
would undermine the very purposes of Rule 37(a), which was
designed to protect courts and opposing parties from de-
laying or harassing tactics during the discovery process.?

5In 1970, the prerequisites for imposing sanctions were redesigned “to
encourage judges to be more alert to abuses occurring in the discovery
process.” Advisory Committee’s Notes on Fed. Rule Civ. Proc. 37(a)(4),
28 U.S. C., p. 748. Before 1970, the Rule required a court, after granting
a motion to compel discovery but before imposing sanctions, to find the
losing party to have acted without substantial justification. At that time,
courts rarely exercised this authority to impose sanctions. See W. Glaser,
Pretrial Discovery and the Adversary System 154 (1968). While the
amended Rule retained the substantial justification requirement, the
placement of the requirement was changed so that the Rule provided that
the district court, upon granting the motion to compel, “shall” impose the
sanction unless it found that the losing party’s conduct was “substantially
justified.” The change in placement signaled a shift in presumption about
the appropriateness of sanctions for discovery abuses. See Federal Dis-
covery Rules: Effects of the 1970 Amendments, 8 Colum. J. L. & Soc.
Probs. 623, 642 (1972) (“The Advisory Committee reversed the presump-
tion in Rule 37(a)(4) in order to encourage the awarding of expenses and
fees wherever applicable”).
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Immediate appeals of such orders would undermine trial
judges’ discretion to structure a sanction in the most effec-
tive manner. They might choose not to sanction an attor-
ney, despite abusive conduct, in order to avoid further delays
in their proceedings. Not only would such an approach ig-
nore the deference owed by appellate courts to trial judges
charged with managing the discovery process, see Firestone
Tire & Rubber Co., 449 U. S., at 374, it also could forestall
resolution of the case as each new sanction would give rise
to a new appeal. The result might well be the very sorts
of piecemeal appeals and concomitant delays that the final
judgment rule was designed to prevent.

Petitioner finally argues that, even if an attorney ordi-
narily may not immediately appeal a sanction order, special
considerations apply when the attorney no longer represents
a party in the case. Like the Sixth Circuit, we do not think
that the appealability of a Rule 37 sanction imposed on an
attorney should turn on the attorney’s continued partici-
pation. Such a rule could not be easily administered. For
example, it may be unclear precisely when representation
terminates, and questions likely would arise over when the
30-day period for appeal would begin to run under Federal
Rule of Appellate Procedure 4. The rule also could be sub-
ject to abuse if attorneys and clients strategically terminated
their representation in order to trigger a right to appeal
with a view to delaying the proceedings in the underlying
case. While we recognize that our application of the final
judgment rule in this setting may require nonparticipating
attorneys to monitor the progress of the litigation after their
work has ended, the efficiency interests served by limiting
immediate appeals far outweigh any nominal monitoring
costs borne by attorneys. For these reasons, an attorney’s
continued participation in a case does not affect whether a
sanctions order is “final” for purposes of § 1291.

We candidly recognize the hardship that a sanctions order
may sometimes impose on an attorney. Should these hard-
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ships be deemed to outweigh the desirability of restricting
appeals to “final decisions,” solutions other than an expan-
sive interpretation of §1291’s “final decision” requirement
remain available. Congress may amend the Judicial Code
to provide explicitly for immediate appellate review of
such orders. See, e. g., 28 U. S. C. §§1292(a)(1)-(3). Recent
amendments to the Judicial Code also have authorized this
Court to prescribe rules providing for the immediate appeal
of certain orders, see §§1292(e), 2072(c), and “Congress’ des-
ignation of the rulemaking process as the way to define or
refine when a district court ruling is ‘final’ and when an in-
terlocutory order is appealable warrants the Judiciary’s full
respect.” Swint, 514 U. S., at 48 (footnote omitted). Fi-
nally, in a particular case, a district court can reduce any
hardship by reserving until the end of the trial decisions such
as whether to impose the sanction, how great a sanction to
impose, or when to order collection.

* * &

For the foregoing reasons, we conclude that a sanctions
order imposed on an attorney is not a “final decision” under
§1291 and, therefore, affirm the judgment of the Court of

Appeals.
It is so ordered.

JUSTICE KENNEDY, concurring.

This case comes to our argument docket, of course, so that
we may resolve a split of authority in the Circuits on a juris-
dictional issue, not because there is any division of opinion
over the propriety of the underlying conduct. Cases involv-
ing sanctions against attorneys all too often implicate allega-
tions that, when true, bring the law into great disrepute.
Delays and abuses in discovery are the source of widespread
injustice; and were we to hold sanctions orders against attor-
neys to be appealable as collateral orders, we would risk
compounding the problem for the reasons suggested by Jus-
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TICE THOMAS in his opinion for the Court. Trial courts
must have the capacity to ensure prompt compliance with
their orders, especially when attorneys attempt to abuse the
discovery process to gain a tactical advantage.

It should be noted, however, that an attorney ordered to
pay sanctions is not without a remedy in every case. If the
trial court declines to stay enforcement of the order and the
result is an exceptional hardship itself likely to cause an in-
justice, a petition for writ of mandamus might bring the issue
before the Court of Appeals to determine if the trial court
abused its discretion in issuing the order or denying the stay.
See Richardson-Merrell Inc. v. Koller, 472 U. S. 424, 435
(1985). In addition, if a contempt order is entered and there
is no congruence of interests between the person subject to
the order and a party to the underlying litigation, the order
may be appealable. See In re Coordinated Pretrial Pro-
ceedings i Petroleuwm Products Antitrust Litigation, 747
F. 2d 1303, 1305-1306 (CA9 1984). In United States Catho-
lic Conference v. Abortion Rights Mobilization, Inc., 487
U.S. 72, 76 (1988), a case involving a nonparty witness, we
said: “The right of a nonparty to appeal an adjudication of
contempt cannot be questioned. The order finding a non-
party witness in contempt is appealable notwithstanding the
absence of a final judgment in the underlying action.”

The case before us, however, involves an order for sanc-
tions and nothing more. I join the opinion of the Court and
its holding that the order is not appealable under the collat-
eral order doctrine.
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WEST, SECRETARY OF VETERANS AFFAIRS w.
GIBSON

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 98-238. Argued April 26, 1999—Decided June 14, 1999

In 1972, Congress extended Title VII of the Civil Rights Act of 1964 to
prohibit employment discrimination in the Federal Government, 42
U. S. C. §2000e-16, to authorize the Equal Employment Opportunity
Commission (EEOC) to enforce that prohibition through “appropriate
remedies, including reinstatement or hiring . . . with or without back
pay,” §2000e-16(b), and to empower courts to entertain an action by a
complainant still aggrieved after final agency action, §2000e-16(c). In
1991, Congress again amended Title VII in the Compensatory Damages
Amendment (CDA), which, among other things, permits victims of in-
tentional discrimination to recover compensatory damages “[iln an ac-
tion . . . under [§2000e-16],” §1981a(a)(1), and adds that any party in
such an action may demand a jury trial, §1981a(c). Thereafter, the
EEOC began to grant compensatory damages awards in Federal Gov-
ernment employment discrimination cases. Respondent Gibson filed a
complaint charging that the Department of Veterans Affairs had dis-
criminated against him by denying him a promotion on the basis of his
gender. The EEOC found in his favor and awarded him the promotion
plus backpay. Gibson later filed this suit asking for compensatory dam-
ages and other relief, but the District Court dismissed the complaint.
The Seventh Circuit reversed, rejecting the Department’s argument
that, because Gibson had failed to exhaust his administrative remedies
with respect to an award of compensatory damages, he could not bring
that claim in court. In the Seventh Circuit’s view, the EEOC lacked
the legal power to award compensatory damages; consequently there
was no administrative remedy to exhaust.

Held:

1. The EEOC possesses the legal authority to require federal agen-
cies to pay compensatory damages when they discriminate in employ-
ment in violation of Title VII. Read literally, the language of the 1972
Title VII extension and the CDA is consistent with a grant of that au-
thority. Section 2000e-16(b) empowers the EEOC to enforce §2000e—
16(a) through a “remedy” that is “appropriate.” Although §2000e-16(b)
explicitly mentions only equitable remedies—reinstatement, hiring, and
backpay—the preceding word “including” makes clear that the authori-
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zation is not limited to the remedies specified. See Phelps Dodge Corp.
v. NLRB, 313 U.S. 177, 189. The 1972 Title VII extension’s choice of
examples is not surprising, for in 1972 (and until the 1991 CDA) Title
VII itself authorized only equitable remedies. Words in statutes can
enlarge or contract their scope as required by other changes in the law
or the world. See, e. g., Browder v. United States, 312 U. S. 335, 339-
340. The meaning of the word “appropriate” permits its scope to ex-
pand to include Title VII remedies that were not appropriate before
1991, but in light of legal change wrought by the 1991 CDA are appro-
priate now. Examining the purposes of the 1972 Title VII extension
shows that this is the correct reading. Section 717’s general purpose is
to remedy discrimination in federal employment by creating a system
that requires resort to administrative relief prior to court action to en-
courage quicker, less formal, and less expensive resolution of disputes.
To deny that an EEOC compensatory damages award is, statutorily
speaking, “appropriate” would undermine this remedial scheme. This
point is reinforced by the CDA’s history, which says nothing about limit-
ing the EEOC’s ability to use the new damages remedy or in any way
suggests that it would be desirable to distinguish the new Title VII
remedy from the old ones. Respondent’s arguments in favor of depriv-
ing the EEOC of the power to award compensatory damages—that the
CDA’s reference to an “action” refers to a judicial case, not to an admin-
istrative proceeding; that an EEOC compensatory damages award
would not involve a jury trial, as authorized by the CDA; and that any
waiver of the Government’s sovereign immunity to permit the EEOC
to award compensatory damages must be construed narrowly—are un-
convincing. Pp. 217-223.

2. Respondent’s claims that he can proceed in District Court on al-
ternative grounds include matters that fall outside the scope of the
question presented in the Government’s petition for certiorari. The
case is remanded so that the Court of Appeals can determine whether
these questions have been properly raised and, if so, decide them.
P. 223.

137 F. 3d 992, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, SOUTER, and GINSBURG, JJ., joined. KENNEDY, J., filed a dis-
senting opinion, in which REENQUIST, C. J., and SCALIA and THOMAS, JJ.,
joined, post, p. 224.

Barbara McDowell argued the cause for petitioner. With
her on the briefs were Solicitor General Waxman, Acting
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Assistant Attorney General Ogden, Deputy Solicitor Gen-
eral Underwood, Marleigh D. Dover, and Steven I. Frank.

Timothy M. Kelly argued the cause and filed a brief for
respondent.™

JUSTICE BREYER delivered the opinion of the Court.

The question in this case is whether the Equal Employ-
ment Opportunity Commission (EEOC) possesses the legal
authority to require federal agencies to pay compensatory
damages when they discriminate in employment in violation
of Title VII of the Civil Rights Act of 1964, 84 Stat. 121, 42
U.S. C. §2000e et seq. We conclude that the EEOC does
have that authority.

I

A

Title VII of the Civil Rights Act of 1964 forbids employ-
ment discrimination. In 1972 Congress extended Title VII
so that it applies not only to employment in the private sec-
tor, but to employment in the Federal Government as well.
See Equal Employment Opportunity Act of 1972, 86 Stat.
111, 42 U. S. C. §2000e-16. This 1972 Title VII extension,
found in §717 of Title VII, has three relevant subsections.

The first subsection, §717(a), sets forth the basic Federal
Government employment antidiscrimination standard. It
says that

“[a]ll personnel actions affecting employees or applicants
for employment [of specified Government agencies and
departments] shall be made free from any discrimination
based on race, color, religion, sex, or national origin.”
42 U. S. C. §2000e-16(a).

*Mark D. Roth and Joseph F. Henderson filed a brief for the American
Federation of Government Employees, AFL-CIO, as amicus curiae urg-
ing reversal.

Edward H. Passman and Paula A. Brantner filed a brief for the
National Employment Lawyers Association as amicus curiae.
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The second subsection, §717(b), provides the EEOC with
the power to enforce the standard. It says (among other
things) that

“the Equal Employment Opportunity Commission shall
have authority to enforce the provisions of subsection
(a) . . . through appropriate remedies, including re-
instatement or hiring of employees with or without back
pay, as will effectuate the policies of this section . ...”
42 U. S. C. §2000e-16(b) (emphasis added).

The third subsection, §717(c), concerns a court’s authority
to enforce the standard. It says that, after an agency or
the EEOC takes final action on a complaint (or fails to take
action within a certain time),

“an employee or applicant [who is still] aggrieved . . .
may file a civil action as provided in section [706, deal-
ing with discrimination by private employers], in which
civil action the head of the department, agency, or unit,
as appropriate, shall be the defendant.” 42 U.S.C.
§2000e-16(c).

In 1991 Congress again amended Title VII. The amend-
ment relevant here permits vietims of intentional employ-
ment discrimination (whether within the private sector or
the Federal Government) to recover compensatory damages.
See Civil Rights Act of 1991, 105 Stat. 1072, 42 U. S. C.
§1981a(a)(1). The relevant portion of that amendment,
which we shall call the Compensatory Damages Amendment
(CDA), says:

“In an action brought by a complaining party under sec-
tion 706 [dealing with discrimination by private employ-
ers] or 717 [dealing with discrimination by the Federal
Government] against a respondent who engaged in un-
lawful intentional discrimination . . ., the complaining
party may recover compensatory ... damages....” 42
U. S. C. §1981a(a)(1).
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The CDA also sets forth certain conditions and exceptions.
It imposes, for example, a cap on compensatory damages (of
up to $300,000 for large employers, § 1981a(b)(3)(D)). And it

adds: “If a complaining party seeks compensatory . .. dam-
ages under this section . .. any party may demand a trial by
jury . . . .7 §198la(c). Once the CDA became law, the

EEOC began to grant compensatory damages awards in Fed-
eral Government employment discrimination cases. Com-
pare 29 CFR pt. 1613, App. A (1990) (no reference to compen-
satory damages in preamendment list of EEOC remedies),
with, e. g., Jackson v. Runyon, EEOC Appeal No. 01923399,
p- 3 (Nov. 12, 1992) (“[T]he Civil Rights Act of 1991 . . . makes
compensatory damages available to federal sector complain-
ants in the administrative process”).

B

Respondent, Michael Gibson, filed a complaint with the De-
partment of Veterans Affairs charging that the Department
had discriminated against him by denying him a promotion
on the basis of his gender. The Department found against
Gibson. The EEOC, however, subsequently found in Gib-
son’s favor and awarded the promotion plus backpay. Three
months later Gibson filed a complaint in Federal District
Court, asking the court to order the Department to comply
immediately with the EEOC’s order and also to pay com-
pensatory damages. Complaint §17 (App. 28). The De-
partment then voluntarily complied with the EEOC’s order,
but it continued to oppose Gibson’s claim for compensatory
damages.

Eventually, the District Court dismissed Gibson’s compen-
satory damages claim. On appeal, the Department sup-
ported the District Court’s dismissal with the argument that
Gibson had failed to exhaust his administrative remedies in
respect to his compensatory damages claim; hence, he could
not bring that claim in court. Gibson v. Brown, 137 F. 3d
992, 994 (CA7 1998). The Seventh Circuit, however, re-
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versed the District Court’s dismissal. It rejected the De-
partment’s argument because, in its view, the EEOC lacked
the legal power to award compensatory damages; conse-
quently there was no administrative remedy to exhaust.
Id., at 995-998.

Because the Circuits have disagreed about whether the
EEOC has the power to award compensatory damages, com-
pare Fitzgerald v. Secretary, Dept. of Veterans Affairs, 121
F. 3d 203, 207 (CA5 1997) (EEOC may award compensatory
damages), with Crawford v. Babbitt, 148 F. 3d 1318, 1326
(CA11 1998) (EEOC cannot award compensatory damages),
and 137 F. 3d, at 996-998 (same), we granted certiorari in
order to decide that question.

II

The language, purposes, and history of the 1972 Title VII
extension and the 1991 CDA convince us that Congress
has authorized the EEOC to award compensatory damages
in Federal Government employment discrimination cases.
Read literally, the language of the statutes is consistent with
a grant of that authority. The relevant portion of the Title
VII extension, namely, § 717(b), says that the EEOC “shall
have authority” to enforce §717(a) “through appropriate
remedies, including reinstatement or hiring of employees
with or without back pay.” 42 U. S. C. §2000e-16(b). After
enactment of the 1991 CDA, an award of compensatory dam-
ages is a “remedy” that is “appropriate.”

We recognize that §717(b) explicitly mentions certain
equitable remedies, namely, reinstatement, hiring, and back-
pay, and it does not explicitly refer to compensatory dam-
ages. But the preceding word “including” makes clear that
the authorization is not limited to the specified remedies
there mentioned; and the 1972 Title VII extension’s choice of
examples is not surprising, for in 1972 (and until 1991) Title
VII itself authorized only equitable remedies. See Civil
Rights Act of 1964, 78 Stat. 261, 42 U. S. C. §2000e-5(g) (pri-
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vate sector discrimination); Equal Employment Opportunity
Act of 1972, 86 Stat. 111, 42 U. S. C. §2000e-16 (federal sec-
tor discrimination).

Section 717’s language, however, does not freeze the scope
of the word “appropriate” as of 1972. Words in statutes can
enlarge or contract their scope as other changes, in law or in
the world, require their application to new instances or make
old applications anachronistic. See, e. g., Browder v. United
States, 312 U. S. 335, 339-340 (1941) (new, unforeseen ‘“use”
of passport); see also United States v. Southwestern Cable
Co., 392 U. S. 157, 172-173 (1968) (cable television as “commu-
nications”); Fortnightly Corp. v. United Artists Television,
Inc., 392 U. S. 390, 395-396 (1968) (old statutory language
read to reflect technological change).

The meaning of the word “appropriate” permits its scope
to expand to include Title VII remedies that were not appro-
priate before 1991, but in light of legal change are appro-
priate now. The word “including” makes clear that “appro-
priate remedies” are not limited to the examples that follow
that word. See Phelps Dodge Corp. v. NLRB, 313 U. S. 177,
189 (1941). And in context the word “appropriate” most
naturally refers to forms of relief that Title VII itself author-
izes—at least where that relief is of a kind that agencies
typically can provide. Thus, Congress’ decision in the 1991
CDA to permit a “complaining party” to “recover compensa-
tory damages” in “an action brought under section . .. 717,”
by adding compensatory damages to Title VII’s arsenal of
remedies, could make that form of relief “appropriate” under
§717(b) as well.

An examination of the purposes of the 1972 Title VII ex-
tension shows that this permissible reading of the language
is also the correct reading. Section 717’s general purpose is
to remedy discrimination in federal employment. It does so
in part by creating a dispute resolution system that requires
a complaining party to pursue administrative relief prior to
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court action, thereby encouraging quicker, less formal, and
less expensive resolution of disputes within the Federal Gov-
ernment and outside of court. See 42 U. S. C. §2000e-16(c)
(court action permitted only where complainant disagrees
with final agency disposition or, if complainant pursued dis-
cretionary appeal to EEOC, with EEOC disposition; or if
either agency or EEOC disposition is delayed); Brown v.
GSA, 425 U. S. 820, 833 (1976) (discussing §717’s “rigorous
administrative exhaustion requirements”); see also 29 CFR
§1614.105(a) (1998) (requiring complainant initially to notify
agency and make effort to resolve matter informally);
§1614.106(d)(2) (requiring agency investigation prior to
EEOC consideration).

To deny that an EEOC compensatory damages award is,
statutorily speaking, “appropriate” would undermine this re-
medial scheme. It would force into court matters that the
EEOC might otherwise have resolved. And by preventing
earlier resolution of a dispute, it would increase the burdens
of both time and expense that accompany efforts to resolve
hundreds, if not thousands, of such disputes each year. See
Equal Employment Opportunity Commission, Federal Sector
Report on EEO Complaints Processing and Appeals by Fed-
eral Agencies for Fiscal Year 1997, pp. 19, 61 (1998) (28,947
Federal Government employment discrimination claims filed
in 1997; 7,112 claims appealed to EEOC); Reply Brief for
Petitioner 12-13, n. 9 (estimating “hundreds” of cases each
year that involve claims for compensatory damages).

The history of the CDA reinforces this point. The CDA’s
sponsors and supporters spoke frequently of the need to cre-
ate a new remedy in order, for example, to “help make vic-
tims whole.” H. R. Rep. No. 102-40, pt. 1, pp. 64-65 (1991);
see also Civil Rights Act of 1991, §2, 105 Stat. 1071, 42
U.S.C. §1981 note (congressional finding that “additional
remedies under Federal law are needed to deter . . . inten-
tional discrimination in the workplace”); id., § 3 (one purpose
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of Act is “to provide appropriate remedies for intentional
discrimination . . . in the workplace”); 137 Cong. Rec. 28636—
28638, 28663-28667, 28676-28680 (1991) (introduction and
discussion of Danforth/Kennedy Amendment No. 1274, in rel-
evant part permitting recovery of compensatory damages);
1id., at 28880-28881 (statements of Sen. Warner and Sen. Ken-
nedy) (clarifying that Danforth/Kennedy amendment covers
federal employees and suggesting amendment to this effect).
But the CDA’s sponsors and supporters said nothing about
limiting the EEOC’s ability to use the new Title VII remedy
or suggesting that it would be desirable to distinguish the
new Title VII remedy from old Title VII remedies in that
respect. This total silence is not surprising. What reason
could there be for Congress, anxious to have the EEOC con-
sider as a preliminary matter every other possible remedy,
not to want the EEOC similarly to consider compensatory
damages as well?

Respondent makes three important arguments in favor of
a more limited interpretation of the statutes—an interpreta-
tion that would deprive the EEOC of the power to award
compensatory damages. First, respondent points out that
the CDA says nothing about the EEOC, or EEOC proceed-
ings, but rather states only that a complaining party may
recover compensatory damages “in an action brought under
section . .. 717.” 42 U.S. C. §1981a(a)(1) (emphasis added).
And the word “action” often refers to judicial cases, not
to administrative “proceedings.” See New York Gaslight
Club, Inc. v. Carey, 447 U. S. 54, 60-62 (1980) (distinguishing
civil “actions” from administrative “proceedings”).

Had Congress thought it important so to limit the scope
of the CDA, however, it could easily have cross-referenced
§717(e), the civil action subsection itself, rather than cross-
referencing the whole of §717, which includes authorization
for the EEOC to enforce the section through “appropriate
remedies.” Regardless, the question, as we see it, is
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whether, by using the word “action,” Congress intended to
deny that compensatory damages is “appropriate” adminis-
trative relief within the terms of §717(b). In light of the
previous discussion, see supra, at 217-220, we do not believe
the simple use of the word “action” in the context of a cross-
reference to the whole of § 717 indicates an intent to deprive
the EEOC of that authority.

Second, in an effort to explain why Congress might have
wanted to impose a special EEOC-related limitation in re-
spect to compensatory damages, respondent points to the
language in the CDA that says: “If a complaining party seeks
compensatory . . . damages under this section . . . any party
may demand a trial by jury.” 42 U.S. C. §1981a(c) (empha-
sis added). Respondent notes that an EEOC compensatory
damages award would not involve a jury. And an agency
cannot proceed to court under §717(c) because that subsec-
tion makes a court action available only to an aggrieved com-
plaining party, not to the agency. §2000e-16(c). Thus, re-
spondent concludes that the CDA must implicitly forbid any
such EEOC award, for that award would take place without
the jury trial that § 1981a(c) guarantees.

This argument, however, draws too much from too little.
One easily can read the jury trial provision in §198la(c) as
simply guaranteeing either party a jury trial in respect to
compensatory damages if a complaining party proceeds to
court under §717(c). The words “under this section” in
§1981a(c) support that interpretation, for “this section,”
§1981a, refers primarily to court proceedings. And there is
no reason to believe Congress intended more. The history
of the jury trial provision suggests that Congress saw the
provision primarily as a benefit to complaining parties, not to
the Government. See, e. g., 137 Cong. Rec., at 29051-29052
(statement of Sen. Leahy) (for “the first time, women and
the disabled could recover damages and have jury trials for
claims of intentional discrimination”); id., at 30668 (state-
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ment of Rep. Ford) (provision will “provid[e] all victims of
intentional discrimination a right to trial by jury”); see also,
e. g., id., at 29053-29054 (statement of Sen. Wallop) (discuss-
ing “economically devastating lawsuits”); id., at 29041 (state-
ment of Sen. Bumpers) (relating fears about “runaway ju-
rfies]”). The fact that Congress permits an employee to file
a complaint in court, but forbids the agency to challenge an
adverse EEOC decision in court, also suggests that Congress
was not inordinately and unusually concerned with invoking
special judicial safeguards to protect the Government.

Finally, respondent argues that insofar as the law permits
the EEOC to award compensatory damages, it waives the
Government’s sovereign immunity, and we must construe
any such waiver narrowly. See Lane v. Peiia, 518 U. S. 187,
192 (1996); Lehman v. Nakshian, 453 U.S. 156, 160-161
(1981). There is no dispute, however, that the CDA waives
sovereign immunity in respect to an award of compensatory
damages. Whether, in light of that waiver, the CDA per-
mits the EEOC to consider the same matter at an earlier
phase of the employment discrimination claim is a distinct
question concerning how the waived damages remedy is to
be administered. Because the relationship of this kind of
administrative question to the goals and purposes of the
doctrine of sovereign immunity may be unclear, ordinary
sovereign immunity presumptions may not apply. In the
Secretary’s view here, for example, the EEOC’s preliminary
consideration, by lowering the costs of resolving disputes,
does not threaten, but helps to protect, the public fisc. Re-
gardless, if we must apply a specially strict standard in such
a case, which question we need not decide, that standard is
met here. We believe that the statutory language, taken
together with statutory purposes, history, and the absence
of any convincing reason for denying the EEOC the relevant
power, produce evidence of a waiver that satisfies the
stricter standard.
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For these reasons, we conclude that the EEOC possesses
the legal authority to enforce § 717 through an award of com-
pensatory damages.

II1

Respondent asks us to affirm on alternative grounds the
Seventh Circuit’s judgment permitting his case to proceed
in the District Court. The Seventh Circuit considered
whether Gibson had “asked the EEOC for compensatory
damages.” 137 F. 3d, at 994. It added that if “he did, then
the government’s failure-to-exhaust argument obviously is
a non-starter.” Ibid. But the Court of Appeals concluded
that Gibson did not “put the EEOC on notice that he
was seeking compensatory damages.” Ibid. Respondent
claims that he can proceed in District Court because he did
satisfy the law’s exhaustion requirements, even if the EEOC
has the legal power to award compensatory damages and
even if he did not give notice to the EEOC that he sought
compensatory damages. He argues that is so because (1)
the requirement of notice for exhaustion purposes is unusu-
ally weak in respect to compensatory damages, (2) he did
request a “monetary cash award,” and (3) special circum-
stances estop the Government from asserting a “no exhaus-
tion” claim in this case.

These matters fall outside the scope of the question pre-
sented in the Government’s petition for certiorari. See Rob-
erts v. Galen of Va., Inc., 525 U. S. 249, 2563-254 (1999) (per
curiam). We remand the case so that the Court of Appeals
can determine whether these questions have been properly
raised and, if so, decide them.

* * *

The judgment of the Court of Appeals is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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JUSTICE KENNEDY, with whom THE CHIEF JUSTICE,
JUSTICE SCALIA, and JUSTICE THOMAS join, dissenting.

The rules governing this case are clear and well estab-
lished, or at least had been before the majority’s unsettling
opinion today. Relief may not be awarded against the
United States unless it has waived its sovereign immunity.
See Department of Army v. Blue Fox, Inc., 525 U. S. 255
(1999). The waiver must be expressed in unequivocal statu-
tory text and cannot be implied. Id., at 261; Lane v. Peia,
518 U. S. 187, 192 (1996). Even when the United States has
waived its immunity, the waiver must be “strictly construed,
in terms of its scope, in favor of the sovereign,” Blue Fox,
supra, at 261; accord, Lane, supra, at 192, for “‘this Court
has long decided that limitations and conditions upon which
the Government consents to be sued must be strictly ob-
served and exceptions thereto are not to be implied,”” Leh-
man v. Nakshian, 453 U. S. 156, 161 (1981), quoting Soriano
v. United States, 352 U. S. 270, 276 (1957). Not only do these
rules reserve authority over the public fisc to the branch of
Government with which the Constitution has placed it, they
also form an important part of the background of settled
legal principles upon which Congress relied in enacting vari-
ous statutes authorizing suits against the United States, such
as the Tucker Act, 28 U. S. C. §1491; §10(a) of the Adminis-
trative Procedure Act, 5 U. S. C. §702; and the Federal Tort
Claims Act, 28 U.S. C. §2671 et seq. The rules governing
waivers of sovereign immunity make clear that the Equal
Employment Opportunity Commission (EEOC) may not
award or authorize compensatory damages against the
United States unless it is permitted to do so by a statutory
provision which waives the United States’ immunity to the
awards in clear and unambiguous terms.

Section 717(b) of Title VII of the Civil Rights Act of 1964,
42 U. S. C. §2000e-16(b), which authorizes the EEOC to en-
force federal compliance with Title VII “through appropriate
remedies, including reinstatement or hiring of employees
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with or without back pay,” effects a waiver of the United
States’ sovereign immunity for some purposes. Unlike
other similar statutes, however, the provision does not men-
tion awards of compensatory damages. Compare §717(b)
with 2 U. S. C. §§1311(b)(1)(B), 1405(g) (1994 ed., Supp. I1I).
A waiver of immunity to other types of relief does not
provide the unequivocal statement required to establish a
waiver of immunity to damages awards. See United States
v. Nordic Village, Inc., 503 U. S. 30, 34 (1992) (“Though [11
U. S. C. §106(c)], too, waives sovereign immunity, it fails to
establish unambiguously that the waiver extends to mone-
tary claims”); Lane, supra, at 192.

Nor does the statutory grant of authority to the EEOC to
enforce Title VII through appropriate remedies include, in
unequivocal terms or even by necessary implication, the
power to award or authorize compensatory damages. Even
if the phrase “appropriate remedies” had been intended, as
the majority maintains, to incorporate relief authorized for
violations of Title VII under other statutory provisions, it is
not obvious that the phrase’s meaning would have been in-
tended also to “expand” to include remedies that were not
available at the time §717 was adopted. Amnte, at 218.

It is far from clear, moreover, that the phrase was in-
tended to incorporate other statutory provisions at all. Un-
like other subsections of §717, see §717(d) (incorporating
various provisions relating to judicial actions), § 717(b) does
not make an explicit reference to other statutory provisions.
In addition, the specific examples given by the statute of
appropriate remedies—reinstatement or hiring of employees
with or without backpay—are equitable in nature. See
United States v. Burke, 504 U. S. 229, 238 (1992). The inter-
pretive canons of noscitur a sociis and ejusdem generis
suggest the appropriate remedies authorized by §717(b)
are remedies of the same nature as reinstatement, hiring,
and backpay—i. e., equitable remedies. The phrase “appro-
priate remedies,” furthermore, connotes the remedial discre-
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tion which is the hallmark of equity. A plausible, and per-
haps even the best, interpretation of § 717(b), then, is that it
grants administrative authority to determine which of the
traditional forms of equitable relief are appropriate in any
given case of discrimination. Whether or not this is the bet-
ter reading, it should suffice to establish beyond dispute that
the statute does not authorize awards of compensatory dam-
ages in express and unequivocal terms. As a consequence,
§717(b) cannot provide the required waiver of the United
States’ sovereign immunity.

Unlike §717(b), 42 U. S. C. §1981a does authorize awards
of compensatory damages against the United States. Al-
though it is clear the statute authorizes courts to award dam-
ages, however, §1981a does not so much as mention the
EEOC, much less empower it to award or authorize money
damages. It is settled law that a waiver of sovereign immu-
nity in one forum does not effect a waiver in other forums.
See, e. g., McElrath v. United States, 102 U. S. 426, 440 (1880)
(“[The Government] can declare in what court it may be
sued, and prescribe the forms of pleading and the rules of
practice to be observed in such suits”); Great Northern Life
Ins. Co. v. Read, 322 U. S. 47, 54, n. 6 (1944) (“The Federal
Government’s consent to suit against itself, without more, in
a field of federal power does not authorize a suit in a state
court”); Case v. Terrell, 11 Wall. 199, 201 (1871) (The United
States’ consent to suit in the Court of Claims does not extend
to other federal courts).

The majority’s attempt to read 42 U. S. C. §1981a(a)(1) to
authorize administrative awards of compensatory damages is
not persuasive. Section 1981a(a)(1) provides:

“In an action brought by a complaining party under
section 706 or 717 of the Civil Rights Act of 1964 . . .
the complaining party may recover compensatory and
punitive damages as allowed in subsection (b) of this sec-
tion, in addition to any relief authorized by section
706(g) of the Civil Rights Act of 1964 . ...”
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The provision authorizes an award of compensatory dam-
ages in an “action” brought under §717; the word “action”
is often used to distinguish judicial cases from administra-
tive “proceedings.” See New York Gaslight Club, Inc. v.
Carey, 447 U.S. 54, 60-62 (1980). Unlike §717(b), which
authorizes administrative proceedings, §717(c) authorizes
“civil action[s]” in court. It is most natural, therefore, to
understand the phrase “an action brought by a complain-
ing party under section . .. 717" as a reference to a judicial
action under § 717(c) but not to an administrative proceeding
under §717(b). Compensatory awards are authorized under
§1981a(a)(1), moreover, “in addition to any relief authorized
by section 706(g) of the Civil Rights Act of 1964.” Section
706(g) authorizes a “court” to grant equitable relief for viola-
tions of Title VII. This provision, as incorporated through
§717(d), applies only in “civil actions” brought under § 717(c);
it does not apply in proceedings before the EEOC or any
other agency. Section 1981a(a)(1)’s express reference to
§706(g) confirms that compensatory damages are available
only in judicial actions.

Other provisions of § 1981a also make clear that the statute
authorizes compensatory damages only in judicial actions.
Section 1981a(c) provides that “[ilf a complaining party seeks
compensatory . . . damages under this section—(1) any party
may demand a trial by jury; and (2) the court shall not inform
the jury of the limitations [on damages awards] described in
subsection (b)(3) of this section.” It cannot be disputed that
this provision contemplates a jury trial overseen by a court.
With due respect to the majority, the provision does not
guarantee a jury trial to either party “if a complaining party
proceeds to court under §717(c),” ante, at 221; it provides
that either party may obtain a jury trial “[ilf a complaining
party seeks compensatory . .. damages,” §1981a(c).

While falling short of embracing the argument as its own,
the majority flirts with the contention that allowing agencies
rather than juries to award compensatory damages lowers
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the costs of resolving employment disputes and protects the
public fise. It is not clear to me that juries would be less
protective of the fisc than would one group of Government
employees who deem themselves empowered by agency in-
terpretation to award Government funds to fellow employ-
ees. When a Government employee seeks damages from
the Government itself, there may be advantages in insisting
upon the expertise of a trial court with experience in award-
ing damages in all types of cases, with the additional safe-
guards of trial in a forum of high visibility, trial by jury if
either party chooses to ask for it, and appellate review.
These factors are disregarded by the majority, which seems
instead to suggest that the nature and convenience of admin-
istrative proceedings will by necessity provide a financial
advantage to the Government.

In all events, speculation does not suffice to overcome the
rule that waivers of sovereign immunity must be clear and
express. An unequivocal waiver of the United States’ sov-
ereign immunity to administrative awards of compensatory
damages cannot be found in the relevant statutory provi-
sions. To the extent the majority relies on textual analysis,
it establishes at most (if at all) that the statutes might be
read to authorize such awards, not that the statutes must
be so read. To the extent the majority relies on legislative
history and other extratextual sources, it contradicts our
precedents and sets us on a new course, for before today
it was well settled that “[a] statute’s legislative history can-
not supply a waiver that does not appear clearly in any statu-
tory text.” Lane, 518 U. S., at 192; accord, Nordic Village,
503 U.S., at 37 (“[T]he ‘unequivocal expression’ of elim-
ination of sovereign immunity that we insist upon is an ex-
pression in statutory text. If clarity does not exist there, it
cannot be supplied by a committee report”). With respect,
I dissent.
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NATIONAL AERONAUTICS AND SPACE ADMINIS-
TRATION T AL. v. FEDERAL LABOR RELATIONS
AUTHORITY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 98-369. Argued March 23, 1999—Decided June 17, 1999

The day after enacting the Inspector General Act (IGA), which created an
Office of Inspector General (OIG) in the National Aeronautics and Space
Administration (NASA) and other federal agencies, Congress enacted
the Federal Service Labor-Management Relations Statute (FSLMRS),
which, inter alia, permits union participation at an employee exami-
nation conducted “by a representative of the agency” if the employee
believes that the examination will result in disciplinary action and
requests such representation, 5 U. S. C. §7114(a)(2)(B). When NASA’s
OIG (NASA-OIG) began investigating a NASA employee’s activities, a
NASA-OIG investigator interviewed the employee and permitted, inter
alios, the employee’s union representative to attend. The union subse-
quently filed a charge with the Federal Labor Relations Authority (Au-
thority), alleging that NASA and its OIG had committed an unfair labor
practice when the investigator limited the union representative’s partici-
pation in the interview. In ruling for the union, the Administrative
Law Judge concluded that the OIG investigator was a “representative”
of NASA within §7114(a)(2)(B)’s meaning, and that the investigator’s
behavior had violated the employee’s right to union representation. On
review, the Authority agreed and granted relief against both NASA and
NASA-OIG. The Eleventh Circuit granted the Authority’s application
for enforcement of its order.

Held: A NASA-OIG investigator is a “representative” of NASA when
conducting an employee examination covered by §7114(a)(2)(B).
Pp. 233-246.

(a) Contrary to NASA’s and NASA-OIG’s argument, ordinary tools
of statutory construction, combined with the Authority’s position, lead
to the conclusion that the term “representative” is not limited to a rep-
resentative of the “entity” that collectively bargains with the employee’s
union. By its terms, §7114(a)(2)(B) refers simply to representatives
of “the agency,” which, all agree, means NASA. The Authority’s con-
clusion is consistent with the FSLMRS and, to the extent the statute
and congressional intent are unclear, the Court may rely on the Author-
ity’s reasonable judgment. See, e.g., Federal Employees v. Depart-
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ment of Interior, 526 U. S. 86, 98-100. The Court rejects additional
reasons that NASA and NASA-OIG advance for their narrow reading.
Pp. 233-237.

(b) The IGA does not preclude, and in fact favors, treating OIG per-
sonnel as representatives of the agencies they are duty-bound to audit
and investigate. The IGA created no central office or officer to super-
vise, direct, or coordinate the work of all OIG’s and their respective
staffs. Other than congressional committees and the President, each
Inspector General has no supervisor other than the head of the agency
of which the OIG is part. Congress certainly intended that the OIGs
would enjoy a great deal of autonomy, but an OIG’s investigative office,
as contemplated by the IGA, is performed with regard to, and on behalf
of, the particular agency in which it is stationed. See 5 U. S. C. App.
§§2, 4(a), 6(a)(2). Any potentially divergent interests of the OIGs and
their parent agencies—e. ¢., an OIG has authority to initiate and conduct
investigations and audits without interference from the agency head,
§3(a)—do not make NASA-OIG any less a NASA representative when
it investigates a NASA employee. Furthermore, not all OIG examina-
tions subject to § 7114(a)(2)(B) will implicate an actual or apparent con-
flict of interest with the rest of the agency; and in many cases honest
cooperation can be expected between an OIG and agency management.
Pp. 237-243.

() NASA’s and NASA-OIG’s additional policy arguments against
applying §7114(a)(2)(B) to OIG investigations—that enforcing
§7114(a)(2)(B) in situations similar to this case would undermine
NASA-OIG’s ability to maintain the confidentiality of investigations,
and that the Authority has construed § 7114(a)(2)(B) so broadly in other
instances that it will impair NASA-OIG’s ability to perform its respon-
sibilities—are ultimately unpersuasive. It is presumed that Congress
took account of the relevant policy concerns when it decided to enact
the IGA and, on that statute’s heels, § 7114(a)(2)(B). Pp. 243-245.

(d) That the investigator in this case was acting as a NASA repre-
sentative for §7114(a)(2)(B) purposes makes it appropriate to charge
NASA-OIG, as well as its parent agency, with responsibility for ensur-
ing that investigations are conducted in compliance with the FSLMRS.
P. 246.

120 F. 3d 1208, affirmed.

STEVENS, J., delivered the opinion of the Court, in which KENNEDY,
SOUTER, GINSBURG, and BREYER, JJ., joined. THOMAS, J., filed a dissent-
ing opinion, in which REHNQUIST, C. J., and O’CONNOR and SCALIA, JJ.,
joined, post, p. 246.
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David C. Frederick argued the cause for petitioners.
With him on the brief were Solicitor General Waxman, As-
sistant Attorney General Hunger, Deputy Solicitor General
Underwood, William Kanter, and Howard S. Scher.

David M. Smith argued the cause for respondent Federal
Labor Relations Authority. With him on the brief was Ann
M. Boehm. Stuart A. Kirsch argued the cause for respond-
ent American Federation of Government Employees, AFL-
CIO. With him on the brief were Mark D. Roth, Jonathan
P. Hiatt, James B. Coppess, and Laurence Gold.*

JUSTICE STEVENS delivered the opinion of the Court.

On October 12, 1978, Congress enacted the Inspector Gen-
eral Act (IGA), 5 U. S. C. App. §1 et seq., p. 1381, which cre-
ated an Office of Inspector General (OIG) in each of several
federal agencies, including the National Aeronautics and
Space Administration (NASA). The following day, Con-
gress enacted the Federal Service Labor-Management Rela-
tions Statute (FSLMRS), 5 U. S. C. § 7101 et seq., which pro-
vides certain protections, including union representation, to
a variety of federal employees. The question presented
by this case is whether an investigator employed in NASA’s
Office of Inspector General (NASA-OIG) can be considered
a “representative” of NASA when examining a NASA em-
ployee, such that the right to union representation in the
FSLMRS may be invoked. §7114(a)(2)(B). Although cer-
tain arguments of policy may support a negative answer to
that question, the plain text of the two statutes, buttressed
by administrative deference and Congress’ countervailing
policy concerns, dictates an affirmative answer.

I

In January 1993, in response to information supplied by
the Federal Bureau of Investigation (FBI), NASA’s OIG con-

*Gregory O’Duden and Barbara A. Atkin filed a brief for the National
Treasury Employees Union as amicus curiae urging affirmance.
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ducted an investigation of certain threatening activities of
an employee of the George C. Marshall Space Flight Center
in Huntsville, Alabama, which is also a component of NASA.
A NASA-OIG investigator contacted the employee to ar-
range for an interview and, in response to the employee’s
request, agreed that both the employee’s lawyer and union
representative could attend. The conduct of the interview
gave rise to a complaint by the union representative that the
investigator had improperly limited his participation. The
union filed a charge with the Federal Labor Relations Au-
thority (Authority) alleging that NASA and its OIG had
committed an unfair labor practice. See §§7116(a)(1), (8).

The Administrative Law Judge (ALJ) ruled for the union
with respect to its complaint against NASA-OIG. See App.
to Pet. for Cert. 7la. The ALJ concluded that the OIG
investigator was a “representative” of NASA within the
meaning of §7114(a)(2)(B), and that certain aspects of the
investigator’s behavior had violated the right to union repre-
sentation under that section. Id., at 64a—65a, 69a-70a. On
review, the Authority agreed that the NASA-OIG investi-
gator prevented the union representative from actively par-
ticipating in the examination and (1) ordered both NASA
and NASA-OIG to cease and desist (a) requiring bargaining
unit employees to participate in OIG interviews under
§7114(a)(2)(B) without allowing active participation of a
union representative, and (b) likewise interfering with, co-
ercing, or restraining employees in exercising their rights
under the statute; and (2) directed NASA to (a) order
NASA-OIG to comply with §7114(a)(2)(B), and (b) post
appropriate notices at the Huntsville facility. NASA, 50
F. L. R. A. 601, 602, 609, 622—-623 (1995).

NASA and NASA-OIG petitioned for review, asking
whether the NASA-OIG investigator was a “representative”
of NASA, and whether it was proper to grant relief against
NASA as well as its OIG. The Court of Appeals upheld the
Authority’s rulings on both questions and granted the



Cite as: 527 U. S. 229 (1999) 233

Opinion of the Court

Authority’s application for enforcement of its order. 120
F. 3d 1208, 1215-1217 (CA11 1997). Because of disagree-
ment among the Circuit Courts over the applicability of
§7114(a)(2)(B) in such circumstances, see FLRA v. United
States Dept. of Justice, 137 F. 3d 683 (CA2 1997); United
States Dept. of Justice v. FLRA, 39 F. 3d 361 (CADC 1994);
Defense Criminal Investigative Serv. v. FLRA, 855 F. 2d 93
(CA3 1988), we granted certiorari. 525 U. S. 960 (1998).

II
The FSLMRS provides, in relevant part,

“(2) An exclusive representative of an appropriate
unit in an agency shall be given the opportunity to be
represented at—

“(B) any examination of an employee in the unit by
a representative of the agency in connection with an
investigation if—

“(i) the employee reasonably believes that the exami-
nation may result in disciplinary action against the em-
ployee; and

“(ii) the employee requests representation.” 5
U.S. C. §7114(a).

In this case it is undisputed that the employee reasonably
believed the investigation could result in discipline against
him, that he requested union representation, that NASA is
the relevant “agency,” and that, if the provision applies, a
violation of §7114(a)(2)(B) occurred. The contested issue is
whether a NASA-OIG investigator can be considered a “rep-
resentative” of NASA when conducting an employee exami-
nation covered by §7114(a)(2)(B).

NASA and its OIG argue that, when § 7114(a)(2)(B) is read
in context and compared with the similar right to union rep-
resentation protected in the private sector by the National
Labor Relations Act (NLRA), the term “representative”
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refers only to a representative of agency management—
“i. e., the entity that has a collective bargaining relationship
with the employee’s union.” Brief for Petitioners 13. Nei-
ther NASA nor NASA-OIG has such a relationship with the
employee’s union at the Huntsville facility, see 5 U.S. C.
§ 7112(b)(7) (excluding certain agency investigators and audi-
tors from “appropriate” bargaining units), and so the investi-
gator in this case could not have been a “representative” of
the relevant “entity.”

By its terms, § 7114(a)(2)(B) is not limited to investigations
conducted by certain “entit[ies]” within the agency in ques-
tion. It simply refers to representatives of “the agency,”
which, all agree, means NASA. Cf. §7114(a)(2) (referring to
employees “in the unit” and an exclusive representative “of
an appropriate unit in an agency”). Thus, relying on prior
rulings, the Authority found no basis in the FSLMRS or its
legislative history to support the limited reading advocated
by NASA and its OIG. The Authority reasoned that adopt-
ing their proposal might erode the right by encouraging the
use of investigative conduits outside the employee’s bargain-
ing unit, and would otherwise frustrate Congress’ apparent
policy of protecting certain federal employees when they
are examined and justifiably fear disciplinary action. 50
F. L. R. A, at 615, and n. 12. That is, the risk to the em-
ployee is not necessarily related to which component of an
agency conducts the examination. See App. to Pet. for Cert.
65a (information obtained by NASA-OIG is referred to
agency officials for administrative or disciplinary action).

In resolving this issue, the Authority was interpreting the
statute Congress directed it to implement and administer.
5 U.S.C. §7105. The Authority’s conclusion is certainly
consistent with the FSLMRS and, to the extent the statute
and congressional intent are unclear, we may rely on the Au-
thority’s reasonable judgment. See Federal Employees v.
Department of Interior, 526 U.S. 86, 98-100 (1999); Fort
Stewart Schools v. FLRA, 495 U. S. 641, 644—-645 (1990).
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Despite the text of the statute and the Authority’s views,
NASA and NASA-OIG advance three reasons for their nar-
row reading. First, the language at issue is contained in a
larger section addressing rights and duties related to collec-
tive bargaining; indeed, 5 U. S. C. §7114 is entitled “Repre-
sentation rights and duties.” Thus, other subsections define
the union’s right to exclusive representation of employees in
the bargaining unit, §7114(a)(1); its right to participate in
grievance proceedings, §7114(a)(2)(A); and its right and duty
to engage in good-faith collective bargaining with the agency,
§§7114(a)4), (b). That context helps explain why the right
granted in § 7114(a)(2)(B) is limited to situations in which the
employee “reasonably believes that the examination may re-
sult in disciplinary action”—a condition restricting the right
to union presence or participation in investigatory examina-
tions that do not threaten the witness’ employment. We
find nothing in this context, however, suggesting that an ex-
amination that obviously presents the risk of employee disci-
pline is nevertheless outside the coverage of the section be-
cause it is conducted by an investigator housed in one office
of NASA rather than another. On this point, NASA’s inter-
nal organization is irrelevant.

Second, the phrase “representative of the agency” is
used in two other places in the FSLMRS where it may refer
to representatives of agency management acting in their
capacity as actual or prospective parties to a collective-
bargaining agreement. One reference pertains to griev-
ances, §7114(a)(2)(A), and the other to the bargaining proc-
ess itself, §7103(a)(12) (defining “collective bargaining”).
NASA and NASA-OIG submit that the phrase at issue
should ordinarily retain the same meaning wherever used in
the same statute, and we agree. But even accepting NASA’s
and NASA-OIG’s characterization of §§7114(a)(2)(A) and
7103(a)(12), the fact that some “representative[s] of the
agency” may perform functions relating to grievances and
bargaining does not mean that other personnel who conduct
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examinations covered by §7114(a)(2)(B) are not also fairly
characterized as agency “representative[s].” As an organi-
zation, an agency must rely on a variety of representatives
to carry out its functions and, though acting in different ca-
pacities, each may be acting for, and on behalf of, the agency.

Third, NASA and NASA-OIG assert that their narrow
construction is supported by the history and purpose of
§7114(a)(2)(B). As is evident from statements by the author
of the provision! as well as similar text in NLRB v. J. Wein-
garten, Inc., 420 U. S. 251 (1975), this section of the FSLMRS
was patterned after that decision. In Weingarten, we up-
held the National Labor Relations Board’s conclusion that an
employer’s denial of an employee’s request to have a union
representative present at an investigatory interview, which
the employee reasonably believed might result in discipli-
nary action, was an unfair labor practice. Id., at 252-253,
256. We reasoned that the Board’s position was consistent
with the employee’s right under § 7 of the NLRA to engage
in concerted activities. Id., at 260. Given that history,
NASA and its OIG contend that the comparable provision in
the FSLMRS should be limited to investigations by repre-
sentatives of that part of agency management with responsi-
bility for collectively bargaining with the employee’s union.

This argument ignores the important difference between
the text of the NLRA and the text of the FSLMRS. That
the general protection afforded to employees by §7 of the
NLRA provided a sufficient basis for the Board’s recognition
of a novel right in the private sector, see id., at 260-262,

1 Congressman Udall, whose substitute contained the section at issue,
explained that the “provisions concerning investigatory interviews reflect
the . .. holding in” Weingarten. 124 Cong. Rec. 29184 (1978); Legislative
History of the Federal Service Labor-Management Relations Statute,
Title VII of the Civil Service Reform Act of 1978 (Committee Print com-
piled for the House Subcommittee on Postal Personnel and Modernization
of the Committee on Post Office and Civil Service), Ser. No. 96-7, p. 926
(1979) (hereinafter FSLMRS Leg. Hist.); see NASA, 50 F. L. R. A. 601,
606 (1995).
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266-267, does not justify the conclusion that the text of the
FSLMRS—which expressly grants a comparable right to
employees in the public sector—should be narrowly con-
strued to cover some, but not all, interviews conducted by
agency representatives that have a disciplinary potential.
Congress’ specific endorsement of a Government employee’s
right to union representation by incorporating it in the text
of the FSLMRS gives that right a different foundation than
if it were merely the product of an agency’s attempt to elabo-
rate on a more general provision in light of broad statutory
purposes.? The basis for the right to union representation
in this context cannot compel the uncodified limitation pro-
posed by NASA and its OIG.

Employing ordinary tools of statutory construction, in
combination with the Authority’s position on the matter, we
have no difficulty concluding that § 7114(a)(2)(B) is not lim-
ited to agency investigators representing an “entity” that
collectively bargains with the employee’s union.

II1

Much of the disagreement in this case involves the inter-
play between the FSLMRS and the IGA. On NASA’s and
NASA-OIG’s view, a proper understanding of the IGA pre-
cludes treating OIG personnel as “representative[s]” of the
agencies they are duty-bound to audit and investigate.
They add that the Authority has no congressional mandate
or expertise with respect to the IGA, and thus we owe the
Authority no deference on this score. It is unnecessary for
us to defer, however, because a careful review of the relevant
IGA provisions plainly favors the Authority’s position.

2See 1id., at 608, n. 5 (Congress recognized that the right to union repre-
sentation might evolve differently in the federal and private sectors); H. R.
Conf. Rep. No. 95-1717, p. 156 (1978), FSLMRS Leg. Hist. 824; cf. Kara-
halios v. Federal Employees, 489 U. S. 527, 534 (1989) (the FSLMRS “is
not a carbon copy of the NLRA”).
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Section 2 of the IGA explains the purpose of the Act and
establishes “an office of Inspector General” in each of a list
of identified federal agencies, thereby consolidating audit and
investigation responsibilities into one agency component.
It provides:

“In order to create independent and objective units—

“(1) to conduct and supervise audits and investiga-
tions relating to the programs and operations of the
establishments listed in section 11(2);

“(2) to provide leadership and coordination and rec-
ommend policies for activities designed (A) to promote
economy, efficiency, and effectiveness in the administra-
tion of, and (B) to prevent and detect fraud and abuse
in, such programs and operations; and

“3) to provide a means for keeping the head of the
establishment and the Congress fully and currently in-
formed about problems and deficiencies relating to the
administration of such programs and operations and the
necessity for and progress of corrective action;

“there is hereby established in each of such establish-
ments an office of Inspector General.” 5 U.S.C. App.
§2, p. 1381.

NASA is one of more than 20 “establishment[s]” now listed
in §11(2).

Section 3 of the IGA provides that each of the offices
created by §2 shall be headed by an Inspector General
appointed by the President, and confirmed by the Senate,
“without regard to political affiliation and solely on the basis
of integrity and demonstrated ability in accounting, auditing,
financial analysis, law, management analysis, public adminis-

3Such establishments are described as “agencies” in other federal legis-
lation, such as the FSLMRS. See 5 U. S. C. §§101-105, 7103(a)(3). Note
also that other OIG’s were created by subsequent amendments to the IGA
and may be structured differently than those OIGs, such as NASA’s, dis-
cussed in the text. See,e.g., 5 U.S. C. App. §§8, SE, 8G.
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tration, or investigations.” §3(a). Each of these Inspec-
tors General “shall report to and be under the general super-
vision of the head of the establishment involved or, to the
extent such authority is delegated, the officer next in rank
below such head,” but shall not be subject to supervision by
any lesser officer. Ibid. Moreover, an Inspector General’s
seniors within the agency may not “prevent or prohibit” the
Inspector General from initiating or conducting any audit or
investigation. Ibid.; see also §6(a)(2). The President re-
tains the power to remove an Inspector General from office.
§3(D).

Section 4 contains a detailed description of the duties of
each Inspector General with respect to the agency “within
which his Office is established.” §4(a). Those duties in-
clude conducting audits and investigations, recommending
new policies, reviewing legislation, and keeping the head
of the agency and the Congress “fully and currently in-
formed” through such means as detailed, semiannual reports.
§84(a)(1)-(5). Pursuant to §5, those reports must be fur-
nished to the head of the agency, who, in turn, must forward
them to the appropriate committee or subcommittee of Con-
gress with such comment as the agency head deems appro-
priate. §5(b)(1); see also §5(d). Section 6 grants the In-
spectors General specific authority in a variety of areas to
facilitate the mission of their offices. Accordingly, Inspec-
tors General possess discretion to conduct investigations “re-
lating to the administration of the programs and operations
of the applicable” agency, §6(a)(2); the ability to request
information and assistance from Government agencies,
§6(a)(3); access to the head of the agency, §6(a)(6); and the
power to hire employees, enter into contracts, and spend
congressionally appropriated funds, §§6(a)(7), (9); see also
§3(d). Finally, §9()(1)(P) provides for the transfer of the
functions previously performed by NASA’s “‘Management
Audit Office’ and the ‘Office of Inspections and Security’”
to NASA-OIG.
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The IGA created no central office or officer to supervise,
direct, or coordinate the work of all OIG’s and their respec-
tive staffs. Other than congressional committees (which are
the recipients of the reports prepared by each Inspector
General) and the President (who has the power to remove an
Inspector General), each Inspector General has no supervis-
ing authority—except the head of the agency of which the
OIG is a part. There is no “OIG-0IG.” Thus, for example,
NASA-OIG maintains an office at NASA’s Huntsville facil-
ity, which reports to NASA-OIG in Washington, and then
to the NASA Administrator, who is the head of the agency.
§11(1); 50 F. L. R. A., at 602.* In conducting their work,
Congress certainly intended that the various OIG’s would
enjoy a great deal of autonomy. But unlike the jurisdiction
of many law enforcement agencies, an OIG’s investigative of-
fice, as contemplated by the IGA, is performed with regard
to, and on behalf of, the particular agency in which it is sta-
tioned. See 5 U.S.C. App. §§82, 4(a), 6(a)(2). In common
parlance, the investigators employed in NASA’s OIG are un-
questionably “representatives” of NASA when acting within
the scope of their employment.

Minimizing the significance of this statutory plan, NASA
and NASA-OIG emphasize the potentially divergent inter-
ests of the OIG’s and their parent agencies. To be sure,
OIG’s maintain authority to initiate and conduct investiga-
tions and audits without interference from the head of the
agency. $§3(a). And the ability to proceed without consent
from agency higher-ups is vital to effectuating Congress’ in-
tent and maintaining an opportunity for objective inquiries
into bureaucratic waste, fraud, abuse, and mismanagement.®

4 At oral argument, NASA and NASA-OIG indicated that the Adminis-
trator’s general supervision authority includes the ability to require its
Inspector General to comply with, inter alia, equal employment opportu-
nity regulations. Tr. of Oral Arg. 5.

5See §2; S. Rep. No. 95-1071, pp. 1, 5-7, 9 (1978); H. R. Rep. No. 95-584,
Pp- 2, 5-6 (1977).
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But those characteristics do not make NASA-OIG any less
a representative of NASA when it investigates a NASA em-
ployee. That certain officials within an agency, based on
their views of the agency’s best interests or their own, might
oppose an OIG investigation does not tell us whether the
investigators are “representatives” of the agency during the
course of their duties. As far as the IGA is concerned,
NASA-OIG’s investigators are employed by, act on behalf of,
and operate for the benefit of NASA.

Furthermore, NASA and NASA-OIG overstate the inher-
ent conflict between an OIG and its agency. The investiga-
tion in this case was initiated by NASA’s OIG on the basis
of information provided by the FBI, but nothing in the IGA
indicates that, if the information had been supplied by the
Administrator of NASA rather than the FBI, NASA-OIG
would have had any lesser obligation to pursue an investiga-
tion. See §84(a)(1), d), 7; S. Rep. No. 95-1071, p. 26 (1978).
The statute does not suggest that one can determine
whether the OIG personnel engaged in such an investigation
are “representatives” of NASA based on the source of the
information prompting an investigation. Therefore, it must
be NASA’s and NASA-OIG’s position that even when an
OIG conducts an investigation in response to a specific re-
quest from the head of an agency, an employee engaged in
that assignment is not a “representative” of the agency
within the meaning of § 7114(a)(2)(B) of the FSLMRS. Such
management-prompted investigations are not rare.®

5See, e.g., United States INS, 46 F. L. R. A. 1210, 1226-1231 (1993),
review den. sub nom. American Federation of Govt. Employees, AFL—
CIO, Local 1917 v. FLRA, 22 F. 3d 1184 (CADC 1994); United States Dept.
of Justice, INS, 46 F. L. R. A. 1526, 1549 (1993), review granted sub nom.
United States Dept. of Justice v. FLRA, 39 F. 3d 361 (CADC 1994); De-
partment of Defense, Defense Criminal Investigative Serv., 28 F. L. R. A.
1145, 1157-1159 (1987), enf’d sub nom. Defense Criminal Investigative
Serv. v. FLRA, 855 F. 2d 93 (CA3 1988); see also Martin v. United States,
20 CL. Ct. 738, 740-741 (1990).
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Thus, not all OIG examinations subject to §7114(a)(2)(B)
will implicate an actual or apparent conflict of interest with
the rest of the agency; and in many cases we can expect
honest cooperation between an OIG and management-level
agency personnel. That conclusion becomes more obvious
when the practical operation of OIG interviews and
§7114(a)(2)(B) rights are considered. The IGA grants In-
spectors General the authority to subpoena documents and
information, but not witnesses. 5 U.S.C. App. §6(a)(4).
Nor does the IGA allow an OIG to discipline an agency em-
ployee, as all parties to this case agree. There may be other
incentives for employee cooperation with OIG investigations,
but formal sanctions for refusing to submit to an OIG inter-
view cannot be pursued by the OIG alone. Such limitations
on OIG authority enhance the likelihood and importance of
cooperation between the agency and its OIG. See generally
§§6(2)(3), (b)(1)-(2) (addressing an Inspector General’s au-
thority to request assistance from others in the agency, and
their duty to respond); §§4(a)(5), (d); 50 F. L. R. A., at 616;
App. to Pet. for Cert. 65a (noting information sharing be-
tween NASA-OIG and other agency officials). Thus, if the
NASA-OIG investigator in this case told the employee that
he would face dismissal if he refused to answer questions,
120 F. 3d, at 1210, n. 2, the investigator invoked NASA’s au-
thority, not his own.”

"In fact, a violation of §7114(a)(2)(B) seems less likely to occur when
the agency and its OIG are not acting in concert. Under the Authority’s
construction of the FSLMRS, when an employee within the unit makes a
valid request for union representation, an OIG investigator does not com-
mit an unfair labor practice by (1) halting the examination, or (2) offering
the employee a choice between proceeding without representation and dis-
continuing the examination altogether. United States Dept. of Justice,
Bureaw of Prisons, 27 F. L. R. A. 874, 879-880 (1987); see also NLRB v.
J. Weingarten, Inc., 420 U. S. 251, 258-260 (1975). Disciplining an em-
ployee for his or her choice to demand union participation or to discontinue
an examination would presumably violate the statute, but such responses
require more authority than Congress granted the OIG’s in the IGA.
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Considering NASA-OIG’s statutorily defined role within
the agency, we cannot conclude that the proper operation of
the IGA requires nullification of §7114(a)(2)(B) in all OIG
examinations.

Iv

Although NASA’s and NASA-OIG’s narrow reading of
the phrase “representative of the agency” is supported by
the text of neither the FSLMRS nor the IGA, they also
present broader—but ultimately unpersuasive—arguments
of policy to defeat the application of §7114(a)(2)(B) to OIG
investigations.

First, NASA and NASA-OIG contend that enforcing
§7114(a)(2)(B) in situations similar to this case would under-
mine NASA-OIG’s ability to maintain the confidentiality of
investigations, particularly those investigations conducted
jointly with law enforcement agencies. Cf. 5 U.S. C. App.
§§5()(1)(C), (e)(2) (restricting OIG disclosure of information
that is part of an ongoing criminal investigation). NASA
and its OIG are no doubt correct in suggesting that the pres-
ence of a union representative at an examination will in-
crease the likelihood that its contents will be disclosed to
third parties. That possibility is, however, always present:
NASA and NASA-OIG identify no legal authority restrict-
ing an employee’s ability to discuss the matter with others.
Furthermore, an employee cannot demand the attendance of
a union representative when an OIG examination does not
involve reasonably apparent potential discipline for that em-
ployee. Interviewing an employee who may have informa-
tion relating to agency maladministration, but who is not
himself under suspicion, ordinarily will not trigger the right
to union representation. Thus, a variety of OIG inves-
tigations and interviews—and many in which confidential-
ity concerns are heightened—will not implicate § 7114(a)(2)(B)
at all. Though legitimate, NASA’s and NASA-OIG’s con-
fidentiality concerns are not weighty enough to justify a
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nontextual construction of §7114(a)(2)(B) rejected by the
Authority.

Second, NASA and its OIG submit that, in other instances,
the Authority has construed § 7114(a)(2)(B) so broadly that it
will impair NASA-OIG’s ability to perform its investigatory
responsibilities. The Authority responds that it has been
sensitive to agencies’ investigative needs in other cases, and
that union representation is unrelated to OIG independence
from agency interference. Whatever the propriety of the
Authority’s rulings in other cases, NASA and NASA-OIG
elected not to challenge the Authority’s conclusion that the
NASA-OIG examiner’s attempt to limit union representa-
tive participation constituted an unfair labor practice. To
resolve the question presented in this case, we need not
agree or disagree with the Authority’s various rulings re-
garding the scope of §7114(a)(2)(B), nor must we consider
whether the outer limits of the Authority’s interpretation
so obstruct the performance of an OIG’s statutory respon-
sibilities that the right must be more confined in this
context.®

In any event, the right Congress created in § 7114(a)(2)(B)
vindicates obvious countervailing federal policies. It pro-
vides a procedural safeguard for employees who are under
investigation by their agency, and the mere existence of the
right can only strengthen the morale of the federal work
force. The interest in fair treatment for employees under

8The same can be said of NASA’s and NASA-OIG’s concerns that the
reach of §7114(a)(2)(B) will become the subject of collective bargaining
between agencies and unions, or hinder joint or independent FBI investi-
gations of federal employees. See United States Nuclear Regulatory
Comm’n v. FLRA, 25 F. 3d 229 (CA4 1994) (adopting the agency’s position
that it could not bargain over certain procedures by which its OIG con-
ducts investigatory interviews); 50 F. L. R. A., at 616, n. 13 (distinguishing
FBI investigations). The process by which the scope of §7114(a)(2)(B)
may properly be determined, and the application of that section to law
enforcement officials with a broader charge, present distinct questions not
now before us.
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investigation is equally strong whether they are being ques-
tioned by employees in NASA’s OIG or by other representa-
tives of the agency. And, as we indicated in Weingarten,
representation is not the equivalent of obstruction. See 420
U. S., at 262-264. In many cases the participation of a union
representative will facilitate the factfinding process and a
fair resolution of an agency investigation—or at least Con-
gress must have thought so.

Whenever a procedural protection plays a meaningful role
in an investigation, it may impose some burden on the inves-
tigators or agency managers in pursuing their mission. We
must presume, however, that Congress took account of the
policy concerns on both sides of the balance when it decided
to enact the IGA and, on the heels of that statute,
§7114(a)(2)(B).°

9The dissent does not dispute much of our analysis; it indicates that
NASA-OIG is an “ar[m]” of NASA “work[ing] to promote overall agency
concerns.” Post, at 260. The dissent’s premise is that the Authority de-
termined that the phrase “representative of the agency” means “repre-
sentative of . . . agency [management],” and that this issue is now uncon-
tested. See post, at 246-247, 248-259, 262. But see post, at 251, n. 3.
Putting aside the fact that NASA’s and NASA-OIG’s construction of the
statute—however one interprets their argument—is very much in dispute,
see Brief for Respondent American Federation of Government Employees,
AFL-CIO 26-32; Brief for Respondent FLRA 23-25, 31, and the rule that
litigants cannot bind us to an erroneous interpretation of federal legisla-
tion, see Roberts v. Galen of Va., Inc., 525 U. S. 249, 253 (1999), we have
ignored neither the actual rationale of the Authority’s decision in this case
nor NASA’s and NASA-OIG’s arguments before this Court. Focusing on
its plain reasoning, we cannot fairly read the Authority’s decision as turn-
ing on whether NASA “management” was involved. The Authority em-
phasized that FSLMRS rights do not depend on “the organizational entity
within the agency to whom the person conducting the examination re-
ports”; and in discussing NASA-OIG’s role within the agency, the Author-
ity’s decision repeatedly refers to NASA headquarters together with its
components—that is, to the agency as a whole. 50 F. L. R. A., at 615-616;
id., at 621 (noting “the investigative role that OIG’s perform for the
agency” and concluding that NASA-OIG “represents” not only its own
interests, “but ultimately NASA [headquarters] and its subcomponent of-
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v

Finally, NASA argues that it was error for the Authority
to make NASA itself, as well as NASA’s OIG, a party to the
enforcement order because NASA has no authority over the
manner in which NASA-OIG conducts its investigations.
However, our conclusion that the investigator in this case
was acting as a “representative” of NASA for purposes of
§7114(a)(2)(B) makes it appropriate to charge NASA-OIG,
as well as the parent agency to which it reports and for
which it acts, with responsibility for ensuring that such in-
vestigations are conducted in compliance with the FSLMRS.
NASA’s Administrator retains general supervisory authority
over NASA’s OIG, 5 U. S. C. App. §3(a), and the remedy im-
posed by the Authority does not require NASA to interfere
unduly with OIG prerogatives. NASA and NASA-OIG
offer no convincing reason to believe that the Authority’s
remedy is inappropriate in view of the IGA, or that it will
be ineffective in protecting the limited right of union
representation secured by §7114(a)(2)(B). See generally 5
U. S. C. §§706, 7123(c).

The judgment of the Court of Appeals is

Affirmed.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE, JUS-
TICE O’CONNOR, and JUSTICE SCALIA join, dissenting.

In light of the independence guaranteed Inspectors Gen-
eral by the Inspector General Act of 1978, 5 U. S. C. App. §1
et seq., p. 1381, investigators employed in the Office of
Inspector General (OIG) will not represent agency man-
agement in the typical case. There is no basis for conclud-
ing, as the Federal Labor Relations Authority (Authority)

fices”). Nowhere did the Authority rely on the assertion that OIG’s act
as “agency management’s agent,” a term coined by the dissent. Post,
at 253.
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did, that in this case the investigator from OIG for the Na-
tional Aeronautics and Space Administration was a “repre-
sentative of the agency” within the meaning of 5 U. S. C.
§7114(a)2)(B). I respectfully dissent.

I

The National Aeronautics and Space Administration is
headquartered in Washington, D. C. Among other agency
subcomponents are the George C. Marshall Space Flight
Center (Marshall Center), located in Huntsville, Alabama,
and the Office of Inspector General, which is headquartered
in Washington, D. C., but maintains offices in all of the
agency’s other subcomponents, including the Marshall Cen-
ter. In January 1993, the Federal Bureau of Investigation
received information that an employee of the Marshall Cen-
ter, who is referred to in the record only as “P,” was sus-
pected of spying upon and threatening various co-workers.
The FBI referred the matter directly to NASA’s OIG, and
an investigator for that Office who was stationed at the Mar-
shall Center was assigned the case. He contacted P, who
agreed to be interviewed so long as his attorney and a union
representative were present; the investigator accepted P’s
conditions. App. to Pet. for Cert. 61a. At the interview,
OIG’s investigator read certain ground rules, which pro-
vided, inter alia, that the union representative was “ ‘not to
interrupt the question and answer process.”” Ibid.! The
union filed an unfair labor practice charge, claiming that the
interview was not conducted in accordance with the require-
ments of 5 U. S. C. §7114(a)(2)(B), as the Authority has inter-
preted that provision. The Authority’s General Counsel is-
sued a complaint to that effect, and the Authority found that

1Tt appears that OIG’s inspector informed P that he would face dismissal
if he did not answer the questions put to him. See 120 F. 3d 1208, 1210,
n. 2 (CA11 1997).
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NASA headquarters and NASA’s OIG had committed unfair
labor practices. On review, the Court of Appeals for the
Eleventh Circuit granted the Authority’s application for en-
forcement of its order. 120 F. 3d 1208 (1997).

As the Court correctly recognizes, ante, at 233, several
points are not in dispute at this stage of the litigation. The
fact that P requested union representation and reasonably
believed that disciplinary action might be taken against him
on the basis of information developed during the examina-
tion has never been in dispute in this case. See NASA, 50
F. L. R. A. 601, 606, n. 4 (1995). Although petitioners con-
tested the matter before the Authority, on review in the
Eleventh Circuit, they conceded that OIG’s investigator con-
ducted the interview of P in a way that did not comport with
what §7114(a)(2)(B) requires. See 120 F. 3d, at 1211. And
all parties agree that the relevant “agency” for purposes of
§7114(a)(2)(B) is NASA. One other point is not disputed—
the “representative” to which §7114(a)(2)(B) refers must
represent agency management, not just the agency in some
general sense as the Court suggests, ante, at 233-234, 240.
See 50 F. L. R. A, at 614 (“‘[R]epresentative of the agency’
under section 7114(a)(2)(B) should not be so narrowly con-
strued as to exclude management personnel employed in
other subcomponents of the agency”); id., at 615 (“ “We doubt
that Congress intended that union representation be de-
nied to the employee solely because the management repre-
sentative is employed outside the bargaining unit’”) (quoting
Defense Criminal Investigative Serv. v. FLRA, 855 F. 2d
93, 99 (CA3 1988)); Brief for Respondent FLRA 16 (“The
Authority has determined that the phrase ‘representative
of the agency’ should not be so narrowly construed as to
exclude management personnel, such as the OIG, who are
located in other components of the agency”); id., at 21; Reply
Brief for Petitioners 1 (“[A] ‘representative of the agency’
in Section 7114(a)(2)(B) must be a representative of agency
management”).
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Since an agency’s stated reasons for decision are important
in any case reviewing agency action, I summarize in some
detail what the Authority actually said in this case. It
began by stating its conclusion:

“We reach this conclusion based upon our determination
that: (1) the term ‘representative of the agency’ under
section 7114(a)(2)(B) should not be so narrowly con-
strued as to exclude management personnel employed
in other subcomponents of the agency; (2) the statutory
independence of agency OIGs is not determinative of
whether the investigatory interviews implicate section
7114(a)(2)(B) rights; and (3) section 7114(a)(2)(B) and
the IG Act are not irreconcilable.” 50 F.L.R.A., at
614.

The Authority headed its discussion of its first determina-
tion “Section 7114(a)(2)(B) Covers the Actions of Manage-
ment Personnel Employed in Other Subcomponents of the
Agency.” Id., at 615. This statement appears to suggest
OIG itself is part of agency management. But the remain-
der of the Authority’s discussion appears to advance a differ-
ent theory—one that OIG serves as agency management’s
agent because OIG inspectors ultimately report to NASA’s
Administrator, see ibid. (OIG’s investigator, “although em-
ployed in a separate component from the MSFC, is an em-
ployee of and ultimately reports to the head of NASA”), and
because OIG provides information to management that
sometimes results in discipline to union employees, ibid.
(“OIG not only provides investigatory information to NASA
[headquarters] but also to other NASA subcomponent of-
fices”); see also id., at 616 (Congress would regard an OIG
investigator as a representative of the agency because “[t]he
information obtained during the course of an OIG investi-
gatory examination may be released to, and used by, other
subcomponents of NASA to support administrative or disci-
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plinary actions taken against unit employees”).? The Au-
thority recognized that the Inspector General Act grants an
Inspector General, or IG, “a degree of freedom and independ-
ence from the parent agency.” Id., at 615. It thought, how-
ever, that the Inspector General’s autonomy “becomes non-
existent” when the IG’s investigation concerns allegations of
misconduct by agency employees in connection with their
work and the information obtained during the investigation
possibly would be shared with agency management. [bid.
As it further explained: “[I]n some circumstances, NASA,
OIG performs an investigatory role for NASA [headquar-
ters] and its subcomponents, specifically [the Marshall Cen-
terl.” Id., at 616 (emphasis added). Moreover, the Author-
ity reasoned, the Inspector General “plays an integral role
in assisting the agency and its subcomponent offices in meet-
ing the agency’s objectives.” Id., at 617. In light of all this,
the Authority concluded:

“Plainly, the IG represents and safeguards the entire
agency’s interests when it investigates the actions of the
agency’s employees. Such activities support, rather
than threaten, broader agency interests and make the
IG a participant, with other agency components, in
meeting various statutory obligations, including the
agency’s labor relations obligations under the Statute.”
Ibid.

2The Authority also relied on a policy ground here. It asserted that
there was “no basis in the Statute or its legislative history to make the
existence of [the representational rights provided by §7114] dependent
upon the organizational entity within the agency to whom the person con-
ducting the examination reports.” 50 F. L. R. A., at 615. It elaborated,
in a footnote, that “[ilf such were the case, agencies could abridge bargain-
ing unit rights and evade statutory responsibilities under section
7114(a)(2)(B), and thus thwart the intent of Congress, by utilizing person-
nel from other subcomponents (such as the OIG) to conduct investigative
interviews of bargaining unit employees.” Id., at 615, n. 12.
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II

The Authority’s recognition that §7114(a)(2)(B) protec-
tions are only triggered when an investigation is conducted
by, or on behalf of, agency management, is important and
hardly surprising. See, e. g., 50 F. L. R. A., at 614 (“section
7114(a)(2)(B) should not be so narrowly construed as to ex-
clude management personnel employed in other subcompo-
nents of the agency” (emphasis added)); Brief for Respondent
FLRA 21 (“The Authority’s conclusion that the word ‘repre-
sentative,” or phrase ‘representative of the agency,” includes
management personnel in other subcomponents of the
‘agency’ is entirely consistent with the language of the [Fed-
eral Service Labor-Management Relations Statute]” (empha-
sis added)). It is important because the Court seems to
think it enough that NASA’s OIG represent NASA in some
broad and general sense. But as the Authority’s own opin-
ion makes clear, that is not enough—NASA’s OIG must rep-
resent NASA’s management to qualify as a “representative
of the agency” within the meaning of §7114(a)(2)(B). The
Authority’s position is hardly surprising in that the Federal
Service Labor-Management Relations Statute (FSLMRS)
plainly means just that.? The FSLMRS governs labor-
management relations in the federal sector. Section
7114(a)(2)(B) is captioned “[r]epresentation rights and du-
ties,” and every employee right contained therein flows from
the collective-bargaining relationship.* As petitioners note,

3 Although it is significant that the Authority recognized below and rec-
ognizes here that the statutory phrase “representative of the agency” re-
fers to a representative of agency management, I do not, as the Court
asserts, ante, at 245-246, n. 9, rest the argument on the premise that the
point is conceded. Rather, in light of the context in which the phrase
appears, and in light of the very subject matter of the statute, the phrase
plainly has that meaning.

4Section 7114(a)(1) details what “[a] labor organization which has been
accorded exclusive recognition” is entitled to and must do; § 7114(a)(2) indi-
cates when an exclusive representative may be present at discussions or
examinations conducted by agency management; §7114(a)(3) requires
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in each of the three instances where the FSLMRS refers to
an agency representative, it does so in the context of the
collective-bargaining relationship between management and
labor. See §§7103(a)(12), 7114(a)(2)(A), 7T114(a)(2)(B).?
Investigators within NASA’s OIG might be “representa-
tives of the agency” in two ways. First, if NASA’s Inspec-
tor General and NASA’s OIG itself were part of agency man-
agement, I suppose that employees of the Office necessarily
would be representatives of agency management. But, to
the extent that the Authority meant to hold that, there is no

agency management annually to inform its employees of their rights under
§7114(a)(2)(B); § 7114(a)(4) obligates management and the exclusive repre-
sentative to bargain in good faith for purposes of arriving at a collective-
bargaining agreement; § 7114(a)(5) provides that the rights of an exclusive
representative do not limit an employee’s right to seek other represen-
tation, for example, legal counsel; §7114(b) speaks to the duty of good
faith imposed on management and the exclusive representative under
§7114(a)(4); and §7114(c) requires the head of the agency to approve all
collective-bargaining agreements.

51 disagree with the Court as to the proper reading of petitioners’ argu-
ment that the phrase “representative of the agency” refers only to the
entity that has a collective-bargaining relationship with a union. I do not
take petitioners to mean that OIG’s representative did not represent the
“agency,” NASA, for the simple reason that only Space Center manage-
ment had a collective-bargaining relationship with P’s union. If that were
truly petitioners’ view, its later argument that OIG cannot represent
NASA because the IG is substantially independent from the agency head
would not make sense—it would be enough for petitioners to argue that
OIG is not under the control of the Marshall Center’s management.
Rather, as petitioners make clear in their reply brief, they are simply
arguing that “a ‘representative of the agency’ must be a representative of
agency management, as opposed to just another employee.” Reply Brief
for Petitioners 2, and n. 4. It appears that they would agree, in accord-
ance with the Authority’s precedent, see, e. g., Air Force Logistics Com-
mand, 46 F. L. R. A. 1184, 1186 (1993); Department of Health and Human
Services, 39 F.L.R.A. 298, 311-312 (1991), that NASA headquarters
also qualifies as agency management under the FSLMRS, even though
it lacks a direct collective-bargaining relationship with a union, because it
directs its subordinate managers who have such a collective-bargaining
relationship.
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basis for its conclusion. OIG has no authority over persons
employed within the agency outside of its Office and simi-
larly has no authority to direct agency personnel outside of
the Office. Inspectors General, moreover, have no authority
under the Inspector General Act to punish agency employ-
ees, to take corrective action with respect to agency pro-
grams, or to implement any reforms in agency programs that
they might recommend on their own. See generally Inspec-
tor General Authority to Conduct Regulatory Investiga-
tions, 13 Op. Off. Legal Counsel 54, 55 (1989); Congressional
Research Service, Report for Congress, Statutory Offices of
Inspector General: A 20th Anniversary Review 7 (Nov. 1998).
The Inspector General is charged with, inter alia, investigat-
ing suspected waste, fraud, and abuse, see 5 U.S. C. App.
§§2, 4, 6, and making policy recommendations (which the
agency head is not obliged to accept), see §84(a)(3), (4), but
the Inspector General Act bars the Inspector General from
participating in the performance of agency management
functions, see §9(a). Moreover, OIG is not permitted to be
party to a collective-bargaining relationship. See 5 U. S. C.
§7112(b)(7) (prohibiting “any employee primarily engaged
in investigation or audit functions” from participating in a
bargaining unit).

Investigators within NASA’s OIG might “represent” the
agency if they acted as agency management’s representa-
tive—essentially, if OIG was agency management’s agent or
somehow derived its authority from agency management
when investigating union employees. And something akin
to an agency theory appears to be the primary basis for the
Authority’s decision. The agency theory does have a textual
basis—§ 7114(a)(2)(B)’s term “representative,” as is relevant
in this context, can mean “standing for or in the place of
another: acting for another or others: constituting the agent
for another esplecially] through delegated authority,” or “one
that represents another as agent, deputy, substitute, or dele-
gate usulally] being invested with the authority of the princi-
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pal.” Webster’s Third New International Dictionary 1926-
1927 (1976); see also Webster’s New International Dictionary
2114 (2d ed. 1957) (“[bleing, or acting as, the agent for an-
other, esp. through delegated authority”). The agency no-
tion, though, is counterintuitive, given that, as the majority
acknowledges, ante, at 238, the stated purpose of the Inspec-
tor General Act was to establish “independent and objective
units” within agencies to conduct audits and investigations,
see b U.S. C. App. §2 (emphasis added).

To be sure, NASA’s OIG is a subcomponent of NASA and
the Inspector General is subject to the “general supervi-
sion,” §3(a), of NASA’s Administrator (or of the “officer next
in rank below” the Administrator, ibid.).® But, as the
Fourth Circuit has observed, it is hard to see how this “gen-
eral supervision” amounts to much more than “nominal” su-
pervision. See NRC v. FLRA, 25 F. 3d 229, 235 (1994).
NASA’s Inspector General does not depend upon the Admin-
istrator’s approval to obtain or to keep her job. NASA’s In-
spector General must be appointed by the President and con-
firmed by the Senate, “without regard to political affiliation
and solely on the basis of integrity and demonstrated abil-
ity in accounting, auditing, financial analysis, law, manage-
ment analysis, public administration, or investigations.” 5
U.S.C. App. §3(a). Only the President, and not NASA’s
Administrator, may remove the Inspector General, and even
then the President must provide Congress with his reasons
for doing so. §3(b).” In addition, the Administrator has no

5The Act provides that the Inspector General “shall not report to, or be
subject to supervision by,” any other agency officer. 5 U.S. C. App. §3(a).

“The Court, ante, at 240, does not report the full story with respect
to Inspector General supervision. We were told at oral argument that
Executive Order 12993, 3 CFR 171 (1996), governs the procedures to be
followed in those instances where the Inspector General and NASA’s Ad-
ministrator are in conflict. Tr. of Oral Arg. 51-52. Complaints against
an Inspector General are referred to a body known as the “Integrity Com-
mittee,” which is composed “of at least the following members”: an official
of the FBI, who serves as Chair of the Integrity Committee; the Special
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control over who works for the Inspector General. Inspec-
tors General have the authority to appoint an Assistant In-
spector General for Auditing and another Assistant Inspec-
tor General for Investigations, §§3(d)(1), (2), may “select,
appoint, and employ such officers and employees as may be
necessary,” §6(a)(7), and also are authorized to employ ex-
perts and consultants and enter into contracts for audits,
studies, and other necessary services, see $§§6(a)(8), (9); see
generally P. Light, Monitoring Government: Inspectors Gen-
eral and the Search for Accountability 175-185 (1993) (de-
scribing the “unprecedented freedom” that IG’s have under
the Inspector General Act in organizing their offices and how
IG’s have enhanced their independence by exercising their
statutory authority in this regard to the fullest).

Inspectors General do not derive their authority to
conduct audits and investigate agency affairs from agency
management. They are authorized to do so directly under
the Inspector General Act. 5 U.S.C. App. §2(1). Neither
NASA’s Administrator, nor any other agency official, may
“prevent or prohibit the Inspector General from initiating,
carrying out, or completing any audit or investigation, or
from issuing any subpoena during the course of any audit
or investigation.” §3(a). The Administrator also may not
direct the Inspector General to undertake a particular inves-
tigation; the Inspector General Act commits to the IG’s dis-
cretion the decision whether to investigate or report upon
the agency’s programs and operations. §6(a)(2). The Au-
thority’s counsel argued to the contrary, but could not pro-
vide a single example of an instance where an agency head

Counsel of the Office of Special Counsel; the Director of the Office of Gov-
ernment Ethics; and three or more Inspectors General, representing both
the President’s Council on Integrity and Efficiency and the Executive
Council on Integrity and Efficiency. The Chief of the Public Integrity
Section of the Criminal Division of the Department of Justice, or his desig-
nee, serves as an advisor to the Integrity Committee with respect to its
responsibilities and functions under the Executive Order.
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has directed an Inspector General to conduct an investiga-
tion in a particular manner. Tr. of Oral Arg. 40, see also
1d., at 46-48 (counsel for respondent American Federation of
Government Employees (AFGE) also unable to provide an
example of agency head direction of OIG investigation).
The Authority’s counsel also could not support his assertion
that agency heads have the power to direct the Inspector
General to comply with laws such as the FSLMRS. Id., at
41-43.

Inspectors General, furthermore, are provided a broad
range of investigatory powers under the Act. They are
given access to “all records, reports, audits, reviews, docu-
ments, papers, recommendations, or other material” of the
agency. b5 U.S.C. App. §6(a)(1). They may issue subpoe-
nas to obtain such information if necessary, and any such
subpoena is enforceable by an appropriate United States dis-
trict court. §6(a)(4).® The Inspector General also may “ad-
minister to or take from any person an oath, affirmation, or
affidavit, whenever necessary.” §6(a)(5). Inspectors Gen-
eral do not have the statutory authority to compel an em-
ployee’s attendance at an interview. But if an employee
refuses to attend an interview voluntarily, the Inspector
General may request assistance, §6(a)(3), and the agency
head “shall . . . furnish . . . information or assistance” to
OIG, §6(b)(1).

NASA’s Inspector General does, as the Authority claimed,
provide information developed in the course of her audits
and investigations to the Administrator. §§2(3), 4(a)(5).
But she has outside reporting obligations as well. Inspec-
tors General must prepare semiannual reports to Congress
“summarizing the activities of the Office.” §5. Those re-
ports first are delivered to the agency head, §5(b), and the
Administrator may add comments to the report, §5(b)(1), but

8The Inspector General, however, does not have the authority to sub-
poena documents and information from other federal agencies. See 5
U. 8. C. App. §§6(a)4), 6(b)(1).
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the Administrator may not prevent the report from going to
Congress and may not change or order the Inspector General
to change his report. Moreover, the Inspector General must
notify the Attorney General directly, without notice to other
agency officials, upon discovery of “reasonable grounds to
believe there has been a violation of Federal criminal law.”
§4(@d).

As a practical matter, the Inspector General’s independ-
ence from agency management is understood by Members of
Congress and Executive Branch officials alike. This under-
standing was on display at the recent congressional hearing
on the occasion of the Inspector General Act’s 20th anniver-
sary. For example, Senator Thompson, Chairman of the
Senate Government Affairs Committee, stated that “[t]he
overarching question we need to explore is whether the Ex-
ecutive Branch is providing IGs with support and attention
adequate to ensure their independence and effectiveness.”
Hearings on “The Inspector General Act: 20 Years Later”
before the Senate Committee on Governmental Affairs,
105th Cong., 2d Sess., 2 (1998). He further explained that
“[tIhe IGs . .. are paid to give [Congress] an independent and
objective version [of] events.” [bid. Senator Glenn, then
the ranking minority member, opined that “the IG’s first re-
sponsibility continues to be program and fiscal integrity;
they are not ‘tools’ of management.” Id., at 7.

At those hearings, testimony was received from several
Inspectors General. June Gibbs Brown, the Inspector Gen-
eral for the United States Department of Health and Human
Services, praised Secretary Shalala for “never, not even
once, [seeking] to encroach on [her] independence.” Id., at
4. In her written testimony, she offered: “A key component
of OIG independence is our direct communication with the
Members and staff of the Congress. Frankly, I suspect that
no agency head relishes the fact that IGs have, by law, an
independent relationship with oversight Committees. In-
formation can and must go directly from the Inspectors Gen-
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eral to the Hill, without prior agency and administration
clearance.” Id., at 45. The testimony of Susan Gaffney, the
Inspector General for the United States Department of
Housing and Urban Development, revealed that agency man-
agers know all too well that the Inspector General is inde-
pendent of agency management:

“[T]t is to me somewhat jolting, maybe shocking, that the
current Secretary of HUD has exhibited an extremely
hostile attitude toward the independence of the HUD
OIG, and, as I have detailed in my written testimony, he
has, in fact, let this hostility lead to a series of attacks
and dirty tricks against the HUD OIG.” Id., at 6.

In her written testimony, Ms. Gaffney further explained that,
while, “[i]deally, the relationship between an IG and the
agency head is characterized by mutual respect, a common
commitment to the agency mission, and a thorough under-
standing and acceptance of the vastly different roles of the
IG and the agency head,” the current Secretary, in her view,
was “uncomfortable with the concept of an independent In-
spector General who is not subject to his control and who
has a dual reporting responsibility.” Id., at 48-49.

The Authority essentially provided four reasons why OIG
represented agency management in this case: because OIG
is a subcomponent of NASA and subject to the “general su-
pervision” of its Administrator; because it provides infor-
mation obtained during the course of its investigations to
NASA headquarters and its subcomponents; because that in-
formation is sometimes used for administrative and discipli-
nary purposes; and because OIG’s functions support broader
agency objectives. In my view, the fact that OIG is housed
in the agency and subject to supervision (an example of
which neither the Authority nor the Court can provide) is an
insufficient basis upon which to rest the conclusion that OIG’s
employees are “representatives” of agency management. It
is hard to see how OIG serves as agency management’s agent
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or representative when the Inspector General is given the
discretion to decide whether, when, and how to conduct in-
vestigations. See 5 U. S. C. App. §§3(a), 6(a).’

The fact that information obtained in the course of OIG
interviews is shared with agency management and some-
times forms the basis for employee discipline is similarly un-
impressive. The Court suggests that when this happens,
OIG and agency management act in “concert.” Ante, at
242, n.7. The truth of the matter is that upon receipt of
information from OIG, agency management has the discre-
tion to impose discipline but it need not do so. And OIG
has no determinative role in agency management’s decision.
See 5 U. S. C. App. §9(a) (Inspector General may not partici-
pate in the performance of agency management functions).
Although OIG may provide information developed in the
course of an investigation to agency management, so, appar-
ently, does the FBI, the DEA, and local police departments.
See, e. g., 63 Fed. Reg. 8682 (1998) (FBI’s disclosure policy);
62 Fed. Reg. 36572 (1997) (Immigration and Naturalization
Service (INS) Alien File and Central Index System); 62 Fed.
Reg. 26555 (1997) (INS Law Enforcement Support Center

9The Court posits, ante, at 241, that “nothing in the [Inspector General
Act] indicates that, if the information had been supplied by the Adminis-
trator of NASA rather than the FBI, NASA-OIG would have had any
lesser obligation to pursue an investigation.” It appears shocked at the
proposition that petitioners might think that “even when an OIG conducts
an investigation in response to a specific request from the head of an
agency, an employee engaged in that assignment is not a ‘representative’
of the agency within the meaning of [5 U.S.C.] §7114(a)(2)(B).” Ibid.
The answer to the Court is quite simple. So far as the Inspector General
Act reveals, OIG has no obligation to pursue any particular investigation.
And presumably the Court would agree that if NASA’s Administrator
referred a matter to the FBI or the Drug Enforcement Administration
(DEA) (who also, we are told, rely on agency management to compel an
employee’s appearance at an interview, Reply Brief for Petitioners 5-6),
those independent agencies would not “represent” the agency. 1 fail to
see how it is different when the investigatory unit, although independent
from agency management, is housed within the agency.
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Database); 61 Fed. Reg. 54219 (1996) (DEA); 60 Fed. Reg.
56648 (1995) (Secret Service, Bureau of Alcohol, Tobacco, and
Firearms, and other Treasury components); 60 Fed. Reg.
18853 (1995) (United States Marshals Service (USMS)); 54
Fed. Reg. 42060 (1989) (FBI, USMS, and various Depart-
ment of Justice record systems); see also 31 CFR §1.36
(1998) (listing routine uses and other exemptions in disclo-
sure of Treasury agencies’ records). Surely it would not be
reasonable to consider an FBI agent to be a “representative”
of agency management just because information developed
in the course of his investigation of a union employee may
be provided to agency management. Merely providing in-
formation does not establish an agency relationship between
management and the provider.

Similarly, the fact that OIG may promote broader agency
objectives does not mean that it acts as management’s agent.
To be sure, as the Court points out, ante, at 240, OIG’s mis-
sion is to conduct audits and investigations of the agency’s
programs and operations. See 5 U.S.C. App. §§2, 4(a).
But just because two arms of the same agency work to pro-
mote overall agency concerns does not make one the other’s
representative. In any event, OIG serves more than just
agency concerns. It also provides the separate function of
keeping Congress aware of agency developments, a function
that is of substantial assistance to the congressional over-
sight function.

The Court mentions, ante, at 242, that the Inspector Gen-
eral lacks the authority to compel witnesses to appear at
an interview as if that provided support for the Authority’s
decision. Perhaps it is of the view that because the Inspec-
tor General must rely upon the agency head to compel an
employee’s attendance at an interview, management’s au-
thority is somehow imputed to OIG, or OIG somehow derives
its authority from the agency. This proposition seems dubi-
ous at best. The Inspector General is provided the author-
ity to investigate under the Inspector General Act, and is
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given power to effectuate her responsibilities through, inter
alia, requesting assistance as may be necessary in carrying
out her duties. 5 U.S.C. App. §6(a)(3). The head of the
agency must furnish information and assistance to the IG,
“insofar as is practicable and not in contravention” of law.
§6(b)(1). Perhaps, then, when agency management directs
an employee to appear at an OIG interview, management
acts as OIG’s agent.

The proposition seems especially dubious in this case, as
P agreed to be interviewed. The record does not reveal that
NASA’s management compelled him to attend the interview
nor does it reveal that P was threatened with discipline if he
did not attend the interview. The Eleventh Circuit, to be
sure, indicated that OIG’s investigator threatened P with dis-
cipline if he did not answer the questions put to him. But
that threat, assuming it indeed was made, had little to do
with attendance and more to do with the conduct of the in-
terview. As the Authority has interpreted §7114(a)(2)(B),
as the Court notes, ante, at 242, n. 7, no unfair labor practice
is committed if an employee who requests representation is
given the choice of proceeding without representation and
discontinuing the interview altogether. Perhaps it could be
argued that by threatening P with discipline if he did not
answer the questions put to him, rather than giving P the
choice of proceeding without representation, that OIG’s in-
vestigator invoked agency management’s authority to com-
pel (continued) attendance. Along those lines, respondent
AFGE contends that OIG’s representative must have been
acting for agency management by threatening P with disci-
pline because only NASA’s Administrator and his delegates,
5 U.S. C. §302(b)(1); 42 U. S. C. §2472(a), have the authority
to discipline agency employees. Brief for Respondent
AFGE 15-16. If OIG’s investigator did mention that P
could face discipline, he was either simply stating a fact or
clearly acting ultra vires. OIG has no authority to discipline
or otherwise control agency employees. Since the mere in-
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vocation of agency management’s authority is not enough to
vest that authority with OIG’s investigator, the argument,
then, must be that it was reasonable for P to believe that
OIG’s investigator might have the ability to exercise agency
management’s authority. That is a question we simply can-
not answer on this record. And more important, I do not
think that § 7114(a)(2)(B) can be read to have its applicability
turn on an after-the-fact assessment of interviewees’ subjec-
tive perceptions, or even an assessment of their reasonable
beliefs.

In light of the Inspector General’s independence—guaran-
teed by statute and commonly understood as a practical real-
ity—an investigator employed within NASA’s OIG will not,
in the usual course, represent NASA’s management within
the meaning of §7114(a)(2)(B). Perhaps there are excep-
tional cases where, under some unusual combination of facts,
investigators of the OIG might be said to represent agency
management, as the statute requires. Cf. FLRA v. United
States Dept. of Justice, 137 F. 3d 683, 690-691 (CA2 1997)
(“So long as the OIG agent is questioning an employee for
bona fide purposes within the authority of the [Inspector
General Act] and not merely accommodating the agency by
conducting interrogation of the sort traditionally performed
by agency supervisory staff in the course of carrying out
their personnel responsibilities, the OIG agent is not a ‘rep-
resentative’ of the employee’s agency for purposes of section
7114(a)(2)(B)”), cert. pending, No. 98-667. This case, how-
ever, certainly does not present such facts. For the forego-
ing reasons, I respectfully dissent.
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The Commonwealth of Virginia charged petitioner with capital murder
and related crimes. Because an open file policy gave petitioner access
to all of the evidence in the prosecutor’s files, petitioner’s counsel did
not file a pretrial motion for discovery of possible exculpatory evidence.
At the trial, Anne Stoltzfus gave detailed eyewitness testimony about
the crimes and petitioner’s role as one of the perpetrators. The prose-
cutor failed to disclose exculpatory materials in the police files, consist-
ing of notes taken by a detective during interviews with Stoltzfus, and
letters written by Stoltzfus to the detective, that cast serious doubt on
significant portions of her testimony. The jury found petitioner guilty,
and he was sentenced to death. The Virginia Supreme Court affirmed.
In subsequent state habeas corpus proceedings, petitioner advanced an
ineffective-assistance-of-counsel claim based, in part, on trial counsel’s
failure to file a motion under Brady v. Maryland, 373 U. S. 83, for disclo-
sure of all exculpatory evidence known to the prosecution or in its pos-
session. In response, the Commonwealth asserted that such a motion
was unnecessary because of the prosecutor’s open file policy. The trial
court denied relief. The Virginia Supreme Court affirmed. Petitioner
then filed a federal habeas petition and was granted access to the excul-
patory Stoltzfus materials for the first time. The District Court va-
cated petitioner’s capital murder conviction and death sentence on the
grounds that the Commonwealth had failed to disclose those materials
and that petitioner had not, in consequence, received a fair trial. The
Fourth Circuit reversed because petitioner had procedurally defaulted
his Brady claim by not raising it at his trial or in the state collateral
proceedings. In addition, the Fourth Circuit concluded that the claim
was, in any event, without merit.

Held: Although petitioner has demonstrated cause for failing to raise a
Brady claim, Virginia did not violate Brady and its progeny by failing
to disclose exculpatory evidence to petitioner. Pp. 280-296.

(@) There are three essential components of a true Brady violation:
the evidence at issue must be favorable to the accused, either because
it is exculpatory, or because it is impeaching; that evidence must have
been suppressed by the State, either willfully or inadvertently; and
prejudice must have ensued. The record in this case unquestionably
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establishes two of those components. The contrast between (a) the ter-
rifying incident that Stoltzfus confidently described in her testimony
and (b) her initial statement to the detective that the incident seemed
a trivial episode suffices to establish the impeaching character of the
undisclosed documents. Moreover, with respect to some of those docu-
ments, there is no dispute that they were known to the Commonwealth
but not disclosed to trial counsel. It is the third component—whether
petitioner has established the necessary prejudice—that is the most dif-
ficult element of the claimed Brady violation here. Because petitioner
acknowledges that his Brady claim is procedurally defaulted, this Court
must first decide whether that default is excused by an adequate show-
ing of cause and prejudice. In this case, cause and prejudice parallel
two of the three components of the alleged Brady violation itself. The
suppression of the Stoltzfus documents constitutes one of the causes for
the failure to assert a Brady claim in the state courts, and unless those
documents were “material” for Brady purposes, see 373 U.S., at 87,
their suppression did not give rise to sufficient prejudice to overcome
the procedural default. Pp. 280-282.

(b) Petitioner has established cause for failing to raise a Brady claim
prior to federal habeas because (a) the prosecution withheld exculpatory
evidence; (b) petitioner reasonably relied on the prosecution’s open file
policy as fulfilling the prosecution’s duty to disclose such evidence; and
(c) the Commonwealth confirmed petitioner’s reliance on the open file
policy by asserting during state habeas proceedings that petitioner had
already received everything known to the government. See Murray v.
Carrier, 477 U. S. 478, 488, and Amadeo v. Zant, 486 U. S. 214, 222.
Gray v. Netherland, 518 U. S. 152, and McCleskey v. Zant, 499 U. S. 467,
distinguished. This Court need not decide whether any one or two of
the foregoing factors would be sufficient to constitute cause, since the
combination of all three surely suffices. Pp. 282-289.

(c) However, in order to obtain relief, petitioner must convince this
Court that there is a reasonable probability that his conviction or sen-
tence would have been different had the suppressed documents been
disclosed to the defense. The adjective is important. The question is
not whether the defendant would more likely than not have received a
different verdict with the suppressed evidence, but whether in its ab-
sence he received a fair trial, understood as a trial resulting in a verdict
worthy of confidence. Kyles v. Whitley, 514 U.S. 419, 434. Here,
other evidence in the record provides strong support for the conclusion
that petitioner would have been convicted of capital murder and sen-
tenced to death, even if Stoltzfus had been severely impeached or her
testimony excluded entirely. Notwithstanding the obvious significance
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of that testimony, therefore, petitioner cannot show prejudice sufficient
to excuse his procedural default. Pp. 289-296.

149 F. 3d 1170, affirmed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, GINSBURG, and BREYER, JJ., joined in full,
in which KENNEDY and SOUTER, JJ., joined as to Part III, and in which
THOMAS, J., joined as to Parts I and IV. SOUTER, J., filed an opinion con-
curring in part and dissenting in part, in which KENNEDY, J., joined as to
Part II, post, p. 296.

Miguel A. Estrada argued the cause for petitioner. With
him on the briefs were Barbara L. Hartung, Mark E. Olive,
and John H. Blume.

Pamela A. Rumpz, Assistant Attorney General of Vir-
ginia, argued the cause for respondent. With her on the
brief was Mark L. Earley, Attorney General.*

JUSTICE STEVENS delivered the opinion of the Court.t

The District Court for the Eastern District of Virginia
granted petitioner’s application for a writ of habeas corpus
and vacated his capital murder conviction and death sentence
on the grounds that the Commonwealth had failed to disclose
important exculpatory evidence and that petitioner had not,
in consequence, received a fair trial. The Court of Appeals
for the Fourth Circuit reversed because petitioner had not
raised his constitutional claim at his trial or in state collat-
eral proceedings. In addition, the Fourth Circuit concluded
that petitioner’s claim was, “in any event, without merit.”
App. 418, n. 8! Finding the legal question presented by this

*Gerald T. Zerkin filed a brief for the National Association of Criminal
Defense Lawyers et al. as amici curiae urging reversal.

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.

TJUSTICE THOMAS joins Parts I and IV of this opinion. JUSTICE KEN-
NEDY joins Part III.

! The opinion of the Court of Appeals is unreported. The judgment
order is reported, Strickler v. Pruett, 149 F. 3d 1170 (CA4 1998). The
opinion of the District Court is also unreported.
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case considerably more difficult than the Fourth Circuit, we
granted certiorari, 525 U.S. 809 (1998), to consider (1)
whether the Commonwealth violated Brady v. Maryland,
373 U. S. 83 (1963), and its progeny; (2) whether there was
an acceptable “cause” for petitioner’s failure to raise this
claim in state court; and (3), if so, whether he suffered preju-
dice sufficient to excuse his procedural default.

I

In the early evening of January 5, 1990, Leanne Whitlock,
an African-American sophomore at James Madison Univer-
sity, was abducted from a local shopping center and robbed
and murdered. In separate trials, both petitioner and Ron-
ald Henderson were convicted of all three offenses. Hen-
derson was convicted of first-degree murder, a noncapital of-
fense, whereas petitioner was convicted of capital murder
and sentenced to death.?

At both trials, a woman named Anne Stoltzfus testified
in vivid detail about Whitlock’s abduction. The exculpatory
material that petitioner claims should have been disclosed
before trial includes documents prepared by Stoltzfus, and
notes of interviews with her, that impeach significant por-
tions of her testimony. We begin, however, by noting that,
even without the Stoltzfus testimony, the evidence in the rec-
ord was sufficient to establish petitioner’s guilt on the mur-
der charge. Whether petitioner would have been convicted
of capital murder and received the death sentence if she had
not testified, or if she had been sufficiently impeached, is less
clear. To put the question in context, we review the trial
testimony at some length.

The Testimony at Trial

At about 4:30 p.m. on January 5, 1990, Whitlock borrowed
a 1986 blue Mercury Lynx from her boyfriend, John Dean,

2 Petitioner was tried in May 1990. Henderson fled the Commonwealth
and was later apprehended in Oregon. He was tried in March 1991.
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who worked in the Valley Shopping Mall in Harrisonburg,
Virginia. At about 6:30 or 6:45 p.m., she left her apartment,
intending to return the car to Dean at the mall. She did not
return the car and was not again seen alive by any of her
friends or family.

Petitioner’s mother testified that she had driven petitioner
and Henderson to Harrisonburg on January 5. She also tes-
tified that petitioner always carried a hunting knife that had
belonged to his father. Two witnesses, a friend of Hender-
son’s and a security guard, saw petitioner and Henderson at
the mall that afternoon. The security guard was informed
around 3:30 p.m. that two men, one of whom she identified at
trial as petitioner, were attempting to steal a car in the park-
ing lot. She had them under observation during the remain-
der of the afternoon but lost sight of them at about 6:45.

At approximately 7:30 p.m., a witness named Kurt Massie
saw the blue Lynx at a location in Augusta County about 25
miles from Harrisonburg and a short distance from the corn-
field where Whitlock’s body was later found. Massie identi-
fied petitioner as the driver of the vehicle; he also saw a
white woman in the front seat and another man in the back.
Massie noticed that the car was muddy, and that it turned
off Route 340 onto a dirt road.

At about 8 p.m., another witness saw the Lynx at Buddy’s
Market, with two men sitting in the front seat. The witness
did not see anyone else in the car. At approximately 9 p.m.,
petitioner and Henderson arrived at Dice’s Inn, a bar in
Staunton, Virginia, where they stayed for about four or five
hours. They danced with several women, including four
prosecution witnesses: Donna Kay Tudor, Nancy Simmons,
Debra Sievers, and Carolyn Brown. While there, Hender-
son gave Nancy Simmons a watch that had belonged to Whit-
lock. Petitioner spent most of his time with Tudor, who was
later arrested for grand larceny based on her possession of
the blue Lynx.
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These four women all testified that Tudor had arrived at
Dice’s at about 8 p.m. Three of them noticed nothing un-
usual about petitioner’s appearance, but Tudor saw some
blood on his jeans and a cut on his knuckle. Tudor also testi-
fied that she, Henderson, and petitioner left Dice’s together
after it closed to search for marijuana. Henderson was driv-
ing the blue Lynx, and petitioner and Tudor rode in back.
Tudor related that petitioner was leaning toward Henderson
and talking with him; she overheard a crude conversation
that could reasonably be interpreted as describing the as-
sault and murder of a black person with a “rock crusher.”
Tudor stated that petitioner made a statement that implied
that he had killed someone, so the person “wouldn’t give him
no more trouble.” App. 99. Tudor testified that while she,
petitioner, and Henderson were driving around, petitioner
took out his knife and threatened to stab Henderson because
he was driving recklessly. Petitioner then began driving.

At about 4:30 or 5 a.m. on January 6, petitioner drove Hen-
derson to Kenneth Workman’s apartment in Timberville.?
Henderson went inside to get something, and petitioner and
Tudor drove off without waiting for him. Workman testified
that Henderson had blood on his pants and stated he had
killed a black person.

Petitioner and Tudor then drove to a motel in Blue Ridge.
A day or two later they went to Virginia Beach, where they
spent the rest of the week. Petitioner gave Tudor pearl ear-
rings that Whitlock had been wearing when she was last
seen. Tudor saw Whitlock’s driver’s license and bank card
in the glove compartment of the car. Tudor testified that
petitioner unsuccessfully attempted to use Whitlock’s bank
card when they were in Virginia Beach.

When petitioner and Tudor returned to Augusta County,
they abandoned the blue Lynx. On January 11, the police
identified the car as Dean’s, and found petitioner’s and Tu-

3Workman was called as a defense witness.
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dor’s fingerprints on both the inside and the outside of the
car. They also found shoe impressions that matched the
soles of shoes belonging to petitioner. Inside the car, they
retrieved a jacket that contained identification papers be-
longing to Henderson.

The police also recovered a bag at petitioner’s mother’s
house that Tudor testified she and petitioner had left when
they returned from Virginia Beach. The bag contained,
among other items, three identification cards belonging to
Whitlock and a black “tank top” shirt that was later found
to have human blood and semen stains on it. Tr. 707.

On January 13, a farmer called the police to advise them
that he had found Henderson’s wallet; a search of the area
led to the discovery of Whitlock’s frozen, nude, and battered
body. A 69-pound rock, spotted with blood, lay nearby. Fo-
rensic evidence indicated that Whitlock’s death was caused
by “multiple blunt force injuries to the head.” App. 109.
The location of the rock and the human blood on the rock
suggested that it had been used to inflict these injuries.
Based on the contents of Whitlock’s stomach, the medical
examiner determined that she died fewer than six hours
after she had last eaten.*

A number of Caucasian hair samples were found at the
scene, three of which were probably petitioner’s. Given the
weight of the rock, the prosecution argued that one of the
killers must have held the victim down while the other
struck her with the murder weapon.

Donna Tudor’s estranged husband, Jay Tudor, was called
by the defense and testified that in March she had told him
that she was present at the murder scene and that petitioner
did not participate in the murder. Jay Tudor’s testimony
was inconsistent in several respects with that of other wit-
nesses. For example, he testified that several days elapsed

4Whitlock’s roommate testified that Whitlock had dinner at 6 p.m. on
January 5, 1990, just before she left for the mall to return Dean’s car.
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between the time that petitioner, Henderson, and Donna
Tudor picked up Whitlock and the time of Whitlock’s murder.

Amnne Stoltzfus’ Testimony

Anne Stoltzfus testified that on two occasions on January
5 she saw petitioner, Henderson, and a blonde girl inside the
Harrisonburg mall, and that she later witnessed their abduc-
tion of Whitlock in the parking lot. She did not call the
police, but a week and a half after the incident she discussed
it with classmates at James Madison University, where both
she and Whitlock were students. One of them called the
police. The next night a detective visited her, and the fol-
lowing morning she went to the police station and told her
story to Detective Claytor, a member of the Harrisonburg
City Police Department. Detective Claytor showed her
photographs of possible suspects, and she identified peti-
tioner and Henderson “with absolute certainty” but stated
that she had a slight reservation about her identification of
the blonde woman. Id., at 56.

At trial, Stoltzfus testified that, at about 6 p.m. on January
5, she and her 14-year-old daughter were in the Music Land
store in the mall looking for a compact disc. While she was
waiting for assistance from a clerk, petitioner, whom she de-
scribed as “Mountain Man,” and the blonde girl entered.’

5She testified to their appearances in great detail. She stated that peti-
tioner had “a kind of multi layer look.” He wore a grey T-shirt with a
Harley Davidson insignia on it. The prosecutor showed Stoltzfus the
shirt, stained with blood and semen, that the police had discovered at
petitioner’s mother’s house. He asked if it were the same shirt she saw
petitioner wearing at the mall. She replied, “That could have been it.”
App. 37, 39. Henderson “had either a white or light colored shirt, prob-
ably a short sleeve knit shirt and his pants were neat. They weren’t just
old blue jeans. They may have been new blue jeans or it may have just
been more dressy slacks of some sort.” Id., at 37. The woman “had
blonde hair, it was kind of in a shaggy cut down the back. She had blue
eyes, she had a real sweet smile, kind of a small mouth. Just a touch of
freckles on her face.” Id., at 60.
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Because petitioner was “revved up” and “very impatient,”
she was frightened and backed up, bumping into Henderson
(wWhom she called “Shy Guy”), and thought she felt something
hard in the pocket of his coat. Id., at 36-37.

Stoltzfus left the store, intending to return later. At
about 6:45, while heading back toward Music Land, she again
encountered the threesome: “Shy Guy” walking by himself,
followed by the girl, and then “Mountain Man” yelling
“Donna, Donna, Donna.” The girl bumped into Stoltzfus
and then asked for directions to the bus stop.® The three
then left.

At first Stoltzfus tried to follow them because of her con-
cern about petitioner’s behavior, but she “lost him” and then
headed back to Music Land. The clerk had not returned, so
she and her daughter went to their car. While driving to
another store, they saw a shiny dark blue car. The driver
was “beautiful,” “well dressed and she was happy, she was
singing . ...” Id., at 41. When the blue car was stopped
behind a minivan at a stop sign, Stoltzfus saw petitioner for
the third time.

She testified:

“‘Mountain Man’ came tearing out of the Mall entrance
door and went up to the driver of the van and . . . was
just really mad and ran back and banged on back of
the backside of the van and then went back to the Mall
entrance wall where ‘Shy Guy’ and ‘Blonde Girl’ was
standing . ... [T]hen we left [and before the van and a
white pickup truck could turn] ‘Mountain Man’ came out
again . ...” Id., at 42-43.

After first going to the passenger side of the pickup truck,
petitioner came back to the black girl’s car, “pounded on” the
passenger window, shook the car, yanked the door open and
jumped in. When he motioned for “Blonde Girl” and “Shy

6 Stoltzfus stated that the girl caught a button in Stoltzfus’ “open weave
sweater, which is why I remember her attire.” Id., at 39.
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Guy” to get in, the driver stepped on the gas and “just laid
on the horn” but she could not go because there were people
walking in front of the car. The horn “blew a long time”
and petitioner

“started hitting her . . . on the left shoulder, her right
shoulder and then it looked like to me that he started
hitting her on the head and I was, I just became con-
cerned and upset. So I beeped, honked my horn and
then she stopped honking the horn and he stopped hit-
ting her and opened the door again and the ‘Blonde Girl’
got in the back and ‘Shy Guy’ followed and got behind
him.” Id., at 44-45.

Stoltzfus pulled her car up parallel to the blue car, got out
for a moment, got back in, and leaned over to ask repeatedly
if the other driver was “O.K.” The driver looked “frozen”
and mouthed an inaudible response. Stoltzfus started to
drive away and then realized “the only word that it could
possibly be, was help.” Id., at 47. The blue car then drove
slowly around her, went over the curb with its horn honking,
and headed out of the mall. Stoltzfus briefly followed, told
her daughter to write the license number on a “3x4 [inch]
index card,”” and then left for home because she had an
empty gas tank and “three kids at home waiting for supper.”
Id., at 48-49.

At trial Stoltzfus identified Whitlock from a picture as the
driver of the car and pointed to petitioner as “Mountain
Man.” When asked if pretrial publicity about the murder
had influenced her identification, Stoltzfus replied “abso-
lutely not.” She explained:

“[Flirst of all, I have an exceptionally good memory. I
had very close contact with [petitioner] and he made an

7“1 said to my fourteen[-year-Jold daughter, write down the license num-
ber, you know, it was West Virginia, NKA 243 and I said help me to re-
member, ‘No Kids Alone 243,” and I said remember, 243 is my age.” Id.,
at 48.
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emotional impression with me because of his behavior
and I, he caught my attention and I paid attention. So
I have absolutely no doubt of my identification.” Id.,
at 58.

The Commonwealth did not produce any other witnesses
to the abduction. Stoltzfus’ daughter did not testify.

The Stoltzfus Documents

The materials that provide the basis of petitioner’s Brady
claim consist of notes taken by Detective Claytor during his
interviews with Stoltzfus, and letters written by Stoltzfus
to Claytor. They cast serious doubt on Stoltzfus’ confident
assertion of her “exceptionally good memory.” Because the
content of the documents is critical to petitioner’s procedural
and substantive claims, we summarize their content.

Exhibit 1% is a handwritten note prepared by Detective
Claytor after his first interview with Stoltzfus on January
19, 1990, just two weeks after the crime. The note indicates
that she could not identify the black female vietim. The
only person Stoltzfus apparently could identify at this time
was the white female. Id., at 306.

Exhibit 2 is a document prepared by Detective Claytor
some time after February 1. It contains a summary of his
interviews with Stoltzfus conducted on January 19 and Janu-
ary 20, 1990.° At that time “she was not sure whether she
could identify the white males but felt sure she could identify
the white female.”

8 These materials were originally attached to an affidavit submitted with
petitioner’s motion for summary judgment on his federal petition for ha-
beas corpus. Because both the District Court and the Court of Appeals
referred to the documents by their exhibit numbers, we have done the
same.

9 As the District Court pointed out, however, it omits reference to the
fact that Stoltzfus originally said that she could not identify the victim—
a fact recorded in his handwritten notes. Id., at 387.
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Exhibit 3 is entitled “Observations” and includes a sum-
mary of the abduction.

Exhibit 4 is a letter written by Stoltzfus to Claytor three
days after their first interview “to clarify some of my confu-
sion for you.” The letter states that she had not remem-
bered being at the mall, but that her daughter had helped
jog her memory. Her description of the abduction includes
the comment: “I have a very vague memory that I'm not
sure of. It seems as if the wild guy that I saw had come
running through the door and up to a bus as the bus was
pulling off. . . . Then the guy I saw came running up to the
black girl’s window. Were those 2 memories the same per-
son?” Id., at 316. In a postscript she noted that her daugh-
ter “doesn’t remember seeing the 3 people get into the black
girl'scar....” Ibid.

Exhibit 5 is a note to Claytor captioned “My Impressions
of “The Car,”” which contains three paragraphs describing
the size of the car and comparing it with Stoltzfus’ Volkswa-
gen Rabbit, but not mentioning the license plate number that
she vividly recalled at the trial. Id., at 317-318.

Exhibit 6 is a brief note from Stoltzfus to Claytor dated
January 25, 1990, stating that after spending several hours
with John Dean, Whitlock’s boyfriend, “looking at current
photos,” she had identified Whitlock “beyond a shadow of a
doubt.” ! [d., at 318. The District Court noted that by the
time of trial her identification had been expanded to include
a description of her clothing and her appearance as a college
kid who was “singing” and “happy.” Id., at 387-388.

Exhibit 7 is a letter from Stoltzfus to Detective Claytor,
dated January 16, 1990, in which she thanks him for his “pa-
tience with my sometimes muddled memories.” She states
that if the student at school had not called the police, “I
never would have made any of the associations that you
helped me make.” Id., at 321.

10 Stoltzfus’ trial testimony made no mention of her meeting with Dean.
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In Exhibit 8, which is undated and summarizes the events
described in her trial testimony, Stoltzfus commented:

“So where is the 3x4 card? . .. It would have been
very nice if I could have remembered all this at the time
and had simply gone to the police with the information.
But I totally wrote this off as a trivial episode of college
kids carrying on and proceeded with my own full-time
college load at JMU. . .. Monday, January 15th. I was
cleaning out my car and found the 3x4 card. I tore it
into little pieces and put it in the bottom of a trash bag.”
Id., at 326.

There is a dispute between the parties over whether peti-
tioner’s counsel saw Exhibits 2, 7, and 8 before trial. The
prosecuting attorney conceded that he himself never saw Ex-
hibits 1, 3, 4, 5, and 6 until long after petitioner’s trial, and
they were not in the file he made available to petitioner.!!
For purposes of this case, therefore, we assume that peti-
tioner proceeded to trial without having seen Exhibits 1, 3,
4,5, and 6.1

1 The prosecutor recalled that Exhibits 2, 7, and 8 had been in his open
file, id., at 365-368, but the lawyer who represented Henderson at his trial
swore that they were not in the file, id., at 330; the recollection of petition-
er’s trial counsel was somewhat equivocal. Lead defense counsel was
sure he had not seen the documents, id., at 300, while petitioner’s other
lawyer signed an affidavit to the effect that he does “remember the infor-
mation contained in [the documents]” but “cannot recall if I have seen
these specific documents,” id., at 371.

12 Although the parties have not advanced an explanation for the non-
disclosure of the documents, perhaps it was an inadvertent consequence
of the fact that Harrisonburg is in Rockingham County and the trial was
conducted by the Augusta County prosecutor. We note, however, that
the prosecutor is responsible for “any favorable evidence known to the
others acting on the government’s behalf in the case, including the police.”
Kyles v. Whitley, 514 U. S. 419, 437 (1995). Thus, the Commonwealth,
through its prosecutor, is charged with knowledge of the Stoltzfus materi-
als for purposes of Brady v. Maryland, 373 U. S. 83 (1963).
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State Proceedings

Petitioner was tried in Augusta County, where Whitlock’s
body was found, on charges of capital murder, robbery, and
abduction. Because the prosecutor maintained an open file
policy, which gave petitioner’s counsel access to all of the
evidence in the Augusta County prosecutor’s files,'® petition-
er’s counsel did not file a pretrial motion for discovery of
possible exculpatory evidence.!* In closing argument, peti-
tioner’s lawyer effectively conceded that the evidence was
sufficient to support the robbery and abduction charges, as
well as the lesser offense of first-degree murder, but argued
that the evidence was insufficient to prove that petitioner
was guilty of capital murder. Id., at 192-193.

The judge instructed the jury that petitioner could be
found guilty of the capital charge if the evidence established
beyond a reasonable doubt that he “jointly participated in
the fatal beating” and “was an active and immediate partici-

3Tn the federal habeas proceedings, the prosecutor gave the following
sworn answer to an interrogatory requesting him to state what materials
were disclosed by him to defense counsel pursuant to Brady: “I disclosed
my entire prosecution file to Strickler’s defense counsel prior to Strickler’s
trial by allowing him to inspect my entire prosecution file including, but
not limited to, all police reports in the file and all witness statements in
the file.” App. 368. Petitioner’s trial counsel had shared the prosecutor’s
understanding of the “open file” policy. In an affidavit filed in the state
habeas proceeding, they stated that they “thoroughly investigated” peti-
tioner’s case. “In this we were aided by the prosecutor’s office, which
gave us full access to their files and the evidence they intended to present.
We made numerous visits to their office to examine these files.... Asa
result of this cooperation, they introduced nothing at trial of which we
were previously unaware.” Id., at 223.

1“4 Tn its pleadings on state habeas, the Commonwealth explained: “From
the inception of this case, the prosecutor’s files were open to the petition-
er’s counsel. Each of the petitioner’s attorneys made numerous visits to
the prosecutor’s offices and reviewed all the evidence the Commonwealth
intended to present. . . . Given that counsel were voluntarily given full
disclosure of everything known to the government, there was no need for
a formal [Brady] motion.” Id., at 212-213.
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pant in the act or acts that caused the victim’s death.” Id.,
at 160-161. The jury found petitioner guilty of abduction,
robbery, and capital murder. Id., at 200-201. After listen-
ing to testimony and arguments presented during the sen-
tencing phase, the jury made findings of “vileness” and “fu-
ture dangerousness,” and unanimously recommended the
death sentence that the judge later imposed.

The Virginia Supreme Court affirmed the conviction and
sentence. Strickler v. Commonwealth, 241 Va. 482, 404
S. E. 2d 227 (1991). It held that the trial court had properly
instructed the jury on the “joint perpetrator” theory of capi-
tal murder and that the evidence, viewed most favorably in
support of the verdict, amply supported the prosecution’s
theory that both petitioner and Henderson were active par-
ticipants in the actual killing.!?

In December 1991, the Augusta County Circuit Court ap-
pointed new counsel to represent petitioner in state habeas
corpus proceedings. State habeas counsel advanced an

15“The Commonwealth’s theory of the case was that Strickler and Hen-
derson had acted jointly to accomplish the actual killing. It contended at
trial, and argues on appeal, that the physical evidence points to a violent
struggle between the assailants and the victim, in which Strickler’s hair
had actually been torn out by the roots. Although Leanne had been
beaten and kicked, none of her injuries would have been sufficient to im-
mobilize her until her skull was crushed with the 69-pound rock. Be-
cause, the Commonwealth’s argument goes, the rock had been dropped on
her head at least twice, while she was on the ground, leaving two blood-
stained depressions in the frozen earth, it would have been necessary that
she be held down by one assailant while the other lifted the rock and
dropped it on her head.

“The weight and dimensions of the 69-pound bloodstained rock, which
was introduced in evidence as an exhibit, made it apparent that a single
person could not have lifted it and dropped or thrown it while simultane-
ously holding the victim down. The bloodstains on Henderson’s jacket as
well as on Strickler’s clothing further tended to corroborate the Common-
wealth’s theory that the two men had been in the immediate presence of
the victim’s body when the fatal blows were struck and, hence, had jointly
participated in the killing.”  Strickler, 241 Va., at 494, 404 S. E. 2d, at 235.
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ineffective-assistance-of-counsel claim based, in part, on trial
counsel’s failure to file a motion under Brady v. Maryland,
373 U. S. 83 (1963), “to have the Commonwealth disclose to
the defense all exculpatory evidence known to it—or in its
possession.”  App. 205-206. In answer to that claim, the
Commonwealth asserted that such a motion was unnecessary
because the prosecutor had maintained an open file policy.!
The Circuit Court dismissed the petition, and the State
Supreme Court affirmed. Strickler v. Murray, 249 Va.
120, 452 S. E. 2d 648 (1995).

Federal Habeas Corpus Proceedings

In March 1996, petitioner filed a federal habeas corpus
petition in the Eastern District of Virginia. The District
Court entered a sealed, ex parte order granting petitioner’s
counsel the right to examine and to copy all of the police and
prosecution files in the case. Record, Doc. No. 20. That
order led to petitioner’s counsel’s first examination of the
Stoltzfus materials, described supra, at 273-275.

Based on the discovery of those exhibits, petitioner for the
first time raised a direct claim that his conviction was invalid
because the prosecution had failed to comply with the rule
of Brady v. Maryland. The District Court granted the
Commonwealth’s motion to dismiss all claims except for peti-
tioner’s contention that the Commonwealth violated Brady,
that he received ineffective assistance of counsel,'” and that
he was denied due process of law under the Fifth and Four-
teenth Amendments. In its order denying the Common-
wealth’s motion to dismiss, the District Court found that
petitioner had “demonstrated cause for his failure to raise
this claim earlier [because] [d]efense counsel had no inde-
pendent access to this material and the Commonwealth re-
peatedly withheld it throughout Petitioner’s state habeas
proceeding.” App. 287.

16 See n. 14, supra.
" Petitioner later voluntarily dismissed this claim. App. 384.
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After reviewing the Stoltzfus materials, and making the
assumption that the three disputed exhibits had been avail-
able to the defense, the District Court concluded that the
failure to disclose the other five was sufficiently prejudicial
to undermine confidence in the jury’s verdict. Id., at 396.
It granted summary judgment to petitioner and granted
the writ.

The Court of Appeals vacated in part and remanded. It
held that petitioner’s Brady claim was procedurally de-
faulted because the factual basis for the claim was available
to him at the time he filed his state habeas petition. Given
that he knew that Stoltzfus had been interviewed by Harri-
sonburg police officers, the court opined that “reasonably
competent counsel would have sought discovery in state
court” of the police files, and that in response to this “simple
request, it is likely the state court would have ordered the
production of the files.” App. 421. Therefore, the Court of
Appeals reasoned, it could not address the Brady claim un-
less petitioner could demonstrate both cause and actual
prejudice.

Under Fourth Circuit precedent a party “cannot establish
cause to excuse his default if he should have known of such
claims through the exercise of reasonable diligence.” App.
423 (citing Stockton v. Murray, 41 F. 3d 920, 925 (1994)).
Having already decided that the claim was available to rea-
sonably competent counsel, the Fourth Circuit stated that
the basis for finding procedural default also foreclosed a
finding of cause. Moreover, the Court of Appeals reasoned,
petitioner could not fault his trial lawyers’ failure to make a
Brady claim because they reasonably relied on the prosecu-
tor’s open file policy. App. 423-424.18

As an alternative basis for decision, the Court of Appeals
also held that petitioner could not establish prejudice be-

8 For reasons we do not entirely understand, the Court of Appeals thus
concluded that, while it was reasonable for trial counsel to rely on the
open file policy, it was unreasonable for postconviction counsel to do so.
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cause “the Stoltzfus materials would have provided little or
no help . . . in either the guilt or sentencing phases of the
trial.” Id., at 425. With respect to guilt, the court noted
that Stoltzfus’ testimony was not relevant to petitioner’s ar-
gument that he was only guilty of first-degree murder rather
than capital murder because Henderson, rather than he,
actually killed Whitlock. With respect to sentencing, the
court concluded that her testimony “was of no import” be-
cause the findings of future dangerousness and vileness
rested on other evidence. Finally, the court noted that even
if it could get beyond the procedural default, the Brady claim
would fail on the merits because of the absence of prejudice.
App. 425, n. 11. The Court of Appeals, therefore, reversed
the District Court’s judgment and remanded the case with
instructions to dismiss the petition.

II

The first question that our order granting certiorari di-
rected the parties to address is whether the Commonwealth
violated the Brady rule. We begin our analysis by identify-
ing the essential components of a Brady violation.

In Brady, this Court held “that the suppression by the
prosecution of evidence favorable to an accused upon request
violates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.” 373 U.S., at 87. We have since
held that the duty to disclose such evidence is applicable even
though there has been no request by the accused, United
States v. Agurs, 427 U. S. 97, 107 (1976), and that the duty
encompasses impeachment evidence as well as exculpatory
evidence, United States v. Bagley, 473 U. S. 667, 676 (1985).
Such evidence is material “if there is a reasonable probability
that, had the evidence been disclosed to the defense, the re-
sult of the proceeding would have been different.” Id., at
682; see also Kyles v. Whitley, 514 U. S. 419, 433-434 (1995).
Moreover, the rule encompasses evidence “known only to po-



Cite as: 527 U. S. 263 (1999) 281

Opinion of the Court

lice investigators and not to the prosecutor.” Id., at 438.
In order to comply with Brady, therefore, “the individual
prosecutor has a duty to learn of any favorable evidence
known to the others acting on the government’s behalf in
this case, including the police.” Kyles, 514 U. S., at 4317.

These cases, together with earlier cases condemning the
knowing use of perjured testimony,' illustrate the special
role played by the American prosecutor in the search for
truth in criminal trials. Within the federal system, for ex-
ample, we have said that the United States Attorney is “the
representative not of an ordinary party to a controversy, but
of a sovereignty whose obligation to govern impartially is as
compelling as its obligation to govern at all; and whose inter-
est, therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done.” Berger v. United
States, 295 U. S. 78, 88 (1935).

This special status explains both the basis for the prosecu-
tion’s broad duty of disclosure and our conclusion that not
every violation of that duty necessarily establishes that the
outcome was unjust. Thus the term “Brady violation” is
sometimes used to refer to any breach of the broad obligation
to disclose exculpatory evidence2—that is, to any suppres-
sion of so-called “Brady material”’—although, strictly speak-
ing, there is never a real “Brady violation” unless the nondis-
closure was so serious that there is a reasonable probability
that the suppressed evidence would have produced a differ-
ent verdict. There are three components of a true Brady
violation: The evidence at issue must be favorable to the ac-

9 See, e. g., Mooney v. Holohan, 294 U. S. 103, 112 (1935) (per curiam);
Pyle v. Kansas, 317 U. S. 213, 216 (1942); Napue v. Illinots, 360 U. S. 264,
269-270 (1959).

20 Consider, for example, this comment in the dissenting opinion in Kyles
v. Whitley: “It is petitioner’s burden to show that in light of all the evi-
dence, including that untainted by the Brady violation, it is reasonably
probable that a jury would have entertained a reasonable doubt regarding
petitioner’s guilt.” 514 U. S,, at 460 (opinion of SCALIA, J.).
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cused, either because it is exculpatory, or because it is im-
peaching; that evidence must have been suppressed by the
State, either willfully or inadvertently; and prejudice must
have ensued.

Two of those components are unquestionably established
by the record in this case. The contrast between (a) the
terrifying incident that Stoltzfus confidently described in her
testimony and (b) her initial perception of that event “as a
trivial episode of college kids carrying on” that her daughter
did not even notice, suffices to establish the impeaching char-
acter of the undisclosed documents.?® Moreover, with re-
spect to at least five of those documents, there is no dispute
about the fact that they were known to the Commonwealth
but not disclosed to trial counsel. It is the third compo-
nent—whether petitioner has established the prejudice nec-
essary to satisfy the “materiality” inquiry—that is the most
difficult element of the claimed Brady violation in this case.

Because petitioner acknowledges that his Brady claim is
procedurally defaulted, we must first decide whether that
default is excused by an adequate showing of cause and prej-
udice. In this case, cause and prejudice parallel two of the
three components of the alleged Brady violation itself. The
suppression of the Stoltzfus documents constitutes one of the
causes for the failure to assert a Brady claim in the state
courts, and unless those documents were “material” for
Brady purposes, their suppression did not give rise to suffi-
cient prejudice to overcome the procedural default.

III

Respondent expressly disavows any reliance on the fact
that petitioner’s Brady claim was not raised at trial. Brief

21'We reject respondent’s contention that these documents do not fall
under Brady because they were “inculpatory.” Brief for Respondent 41.
Our cases make clear that Brady’s disclosure requirements extend to ma-
terials that, whatever their other characteristics, may be used to impeach
a witness. United States v. Bagley, 473 U. S. 667, 676 (1985).
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for Respondent 17-18, n. 6. He states that the Common-
wealth has consistently argued “that the claim is defaulted
because it could have been raised on state habeas corpus
through the exercise of due diligence, but was not.” Ibid.
Despite this concession, it is appropriate to begin the analy-
sis of the “cause” issue by explaining why petitioner’s rea-
sons for failing to raise his Brady claim at trial are accept-
able under this Court’s cases.

Three factors explain why trial counsel did not advance
this claim: The documents were suppressed by the Common-
wealth; the prosecutor maintained an open file policy;?? and
trial counsel were not aware of the factual basis for the
claim. The first and second factors—i. e., the nondisclosure
and the open file policy—are both fairly characterized as con-
duct attributable to the Commonwealth that impeded trial
counsel’s access to the factual basis for making a Brady
claim® As we explained in Mwrray v. Carrier, 477 U. S.
478, 488 (1986), it is just such factors that ordinarily establish
the existence of cause for a procedural default.?

22While the precise dimensions of an “open file policy” may vary from
jurisdiction to jurisdiction, in this case it is clear that the prosecutor’s use
of the term meant that his entire prosecution file was made available to
the defense. App. 368; see also n. 13, supra.

2 We certainly do not criticize the prosecution’s use of the open file pol-
icy. We recognize that this practice may increase the efficiency and the
fairness of the criminal process. We merely note that, if a prosecutor
asserts that he complies with Brady through an open file policy, defense
counsel may reasonably rely on that file to contain all materials the State
is constitutionally obligated to disclose under Brady.

24“I'W]e think that the existence of cause for a procedural default must
ordinarily turn on whether the prisoner can show that some objective
factor external to the defense impeded counsel’s efforts to comply with
the State’s procedural rule. Without attempting an exhaustive catalog of
such objective impediments to compliance with a procedural rule, we note
that a showing that the factual or legal basis for a claim was not reason-
ably available to counsel, see Reed v. Ross, 468 U. S., at 16, or that ‘some
interference by officials,” Brown v. Allen, 344 U. S. 443, 486 (1953), made
compliance impracticable, would constitute cause under this stand-
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If it was reasonable for trial counsel to rely on, not just
the presumption that the prosecutor would fully perform his
duty to disclose all exculpatory materials, but also the im-
plicit representation that such materials would be included
in the open files tendered to defense counsel for their exami-
nation, we think such reliance by counsel appointed to repre-
sent petitioner in state habeas proceedings was equally rea-
sonable. Indeed, in Murray we expressly noted that “the
standard for cause should not vary depending on the timing
of a procedural default.” Id., at 491.

Respondent contends, however, that the prosecution’s
maintenance of an open file policy that did not include all it
was purported to contain is irrelevant because the factual
basis for the assertion of a Brady claim was available to state
habeas counsel. He presses two factors to support this as-
sertion. First, he argues that an examination of Stoltzfus’
trial testimony,® as well as a letter published in a local news-
paper,?® made it clear that she had had several interviews
with Detective Claytor. Second, the fact that the Federal
District Court entered an order allowing discovery of the
Harrisonburg police files indicates that diligent counsel could

ard.”  Murray, 477 U. S., at 488; see also Amadeo v. Zant, 486 U. S. 214,
221-222 (1988).

% Stoltzfus testified to meeting with Claytor at least three times.
App. 55-56.

% In her letter, which appeared on July 18, 1990 (after petitioner’s trial)
in the Harrisonburg Daily News-Record, Stoltzfus stated: “It never oc-
curred to me that I was witnessing an abduction. In fact, if it hadn’t
been for the intelligent, persistent, professional work of Detective Daniel
Claytor, I still wouldn’t realize it. What sounded like a coherent story at
the trial was the result of an incredible effort by the police to fit a zillion
little puzzle pieces into one big picture.” Id., at 250. Stoltzfus also gave
a pretrial interview to a reporter with the Roanoke Times that conflicted
in some respects with her trial testimony, principally because she identi-
fied the blonde woman at the mall as Tudor. Id., at 373.
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have obtained a similar order from the state court. We find
neither factor persuasive.

Although it is true that petitioner’s lawyers—both at trial
and in post-trial proceedings—must have known that Stoltz-
fus had had multiple interviews with the police, it by no
means follows that they would have known that records per-
taining to those interviews, or that the notes that Stoltzfus
sent to the detective, existed and had been suppressed.?”
Indeed, if respondent is correct that Exhibits 2, 7, and 8 were
in the prosecutor’s “open file,” it is especially unlikely that
counsel would have suspected that additional impeaching
evidence was being withheld. The prosecutor must have
known about the newspaper articles and Stoltzfus’ meetings
with Claytor, yet he did not believe that his prosecution file
was incomplete.

Furthermore, the fact that the District Court entered a
broad discovery order even before federal habeas counsel
had advanced a Brady claim does not demonstrate that a
state court also would have done s0.2® Indeed, as we un-
derstand Virginia law and respondent’s position, petitioner
would not have been entitled to such discovery in state ha-

#"The defense could not discover copies of these notes from Stoltzfus
herself, because she refused to speak with defense counsel before trial.
Id., at 370.

2 The parties have been unable to provide, and the record does not illu-
minate, the factual basis on which the District Court entered the discov-
ery order. It was granted ex parte and under seal and furnished broad
access to any records relating to petitioner. District Court Record, Doc.
No. 20. The Fourth Circuit has since found that federal district courts do
not possess the authority to issue ex parte discovery orders in habeas
proceedings. In re Pruett, 133 F. 3d 275, 280 (1997). We express no opin-
ion on the Fourth Circuit’s decision on this question. However, we note
that it is unlikely that petitioner would have been granted in state court
the sweeping discovery that led to the Stoltzfus materials, since Virginia
law limits discovery available during state habeas. Indeed, it is not even
clear that he had a right to such discovery in federal court. See n. 29,
mfra.
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beas proceedings without a showing of good cause.? Even
pursuant to the broader discovery provisions afforded at
trial, petitioner would not have had access to these materials
under Virginia law, except as modified by Brady.*® Mere
speculation that some exculpatory material may have been
withheld is unlikely to establish good cause for a discovery
request on collateral review. Nor, in our opinion, should
such suspicion suffice to impose a duty on counsel to advance
a claim for which they have no evidentiary support. Proper
respect for state procedures counsels against a requirement
that all possible claims be raised in state collateral proceed-
ings, even when no known facts support them. The pre-
sumption, well established by “‘tradition and experience,””
that prosecutors have fully “‘discharged their official du-
ties,”” United States v. Mezzanatto, 513 U. S. 196, 210 (1995),
is inconsistent with the novel suggestion that conscientious
defense counsel have a procedural obligation to assert consti-

#Virginia law provides that “no discovery shall be allowed in any pro-
ceeding for a writ of habeas corpus or in the nature of coram nobis without
prior leave of the court, which may deny or limit discovery in any such
proceeding.” Va. Sup. Ct. Rule 4:1(b)(5)(3)(b) (1998); see also Yeatts v.
Murray, 249 Va. 285, 289, 455 S. E. 2d 18, 21 (1995). Respondent acknowl-
edges that petitioner was not entitled to discovery under Virginia law.
Brief for Respondent 25.

30See Va. Sup. Ct. Rule 3A:11 (1998). This rule expressly excludes from
defendants “the discovery or inspection of statements made by Common-
wealth witnesses or prospective Commonwealth witnesses to agents of the
Commonwealth or of reports, memoranda or other internal Common-
wealth documents made by agents in connection with the investigation or
prosecution of the case, except [for scientific reports of the accused or
alleged victim].” The Virginia Supreme Court found that petitioner had
been afforded all the discovery he was entitled to on direct review. “Lim-
ited discovery is permitted in criminal cases by the Rules of Court. . . .
Strickler had the benefit of all the discovery to which he was entitled
under the Rules. Those rights do not extend to general production of
evidence, except in the limited areas prescribed by Rule 3A:11.”  Strick-
ler v. Commonwealth, 241 Va. 482, 491, 404 S. E. 2d 227, 233 (1991).
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tutional error on the basis of mere suspicion that some prose-
cutorial misstep may have occurred.

Respondent’s position on the “cause” issue is particularly
weak in this case because the state habeas proceedings
confirmed petitioner’s justification for his failure to raise a
Brady claim. As already noted, when he alleged that trial
counsel had been incompetent because they had not ad-
vanced such a claim, the warden responded by pointing out
that there was no need for counsel to do so because they
“were voluntarily given full disclosure of everything known
to the government.”3! Given that representation, peti-
tioner had no basis for believing the Commonwealth had
failed to comply with Brady at trial.*

Respondent also argues that our decisions in Gray v. Neth-
erland, 518 U. S. 152 (1996), and McCleskey v. Zant, 499 U. S.
467 (1991), preclude the conclusion that the cause for peti-
tioner’s default was adequate. In both of those cases, how-
ever, the petitioner was previously aware of the factual basis
for his claim but failed to raise it earlier. See Gray, 518
U. S., at 161; McCleskey, 499 U. S., at 498-499. In the con-
text of a Brady claim, a defendant cannot conduct the “rea-

31 This statement is quoted in full at n. 14, supra. Respondent argues
that this representation is not dispositive because it was made in his mo-
tion to dismiss and therefore cannot excuse the failure to include a Brady
claim in the petitioner’s original state habeas pleading. We find the tim-
ing of the statement irrelevant, since the warden’s response merely sum-
marizes the Commonwealth’s “open file” policy, instituted by the prosecu-
tion at the inception of the case.

32 Furthermore, in its opposition to petitioner’s motion during state ha-
beas review for funds for an investigator, the Commonwealth argued:
“Strickler’s Petition contains 139 separate habeas claims. By requesting
appointment of an investigator ‘to procure the necessary factual basis to
support certain of Petitioner’s claims’ (Motion, p. 1), Petitioner is implicitly
conceding that he is not aware of factual support for the claims he has
already made. Respondent agrees.” App. 242.

In light of these assertions, we fail to see how the Commonwealth be-
lieves petitioner could have shown “good cause” sufficient to get discovery
on a Brady claim in state habeas.
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sonable and diligent investigation” mandated by McCleskey
to preclude a finding of procedural default when the evidence
is in the hands of the State.*

The controlling precedents on “cause” are Murray v. Car-
rier, 477 U. S., at 488, and Amadeo v. Zant, 486 U. S. 214
(1988). As we explained in the latter case:

“If the District Attorney’s memorandum was not reason-
ably discoverable because it was concealed by Putnam
County officials, and if that concealment, rather than
tactical considerations, was the reason for the failure of
petitioner’s lawyers to raise the jury challenge in the
trial court, then petitioner established ample cause to
excuse his procedural default under this Court’s prece-
dents.” Id., at 222.3*

There is no suggestion that tactical considerations played
any role in petitioner’s failure to raise his Brady claim in
state court. Moreover, under Brady an inadvertent nondis-
closure has the same impact on the fairness of the proceed-
ings as deliberate concealment. “If the suppression of evi-
dence results in constitutional error, it is because of the
character of the evidence, not the character of the prosecu-
tor.” Agurs, 427 U. S., at 110.

33We do not reach, because it is not raised in this case, the impact of a
showing by the State that the defendant was aware of the existence of the
documents in question and knew, or could reasonably discover, how to
obtain them. Although Gray involved a procedurally defaulted Brady
claim, in that case, the Court found that the petitioner had made “no
attempt to demonstrate cause or prejudice for his default.” Gray, 518
U. S, at 162.

34Tt is noteworthy that both of the reasons on which we relied in Mc-
Cleskey to distinguish Amadeo also apply to this case: “This case differs
from Amadeo in two crucial respects. First, there is no finding that the
State concealed evidence. And second, even if the State intentionally
concealed the 21-page document, the concealment would not establish
cause here because, in light of McCleskey’s knowledge of the information
in the document, any initial concealment would not have prevented him
from raising the claim in the first federal petition.” 499 U. S., at 501-502.
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In summary, petitioner has established cause for failing to
raise a Brady claim prior to federal habeas because (a) the
prosecution withheld exculpatory evidence; (b) petitioner
reasonably relied on the prosecution’s open file policy as
fulfilling the prosecution’s duty to disclose such evidence;
and (c) the Commonwealth confirmed petitioner’s reliance on
the open file policy by asserting during state habeas proceed-
ings that petitioner had already received “everything known
to the government.”? We need not decide in this case
whether any one or two of these factors would be sufficient
to constitute cause, since the combination of all three
surely suffices.

Iv

The differing judgments of the District Court and the
Court of Appeals attest to the difficulty of resolving the issue
of prejudice. Unlike the Fourth Circuit, we do not believe
that “the Stolzfus [sic/ materials would have provided little
or no help to Strickler in either the guilt or sentencing
phases of the trial.” App. 425. Without a doubt, Stoltzfus’
testimony was prejudicial in the sense that it made petition-
er’s conviction more likely than if she had not testified, and
discrediting her testimony might have changed the outcome
of the trial.

That, however, is not the standard that petitioner must
satisfy in order to obtain relief. He must convince us that
“there is a reasonable probability” that the result of the trial
would have been different if the suppressed documents had
been disclosed to the defense. As we stressed in Kyles:
“[TThe adjective is important. The question is not whether
the defendant would more likely than not have received a
different verdict with the evidence, but whether in its ab-

3% Because our opinion does not modify Brady, we reject respondent’s
contention that we announce a “new rule” today. See Bousley v. United
States, 523 U. S. 614 (1998).
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sence he received a fair trial, understood as a trial resulting
in a verdict worthy of confidence.” 514 U. S., at 434.

The Court of Appeals’ negative answer to that question
rested on its conclusion that, without considering Stoltzfus’
testimony, the record contained ample, independent evidence
of guilt, as well as evidence sufficient to support the findings
of vileness and future dangerousness that warranted the im-
position of the death penalty. The standard used by that
court was incorrect. As we made clear in Kyles, the materi-
ality inquiry is not just a matter of determining whether,
after discounting the inculpatory evidence in light of the un-
disclosed evidence, the remaining evidence is sufficient to
support the jury’s conclusions. Id., at 434-435. Rather,
the question is whether “the favorable evidence could rea-
sonably be taken to put the whole case in such a different
light as to undermine confidence in the verdict.” Id., at 435.

The District Judge decided not to hold an evidentiary
hearing to determine whether Exhibits 2, 7, and 8 had been
disclosed to the defense, because he was satisfied that the
“potentially devastating impeachment material” contained in
the other five warranted the entry of summary judgment in
petitioner’s favor. App. 392. The District Court’s conclu-
sion that the admittedly undisclosed documents were suffi-
ciently important to establish a violation of the Brady rule
was supported by the prosecutor’s closing argument. That
argument relied on Stoltzfus’ testimony to demonstrate peti-
tioner’s violent propensities and to establish that he was the
instigator and leader in Whitlock’s abduction and, by infer-
ence, her murder. The prosecutor emphasized the impor-
tance of Stoltzfus’ testimony in proving the abduction:

“[W]e are lucky enough to have an eyewitness who saw
[what] happened out there in that parking lot. [In a] lot
of cases you don’t. A lot of cases you can just theorize
what happened in the actual abduction. But Mrs. Stoltz-
fus was there, she saw [what] happened.” App. 169.
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Given the record evidence involving Henderson,*® the Dis-
trict Court concluded that, without Stoltzfus’ testimony, the
jury might have been persuaded that Henderson, rather than
petitioner, was the ringleader. He reasoned that a “reason-
able probability of conviction” of first-degree, rather than
capital, murder sufficed to establish the materiality of the
undisclosed Stoltzfus materials and, thus, a Brady violation.
App. 396.

The District Court was surely correct that there is a rea-
sonable possibility that either a total, or just a substantial,
discount of Stoltzfus’ testimony might have produced a dif-
ferent result, either at the guilt or sentencing phases. Peti-
tioner did, for example, introduce substantial mitigating evi-
dence about abuse he had suffered as a child at the hands of
his stepfather.?” As the District Court recognized, however,
petitioner’s burden is to establish a reasonable probability
of a different result. Kyles, 514 U. S., at 434.

3% The District Court summarized the evidence against Henderson.
“Henderson’s clothes had blood on them that night. Henderson had prop-
erty belonging to Whitlock and gave her watch to a woman, Simmons,
while at a restaurant known as Dice’s Inn. Tr. 541. Henderson left
Dice’s Inn driving Whitlock’s car. Henderson’s wallet was found in the
vicinity of Whitlock’s body and was possibly lost during his struggle with
her. Significantly, Henderson confessed to a friend on the night of the
murder that he had just killed an unidentified black person and that friend
observed blood on Henderson’s jeans.” App. 395.

3T At sentencing, the trial court discussed the mitigation evidence: “On
the charge of capital murder . . . it is difficult . . . to sit here and listen to
the testimony of [petitioner’s mother] and Mr. Strickler’s two sisters and
not feel a great, great deal of sympathy for, for any person who has a
childhood and a life like Mr. Strickler has had. He was in no way respon-
sible for the circumstances of his birth. He was brutalized from the min-
ute he’s, almost from the minute he was born and certainly with his . . .
limitations and his ability with which he was born, it would have been
extremely difficult for him to, to help himself. And difficult, when you
look at a case like that to feel but anything but sympathy for him.” Sen-
tencing Hearing, 20 Record 57-58.
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Even if Stoltzfus and her testimony had been entirely dis-
credited, the jury might still have concluded that petitioner
was the leader of the criminal enterprise because he was the
one seen driving the car by Kurt Massie near the location of
the murder and the one who kept the car for the following
week.® In addition, Tudor testified that petitioner threat-
ened Henderson with a knife later in the evening.

More importantly, however, petitioner’s guilt of capital
murder did not depend on proof that he was the dominant
partner: Proof that he was an equal participant with Hender-
son was sufficient under the judge’s instructions.* Accord-
ingly, the strong evidence that Henderson was a killer is en-
tirely consistent with the conclusion that petitioner was also
an actual participant in the killing.%°

38 As the trial court stated at petitioner’s sentencing hearing: “The facts
in this case which support this jury verdict are one that Mr. Strickler
was . . . in control of this situation. He was in control at the shopping
center in Harrisonburg. He was in control when the car went into the
field up here on the 340 north of Waynesboro. He was in control thereaf-
ter, he ended up with the car. There is no question who ... was in control
of this entire situation.” Id., at 22.

3'The judge gave the following instruction at petitioner’s trial: “You
may find the defendant guilty of capital murder if the evidence establishes
that the defendant jointly participated in the fatal beating, if it is estab-
lished beyond a reasonable doubt that the defendant was an active and
immediate participant in the act or acts that caused the victim’s death.”
Strickler v. Commonwealth, 241 Va., at 493-494, 404 S. E. 2d, at 234-235.
The Virginia Supreme Court affirmed the propriety of this instruction on
petitioner’s direct appeal. Id., at 495, 404 S. E. 2d, at 235.

40Tt is also consistent with the fact that Henderson was convicted of
first-degree murder but acquitted of capital murder after his jury, unlike
petitioner’s, was instructed that they could convict him of capital murder
only if they found that he had “‘inflict[ed] the fatal blows.”” Henderson’s
jury was instructed, “‘One who is present aiding and abetting the actual
killing, but who does not inflict the fatal blows that cause death is a princi-
ple [sic] in the second degree, and may not be found guilty of capital mur-
der. Before you can find the defendant guilty of capital murder, the evi-
dence must establish beyond a reasonable doubt that the defendant was
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Furthermore, there was considerable forensic and other
physical evidence linking petitioner to the crime.*! The
weight and size of the rock,? and the character of the fatal
injuries to the victim,* are powerful evidence supporting the
conclusion that two people acted jointly to commit a brutal
murder.

We recognize the importance of eyewitness testimony;
Stoltzfus provided the only disinterested, narrative account
of what transpired on January 5, 1990. However, Stoltzfus’
vivid description of the events at the mall was not the only
evidence that the jury had before it. Two other eyewit-

an active and immediate participant in the acts that caused the death.””
2 App. in No. 97-29 (CA4), p. 777.

Henderson’s trial took place before the Virginia Supreme Court affirmed
the trial instruction, and the “joint perpetrator” theory it embodied, given
at petitioner’s trial. Strickler v. Commonwealth, 241 Va., at 494, 404 S. E.
2d, at 235. Petitioner’s trial judge rejected one of petitioner’s proffered
instructions, which would have required the Commonwealth to prove that
“the defendant was the person who actually delivered the blow that killed
Leanne Whitlock.” Ibid. Petitioner’s trial judge recused himself from
presiding over Henderson’s trial, indicating that he had already formed
his own opinion about what had happened the night of Whitlock’s murder.
21 Record 2.

4 For example, the police recovered hairs on a bra and shirt found with
Whitlock’s body that “were microscopically alike in all identifiable charac-
teristics” to petitioner’s hair. App. 135. The shirt recovered from the
car at Strickler’s mother’s house had human blood on it. Petitioner’s fin-
gerprints were found on the outside and inside of the car taken from Whit-
lock. Id., at 128-129. Tudor testified that petitioner’s pants had blood
on them, and he had a cut on his knuckle. Id., at 95.

4The trial judge thought the shape of the rock so significant to the
jury’s conclusion that he instructed the lawyers to have “detailed, high
quality photographs taken of [the rock] . .. and I want it put in the record
of the case.” Sentencing Hearing, 20 Record 53.

43 The Deputy Chief Medical Examiner, who performed the autopsy, tes-
tified that the object that produced the fractures in Whitlock’s skull caused
“severe lacerations to the brain,” and any two of the four fractures would
have been fatal. App. 112.
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nesses, the security guard and Henderson’s friend, placed
petitioner and Henderson at the Harrisonburg Valley Shop-
ping Mall on the afternoon of Whitlock’s murder. One eye-
witness later saw petitioner driving Dean’s car near the
scene of the murder.

The record provides strong support for the conclusion that
petitioner would have been convicted of capital murder and
sentenced to death, even if Stoltzfus had been severely im-
peached. The jury was instructed on two predicates for
capital murder: robbery with a deadly weapon and abduction
with intent to defile.#* On state habeas, the Virginia Su-
preme Court rejected as procedurally barred petitioner’s
challenge to this jury instruction on the ground that “abduc-
tion with intent to defile” was not a predicate for capital
murder for a victim over the age of 12.*> That issue is not
before us. Even assuming, however, that this predicate was
erroneous, armed robbery still would have supported the
capital murder conviction.

Petitioner argues that the prosecution’s evidence on armed
robbery “flowed almost entirely from inferences from Stoltz-
fus’ testimony,” and especially from her statement that Hen-
derson had a “hard object” under his coat at the mall. Brief
for Petitioner 35. That argument, however, ignores the fact
that petitioner’s mother and Tudor provided direct evidence
that petitioner had a knife with him on the day of the crime.

44 The trial court instructed the jury that, to convict petitioner of capital
murder, it must find beyond a reasonable doubt that (1) “the defendant
killed Leanne Whitlock”; (2) “the killing was willful, deliberate and pre-
meditated”; and (3) “the killing occurred during the commission of robbery
while the defendant was armed with a deadly weapon, or occurred during
the commission of abduction with intent to extort money or a pecuniary
benefit or with the intent to defile or was of a person during the commis-
sion of, or subsequent to, rape.” Strickler v. Murray, 249 Va. 120, 124—
125, 452 S. E. 2d 648, 650 (1995).

41In its motion to dismiss petitioner’s state habeas petition, the Com-
monwealth conceded that the instruction on intent to defile was errone-
ously given in this case as a predicate for capital murder. App. 218.
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In addition, the prosecution contended in its closing ar-
gument that the rock—mnot the knife—was the murder
weapon.’* The prosecution did advance the theory that
petitioner had a knife when he got in the car with Whitlock,
but it did not specifically argue that petitioner used the knife
during the robbery.”

Petitioner also maintains that he suffered prejudice from
the failure to disclose the Stoltzfus documents because her
testimony impacted on the jury’s decision to impose the
death penalty. Her testimony, however, did not relate to his
eligibility for the death sentence and was not relied upon by
the prosecution at all during its closing argument at the pen-
alty phase.”® With respect to the jury’s discretionary deci-
sion to impose the death penalty, it is true that Stoltzfus
described petitioner as a violent, aggressive person, but that
portrayal surely was not as damaging as either the evidence
that he spent the evening of the murder dancing and drink-
ing at Dice’s or the powerful message conveyed by the 69-

46 Tn his closing argument, the prosecutor stated that there was “really
no doubt about where it happened and what the murder weapon was. It
was not a gun, it wasn’t a knife. It was this thing here, it is to[o] big to
be called a rock and to[o] small to be called a boulder.” Id., at 167.

4TThe instructions given to the jury defined a deadly weapon as “any
object or instrument that is likely to cause death or great bodily injury
because of the manner and under the circumstance in which it is used.”
Id., at 160.

% The jury recommended death after finding the predicates of “future
dangerousness” and “vileness.” Neither of these predicates depended on
Stoltzfus’ testimony. The trial court instructed the jury, “Before the pen-
alty can be fixed at death, the Commonwealth must prove beyond a rea-
sonable doubt at least one of the following two alternatives. One, that
after consideration of his history and background, there is a probability
that he would commit criminal acts of violence that would constitute a
continuing, continuing serious threat to society or two, that his conduct
in committing the offense was outrageously or wantonly vile, horrible or
inhuman and that it involved torture, depravity of mind or aggravated
battery to the victim beyond the minimum necessary to accomplish the
act of murder.” Tr. 899-900.
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pound rock that was part of the record before the jury. Not-
withstanding the obvious significance of Stoltzfus’ testimony,
petitioner has not convinced us that there is a reasonable
probability that the jury would have returned a different
verdict if her testimony had been either severely impeached
or excluded entirely.

Petitioner has satisfied two of the three components of a
constitutional violation under Brady: exculpatory evidence
and nondisclosure of this evidence by the prosecution. Peti-
tioner has also demonstrated cause for failing to raise this
claim during trial or on state postconviction review. How-
ever, petitioner has not shown that there is a reasonable
probability that his conviction or sentence would have been
different had these materials been disclosed. He therefore
cannot show materiality under Brady or prejudice from his
failure to raise the claim earlier. Accordingly, the judgment

of the Court of Appeals is
Affirmed.

JUSTICE SOUTER, with whom JUSTICE KENNEDY joins as
to Part II, concurring in part and dissenting in part.

I look at this case much as the Court does, starting with
its view in Part III (which I join) that Strickler has shown
cause to excuse the procedural default of his Brady claim.
Like the Court, I think it clear that the materials withheld
were exculpatory as devastating ammunition for impeaching
Stoltzfus.! See ante, at 282. Even on the question of preju-

!The Court notes that the District Court did not resolve whether all
eight of the Stoltzfus documents had been withheld, as Strickler claimed,
or only five. For purposes of its decision granting summary judgment for
Strickler, the District Court assumed that only five had not been disclosed.
See ante, at 290, 279. The Court of Appeals also left the dispute unre-
solved, see App. 418, n. 8, though granting summary judgment for re-
spondent based on a lack of prejudice would presumably have required
that court to assume that all eight documents had been withheld. Be-
cause this Court affirms the grant of summary judgment for respondent
based on lack of prejudice and because it relies on at least one of the
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dice or materiality,? over which I ultimately part company
with the majority, I am persuaded that Strickler has failed
to establish a reasonable probability that, had the materials
withheld been disclosed, he would not have been found guilty
of capital murder. See ante, at 292-296. As the Court says,
however, the prejudice enquiry does not stop at the convic-
tion but goes to each step of the sentencing process: the
jury’s consideration of aggravating, death-qualifying facts,
the jury’s discretionary recommendation of a death sentence
if it finds the requisite aggravating factors, and the judge’s
discretionary decision to follow the jury’s recommendation.
See ante, at 294-296. It is with respect to the penultimate
step in determining the sentence that I think Strickler has
carried his burden. I believe there is a reasonable probabil-
ity (which I take to mean a significant possibility) that disclo-
sure of the Stoltzfus materials would have led the jury to
recommend life, not death, and I respectfully dissent.

I

Before I get to the analysis of prejudice I should say some-
thing about the standard for identifying it, and about the
unfortunate phrasing of the shorthand version in which the
standard is customarily couched. The Court speaks in
terms of the familiar, and perhaps familiarly deceptive, for-
mulation: whether there is a “reasonable probability” of a
different outcome if the evidence withheld had been dis-
closed. The Court rightly cautions that the standard in-

disputed documents in its analysis, see ante, at 282, I understand it to
have assumed that none of the eight documents was disclosed. I proceed
based on that assumption as well. If one thought the difference between
five and eight documents withheld would affect the determination of prej-
udice, a remand to resolve that factual question would be necessary.

2In keeping with suggestions in a number of our opinions, see Schlup v.
Delo, 513 U. S. 298, 327, n. 45 (1995); Sawyer v. Whitley, 505 U. S. 333, 345
(1992), the Court treats the prejudice enquiry as synonymous with the
materiality determination under Brady v. Maryland, 373 U. S. 83 (1963).
See ante, at 282, 288-289, 296. I follow the Court’s lead.



298 STRICKLER ». GREENE

Opinion of SOUTER, J.

tended by these words does not require defendants to show
that a different outcome would have been more likely than
not with the suppressed evidence, let alone that without the
materials withheld the evidence would have been insufficient
to support the result reached. See ante, at 289-290; Kyles
v. Whitley, 514 U. S. 419, 434-435 (1995). Instead, the Court
restates the question (as I have done elsewhere) as whether
“‘the favorable evidence could reasonably be taken to put
the whole case in such a different light as to undermine
confidence’” in the outcome. Ante, at 290 (quoting Kyles,
supra, at 435).

Despite our repeated explanation of the shorthand formu-
lation in these words, the continued use of the term “proba-
bility” raises an unjustifiable risk of misleading courts into
treating it as akin to the more demanding standard, “more
likely than not.” While any short phrases for what the
cases are getting at will be “inevitably imprecise,” United
States v. Agurs, 427 U. S. 97, 108 (1976), I think “significant
possibility” would do better at capturing the degree to which
the undisclosed evidence would place the actual result in
question, sufficient to warrant overturning a conviction or
sentence.

To see that this is so, we need to recall Brady’s evolution
since the appearance of the rule as originally stated, that
“suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evi-
dence is material either to guilt or to punishment, irrespec-
tive of the good faith or bad faith of the prosecution.”
Brady v. Maryland, 373 U. S. 83, 87 (1963). Brady itself did
not explain what it meant by “material” (perhaps assuming
the term would be given its usual meaning in the law of
evidence, see United States v. Bagley, 473 U. S. 667, 703, n. 5
(1985) (Marshall, J., dissenting)). We first essayed a partial
definition in United States v. Agurs, supra, where we identi-
fied three situations arguably within the ambit of Brady and
said that in the first, involving knowing use of perjured testi-
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mony, reversal was required if there was “any reasonable
likelihood” that the false testimony had affected the verdict.
Agurs, supra, at 103 (citing Giglio v. United States, 405 U. S.
150, 154 (1972), in turn quoting Napue v. Illinois, 360 U. S.
264, 271 (1959)). We have treated “reasonable likelihood”
as synonymous with “reasonable possibility” and thus have
equated materiality in the perjured-testimony cases with a
showing that suppression of the evidence was not harmless
beyond a reasonable doubt. Bagley, supra, at 678—680, and
n. 9 (opinion of Blackmun, J.). See also Brecht v. Abraham-
son, 507 U.S. 619, 637 (1993) (defining harmless-beyond-a-
reasonable-doubt standard as no “‘reasonable possibility’
that trial error contributed to the verdict”); Chapman v.
California, 386 U.S. 18, 24 (1967) (same). In Agurs, we
thought a less demanding standard appropriate when the
prosecution fails to turn over materials in the absence of a
specific request. Although we refrained from attaching a
label to that standard, we explained it as falling between the
more-likely-than-not level and yet another criterion, whether
the reviewing court’s “‘conviction [was] sure that the error
did not influence the jury, or had but very slight effect.””
427 U. S., at 112 (quoting Kotteakos v. United States, 328
U.S. 750, 764 (1946)). Finally, in United States v. Bagley,
supra, we embraced “reasonable probability” as the appro-
priate standard to judge the materiality of information with-
held by the prosecution whether or not the defense had
asked first. Bagley took that phrase from Strickland v.
Washington, 466 U. S. 668, 694 (1984), where it had been used
for the level of prejudice needed to make out a claim of con-
stitutionally ineffective assistance of counsel. Strickland in
turn cited two cases for its formulation, Agurs (which did not
contain the expression “reasonable probability”) and United
States v. Valenzuela-Bernal, 458 U. S. 858, 873-874 (1982)
(which held that sanctions against the Government for depor-
tation of a potential defense witness were appropriate only
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if there was a “reasonable likelihood” that the lost testimony
“could have affected the judgment of the trier of fact”).

The circuitous path by which the Court came to adopt
“reasonable probability” of a different result as the rule of
Brady materiality suggests several things. First, while
“reasonable possibility” or “reasonable likelihood,” the Kot-
teakos standard, and “reasonable probability” express dis-
tinct levels of confidence concerning the hypothetical effects
of errors on decisionmakers’ reasoning, the differences
among the standards are slight. Second, the gap between
all three of those formulations and “more likely than not” is
greater than any differences among them. Third, because
of that larger gap, it is misleading in Brady cases to use the
term “probability,” which is naturally read as the cognate of
“probably” and thus confused with “more likely than not,”
see Morris v. Mathews, 475 U. S. 237, 247 (1986) (apparently
treating “reasonable probability” as synonymous with “prob-
ably”); id., at 2564, n. 3 (Blackmun, J., concurring in judgment)
(cautioning against confusing “reasonable probability” with
more likely than not). We would be better off speaking of
a “significant possibility” of a different result to characterize
the Brady materiality standard. Even then, given the soft
edges of all these phrases,® the touchstone of the enquiry

3EKach of these phrases or standards has been used in a number of con-
texts. This Court has used “reasonable possibility,” for example, in defin-
ing the level of threat of injury to competition needed to make out a claim
under the Robinson-Patman Act, see, e. g., Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp., 509 U. S. 209, 222 (1993); the standard for judg-
ing whether a grand jury subpoena should be quashed under Federal Rule
of Criminal Procedure 17(c), see United States v. R. Enterprises, Inc., 498
U. 8. 292, 301 (1991); and the debtor’s burden in establishing that certain
collateral is necessary to reorganization and thus exempt from the Bank-
ruptey Code’s automatic stay provision, see United Sav. Assn. of Tex. v.
Timbers of Inwood Forest Associates, Ltd., 484 U. S. 365, 375-376 (1988).
We have adopted the standard established in Kotteakos v. United States,
328 U. S. 750 (1946), for determining the harmlessness of nonconstitutional
errors on direct review as the criterion for the harmlessness enquiry con-
cerning constitutional errors on collateral review. See Brecht v. Abra-
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must remain whether the evidentiary suppression “under-
mines our confidence” that the factfinder would have reached
the same result.

11

Even keeping in mind these caveats about the appropriate
level of materiality, applying the standard to the facts of this
case does not give the Court easy answers, as the Court
candidly acknowledges. See ante, at 289. Indeed,the Court
concedes that discrediting Stoltzfus’s testimony “might have
changed the outcome of the trial,” ibid., and that the District
Court was “surely correct” to find a “reasonable possibility
that either a total, or just a substantial, discount of Stoltzfus’
testimony might have produced a different result, either at
the guilt or sentencing phases,” ante, at 291.

In the end, however, the Court finds the undisclosed evi-
dence inadequate to undermine confidence in the jury’s sen-

hamson, 507 U. S. 619, 637-638 (1993). We have used “reasonable proba-
bility” to define the plaintiff’s burden in making out a claim under §7 of
the Clayton Act, see, e. g., Brown Shoe Co. v. United States, 370 U. S. 294,
325 (1962); FTC v. Morton Salt Co., 334 U. S. 37, 55-61 (1948) (Jackson, J.,
dissenting in part) (contrasting “reasonable possibility” and “reasonable
probability” and arguing for latter as appropriate standard under
Robinson-Patman Act); the standard for granting certiorari, vacating, and
remanding in light of intervening developments, see, e.g., Lawrence v.
Chater, 516 U. S. 163, 167 (1996) (per curiam); and the standard for ex-
empting organizations from otherwise valid disclosure requirements in
light of threats or harassment resulting from the disclosure, see, e. g,
Buckley v. Valeo, 424 U. S. 1, 74 (1976) (per curiam). We have recently
used “significant possibility” in explaining the circumstances under which
nominal compensation is an appropriate award in a suit under the Long-
shore and Harbor Workers’” Compensation Act, see Metropolitan Steve-
dore Co. v. Rambo, 521 U. 8. 121, 123 (1997), but we most commonly use
that term in defining one of the requirements for the granting of a stay
pending certiorari. The three-part test requires a “reasonable probabil-
ity” that the Court will grant certiorari or note probable jurisdiction, a
“significant possibility” that the Court will reverse the decision below,
and a likelihood of irreparable injury absent a stay. See, e. g., Barefoot v.
Estelle, 463 U. S. 880, 895 (1983); Packwood v. Senate Select Comm. on
Ethics, 510 U. S. 1319 (1994) (REHNQUIST, C. J., in chambers).
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tencing recommendation, whereas I find it sufficient to do
that. Since we apply the same standard to the same record,
our differing conclusions largely reflect different assess-
ments of the significance the jurors probably ascribed to the
Stoltzfus testimony. My assessment turns on two points.
First, I believe that in making the ultimate judgment about
what should be done to one of several participants in a crime
this appalling the jurors would very likely have given weight
to the degree of initiative and leadership exercised by that
particular defendant. Second, I believe that no other testi-
mony comes close to the prominence and force of Stoltzfus’s
account in showing Strickler as the unquestionably dominant
member of the trio involved in Whitlock’s abduction and the
aggressive and moving figure behind her murder.

Although Stoltzfus was not the prosecution’s first witness,
she was the first to describe Strickler in any detail, thus
providing the frame for the remainder of the story the prose-
cution presented to the jury. From the start of Stoltzfus’s
testimony, Strickler was “Mountain Man” and his male com-
panion “Shy Guy,” labels whose repetition more than a dozen
times (by the prosecutor as well as by Stoltzfus) must have
left the jurors with a clear sense of the relative roles that
Strickler and Henderson played in the crimes that followed
Stoltzfus’s observation. According to her, when she first
saw Strickler she “just sort of instinctively backed up be-
cause I was frightened.” App. 36. Unlike retiring “Shy
Guy,” Strickler was “revved up.” Id., at 39, 60. Even in
describing her first encounter with Strickler inside the mall,
Stoltzfus spoke of him as domineering, a “very impatient”
character yelling at his female companion, “Blonde Girl,” to
join him. Id., at 36, 38-39.

After describing in detail how “Mountain Man” and
“Blonde Girl” were dressed, Stoltzfus said that “‘Mountain
Man’ came tearing out of the Mall entrance door and went
up to the driver of [a] van and . . . was just really mad and
ran back and banged on back of the backside of the van”
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while “Shy Guy” and “Blonde Girl” hung back. Id., at 43.
“Mountain Man” approached a pickup truck, then “pounded
on” the front passenger side window of Whitlock’s car,
“shook and shook the car door,” “banging and banging on the
window” while Whitlock checked to see if the door was
locked. Ibid. Finally, “he just really shook it hard and you
could tell he was mad. Shook it really hard and the door
opened and he jumped in . .. and faced her.” Id., at 43-44.
While Whitlock tried to push him away, “Mountain Man”
“motioned for ‘Blonde Girl’ and ‘Shy Guy’ to come” and the
girl did as she was bidden. She “started to jump into the
car,” but “jumped back” when Whitlock stepped on the gas.
Id., at 44. Then “Mountain Man” started “hitting [Whitlock]
on the left shoulder, her right shoulder and then . . . the
head,” finally “open[ing] the door again” so “the ‘Blonde Girl’
got in the back and ‘Shy Guy’ followed and got behind him.”
Id., at 45. “Shy Guy” passed “Mountain Man” his tan coat,
which “Mountain Man” “fiddled with” for “what seemed like
a long time,” then “sat back up and . . . faced” Whitlock while
“the other two in the back seat sat back and relaxed.” Ibid.
Stoltzfus then claimed that she got out of her car and went
over to Whitlock’s, whereupon unassertive “Shy Guy” “in-
stinctively jumped, you know, laid over on the seat to hide
from me.” Id., at 46. Stoltzfus pulled up next to Whitlock’s
car and repeatedly asked, “[AlJre you O.K.[?7],” but Whitlock
responded only with eye contact; “she didn’t smile, there was
no expression,” and “[jlust very serious, looked down to her
right,” suggesting Strickler was holding a weapon on her.
Id., at 46, 47. Finally, Whitlock mouthed something, which
Stoltzfus demonstrated for the jury and then explained she
realized must have been the word, “help.” Id., at 47.
Without rejecting the very notion that jurors with discre-
tion in sentencing would be influenced by the relative domi-
nance of one accomplice among others in a shocking crime,
I could not regard Stoltzfus’s colorful testimony as anything
but significant on the matter of sentence. It was Stoltzfus
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alone who described Strickler as the initiator of the abduc-
tion, as the one who broke into Whitlock’s car, who beckoned
his companions to follow him, and who violently subdued the
victim while “Shy Guy” sat in the back seat. The bare con-
tent of this testimony, important enough, was enhanced by
one of the inherent hallmarks of reliability, as Stoltzfus con-
fidently recalled detail after detail. The withheld docu-
ments would have shown, however, that many of the details
Stoltzfus confidently mentioned on the stand (such as Strick-
ler’s appearance, Whitlock’s appearance, the hour of day
when the episode occurred, and her daughter’s alleged nota-
tion of the license plate number of Whitlock’s car) had appar-
ently escaped her memory in her initial interviews with the
police. Her persuasive account did not come, indeed, until
after her recollection had been aided by further conversa-
tions with the police and with the victim’s boyfriend. I
therefore have to assess the likely havoc that an informed
cross-examiner could have wreaked upon Stoltzfus as ade-
quate to raise a significant possibility of a different recom-
mendation, as sufficient to undermine confidence that the
death recommendation would have been the choice. All it
would have taken, after all, was one juror to hold out against
death to preclude the recommendation actually given.

The Court does not, of course, deny that evidence of domi-
nant role would probably have been considered by the jury;
the Court, instead, doubts that this consideration, and the
evidence bearing on it, would have figured so prominently in
a juror’s mind as to be a fulecrum of confidence. I am not
convinced by the Court’s reasons.

The Court emphasizes the brutal manner of the killing and
Strickler’s want of remorse as jury considerations diminish-
ing the relative importance of Strickler’s position as ring-
leader. See ante, at 295-296. Without doubt the jurors
considered these to be important factors, and without doubt
they may have been treated as sufficient to warrant death.
But as the Court says, sufficiency of other evidence and the
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facts it supports is not the Brady standard, and the signifi-
cance of both brutality and sangfroid must surely have been
complemented by a certainty that without Strickler there
would have been no abduction and no ensuing murder.

The Court concludes that Stoltzfus’s testimony is unlikely
to have had significant influence on the jury’s sentencing rec-
ommendation because the prosecutor made no mention of her
testimony in his closing statement at the sentencing proceed-
ing. See ante, at 295. But although the Court is entirely
right that the prosecution gave no prominence to the Stoltz-
fus testimony at the sentencing stage, the Commonwealth’s
closing actually did include two brief references to Strickler’s
behavior in “just grabbing a complete stranger and abduct-
ing her,” 19 Record 919; see also id., at 904, as relevant to
the jury’s determination of future dangerousness. And
since Strickler’s criminal record had no convictions involving
actual violence, a point defense counsel stressed in his clos-
ing argument, see id., at 913, the jurors may well have given
weight to Stoltzfus’s lively portrait of Strickler as the ag-
gressive leader of the group when they came to assess his
future dangerousness.

What is more important, common experience, supported
by at least one empirical study, see Bowers, Sandys, &
Steiner, Foreclosed Impartiality in Capital Sentencing: Ju-
rors’ Predispositions, Guilt-Trial Experience, and Premature
Decision Making, 83 Cornell L. Rev. 1476, 1486-1496 (1998),
tells us that the evidence and arguments presented during
the guilt phase of a capital trial will often have a significant
effect on the jurors’ choice of sentence. True, Stoltzfus’s
testimony directly discussed only the circumstances of Whit-
lock’s abduction, but its impact on the jury was almost cer-
tainly broader, as the prosecutor recognized. After the jury
rendered its verdict on guilt, for example, the defense moved
for a judgment of acquittal on the capital murder charge
based on insufficiency of the evidence. In the prosecutor’s
argument to the court he replied that
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“the evidence clearly shows that this man was the ag-
gressor. He was the one that ran out. He was the one
that grabbed Leanne Whitlock. When she struggled
trying to get away from him . . . , he was the one that
started beating her there in the car. And finally sub-
dued her enough to make her drive away from the mall,
so you start with the principle that he is the aggressor.”
20 Record 15.

Stoltzfus’s testimony helped establish the “principle,” as the
prosecutor put it, that Strickler was “the aggressor,” the
dominant figure, in the whole sequence of criminal events,
including the murder, not just in the abduction. If the de-
fense could have called Stoltzfus’s credibility into question,
the jurors’ belief that Strickler was the chief aggressor might
have been undermined to the point that at least one of them
would have hesitated to recommend death.

The Court suggests that the jury might have concluded
that Strickler was the leader based on three other pieces of
evidence: Kurt Massie’s identification of Strickler as the
driver of Whitlock’s car on its way toward the field where
she was killed; Donna Tudor’s testimony that Strickler kept
the car the following week; and Tudor’s testimony that
Strickler threatened Henderson with a knife later on the eve-
ning of the murder. But if we are going to look at other
testimony we cannot stop here. The accuracy of both Mas-
sie’s and Tudor’s testimony was open to question,* and all of
it was subject to some evidence that Henderson had taken a
major role in the murder. The Court has quoted the Dis-

4 Massie’s identification was open to some doubt because it occurred at
night as one car passed another on a highway. Moreover, he testified that
he first saw four people in the car, then only three, and that none of the
occupants was black. App. 66-67, 70-73. Tudor, as defense counsel
brought out on cross-examination, testified pursuant to a cooperation
agreement with the government and admitted that the story she told on
the stand was different from what she had told the defense investigator
before trial. Id., at 100-101, 103-104.
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trict Court’s summation of evidence against him, ante, at 291,
n. 36: Henderson’s wallet was found near the body, his clothes
were bloody, he presented a woman friend with the victim’s
watch at a postmortem celebration (which he left driving the
victim’s car), and he confessed to a friend that he had just
killed an unidentified black person. Had this been the total-
ity of the evidence, the jurors could well have had little cer-
tainty about who had been in charge. But they could have
had no doubt about the leader if they believed Stoltzfus.

Ultimately, I cannot accept the Court’s discount of Stoltz-
fus in the Brady sentencing calculus for the reason I have
repeatedly emphasized, the undeniable narrative force of
what she said. Against this, it does not matter so much that
other witnesses could have placed Strickler at the shopping
mall on the afternoon of the murder, ante, at 293-294, or that
the Stoltzfus testimony did not directly address the aggra-
vating factors found, ante, at 295. What is important is that
her evidence presented a gripping story, see E. Loftus &
J. Doyle, Eyewitness Testimony: Civil and Criminal 5 (3d ed.
1997) (“[R]esearch redoundingly proves that the story format
is a powerful key to juror decision making”). Its message
was that Strickler was the madly energetic leader of two
morally apathetic accomplices, who were passive but for his
direction. Omne cannot be reasonably confident that not a
single juror would have had a different perspective after an
impeachment that would have destroyed the credibility of
that story. I would accordingly vacate the sentence and re-
mand for reconsideration, and to that extent I respectfully
dissent.
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Respondent investment funds purchased unsecured notes (Notes) from
petitioner Grupo Mexicano de Desarrollo, S. A. (GMD), a Mexican hold-
ing company. Four GMD subsidiaries (also petitioners) guaranteed the
Notes. After GMD fell into financial trouble and missed an interest
payment on the Notes, respondents accelerated the Notes’ principal
amount and filed suit for the amount due in Federal District Court.
Alleging that GMD was at risk of insolvency, or already insolvent, that
it was preferring its Mexican creditors by its planned allocation to them
of its most valuable assets, and that these actions would frustrate any
judgment respondents could obtain, respondents requested a prelimi-
nary injunction restraining petitioners from transferring the assets.
The court issued the preliminary injunction and ordered respondents to
post a $50,000 bond. The Second Circuit affirmed.

Held:

1. This case has not been rendered moot by the District Court’s
granting summary judgment to respondents on their contract claim and
converting the preliminary injunction into a permanent injunction.
Generally, the appeal of a preliminary injunction becomes moot when
the trial court enters a permanent injunction because the former merges
into the latter. Here, however, petitioners’ potential cause of action
against the injunction bond for wrongful injunction suffices to preserve
the Court’s jurisdiction, since petitioners’ argument that the District
Court lacked the power to restrain their use of assets pending a money
judgment is independent of their defense against the money judgment
on the merits. For the same reason, petitioners’ failure to appeal the
conversion of the preliminary injunction into a permanent injunction
does not forfeit their claim on the bond. Pp. 313-318.

2. The District Court lacked the authority to issue a preliminary in-
junction preventing petitioners from disposing of their assets pending
adjudication of respondents’ contract claim for money damages because
such a remedy was historically unavailable from a court of equity.
Pp. 318-333.
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(@) The federal courts have the equity jurisdiction that was exer-
cised by the English Court of Chancery at the time the Constitution
was adopted and the Judiciary Act of 1789 was enacted. Pp. 318-319.

(b) The well-established general rule was that a judgment fixing
the debt was necessary before a court in equity would interfere with
the debtor’s use of his property. See, e. g., Pusey & Jones Co. v. Hans-
sen, 261 U.S. 491, 497. It is by no means clear that there are any
exceptions to the general rule relevant to this case, and the lower courts
did not address this point. The merger of law and equity did not
change the rule, since the merger did not alter substantive rights. The
rule was regarded as serving not merely the procedural end of assuring
exhaustion of legal remedies, but also the substantive end of giving the
creditor an interest in the property which equity could act upon.
Pp. 319-324.

(c) The postmerger cases of Deckert v. Independence Shares Corp.,
311 U. S. 282, United States v. First Nat. City Bank, 379 U. S. 378, and
De Beers Consol. Mines, Ltd. v. United States, 325 U. S. 212, are entirely
consistent with the view that the preliminary injunction in this case was
beyond the District Court’s equitable power. Pp. 324-327.

(d) The English Court of Chancery did not provide a prejudgment
injunctive remedy until 1975, and the decision doing so has been viewed
by commentators as a dramatic departure from prior practice. Enjoin-
ing the debtor’s disposition of his property at the instance of a nonjudg-
ment creditor is incompatible with this Court’s traditionally cautious
approach to equitable powers, which leaves any substantial expansion
of past practice to Congress. Pp. 327-329.

(e) The various weighty considerations both for and against creat-
ing the remedy at issue here should be resolved not in this forum, but
in Congress. Pp. 329-333.

143 F. 3d 688, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court with respect to
Part II, and the opinion of the Court with respect to Parts I, ITI, and 1V,
in which REHNQUIST, C. J., and O’CONNOR, KENNEDY, and THOMAS, JJ.,
joined. GINSBURG, J., filed an opinion concurring in part and dissenting
in part, in which STEVENS, SOUTER, and BREYER, JJ., joined, post, p. 333.

Richard A. Mescon argued the cause for petitioners.
With him on the briefs were Scott S. Balber and Peter
Buscema.

Drew S. Days 111 argued the cause for respondents. With
him on the brief were Kenneth W. Irvin, Dale C. Christen-
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sen, Jr., John J. Galban, Jeremy G. Epstein, Stephen J. Mar-
zen, Meredith Kolsky Lewis, Andrew J. Wertheim, and Lisa
T. Simpson.*

JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether, in an action for
money damages, a United States District Court has the
power to issue a preliminary injunction preventing the de-
fendant from transferring assets in which no lien or equitable
interest is claimed.

I

Petitioner Grupo Mexicano de Desarrollo, S. A. (GMD), is
a Mexican holding company. In February 1994, GMD issued
$250 million of 8.25% unsecured, guaranteed notes due in
2001 (Notes), which ranked pari passu in priority of payment
with all of GMD’s other unsecured and unsubordinated debt.
Interest payments were due in February and August of
every year. Four subsidiaries of GMD (which are the re-
maining petitioners) guaranteed the Notes. Respondents
are investment funds which purchased approximately $75
million of the Notes.

Between 1990 and 1994, GMD was involved in a toll road
construction program sponsored by the Government of Mex-
ico. In order to elicit private financing, the Mexican Gov-
ernment granted concessions to companies that would build
and operate the system of toll roads. GMD was both an
investor in the concessionaries and among the construction
companies hired by the concessionaries to build the toll

*Daniel W. Krasner filed a brief for the Dominican Republic urging
reversal.

Briefs of amici curiae urging affirmance were filed for the United
States by Solicitor General Waxman, Acting Assistant Attorney General
Ogden, Deputy Solicitor General Kneedler, Edward C. DuMont, Michael
Jay Singer, and Peter J. Smith; and for the Securities Industry Association
et al. by Richard A. Rosen and Robert S. Smith.
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roads. Problems in the Mexican economy resulted in severe
losses for the concessionaries, who were therefore unable to
pay contractors like GMD. In response to these problems,
in 1997, the Mexican Government announced the Toll Road
Rescue Program, under which it would issue guaranteed
notes (Toll Road Notes) to the concessionaries, in exchange
for their ceding to the Government ownership of the toll
roads. The Toll Road Notes were to be used to pay the bank
debt of the concessionaries, and also to pay outstanding re-
ceivables held by GMD and other contractors for services
rendered to the concessionaries (Toll Road Receivables). In
the fall of 1997, GMD announced that it expected to receive
approximately $309 million of Toll Road Notes under the
program.

Because of the downturn in the Mexican economy and the
related difficulties in the toll road program, by mid-1997
GMD was in serious financial trouble. In addition to the
Notes, GMD owed other debts of about $450 million. GMD’s
1997 Form 20-F, which was filed with the Securities and Ex-
change Commission on June 30, 1997, stated that GMD’s cur-
rent liabilities exceeded its current assets and that there was
“substantial doubt” whether it could continue as a going con-
cern. As a result of these financial problems, neither GMD
nor its subsidiaries (who had guaranteed payment) made the
August 1997 interest payment on the Notes.

Between August and December 1997, GMD attempted to
negotiate a restructuring of its debt with its creditors. On
August 26, Reuters reported that GMD was negotiating with
the Mexican banks to reduce its $256 million bank debt, and
that it planned to deal with this liability before negotiating
with the investors owning the Notes. On October 28, GMD
publicly announced that it would place in trust its right to
receive $17 million of Toll Road Notes, to cover employee
compensation payments, and that it had transferred its right
to receive $100 million of Toll Road Notes to the Mexican
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Government (apparently to pay back taxes). GMD also ne-
gotiated with the holders of the Notes (including respond-
ents) to restructure that debt, but by December these nego-
tiations had failed.

On December 11, respondents accelerated the principal
amount of their Notes, and, on December 12, filed suit for
the amount due in the United States District Court for the
Southern District of New York (petitioners had consented to
personal jurisdiction in that forum). The complaint alleged
that “GMD is at risk of insolvency, if not insolvent already”;
that GMD was dissipating its most significant asset, the Toll
Road Notes, and was preferring its Mexican creditors by its
planned allocation of Toll Road Notes to the payment of their
claims, and by its transfer to them of Toll Road Receivables;
and that these actions would “frustrate any judgment” re-
spondents could obtain. App. 29-30. Respondents sought
breach-of-contract damages of $80.9 million, and requested a
preliminary injunction restraining petitioners from transfer-
ring the Toll Road Notes or Receivables. On that same day,
the District Court entered a temporary restraining order
preventing petitioners from transferring their right to re-
ceive the Toll Road Notes.

On December 23, the District Court entered an order in
which it found that “GMD is at risk of insolvency if not al-
ready insolvent”; that the Toll Road Notes were GMD’s “only
substantial asset”; that GMD planned to use the Toll Road
Notes “to satisfy its Mexican creditors to the exclusion of
[respondents] and other holders of the Notes”; that “[i]n light
of [petitioners’] financial condition and dissipation of assets,
any judgment [respondents] obtain in this action will be frus-
trated”; that respondents had demonstrated irreparable in-
jury; and that it was “almost certain” that respondents would
succeed on the merits of their claim. App. to Pet. for Cert.
26a-26a. It preliminarily enjoined petitioners “from dis-
sipating, disbursing, transferring, conveying, encumbering
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or otherwise distributing or affecting any [petitioner’s] right
to, interest in, title to or right to receive or retain, any of
the [Toll Road Notes].” Id., at 26a. The court ordered
respondents to post a $50,000 bond.

The Second Circuit affirmed. 143 F. 3d 688 (1998). We
granted certiorari, 525 U. S. 1015 (1998).

II

Respondents contend that events subsequent to petition-
ers’ appeal of the preliminary injunction render this case
moot. While that appeal was pending in the Second Circuit,
the case proceeded in the District Court. Petitioners filed
an answer and asserted various counterclaims. On April 17,
1998, the District Court granted summary judgment to re-
spondents on their contract claim and dismissed petitioners’
counterclaims. The court ordered petitioners to pay re-
spondents $82,444,259 by assignment or transfer of Toll Road
Receivables or Toll Road Notes; the court also converted the
preliminary injunction into a permanent injunction pending
such assignment or transfer. Although petitioners initially
appealed both portions of this order to the Second Circuit,
they later abandoned their appeal from the permanent in-
junction. The appeal from the payment order is still pend-
ing in the Second Circuit. The same date the District Court
entered judgment, respondents moved to dismiss petitioners’
first appeal—the one now before us—arguing that the final
judgment rendered the appeal moot. On May 4, the Second
Circuit denied the motion to dismiss and two days later af-
firmed, as mentioned above, the District Court’s grant of the
preliminary injunction.

Respondents argue that the issue of the propriety of the
preliminary injunction is moot because that injunction is now
merged into the permanent injunction. Petitioners contend
that the case is not moot because, if we hold that the District
Court was without power to issue the preliminary injunction,
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then under Federal Rules of Civil Procedure 65(c) and 65.1°
they will have a claim against the injunction bond. They
assert that the injunction “interfered with GMD’s efforts
to restructure its debt and substantially impaired GMD’s
ability to continue its operations in the ordinary course of
business.” Brief for Petitioners 7. Respondents concede
that a party who has been wrongfully enjoined has a claim
on the bond, but they argue that although such a claim might
mean that the case is not moot, it does not prevent this inter-
locutory appeal from becoming moot. In any event, say
respondents, because a claim for wrongful injunction re-
quires that the enjoined party win on the ultimate merits,
petitioners have forfeited any claim by failing to appeal the
portion of the District Court’s judgment converting the pre-
liminary injunction into a permanent injunction.

Generally, an appeal from the grant of a preliminary in-
junction becomes moot when the trial court enters a perma-
nent injunction, because the former merges into the latter.
We have dismissed appeals in such circumstances. See, e. g.,
Smith v. Illinois Bell Telephone Co., 270 U. S. 587, 588-589
(1926). We agree with petitioners, however, that their po-
tential cause of action against the injunction bond preserves
our jurisdiction over this appeal. Cf. Liner v. Jafco, Inc.,
375 U. S. 301, 305-306 (1964).

In the case of the usual preliminary injunction, the plain-
tiff seeks to enjoin, pending the outcome of the litigation,
action that he claims is unlawful. If his lawsuit turns out to
be meritorious—if he is found to be entitled to the perma-
nent injunction that he seeks—even if the preliminary in-
junction was wrongly issued (because at that stage of the

1 Rule 65(c) provides that an applicant for a preliminary injunction must
obtain security “for the payment of such costs and damages as may be
incurred or suffered by any party who is found to have been wrongfully
enjoined or restrained.” Rule 65.1 states in part that “[t]he surety’s lia-
bility may be enforced on motion without the necessity of an independ-
ent action.”
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litigation the plaintiff’s prospects of winning were not suffi-
ciently clear, or the plaintiff was not suffering irreparable
injury) its issuance would in any event be harmless error.
The final injunction establishes that the defendant should
not have been engaging in the conduct that was enjoined.
Hence, it is reasonable to regard the preliminary injunction
as merging into the final one: If the latter is valid, the former
is, if not procedurally correct, at least harmless. A quite
different situation obtains in the present case, where (accord-
ing to petitioners’ claim) the substantive validity of the final
injunction does not establish the substantive validity of the
preliminary one. For the latter was issued not to enjoin un-
lawful conduct, but rather to render unlawful conduct that
would otherwise be permissible, in order to protect the antic-
ipated judgment of the court; and it is the essence of petition-
ers’ claim that such an injunction can be issued only after
the judgment is rendered. If petitioners are correct, they
have been harmed by issuance of the unauthorized prelimi-
nary injunction—and hence should be able to recover on the
bond—even if the final injunction is proper. It would make
no sense, when this is the claim, to say that the preliminary
injunction merges into the final one.?

2We recognize that respondents alleged in their complaint that the as-
signments of the rights to receive Toll Road Notes violated the negative
pledge clause of the note instrument and the provision that the Notes
ranked pari passu with other debt, and therefore that petitioners were
not entitled to engage in the restrained conduct. We do not, however,
understand the District Court to have made a finding—either in the pre-
liminary injunction order or in the final order—that petitioners’ enjoined
conduct was unlawful. The mootness of petitioners’ claim at the present
stage of the proceedings must be assessed on the basis of what that claim
is.  As shown by the question on which we granted certiorari, it is that
the District Court wrongfully entered an order to protect its judgment
before the judgment was rendered. If, in fact, petitioners had no right
under the note instrument to take the actions that were enjoined, that
would presumably be a defense to the action on the injunction bond. See,
e. 9., Blumenthal v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 910 F. 2d
1049, 1054 (CA2 1990); Note, Recovery for Wrongful Interlocutory Injunc-
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We reject respondents’ argument that the controversy
over the bond saves the “case” from mootness, but does not
save the “issue” of the validity of the preliminary injunction
from mootness. University of Texas v. Camenisch, 451 U. S.
390 (1981), upon which respondents principally rely, is inap-
posite. In that case a deaf graduate student sued the Uni-
versity of Texas to obtain an injunction requiring the school
to pay for a sign-language interpreter for his school work.
The District Court granted a preliminary injunction and
required the student to post an injunction bond. Pending
appeal of that injunction, the university paid for the in-
terpreter, but the student graduated before the Court
of Appeals issued its decision. Nevertheless, the Court of
Appeals held that the appeal of the preliminary injunction
was not moot because the issue of who had to pay for the
interpreter remained. We reversed:

“The Court of Appeals correctly held that the case as
a whole is not moot, since, as that court noted, it remains
to be decided who should ultimately bear the cost of the
interpreter. However, the issue before the Court of
Appeals was not who should pay for the interpreter, but
rather whether the District Court had abused its discre-
tion in issuing a preliminary injunction requiring the
University to pay for him. The two issues are signifi-
cantly different, since whether the preliminary injunc-
tion should have issued depended on the balance of fac-
tors listed in [Fifth Circuit precedent], while whether
the University should ultimately bear the cost of the
interpreter depends on a final resolution of the merits
of Camenisch’s case.

tions Under Rule 65(c), 99 Harv. L. Rev. 828, 836 (1986). But it does not
bear upon the mootness of petitioners’ present claim.
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“This, then, is simply another instance in which one
issue in a case has become moot, but the case as a whole
remains alive because other issues have not become
moot. . . . Because the only issue presently before us—
the correctness of the decision to grant a preliminary
injunction—is moot, the judgment of the Court of Ap-
peals must be vacated and the case must be remanded
to the District Court for trial on the merits.” Id., at
393-394 (citations omitted).

Camenisch is simply an application of the same principle
which underlies the rule that a preliminary injunction ordi-
narily merges into the final injunction. Since the prelimi-
nary injunction no longer had any effect (the student had
graduated), and since the substantive issue governing the
propriety of what had been paid under the preliminary in-
junction (as opposed to the procedural issue of whether the
injunction should have issued when it did) was the same
issue underlying the merits claim, there was no sense in try-
ing the preliminary injunction question separately. In the
present case, however, petitioners’ basis for arguing that the
preliminary injunction was wrongfully issued—which is that
the District Court lacked the power to restrain their use of
assets pending a money judgment—is independent of re-
spondents’ claim on the merits—which is that petitioners
breached the note instrument by failing to make the August
1997 interest payment. The resolution of the merits is im-
material to the validity of petitioners’ potential claim on the
bond. Cf. American Can Co. v. Mansukhani, 742 F. 2d 314,
320-321 (CAT 1984); Stacey G. v. Pasadena Independent Sch.
Dist., 695 F. 2d 949, 955 (CA5 1983).

For the same reason, petitioners’ failure to appeal the
permanent injunction does not forfeit their claim that the
preliminary injunction was wrongful. Petitioners do not
contest the District Court’s power to issue a permanent
injunction after rendering a money judgment against them,
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but they do contest its power to issue a preliminary injunc-
tion, and they do so on a ground that has nothing to do with
the validity of the permanent injunction. And again for the
same reason, we reject respondents’ argument that petition-
ers have no wrongful injunction claim because they lost the
case on the merits.

II1

We turn, then, to the merits question whether the District
Court had authority to issue the preliminary injunction in
this case pursuant to Federal Rule of Civil Procedure 65.%
The Judiciary Act of 1789 conferred on the federal courts
jurisdiction over “all suits . . . in equity.” §11, 1 Stat. 78.
We have long held that “[t]he ‘jurisdiction’ thus conferred . ..
is an authority to administer in equity suits the principles of
the system of judicial remedies which had been devised and
was being administered by the English Court of Chancery
at the time of the separation of the two countries.” Atlas
Life Ins. Co. v. W. I. Southern, Inc., 306 U. S. 563, 568 (1939).
See also, e. g., Stainback v. Mo Hock Ke Lok Po, 336 U. S.
368, 382, n. 26 (1949); Guaranty Trust Co. v. York, 326
U.S. 99, 105 (1945); Gordon v. Washington, 295 U. S. 30, 36
(1935). “Substantially, then, the equity jurisdiction of the
federal courts is the jurisdiction in equity exercised by the
High Court of Chancery in England at the time of the adop-
tion of the Constitution and the enactment of the original
Judiciary Act, 1789 (1 Stat. 73).” A. Dobie, Handbook of
Federal Jurisdiction and Procedure 660 (1928). “[TThe sub-
stantive prerequisites for obtaining an equitable remedy as

3 Although this is a diversity case, respondents’ complaint sought the
injunction pursuant to Rule 65, and the Second Circuit’s decision was
based on that rule and on federal equity principles. Petitioners argue for
the first time before this Court that under Erie R. Co. v. Tompkins, 304
U. S. 64 (1938), the availability of this injunction under Rule 65 should be
determined by the law of the forum State (in this case New York). Be-
cause this argument was neither raised nor considered below, we decline
to consider it.
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well as the general availability of injunctive relief are not
altered by [Rule 65] and depend on traditional principles of
equity jurisdiction.” 11A C. Wright, A. Miller, & M. Kane,
Federal Practice and Procedure §2941, p. 31 (2d ed. 1995).
We must ask, therefore, whether the relief respondents re-
quested here was traditionally accorded by courts of equity.

A

Respondents do not even argue this point. The United
States as amicus curiae, however, contends that the prelimi-
nary injunction issued in this case is analogous to the relief
obtained in the equitable action known as a “creditor’s bill.”
This remedy was used (among other purposes) to permit a
judgment creditor to discover the debtor’s assets, to reach
equitable interests not subject to execution at law, and to
set aside fraudulent conveyances. See 1 D. Dobbs, Law of
Remedies §2.8(1), pp. 191-192 (2d ed. 1993); 4 S. Symons,
Pomeroy’s Equity Jurisprudence §1415, pp. 1065-1066 (5th
ed. 1941); 1 G. Glenn, Fraudulent Conveyances and Prefer-
ences $§26, p. 51 (rev. ed. 1940). It was well established,
however, that, as a general rule, a creditor’s bill could be
brought only by a creditor who had already obtained a judg-
ment establishing the debt. See, e. g., Pusey & Jones Co. v.
Hanssen, 261 U.S. 491, 497 (1923); Hollins v. Brierfield
Coal & Iron Co., 150 U. S. 371, 378-379 (1893); Cates v. Allen,
149 U. S. 451, 457 (1893); National Tube Works Co. v. Ballou,
146 U. S. 517, 523-524 (1892); Scott v. Neely, 140 U. S. 106,
113 (1891); Smith v. Railroad Co., 99 U. S. 398, 401 (1879);
Adler v. Fenton, 24 How. 407, 411-413 (1861); see also 4
Symons, supra, at 1067; 1 Glenn, supra, §9, at 11; F. Wait,
Fraudulent Conveyances and Creditors’ Bills § 73, pp. 110-
111 (1884). The rule requiring a judgment was a product,
not just of the procedural requirement that remedies at law
had to be exhausted before equitable remedies could be pur-
sued, but also of the substantive rule that a general creditor
(one without a judgment) had no cognizable interest, either
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at law or in equity, in the property of his debtor, and there-
fore could not interfere with the debtor’s use of that prop-
erty. As stated by Chancellor Kent: “The reason of the rule
seems to be, that until the creditor has established his title,
he has no right to interfere, and it would lead to an unneces-
sary, and, perhaps, a fruitless and oppressive interruption of
the exercise of the debtor’s rights.” Wiggins v. Armstrong,
2 Johns. Ch. 144, 145-146 (N. Y. 1816). See also, e. g., Guar-
anty Trust Co., supra, at 106-107, n. 3; Pusey & Jones Co.,
supra, at 497; Cates, supra, at 457; Adler, supra, at 411-413;
Shufeldt v. Boehm, 96 111. 560, 564 (1880); 1 Glenn, supra, §9,
at 11; Wait, supra, §52, at 81, §73, at 113.

The United States asserts that there were exceptions
to the general rule requiring a judgment. The existence
and scope of these exceptions is by no means clear.* Cf.
G. Glenn, The Rights and Remedies of Creditors Respect-
ing Their Debtor’s Property §§21-24, pp. 18-21 (1915). Al-
though the United States says that some of them “might
have been relevant in a case like this one,” Brief for United
States as Amicus Curiae 11, it chooses not to resolve (or
argue definitively) whether any particular one would have
been, id., at 125 For their part, as noted above, respondents

4For example, some courts said that insolvency was an exception, but
others disagreed. See, e. g., Annot., Of the Demands Which Will Support
a Creditor’s Bill, 66 American State Reports 271, 285 (1899) (cases are “in
almost hopeless conflict”). This Court has concluded that that particular
exception does not exist. See, e.g., Pusey & Jones Co. v. Hanssen, 261
U. S. 491, 495-497 (1923); Hollins v. Brierfield Coal & Iron Co., 150 U. S.
371, 385-386 (1893); Smith v. Railroad Co., 99 U. 8. 398, 400-401 (1879).

5Some cases suggested that there was an exception where the debt was
admitted or confessed, at least if the creditor possessed an interest in the
debtor’s property. See, e. g., Scott v. Neely, 140 U. S. 106, 113 (1891); D. A.
Tompkins Co. v. Catawba Mills, 82 F. 780, 783 (CCSC 1897). Even if the
latter condition is overlooked, it is by no means clear that the action here
would qualify. Petitioners’ answer (filed after the preliminary injunction
had issued) denied knowledge or information sufficient to form a belief
(which is the equivalent of a denial, see Federal Rule of Civil Procedure
8(b)) as to respondents’ allegations that petitioners were currently in-
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do not discuss creditor’s bills at all. Particularly in the
absence of any discussion of this point by the lower courts,
we are not inclined to speculate upon the existence or appli-
cability to this case of any exceptions, and follow the well-
established general rule that a judgment establishing the
debt was necessary before a court of equity would interfere
with the debtor’s use of his property.

JUSTICE GINSBURG concedes that federal equity courts
have traditionally rejected the type of provisional relief
granted in this case. See post, at 338 (opinion concurring
in part and dissenting in part). She invokes, however, “the
grand aims of equity,” and asserts a general power to grant
relief whenever legal remedies are not “practical and effi-
cient,” unless there is a statute to the contrary. Post, at 342
(internal quotation marks omitted). This expansive view of
equity must be rejected. Joseph Story’s famous treatise re-
flects what we consider the proper rule, both with regard to
the general role of equity in our “government of laws, not of
men,” and with regard to its application in the very case
before us:

“Mr. Justice Blackstone has taken considerable pains
to refute this doctrine. ‘It is said,” he remarks, ‘that it
is the business of a Court of Equity, in England, to abate
the rigor of the common law. But no such power is con-
tended for. Hard was the case of bond creditors, whose
debtor devised away his real estate . ... But a Court
of Equity can give no relief . ... And illustrations of
the same character may be found in every state of the
Union. . . . In many [States], if not in all, a debtor may
prefer one creditor to another, in discharging his debts,
whose assets are wholly insufficient to pay all the

debted to respondents in the amount of $80.9 million, and that petitioners
breached their agreements under the Notes and the related guarantee;
and denied respondents’ allegations that all conditions precedent to suit
had occurred, been waived, or otherwise been satisfied, and that respond-
ents had suffered damages of $80.9 million.
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debts.” 1 Commentaries on Equity Jurisprudence § 12,
pp. 14-15 (1836).

See also mfra, at 332-333. We do not question the propo-
sition that equity is flexible; but in the federal system, at
least, that flexibility is confined within the broad bound-
aries of traditional equitable relief. To accord a type of
relief that has never been available before—and especially
(as here) a type of relief that has been specifically disclaimed
by longstanding judicial precedent—is to invoke a “default
rule,” post, at 342, not of flexibility but of omnipotence.
When there are indeed new conditions that might call for a
wrenching departure from past practice, Congress is in a
much better position than we both to perceive them and
to design the appropriate remedy. Despite JUSTICE GINS-
BURG’s allusion to the “increasing complexities of modern
business relations,” post, at 337 (internal quotation marks
omitted), and to the bygone “age of slow-moving capital and
comparatively immobile wealth,” post, at 338, we suspect
there is absolutely nothing new about debtors’ trying to
avoid paying their debts, or seeking to favor some credi-
tors over others—or even about their seeking to achieve
these ends through “sophisticated . . . strategies,” ibid. The
law of fraudulent conveyances and bankruptcy was devel-
oped to prevent such conduct; an equitable power to restrict
a debtor’s use of his unencumbered property before judg-
ment was not.

Respondents argue (supported by the United States) that
the merger of law and equity changed the rule that a general
creditor could not interfere with the debtor’s use of his prop-
erty. But the merger did not alter substantive rights.
“Notwithstanding the fusion of law and equity by the Rules
of Civil Procedure, the substantive principles of Courts of
Chancery remain unaffected.” Stainback, 336 U. S., at 382,
n. 26. Even in the absence of historical support, we would
not be inclined to believe that it is merely a question of
procedure whether a person’s unencumbered assets can be
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frozen by general-creditor claimants before their claims have
been vindicated by judgment. It seems to us that question
goes to the substantive rights of all property owners. In
any event it appears, as we have observed, that the rule re-
quiring a judgment was historically regarded as serving, not
merely the procedural end of assuring exhaustion of legal
remedies (which the merger of law and equity could render
irrelevant), but also the substantive end of giving the credi-
tor an interest in the property which equity could then act
upon. See supra, at 319-320.°

We note that none of the parties or amici specifically
raised the applicability to this case of Federal Rule of Civil
Procedure 18(b), which states:

“Whenever a claim is one heretofore cognizable only
after another claim has been prosecuted to a conclusion,
the two claims may be joined in a single action; but the
court shall grant relief in that action only in accordance
with the relative substantive rights of the parties. In
particular, a plaintiff may state a claim for money and a
claim to have set aside a conveyance fraudulent as to
that plaintiff, without first having obtained a judgment
establishing the claim for money.”

5As we stated in Adler v. Fenton, 24 How. 407, 411-412 (1861): “‘Our
laws determine with accuracy the time and manner in which the property
of a debtor ceases to be subject to his disposition, and becomes subject to
the rights of his creditor. A creditor acquires a lien upon the lands of his
debtor by a judgment; and upon the personal goods of the debtor, by the
delivery of an execution to the sheriff. It is only by these liens that a
creditor has any vested or specific right in the property of his debtor.
Before these liens are acquired, the debtor has full dominion over his prop-
erty; he may convert one species of property into another, and he may
alienate to a purchaser. The rights of the debtor, and those of a creditor,
are thus defined by positive rules; and the points at which the power of
the debtor ceases, and the right of the creditor commences, are clearly
established. These regulations cannot be contravened or varied by any
interposition of equity’” (quoting Moran v. Dawes, 1 Hopk. Ch. 365, 367
(N.'Y. 1825)).
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Because the Rule was neither mentioned by the lower courts
nor briefed by the parties, we decline to consider its applica-
tion to the present case. We note, however, that it says
nothing about preliminary relief, and specifically reserves
substantive rights (as did the Rules Enabling Act, see 28
U. S. C. §2072(b))."

B

Respondents contend that two of our postmerger cases
support the District Court’s order “in principle.” Brief for
Respondents 22. We find both of these cases entirely con-
sistent with the view that the preliminary injunction in this
case was beyond the equitable authority of the District
Court.

In Deckert v. Independence Shares Corp., 311 U.S. 282
(1940), purchasers of certificates that entitled the holders to
invest in a trust of common stocks sued the company that
sold the certificates and the company administering the
trust, and related officers and affiliates, under the Securities
Act of 1933, alleging that the sale was fraudulent. They fur-
ther alleged that the company that sold the certificates was
insolvent, that it was likely to make preferential payments
to certain creditors, and that its assets were in danger of
dissipation. They sought the appointment of a receiver and
an injunction restraining the company administering the
trust from transferring any assets of the corporations or of
the trust. The District Court preliminarily enjoined the
company from transferring a fixed sum. Id., at 285-286.

"Several States have adopted the Uniform Fraudulent Conveyance Act
(or its successor the Uniform Fraudulent Transfers Act), which has been
interpreted as conferring on a nonjudgment creditor the right to bring a
fraudulent conveyance claim. See generally P. Alces, Law of Fraudulent
Transactions §5.04[3], p. 5-116 (1989). Insofar as Rule 18(b) applies to
such an action, the state statute eliminating the need for a judgment may
have altered the common-law rule that a general contract creditor has no
interest in his debtor’s property. Because this case does not involve a
claim of fraudulent conveyance, we express no opinion on the point.
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After deciding that the Securities Act permitted equitable
relief, we concluded that the bill stated a cause of action for
the equitable remedies of rescission of the contracts and res-
titution of the consideration paid, id., at 287-288, and that
the preliminary injunction “was a reasonable measure to pre-
serve the status quo pending final determination of the ques-
tions raised by the bill,” id., at 290. Deckert is not on point
here because, as the Court took pains to explain, “the bill
state[d] a cause [of action] for equitable relief.” Id., at 288.

“The principal objects of the suit are rescission of the
Savings Plan contracts and restitution of the consider-
ation paid . ... That a suit to rescind a contract induced
by fraud and to recover the consideration paid may
be maintained in equity, at least where there are cir-
cumstances making the legal remedy inadequate, is well
established.” Id., at 289.

The preliminary relief available in a suit seeking equitable
relief has nothing to do with the preliminary relief available
in a creditor’s bill seeking equitable assistance in the collec-
tion of a legal debt.

In the second case relied on by respondents, United States
v. First Nat. City Bank, 379 U.S. 378 (1965), the United
States, in its suit to enforce a tax assessment and tax lien,
requested a preliminary injunction preventing a third-party
bank from transferring any of the taxpayer’s assets which
were held in a foreign branch office of the bank. Id., at 379-
380. Relying on a statute giving district courts the power
to grant injunctions “‘necessary or appropriate for the en-
forcement of the internal revenue laws,’” id., at 380 (quoting
former 26 U. S. C. §7402(a) (1964 ed.)), we concluded that the
temporary injunction was “appropriate to prevent further
dissipation of assets,” 379 U. S., at 385. We stated that if
a district court could not issue such an injunction, foreign
taxpayers could avoid their tax obligations.
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First National is distinguishable from the present case on
a number of grounds. First, of course, it involved not the
Court’s general equitable powers under the Judiciary Act of
1789, but its powers under the statute authorizing issuance
of tax injunctions.® Second, First National relied in part
on the doctrine that courts of equity will “‘go much farther
both to give and withhold relief in furtherance of the public
interest than they are accustomed to go when only private
interests are involved,”” id., at 383 (quoting Virginian R. Co.
v. Railway Employees, 300 U. S. 515, 552 (1937)). And fi-
nally, although the Court did not rely on this fact, the credi-
tor (the Government) asserted an equitable lien on the prop-
erty, see 379 U.S., at 379-380, which presents a different
case from that of the unsecured general creditor.

That Deckert and First National should not be read as
establishing the principle relied on by respondents is
strongly suggested by De Beers Comsol. Mines, Ltd. v.
United States, 325 U. S. 212 (1945). In that case the United
States brought suit against several corporations seeking
equitable relief against alleged antitrust violations. The
United States also sought a preliminary injunction restrain-
ing the defendants from removing their assets from this
country pending adjudication of the merits. We concluded
that the injunction was beyond the power of the District
Court. We stated that “[a] preliminary injunction is always
appropriate to grant intermediate relief of the same charac-
ter as that which may be granted finally,” but that the in-
junction in that case dealt “with a matter lying wholly out-

8 Although the United States suggests that there is statutory support
for the present injunction in the All Writs Act, 28 U. S. C. §1651, Brief for
United States as Amicus Curiae 18, we have said that the power con-
ferred by the predecessor of that provision is defined by “what is the
usage, and what are the principles of equity applicable in such a case.”
De Beers Consol. Mines, Ltd. v. United States, 325 U. S. 212, 219 (1945).
That is the very inquiry in which we have engaged.
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side the issues in the suit.” Id., at 220. We pointed out
that “Federal and State courts appear consistently to have
refused relief of the nature here sought,” id., at 221, and
we concluded:

“To sustain the challenged order would create a prece-
dent of sweeping effect. This suit, as we have said, is
not to be distinguished from any other suit in equity.
What applies to it applies to all such. Every suitor who
resorts to chancery for any sort of relief by injunction
may, on a mere statement of belief that the defend-
ant can easily make away with or transport his money
or goods, impose an injunction on him, indefinite in
duration, disabling him to use so much of his funds or
property as the court deems necessary for security or
compliance with its possible decree. And, if so, it is dif-
ficult to see why a plaintiff in any action for a personal
judgment in tort or contract may not, also, apply to the
chancellor for a so-called injunction sequestrating his
opponent’s assets pending recovery and satisfaction of
a judgment in such a law action. No relief of this char-
acter has been thought justified in the long history of
equity jurisprudence.” Id., at 222-223.

The statements in the last two sentences, though dictum,
confirms that the relief sought by respondents does not have
a basis in the traditional powers of equity courts.

C

As further support for the proposition that the relief ac-
corded here was unknown to traditional equity practice, it is
instructive that the English Court of Chancery, from which
the First Congress borrowed in conferring equitable powers
on the federal courts, did not provide an injunctive remedy
such as this until 1975. In that year, the Court of Appeal
decided Mareva Compania Naviera S. A. v. International
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Bulkcarriers S. A., 2 Lloyd’s Rep. 509.°  Mareva, although
acknowledging that the prior case of Lister & Co. v. Stubbs,
[1890] 45 Ch. D. 1 (C. A.), said that a court has no power to
protect a creditor before he gets judgment,! relied on a stat-
ute giving courts the authority to grant an interlocutory in-
junction “‘in all cases in which it shall appear to the court
to be just or convenient,”” 2 Lloyd’s Rep., at 510 (quoting
Judicature Act of 1925, Law Reports 1925 (2), 15 & 16 Geo.
V, ch. 49, §45). 1t held (in the words of Lord Denning) that
“[ilf it appears that the debt is due and owing—and there is
a danger that the debtor may dispose of his assets so as to
defeat it before judgment—the Court has jurisdiction in a
proper case to grant an interlocutory judgment so as to pre-
vent him /[sic/ disposing of those assets.” 2 Lloyd’s Rep.,
at 510. The Mareva injunction has now been confirmed by
statute. See Supreme Court Act of 1981, §37, 11 Halsbury’s
Statutes 966, 1001 (1991 reissue).

Commentators have emphasized that the adoption of
Mareva injunctions was a dramatic departure from prior
practice.

“Before 1975 the courts would not grant an injunction
to restrain a defendant from disposing of his assets pen-

9 Apparently the first “Mareva” injunction was actually issued in Nip-
pon Yusen Kaisha v. Karageorgis, [1975] 2 Lloyd’s Rep. 137 (C. A.), in
which Lord Denning recognized the prior practice of not granting such
injunctions, but stated that “the time has come when we should revise our
practice.” Id., at 138; see also Hetherington, Introduction to the Mareva
Injunction, in Mareva Injunctions 1, n. 1 (M. Hetherington ed. 1983). For
whatever reason, Mareva has gotten the credit (or blame), and we follow
the tradition of leaving Nippon Yusen in the shadows.

©Tn Lister & Co. v. Stubbs, 45 Ch. D., at 1, 13, the Court of Appeal held
that an injunction restraining the defendant’s use of assets could not be
issued. Lord Justice Cotton stated: “I know of no case where, because it
was highly probable that if the action were brought to a hearing the plain-
tiff could establish that a debt was due to him from the defendant, the
defendant has been ordered to give security until that has been estab-
lished by the judgment or decree.”



Cite as: 527 U. S. 308 (1999) 329

Opinion of the Court

dente lite merely because the plaintiff feared that by
the time he obtained judgment the defendant would
have no assets against which execution could be levied.
Applications for such injunctions were consistently re-
fused in the English Commercial Court as elsewhere.
They were thought to be so clearly beyond the powers of
the court as to be ‘wholly unarguable.”” Hetherington,
supra n. 9, at 3.

See also Wasserman, Equity Renewed: Preliminary Injunc-
tions to Secure Potential Money Judgments, 67 Wash. L. Rev.
257, 337 (1992) (stating that Mareva “revolutionized English
practice”). The Mareva injunction has been recognized as
a powerful tool for general creditors; indeed, it has been
called the “nuclear weapo[n] of the law.” R. Ough & W.
Flenley, The Mareva Injunction and Anton Piller Order:
Practice and Precedents xi (2d ed. 1993).

The parties debate whether Mareva was based on statu-
tory authority or on inherent equitable power. See Brief
for Petitioners 17, n. 8; Brief for Respondents 35-36. Re-
gardless of the answer to this question, it is indisputable that
the English courts of equity did not actually exercise this
power until 1975, and that federal courts in this country have
traditionally applied the principle that courts of equity will
not, as a general matter, interfere with the debtor’s disposi-
tion of his property at the instance of a nonjudgment credi-
tor. We think it incompatible with our traditionally cautious
approach to equitable powers, which leaves any substantial
expansion of past practice to Congress, to decree the elimina-
tion of this significant protection for debtors.

Iv

The parties and amict discuss various arguments for and
against creating the preliminary injunctive remedy at issue
in this case. The United States suggests that the factors
supporting such a remedy include
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“simplicity and uniformity of procedure; preservation of
the court’s ability to render a judgment that will prove
enforceable; prevention of inequitable conduct on the
part of defendants; avoiding disparities between defend-
ants that have assets within the jurisdiction (which
would be subject to pre-judgment attachment ‘at law’)
and those that do not; avoiding the necessity for plain-
tiffs to locate a forum in which the defendant has sub-
stantial assets; and, in an age of easy global mobility of
capital, preserving the attractiveness of the United
States as a center for financial transactions.” Brief for
United States as Amicus Curiae 16.

But there are weighty considerations on the other side as
well, the most significant of which is the historical principle
that before judgment (or its equivalent) an unsecured credi-
tor has no rights at law or in equity in the property of his
debtor. As one treatise writer explained:

“A rule of procedure which allowed any prowling credi-
tor, before his claim was definitely established by judg-
ment, and without reference to the character of his
demand, to file a bill to discover assets, or to impeach
transfers, or interfere with the business affairs of the
alleged debtor, would manifestly be susceptible of the
grossest abuse. A more powerful weapon of oppres-
sion could not be placed at the disposal of unscrupu-
lous litigants.” Wait, Fraudulent Conveyances §73, at
110-111.

The requirement that the creditor obtain a prior judgment
is a fundamental protection in debtor-creditor law—rendered
all the more important in our federal system by the debtor’s
right to a jury trial on the legal claim. There are other fac-
tors which likewise give us pause: The remedy sought here
could render Federal Rule of Civil Procedure 64, which au-
thorizes use of state prejudgment remedies, a virtual irrele-
vance. Why go through the trouble of complying with local
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attachment and garnishment statutes when this all-purpose
prejudgment injunction is available? More importantly,
by adding, through judicial fiat, a new and powerful weapon
to the creditor’s arsenal, the new rule could radically alter
the balance between debtor’s and creditor’s rights which
has been developed over centuries through many laws—
including those relating to bankruptcy, fraudulent convey-
ances, and preferences. Because any rational creditor
would want to protect his investment, such a remedy might
induce creditors to engage in a “race to the courthouse” in
cases involving insolvent or near-insolvent debtors, which
might prove financially fatal to the struggling debtor. (In
this case, we might observe, the respondents did not repre-
sent all of the holders of the Notes; they were an active few
who sought to benefit at the expense of the other noteholders
as well as GMD’s other creditors.!!) It is significant that, in
England, use of the Mareva injunction has expanded rapidly.
“Since 1975, the English courts have awarded Mareva in-
junctions to freeze assets in an ever-increasing set of circum-
stances both within and beyond the commercial setting
to an ever-expanding number of plaintiffs.” Wasserman,
supra, at 339. As early as 1984, one observer stated
that “[t]here are now a steady flow of such applications to
our Courts which have been estimated to exceed one thou-

11 JUSTICE GINSBURG suggests that respondents acted to benefit all of
GMD’s creditors. See post, at 341, n. 6. But respondents’ complaint
sought the full amount they were allegedly owed, despite their contention
that petitioners could not pay all their creditors. It is not clear that the
“trust in compliance with Mexican law” that respondents proposed as a
possible preliminary remedy, ibid., was to be for the benefit of all credi-
tors, rather than respondents alone—but that remedy was in any event
denied, which did not deter respondents from seeking a simple freeze on
assets to satisfy their anticipated judgment. There is nothing whatever
wrong with respondents’ pursuing their own interests. Indeed, the fact
that it is entirely proper and entirely predictable is the very premise of
the point we are making: that this new remedy will promote unregulated
competition among the creditors of a struggling debtor.
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sand per month.” Shenton, Attachments and Other Interim
Court Remedies in Support of Arbitration, 1984 Int’l Bus.
Law. 101, 104.

We do not decide which side has the better of these argu-
ments. We set them forth only to demonstrate that resolv-
ing them in this forum is incompatible with the democratic
and self-deprecating judgment we have long since made: that
the equitable powers conferred by the Judiciary Act of 1789
did not include the power to create remedies previously un-
known to equity jurisprudence. Even when sitting as a
court in equity, we have no authority to craft a “nuclear
weapon” of the law like the one advocated here. Joseph
Story made the point many years ago:

“If, indeed, a Court of Equity in England did possess the
unbounded jurisdiction, which has been thus generally
ascribed to it, of correcting, controlling, moderating, and
even superceding the law, and of enforcing all the rights,
as well as charities, arising from natural law and justice,
and of freeing itself from all regard to former rules and
precedents, it would be the most gigantic in its sway,
and the most formidable instrument of arbitrary power,
that could well be devised. It would literally place the
whole rights and property of the community under the
arbitrary will of the Judge, acting, if you please, arbitrio
boni judicis, and it may be, ex aequo et bono, according
to his own notions and conscience; but still acting with a
despotic and sovereign authority. A Court of Chancery
might then well deserve the spirited rebuke of Seldon;
‘For law we have a measure, and know what to trust
to—Equity is according to the conscience of him, that is
Chancellor; and as that is larger, or narrower, so is Eq-
uity. T is all one, as if they should make the standard
for the measure the Chancellor’s foot. What an uncer-
tain measure would this be? One Chancellor has a long
foot; another a short foot; a third an indifferent foot. It
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is the same thing with the Chancellor’s conscience.”” 1
Commentaries on Equity Jurisprudence § 19, at 21.

The debate concerning this formidable power over debtors
should be conducted and resolved where such issues belong
in our democracy: in the Congress.

* * *

Because such a remedy was historically unavailable from
a court of equity, we hold that the District Court had no
authority to issue a preliminary injunction preventing peti-
tioners from disposing of their assets pending adjudica-
tion of respondents’ contract claim for money damages. We
reverse the judgment of the Second Circuit and remand
the case for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUS-
TICE SOUTER, and JUSTICE BREYER join, concurring in part
and dissenting in part.

I

Uncontested evidence presented to the District Court at
the preliminary injunction hearing showed that petitioner
Grupo Mexicano de Desarrollo, S. A. (GMD), had defaulted on
its contractual obligations to respondents, a group of GMD
noteholders (Alliance), see App. to Pet. for Cert. 24a, 3la,
that Alliance had satisfied all conditions precedent to its
breach of contract claim, see ud., at 25a, and that GMD had
no plausible defense on the merits, see id., at 25a, 36a. Alli-
ance also demonstrated that GMD had undertaken to treat
Alliance’s claims on the same footing as all other unsecured,
unsubordinated debt, see id., at 24a, but that GMD was in
fact satisfying Mexican creditors to the exclusion of Alliance,
id., at 26a. Furthermore, unchallenged evidence indicated
that GMD was so rapidly disbursing its sole remaining asset
that, absent provisional action by the District Court, Alli-
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ance would have been unable to collect on the money judg-
ment for which it qualified. See id., at 26a, 32a.

Had it been possible for the District Judge to set up
“a pie-powder court . .. on the instant and on the spot,”
Parks v. Boston, 32 Mass. 198, 208 (1834) (Shaw, C. J.), the
judge could have moved without pause from evidence taking
to entry of final judgment for Alliance, including an order
prohibiting GMD from transferring assets necessary to sat-
isfy the judgment. Lacking any such device for instant ad-
judication, the judge employed a preliminary injunction “to
preserve the relative positions of the parties until a trial on
the merits [could] be held.” University of Texas v. Camen-
isch, 451 U.S. 390, 395 (1981). The order enjoined GMD
from distributing assets likely to be necessary to satisfy the
judgment in the instant case, but gave Alliance no security
interest in GMD’s assets, nor any preference relative to
GMD’s other creditors. Moreover, the injunction expressly
reserved to GMD the option of commencing proceedings
under the bankruptcy laws of Mexico or the United States.
App. to Pet. for Cert. 27a. In addition, the District Judge
recorded his readiness to modify the interim order if neces-
sary to keep GMD in business. See id., at 53a. The prelim-
inary injunction thus constrained GMD only to the extent
essential to the subsequent entry of an effective judgment.

The Court nevertheless disapproves the provisional relief
ordered by the District Court, holding that a preliminary
injunction freezing assets is beyond the equitable authority
of the federal courts. I would not so disarm the district

1GMD did not seek Second Circuit review of the District Court’s fact
findings on irreparable harm or of that court’s determination that Alliance
almost certainly would prevail on the merits. See Brief for Petitioners
7. Nor does GMD cast any doubt on those matters here. Instead, GMD
forthrightly concedes that had the District Court declined to issue the
preliminary injunction, GMD would have had no assets available to satisfy
the money judgment that Alliance ultimately obtained. See Tr. of Oral
Arg. 8-9.
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courts. As I comprehend the courts’ authority, injunctions
of this kind, entered in the circumstances presented here,
are within federal equity jurisdiction. Satisfied that the in-
junction issued in this case meets the exacting standards for
preliminary equitable relief, I would affirm the judgment of
the Second Circuit.?

II

The Judiciary Act of 1789 gave the lower federal courts
jurisdiction over “all suits . . . in equity.” §11, 1 Stat. 78.
We have consistently interpreted this jurisdictional grant to
confer on the district courts “authority to administer . . . the
principles of the system of judicial remedies which had been
devised and was being administered” by the English High
Court of Chancery at the time of the founding. Atlas Life
Ins. Co. v. W. 1. Southern, Inc., 306 U. S. 563, 568 (1939).

As I see it, the preliminary injunction ordered by the Dis-
trict Court was consistent with these principles. We long
ago recognized that district courts properly exercise their
equitable jurisdiction where “the remedy in equity could
alone furnish relief, and . . . the ends of justice requir[e] the
injunction to be issued.” Watson v. Sutherland, 5 Wall. 74,
79 (1867). Particularly, district courts enjoy the “historic
federal judicial discretion to preserve the situation [through
provisional relief] pending the outcome of a case lodged in
court.” 11A C. Wright, A. Miller, & M. Kane, Federal Prac-
tice and Procedure §2943, p. 79 (2d ed. 1995). The District
Court acted in this case in careful accord with these pre-
scriptions, issuing the preliminary injunction only upon
well-supported findings that Alliance had “[no] adequate
remedy at law,” would be “frustrated” in its ability to re-
cover a judgment absent interim injunctive relief, and was

21 agree, for the reasons JUSTICE SCALIA states, see ante, at 313-318,
that the case is not moot; accordingly, I join Part II of the Court’s
opinion.
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“almost certain” to prevail on the merits. App. to Pet. for
Cert. 26a.?

The Court holds the District Court’s preliminary freeze
order impermissible principally because injunctions of this
kind were not “traditionally accorded by courts of equity” at
the time the Constitution was adopted. Ante, at 319; see
ante, at 333. In my view, the Court relies on an unjustifia-
bly static conception of equity jurisdiction. From the begin-
ning, we have defined the scope of federal equity in relation
to the principles of equity existing at the separation of this
country from England, see, e. g., Payne v. Hook, 7 Wall. 425,
430 (1869); Gordon v. Washington, 295 U. S. 30, 36 (1935); we
have never limited federal equity jurisdiction to the specific
practices and remedies of the pre-Revolutionary Chancellor.

Since our earliest cases, we have valued the adaptable
character of federal equitable power. See Seymour v. Freer,
8 Wall. 202, 218 (1869) (“[A] court of equity ha[s] unquestion-
able authority to apply its flexible and comprehensive juris-
diction in such manner as might be necessary to the right
administration of justice between the parties.”); Hecht Co. v.
Bowles, 321 U. S. 321, 329 (1944) (“Flexibility rather than
rigidity has distinguished [federal equity jurisdiction].”).
We have also recognized that equity must evolve over time,
“in order to meet the requirements of every case, and to
satisfy the needs of a progressive social condition in which
new primary rights and duties are constantly arising and
new kinds of wrongs are constantly committed.” Union
Pacific R. Co. v. Chicago, R. I. & P. R. Co., 163 U. S. 564,

3We have on three occasions considered the availability of a preliminary
injunction to freeze assets pending litigation, see Deckert v. Independence
Shares Corp., 311 U. S. 282 (1940); De Beers Consol. Mines, Ltd. v. United
States, 325 U. S. 212 (1945); United States v. First Nat. City Bank, 379
U. S. 378 (1965). As the Court recognizes, see ante, at 324-327, these
cases involved factual and legal circumstances markedly different from
those presented in this case and thus do not rule out or in the provisional
remedy at issue here.
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601 (1896) (internal quotation marks omitted); see also 1
S. Symons, Pomeroy’s Equity Jurisprudence §67, p. 89 (5th
ed. 1941) (the “American system of equity is preserved and
maintained . . . to render the national jurisprudence as a
whole adequate to the social needs . ... [I]t possesses an
inherent capacity of expansion, so as to keep abreast of
each succeeding generation and age.”). A dynamic equity
jurisprudence is of special importance in the commercial law
context. As we observed more than a century ago: “It must
not be forgotten that in the increasing complexities of mod-
ern business relations equitable remedies have necessarily
and steadily been expanded, and no inflexible rule has been
permitted to circumscribe them.” Union Pacific R. Co.,
163 U.S., at 600-601. On this understanding of equity’s
character, we have upheld diverse injunctions that would
have been beyond the contemplation of the 18th-century
Chancellor.*

Compared to many contemporary adaptations of equitable
remedies, the preliminary injunction Alliance sought in this
case was a modest measure. In operation, moreover, the
preliminary injunction to freeze assets pendente lite may be
a less heavy-handed remedy than prejudgment attachment,

4In a series of cases implementing the desegregation mandate of Brown
v. Board of Education, 347 U. S. 483 (1954), for example, we recognized the
need for district courts to draw on their equitable jurisdiction to supervise
various aspects of local school administration. See Freeman v. Pitts, 503
U. 8. 467, 491-492 (1992) (describing responsibility shouldered by district
courts, “in a manner consistent with the purposes and objectives of [their]
equitable power,” first, to structure and supervise desegregation decrees,
then, as school districts achieved compliance, to relinquish control at a
measured pace). Similarly, courts enforcing the antitrust laws have su-
perintended intricate programs of corporate dissolution or divestiture.
See United States v. E. I. du Pont de Nemours & Co., 366 U. S. 316, 328—
331, and nn. 9-13 (1961) (cataloging cases); cf. United States v. American
Tel. & Tel. Co., 552 F. Supp. 131 (DC 1982), aff’d sub nom. Maryland v.
United States, 460 U. S. 1001 (1983) (approving consent decree that set in
train lengthy judicial oversight of divestiture of telephone monopoly).
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which deprives the defendant of possession and use of the
seized property. See Wasserman, Equity Renewed: Prelim-
inary Injunctions to Secure Potential Money Judgments, 67
Wash. L. Rev. 257, 281-282, 323-324 (1992). Taking account
of the office of equity, the facts of this case, and the moderate,
status quo preserving provisional remedy, I am persuaded
that the District Court acted appropriately.”

I do not question that equity courts traditionally have not
issued preliminary injunctions stopping a party sued for an
unsecured debt from disposing of assets pending adjudica-
tion. (As the Court recognizes, however, see ante, at 319-
321, the historical availability of prejudgment freeze injunc-
tions in the context of creditors’ bills remains cloudy.) But
it is one thing to recognize that equity courts typically did
not provide this relief, quite another to conclude that, there-
fore, the remedy was beyond equity’s capacity. 1 would not
draw such a conclusion.

Chancery may have refused to issue injunctions of this
sort simply because they were not needed to secure a just
result in an age of slow-moving capital and comparatively
immobile wealth. By turning away cases that the law
courts could deal with adequately, the Chancellor acted to
reduce the tension inevitable when justice was divided be-
tween two discrete systems. See Wasserman, supra, at 319.
But as the facts of this case so plainly show, for creditors
situated as Alliance is, the remedy at law is worthless absent
the provisional relief in equity’s arsenal. Moreover, increas-
ingly sophisticated foreign-haven judgment proofing strate-
gies, coupled with technology that permits the nearly instan-

5The Court suggests that a “debtor’s right to a jury trial on [a] legal
claim” counsels against the exercise of equity power here. Ante, at 330.
But the decision to award provisional relief—whether equitable or legal—
always rests with the judge. Moreover, the merits of any legal claim will
be resolved by a jury, if there is any material issue of fact for trial, and
findings made at the preliminary stage do not bind the jury. See Wasser-
man, 67 Wash. L. Rev., at 322-323.
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taneous transfer of assets abroad, suggests that defendants
may succeed in avoiding meritorious claims in ways unimag-
inable before the merger of law and equity. See LoPucki,
The Death of Liability, 106 Yale L. J. 1, 32-38 (1996).
I am not ready to say a responsible Chancellor today would
deny Alliance relief on the ground that prior case law is
unsupportive.

The development of Mareva injunctions in England after
1975 supports the view of the lower courts in this case, a
view to which I adhere. As the Court observes, see ante,
at 327-329, preliminary asset-freeze injunctions have been
available in English courts since the 1975 Court of Appeal
decision in Mareva Compania Naviera S. A. v. Interna-
tional Bulkcarriers S. A., 2 Lloyd’s Rep. 509. Although the
cases reveal some uncertainty regarding Mareva’s jurisdic-
tional basis, the better-reasoned and more recent decisions
ground Mareva in equity’s traditional power to remedy the
“abuse” of legal process by defendants and the “injustice”
that would result from defendants “making themselves
judgment-proof” by disposing of their assets during the
pendency of litigation. Iraqi Ministry of Defence v. Ar-
cepey Shipping Co., 1 All E. R. 480, 484-487 (1979) (citations
omitted); see Hetherington, Introduction to the Mareva In-
junetion, in Mareva Injunctions 1, 10-13, and n. 95, 20 (M.
Hetherington ed. 1983) (explaining the doctrinal basis of this
jurisdictional theory and citing cases adopting it). That
grounding, in my judgment, is secure.

II1
A

The Court worries that permitting preliminary injunctions
to freeze assets would allow creditors, “ ‘on a mere statement
of belief that the defendant can easily make away with or
transport his money or goods, [to] impose an injunction on
him, indefinite in duration, disabling him to use so much of
his funds or property as the court deems necessary for secu-
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rity or compliance with its possible decree.”” Ante, at 327
(quoting De Beers Consol. Mines, Ltd. v. United States, 325
U. S. 212, 222 (1945)). Given the strong showings a creditor
would be required to make to gain the provisional remedy,
and the safeguards on which the debtor could insist, I agree
with the Second Circuit “that this ‘parade of horribles’
[would] not come to pass.” 143 F. 3d 688, 696 (1998).

Under standards governing preliminary injunctive relief
generally, a plaintiff must show a likelihood of success on the
merits and irreparable injury in the absence of an injunction.
See Doran v. Salem Inn, Inc., 422 U.S. 922, 931 (1975).
Plaintiffs with questionable claims would not meet the likeli-
hood of success criterion. See 11A Wright, Miller, & Kane,
Federal Practice and Procedure §2948.3, at 184-188 (as a
general rule, plaintiff seeking preliminary injunction must
demonstrate a reasonable probability of success). The ir-
reparable injury requirement would not be met by unsub-
stantiated allegations that a defendant may dissipate assets.
See id., §2948.1, at 153 (“Speculative injury is not suffi-
cient.”); see also Wasserman, 67 Wash. L. Rev., at 286-305
(discussing application of traditional preliminary injunction
requirements to provisional asset-freeze requests). As the
Court of Appeals recognized, provisional freeze orders would
be appropriate in damages actions only upon a finding that,
without the freeze, “the movant would be unable to collect
[a money] judgment.” 143 F. 3d, at 697. The preliminary
asset-freeze order, in short, would rank and operate as an
extraordinary remedy.

Federal Rule of Civil Procedure 65(c), moreover, requires
a preliminary injunction applicant to post a bond “in such
sum as the court deems proper, for the payment of such costs
and damages as may be incurred or suffered by any party
who is found to have been wrongfully enjoined.” As an es-
sential condition for a preliminary freeze order, a district
court could demand sufficient security to ensure a remedy
for wrongly enjoined defendants. Furthermore, it would be
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incumbent on a district court to “match the scope of its in-
junction to the most probable size of the likely judgment,”
thereby sparing the defendant from undue hardship. See
Hoxworth v. Blinder, Robinson & Co., 903 F. 2d 186, 199
(CA3 1990); cf. App. to Pet. for Cert. 53a (District Court
expressed readiness to modify the preliminary injunction if
necessary to GMD’s continuance in business).

The protections in place guard against any routine or arbi-
trary imposition of a preliminary freeze order designed to
stop the dissipation of assets that would render a court’s
judgment worthless. Cf. ante, at 327, 332-333. The case
we face should be paradigmatic. There was no question that
GMD’s debt to Alliance was due and owing. And the short
span—Iless than four months—between preliminary injunc-
tion and summary judgment shows that the temporary re-
straint on GMD did not linger beyond the time necessary for
a fair and final adjudication in a busy but efficiently operated
court. Absent immediate judicial action, Alliance would
have been left with a multimillion dollar judgment on which
it could collect not a penny.® In my view, the District Court
properly invoked its equitable power to avoid that manifestly
unjust result and to protect its ability to render an enforce-
able final judgment.

At the hearing on the preliminary injunction, the District
Judge asked: “We have got a case where there is no defense

6 Before the District Court, Alliance frankly acknowledged the existence
of other, unrepresented creditors. While acting to protect its own inter-
est, Alliance asked the District Court to fashion relief that “does not just
directly benefit us, but benefits . . . the whole class of creditors” by creat-
ing “an even playing field” among creditors. App. to Pet. for Cert. 46a;
see also id., at 4ba (Alliance suggests that District Court direct GMD to
set up a trust in compliance with Mexican law in order to oversee distribu-
tions to creditors). The Court supplies no reason to think that Alliance
