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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1995

WOOD, SUPERINTENDENT, WASHINGTON STATE
PENITENTIARY ». BARTHOLOMEW

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 94-1419. Decided October 10, 1995

Respondent was convicted in a Washington state court of murder during
a robbery. He admitted the robbery but claimed the victim was killed
accidentally. When both his brother Rodney and Rodney’s girlfriend
testified that respondent had told them of his robbery plans and his
intent to leave no witnesses, the defense suggested they were lying to
downplay Rodney’s participation in the crime. The prosecution never
disclosed that the two had taken pretrial polygraph examinations and
that the examiner had concluded that Rodney’s responses to questions
about the robbery and murder weapon indicated deception. Respond-
ent later filed for federal habeas, claiming, inter alia, that because the
polygraph results were material under Brady v. Maryland, 373 U.S.
83, the prosecution’s failure to disclose them justified setting aside the
conviction. The District Court denied the writ, but the Ninth Circuit
reversed, concluding that the polygraph results, although inadmissible
under Washington law, were material under Brady because, had re-
spondent’s counsel known of the results, he would have had a stronger
reason to investigate Rodney’s story and might have deposed Rodney
and used the answers in Rodney’s cross-examination.

Held: The Ninth Circuit’s decision is a misapplication of this Court’s

Brady jurisprudence. Evidence is material under Brady, and the fail-

ure to disclose it justifies setting aside a conviction, only where there
1
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exists a reasonable probability that had the evidence been disclosed the
result at trial would have been different. The polygraph results were
not evidence at all, and their disclosure would have had no direct effect
on the trial’s outcome because respondent could have made no mention
of them during argument or while questioning witnesses. The Ninth
Circuit’s judgment is based on mere speculation that disclosure might
have led respondent’s counsel to conduct additional discovery. Yet
counsel’s trial strategy did not involve deposing Rodney, and counsel
candidly acknowledged that disclosure would not have affected the scope
of his cross-examination. Since the case against respondent was over-
whelming, even without Rodney’s testimony, it should take more than
supposition on respondent’s weak premises to undermine a court’s con-
fidence in the trial’s outcome.

Certiorari granted; 34 F. 3d 870, reversed and remanded.

PER CURIAM.

The Court of Appeals for the Ninth Circuit reversed the
District Court’s denial of habeas relief based on its specula-
tion that the prosecution’s failure to turn over the results of
a polygraph examination of a key witness might have had an
adverse effect on pretrial preparation by the defense. The
Court of Appeals assumed, and the parties do not dispute,
that the results were inadmissible under state law both for
substantive purposes as well as for impeachment. The deci-
sion below is a misapplication of our Brady jurisprudence,
see Brady v. Maryland, 373 U. S. 83 (1963), and we accord-
ingly reverse the judgment of the Court of Appeals and re-
mand for further proceedings.

I

On August 1, 1981, respondent Dwayne Bartholomew
robbed a laundromat in Tacoma, Washington. In the course
of the robbery, the laundromat attendant was shot and killed.
Two shots were fired: One hit the attendant in the head; the
second lodged in a counter near the victim’s body. From
the beginning, respondent admitted that he committed the
robbery and that the shots came from his gun.
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The only issue at trial was whether respondent was guilty
of aggravated first-degree murder, which requires proof of
premeditation; or of first-degree (felony) murder, which does
not. Respondent’s defense was that the gun, a single action
revolver (one that must be cocked manually before each
shot), discharged by accident—twice.

In addition to the physical evidence concerning the opera-
tion of the gun, the prosecution’s evidence consisted of the
testimony of respondent’s brother, Rodney Bartholomew,
and of Rodney’s girlfriend, Tracy Dormady. Both Rodney
and Tracy testified that on the day of the crime they had
gone to the laundromat in question to do their laundry, and
that respondent was sitting in his car in the parking lot when
they arrived. While waiting for their laundry, Rodney sat
with his brother in the car. Rodney testified that respond-
ent told him that he intended to rob the laundromat and
“leave no witnesses.” According to their testimony, Rodney
and Tracy left the laundromat soon after the conversation
and went to Tracy’s house. Respondent arrived at the
house a short time later, and when Tracy asked respondent
if he had killed the attendant respondent said “he had put
two bullets in the kid’s head.” Tracy also testified that she
had heard respondent say that he intended to leave no wit-
nesses. Both Rodney and Tracy’s testimony was consistent
with their pretrial statements to the police. State v. Bar-
tholomew, 98 Wash. 2d 173, 176-178, 6564 P. 2d 1170, 1173-
1174 (1982).

Respondent testified in his own defense. He admitted
threatening the victim with his gun and forcing him to lie
down on the floor. Respondent said, however, that while he
was removing money from the cash drawer his gun acci-
dently fired, discharging a bullet into the victim’s head. Re-
spondent further claimed that the gun went off a second time
while he was running away. Respondent denied telling
Rodney or Tracy that he intended to leave no witnesses.
According to his testimony, moreover, Rodney had assisted
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in the robbery by convincing the attendant to open the laun-
dromat’s door after it had closed for the night, although Rod-
ney left before the crime was committed. Ibid. In closing
argument the defense sought to discredit Rodney and Tra-
cy’s testimony by suggesting that they were lying about the
extent of Rodney’s participation in the crime. 34 F. 3d 870,
872 (CA9 1994).

At the sentencing phase of the trial (respondent was sen-
tenced to death but his sentence was overturned on appeal
and he was resentenced to life imprisonment without the
possibility of parole), the prosecution’s first witness was
respondent’s cellmate, Stanley Bell. Bell testified that re-
spondent told him that he made the victim lie on the floor,
asked him his age, found out it was 17, replied “[t]oo bad,”
and shot him. See State v. Bartholomew, supra, at 178, 654
P. 2d, at 1174.

Before trial, the prosecution requested that Rodney and
Tracy submit to polygraph examinations. The answers of
both witnesses to the questions asked by the polygraph ex-
aminer were consistent with their testimony at trial. As
part of the polygraph examination, the examiner asked Tracy
whether she had helped respondent commit the robbery and
whether she had ever handled the murder weapon. Tracy
answered in the negative to both questions. The results of
the testing as to these questions were inconclusive, but the
examiner noted his personal opinion that her responses were
truthful. The examiner also asked Rodney whether he had
assisted his brother in the robbery and whether at any time
he and his brother were in the laundromat together. Rod-
ney responded in the negative to both questions, and the
examiner concluded that the responses to the questions indi-
cated deception. Neither examination was disclosed to the
defense.

After exhausting his state remedies, respondent filed a ha-
beas action in the District Court for the Western District of
Washington, raising, inter alia, a Brady claim based on the
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prosecution’s failure to produce the polygraph examinations.
The Distriet Court denied the writ, concluding that respond-
ent “fails . . . to show that evidence was withheld. The in-
formation withheld only possibly could have led to some
admissible evidence. He fails to show that disclosure of the
results of the polygraph to defense counsel would have had
a reasonable likelihood of affecting the verdict.” App. to
Pet. for Cert. B5 (emphasis in original).

On appeal, the Ninth Circuit reversed. 34 F. 3d 870
(1994). The Court of Appeals noted that under Washington
law polygraphic examinations are inadmissible in evidence,
even for impeachment purposes. See id., at 875 (citing State
v. Ellison, 36 Wash. App. 564, 676 P. 2d 531 (1984)). The
court nevertheless reversed the District Court’s denial of the
writ, concluding that although the results would have been
inadmissible at trial, the information was material under
Brady. The court reasoned that “[h]ad [respondent’s] coun-
sel known of the polygraph results, he would have had a
stronger reason to pursue an investigation of Rodney’s
story”; that he “likely would have taken Rodney’s deposi-
tion” and that in that deposition “might well have succeeded
in obtaining an admission that he was lying about his partici-
pation in the crime” and “would likely have uncovered a vari-
ety of conflicting statements which could have been used
quite effectively in cross-examination at trial.” 34 F. 3d, at
875-876.

II

If the prosecution’s initial denial that polygraph examina-
tions of the two witnesses existed were an intentional mis-
statement, we would not hesitate to condemn that misrepre-
sentation in the strongest terms. But as we reiterated just
last Term, evidence is “material” under Brady, and the fail-
ure to disclose it justifies setting aside a conviction, only
where there exists a “reasonable probability” that had the
evidence been disclosed the result at trial would have been
different. Kyles v. Whitley, 514 U. S. 419, 433-434 (1995);
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United States v. Bagley, 473 U. S. 667, 682 (1985) (opinion of
Blackmun, J.); id., at 685 (White, J., concurring in part and
concurring in judgment). To begin with, on the Court of
Appeals’ own assumption, the polygraph results were inad-
missible under state law, even for impeachment purposes,
absent a stipulation by the parties, see 34 F. 3d, at 875 (citing
State v. Ellison, supra), and the parties do not contend oth-
erwise. The information at issue here, then—the results of
a polygraph examination of one of the witnesses—is not “evi-
dence” at all. Disclosure of the polygraph results, then,
could have had no direct effect on the outcome of trial, be-
cause respondent could have made no mention of them either
during argument or while questioning witnesses. To get
around this problem, the Ninth Circuit reasoned that the in-
formation, had it been disclosed to the defense, might have
led respondent’s counsel to conduct additional discovery that
might have led to some additional evidence that could have
been utilized. See 34 F. 3d, at 875. Other than expressing
a belief that in a deposition Rodney might have confessed to
his involvement in the initial stages of the crime—a confes-
sion that itself would have been in no way inconsistent with
respondent’s guilt—the Court of Appeals did not specify
what particular evidence it had in mind. Its judgment is
based on mere speculation, in violation of the standards we
have established.

At trial, respondent’s strategy was to discredit Rodney’s
damaging testimony by suggesting that Rodney was lying in
order to downplay his own involvement in the crime. Id.,
at 872. That strategy did not involve deposing Rodney. It
is difficult to see, then, on what basis the Ninth Circuit con-
cluded that respondent’s counsel would have prepared in a
different manner, or (more important) would have discovered
some unspecified additional evidence, merely by disclosure of
polygraph results that, as to two questions, were consistent
with respondent’s preestablished defense.
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In speculating that the undisclosed polygraph results
might have affected trial counsel’s preparation, and hence
the result at trial, the Ninth Circuit disagreed with, or disre-
garded, the view of respondent’s own trial counsel. At the
evidentiary hearing held in the Federal District Court in this
habeas action, respondent’s habeas counsel questioned trial
counsel on the importance of the polygraph results:

“Q: And you indicated that your cross-examination of
Rodney was, I think, somewhat limited because of
concern that—

“A: It was limited in my own respect. Nobody tried to
limit me. In my opinion, as a trial lawyer, that was a
very dangerous witness to me, and I wanted to get as
much as I could out of him without recalling the crystal
words again. Leave no prisoners.

“Q: Do you think it would have been any help to you in
doing that, if you had known of specific questions re-
garding the offense on which Mr. Rodney Bartholomew
had failed a polygraph examination? Would that have
perhaps affected the shape of your cross-examination
of him?

“A: T think in retrospect they’re almost parallel. The
questions that he failed were his contribution or impli-
cation in the offense, the holdup, with Mr. Dwayne Bar-
tholomew. I believe they were in gloves, so in retro-
spect they wouldn’t have affected it. I would have liked
to have known it, Mr. Ford, but I don’t think it would
have affected the outcome of the case.” Tr. 556-56.

Trial counsel’s strategic decision to limit his questioning
of Rodney undermines the suggestion by the Court of Ap-
peals that counsel might have chosen to depose Rodney had
the polygraph results been disclosed. But of even greater
importance was counsel’s candid acknowledgment that
disclosure would not have affected the scope of his cross-
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examination. That assessment is borne out by the best pos-
sible proof: The Federal District Court below went so far
as to permit respondent’s habeas counsel, armed with the
information about the polygraph examinations, to question
Rodney under oath. Even though respondent’s counsel was
permitted to refer to the polygraph results themselves—ref-
erence to which would not be permissible on retrial—counsel
obtained no contradictions or admissions out of Rodney.
See 1id., at 84-87.

In short, it is not “reasonably likely” that disclosure of
the polygraph results—inadmissible under state law—would
have resulted in a different outcome at trial. Even without
Rodney’s testimony, the case against respondent was over-
whelming. To acquit of aggravated murder, the jury would
have had to believe that respondent’s single action revolver
discharged accidently, not once but twice, by tragic coinci-
dence depositing a bullet to the back of the victim’s head,
execution style, as the victim lay face down on the floor. In
the face of this physical evidence, as well as Rodney and
Tracy’s testimony—to say nothing of the testimony by Bell
that the State likely could introduce on retrial—it should
take more than supposition on the weak premises offered by
respondent to undermine a court’s confidence in the outcome.

Whenever a federal court grants habeas relief to a state
prisoner the issuance of the writ exacts great costs to the
State’s legitimate interest in finality. And where, as here,
retrial would occur 13 years later, those costs and burdens
are compounded many times. Those costs may be justified
where serious doubts about the reliability of a trial infested
with constitutional error exist. But where, as in this case, a
federal appellate court, second-guessing a convict’s own trial
counsel, grants habeas relief on the basis of little more than
speculation with slight support, the proper delicate balance
between the federal courts and the States is upset to a
degree that requires correction.

* * *
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The petition for certiorari is granted, the judgment of the
Court of Appeals is reversed, and the case is remanded for
further proceedings consistent with this opinion. The re-
spondent’s motion to proceed in forma pauperis is granted.

It is so ordered.

JUSTICE STEVENS, JUSTICE SOUTER, JUSTICE GINSBURG,
and JUSTICE BREYER dissent from summary disposition of
this case.
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TUGGLE ». NETHERLAND, WARDEN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

No. 95-6016. Decided October 30, 1995

Petitioner was convicted of murder in Virginia state court. After the
Commonwealth presented unrebutted psychiatric testimony of future
dangerousness at his sentencing hearing, the jury found two statutory
aggravating circumstances—“future dangerousness” and “vileness”—
and sentenced him to death. This Court vacated the State Supreme
Court’s judgment affirming the conviction and remanded for further
consideration in light of the holding in Ake v. Oklahoma, 470 U. S. 68,
that, when the prosecution presents psychiatric evidence of an indigent
defendant’s future dangerousness in a capital sentencing proceeding, due
process requires the State to provide the defendant with the assistance
of an independent psychiatrist. On remand, the State Supreme Court
invalidated the future dangerousness aggravating factor, but found that
the death sentence survived based on the vileness aggravator because,
under Zant v. Stephens, 462 U. S. 862, a death sentence supported by
multiple aggravating circumstances need not always be set aside if one
aggravator is invalid. The Court of Appeals agreed with this analysis
on federal habeas review, construing Zant as establishing a rule that in
nonweighing States a death sentence may be upheld on the basis of one
valid aggravating circumstance, regardless of the reasons for finding
another aggravating factor invalid.

Held: The Court of Appeals’ interpretation of the Zant holding is incor-
rect. KEven after elimination of the invalid aggravator, the death sen-
tence in Zant rested on firm ground. Two unimpeachable aggravating
factors remained, and there was no claim that inadmissible evidence was
before the jury during its sentencing deliberations or that the defendant
had been precluded from adducing mitigating evidence. The record
here does not provide comparable support for the death sentence. The
Ake error prevented petitioner from developing his own evidence to
rebut the Commonwealth’s evidence and to enhance his defense in miti-
gation. As aresult, the Commonwealth’s psychiatric evidence went un-
challenged, which may have unfairly increased its persuasiveness in the
jury’s eyes and affected its decision to impose death rather than life
imprisonment. Zant supports the conclusion that one aggravator’s in-
validation does not necessarily require that a death sentence be set
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aside, not the quite different proposition that a valid aggravator’s exist-
ence always excuses a constitutional error in the admission or exclusion
of evidence. Cf. Johnson v. Mississippt, 486 U. S. 578, 590. This Court
does not customarily address in the first instance whether harmless-
error analysis is applicable.

Certiorari granted; 57 F. 3d 1356, vacated and remanded.

PER CURIAM.

In Zant v. Stephens, 462 U. S. 862 (1983), we held that a
death sentence supported by multiple aggravating circum-
stances need not always be set aside if one aggravator is
found to be invalid. Id., at 886-888. We noted that our
holding did not apply in States in which the jury is instructed
to weigh aggravating circumstances against mitigating cir-
cumstances in determining whether to impose the death pen-
alty. Id., at 874, n. 12, 890. In this case, the Virginia Su-
preme Court and the Court of Appeals for the Fourth Circuit
construed Zant as establishing a rule that in nonweighing
States a death sentence may be upheld on the basis of one
valid aggravating circumstance, regardless of the reasons for
which another aggravating factor may have been found to be
invalid. Because this interpretation of our holding in Zant
is incorrect, we now grant the motion for leave to proceed
m forma pauperis and the petition for a writ of certiorari
and vacate the judgment of the Court of Appeals.

I

Petitioner Tuggle was convicted of murder in Virginia
state court. At his sentencing hearing, the Commonwealth
presented unrebutted psychiatric testimony that petitioner
demonstrated “‘a high probability of future dangerousness.’”
Tuggle v. Commonwealth, 230 Va. 99, 107, 334 S. E. 2d 838,
844 (1985), cert. denied, Tuggle v. Virginia, 478 U. S. 1010
(1986). After deliberations, the jury found that the Com-
monwealth had established Virginia’s two statutory aggra-
vating circumstances, “future dangerousness” and “vileness”;
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it exercised its discretion to sentence petitioner to death.!
230 Va., at 108-109, 334 S. E. 2d, at 844-845.

Shortly after the Virginia Supreme Court affirmed peti-
tioner’s conviction and sentence, Tuggle v. Commonwealth,
228 Va. 493, 323 S. E. 2d 539 (1984), we held in Ake v. Okla-
homa, 470 U. S. 68 (1985), that when the prosecutor presents
psychiatric evidence of an indigent defendant’s future dan-
gerousness in a capital sentencing proceeding, due process
requires that the State provide the defendant with the as-
sistance of an independent psychiatrist. Id., at 83-84. Be-
cause petitioner had been denied such assistance, we vacated
the State Supreme Court’s judgment and remanded for
further consideration in light of Ake. Tuggle v. Virginia,
471 U. S. 1096 (1985).

On remand, the Virginia Supreme Court invalidated the
future dangerousness aggravating circumstance because of
the Ake error. See Tuggle v. Commonwealth, 230 Va., at
108-111, 334 S. E. 2d, at 844-846. The court nevertheless
reaffirmed petitioner’s death sentence, reasoning that Zant
permitted the sentence to survive on the basis of the vileness
aggravator. 230 Va., at 110-111, 334 S. E. 2d, at 845-846.
The Court of Appeals agreed with this analysis on federal
habeas review, Tuggle v. Thompson, 57 F. 3d 1356, 13621363
(CA4 1995), as it had in the past.? Quoting the Virginia
Supreme Court, the Court of Appeals stated:

“‘When a jury makes separate findings of specific statu-
tory aggravating circumstances, any of which could sup-
port a sentence of death, and one of the circumstances

1Virginia’s capital punishment statute involves a two-stage determina-
tion. The jury first decides whether the prosecutor has established one
or both of the statutory aggravating factors. Va. Code Ann. §§19.2—-
264.4(C)—(D) (1995). If the jury finds neither aggravator satisfied, it must
impose a sentence of life imprisonment. [bid. If the jury finds one or
both of the aggravators established, however, it has full discretion to im-
pose either a death sentence or a sentence of life imprisonment. Ibid.

2See Smith v. Procunier, 769 F. 2d 170, 173 (CA4 1985).
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subsequently is invalidated, the remaining valid circum-
stance, or circumstances, will support the sentence.””
Id., at 1363 (quoting 230 Va., at 110, 334 S. E. 2d, at 845,
and citing Zant, supra,).

II

Our opinion in Zant stressed that the evidence offered to
prove the invalid aggravator was “properly adduced at the
sentencing hearing and was fully subject to explanation by
the defendant.” 462 U. S., at 887. As we explained:

“[I]t is essential to keep in mind the sense in which [the
stricken] aggravating circumstance is ‘invalid.” . . .
[Tlhe invalid aggravating circumstance found by the
jury in this case was struck down . . . because the Geor-
gia Supreme Court concluded that it fails to provide an
adequate basis for distinguishing a murder case in which
the death penalty may be imposed from those cases in
which such a penalty may not be imposed. The under-
lying evidence is nevertheless fully admissible at the
sentencing phase.” Id., at 885-886 (internal citations
omitted).

Zant was thus predicated on the fact that even after elimina-
tion of the invalid aggravator, the death sentence rested on
firm ground. Two unimpeachable aggravating factors re-
mained and there was no claim that inadmissible evidence
was before the jury during its sentencing deliberations or
that the defendant had been precluded from adducing rele-
vant mitigating evidence.

In this case, the record does not provide comparable sup-
port for petitioner’s death sentence. The Ake error pre-
vented petitioner from developing his own psychiatric evi-
dence to rebut the Commonwealth’s evidence and to enhance
his defense in mitigation. As a result, the Commonwealth’s
psychiatric evidence went unchallenged, which may have un-
fairly increased its persuasiveness in the eyes of the jury.
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We may assume, as the Virginia Supreme Court and Court
of Appeals found, that petitioner’s psychiatric evidence
would not have influenced the jury’s determination concern-
ing vileness. Nevertheless, the absence of such evidence
may well have affected the jury’s ultimate decision, based on
all of the evidence before it, to sentence petitioner to death
rather than life imprisonment.

Although our holding in Zant supports the conclusion that
the invalidation of one aggravator does not necessarily re-
quire that a death sentence be set aside, that holding does
not support the quite different proposition that the existence
of a valid aggravator always excuses a constitutional error
in the admission or exclusion of evidence. The latter cir-
cumstance is more akin to the situation in Johnson v. Mis-
sissippi, 486 U.S. 578 (1988), in which we held that Zant
does not apply to support a death sentence imposed by a jury
that was allowed to consider materially inaccurate evidence,
486 U. S., at 590, than to Zant itself. Because the Court
of Appeals misapplied Zant in this case, its judgment must
be vacated.

I11

Having found no need to remedy the Ake error in petition-
er’s sentencing, the Virginia Supreme Court did not consider
whether, or by what procedures, the sentence might be sus-
tained or reimposed; and neither the state court nor the
Court of Appeals addressed whether harmless-error analysis
is applicable to this case. Because this Court customarily
does not address such an issue in the first instance, we vacate
the judgment of the Court of Appeals and remand the case
for further proceedings consistent with this opinion.

So ordered.

JUSTICE SCALIA, concurring.

This is a simple case and should be simply resolved. The
jury that deliberated on petitioner’s sentence had before it
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evidence that should have been excluded in light of Ake
v. Oklahoma, 470 U.S. 68 (1985). The Virginia Supreme
Court so concluded (in an opinion that is not before us) and,
having so concluded, was obliged to determine whether there
was reasonable doubt as to whether the constitutional error
contributed to the jury’s decision to impose the sentence
of death. Satterwhite v. Texas, 486 U.S. 249, 256 (198%).
Because it failed to perform that task, the habeas judgment
at issue here cannot stand, and a remand is appropriate to
allow the Fourth Circuit to review the case under the
harmless-error standard appropriate to collateral review.
Brecht v. Abrahamson, 507 U. S. 619, 637-638 (1993).

When these proceedings were before the Virginia Su-
preme Court after our first remand, petitioner managed to
transform the simple question arising from the admission of
constitutionally impermissible evidence (“might the constitu-
tional error have affected the decision of the capital sentenc-
ing jury?”) into a question of seemingly greater moment
(“can a death sentence based in part on an ‘invalid aggra-
vating circumstance’ still stand?”). The Virginia Supreme
Court answered the second question, the wrong question,
perhaps because it assumed that that could easily be re-
solved by reference to Zant v. Stephens, 462 U. S. 862 (1983);
and on federal habeas, the District Court and the Fourth
Circuit understandably focused upon the consequences of the
Virginia Supreme Court’s position that the “future danger-
ousness” aggravating circumstance was rendered “invalid”
by the Ake error. The Court correctly demonstrates why
Zamnt is not applicable here, but regrettably follows the Vir-
ginia Supreme Court and the courts below in failing to strip
the “invalid aggravating circumstance” camouflage that peti-
tioner has added to a straightforward inadmissible-evidence
case.
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CITIZENS BANK OF MARYLAND ». STRUMPF

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE FOURTH CIRCUIT
No. 94-1340. Argued October 3, 1995—Decided October 31, 1995

When respondent filed for relief under the Bankruptey Code, he had a

checking account with, and was in default on the remaining balance of
a loan from, petitioner bank. Under the Code, a bankruptey filing gives
rise to an automatic stay of a creditor’s “setoff of any debt owing to the
debtor that arose before the commencement of the [bankruptcy case]
against any claim against the debtor.” 11 U.S.C. §362(a)(7). After
respondent had filed in bankruptcy, petitioner placed an “administrative
hold” on so much of respondent’s account as it claimed was subject to
setoff—that is, it refused to pay withdrawals that would reduce the ac-
count balance below the sum it claimed to be due on the unpaid loan—
and filed a “Motion for Relief from Automatic Stay and for Setoff” under
§362(d). In granting respondent’s motion to hold petitioner in con-
tempt, the Bankruptecy Court concluded that petitioner’s “administra-
tive hold” constituted a “setoff” in violation of § 362(a)(7). The District
Court disagreed and reversed, but was in turn reversed by the Court
of Appeals.

Held:

1. Petitioner’s refusal to pay its debt to respondent upon the latter’s
demand was not a setoff within the meaning of § 362(a)(7), and hence did
not violate the automatic stay. Petitioner refused to pay, not perma-
nently and absolutely, but merely temporarily while it sought relief
under §362(d) from the automatic stay. The requirement of an intent
permanently to settle accounts is implicit in the prevailing state-law
rule that a setoff has not occurred until (i) a decision to effectuate it has
been made, (ii) some action accomplishing it has been taken, and (iii) a
recording of it has been entered. Even if state law were different, the
question whether a setoff under §362(a)(7) has occurred is a matter of
federal law, and other provisions of the Bankruptcy Code such as
§§542(b) and 553(a) would lead this Court to embrace the same intent
requirement. Pp. 18-20.

2. Petitioner’s refusal to pay its debt to respondent also did not
violate §362(a)(3) or §362(a)(6) of the Bankruptcy Code. P. 21.

37 F. 3d 155, reversed.

SCALIA, J., delivered the opinion for a unanimous Court.
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Irving E. Walker argued the cause for petitioner. With
him on the briefs were James R. Eyler and Jefferson
V. Wright.

Miguel A. Estrada argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Days, Assistant Attorney General
Argrett, Deputy Solicitor General Wallace, Kent L. Jones,
and Gary D. Gray.

Roger Schlossberg argued the cause for respondent.
With him on the brief were John R. Owen, Jr., Brian
R. Seeber, and Gregory P. Johnson.*

JUSTICE SCALIA delivered the opinion of the Court.

We must decide whether the creditor of a debtor in bank-
ruptey may, in order to protect its setoff rights, temporarily
withhold payment of a debt that it owes to the debtor in
bankruptcy without violating the automatic stay imposed by
11 U. S. C. §362(a).

I

On January 25, 1991, when respondent filed for relief under
Chapter 13 of the Bankruptcy Code, he had a checking ac-
count with petitioner, a bank conducting business in the
State of Maryland. He also was in default on the remaining
balance of a loan of $5,068.75 from the bank. Under 11
U. S. C. §362(a), respondent’s bankruptey filing gave rise to
an automatic stay of various types of activity by his credi-
tors, including “the setoff of any debt owing to the debtor
that arose before the commencement of the [bankruptey
case] against any claim against the debtor.” §362(a)(7).

On October 2, 1991, petitioner placed what it termed an
“administrative hold” on so much of respondent’s account as

*Briefs of amici curiae urging reversal were filed for BankAmerica
Corp. by Harold R. Lichterman and Michael J. Halloran; and for the
New York Clearing House Association et al. by Bruce E. Clark, Norman
R. Nelson, John J. Gill III, Michael F. Crotty, Leonard J. Rubin, John
H. Culver II1, and Charles P. Seibold.
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it claimed was subject to setoff—that is, the bank refused
to pay withdrawals from the account that would reduce the
balance below the sum that it claimed was due on respond-
ent’s loan. Five days later, petitioner filed in the Bank-
ruptcy Court, under § 362(d), a “Motion for Relief from Auto-
matic Stay and for Setoff.” Respondent then filed a motion
to hold petitioner in contempt, claiming that petitioner’s ad-
ministrative hold violated the automatic stay established by
§362(a).

The Bankruptey Court ruled on respondent’s contempt
motion first. It concluded that petitioner’s “administrative
hold” constituted a “setoff” in violation of §362(a)(7) and
sanctioned petitioner. Several weeks later, the Bankruptecy
Court granted petitioner’s motion for relief from the stay
and authorized petitioner to set off respondent’s remaining
checking account balance against the unpaid loan. By that
time, however, respondent had reduced the checking account
balance to zero, so there was nothing to set off.

The District Court reversed the judgment that petitioner
had violated the automatic stay, concluding that the adminis-
trative hold was not a violation of §362(a). The Court of
Appeals reversed. “[A]n administrative hold,” it said, “is
tantamount to the exercise of a right of setoff and thus vio-
lates the automatic stay of §362(a)(7).” 37 F. 3d 155, 158
(CA4 1994). We granted certiorari. 514 U.S. 1035 (1995).

II

The right of setoff (also called “offset”) allows entities that
owe each other money to apply their mutual debts against
each other, thereby avoiding “the absurdity of making A pay
B when B owes A.” Studley v. Boylston Nat. Bank, 229
U. S. 523, 528 (1913). Although no federal right of setoff is
created by the Bankruptcy Code, 11 U. S. C. §553(a) provides
that, with certain exceptions, whatever right of setoff other-
wise exists is preserved in bankruptcy. Here it is undis-
puted that, prior to the bankruptcy filing, petitioner had the
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right under Maryland law to set off the defaulted loan
against the balance in the checking account. It is also undis-
puted that under §362(a) respondent’s bankruptcy filing
stayed any exercise of that right by petitioner. The princi-
pal question for decision is whether petitioner’s refusal to
pay its debt to respondent upon the latter’s demand consti-
tuted an exercise of the setoff right and hence violated the
stay.

In our view, petitioner’s action was not a setoff within the
meaning of §362(a)(7). Petitioner refused to pay its debt,
not permanently and absolutely, but only while it sought re-
lief under §362(d) from the automatic stay. Whether that
temporary refusal was otherwise wrongful is a separate mat-
ter—we do not consider, for example, respondent’s conten-
tion that the portion of the account subjected to the “admin-
istrative hold” exceeded the amount properly subject to
setoff. All that concerns us here is whether the refusal was
a setoff. We think it was not, because—as evidenced by
petitioner’s “Motion for Relief from Automatic Stay and for
Setoff”—petitioner did not purport permanently to reduce
respondent’s account balance by the amount of the defaulted
loan. A requirement of such an intent is implicit in the rule
followed by a majority of jurisdictions addressing the ques-
tion, that a setoff has not occurred until three steps have
been taken: (i) a decision to effectuate a setoff, (ii) some
action accomplishing the setoff, and (iii) a recording of the
setoff. See, e.g., Baker v. National City Bank of Cleve-
land, 511 F. 2d 1016, 1018 (CA6 1975) (Ohio law); Normand
Josef Enterprises, Inc. v. Connecticut Nat. Bank, 230 Conn.
486, 504-505, 646 A. 2d 1289, 1299 (1994). But even if state
law were different, the question whether a setoff under
§362(a)(7) has occurred is a matter of federal law, and other
provisions of the Bankruptcy Code would lead us to embrace
the same requirement of an intent permanently to settle
accounts.
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Section 542(b) of the Code, which concerns turnover of
property to the estate, requires a bankrupt’s debtors to
“pay” to the trustee (or on his order) any “debt that is prop-
erty of the estate and that is matured, payable on demand,
or payable on order . .. except to the extent that such debt
may be offset under section 553 of this title against a claim
against the debtor.” 11 U.S. C. §542(b) (emphasis added).
Section 553(a), in turn, sets forth a general rule, with certain
exceptions, that any right of setoff that a creditor possessed
prior to the debtor’s filing for bankruptcy is not affected by
the Bankruptcy Code. It would be an odd construction of
§362(a)(7) that required a creditor with a right of setoff to
do immediately that which §542(b) specifically excuses it
from doing as a general matter: pay a claim to which a de-
fense of setoff applies.

Nor is our assessment of these provisions changed by the
fact that §553(a), in generally providing that nothing in the
Bankruptcy Code affects creditors’ prebankruptcy setoff
rights, qualifies this rule with the phrase “[e]xcept as other-
wise provided in this section and in sections 362 and 363.”
This undoubtedly refers to § 362(a)(7), but we think it is most
naturally read as merely recognizing that provision’s restric-
tion upon when an actual setoff may be effected—which is
to say, not during the automatic stay. When this perfectly
reasonable reading is available, it would be foolish to take
the §553(a) “except” clause as indicating that §362(a)(7) re-
quires immediate payment of a debt subject to setoff. That
would render §553(a)’s general rule that the Bankruptcy
Code does not affect the right of setoff meaningless, for by
forcing the creditor to pay its debt immediately, it would
divest the creditor of the very thing that supports the right
of setoff. Furthermore, it would, as we have stated, eviscer-
ate §542(b)’s exception to the duty to pay debts. It is an
elementary rule of construction that “the act cannot be held
to destroy itself.” Texas & Pacific R. Co. v. Abilene Cotton
01l Co., 204 U. S. 426, 446 (1907).
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Finally, we are unpersuaded by respondent’s additional
contentions that the administrative hold violated §§362(a)(3)
and 362(a)(6). Under these sections, a bankruptcy filing au-
tomatically stays “any act to obtain possession of property
of the estate or of property from the estate or to exercise
control over property of the estate,” 11 U.S. C. §362(a)(3),
and “any act to collect, assess, or recover a claim against the
debtor that arose before the commencement of the case
under this title,” §362(a)(6). Respondent’s reliance on these
provisions rests on the false premise that petitioner’s ad-
ministrative hold took something from respondent, or exer-
cised dominion over property that belonged to respondent.
That view of things might be arguable if a bank account con-
sisted of money belonging to the depositor and held by the
bank. In fact, however, it consists of nothing more or less
than a promise to pay, from the bank to the depositor, see
Bank of Marin v. England, 385 U. S. 99, 101 (1966); Keller
v. Frederickstown Sav. Institution, 193 Md. 292, 296, 66
A. 2d 924, 925 (1949); and petitioner’s temporary refusal
to pay was neither a taking of possession of respondent’s
property nor an exercising of control over it, but merely a
refusal to perform its promise. In any event, we will not
give §362(a)(3) or §362(a)(6) an interpretation that would
proscribe what §542(b)’s “except[ion]” and §553(a)’s general
rule were plainly intended to permit: the temporary refusal
of a creditor to pay a debt that is subject to setoff against a
debt owed by the bankrupt.*

The judgment of the Court of Appeals for the Fourth
Circuit is reversed.

It is so ordered.

*We decline to address respondent’s contention, not raised below, that
the confirmation of his Chapter 13 Plan under 11 U. S. C. § 1327 precluded
petitioner’s exercise of its setoff right. See Granfinanciera, S. A. v.
Nordberg, 492 U. S. 33, 39 (1989).
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LOUISIANA ». MISSISSIPPI ET AL.

ON EXCEPTIONS TO REPORT OF SPECIAL MASTER
No. 121, Orig. Argued October 3, 1995—Decided October 31, 1995

Louisiana’s bill of complaint in this original action asks the Court, inter
alia, to define the boundary between that State and Mississippi along a
7-mile stretch of the Mississippi River. The case is here on Louisiana’s
exceptions to the report of the Special Master appointed by the Court.

Held: Louisiana’s exceptions are overruled. The case is controlled by the
island exception to the rule of the thalweg. The latter rule specifies
that the river boundary between States lies along the main downstream
navigational channel, or thalweg, and moves as the channel changes with
the gradual processes of erosion and accretion. The island exception to
that rule provides that if there is a divided river flow around an island,
a boundary once established on one side of the island remains there,
even though the main downstream navigation channel shifts to the is-
land’s other side. Pursuant to the island exception, the Special Master
placed the boundary here at issue on the west side of the area here in
dispute, thereby confirming Mississippi’s sovereignty over the area.
The Master took that action after finding that the area derived from
Stack Island, which had originally been within Mississippi’s boundary
before the river’s main navigational channel shifted to the east of the
island, but which, through erosion on its east side and accretion on its
west side, changed from its original location, next to the river’s Missis-
sippi bank, to its current location, abutting the Louisiana bank. The
Master’s findings and conclusions are carefully drawn and well docu-
mented with compelling evidence, whereas Louisiana’s theory of the
case is not supported by the evidence. Pp. 24-28.

Exceptions overruled, and Special Master’s report and proposed decree
adopted.

KENNEDY, J., delivered the opinion for a unanimous Court.

Gary L. Keyser, Assistant Attorney General of Louisiana,
argued the cause for plaintiff. With him on the brief were
Richard P. Ieyoub, Attorney General, Jack E. Yelverton,
First Assistant Attorney General, and E. Kay Kirkpatrick,
Assistant Attorney General.
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James W. McCartney argued the cause for defendant
Houston Group. Robert R. Bailess argued the cause for
defendant State of Mississippi. With them on the brief
were Mike Moore, Attorney General of Mississippi, Robert
E. Sanders, Assistant Attorney General, and Charles Alan
Wright.

JUSTICE KENNEDY delivered the opinion of the Court.

Like the shifting river channel near the property in dis-
pute, this litigation has traversed from one side of our docket
to the other. We must first recount this procedural history.

In an earlier action, Mississippi citizens sued in the United
States District Court for the Southern District of Mississippi
to quiet title to the subject property. Certain Louisiana citi-
zens were named as defendants. The parties asserted con-
flicting ownership claims to an area of about 2,000 acres,
stretching seven miles along the Louisiana bank of the Mis-
sissippi River, near Lake Providence, Louisiana. The State
of Louisiana and the Lake Providence Port Commission in-
tervened in that action and filed a third-party complaint
against the State of Mississippi. Concerned, however, with
the jurisdiction of the District Court to hear its matter, Loui-
siana took the further step of instituting an original action
in this Court, and it filed a motion here for leave to file a bill
of complaint. We denied the motion. Louisiana v. Missis-
sippi, 488 U. S. 990 (1988).

The District Court heard the case pending before it and,
in an order by Judge Barbour, ruled in favor of Mississippi.
Louisiana, however, prevailed in the United States Court of
Appeals for the Fifth Circuit, 937 F. 2d 247 (1991), and we
granted Mississippi’s petition for certiorari. 503 U. S. 935
(1992).

After hearing oral argument on both substantive issues
and jurisdiction, we resolved only the latter. We held that
there was no jurisdiction in the District Court, or in the
Court of Appeals, to grant any relief in the quiet title action
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to one State against the other, that authority being reserved
for jurisdiction exclusive to this Court. Mississippi v. Lowi-
stana, 506 U. S. 73, 77-78 (1992); see also 28 U. S. C. §1251(a).
We remanded the case so the complaint filed by Louisiana
could be dismissed in the District Court and for the Court
of Appeals to determine what further proceedings were
necessary with respect to the claims of the private parties.

Upon remand, Louisiana asked the District Court to stay
further action in the case to allow Louisiana once again to
seek permission to file a bill of complaint in this Court. The
District Court agreed, noting that our decision on the bound-
ary issue would solve the District Court’s choice-of-law prob-
lem and would be the fairest method of resolving the funda-
mental issue for all parties.

Louisiana did file a renewed motion in our Court for leave
to file a bill of complaint. We granted it, allowing leave to
file against Mississippi and persons called the Houston
Group, who asserted ownership to the disputed area and
who supported Mississippi’s position on the boundary issue.
Louisiana asked us to define the boundary between the two
States and cancel the Houston Group’s claim of title. After
granting leave to file, we appointed Vincent L. McKusick,
former Chief Justice of the Maine Supreme Judicial Court,
as Special Master. The case is now before us on Louisiana’s
exceptions to his report, and there is no jurisdictional bar to
our resolving the questions presented.

We deem it necessary to do no more than give a brief
summary of the law and of the Special Master’s careful and
well-documented findings and conclusions, for Louisiana’s
exceptions have little merit and must be rejected.

The controlling legal principles are not in dispute. In all
four of the prior cases that have involved the Mississippi
River boundary between Louisiana and Mississippi, we have
applied the rule of the thalweg. Louisiana v. Mississipp1,
466 U. S. 96, 99 (1984); Louisiana v. Mississippt, 384 U. S.
24, 25-26, reh’g denied, 384 U.S. 958 (1966); Louisiana V.
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Mississippi, 282 U. S. 458, 459 (1931); Louisiana v. Missis-
sippt, 202 U. S. 1, 49 (1906). Though there are exceptions,
the rule is that the river boundary between States lies along
the main downstream navigational channel, or thalweg, and
moves as the channel changes with the gradual processes of
erosion and accretion. Lowisiana v. Mississippi, 466 U. S,
at 99-101; Arkansas v. Tennessee, 397 U. S. 88, 89-90 (1970).
There exists an island exception to the general rule, which
provides that if there is a divided river flow around an island,
a boundary once established on one side of the island remains
there, even though the main downstream navigation channel
shifts to the island’s other side. Indiana v. Kentucky, 136
U. S. 479, 508-509 (1890); Missouri v. Kentucky, 11 Wall. 395,
401 (1871). The island exception serves to avoid disturbing
a State’s sovereignty over an island if there are changes in
the main navigation channel.

The Special Master found that the disputed area derived
from an island, known as Stack Island, that had been within
Mississippi’s boundary before the river’s main navigational
channel shifted to the east of the island. The Special Master
found that, through erosion on its east bank and accretion on
its west bank, Stack Island changed from its original loca-
tion, next to the Mississippi bank of the river, to its current
location, abutting the Louisiana bank. Pursuant to the is-
land exception, then, the Special Master placed the boundary
on the west side of the disputed area, confirming Mississippi’s
sovereignty over it. Because the land is located in Missis-
sippi, the Special Master found that Louisiana had no stand-
ing to challenge the Houston Group’s claim of title.

Louisiana advances a different version of events. It con-
cedes that there did exist a Stack Island in 1881 and that it
was formed in Mississippi territory. In that year the land
was surveyed for a federal land patent that was later granted
to the Houston Group’s predecessor in interest, Stephen
Blackwell. Louisiana maintains that two years later, in
1883, Stack Island washed away and was replaced by mere
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alluvial deposits, which at various times over the last 100
years were not sufficient in size or stability to be deemed an
island. Some of these alluvial deposits may or may not have
gravitated to the disputed area; nonetheless, according to
Louisiana, the disputed area was not formed from anything
that can be said to be Stack Island but rather was formed
by random accretion to the west bank of the river.

The Special Master rejected Louisiana’s theory as not sup-
ported by the evidence, and we agree. The only evidence
that Louisiana presented to support its theory of Stack Is-
land’s disappearance is a Mississippi River Commission map
dated April 1883. The map was prepared in 1881, with hy-
drographic data added in an overlay in 1883. Of particular
interest is a solid green line labeled as the “present steam-
boat channel” that runs over a portion of Stack Island as it
was drawn in 1881. Louisiana’s expert interpreted that
green line to mean that Stack Island had disappeared by
1883.

The Special Master questioned the authenticity of the doc-
ument because testimony suggested that no such map had
been published by the Mississippi River Commission and be-
cause a different map published by the Commission the same
month, April 1883, showed Stack Island in existence. Even
if we assume the document’s authenticity, however, it does
not settle the question, for we agree with the Special Master
that boats could have passed close enough to the island with-
out the entire island having disappeared. Louisiana’s read-
ing of the document was contradicted, moreover, by the
sworn testimony of Stephen Blackwell and two other wit-
nesses given on May 5, 1885, stating that Blackwell and his
family had lived on Stack Island continuously from April 2,
1882, to the date of the testimony and were cultivating 20
acres. Furthermore, in November 1883, six months after
Stack Island was supposed to have vanished, the Mississippi
River Commission, in reporting on its construction of dikes
just north of Stack Island, stated that “‘this work showed
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good results, forcing the main channel of the river to the
right of the island and building a bar to the head of Stack
Island, as shown by the high-water survey of April 1883.””
Report of Special Master 20.

Like the Special Master, we are unconvinced that Stack
Island disappeared in 1883. Louisiana alleges other disap-
pearances, including one as recently as 1948. We find no
credible evidence of these disappearances, but instead find
compelling evidence of Stack Island’s continued existence.
We note first that the north portion of Stack Island has 70-
year-old cottonwood trees growing on it and that long-time
residents of the area report no disappearances of the island.
The record, moreover, contains numerous maps of the region
beginning with the 1881 patent survey and coming into the
present era, and every one of them shows the existence of
Stack Island. With the exception of a single exhibit, dated
1970, all of the maps and mosaics show a land mass that the
mapmaker identifies by name as Stack Island, even for the
years since 1954 when that land mass has no longer been
insular in form. These maps show Stack Island’s progres-
sion from the Mississippi side of the river to the Louisiana
side. When the maps are superimposed one over the other
in chronological order, the successive maps show a land mass
covering a significant portion of Stack Island shown on the
preceding map. The maps satisfy us that Stack Island did
not wash away and is now the disputed area.

We need not delve into the proper definition of an island,
as Louisiana would have us do, because the Special Master
adopted Louisiana’s rigorous test, and found that Stack Is-
land satisfied it.

Louisiana raises no exceptions to that portion of the Spe-
cial Master’s report finding that Louisiana lacked standing
to challenge the Houston Group’s claim of title. Louisiana
requests a new trial of the supplemental hearing before the
Special Master but offers no sound reason in support of that
request, so we must deny it.
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We have considered Louisiana’s other exceptions and find
them insubstantial. The exceptions of Louisiana are over-
ruled, and the Special Master’s report and proposed decree
are adopted.

It is so ordered.
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LIBRETTI ». UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 94-7427.  Argued October 3, 1995—Decided November 7, 1995

During petitioner Libretti’s trial on federal drug and related charges, he
entered into a plea agreement with the Government, whereby, among
other things, he pleaded guilty to engaging in a continuing criminal
enterprise under 21 U. S. C. § 848; agreed to surrender numerous items
of his property to the Government under § 853, which provides for crimi-
nal forfeiture of drug-tainted property; and waived his constitutional
right to a jury trial. At the colloquy on the plea agreement, the trial
judge explained the consequences of Libretti’s waiver of the latter right,
but did not expressly advise him as to the existence and scope of his
right under Federal Rule of Criminal Procedure 31(e) to a jury determi-
nation of forfeitability. After sentencing Libretti to imprisonment and
other penalties, the judge entered a forfeiture order as to the property
in question despite Libretti’s objection to what he saw as a failure to
find any factual basis for the entire forfeiture. The Court of Appeals
rejected both of Libretti’s challenges to the forfeiture order, ruling that
Federal Rule of Criminal Procedure 11(f) does not require a district
court to ascertain a factual basis for a stipulated forfeiture of assets and
that Libretti had waived his Rule 31(e) right to a jury determination
of forfeitability.

Held:

1. Rule 11(f)—which forbids a court to enter judgment upon “a plea
of guilty” without assuring that there is “a factual basis” for the
plea—does not require a district court to inquire into the factual basis
for a stipulated forfeiture of assets embodied in a plea agreement.
Pp. 37-48.

(@) The Rule’s plain language precludes its application to a forfeit-
ure provision contained in a plea agreement. The Rule applies only to
“a plea of guilty,” which refers to a defendant’s admission of guilt of a
substantive criminal offense as charged in an indictment and his waiver
of the right to a jury determination on that charge. See, e.g., United
States v. Broce, 488 U. S. 563, 570. In contrast, forfeiture is an element
of the sentence imposed following a plea of guilty, and thus falls outside
Rule 11(f)’s scope. That forfeiture operates as punishment for criminal
conduct, not as a separate substantive offense, is demonstrated by the



30 LIBRETTI ». UNITED STATES

Syllabus

text of the relevant statutory provisions, see, e. g., $§§848(a) and 853(a),
by legislative history, and by this Court’s precedents, see, e. g., Alex-
ander v. United States, 509 U. S. 544, 558. Caplin & Drysdale, Char-
tered v. United States, 491 U. S. 617, 628, n. 5, distinguished. In light
of such weighty authority, the Court is not persuaded by Libretti’s in-
sistence that the forfeiture for which §853 provides is, in essence, a
hybrid that shares elements of both a substantive charge and a criminal
punishment. Pp. 38-41.

(b) Libretti’s policy arguments for construing Rule 11(f) to reach
asset forfeiture provisions of plea agreements—that the Rule’s factual
basis inquiry (1) is essential to ensuring that a forfeiture agreement is
knowing and voluntary, (2) will protect against government overreach-
ing, and (3) is necessary to ensure that the rights of third-party claim-
ants are fully protected—are rejected. Pp. 41-44.

(c) The District Court did not rest its forfeiture order solely on the
stipulation contained in the plea agreement. There is ample evidence
that the District Judge both understood the statutory requisites for
criminal forfeiture and concluded that they were satisfied on the facts
at the time the sentence was imposed. Pp. 44-48.

2. On the facts of this case, Libretti’s waiver of a jury determination
as to the forfeitability of his property under Rule 31(e)—which provides
that, “[i]f the indictment . . . alleges that . . . property is subject to
criminal forfeiture, a special verdict shall be returned as to the extent
of the . . . property”—was plainly adequate. That waiver was accom-
plished by the plea agreement, in which Libretti agreed to forfeiture
and waived his right to a jury trial, together with the plea colloquy,
which made it abundantly clear that the plea agreement would end any
proceedings before the jury and would lead directly to sentencing by
the court. Accordingly, Libretti cannot now complain that he did not
receive the Rule 31(e) special verdict. The Court rejects his argument
that the Rule 31(e) right to a jury determination of forfeitability has
both a constitutional and a statutory foundation, and cannot be waived
absent specific advice from the district court as to the existence and
scope of this right and an express, written waiver. Given that the
right, as an aspect of sentencing, does not fall within the Sixth Amend-
ment right to a jury determination of guilt or innocence, see, e.g.,
McMillan v. Pennsylvania, 477 U. S. 79, 93, but is merely statutory in
origin, the plea agreement need not make specific reference to Rule
31(e). Nor must the district court specifically advise a defendant that
a guilty plea will result in waiver of the Rule 31(e) right, since that
right is not among the information that must be communicated to a
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defendant under Rule 11(c) in order to ensure that a guilty plea is
valid. Pp. 48-51.

38 F. 3d 523, affirmed.

O’CONNOR, J., delivered the opinion of the Court, Parts I and II-A of
which were joined by REHNQUIST, C. J., and SCALIA, KENNEDY, SOUTER,
THOMAS, GINSBURG, and BREYER, JJ., Parts II-B and I1-C of which were
joined by REHNQUIST, C. J.,, and KENNEDY, SOUTER, GINSBURG, and
BREYER, JJ., and Parts III and IV of which were joined by REENQUIST,
C. J., and ScALIA, KENNEDY, THOMAS, and BREYER, JJ. SOUTER, J., post,
p- 52, and GINSBURG, J., post, p. 53, filed opinions concurring in part
and concurring in the judgment. STEVENS, J., filed a dissenting opinion,
post, p. b4.

Sara Sun Beale, by appointment of the Court, 514 U. S.
1095, argued the cause for petitioner. With her on the briefs
was Paul K. Sun, Jr.

Malcolm L. Stewart argued the cause for the United
States. With him on the brief were Solicitor General Days,
Assistant Attorney General Harris, Deputy Solicitor Gen-
eral Dreeben, and David S. Kris.*

JUSTICE O’CONNOR delivered the opinion of the Court.f

Petitioner Joseph Libretti pleaded guilty to engaging in a
continuing criminal enterprise, in violation of 84 Stat. 1265,
21 U. S. C. §848 (1988 ed. and Supp. V), and agreed to forfeit
numerous items of his property to the Government. We
must decide whether Federal Rule of Criminal Procedure
11(f) requires the District Court to determine whether a
factual basis exists for a stipulated asset forfeiture embodied
in a plea agreement, and whether the Federal Rule of Crimi-

*Briefs of amici curiae urging reversal were filed for the Forfeiture
Endangers American Rights Foundation by Brenda Grantland; and for
the National Association of Criminal Defense Lawyers by David B. Smith
and Richard J. Troberman.

TJUSTICE SCALIA and JUSTICE THOMAS join all but Parts II-B and I1-C
of this opinion. JUSTICE SOUTER and JUSTICE GINSBURG join only Parts
T and II.
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nal Procedure 31(e) right to a special jury verdict on forfeit-
ure can only be waived following specific advice from the
District Court as to the existence and scope of this right
and an express, written waiver.

I

In May 1992, Joseph Libretti was charged in a multicount
superseding indictment with violations of various federal
drug, firearms, and money-laundering laws. Included in the
indictment was a count alleging that Libretti engaged in a
continuing criminal enterprise (CCE), in violation of 21
U.S. C. §848, by operating a cocaine and marijuana distri-
bution organization in Wyoming and Colorado from 1984
to 1992. Conviction under §848 subjects a defendant to,
among other penalties, “the forfeiture prescribed in sec-
tion 853.”1 21 U.S.C. §848(a). Accordingly, the indict-

1Section 853(a) provides for criminal forfeiture of drug-tainted
property:

“(a) Property subject to criminal forfeiture. Any person convicted of
a violation of this subchapter or subchapter II of this chapter punishable
by imprisonment for more than one year shall forfeit to the United States,
irrespective of any provision of State law—

“(1) any property constituting, or derived from, any proceeds the person
obtained, directly or indirectly, as the result of such violation;

“(2) any of the person’s property used, or intended to be used, in any
manner or part, to commit, or to facilitate the commission of, such viola-
tion; and

“(3) in the case of a person convicted of engaging in a continuing crimi-
nal enterprise in violation of section 848 of this title, the person shall
forfeit, in addition to any property described in paragraph (1) or (2), any
of his interest in, claims against, and property or contractual rights afford-
ing a source of control over, the continuing criminal enterprise.

“The court, in imposing sentence on such person, shall order, in addition
to any other sentence imposed pursuant to this subchapter or subchapter
IT of this chapter, that the person forfeit to the United States all property
described in this subsection. In lieu of a fine otherwise authorized by
this part, a defendant who derives profits or other proceeds from an
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ment further alleged that the Government was entitled to
forfeiture of property that was obtained from or used to facil-
itate Libretti’s drug offenses, including, but not limited to,
various assets specified in the indictment. See Fed. Rule
Crim. Proc. 7(c)(2) (“No judgment of forfeiture may be en-
tered in a criminal proceeding unless the indictment or the
information shall allege the extent of the interest or prop-
erty subject to forfeiture”).

Trial began in September 1992. The Government pre-
sented testimony from 18 witnesses, including several indi-
viduals who had purchased cocaine or marijuana from Li-
bretti, to establish Libretti’s involvement in the possession
and distribution of considerable amounts of narcotics. The
testimony also reflected Libretti’s purchase of a home, an
automobile, and dozens of automatic and semiautomatic
weapons during a time when he had only modest sources
of legitimate income. Finally, the testimony revealed that
Libretti stored large amounts of money and drugs in safety
deposit boxes and storage facilities away from his home.

Following four days of testimony, Libretti and the Govern-
ment entered into a plea agreement, by the terms of which
Libretti agreed to plead guilty to the CCE count of the in-
dictment (count 6). The Government in return agreed not
to pursue additional charges against Libretti and to recom-
mend that he be sentenced to the mandatory minimum of 20
years’ imprisonment. Paragraph 10 of the plea agreement
provided that Libretti would

“transfer his right, title, and interest in all of his assets
to the Division of Criminal Investigation of the Wyo-

offense may be fined not more than twice the gross profits or other
proceeds.”

In addition, §853(p) provides that, when property subject to forfeiture
under subsection (a) cannot be recovered for various reasons, “the court
shall order the forfeiture of any other property of the defendant up to the
value of” the forfeitable but unrecoverable assets.
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ming Attorney General including, but not limited to: all
real estate; all personal property, including guns, the
computer, and every other item now in the possession
of the United States; all bank accounts, investments,
retirement accounts, cash, cashier’s checks, travelers
checks and funds of any kind.”

Two other paragraphs of the plea agreement also made refer-
ence to the contemplated forfeiture. Paragraph 2 described
the maximum statutory penalty for the offense to which Li-
bretti agreed to plead guilty, which included “forfeiture of all
known assets as prescribed in 21 U. S. C. §853 and assets
which are discovered at any later time up to $1,500,000.” In
paragraph 9, Libretti agreed to “identify all assets that were
used to facilitate his criminal activity” and to “provide com-
plete financial disclosure forms requiring the listing of assets
and financial interests.” Finally, Libretti acknowledged in
the agreement “that by pleading guilty to Count Six of the
Indictment, he waive[d] various constitutional rights, includ-
ing the right to a jury trial.” It is beyond dispute that
Libretti received a favorable plea agreement. The Gov-
ernment recommended that Libretti receive the minimum
sentence for conviction under §848, and agreed to drop all
other counts in the indictment. One of those counts charged
Libretti with use of a firearm equipped with a silencer
during the commission of a drug offense, which mandates a
30-year sentence consecutive to the term of imprisonment
on the underlying drug offense. 18 U.S. C. §924(c)(1). Li-
bretti also faced a potential fine of up to $2 million. 21
U. S. C. §§848(a), 853(a).

At the subsequent hearing on the plea agreement, the trial
judge advised Libretti of his rights, including his right to
a jury trial. The court also clarified the consequences of
Libretti’s plea, including the facts that a plea of guilty would
mean “the end of this trial,” that “the jury [would] not . . .
decide whether [he’s] guilty or not,” and that “all the prop-
erty that’s described in . . . Count 6 could be forfeited to
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the United States.” App. 87, 88. Libretti was then placed
under oath. He admitted that his plea was voluntary and
indicated that he had read and understood the significance of
the indictment and the plea agreement, including the fact
that “all of [his] property could be forfeited, the property
that is owned by [him] by reason of any drug transaction.”
Id., at 100. Libretti’s only question about the plea agree-
ment pertained to paragraph 2, which provided for future
forfeiture of assets up to $1,500,000. The District Court as-
sured Libretti that future forfeiture would be limited to sub-
sequently discovered drug-tainted assets, and that his future
legitimate income would not be forfeited. Id., at 88-89.
After a lengthy exchange, in which the court reviewed each
subparagraph describing the violations that composed the
CCE charge and Libretti acknowledged each factual allega-
tion, the District Court found that the guilty plea was volun-
tary and factually based. Id., at 121.

Following preparation of a presentence report, the District
Court held a sentencing hearing, at which Libretti was sen-
tenced to 20 years’ imprisonment, to be followed by 5 years
of supervised release, and ordered to pay a $5,000 fine as well
as a mandatory $50 assessment and to perform 500 hours
of community service. The Government filed a motion for
forfeiture of Libretti’s assets, in keeping with the plea agree-
ment. Libretti’s counsel offered no objection at the sentenc-
ing hearing, declaring that the forfeiture statute was “a
harsh law” and “a bitter pill dealt by Congress,” but conced-
ing that it was “a pill we must swallow.” Id., at 149. At
the conclusion of the hearing, however, Libretti stated on the
record that he “would just like to object to what [he saw] as
a failure to find any factual basis for the whole forfeiture.”
Id., at 154. The District Judge noted the objection, but re-
plied that “the evidence that I heard before me in the two
[sic] days of trial I think is sufficient to warrant the granting
of forfeiture. I think I have no alternative.” Ibid. On
December 23, 1992, the District Court entered an order



36 LIBRETTI ». UNITED STATES

Opinion of the Court

of forfeiture pursuant to 21 U. S. C. §853. The order listed
specific property to be forfeited, including a parcel of real
property in Wyoming, two condominiums, two automobiles,
a mobile home, a diamond ring, various firearms, cash, sev-
eral bank accounts, and a number of cashier’s and traveler’s
checks. App. 1565-164. One check was forfeited as a substi-
tute asset. Id., at 162. Libretti filed an appeal from the
order of forfeiture.

While this appeal was pending, the District Court enter-
tained third-party claims to some of the property ordered
forfeited. See 21 U. S. C. §853(n). Following a March 1993
hearing, the court amended its forfeiture order to return cer-
tain property to the third-party claimants. The court also
modified its order with respect to Libretti, stating that “it
may be unjust to enforce the specific forfeiture provisions in
the plea agreement” and reasoning that Libretti’s concession
to forfeiture in the plea agreement provided insufficient basis
for the order of forfeiture. App. 309. The court ordered a
Magistrate to conduct a hearing at which Libretti would be
given the opportunity to show, by a preponderance of the
evidence, that any portion of his property was not subject to
forfeiture. Upon motion by the Government, the District
Court stayed the proceedings before the Magistrate Judge
pending resolution of Libretti’s appeal.

The Court of Appeals for the Tenth Circuit rejected both
of Libretti’s challenges to the forfeiture order. 38 F. 3d 523
(1994). The court ruled first that the District Court lacked
jurisdiction to consider Libretti’s claims to the property or-
dered forfeited at the third-party hearing, because Libretti
had filed a notice of appeal. After noting the divergence in
the Courts of Appeals regarding the applicability of Rule
11(f) to forfeiture provisions in plea agreements, the court
rejected Libretti’s contention that Rule 11(f) requires a dis-
trict court to ascertain a factual basis for a stipulated forfeit-
ure of assets. This conclusion, the Court of Appeals rea-
soned, follows from the fact that forfeiture “is a part of the
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sentence, not a part of the substantive offense.” Id., at 528.
The Court of Appeals also determined that Libretti had
waived his Rule 31(e) right to a jury determination of forfeit-
ability, despite the fact that the District Court did not ex-
pressly advise Libretti of the existence and scope of that
right during his plea colloquy. Id., at 530-531. We granted
certiorari to resolve disagreement among the Circuits as to
the applicability of Rule 11(f) to asset forfeiture provisions
contained in plea agreements? and the requisites for waiver
of the right to a jury determination of forfeitability under
Rule 31(e).> 514 U. S. 1035 (1995).

II

Libretti insists that the Distriect Court’s forfeiture order
must be set aside (or at least modified), because the court
neglected to establish a “factual basis” for forfeiture of the

2Compare United States v. Reckmeyer, 786 F. 2d 1216, 1222 (CA4) (Rule
11(f) applies to forfeiture provisions in plea agreements), cert. denied, 479
U. S. 850 (1986), and United States v. Roberts, 749 F. 2d 404, 409 (CA7
1984) (same), cert. denied, 470 U.S. 1058 (1985), with United States v.
Boatner, 966 F. 2d 1575, 1581 (CA11 1992) (Rule 11(f) does not apply to
stipulated forfeiture provisions in plea agreements), United States v.
Bachynsky, 949 F. 2d 722, 730-731 (CA5 1991) (Rule 11(f) does not apply
to forfeiture provisions, but a forfeiture order will be upheld only if the
record provides a factual basis for forfeiture), cert. denied, 506 U. S. 850
(1992), and 38 F. 3d 523, 528 (CA10 1994) (case below).

3Compare, e. g., id., at 531 (“specific reference to” the Rule 31(e) right
to a special jury verdict is not required when a defendant’s “unambiguous
plea agreement” and “knowing and voluntary plea” establish waiver);
United States v. Robinson, 8 F. 3d 418, 421 (CA7 1993) (“[A] defendant’s
waiver of his statutory right [under Rule 31(e)] to have a jury determine
which portion of his property is subject to forfeiture is only valid if know-
ingly and voluntarily made”); United States v. Garrett, 727 F. 2d 1003,
1012 (CA11 1984) (a defendant has a constitutional right to a jury trial to
determine forfeitability; waiver of that right must be in writing), aff’d on
other grounds, 471 U. S. 773 (1985); United States v. Zang, 703 F. 2d 1186,
1194-1195 (CA10 1982) (“The parties can waive their right to a special
verdict [under Rule 31(e)] by not making a timely request”), cert. denied,
464 U. S. 828 (1983).
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property covered by the order under Federal Rule of Crimi-
nal Procedure 11(f). Absent such a finding, Libretti argues,
even his concession to forfeiture in the plea agreement can-
not authorize the forfeiture.

A

Libretti’s first claim is that the Rule by its very terms
applies to a forfeiture provision contained in a plea agree-
ment. Accordingly, our analysis must begin with the text
of Rule 11(f):

“Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter
a judgment upon such plea without making such inquiry
as shall satisfy it that there is a factual basis for the
plea.”

By its plain terms, the Rule applies only to a “plea of guilty.”
Our precedent makes clear that this language refers to a
defendant’s admission of guilt of a substantive criminal of-
fense as charged in an indictment and his waiver of the right
to a jury determination on that charge. See, e.g., United
States v. Broce, 488 U. S. 563, 570 (1989) (“By entering a plea
of guilty, the accused is not simply stating that he did the
discrete acts described in the indictment; he is admitting
guilt of a substantive crime”); North Carolina v. Alford, 400
U.S. 25, 32 (1970); Boykin v. Alabama, 395 U. S. 238, 242
(1969); McCarthy v. United States, 394 U. S. 459, 466 (1969).
With this definition in mind, we have held that a district
judge satisfies the requirements of Rule 11(f) when he “de-
termine[s] ‘that the conduct which the defendant admits con-
stitutes the offense charged in the indictment or information
or an offense included therein to which the defendant has
pleaded guilty.’” Id., at 467 (quoting Advisory Committee’s
Notes on Fed. Rule Crim. Proc. 11, 18 U. S. C. App., p. 730).

A forfeiture provision embodied in a plea agreement is of
an entirely different nature. Forfeiture is an element of the
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sentence imposed following conviction or, as here, a plea of
guilty, and thus falls outside the scope of Rule 11(f). The
text of the relevant statutory provisions makes clear that
Congress conceived of forfeiture as punishment for the com-
mission of various drug and racketeering crimes. A person
convicted of engaging in a continuing criminal enterprise
“shall be sentenced . . . to the forfeiture prescribed in section
853.” 21 U.S.C. §848(a) (emphasis added). Forfeiture is
imposed “in addition to any other sentence.” 21 U.S.C.
§853(a) (emphasis added). See also 18 U.S. C. §1963 (for-
feiture is imposed “in addition to any other sentence” for a
violation of the Racketeer Influenced and Corrupt Organiza-
tions Act (RICO)). The legislative history of the Compre-
hensive Crime Control Act of 1984, Pub. L. 98-473, Tit. II,
98 Stat. 1976, also characterizes criminal forfeiture as pun-
ishment. See, e. g., S. Rep. No. 98-225, p. 193 (1983) (crimi-
nal forfeiture “is imposed as a sanction against the defendant
upon his conviction”). Congress plainly intended forfeiture
of assets to operate as punishment for criminal conduct in
violation of the federal drug and racketeering laws, not as a
separate substantive offense.

Our precedents have likewise characterized criminal for-
feiture as an aspect of punishment imposed following convic-
tion of a substantive criminal offense. In Alexander v.
United States, 509 U. S. 544 (1993), we observed that the
criminal forfeiture authorized by the RICO forfeiture statute
“is clearly a form of monetary punishment no different, for
Eighth Amendment purposes, from a traditional ‘fine.”” Id.,
at 558. Similarly, in United States v. $8,850, 461 U. S. 555
(1983), we recognized that a “criminal proceeding . . . may
often include forfeiture as part of the sentence.” Id., at 567.
And in Austin v. Unated States, 509 U. S. 602 (1993), we con-
cluded that even the in rem civil forfeiture authorized by 21
U.S. C. §§881(a)(4) and (a)(7) is punitive in nature, so that
forfeiture imposed under those subsections is subject to the
limitations of the Eighth Amendment’s Excessive Fines
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Clause. 509 U.S., at 619-622. Libretti himself conceded
below that criminal forfeiture “is a part of the sentence, not
a part of the substantive offense.” 38 F. 3d, at 528.

It is true, as Libretti points out, that we said in Caplin &
Drysdale, Chartered v. United States, 491 U.S. 617 (1989),
that “forfeiture is a substantive charge in the indictment
against a defendant.” Id., at 628, n. 5. That statement re-
sponded to the defendant’s claim that his Sixth Amendment
right to counsel “for his defense” could be transformed into
a defense to a forfeiture count in the indictment. We in-
tended only to suggest that a defendant cannot escape an
otherwise appropriate forfeiture sanction by pointing to his
need for counsel to represent him on the underlying charges.
Elsewhere in that opinion we recognized that forfeiture is a
“criminal sanction,” id., at 634, and is imposed as a sentence
under §853, id., at 620, n. 1.

Libretti nonetheless insists that the eriminal forfeiture for
which § 853 provides is not “simply” an aspect of sentencing,
but is, in essence, a hybrid that shares elements of both a
substantive charge and a punishment imposed for criminal
activity. In support of this contention, Libretti points to
three Federal Rules of Criminal Procedure that, according to
him, treat forfeiture as a substantive criminal charge. Rule
7(c)(2) provides that “[n]Jo judgment of forfeiture may be en-
tered in a criminal proceeding unless the indictment or the
information shall allege the extent of the interest or prop-
erty subject to forfeiture.” If the indictment or information
alleges that a defendant’s property is subject to forfeiture,
“a special verdict shall be returned as to the extent of the
interest or property subject to forfeiture, if any.” Fed. Rule
Crim. Proc. 31(e). And a finding of forfeitability must be
embodied in a judgment. Fed. Rule Crim. Proc. 32(d)(2)
(“When a verdict contains a finding of criminal forfeiture,
the judgment must authorize the Attorney General to seize
the interest or property subject to forfeiture on terms that
the court considers proper”).
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Although the procedural safeguards generated by these
Rules are unique in the realm of sentencing, they do not
change the fundamental nature of criminal forfeiture. The
fact that the Rules attach heightened procedural protections
to imposition of criminal forfeiture as punishment for certain
types of criminal conduct cannot alter the simple fact
that forfeiture is precisely that: punishment. The Advisory
Committee’s “assumption” that “the amount of the interest
or property subject to criminal forfeiture is an element of
the offense to be alleged and proved,” Advisory Committee’s
Notes on Fed. Rule Crim. Proc. 31, 18 U. S. C. App., p. 786,
does not persuade us otherwise. The Committee’s assump-
tion runs counter to the weighty authority discussed above,
all of which indicates that criminal forfeiture is an element
of the sentence imposed for a violation of certain drug and
racketeering laws. Moreover, even supposing that the Com-
mittee’s assumption is authoritative evidence with respect to
the amendments to Rules 7, 31, and 32, it has no bearing on
the proper construction of Rule 11. Tome v. United States,
513 U. S. 150 (1995), is not to the contrary. The Tome plural-
ity treated the Advisory Committee’s Notes on Federal Rule
of Evidence 801(d)(1)(B) as relevant evidence of the drafters’
intent as to the meaning of that Rule. 513 U.S., at 160—
163. In contrast, Libretti seeks to use the Note appended
to Rule 31 to elucidate the meaning of an entirely distinct
Rule. We cannot agree that the Advisory Committee’s
Notes on the 1972 amendment to Rule 31(e) shed any particu-
lar light on the meaning of the language of Rule 11(f), which
was added by amendment to Rule 11 in 1966.

B

Libretti next advances three policy arguments for con-
struing Rule 11(f) to reach asset forfeiture provisions of plea
agreements. First, he claims, Rule 11(f)’s factual basis in-
quiry is essential to ensuring that a forfeiture agreement is
knowing and voluntary. Next, Libretti declares that a Rule
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11(f) inquiry will protect against Government overreaching.
And lastly, Libretti insists that a factual basis inquiry is nec-
essary to ensure that the rights of third-party claimants are
fully protected. We consider these contentions in turn.

We are unpersuaded that the Rule 11(f) inquiry is neces-
sary to guarantee that a forfeiture agreement is knowing and
voluntary. Whether a stipulated asset forfeiture is “factu-
ally based” is a distinct inquiry from the question whether
the defendant entered an agreement to forfeit assets know-
ingly and voluntarily. Libretti correctly points out that
Rule 11(f) is intended to ensure that a defendant’s “plea of
guilty” is knowing and voluntary. McCarthy, 394 U. S., at
472 (the Rule 11 inquiry is “designed to facilitate a more
accurate determination of the voluntariness of [a] plea”);
Advisory Committee’s Notes on Fed. Rule Crim. Proc. 11, 18
U.S. C. App., p. 730 (Rule 11(f) protects defendants who do
not “realiz[e] that [their] conduct does not actually fall within
the charge”). But a “plea of guilty” and a forfeiture provi-
sion contained in a plea agreement are different matters
altogether. Forfeiture, as we have said, is a part of the
sentence. If the voluntariness of a defendant’s concession
to imposition of a particular sentence is questionable, the
relevant inquiry is whether the sentencing stipulation was
informed and uncoerced on the part of the defendant, not
whether it is factually sound.

Libretti’s second argument—that a Rule 11(f) factual basis
inquiry is necessary to prevent prosecutorial overreaching—
proves equally unavailing. As Libretti properly observes,
§853 limits forfeiture by establishing a factual nexus re-
quirement: Only drug-tainted assets may be forfeited. Li-
bretti suggests that failure to ensure, by means of a Rule
11(f) inquiry, that this factual nexus exists will open the door
to voluntary forfeiture agreements that exceed the forfeiture
authorized by statute, particularly in light of the Govern-
ment’s direct financial interest in forfeiture as a source of
revenue and the disparity in bargaining power between the
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Government and a defendant. We recognized in Caplin &
Drysdale that the broad forfeiture provisions carry the po-
tential for Government abuse and “can be devastating when
used unjustly.” 491 U.S., at 634. Nonetheless, we con-
cluded that “[c]ases involving particular abuses can be dealt
with individually by the lower courts, when (and if) any such
cases arise.” Id., at 635. However valid Libretti’s concern
about prosecutorial overreaching may be, Rule 11(f) simply
does not, on its face, address it.

We do not mean to suggest that a district court must
simply accept a defendant’s agreement to forfeit property,
particularly when that agreement is not accompanied by a
stipulation of facts supporting forfeiture, or when the trial
judge for other reasons finds the agreement problematic. In
this regard, we note that the Department of Justice recently
issued a Revised Policy Regarding Forfeiture by Settlement
and Plea Bargaining in Civil and Criminal Actions, Directive
94-7 (Nov. 1994), to instruct that, among the procedures
necessary to ensure a valid forfeiture agreement, “[t]he set-
tlement to forfeit property must be in writing and the de-
fendant must concede facts supporting the forfeiture.” Id.,
at 13. In this case, however, we need not determine the
precise scope of a district court’s independent obligation, if
any, to inquire into the propriety of a stipulated asset forfeit-
ure embodied in a plea agreement. We note that the Sen-
tencing Guidelines direct only that a district court “may” ac-
cept an agreement reached by the parties as to a specific,
appropriate sentence, as long as the sentence is within the
applicable guideline range or departs from that range “for
justifiable reasons.” United States Sentencing Commission,
Guidelines Manual § 6B1.2(c)(2) (Nov. 1993). Libretti’s plea
agreement correctly recognized that the District Court was
not bound by the parties’ agreement as to the appropriate
sentence: “[T]he sentencing judge is neither a party to nor
bound by this plea agreement and is free to impose whatever
sentence he feels is justified.” App. 81, 11.
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Libretti finally argues that a Rule 11(f) factual basis in-
quiry is essential to preserving third-party claimants’ rights.
A defendant who has no interest in particular assets, the
argument goes, will have little if any incentive to resist for-
feiture of those assets, even if there is no statutory basis for
their forfeiture. Once the Government has secured a stipu-
lation as to forfeitability, third-party claimants can establish
their entitlement to return of the assets only by means of the
hearing afforded under 21 U.S. C. §853(n). This hearing,
Libretti claims, is inadequate to safeguard third-party
rights, since the entry of a forfeiture order deprives third-
party claimants of the right to a jury trial and reverses the
burden of proof. He concludes that insisting on a factual
basis inquiry before entry of the forfeiture order will lessen
the need for third-party hearings following a broad-ranging
forfeiture agreement, and may even result in the conserva-
tion of scarce judicial resources. Whatever the merits of
this argument as a matter of policy, Congress has deter-
mined that §853(n), rather than Rule 11(f), provides the
means by which third-party rights must be vindicated.
Third-party claimants are not party to Rule 11(f) proceed-
ings, and Libretti’s assertion that their interests are best
protected therein fits poorly within our adversary system
of justice.

C

Contrary to the suggestion of the dissent, post, at 57, the
District Court did not rest its forfeiture order on nothing
more than Libretti’s stipulation that certain assets were for-
feitable. In fact, there is ample evidence that the District
Court both understood the statutory requisites for criminal
forfeiture and concluded that they were satisfied on the facts
of this case at the time the sentence was imposed. First,
the District Judge correctly recognized the factual nexus
requirement established by §853. App. 89 (change-of-plea
hearing) (“[1]t has to be the product of a drug transaction to
be forfeited”). Count 6 of the indictment specified numerous
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items of property alleged to be subject to forfeiture under
that statute, including a parcel of real property in Wyoming;
two automobiles; over $100,000 in cash proceeds from drug
transactions; $12,000 in cash that Libretti had stored inside
a paint can at his home; a diamond ring; “[a]ll United States
currency and travelers checks” recovered from Libretti’s
storage lockers, safes, home, and person; a mobile home; a
computer system; four bank accounts; two GNMA invest-
ment certificates; bonds; three cashier’s checks; and the con-
tents of two safe deposit boxes. Additional property was
identified in a bill of particulars and a restraining order is-
sued, and subsequently amended, by the District Court pur-
suant to 21 U. S. C. §853(e) (“Upon application of the United
States, the court may enter a restraining order . . . to pre-
serve the availability of property described in subsection (a)
of this section for forfeiture under this section”). After one
week of trial, the parties submitted to the court an agree-
ment which set out, in detail, specific items of property to be
forfeited following Libretti’s plea of guilty, including “all real
estate; all personal property, including guns, the computer,
and every other item now in the possession of the United
States; all bank accounts, investments, retirement accounts,
cash, cashier’s checks, travelers checks and funds of any
kind.” App. 81. The plea agreement also explained that
the maximum penalty for the offense to which Libretti
agreed to plead guilty included “forfeiture of all known
assets as prescribed in 21 U. S. C. §853 and assets which are
discovered at any later time up to $1,500,000.” App. 79.
Before issuing the order of forfeiture, the trial judge lis-
tened to four days of testimony, in which Government wit-
nesses detailed numerous drug transactions with Libretti.
See, e. g., 2 Tr. 124-126, 137-139; 3 id., at 271-272; 4 1id., at
495-501; 5 7d., at 946-949. One witness recounted Libretti’s
purchase of a home in 1985 with a $100,000 down payment,
at a time during which he was earning an annual salary of
approximately $20,000. 2 id., at 179-180, 210-216; App. 123
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(Presentence Report, Prosecutor’s Statement §6); Presen-
tence Report §37. Another told of Libretti’s purchase of a
sports car with a check for $19,114. 5 Tr. 907-913. Other
witnesses described Libretti’s possession, in his capacity as
a federal firearms dealer, of numerous automatic and semi-
automatic firearms, later determined to be worth at least
$243,000. See, e. g., 2 id., at 140-141, 156-162; 5 id., at 844—
853; App. 123 (Presentence Report, Prosecutor’s Statement
19). One witness testified that Libretti admitted having
“quite a bit of money stashed away” in safe deposit boxes,
5 Tr. 834, and on at least one occasion had “a couple thou-
sand” dollars in cash “sitting around,” id., at 835. Other
witnesses established that Libretti often stored cash and
drugs in safe deposit boxes and storage facilities away from
his home. See, e. g., 2 id., at 155-156; 4 id., at 718-720, 738-
743. Omne of Libretti’s drug customers testified that he
broke into a storage facility at which Libretti had rented a
storage locker and discovered a briefcase containing a large
amount of cash (later estimated in the presentence report to
be approximately $150,000), a large block of cocaine, and five
large trash bags, at least one of which was filled with mari-
juana. Id., at 558-566, 588-589.

Prior to sentencing, the court received the presentence in-
vestigation report, which contained, among other things, a
summary of Libretti’s legitimate income during the relevant
time periods. During 1985 and 1986, Libretti worked as a
restaurant and grocery store manager, earning approxi-
mately $20,000 per year. In early 1987, he was employed as
a temporary stock broker and was paid on commission only.
Later that year, he managed a Tenneco thrift store. In
1989, Libretti reported an income of approximately $50,000
from his firearms business. During 1988 and 1989, Libretti
also owned a partnership interest in two condominiums; he
reported that the rental income did not meet his expenses
and thus he did not earn a profit. Between June 1989 and
his arrest in December 1991, Libretti worked as a full-time
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accounting supervisor, earning a salary of approximately
$40,000 per year. Presentence Report 19 35-37.

Included in the presentence report was a prosecutor’s
statement detailing the amounts of cocaine and marijuana
involved in Libretti’s drug operation and various sums of
money Libretti earned from his drug dealing. App. 122-
135. The statement described Libretti’s substantial expend-
itures, including the $100,000 cash deposit on a house in 1985
(872,000 of which was derived from Libretti’s sale of drugs)
and the purchase of a $20,000 mortgage in 1986 (again, alleg-
edly with proceeds from his distribution of drugs). Id., at
123. Paragraph 12 reported that Libretti had opened a safe
deposit box in 1987 in which he placed $48,000 in cash. On
another occasion, Libretti placed approximately $10,000 into
an account bearing his brother’s name. Id., at 124-125.
The statement described Libretti’s practice of storing large
amounts of cash and drugs in safes, storage lockers, and safe
deposit boxes. Id., at 124, 129. Libretti also stored drugs,
a weapon, and a cashier’s check for $65,000 in his personal
locker at his place of employment. Id., at 129. The state-
ment related Libretti’s investment of at least $243,000 in nu-
merous firearms. Id., at 123-124. These funds again re-
portedly derived from Libretti’s drug distribution activities;
the statement indicated that “Libretti’s gun business was
used to launder drug proceeds” and served as a means by
which Libretti could “justify his income since [he] was not
working at times during the conspiracy and, when he was
working, was not bringing in the money that would pay for
the Lakewood house and other investments.” Id., at 127.
Finally, the statement suggested that substantial sums of
cash derived from Libretti’s drug activities were never re-
covered by law enforcement authorities. Id., at 134. De-
fense counsel conceded at the sentencing hearing that “the
[presentence] report of Mr. Libretti’s background, education,
financial circumstances are [sic/ accurate.” Id., at 138. In
light of these facts, defense counsel acknowledged that “the
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forfeiture is going to take regular money and illegal money
under the substitute assets” provision of §853. Id., at 149.

In view of the plea agreement, the indictment, and the
amended restraining order, the trial judge issued an order
forfeiting to the Government the Wyoming lot, both condo-
miniums, both automobiles, $8,000 in cash proceeds of Libret-
ti’s drug transactions, the diamond ring, the mobile home, all
firearms, an IRA account, three bank accounts, bonds, two
GNMA certificates, and several cashier’s and traveler’s
checks. One check was ordered forfeited as a substitute
asset “for assets dissipated and otherwise expended by Li-
bretti.” Id., at 162.

It is not, as Libretti maintains, implausible that the court
concluded on the record before it that the forfeiture order
was appropriate. Following Libretti’s objection to the for-
feiture order for lack of factual foundation, the trial judge
replied that “the evidence that I heard before me in the two
[sic] days of trial I think is sufficient to warrant the granting
of forfeiture.” Id., at 154. We cannot say that the District
Judge, despite his subsequent uncertainty, erred in issuing
the forfeiture order on the facts before him.

III

Libretti also challenges the adequacy of his waiver of a
jury determination as to the forfeitability of his property
under Federal Rule of Criminal Procedure 31(e). The right,
he argues, has both a constitutional and a statutory founda-
tion, and cannot be waived absent specific advice from the
district court as to the nature and scope of this right and an
express, written agreement to forgo the jury determination
on forfeitability. We disagree.

Federal Rule of Criminal Procedure 31(e) provides that,
“[ilf the indictment or the information alleges that an inter-
est or property is subject to criminal forfeiture, a special
verdict shall be returned as to the extent of the interest or
property subject to forfeiture, if any.” Libretti would have
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us equate this statutory right to a jury determination of for-
feitability with the familiar Sixth Amendment right to a jury
determination of guilt or innocence. See, e. g., United States
v. Gaudin, 515 U. S. 506, 511 (1995) (“The Constitution gives
a criminal defendant the right to demand that a jury find
him guilty of all the elements of the crime with which he is
charged”). Without disparaging the importance of the right
provided by Rule 31(e), our analysis of the nature of criminal
forfeiture as an aspect of sentencing compels the conclusion
that the right to a jury verdict on forfeitability does not fall
within the Sixth Amendment’s constitutional protection.
Our cases have made abundantly clear that a defendant does
not enjoy a constitutional right to a jury determination as
to the appropriate sentence to be imposed. See, e.g.,
McMillan v. Pennsylvania, 477 U. S. 79, 93 (1986) (“[T]here
is no Sixth Amendment right to jury sentencing, even where
the sentence turns on specific findings of fact”); Cabana v.
Bullock, 474 U. S. 376, 385 (1986) (“The decision whether
a particular punishment . . . is appropriate in any given
case is not one that we have ever required to be made by a
jury”); Spaziano v. Florida, 468 U.S. 447, 459 (1984) (no
right to a jury determination as to the imposition of the
death penalty).

Given that the right to a jury determination of forfeitabil-
ity is merely statutory in origin, we do not accept Libretti’s
suggestion that the plea agreement must make specific refer-
ence to Rule 31(e). Nor must the district court specifically
advise a defendant that a plea of guilty will result in waiver
of the Rule 31(e) right. Federal Rule of Criminal Procedure
11(c) details the information a district court must communi-
cate to a defendant in order to ensure that a guilty plea is
valid. Advisory Committee’s Notes on 1974 Amendment of
Fed. Rule Crim. Proc. 11(c), 18 U. S. C. App., p. 731 (the Rule
“codifies . . . the requirements of Boykin v. Alabama, 395
U.S. 238 . .. (1969), which held that a defendant must be
apprised of the fact that he relinquishes certain constitu-
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tional rights by pleading guilty”) (emphasis added). Spe-
cific advice regarding the Rule 31(e) right is not among the
Rule 11(c) safeguards, and we decline Libretti’s invitation
to expand upon the required plea colloquy. That is not to
say, however, that a trial judge may not mention the nature
and scope of the Rule 31(e) right during a plea colloquy. In
fact, the Advisory Committee’s Notes make plain that “a
judge is free to” inform a defendant about specific conse-
quences that might follow from a plea of guilty if the judge
“feels a consequence of a plea of guilty in a particular case is
likely to be of real significance to the defendant.” Advisory
Committee’s Notes on 1974 Amendment of Fed. Rule Crim.
Proc. 11, 18 U. S. C. App., p. 731.

On these facts, Libretti’s waiver of a jury determination
as to the scope of forfeiture was plainly adequate. In the
plea agreement, Libretti “acknowledge[d] that by pleading
guilty to Count Six of the Indictment, he waive[d] various
constitutional rights, including the right to a jury trial and a
speedy trial.” App. 80. He stipulated to the forfeiture of
specific assets. Id., at 80-81. The District Court engaged
Libretti in an extensive colloquy at his change-of-plea hear-
ing, during which the court reviewed with Libretti the con-
sequences of his guilty plea, including the fact that the plea
would result in dismissal of the jury. Libretti’s responses
made clear that he fully understood the nature and conse-
quences of his guilty plea and was prepared to be sentenced
in accordance with the plea agreement. At the sentencing
hearing, neither Libretti nor his counsel specifically objected
to resolution of forfeiture issues by the court without a jury.
See, e. ¢g., id., at 150, 154.

In addition, Libretti was represented by counsel at all
stages of trial and sentencing. Apart from the small class
of rights that require specific advice from the court under
Rule 11(c), it is the responsibility of defense counsel to
inform a defendant of the advantages and disadvantages of
a plea agreement and the attendant statutory and con-
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stitutional rights that a guilty plea would forgo. Libretti
has made no claim of ineffectiveness of counsel before this
Court. As we noted in Broce, “[a] failure by counsel to pro-
vide advice may form the basis of a claim of ineffective as-
sistance of counsel, but absent such a claim it cannot serve
as the predicate for setting aside a valid plea.” 488 U. S.,
at 574.

Of course, a district judge must not mislead a defendant
regarding the procedures to be followed in determining
whether the forfeiture contemplated in a plea agreement will
be imposed, nor should the court permit a defendant’s obvi-
ous confusion about those procedures to stand uncorrected.
On this record, however, we find no hint that Libretti labored
under any misapprehension. Although the District Judge
did not spell out for Libretti that, had he declined to enter a
plea of guilty, and had the trial gone forward, the jury would
eventually have been required to determine which of Libret-
ti’'s assets were forfeitable, when viewed in its entirety, the
plea colloquy made it abundantly clear that the plea agree-
ment would end any proceedings before the jury and would
lead directly to sentencing by the court. As the Court of
Appeals observed, “there is no evidence at [the change-of-
plea] hearing that [Libretti] wanted a jury trial on the for-
feiture issue, or thought he was going to have one.” 38
F. 3d, at 531. Taken together, the plea agreement and the
plea colloquy waived Libretti’s right to insist on a jury deter-
mination of forfeitability under Rule 31(e).

Iv

For these reasons, we reject Libretti’s challenges to the
District Court’s forfeiture order. Under the plain language
of Rule 11(f), the District Court is not obliged to inquire into
the factual basis for a stipulated forfeiture of assets embod-
ied in a plea agreement. And because Libretti agreed to
this forfeiture and waived his “right to a jury trial,” he can-
not now complain that he did not receive the special jury
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verdict on forfeitability for which Rule 31(e) provides. Ac-
cordingly, the judgment of the Court of Appeals is affirmed.

It is so ordered.

JUSTICE SOUTER, concurring in part and concurring in
the judgment.

I join in the judgment and Parts I and II of the Court’s
opinion. I would not reach the question of a Sixth Amend-
ment right to trial by jury on the scope of forfeiture or
whether the Constitution obliges a trial court to advise a
defendant of whatever jury trial right he may have. In
cases like this one, any such right to instruction will be satis-
fied by the court’s obligatory advice to the defendant of the
right to jury trial generally. See Fed. Rule Crim. Proc.
11(c)(3) (“Before accepting a plea of guilty . . . the court must
address the defendant personally in open court and inform
the defendant of, and determine that the defendant under-
stands, . . . that the defendant has . . . the right to be tried
by a jury”). It is reasonable to understand the scope of the
right as covering all matters charged in the indictment,
which under Rule 7(c)(2) will include the forfeiture claim.
Since a defendant will have been provided a copy of the in-
dictment, see Fed. Rule Crim. Proc. 10 (“The defendant shall
be given a copy of the indictment or information before being
called upon to plead”), and will have heard it read or summa-
rized, see ibid. (“Arraignment shall be conducted in open
court and shall consist of reading the indictment or informa-
tion to the defendant or stating to the defendant the sub-
stance of the charge”), he will naturally understand that his
right to jury trial covers a verdict on the forfeiture claim.

If, in speaking to the defendant or in other statements
within his hearing, the court should affirmatively say or sug-
gest that the right to jury trial would not extend to the for-
feiture, that would be error under the current law, whatever
the constitutional status of that right may be. While there
is some reason to argue that the court’s colloquy with the
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defendant in this case was misleading, see App. 87 (“[1]f you
plead guilty . . . . the jury is not going to decide whether
you're guilty or not”), I think JUSTICE GINSBURG is right to
conclude otherwise, for the reasons given in her separate
opinion.

JUSTICE GINSBURG, concurring in part and concurring in
the judgment.

Rule 11(f), I agree for reasons the Court states, does not
impose on district courts an obligation to find a “factual
basis” for asset forfeitures stipulated in a plea agreement.
I therefore join in Parts I and II of the Court’s opinion and
concur in the judgment. But the jury-trial right for which
Rule 31(e) provides, as I see it, must be known in order to
be given up voluntarily. I therefore set out briefly my view
of the second issue the Court decides.

At the plea hearing, the District Court carefully and com-
prehensively informed Libretti that his guilty plea would
waive his right to jury trial on the crimes charged in the
indictment. The court did not then refer to the unusual
jury-trial right on criminal forfeiture provided by Rule 31(e)
of the Federal Rules of Criminal Procedure:

“If the indictment or the information alleges that an in-
terest or property is subject to criminal forfeiture, a
special verdict shall be returned as to the extent of the
interest or property subject to forfeiture, if any.”

See also Fed. Rule Crim. Proec. 7(c)(2) (“No judgment of for-
feiture may be entered in a criminal proceeding unless the
indictment or the information shall allege the extent of the
interest or property subject to forfeiture”); Fed. Rule Crim.
Proc. 11(c)(1) (court must address defendant personally in
open court and inform him of “the nature of the charge”
when plea of guilty is offered).

Just as intelligent waiver of trial by jury on the underlying
offense requires that the defendant be advised of the right,
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so waiver of the extraordinary jury-trial right on forfeiture
should turn on the defendant’s awareness of the right his
plea will override. That right, uncommon as it is, may not
be brought home to a defendant through a bare reading of
the forfeiture clause in the indictment. Clarity, however, is
easily achieved. In cases like Libretti’s, trial judges can
readily avoid unknowing relinquishment of the procedural
right to a jury verdict on forfeiture by routinely apprising
defendants, at plea hearings, of Rule 31(e)’s atypical special-
verdict requirement.

Failure to mention Rule 31(e) at Libretti’s plea hearing is
not cause for revisiting the forfeiture of his property, how-
ever, because at least two pretrial references were made to
Rule 31(e)’s requirement. First, there was a brief exchange
between court and counsel on the need for a special-verdict
form. 1 Tr. 8 Second, and more informative, the trial
judge explained to the jurors during voir dire that the indict-
ment included

“a provision for a forfeiture of all property of any kind
constituting or derived from proceeds that Mr. Libretti
received directly or indirectly from engaging in said
continuing criminal enterprise. And that’s a subject
matter on which the jury will be required at the end
of the case to answer a specific question relating to it.”
Id., at 188.

In view of this statement to the lay triers—telling them in
Libretti’s presence that they would be called upon specifi-
cally to decide the matter of forfeiture—Libretti cannot
persuasively plead ignorance of the special-verdict right
Rule 31(e) prescribes.

JUSTICE STEVENS, dissenting.

While I agree with the Court’s conclusions (1) that Federal
Rule of Criminal Procedure 11(f) does not create a duty to
determine that there is a factual basis for a forfeiture of
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assets pursuant to 21 U. S. C. §853 and (2) that the record in
this case does establish a factual basis for forfeiting the
assets described in Count 6 of the indictment, I believe
it important to emphasize the underlying proposition that
the law—rather than any agreement between the parties—
defines the limits on the district court’s authority to forfeit
a defendant’s property. Moreover, entirely apart from Rule
11(f), the district court has a legal obligation to determine
that there is a factual basis for the judgment entered upon a
guilty plea. For that reason, the Court of Appeals was
plainly wrong in holding that simply because the defendant
unequivocally agreed to “‘forfeit all property,”” the law au-
thorized the forfeiture of all of his assets. 38 F. 3d 523, 526
(CA10 1994).

The facts of this case well illustrate the particular need
for the district court to determine independently that a fac-
tual basis supports forfeiture judgments that it enters pursu-
ant to plea agreements. As the Court correctly notes, this
defendant received a favorable plea agreement. The record
demonstrates that the facts would have supported a much
longer term of imprisonment than was actually imposed. In
such circumstance, it is not unthinkable that a wealthy de-
fendant might bargain for a light sentence by voluntarily
“forfeiting” property to which the government had no statu-
tory entitlement. This, of course, is not the law. No matter
what a defendant may be willing to pay for a favorable sen-
tence, the law defines the outer boundaries of a permissible
forfeiture. A court is not free to exceed those boundaries
solely because a defendant has agreed to permit it to do so.
As Judge Cudahy aptly put it, “[tlhe mere fact that the de-
fendant has agreed that an item is forfeitable, in a plea agree-
ment, does not make it so.” United States v. Roberts, 749
F. 2d 404, 409 (CAT 1984).

The proposition that the law alone defines the limits of a
court’s power to enter a judgment can be traced to this
Court’s early precedents. In Bigelow v. Forrest, 9 Wall. 339
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(1870), the Court explained that a court “transcend[s] its ju-
risdiction” when it orders the forfeiture of property beyond
that authorized by statute. Id., at 351. In a similar vein,
Ex parte Lange, 18 Wall. 163 (1874), concluded that a judg-
ment imposing punishment in excess of statutory authoriza-
tion is not merely voidable, but “void.” Id., at 178. Pre-
cisely because extrastatutory punishments implicate the
very power of a court to act, the district court must, entirely
apart from the specific procedure mandated by Rule 11(f),
satisfy itself that there is a factual basis for any judgment
entered pursuant to a guilty plea that threatens to exceed
statutory bounds.! Were a court to do otherwise, it would
permit the parties to define the limits of its power.

In sum, Rule 11(f) does not create a substantive right.
Instead, it prescribes a procedure that is intended to pro-
tect every defendant’s pre-existing right not to receive any
sentence beyond statutorily prescribed limits. Rule 11(f)
states that if there is no factual basis for the guilty plea, the
court has no power to “enter a judgment upon such plea

..” In so stating, the Rule does not impliedly authorize
courts to impose sentences upon a plea of guilty greater than
the maximum prescribed for the admitted offense. The
pre-existing substantive limits on the court’s power to im-
pose a judgment upon a plea of guilty, which apply to the
forfeiture aspect of the judgment as well as to the finding of
guilt, preclude such a result. Nothing in the Rule suggests
otherwise.

Because the foregoing thoughts are implicit in this Court’s
independent examination of the record to assure itself that
there is indeed a factual basis for the forfeiture of the prop-
erty described in Count 6, and for the further conclusion that
the forfeiture order does not extend beyond the line that the
law has drawn, I endorse almost all of the Court’s opinion.

LOf course, the court’s power to act is not similarly implicated when it
imposes a sentence that is arguably erroneous but nonetheless within the
range authorized by statute.
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Nevertheless, I do not agree with the Court’s disposition of
the case because I believe the opinion of the Court of Ap-
peals can fairly be read to approve of the forfeiture of all
petitioner’s property, rather than just the assets described
in Count 6.2

Although the majority marshals ample support for much
of the forfeiture authorized here, the record simply does not
provide a factual basis for the whole of it. For example,
nothing in the Court’s opinion provides a basis for concluding
that the small bank account that petitioner opened while a
young boy, and which had not been augmented since 1975,
should be subject to forfeiture. Nor can all of his assets
necessarily be deemed subject to forfeiture as “substitute
assets.” As the Court recognizes, the District Court deter-
mined that only one check was subject to forfeiture on that
basis. Ante, at 48.

The sole basis for the wholesale forfeiture affirmed here
stems from one paragraph in the defendant’s plea agreement
which states his willingness to “transfer his right, title, and
interest in all of his assets to the Division of Criminal Inves-
tigation of the Wyoming Attorney General.”® App. 81. As
I have explained, however, a defendant’s bare stipulation
does not determine what property a court may forfeit. The
district court must independently make that determination.
Here, the record reveals that the District Court had not de-
termined that a factual basis existed for the sweeping for-
feiture it ordered. Indeed, the District Court subsequently
sought to hold a hearing for the very purpose of determining
whether a factual basis existed. The District Court was
precluded from undertaking that necessary inquiry only be-
cause this pro se petitioner filed an early notice of appeal

2Moreover, I agree with JUSTICE GINSBURG that the jury trial
right that Rule 31(e) provides must be known in order to be given up
voluntarily.

3The record does not make clear why the property would be transferred
to state, rather than federal, law enforcement authorities.
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that divested the court of jurisdiction. However, that juris-
dictional bar did not, and could not, relieve the District Court
of its prior duty to find a factual basis for its forfeiture
judgment.

Because the District Court had not assured itself that its
judgment fell within the bounds established by law, and be-
cause the record does not support the conclusion that it did,
I would vacate and remand for further proceedings consist-
ent with this opinion.
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FIELD ET AL. v. MANS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIRST CIRCUIT

No. 94-967. Argued October 2, 1995—Decided November 28, 1995

After respondent Mans filed for relief under Chapter 11 of the Bankruptey
Code, petitioners William and Norinne Field alleged, in effect, that let-
ters Mans had written to them constituted fraudulent representations
on which they relied in continuing to extend credit to a corporation
controlled by Mans, and that, accordingly, Mans’s obligation to them as
guarantor of the corporation’s debt should be excepted from discharge
under 11 U.S.C. §523(a)(2)(A) as a debt resulting from fraud. The
Bankruptey Court found that Mans’s letters constituted false represen-
tations, but followed Circuit precedent in requiring that the Fields show
their reasonable reliance on the letters. Finding the Fields unreason-
able in relying without further enquiry on Mans’s misrepresentations,
the court held Mans’s debt dischargeable. The District Court and the
Court of Appeals affirmed.

Held: The standard for excepting a debt from discharge as a fraudulent
representation within the meaning of §523(a)(2)(A) is not reasonable
reliance but the less demanding one of justifiable reliance on the repre-
sentation. Pp. 64-77.

(a) Section 523(a)(2)(A) had an antecedent in the 1903 amendments
to the Bankruptey Act of 1898, and has changed only slightly since
1903, from “false pretenses or false representations” to “false pretenses,
a false representation, or actual fraud, other than a statement re-
specting the debtor’s or an insider’s financial condition.” Section
523(a)(2)(B), which applies to false financial statements in writing, also
grew out of a 1903 amendment to the Bankruptcy Act of 1898, but
it changed more significantly over the years. One of these changes
occurred in 1978, when Congress added a new element of reasonable
reliance. Pp. 64-66.

(b) The text of §523(a)(2)(A) does not mention the level of reliance
required, and the Court rejects as unsound the argument that the addi-
tion of reasonable reliance to §523(a)(2)(B) alone supports an inference
that, in §523(a)(2)(A), Congress did not intend to require reasonable
reliance. That argument relies on the apparent negative pregnant,
under the rule of construction that an express statutory requirement in
one place, contrasted with statutory silence in another, shows an intent
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to confine the requirement to the specified instance. Assuming this
argument to be sound, it would prove at most that the reasonableness
standard was not intended, but would not reveal the correct standard.
Here, however, there is reason to reject the negative pregnant argu-
ment even as far as it goes. If the argument proves anything here, it
proves too much: this reasoning would also strip §523(a)(2)(A) of any
requirement to establish causation and scienter, an odd result that
defies common sense. Moreover, the argument ignores the fact that
§523(a)(2)(A) refers to common-law torts and §523(a)(2)(B) does not.
The terms used in paragraph (A) imply elements that the common law
has defined them to include, whereas the terms in paragraph (B) are
statutory creations. Pp. 66-69.

(¢) This Court has an established practice of finding Congress’s mean-
ing in the generally shared common law where, as here, common-law
terms are used without further specification. Since the District Court
treated Mans’s conduct as amounting to fraud, the enquiry here is into
the common-law understanding of “actual fraud” in 1978, when it was
added to §523(a)(2)(A). The Restatement (Second) of Torts states that
justifiable, rather than reasonable, reliance is the applicable standard.
The Restatement rejects a general, reasonable person standard in favor
of an individual standard that turns on the particular circumstances, and
it provides that a person is justified in relying on a factual representa-
tion without conducting an investigation, so long as the falsity of the
representation would not be patent upon cursory examination. Schol-
arly treatises on torts, as well as state cases, similarly applied a justifi-
able reliance standard. The foregoing analysis does not relegate the
negative pregnant to the rubbish heap, but merely indicates that its
force is weakest when it suggests foolish results at odds with other
textual pointers. The Court’s reading also does not leave reasonable-
ness irrelevant, for the greater the distance between the reliance
claimed and the limits of the reasonable, the greater the doubt about
reliance in fact. Pp. 69-76.

(d) It may be asked whether it makes sense to protect creditors who
were not quite reasonable in relying on a fraudulent representation, but
to apply a different rule when fraud is carried to the point of a written
financial statement. This ostensible anomaly may be explained by Con-
gress’s apparent concerns about creditors’ misuse of financial state-
ments. Pp. 76-77.

(e) The Bankruptcy Court’s reasonable person test entailing a duty
to investigate clearly exceeds the demands of the justifiable reliance
standard that applies under §523(a)(2)(A). P. 77.

36 F. 3d 1089, vacated and remanded.
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Christopher J. Seufert argued the cause for petitioners.
With him on the brief was William J. Schultz.

Alan Jenkins argued the cause for the United States
as amicus curiae. With him on the brief were Solicitor
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G. Forrest.
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JUSTICE SOUTER delivered the opinion of the Court.

The Bankruptcy Code’s provisions for discharge stop short
of certain debts resulting from “false pretenses, a false rep-
resentation, or actual fraud.” 11 U.S. C. §523(a)(2)(A). In
this case we consider the level of a creditor’s reliance on a
fraudulent misrepresentation necessary to place a debt thus
beyond release. While the Court of Appeals followed a rule
requiring reasonable reliance on the statement, we hold the
standard to be the less demanding one of justifiable reliance
and accordingly vacate and remand.

I

In June 1987, petitioners William and Norinne Field sold
real estate for $462,500 to a corporation controlled by re-
spondent Philip W. Mans, who supplied $275,000 toward the
purchase price and personally guaranteed a promissory note
for $187,500 secured by a second mortgage on the property.
The mortgage deed had a clause calling for the Fields’ con-

*Gary Klein filed a brief for the National Association of Consumer
Bankruptey Attorneys for the United States as amicus curiae urging
affirmance.
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sent to any conveyance of the encumbered real estate during
the term of the secured indebtedness, failing which the en-
tire unpaid balance on the note would become payable upon
a sale unauthorized.

On October 8, 1987, Mans’s corporation triggered applica-
tion of the clause by conveying the property to a newly
formed partnership without the Fields’ knowledge or con-
sent. The next day, Mans wrote to the Fields asking them
not for consent to the conveyance but for a waiver of their
rights under the due-on-sale clause, saying that he sought to
avoid any claim that the clause might apply to arrangements
to add a new principal to his land development organiza-
tion. The letter failed to mention that Mans had already
caused the property to be conveyed. The Fields responded
with an offer to waive if Mans paid them $10,500. Mans an-
swered with a lower bid, to pay only $500, and again failed
to disclose the conveyance. There were no further written
communications.

The ensuing years brought a precipitous drop in real es-
tate prices, and on December 10, 1990, Mans petitioned the
United States Bankruptcy Court for the District of New
Hampshire for relief under Chapter 11 of the Bankruptcy
Code. On the following February 6, the Fields learned of
the October 1987 conveyance, which their lawyer had dis-
covered at the registry of deeds. In their subsequent com-
plaint in the bankruptey proceeding, they argued that some
$150,000 had become due upon the 1987 conveyance for which
Mans had become liable as guarantor, and that his obligation
should be excepted from discharge under § 523(a)(2)(A) of the
Bankruptcy Code, 11 U. S. C. §523(a)(2)(A), as a debt result-
ing from fraud.!

The Bankruptcy Court found that Mans’s letters consti-
tuted false representations on which petitioners had relied

! Although we observe the distinction between Mans and his corpora-
tions, the record before us does not indicate that the parties thought any-
thing should turn on treating them separately. As the case comes to us,
Mans is presented as the originator of both debt and misrepresentation.
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to their detriment in extending credit.? The court followed
Circuit precedent, however, see In re Burgess, 955 F. 2d 134
(CA1 1992), in requiring the Fields to make a further show-
ing of reasonable reliance, defined as “what would be reason-
able for a prudent man to do under those circumstances.”
App. 43-44. The court held that a reasonable person would
have checked for any conveyance after the exchange of
letters, and that the Fields had unreasonably ignored
further reason to investigate in 1988, when Mr. Field’s boss
told him of a third party claiming to be the owner of the
property.? Having found the Fields unreasonable in relying
without further enquiry on Mans’s implicit misrepresenta-
tion about the state of the title, the court held Mans’s debt
dischargeable.

The District Court affirmed, likewise following Circuit
precedent in holding that §523(a)(2)(A) requires reasonable
reliance to exempt a debt from discharge, and finding the
Bankruptey Court’s judgment supported by adequate indica-
tion in the record that the Fields had relied without sufficient
reason. The Court of Appeals for the First Circuit affirmed
judgment for the Bankruptcy Court’s reasons. Judgt. order
reported at 36 F. 3d 1089 (1994).

We granted certiorari, 514 U. S. 1095 (1995), to resolve a
conflict among the Circuits over the level of reliance that
§523(a)(2)(A) requires a creditor to demonstrate.*

2Here, Mans argues that neither he nor his corporation obtained any
extension of credit at the time of the alleged fraud or thereafter. Since
this issue was never raised previously and is not fairly subsumed within
the question on which we granted certiorari, we do not reach it.

3Mr. Field testified in the Bankruptey Court proceeding that he asked
Mans in 1988 about the report of a conveyance and that Mans indicated he
had not conveyed the property, App. 14-15, but Mr. Field later testified
that he had not confronted Mans on the issue, id., at 26-27. The Bank-
ruptey Court made no finding about any such conversation.

4Compare In re Ophaug, 827 F. 2d 340 (CA8 1987); In re Mayer, 51
F. 3d 670 (CA7 1995); In re Allison, 960 F. 2d 481 (CA5 1992), with
In re Burgess, 955 F. 2d 134 (CA1 1992); In re Mullet, 817 F. 2d 677 (CA10
1987).
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II

The provisions for discharge of a bankrupt’s debts, 11
U.S. C. §§727, 1141, 1228, and 1328(b), are subject to excep-
tion under 11 U. S. C. §523(a), which carries 16 subsections
setting out categories of nondischargeable debts. Two of
these are debts traceable to falsity or fraud or to a materially
false financial statement, as set out in §523(a)(2):

“(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
individual debtor from any debt—

“(@2) for money, property, services, or an extension,
renewal, or refinancing of credit, to the extent obtained
by—

“(A) false pretenses, a false representation, or actual
fraud, other than a statement respecting the debtor’s or
an insider’s financial condition; [or]

“(B) use of a statement in writing—

“(i) that is materially false;

“(ii) respecting the debtor’s or an insider’s financial
condition;

“(iil) on which the creditor to whom the debtor is lia-
ble for such money, property, services, or credit reason-
ably relied; and

“(iv) that the debtor caused to be made or published
with intent to deceive.”

These provisions were not innovations in their most recent
codification, the Bankruptcy Reform Act of 1978 (Act), Pub.
L. 95-598, 92 Stat. 2590, but had obvious antecedents in the
Bankruptey Act of 1898 (1898 Act), as amended, 30 Stat. 544.
The precursor to §523(a)(2)(A) was created when § 17(a)(2) of
the 1898 Act was modified by an amendment in 1903, which
provided that debts that were “liabilities for obtaining prop-
erty by false pretenses or false representations” would not
be affected by any discharge granted to a bankrupt, who
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would still be required to pay them. Act of Feb. 5, 1903, ch.
487, 32 Stat. 798. This language inserted in §17(a)(2) was
changed only slightly between 1903 and 1978,%> at which time
the section was recodified as §523(a)(2)(A) and amended to
read as quoted above. Thus, since 1903 the statutory lan-
guage at issue here merely progressed from “false pretenses
or false representations” to “false pretenses, a false repre-
sentation, or actual fraud, other than a statement respecting
the debtor’s or an insider’s financial condition.”

Section 523(a)(2)(B), however, is the product of more active
evolution. The germ of its presently relevant language was
also inserted into the 1898 Act by a 1903 amendment, which
barred any discharge by a bankrupt who obtained property
by use of a materially false statement in writing made for
the purpose of obtaining the credit. Act of Feb. 5, 1903,
ch. 487, 32 Stat. 797-798. The provision did not explicitly
require an intent to deceive or set any level of reliance, but
Congress modified its language in 1960 by adding the re-
quirements that the debtor intend to deceive the creditor
and that the creditor rely on the false statement, and by
limiting its application to false financial statements. Act of
July 12, 1960, Pub. L. 86-621, 74 Stat. 409.° In 1978, Con-

5The one intervening change to the quoted language was that “obtaining
property” became “obtaining money or property.” Act of June 22, 1938,
52 Stat. 851.

5The 1960 amendments also transferred the language on false financial
statements by individuals from §14 (where it barred any discharge) to
§17(a)(2) (where it barred discharge of only the specific debt incurred as a
result of the false financial statement). Thus, as of 1960 the relevant por-
tion of §17(a)(2) provided that discharge would not release a bankrupt
from debts that
“are liabilities for obtaining money or property by false pretenses or false
representations, or for obtaining money or property on credit or obtaining
an extension or renewal of credit in reliance upon a materially false state-
ment in writing respecting [the bankrupt’s] financial condition made or
published or caused to be made or published in any manner whatsoever
with intent to deceive.” Act of July 12, 1960, Pub. L. 86-621, 74 Stat. 409.
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gress rewrote the provision as set out above and recodified
it as §523(a)(2)(B). Though the forms of the 1960 and 1978
provisions are quite different, the only distinction relevant
here is that the 1978 version added a new element of reason-
able reliance.

The sum of all this history is two close statutory compan-
ions barring discharge. One applies expressly when the
debt follows a transfer of value or extension of credit induced
by falsity or fraud (not going to financial condition), the other
when the debt follows a transfer or extension induced by a
materially false and intentionally deceptive written state-
ment of financial condition upon which the creditor reason-
ably relied.

I11

The question here is what, if any, level of justification a
creditor needs to show above mere reliance in fact in order
to exempt the debt from discharge under §523(a)(2)(A).
The text that we have just reviewed does not say in so many
words. While §523(a)(2)(A) speaks of debt for value “ob-
tained by . . . false pretenses, a false representation, or actual
fraud,” it does not define those terms or so much as mention
the creditor’s reliance as such, let alone the level of reliance
required. No one, of course, doubts that some degree of re-
liance is required to satisfy the element of causation inherent
in the phrase “obtained by,” but the Government, as amicus
curiae (like petitioners in a portion of their brief), submits
that the minimum level will do. It argues that when
§523(a)(2)(A) is understood in its statutory context, it re-
quires mere reliance in fact, not reliance that is reasonable
under the circumstances. Both petitioners and the Govern-
ment note that §523(a)(2)(B) expressly requires reasonable
reliance, while §523(a)(2)(A) does not. They emphasize that
the precursors to §§523(a)(2)(A) and (B) lacked any reason-
ableness requirement, and that Congress added an element
of reasonable reliance to §523(a)(2)(B) in 1978, but not to
§523(a)(2)(A). They contend that the addition to §523(a)
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(2)(B) alone supports an inference that, in § 523(a)(2)(A), Con-
gress did not intend to require reasonable reliance, over and
above actual reliance. But this argument is unsound.

The argument relies on the apparent negative pregnant,
under the rule of construction that an express statutory
requirement here, contrasted with statutory silence there,
shows an intent to confine the requirement to the specified
instance. See Gozlon-Peretz v. United States, 498 U. S. 395,
404 (1991) (“‘[W]here Congress includes particular language
in one section of a statute but omits it in another section of
the same Act, it is generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or
exclusion’”) (quoting Russello v. United States, 464 U. S. 16,
23 (1983)). Thus the failure of §523(a)(2)(A) to require the
reasonableness of reliance demanded by §523(a)(2)(B) shows
that (A) lacks such a requirement. Without more, the in-
ference might be a helpful one. But there is more here,
showing why the negative pregnant argument should not
be elevated to the level of interpretive trump card.

First, assuming the argument to be sound, the most it
would prove is that the reasonableness standard was not
intended. But our job does not end with rejecting reason-
ableness as the standard. We have to discover the correct
standard, and where there are multiple contenders remain-
ing (as there are here), the inference from the negative preg-
nant does not finish the job.

There is, however, a more fundamental objection to de-
pending on a negative pregnant argument here, for in the
present circumstances there is reason to reject its soundness
even as far as it goes. Quite simply, if it proves anything
here, it proves too much. If the negative pregnant is the
reason that §523(a)(2)(A) has no reasonableness require-
ment, then the same reasoning will strip paragraph (A) of
any requirement to establish a causal connection between
the misrepresentation and the transfer of value or extension
of credit, and it will eliminate scienter from the very notion
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of fraud. Section 523(a)(2)(B) expressly requires not only
reasonable reliance but also reliance itself; and not only a
representation but also one that is material; and not only one
that is material but also one that is meant to deceive. Sec-
tion 523(a)(2)(A) speaks in the language neither of reliance
nor of materiality nor of intentionality. If the contrast is
enough to preclude a reasonableness requirement, it will do
as well to show that the debtor need not have misrepre-
sented intentionally, the statement need not have been mate-
rial, and the creditor need not have relied. But common
sense would balk.” If Congress really had wished to bar
discharge to a debtor who made unintentional and wholly
immaterial misrepresentations having no effect on a credi-
tor’s decision, it could have provided that. It would, how-
ever, take a very clear provision to convince anyone of any-
thing so odd, and nothing so odd has ever been apparent
to the courts that have previously construed this statute,
routinely requiring intent, reliance, and materiality before
applying §523(a)(2)(A). See, e. g., In re Phillips, 804 F. 2d
930 (CAG6 1986); In re Martin, 963 F. 2d 809 (CA5 1992); In
re Menna, 16 F. 3d 7 (CA1 1994).

The attempt to draw an inference from the inclusion of
reasonable reliance in §523(a)(2)(B), moreover, ignores the
significance of a historically persistent textual difference be-

"The fact that §523(a)(2) uses the term “obtained by” does not
avoid this problem, for two reasons. First, “obtained by” applies to both
§§523(a)(2)(A) and (B); if it supplies the elements of materiality, intent to
deceive, and actual reliance it renders § 523(a)(2)(B)’s inclusion of material-
ity and intent to deceive redundant. More to the point, it renders Con-
gress’s addition of the requirements of actual reliance and intent to deceive
to the precursor of §523(a)(2)(B) (§ 17(a)(2) of the 1898 Act) in 1960 nonsen-
sical, since that provision also had the “obtained by” language. Second,
it seems impossible to construe “obtained by” as encompassing a require-
ment of intent to deceive; one can obtain credit by a misrepresentation
even if one has no intention of doing so (for example, by unintentionally
writing that one has an annual income of $100,000, rather than $10,000, in
applying for a loan).
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tween the substantive terms in §§523(a)(2)(A) and (B): the
former refer to common-law torts, and the latter do not.
The principal phrase in the predecessor of §523(a)(2)(B) was
“obtained property . .. upon a materially false statement in
writing,” Act of Feb. 5, 1903, ch. 487, 32 Stat. 797; in the
current §523(a)(2)(B) it is value “obtained by . . . use of a
statement in writing.” Neither phrase is apparently trace-
able to another context where it might have been construed
to include elements that need not be set out separately. If
other elements are to be added to “statement in writing,”
the statutory language must add them (and of course it
would need to add them to keep this exception to discharge-
ability from swallowing most of the rule). The operative
terms in §523(a)(2)(A), on the other hand, “false pretenses,
a false representation, or actual fraud,” carry the acquired
meaning of terms of art. They are common-law terms, and,
as we will shortly see in the case of “actual fraud,” which
concerns us here, they imply elements that the common law
has defined them to include. See Durland v. United States,
161 U. S. 306, 312 (1896); James-Dickinson Farm Mortgage
Co. v. Harry, 273 U. S. 119, 121 (1927). Congress could have
enumerated their elements, but Congress’s contrary drafting
choice did not deprive them of a significance richer than the
bare statement of their terms.

Iv
“It is . . . well established that ‘[wlhere Congress uses
terms that have accumulated settled meaning under . . . the

common law, a court must infer, unless the statute otherwise
dictates, that Congress means to incorporate the established
meaning of these terms.”” Community for Creative Non-
Violence v. Reid, 490 U. S. 730, 739 (1989) (quoting NLRB v.
Amax Coal Co., 453 U. S. 322, 329 (1981)); see also Nation-
wide Mut. Ins. Co. v. Darden, 503 U. S. 318, 322 (1992). In
this case, neither the structure of §523(a)(2) nor any explicit
statement in §523(a)(2)(A) reveals, let alone dictates, the
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particular level of reliance required by §523(a)(2)(A), and
there is no reason to doubt Congress’s intent to adopt a
common-law understanding of the terms it used.

Since the District Court treated Mans’s conduct as
amounting to fraud, we will look to the concept of “actual
fraud” as it was understood in 1978 when that language was
added to §523(a)(2)(A).2 Then, as now, the most widely ac-
cepted distillation of the common law of torts® was the Re-
statement (Second) of Torts (1976), published shortly before
Congress passed the Act. The section on point dealing with
fraudulent misrepresentation states that both actual and
“justifiable” reliance are required. Id., §537. The Restate-
ment expounds upon justifiable reliance by explaining that a
person is justified in relying on a representation of fact “al-
though he might have ascertained the falsity of the represen-
tation had he made an investigation.” Id., §540. Signifi-
cantly for our purposes, the illustration is given of a seller
of land who says it is free of encumbrances; according to the
Restatement, a buyer’s reliance on this factual representa-
tion is justifiable, even if he could have “walk[ed] across the
street to the office of the register of deeds in the courthouse”
and easily have learned of an unsatisfied mortgage. Id.,
§540, Illustration 1. The point is otherwise made in a later
section noting that contributory negligence is no bar to re-
covery because fraudulent misrepresentation is an inten-
tional tort. Here a contrast between a justifiable and rea-
sonable reliance is clear: “Although the plaintiff’s reliance on
the misrepresentation must be justifiable . . . this does not

8 Although we do not mean to suggest that the requisite level of reliance
would differ if there should be a case of false pretense or representation
but not of fraud, there is no need to settle that here.

9We construe the terms in § 523(a)(2)(A) to incorporate the general com-
mon law of torts, the dominant consensus of common-law jurisdictions,
rather than the law of any particular State. See Nationwide Mut. Ins.
Co. v. Darden, 503 U. S. 318, 323, n. 3 (1992); Community for Creative
Non-Violence v. Reid, 490 U. S. 730, 740 (1989).
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mean that his conduct must conform to the standard of the
reasonable man. Justification is a matter of the qualities
and characteristics of the particular plaintiff, and the cir-
cumstances of the particular case, rather than of the appli-
cation of a community standard of conduct to all cases.”
Id., §545A, Comment b. Justifiability is not without some
limits, however. As a comment to §541 explains, a person
is

“required to use his senses, and cannot recover if he
blindly relies upon a misrepresentation the falsity of
which would be patent to him if he had utilized his
opportunity to make a cursory examination or investi-
gation. Thus, if one induces another to buy a horse by
representing it to be sound, the purchaser cannot re-
cover even though the horse has but one eye, if the horse
is shown to the purchaser before he buys it and the
slightest inspection would have disclosed the defect.
On the other hand, the rule stated in this Section applies
only when the recipient of the misrepresentation is capa-
ble of appreciating its falsity at the time by the use of his
senses. Thus a defect that any experienced horseman
would at once recognize at first glance may not be patent
to a person who has had no experience with horses.”
Id., §541, Comment a.

A missing eye in a “sound” horse is one thing; long teeth in
a “young” one, perhaps, another.

Similarly, the edition of Prosser’s Law of Torts available in
1978 (as well as its current successor) states that justifiable
reliance is the standard applicable to a victim’s conduct in
cases of alleged misrepresentation and that “[i]t is only
where, under the circumstances, the facts should be apparent
to one of his knowledge and intelligence from a cursory
glance, or he has discovered something which should serve
as a warning that he is being deceived, that he is required
to make an investigation of his own.” W. Prosser, Law of
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Torts §108, p. 718 (4th ed. 1971) (footnotes omitted); accord,
W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and
Keeton on Law of Torts § 108, p. 752 (5th ed. 1984) (Prosser &
Keeton). Prosser represents common-law authority as re-
jecting the reasonable person standard here, stating that
“the matter seems to turn upon an individual standard of the
plaintiff’s own capacity and the knowledge which he has, or
which may fairly be charged against him from the facts
within his observation in the light of his individual case.”
Prosser, supra, § 108, at 717; accord, Prosser & Keeton § 108,
at 751; see also 1 F. Harper & F. James, Law of Torts §7.12,
pp. 581-5683 (1956) (rejecting reasonableness standard in mis-
representation cases in favor of justifiability and stating that
“pby the distinct tendency of modern cases, the plaintiff is
entitled to rely upon representations of fact of such a charac-
ter as to require some kind of investigation or examination
on his part to discover their falsity, and a defendant who has
been guilty of conscious misrepresentation can not offer as
a defense the plaintiff’s failure to make the investigation or
examination to verify the same”) (footnote omitted); accord,
2 F. Harper, F. James, & O. Gray, Law of Torts §7.12,
pp. 455-458 (2d ed. 1986).

These authoritative syntheses surely spoke (and speak
today) for the prevailing view of the American common-
law courts. Of the 46 States that, as of November 6,
1978 (the day the Act became law), had articulated the
required level of reliance in a common-law fraud action,
5 required reasonable reliance,’® 5 required mere re-

1See Polansky v. Orlove, 252 Md. 619, 624-625, 251 A. 2d 201, 204
(1969) (stating that purchaser must show reasonable reliance); Cudemo v.
Al and Lou Construction Co., 54 App. Div. 2d 995, 996, 387 N. Y. S. 2d
929, 930 (1976) (referring to justifiable reliance but imposing duty to inves-
tigate); Works v. Wyche, 344 S. W. 2d 193, 198 (Tex. Civ. App. 1961) (requir-
ing reasonable reliance); Jardine v. Brunswick Corp., 18 Utah 2d 378, 382,
423 P. 2d 659, 662 (1967) (requiring reasonable reliance); Horner v. Ahern,
207 Va. 860, 863-864, 153 S. E. 2d 216, 219 (1967) (stating that, if purchaser
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liance in fact,! and 36 required an intermediate level of
reliance, most frequently referred to as justifiable reli-
ance.”” Following our established practice of finding Con-

is given information that would excite suspicions of reasonably prudent
man, he has a duty to investigate).

11See Beavers v. Lamplighters Realty, Inc., 556 P. 2d 1328, 1331 (Okla.
App. 1976) (requiring actual reliance only); Campanelli v. Vescera, 75 R. 1.
71, 74-75, 63 A. 2d 722, 724 (1949) (stating that actual reliance is sufficient,
notwithstanding relying party’s failure to investigate or verify); Negyessy
v. Strong, 136 Vt. 193, 194-195, 388 A. 2d 383, 385 (1978) (stating that
actual reliance is sufficient, even if plaintiff might have discovered the
wrong but for his own neglect); Horton v. Tyree, 104 W. Va. 238, 242, 139
S. E. 737, 738 (1927) (holding that one to whom a representation is made
has the right to rely without any further inquiry); Johnson v. Soulis, 542
P. 2d 867, 872 (Wyo. 1975) (requiring actual reliance only).

2See Franklin v. Nunnelley, 242 Ala. 87, 89, 5 So. 2d 99, 101 (1941)
(stating that there is no duty to investigate in absence of anything that
would arouse suspicion); Thomson v. Wheeler Construction Co., 385 P. 2d
111, 113 (Alaska 1963) (stating that justifiable reliance is the appropriate
standard); Barnes v. Lopez, 25 Ariz. App. 477, 480, 544 P. 2d 694, 697
(1976) (holding that purchaser had no duty to investigate); Fausett & Co.
v. Bullard, 217 Ark. 176, 179-180, 229 S. W. 2d 490, 491-492 (1950) (relying
on Restatement of Torts §540 (1938) (hereinafter Restatement (First)),
which applies the same rule as in Restatement (Second) of Torts §540
(1976)); Seeger v. Odell, 18 Cal. 2d 409, 414-415, 115 P. 2d 977, 980-981
(1941) (relying on Restatement (First) and W. Prosser, Law of Torts
(1941)); Monte Verde v. Moore, 539 P. 2d 1362, 1365 (Colo. App. 1975) (re-
quiring justifiable reliance and distinguishing it from reasonable reliance);
Ford v. H W. Dubiskie & Co., 105 Conn. 572, 577-578, 136 A. 560, 562-563
(1927) (stating that no investigation is necessary for reliance to be justi-
fied); Eastern States Petrolewm Co. v. Universal Oil Products Co., 24 Del.
Ch. 11, 28-29, 3 A. 2d 768, 776-777 (1939) (holding that buyer had right
to rely without investigating); Board of Public Instruction v. Everett W.
Martin & Son, Inc., 97 So. 2d 21, 26-27 (Fla. 1957) (holding that purchaser
had no duty to investigate where seller made clear factual representation);
City Dodge, Inc. v. Gardner, 232 Ga. 766, 770, 208 S. E. 2d 794, 797 (1974)
(requiring justifiable reliance); Sorenson v. Adams, 98 Idaho 708, 715, 571
P. 2d 769, 776 (1977) (stating that neither purchasers’ lack of caution in
believing a factual misrepresentation nor their failure to make an inde-
pendent investigation is a defense to their fraud action); Roda v. Berko,
401 I1L 335, 342, 81 N. E. 2d 912, 916 (1948) (“[1]f it appears that one party
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gress’s meaning in the generally shared common law when
common-law terms are used without further specification, we
hold that §523(a)(2)(A) requires justifiable, but not reason-

has been guilty of an intentional and deliberate fraud, the doctrine is well
settled that he cannot defend against such fraud by saying that the same
might have been discovered had the party whom he deceived exercised
reasonable diligence and care”); Gonderman v. State Exchange Bank, 166
Ind. App. 181, 190, 334 N. E. 2d 724, 729 (1975) (stating that level of re-
quired prudence depends on whether the recipient of a representation is
unwary); Sutton v. Greiner, 177 lowa 532, 540-541, 159 N. W. 268, 271-272
(1916) (same as Illinois); Prather v. Colorado Oil & Gas Corp., 218 Kan.
111, 119, 542 P. 2d 297, 304 (1975) (finding no duty to investigate); Sanford
Construction Co. v. S. & H. Contractors, Inc., 443 S. W. 2d 227, 233-234
(Ky. App. 1969) (indicating that level of reliance depends on sophistication
of parties); Horner v. Flynn, 334 A. 2d 194, 205 (Me. 1975) (stating that a
person who commits intentional misrepresentation cannot excuse himself
based on the foolishness of the hearer in believing the representation);
Yorke v. Taylor, 332 Mass. 368, 372-374, 124 N. E. 2d 912, 915-916 (1955)
(relying on Restatement (First)); Boss v. Tomaras, 241 Mich. 540, 542, 217
N. W. 783 (1928) (finding right to rely without investigation); Murphy v.
Country House, Inc., 307 Minn. 344, 351, 240 N. W. 2d 507, 512 (1976)
(rejecting reasonable person standard and applying subjective test based
on intelligence and experience of aggrieved person); First Mobile Home
Corp. v. Little, 298 So. 2d 676, 679 (Miss. 1974) (requiring justifiable reli-
ance); Tietjens v. General Motors Corp., 418 S. W. 2d 75, 81-83 (Mo. 1967)
(stating that reliance required depends on the positions of the parties, and
that there is no duty to investigate); Bails v. Gar, 171 Mont. 342, 348-349,
558 P. 2d 458, 462-463 (1976) (stating that requirement depends on experi-
ence and resourcefulness of relying party); Growney v. C M H Real Estate
Co., 195 Neb. 398, 400-401, 238 N. W. 2d 240, 242 (1976) (requiring justifi-
able reliance); Sanguinetti v. Strecker, 94 Nev. 200, 206, 577 P. 2d 404, 408
(1978) (requiring justifiable reliance); Smith v. Pope, 103 N. H. 555, 559—
560, 176 A. 2d 321, 324-325 (1961) (relying on Restatement (First)); Na-
tional Premium Budget Plan Corp. v. National Fire Insurance Co. of
Hartford, 97 N. J. Super. 149, 209-211, 234 A. 2d 683, 716-718 (1967) (rely-
ing on Restatement (First) and W. Prosser, Law of Torts (2d ed. 1955),
including example of one-eyed horse, in finding that justifiable reliance is
appropriate standard), aff’d, 106 N. J. Super. 238, 254 A. 2d 819 (1969);
Jones v. Friedman, 57 N. M. 361, 367-368, 258 P. 2d 1131, 1134-1135 (1953)
(requiring justifiable reliance and no general duty to investigate); Johnson



Cite as: 516 U. S. 59 (1995) 75

Opinion of the Court

able, reliance. See In re Vann, 67 F. 3d 277 (CA11 1995);
In re Kirsh, 973 F. 2d 1454 (CA9 1992).

It should go without saying that our analysis does not rele-
gate all reasoning from a negative pregnant to the rubbish
heap, or render the reasonableness of reliance wholly irrele-
vant under § 523(a)(2)(A). As for the rule of construction, of
course it is not illegitimate, but merely limited. The more
apparently deliberate the contrast, the stronger the infer-
ence, as applied, for example, to contrasting statutory sec-
tions originally enacted simultaneously in relevant respects,
see Gozlon-Peretz v. United States, 498 U. S., at 404 (noting
that a single enactment created provisions with language
that differed). KEven then, of course, it may go no further
than ruling out one of several possible readings as the wrong
one. The rule is weakest when it suggests results strangely
at odds with other textual pointers, like the common-law lan-

v. Owens, 263 N. C. 754, 758-759, 140 S. E. 2d 311, 314 (1965) (referring to
reasonable reliance, but applying standard as preventing seller from say-
ing that buyer ought not to have been so gullible as to trust him, unless
the circumstances are such that buyer appears to have known the truth);
Steiner v. Roberts, 72 Ohio L. Abs. 391, 396, 131 N. E. 2d 238, 242 (App.
1955) (applying standard from Restatement (First)); Furtado v. Gemmell,
242 Ore. 177, 182, 408 P. 2d 733, 735 (1965) (holding that a representee has
some duty, although less than a duty to exercise reasonable care, to protect
his interest); Emery v. Third National Bank of Pittsburgh, 314 Pa. 544,
547-548, 171 A. 881, 882 (1934) (stating that a representee must be “‘justi-
fied in relying’” on the misrepresentation); Parks v. Morris Homes Corp.,
245 S. C. 461, 466-467, 141 S. E. 2d 129, 132 (1965) (referring to reasonable
prudence and diligence, but defining it as depending on intelligence, age,
experience, mental and physical condition of the parties, their respective
knowledge, and their means of knowledge); Scherf v. Myers, 258 N. W. 2d
831, 835 (S. D. 1977) (stating that justifiable reliance applies in analogous
situation of indemnity based on fraud); Chiles v. Kail, 34 Wash. 2d 600,
606, 208 P. 2d 1198, 1201-1202 (1949) (stating that test is not what a reason-
able and prudent man would have done but whether plaintiff, in the condi-
tion he was in, had a right to rely); First National Bank in Oshkosh v.
Scieszinski, 25 Wis. 2d 569, 575-576, 131 N. W. 2d 308, 312 (1964) (requir-
ing justifiable reliance with no general duty to investigate).
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guage at work in the statute here. See Alaska Airlines,
Inc. v. Brock, 480 U. S. 678, 690—691 (1987).

As for the reasonableness of reliance, our reading of the
Act does not leave reasonableness irrelevant, for the greater
the distance between the reliance claimed and the limits of
the reasonable, the greater the doubt about reliance in fact.
Naifs may recover, at common law and in bankruptcy, but
lots of creditors are not at all naive. The subjectiveness of
justifiability cuts both ways, and reasonableness goes to the
probability of actual reliance.

v

There remains a fair question that ought to be faced. It
makes sense to protect a creditor even if he was not quite
reasonable in relying on a fraudulent representation; fraudu-
lence weakens the debtor’s claim to consideration. And yet,
why should the rule be different when fraud is carried to the
point of a written financial statement? Does it not count
against our reading of the statute that a debtor who makes
a misrepresentation with the formality of a written financial
statement may have less to bear than the debtor who com-
mits his fraud by a statement, perhaps oral, about something
other than his bank balance? Omne could answer that the
question does have its force, but counter it by returning to
the statutory history and asking why Congress failed to
place a requirement of reasonable reliance in § 523(a)(2)(A) if
it meant all debtors to be in the same boat. But there may
be a better answer, tied to the peculiar potential of financial
statements to be misused not just by debtors, but by credi-
tors who know their bankruptcy law. The House Report on
the Act suggests that Congress wanted to moderate the bur-
den on individuals who submitted false financial statements,
not because lies about financial condition are less blame-
worthy than others, but because the relative equities might
be affected by practices of consumer finance companies, which
sometimes have encouraged such falsity by their borrowers
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for the very purpose of insulating their own claims from
discharge.”® The answer softens the ostensible anomaly.

VI

In this case, the Bankruptcy Court applied a reason-
able person test entailing a duty to investigate. The court
stated that

“the case law establishes an objective test, and that is
what would be reasonable for a prudent man to do under
those circumstances. At a minimum, a prudent man, I
think, would have asked his attorney, could he transfer
it without my consent? And the answer would have to
be yes, and then the next question would be, well, let’s
see if he’s done it? And those questions simply were
not asked, and I don’t think on balance that was reason-
able reliance.” App. 43-44.

Because the Bankruptey Court’s requirement of reasonable-
ness clearly exceeds the demand of justifiable reliance that
we hold to apply under §523(a)(2)(A), we vacate the judg-
ment and remand the case for proceedings consistent with
this opinion.™

It is so ordered.

134Tt is a frequent practice for consumer finance companies to take a list
from each loan applicant of other loans or debts that the applicant has
outstanding. While the consumer finance companies use these state-
ments in evaluating the credit risk, very often the statements are used as
a basis for a false financial statement exception to discharge. The forms
that the applicant fills out often have too little space for a complete list of
debts. Frequently, a loan applicant is instructed by a loan officer to list
only a few or only the most important of his debts. Then, at the bottom
of the form, the phrase ‘I have no other debts’ is either printed on the
form, or the applicant is instructed to write the phrase in his own hand-
writing.” H. R. Rep. No. 95-595, pp. 130-131 (1977) (footnote omitted).

14 JUSTICE BREYER would not remand, for essentially two reasons: in
substance the Bankruptcy Court applied the right standard, looking to the
individual capacity of Mr. Field in testing whether the Fields relied at all;
and the Fields do not deserve a remand, having failed to get their own
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JUSTICE GINSBURG, concurring.

I concur in the Court’s opinion and write separately to
highlight a causation issue still open for determination on
remand: Was the debt in question, as the statute expressly
requires, “obtained by” the alleged fraud? See 11 U.S. C.
§523(a)(2)(A); ante, at 63, n. 3. Mans ultimately urges that
the promissory note to the Fields is, in any event, a dis-
chargeable debt because it was not “obtained by” the alleg-
edly fraudulent letters Mans’s attorney wrote to the Fields’
attorney months after the debt was incurred. The Fields
maintain that they relied on the letters to their detriment,
in effect according Mans an extension of credit instead of
invoking the due-on-sale clause.

Mans prevailed on the reliance issue before the bank-
ruptey, district, and appellate courts on the basis of then-
governing Circuit precedent. See In re Burgess, 955 F. 2d
134, 140 (CA1 1992) (creditor required to prove that its reli-
ance was reasonable). With the Circuit law on reliance sol-
idly in his favor, Mans understandably did not advance in the
lower courts the argument that the debt was not “obtained
by” fraud. When the “reliance must be reasonable” rule
solid in the Circuit was challenged in this Court, however,
Mans raised the causation point as an alternate justification
for the judgment in his favor. See Brief for Respondent
32-33 (argument heading V. reads: “Since the credit here was
not ‘obtained by’ the alleged fraud, petitioners have failed to
meet the [causation] requirement of 523(a)(2)(A)”); Tr. of Oral
Arg. 43 (“[U]nder the clear language of the statute, there

terminology right below and having no real prospect of anything but need-
less expense even if there is a remand. The first reason takes a bit of
kind reading, since the Bankruptcy Judge spoke in terms of an objective
standard and expressly found that the Fields had in fact relied, however
imprudently. The second may indicate that we would have been justified
in denying certiorari, but after taking the case and declaring the correct
standard in response to the Fields’ argument in this Court, we think they
are entitled to decide how Pyrrhic a victory to declare.
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has to be an extension of credit in connection with the fraud.
It has to be obtained by the fraud ... .”).*

At oral argument, the following exchange between the
Court and the Fields’ attorney occurred:

“QUESTION: ... Suppose the debtor here had simply
transferred thle] property without saying one word to
the creditor. . . . [W]ould [the debt] then be discharge-
able? There would be no representation at all, just in
violation of the agreement the debtor sells the property

Dischargeable, right?

“MR. SEUFERT: While [those are] not the facts of
this case, I would agree with you, it would be discharge-
able.” Id., at 8-9.

It bears consideration whether a debt that would have been
dischargeable had the debtor simply transferred the prop-
erty, in violation of the due-on-sale clause with never a word
to the creditor, nonetheless should survive bankruptcy be-
cause the debtor wrote to the creditor of the prospect, albeit
not the actuality, of the transfer. Because this Court is not
positioned to provide a first view on questions of this order,
I express no opinion on the appropriate resolution of the un-
settled causation (“obtained by”) issue.

JUSTICE BREYER, with whom JUSTICE SCALIA joins,
dissenting.

I agree with the Court’s holding that “actual fraud” under
11 U. S. C. §523(a)(2)(A) incorporates the common-law ele-
ments of intentional misrepresentation. I also agree that to
recover under a common-law fraud theory, plaintiffs must do
more than show that they actually relied upon the defend-
ant’s misrepresentation—they must show that the reliance
was “justifiable” in the circumstances, but they need not go
so far as to show that a “reasonably prudent” person would

*Mans appeared pro se in the lower courts; he was represented by coun-
sel in this Court.
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have relied upon it similarly. See W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on Law of Torts
§108, pp. 749-753 (5th ed. 1984) (hereinafter Prosser &
Keeton). And, I agree that the Bankruptcy Court used
the wrong words when it described the “reliance” standard
as “an objective test” that asks “what would be reasonable
for a prudent man to do under [the] circumstances.” App.
43-44. 1 disagree, however, with the Court’s result in this
case.

First, the Bankruptcy Court, while using the wrong
words, did the right thing. That court essentially found that
in mid-1987, Mr. Field and his wife sold their inn for about
$500,000 to Mr. Mans, a developer. To secure the $187,000
that Mans still owed them, the Fields kept a mortgage, which
had a term that accelerated the debt should Mans transfer
the property to anyone else without their permission. A
few months later, Mans wrote to the Fields saying that he
wanted to transfer the inn to a development partnership
which Mans had formed with a new partner, Mr. De Felice.
Mans observed that because the Fields had transferred the
inn to a corporation, the stock of which was wholly owned
by Mans, Mans could effectively accomplish the transfer to
the new partnership by simply conveying the stock of the
holding company to the partnership, thereby avoiding the
“debt acceleration” clause. But, Mans said, he would prefer
to transfer the inn outright, and therefore was seeking their
permission to do so without accelerating the debt. The
Fields did not give permission. Mans transferred the inn
anyway. Nothing more was heard of the matter until 1991,
when real estate values fell, Mans went bankrupt, and the
Fields brought this lawsuit in an effort to prevent the
$150,000 they were then owed from disappearing in the
bankruptcy.

The Bankruptcy Judge found that Mans’ mid-1987 letters
implied that he had not yet transferred the inn to the part-
nership as of the time he wrote the letters. But this impli-
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cation was false, for Mans had transferred the inn at least
a few days earlier. Still, the Bankruptcy Court asked
whether that false implication had made any difference, 1. e.,
whether the Fields, during the next few years, had relied
upon this false implication in not accelerating the debt (and
obtaining their money before Mans’ bankruptey). The judge
very much doubted any actual reliance. But, in any event,
Mr. Field had visited the property fairly regularly to check
on the progress of the development, he had seen Mans there
fairly often, and he had been told that De Felice had been on
the premises, claiming to be “the new owner.” And, that
being so, the judge held that at some point over the course
of the next 3!/2 years—during which time Mr. Field was
“accepting mortgage payments and looking at drawings and
discussing the project with Mans”—Mr. Field should simply
have asked Mans, “What’s the deal here? Who owns this
thing?” Id., at 42-43. (Or, the Fields could “have simply
checked the title in the . . . County Registry of Deeds which
Mr. Field has demonstrated he knows very well is up in
North Haverhill.” Id., at 42.)

To hold this is, in my view, to apply the commentators’
“justifiable reliance” standard. The court focused upon the
individual circumstances and capacity of the plaintiff, Mr.
Field. See Prosser & Keeton §108, at 751. The court
found that Mr. Field should have looked into the matter, not
because of any general “duty to investigate,” but because, in
the particular circumstances, he “discovered something
which should serve as a warning that he [was] being de-
ceived.” Id., §108, at 752. That is, the court did not use
the “objective” test as an improper search for “contributory
negligence”—i. e., to deny recovery to one also at fault for
failing to exercise “the care of a reasonably prudent person
for his own protection.” Id., §108, at 750. Rather, the
court viewed the failure to investigate, in light of the clear
warnings of deception, as a means of testing whether there
was “some objective corroboration to plaintiff’s claim that
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he did rely,” a primary purpose of the “justifiable reliance”
requirement. See id., § 108, at 750-751.

Second, the Bankruptcy Court’s use of what turned out to
be the wrong words (“reasonable” and “prudent man” rather
than “justifiable”) is not grounds for reversal, for no one
brought the “correct” terminology to the lower courts’ atten-
tion. The Fields did not argue in the Bankruptey Court, or
in their briefs to the District Court or the Court of Appeals,
or in their petition for certiorari, that there was any differ-
ence between “reasonable reliance” and “justifiable reliance.”
To the contrary, the Fields took the view (which the Court
now unanimously rejects) that actual reliance alone—
whether or not it meets any objective standard—is sufficient
for recovery. Indeed, it appears that the Fields did not even
mention the word “justifiable” below, but, rather, used the
term “reasonable” throughout to refer to any kind of objec-
tive standard. The first time the word “justifiable” appears
in this case seems to be in the Fields’ brief on the merits in
this Court where they point to the Restatement’s use of the
term “justifiable,” Restatement (Second) of Torts §540
(1976), and argue that “[ jlustifiable reliance does not require
that the recipient of misrepresentation investigate the un-
derlying assertion.” Brief for Petitioners 20 (emphasis in
original). But see Prosser & Keeton § 108, at 752.

Third, the “correct” terminology would not have appeared
obvious to a judge, certainly not to a judge who was not a
special expert in the common law of misrepresentation.
Prior case law was not neat in its use of the terminology.
The commentaries do not refer to the old prudent person
standard as a “reasonable reliance” standard, but, instead,
distinguish between the “justifiable reliance” standard as it
has been understood in cases now disapproved, and the “jus-
tifiable reliance” standard as it is applied in most modern
cases. See 1d., §108; 2 F. Harper, F. James, & O. Gray, Law
of Torts §7.12, pp. 455-464 (2d ed. 1986). Indeed, the major-
ity’s footnotes distinguish between cases in which a court (1)
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used a “prudent person” standard or imposed a general duty
to investigate, and (2) used a plaintiff-specific standard while
disavowing a general duty to investigate. Ante, at 72-75,
nn. 10-12. But, courts in the first category did not always
use the words “reasonable reliance” to describe their stand-
ard. See, e. g., Horner v. Ahern, 207 Va. 860, 863-864, 153
S. E. 2d 216, 219 (1967). Indeed, sometimes they used the
word “justifiable.” See, e.g., Cudemo v. Al & Lou Con-
struction Co., 54 App. Div. 2d 995, 996, 387 N. Y. S. 2d 929,
930 (1976). Nor did courts in the second category always
use the words “justifiable reliance” to describe their stand-
ard. See, e. g., Barnes v. Lopez, 25 Ariz. App. 477, 480, 544
P. 2d 694, 697 (1976). Indeed, sometimes they used the
words “reasonable reliance.” See, e. g., Johnson v. Owens,
263 N. C. 754, 758-759, 140 S. E. 2d 311, 314 (1965). The
relevant historical controversy in the law of fraud has fo-
cused not so much on labels as on the nature of the duty to
investigate (e. g., whether the duty is applicable normally or
only in special, suspicious circumstances) and on the extent
to which the law looks to the circumstances and capacities
of a particular plaintiff. See Prosser & Keeton §108. The
Bankruptey Court, as I have just pointed out, followed mod-
ern fraud law in both respects.

Fourth, while I understand that sometimes this Court
might appropriately announce a legal standard and remand
the case to the lower courts for application of the chosen
standard, I do not agree that it should do so here. The rec-
ord below is brief (87 pages of transcript plus exhibits). The
Bankruptey Judge’s findings are reasonably clear. And, fur-
ther litigation is expensive. Mr. Mans is bankrupt, repre-
senting himself until this Court appointed a lawyer for him;
the Fields are not wealthy and should not be encouraged to
pursue what is, in my view, the impossible dream of eventu-
ally recovering the $150,000 (minus legal fees). And, the ex-
ample this Court sets by not looking more closely into the
details of the case is not a happy one—particularly if it sug-
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gests that appellate courts can, or should, insist that lower
courts use commentator-approved technical terminology
when the parties have not argued for its use and when that
use seems most unlikely to have made any difference.
Doing so simply generates unnecessary appeals, creating
additional delay and expense in a system that could use
less of both.
For these reasons, I dissent.
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NATIONAL LABOR RELATIONS BOARD ». TOWN &
COUNTRY ELECTRIC, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 94-947. Argued October 10, 1995—Decided November 28, 1995

In the course of holding that respondent company committed “unfair labor
practices” when it refused to interview or retain 11 job applicants be-
cause of their union membership, the National Labor Relations Board
determined that all of the applicants were protected “employee[s]” as
that word is defined in the National Labor Relations Act, 29 U. S. C.
§152(3), even though they intended to try to organize the company if
they were hired and would have been paid by the union while they set
about their organizing. The Eighth Circuit reversed, holding that the
statutory word “employee” does not cover (and therefore the Act does
not protect from antiunion discrimination) those who work for a com-
pany while a union simultaneously pays them to organize that company.

Held: A worker may be a company’s “employee,” within the terms of the
National Labor Relations Act, even if, at the same time, a union pays
that worker to help the union organize the company. Pp. 88-98.

(@) The Board may lawfully interpret § 152(3)’s language—i. e., “[t]he
term ‘employee’ shall include any employee, and shall not be limited to
the employees of a particular employer, unless this subchapter explicitly
states otherwise”—to include company workers who are also paid union
organizers. The Board’s broad, literal reading of “employee” is entitled
to considerable deference as the interpretation of the agency created by
Congress to administer the Act. See, e. g., Sure-Tan, Inc. v. NLRB, 467
U. S. 883, 891. Moreover, several strong general arguments favor the
Board’s position. First, the Board’s decision is consistent with the Act’s
language, particularly the “any employee” phrase, which is broad
enough to include, under the ordinary dictionary definitions of “em-
ployee,” those company workers whom a union also pays for organizing.
Second, the Board’s interpretation is consistent with several of the Act’s
purposes—such as protecting employees’ right to organize for mutual
aid without employer interference and encouraging and protecting the
collective-bargaining process—and with the legislative history. Third,
the Board’s reading is consistent with this Court’s decisions. See, e. g.,
ibid. Finally, §186(c)(1) also seems specifically to contemplate the
possibility that a company’s employee might also work for a union.
Pp. 88-92.
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(b) Respondent company’s agency law argument—that a paid union
organizer is controlled by the union and therefore must be considered
the servant (i. e., the “employee”) of the union alone—fails because the
Board’s interpretation of “employee” is consistent with the common law
of agency, which recognizes that a person may be the servant of two
masters at one time as to one act. The company’s practical argument—
that Congress could not have meant to include paid union organizers
as “employees” under the Act in light of the potential for harm to an
employer that such workers might pose—suffers from several serious
problems and is thus unconvincing. Pp. 92-98.

34 F. 3d 625, vacated and remanded.

BREYER, J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Wallace argued the cause for
petitioner. With him on the briefs were Solicitor General
Days, Paul A. Engelmayer, Linda Sher, Norton J. Come,
Peter Winkler, and John Emad Arbab.

James K. Pease, Jr., argued the cause for respondents.
With him on the brief for respondent Town & Country Elec-
tric, Inc., was Douglas E. Witte. Stephen D. Gordon, Lau-
rence Gold, Laurence J. Cohen, Marsha S. Berzon, Mary
Lynne Werlwas, and Scott A. Kronland filed briefs for
respondent union.*

*Steven R. Shapiro and Alan Hyde filed a brief for the American Civil
Liberties Union as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for Associated Build-
ers and Contractors, Inc., et al. by Maurice Baskin, Jan S. Amundson,
and Quentin Riegel; for the Associated General Contractors of America
by Joe F. Canterbury, Jr., Frederic Gover, and Michael E. Kennedy; for
the Chamber of Commerce of the United States by Marshall B. Babson,
Stanley R. Strauss, Stephen A. Bokat, Robin S. Conrad, and Mona C.
Zeiberg; and for the Labor Policy Association by Robert E. Williams and
Daniel V. Yager.

Michael T. Manley, G. Gordon Atcheson, John J. Blake, and Michael J.
Stapp filed a brief for the International Brotherhood of Boilermakers, Iron
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JUSTICE BREYER delivered the opinion of the Court.

Can a worker be a company’s “employee,” within the
terms of the National Labor Relations Act, 29 U. S. C. §151
et seq., if, at the same time, a union pays that worker to
help the union organize the company? We agree with the
National Labor Relations Board that the answer is “yes.”

I

The relevant background is the following: Town & Country
Electric, Inc., a nonunion electrical contractor, wanted to
hire several licensed Minnesota electricians for construction
work in Minnesota. Town & Country (through an employ-
ment agency) advertised for job applicants, but it refused to
interview 10 of 11 union applicants (including two profes-
sional union staff) who responded to the advertisement. Its
employment agency hired the one union applicant whom
Town & Country interviewed, but he was dismissed after
only a few days on the job.

The members of the International Brotherhood of Electri-
cal Workers, Locals 292 and 343 (Union), filed a complaint
with the National Labor Relations Board claiming that
Town & Country and the employment agency had refused to
interview (or retain) them because of their union member-
ship. See National Labor Relations Act (Act) §§8(a)(1) and
(3), 49 Stat. 452, as amended, 29 U. S. C. §§158(a)(1) and (3)
(1988 ed.). An Administrative Law Judge ruled in favor
of the Union members, and the Board affirmed that rul-
ing. Town & Country Elec., Inc., 309 N. L. R. B. 1250, 1258
(1992).

In the course of its decision, the Board determined that all
11 job applicants (including the two Union officials and the
one member briefly hired) were “employees” as the Act de-
fines that word. Ibid. The Board recognized that under
well-established law, it made no difference that the 10 mem-
bers who were simply applicants were never hired. See
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Phelps Dodge Corp. v. NLRB, 313 U. S. 177, 185-186 (1941)
(statutory word “employee” includes job applicants, for oth-
erwise the Act’s prohibition of “‘discrimination in regard to
hire’” would “serve no function”). Neither, in the Board’s
view, did it matter (with respect to the meaning of the word
“employee”) that the Union members intended to try to orga-
nize the company if they secured the advertised jobs, nor
that the Union would pay them while they set about their
organizing. The Board then rejected the company’s fact-
based explanations for its refusals to interview or to retain
these 11 “employees” and held that the company had com-
mitted “unfair labor practices” by discriminating on the
basis of union membership. Town & Country Elec., supra,
at 1250, n. 3, 1256, 1258.

The United States Court of Appeals for the Eighth Circuit
reversed the Board. It held that the Board had incorrectly
interpreted the statutory word “employee.” In the court’s
view, that key word does not cover (and therefore the Act
does not protect from antiunion discrimination) those who
work for a company while a union simultaneously pays them
to organize that company. 34 F. 3d 625, 629 (1994). See
also H. B. Zachry Co. v. NLRB, 886 F. 2d 70, 75 (CA4 1989).
For this threshold reason the court refused to enforce the
Board’s order.

Because other Circuits have interpreted the word “em-
ployee” differently, see, e. g., Willmar Elec. Service, Inc. v.
NLRB, 968 F. 2d 1327, 1330-1331 (CADC 1992) (paid union
organizers can be “employees” protected by the Act), cert.
denied, 507 U. S. 909 (1993); NLRB v. Henlopen Mfg. Co., 599
F. 2d 26, 30 (CA2 1979) (same), we granted certiorari. We
now resolve the conflict in the Board’s favor.

II

The Act seeks to improve labor relations (“eliminate the
causes of certain substantial obstructions to the free flow of
commerce,” 29 U.S.C. §151 (1988 ed.)) in large part by
granting specific sets of rights to employers and to employ-
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ees. This case grows out of a controversy about rights that
the Act grants to “employees,” namely, rights “to self-
organization, to form, join, or assist labor organizations, to
bargain collectively . . . and to engage in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protection.” §157. We granted certiorari to
decide only that part of the controversy that focuses upon
the meaning of the word “employee,” a key term in the stat-
ute, since these rights belong only to those workers who
qualify as “employees” as that term is defined in the Act.
See, e.g., §158(a)(1) (“unfair labor practice” to “interfere
with . . . employees in the exercise of the rights guaranteed
in section 157 of this title”) (emphasis added).
The relevant statutory language is the following:

“The term ‘employee’ shall include any employee, and
shall not be limited to the employees of a particular
employer, unless this subchapter explicitly states other-
wise, and shall include any individual whose work has
ceased as a consequence of, or in connection with, any
current labor dispute or because of any unfair labor
practice, and who has not obtained any other regular
and substantially equivalent employment, but shall not
include any individual employed as an agricultural la-
borer, or in the domestic service of any family or person
at his home, or any individual employed by his parent
or spouse, or any individual having the status of an in-
dependent contractor, or any individual employed as a
supervisor, or any individual employed by an employer
subject to the Railway Labor Act, as amended from time
to time, or by any other person who is not an employer
as herein defined.” §152(3) (emphasis added).

We must specifically decide whether the Board may lawfully
interpret this language to include company workers who are
also paid union organizers.

We put the question in terms of the Board’s lawful author-
ity because this Court’s decisions recognize that the Board
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often possesses a degree of legal leeway when it interprets
its governing statute, particularly where Congress likely in-
tended an understanding of labor relations to guide the Act’s
application. See, e.g., Sure-Tan, Inc. v. NLRB, 467 U.S.
883, 891 (1984) (interpretations of the Board, the agency that
Congress “‘created . . . to administer the Act,”” will be up-
held if “reasonably defensible”) (internal citation omitted);
NLRB v. Curtin Matheson Scientific, Inc., 494 U. S. 775, 786
(1990) (Congress delegated to the Board “primary responsi-
bility for developing and applying national labor policy”);
ABF Freight System, Inc. v. NLRB, 510 U. S. 317, 324 (1994)
(the Board’s views are entitled to “the greatest deference”).
See also Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842-843 (1984). We add, how-
ever, that the Board needs very little legal leeway here to
convince us of the correctness of its decision.

Several strong general arguments favor the Board’s posi-
tion. For one thing, the Board’s decision is consistent with
the broad language of the Act itself—language that is broad
enough to include those company workers whom a union also
pays for organizing. The ordinary dictionary definition of
“employee” includes any “person who works for another in
return for financial or other compensation.” American Her-
itage Dictionary 604 (3d ed. 1992). See also Black’s Law
Dictionary 525 (6th ed. 1990) (an employee is a “person in
the service of another under any contract of hire, express or
implied, oral or written, where the employer has the power
or right to control and direct the employee in the material
details of how the work is to be performed”). The phrasing
of the Act seems to reiterate the breadth of the ordinary
dictionary definition, for it says “[t]he term ‘employee’ shall
include any employee.” 29 U. S. C. §152(3) (1988 ed.) (em-
phasis added). Of course, the Act’s definition also contains
a list of exceptions, for example, for independent contractors,
agricultural laborers, domestic workers, and employees sub-
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ject to the Railway Labor Act, 45 U. S. C. §151 et seq.; but
no exception applies here.

For another thing, the Board’s broad, literal interpretation
of the word “employee” is consistent with several of the Act’s
purposes, such as protecting “the right of employees to orga-
nize for mutual aid without employer interference,” Republic
Aviation Corp. v. NLRB, 324 U.S. 793, 798 (1945); see
also 29 U. S. C. §157 (1988 ed.); and “encouraging and pro-
tecting the collective-bargaining process.” Sure-Tan, Inc. v.
NLRB, supra, at 892. And, insofar as one can infer purpose
from congressional reports and floor statements, those
sources too are consistent with the Board’s broad interpreta-
tion of the word. It is fairly easy to find statements to the
effect that an “employee” simply “means someone who works
for another for hire,” H. R. Rep. No. 245, 80th Cong., 1st
Sess., 18 (1947), and includes “every man on a payroll,” 79
Cong. Rec. 9686 (1935) (colloquy between Reps. Taylor and
Connery). See also S. Rep. No. 573, 74th Cong., 1st Sess., 6
(1935) (referring to an employee as a “worker”); H. R. Rep.
No. 969, 74th Cong., 1st Sess., 8 (1935) (same); H. R. Rep. No.
972, 74th Cong., 1st Sess., 8 (1935) (same); H. R. Rep. No.
1147, 74th Cong., 1st Sess., 10 (1935) (same). At the same
time, contrary statements, suggesting a narrow or qualified
view of the word, are scarce, or nonexistent—except, of
course, those made in respect to the specific (here inapplica-
ble) exclusions written into the statute.

Further, a broad, literal reading of the statute is consistent
with cases in this Court such as, say, Sure-Tan, Inc. v.
NLRB, supra (the Act covers undocumented aliens), where
the Court wrote that the “breadth of §2(3)’s definition is
striking: the Act squarely applies to ‘any employee.”” 467
U.S., at 891. See NLRB v. Hendricks County Rural Elec.
Membership Corp., 454 U.S. 170, 189-190 (1981) (certain
“confidential employees” fall within the definition of “em-
ployees”); Phelps Dodge Corp. v. NLRB, 313 U. S., at 185-186
(job applicants are “employees”). Cf. Chemical Workers v.
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Pittsburgh Plate Glass Co., 404 U. S. 157, 166 (1971) (retired
persons are not “employees” because they do not “work for
another for hire”). See also NLRB v. Hearst Publications,
Inc., 322 U. S. 111, 131-132 (1944) (independent contractor-
like newsboys are “employees”); Packard Motor Car Co. v.
NLRB, 330 U. S. 485, 488-490 (1947) (company foremen are
“employees”). But see 61 Stat. 137-138, 29 U. S. C. §152(3)
(1988 ed.) (amending Act to overrule Hearst and Packard by
explicitly excluding independent contractors and supervi-
sory employees).

Finally, at least one other provision of the 1947 Labor
Management Relations Act seems specifically to contemplate
the possibility that a company’s employee might also work
for a union. This provision forbids an employer (say, the
company) to make payments to a person employed by a
union, but simultaneously exempts from that ban wages paid
by the company to “any . .. employee of a labor organization,
who is also an employee” of the company. 29 U.S.C.
§186(c)(1) (1988 ed., Supp. V) (emphasis added). If Town &
Country is right, there would not seem to be many (or any)
human beings to which this last phrase could apply.

III

Town & Country believes that it can overcome these gen-
eral considerations, favoring a broad, literal interpretation
of the Act, through an argument that rests primarily upon
the common law of agency. It first argues that our prior
decisions resort to common-law principles in defining the
term “employee.” See Nationwide Mut. Ins. Co. v. Darden,
503 U. S. 318, 323 (1992) (using common-law test to distin-
guish between “employee” and “independent contractor”
under Employee Retirement Income Security Act of 1974,
29 U.S.C. §1001 et seq.); Community for Creative Non-
Violence v. Reid, 490 U.S. 730, 739-740 (1989) (using
common-law test to distinguish between “employee” and
“independent contractor” under Copyright Act of 1976, 17
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U. S. C. §101 et seq.); NLRB v. United Ins. Co. of America,
390 U. S. 254, 256 (1968) (using common-law test to distin-
guish between “employee” and “independent contractor”
under NLRA). And it also points out that the Board itself,
in its decision, found “no bar to applying common law agency
principles to the determination whether a paid union orga-
nizer is an ‘employee,”” Town & Country Elec., Inc., 309
N. L. R. B,, at 1254.

Town & Country goes on to argue that application of
common-law agency principles requires an interpretation of
“employee” that excludes paid union organizers. It points
to a section of the Restatement (Second) of Agency (dealing
with respondeat superior liability for torts), which says:

“Since . . . the relation of master and servant is depend-
ent upon the right of the master to control the conduct
of the servant in the performance of the service, giving
service to two masters at the same time normally in-
volves a breach of duty by the servant to one or both of
them . ... [A person] cannot be a servant of two mas-
ters in doing an act as to which an intent to serve one
necessarily excludes an intent to serve the other.” Re-
statement (Second) of Agency §226, Comment a, p. 499
(1957).

It argues that, when the paid union organizer serves the
union—at least at certain times in certain ways—the orga-
nizer is acting adversely to the company. Indeed, it says,
the organizer may stand ready to desert the company upon
request by the union, in which case, the union, not the com-
pany, would have “the right . . . to control the conduct of the
servant.” Ibid. Thus, it concludes, the worker must be the
servant (i. e., the “employee”) of the union alone. See 1id.,
§1, and Comment a, p. 8 (“agent” is one who agrees to act
“subject to [a principal’s] control”).

As Town & Country correctly notes, in the context of re-
viewing lower courts’ interpretations of statutory terms, we
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have said on several occasions that when Congress uses the
term “employee” in a statute that does not define the term,
courts interpreting the statute “ ‘must infer, unless the stat-
ute otherwise dictates, that Congress means to incorporate
the established meaning of th[at] ter[m] . . .. In the past,
when Congress has used the term “employee” without defin-
ing it, we have concluded that Congress intended to describe
the conventional master-servant relationship as understood
by common-law agency doctrine.”” Nationwide Mut. Ins.
Co. v. Darden, supra, at 322-323 (quoting Community for
Creative Non-Violence v. Reid, supra, at 739-740). At the
same time, when reviewing the Board’s interpretation of
the term “employee” as it is used in the Act, we have repeat-
edly said that “[s]ince the task of defining the term ‘em-
ployee’ is one that ‘has been assigned primarily to the agency
created by Congress to administer the Act,” . .. the Board’s
construction of that term is entitled to considerable def-
erence . . ..” Sure-Tan, Inc. v. NLRB, 467 U.S., at 891
(quoting NLRB v. Hearst Publications, Inc., supra, at 130);
NLRB v. Hendricks County Rural Elec. Membership Corp.,
454 U. S., at 177-190. In some cases, there may be a ques-
tion about whether the Board’s departure from the common
law of agency with respect to particular questions and in a
particular statutory context, renders its interpretation un-
reasonable. See NLRB v. United Ins. Co., supra, at 256
(“independent contractor” exclusion). But no such question
is presented here since the Board’s interpretation of the
term “employee” is consistent with the common law.

Town & Country’s common-law argument fails, quite sim-
ply, because, in our view, the Board correctly found that it
lacks sufficient support in common law. The Restatement’s
hornbook rule (to which the quoted commentary is ap-
pended) says that a

“person may be the servant of two masters . . . at one
time as to one act, if the service to one does not involve
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abandonment of the service to the other.” Restate-
ment (Second) of Agency §226, at 498 (emphasis added).

The Board, in quoting this rule, concluded that service to the
union for pay does not “involve abandonment of . . . service”
to the company. 309 N. L. R. B., at 1254.

And, that conclusion seems correct. Common sense sug-
gests that as a worker goes about his or her ordinary tasks
during a working day, say, wiring sockets or laying cable, he
or she is subject to the control of the company employer,
whether or not the union also pays the worker. The com-
pany, the worker, the union, all would expect that to be so.
And, that being so, that union and company interests or con-
trol might sometimes differ should make no difference. As
Prof. Seavey pointed out many years ago, “[olne can be a
servant of one person for some acts and the servant of an-
other person for other acts, even when done at the same
time,” for example, where “a city detective, in search of
clues, finds employment as a waiter and, while serving the
meals, searches the customer’s pockets.” W. Seavey, Hand-
book of the Law of Agency § 85, p. 146 (1964). The detective
is the servant both “of the restaurateur” (as to the table
waiting) and “of the city” (as to the pocket searching). Ibid.
How does it differ from Prof. Seavey’s example for the com-
pany to pay the worker for electrical work, and the union to
pay him for organizing? Moreover, union organizers may
limit their organizing to nonwork hours. See, e. g., Republic
Aviation Corp. v. NLRB, 324 U.S. 793 (1945); Beth Israel
Hospital v. NLRB, 437 U.S. 483, 492-493 (1978). If so,
union organizing, when done for pay but during nonwork
hours, would seem equivalent to simple moonlighting, a prac-
tice wholly consistent with a company’s control over its
workers as to their assigned duties.

Town & Country’s “abandonment” argument is yet weaker
insofar as the activity that constitutes an “abandonment,”
1. e., ordinary union organizing activity, is itself specifically
protected by the Act. See, e. g., ibid. (employer restrictions
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on union solicitation during nonworking time in nonworking
areas are presumptively invalid under the Act). This is true
even if a company perceives those protected activities as dis-
loyal. After all, the employer has no legal right to require
that, as part of his or her service to the company, a worker
refrain from engaging in protected activity.

Neither are we convinced by the practical considerations
that Town & Country adds to its agency law argument. The
company refers to a Union resolution permitting members to
work for nonunion firms, which, the company says, reflects a
union effort to “salt” nonunion companies with union mem-
bers seeking to organize them. Supported by amici curiae,
it argues that “salts” might try to harm the company, per-
haps quitting when the company needs them, perhaps dispar-
aging the company to others, perhaps even sabotaging the
firm or its products. Therefore, the company concludes,
Congress could not have meant paid union organizers to have
been included as “employees” under the Act.

This practical argument suffers from several serious prob-
lems. For one thing, nothing in this record suggests that
such acts of disloyalty were present, in kind or degree, to the
point where the company might lose control over the worker’s
normal workplace tasks. Certainly the Union’s resolution
contains nothing that suggests, requires, encourages, or con-
dones impermissible or unlawful activity. App. 256-258.
For another thing, the argument proves too much. If a paid
union organizer might quit, leaving a company employer in
the lurch, so too might an unpaid organizer, or a worker who
has found a better job, or one whose family wants to move
elsewhere. And if an overly zealous union organizer might
hurt the company through unlawful acts, so might another
unpaid zealot (who may know less about the law), or a dissat-
isfied worker (who may lack an outlet for his or her griev-
ances). This does not mean they are not “employees.”

Further, the law offers alternative remedies for Town &
Country’s concerns, short of excluding paid or unpaid union
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organizers from all protection under the Act. For example,
a company disturbed by legal but undesirable activity, such
as quitting without notice, can offer its employees fixed-term
contracts, rather than hiring them “at will” as in the case
before us; or it can negotiate with its workers for a notice
period. A company faced with unlawful (or possibly unlaw-
ful) activity can discipline or dismiss the worker, file a com-
plaint with the Board, or notify law enforcement authorities.
See, e. g., NLRB v. Electrical Workers, 346 U. S. 464, 472478
(1953); Willmar Elec. Service v. NLRB, 968 F. 2d, at 1330
(arsonist who is also union member is still an “employee,”
but may be discharged). See also Budd Mfg. Co. v. NLRB,
138 F. 2d 86, 89-90 (CA3 1943) (worker who was intoxicated
while on duty, “came to work when he chose and . . . left the
plant and his shift as he pleased,” and utterly failed to per-
form his assigned duties is still an “employee” protected
under the Act), cert. denied, 321 U.S. 778 (1944). And, of
course, an employer may as a rule limit the access of nonem-
ployee union organizers to company property. Lechmere,
Inc. v. NLRB, 502 U. S. 527, 538 (1992); NLRB v. Babcock &
Wilcox Co., 351 U. S. 105, 112 (1956).

This is not to say that the law treats paid union organizers
like other company employees in every labor law context.
For instance, the Board states that, at least sometimes, a
paid organizer may not share a sufficient “community of in-
terest” with other employees (as to wages, hours, and work-
ing conditions) to warrant inclusion in the same bargaining
unit. Brief for National Labor Relations Board 33, n. 14.
See, e. ., NLRB v. Hendricks County Rural Elec. Member-
ship Corp., 454 U. S., at 190 (some confidential workers, al-
though “employees,” may be excluded from bargaining unit).
We need not decide this matter. Nor do we express any
view about any of the other matters Town & Country raised
before the Court of Appeals, such as whether or not Town &
Country’s conduct (in refusing to interview, or to retain, “em-
ployees” who were on the union’s payroll) amounted to an
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unfair labor practice. See 34 F. 3d, at 629. We hold only
that the Board’s construction of the word “employee” is law-
ful; that term does not exclude paid union organizers.

Iv

For these reasons the judgment of the Court of Appeals is
vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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THOMPSON v. KEOHANE, WARDEN, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 94-6615. Argued October 11, 1995—Decided November 29, 1995

During a two-hour, tape-recorded session at Alaska state trooper head-
quarters, petitioner Thompson confessed he had killed his former wife.
Thompson maintained that the troopers gained his confession without
according him the warnings required by Miranda v. Arizona, 384 U. S.
436. The Alaska trial court denied his motion to suppress the confes-
sion, however, ruling that he was not “in custody” for Miranda pur-
poses, therefore the troopers were not required to inform him of his
Miranda rights. After a trial at which the prosecution played the
tape-recorded confession, the jury found Thompson guilty of first-degree
murder, and the Court of Appeals of Alaska affirmed his conviction.
The Federal District Court denied Thompson’s petition for a writ of
habeas corpus, and the Ninth Circuit affirmed. Both courts held that a
state court’s ruling that a defendant was not “in custody” for Miranda
purposes qualifies as a “fact” determination entitled to a presumption
of correctness under 28 U. S. C. §2254(d).

Held: State-court “in custody” rulings, made to determine whether M-
randa warnings are due, do not qualify for a presumption of correct-
ness under §2254(d). Such rulings do not resolve “a factual issue.”
Instead, they resolve mixed questions of law and fact and therefore
warrant independent review by the federal habeas court. Pp. 107-116.

(a) Section 2254(d) declares that, in a federal habeas proceeding insti-
tuted by a person in custody pursuant to a state-court judgment, the
state court’s determination of “a factual issue” ordinarily “shall be pre-
sumed to be correct.” This Court has held that “basic, primary, or his-
torical facts” are the “factual issue[s]” to which the statutory presump-
tion of correctness dominantly relates. See, e. g., Miller v. Fenton, 474
U.S. 104, 112. Nonetheless, the proper characterization of a question
as one of fact or law is sometimes slippery. Two lines of decisions com-
pose the Court’s §2254(d) law/fact jurisprudence. In several cases, the
Court has classified as “factual issues” within § 2254(d)’s compass ques-
tions extending beyond the determination of “what happened.” The
resolution of the issues involved in these cases, notably competency to
stand trial and juror impartiality, depends heavily on the trial court’s
superior ability to appraise witness credibility and demeanor. On the
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other hand, the Court has recognized the “uniquely legal dimension”
presented by issues such as the voluntariness of a confession and the
effectiveness of counsel’s assistance and has ranked these as questions
of law for §2254(d) purposes. “What happened” determinations in
these cases warrant a presumption of correctness, but “the ulti-
mate question,” the Court has declared, remains outside §2254(d)’s do-
main and is “a matter for independent federal determination.” Ibid.
Pp. 107-112.

(b) The ultimate “in custody” determination for Miranda purposes
fits within the latter class of cases. Two discrete inquiries are essential
to the determination whether there was “a ‘formal arrest or restraint
on freedom of movement’ of the degree associated with a formal arrest.”
California v. Beheler, 463 U.S. 1121, 1125. The first inquiry—. e.,
what circumstances surrounded the interrogation—is distinctly factual
and state-court findings in response to that inquiry attract a presump-
tion of correctness under §2254(d). The second inquiry—. e., would a
reasonable person have felt he or she was not at liberty to terminate
the interrogation and leave—calls for application of the controlling legal
standard to the historical facts and thus presents a “mixed question of
law and fact” qualifying for independent review. The practical consid-
erations that have prompted the Court to type questions like juror bias
and competency to stand trial as “factual issue[s]” do not dominate “in
custody” inquiries. In such inquiries, the trial court’s superior capacity
to resolve credibility issues is not the foremost factor. Notably absent
from the trial court’s purview is any first-person vantage on whether a
defendant, when interrogated, was so situated as to be “in custody” for
Miranda purposes. Thus, once the historical facts are resolved, the
state court is not in an appreciably better position than the federal ha-
beas court to make the ultimate determination of the consistency of the
law enforcement officer’s conduct with the federal Miranda warning
requirement. Furthermore, classifying “in custody” as a determination
qualifying for independent review should serve legitimate law enforce-
ment interests as effectively as it serves to ensure protection of the
right against self-incrimination. As the Court’s decisions bear out, the
law declaration aspect of independent review potentially may guide
police, unify precedent, and stabilize the law. Pp. 112-116.

34 F. 3d 1073, vacated and remanded.

GINSBURG, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, ScALIA, KENNEDY, SOUTER, and BREYER, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which REENQUIST, C. J., joined,
post, p. 116.
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Julie R. O’Sullivan, by appointment of the Court, 513
U. S. 1137, argued the cause and filed briefs for petitioner.

Cynthia M. Hora, Assistant Attorney General of Alaska,
argued the cause for respondents. With her on the brief
was Bruce M. Botelho, Attorney General, pro se.™

JUSTICE GINSBURG delivered the opinion of the Court.

During a two-hour, tape-recorded session at Alaska state
trooper headquarters, petitioner Carl Thompson confessed
that he killed his former wife. Thompson’s confession was
placed in evidence at the ensuing Alaska state-court trial,

*Briefs of amici curiae urging affirmance were filed for the State of
Florida et al. by Robert A. Butterworth, Attorney General of Florida, and
Carolyn J. Mosley, Assistant Attorney General, Grant Woods, Attorney
General of Arizona, Daniel E. Lungren, Attorney General of California,
Gale A. Norton, Attorney General of Colorado, John M. Bailey, Chief
State’s Attorney of Connecticut, M. Jane Brady, Attorney General of Dela-
ware, Margery S. Bronster, Attorney General of Hawaii, Alan G. Lance,
Attorney General of Idaho, Pamela Carter, Attorney General of Indiana,
Tom Miller, Attorney General of Towa, Carla J. Stovall, Attorney General
of Kansas, Chris Gorman, Attorney General of Kentucky, Richard P.
Ieyoub, Attorney General of Louisiana, Andrew Ketterer, Attorney Gen-
eral of Maine, J. Joseph Curran, Jr., Attorney General of Maryland, Frank
J. Kelley, Attorney General of Michigan, Hubert H. Humphrey I1I, Attor-
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and he was convicted of first-degree murder. Challenging
his conviction in a federal habeas corpus proceeding, Thomp-
son maintained that the Alaska troopers gained his confes-
sion without according him the warnings Miranda v. Ari-
zona, 384 U.S. 436 (1966), requires: that he could remain
silent; that anything he said could be used against him in
court; and that he was entitled to an attorney, either retained
or appointed.

Miranda warnings are due only when a suspect interro-
gated by the police is “in custody.” The state trial and ap-
pellate courts determined that Thompson was not “in cus-
tody” when he confessed. The statute governing federal
habeas corpus proceedings, 28 U. S. C. §2254, directs that,
ordinarily, state-court fact findings “shall be presumed to
be correct.” §2254(d). The question before this Court is
whether the state-court determination that Thompson was
not “in custody” when he confessed is a finding of fact war-
ranting a presumption of correctness, or a matter of law call-
ing for independent review in federal court. We hold that
the issue whether a suspect is “in custody,” and therefore
entitled to Miranda warnings, presents a mixed question of
law and fact qualifying for independent review.

I

On September 10, 1986, two moose hunters discovered
the body of a dead woman floating in a gravel pit lake on
the outskirts of Fairbanks, Alaska. The woman had been
stabbed 29 times. Notified by the hunters, the Alaska state
troopers issued a press release seeking assistance in iden-
tifying the body. Thompson called the troopers on Septem-
ber 11 to inform them that his former wife, Dixie Thompson,
fit the description in the press release and that she had
been missing for about a month. Through a dental examina-
tion, the troopers conclusively established that the corpse
was Dixie Thompson. On September 15, a trooper called
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Thompson and asked him to come to headquarters, pur-
portedly to identify personal items the troopers thought
belonged to Dixie Thompson. It is now undisputed, how-
ever, that the trooper’s primary reason for contacting
Thompson was to question him about the murder.

Thompson drove to the troopers’ headquarters in his
pickup truck and, upon arriving, immediately identified the
items as Dixie’s. He remained at headquarters, however,
for two more hours while two unarmed troopers continuously
questioned him in a small interview room and tape-recorded
the exchange. The troopers did not inform Thompson of his
Miranda rights. Although they constantly assured Thomp-
son he was free to leave, they also told him repeatedly that
they knew he had killed his former wife. Informing Thomp-
son that execution of a search warrant was underway at his
home, and that his truck was about to be searched pursuant
to another warrant, the troopers asked questions that invited
a confession. App. 43-79.! Eventually, Thompson told the
troopers he killed Dixie.

! These passages from the transcript of the tape-recorded interrogation
indicate the tenor of the questioning:

“Q Do you know—of course, I don’t mean to take up a lot of your time,
you—you can leave any time that you want to, if you've got something
else going on.

“A Oh no (indiscernible) around here, no.

“Q I know we called you and probably woke you up and. . . .

“A No, I was just laying there.

“Q Okay. But you know, you can go any time you want to. We got
a—you know, we’re trying to—trying to crack on this thing, and I—I don’t
imagine it’s any secret to you that there are some of your—your friends
or associates who have been kind of calling up and saying, you know,
they’ve been pointing at you. . . .

“A Yeah, that (indiscernible) guy you know and we’ve been friends for
ten years, you know, and this guy is starting to say stuff that I never even
said. . ..” App. 44-45.

“Q ... And I'm willing to work with you on this thing to make the best
of a bad situation. I can’t tell you that this isn’t a bad situation. I mean
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As promised, the troopers permitted Thompson to leave,
but impounded his truck. Left without transportation,
Thompson accepted the troopers’ offer of a ride to his friend’s

you're free to get up and walk out of here now and—and never talk to me
again. But what I'm telling you now is this is probably the last chance
we’ll have to—for you to say something that other people are gonna be-
lieve because let’s just—let’s just say that there’s enough (indiscernible)
here already that we can—we can prove conclusively beyond a reasonable
doubt that—that you were responsible for this thing—this thing. Well
really there’s a lot that she’s responsible for, but you're the guy that’s
stuck with the problem. . . .

“A T've already told you the story.

“Q ... Well you haven’t told me the critical part and you haven’t told
me the part about where Dixie gets killed.

“A And I don’t know about that. That’s your guys’ job. You're sup-
posed to know that.

“Q Well like I told you, we know the who, the where, the when, the
how. The thing we don’t know is the why. And that’s—that’s the thing
we’ve got to kind of get straight here today between you and I. See I
know that you did this thing. There’s—there’s no question in my mind
about that. I can see it. I can see it when I'm looking at you. And I
know that you care about Dixie. I mean this isn’t something that you
wanted to happen. . . .

“Q ... I think that now it’s the time for you to come honest about this
thing, because if you turn around later and try to. . . .

“A T am being honest about it.

“Q No, you haven’t. You told part of the truth and you told a lot of it,
but you haven’t told all of it. . . . I mean your—you’re not probably lying
directly to me, but you're lying by omission . ... I can tell you that right
now there’s a search warrant being served out at [your home] and a search
warrant for your truck is gonna be served and we’ve got a forensic expert
up from—from Anchorage . ...

“A Huh.

“Q ... And I don't believe that you're a bad person. I really don't....
[W]hat happened here was never planned, what happened here was one of
these things that just happen. . .. And when it happened you’re stuck with
this—I mean you're stuck with a hell of a mess now. She’s got—she’s
finally got you into more trouble than she can possibly imagine. I mean
she’s brought this thing on you. She causes that. ... I mean I don’t know
whether she started the thing by grabbing the knife and saying she was
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house. Some two hours later, the troopers arrested Thomp-
son and charged him with first-degree murder.

The Alaska trial court, without holding an evidentiary
hearing, denied Thompson’s motion to suppress his Septem-
ber 15 statements. Tr. 118 (Dec. 12, 1986); Tr. 142 (Mar. 18,
1987). Deciding the motion on the papers submitted, the
trial court ruled that Thompson was not “in custody” for
Miranda purposes, therefore the troopers had no obligation
to inform him of his Miranda rights. App. 8-9.2 Applying
an objective test to resolve the “in custody” question, the
court asked whether “‘a reasonable person would feel he was
not free to leave and break off police questioning.”” Id., at
7 (quoting Hunter v. State, 590 P. 2d 888, 895 (Alaska 1979)).
These features, the court indicated, were key: Thompson ar-
rived at the station in response to a trooper’s request; two
unarmed troopers in plain clothes questioned him; Thompson
was told he was free to go at any time; and he was not
arrested at the conclusion of the interrogation. App. 7-8.
Although the trial court held that, under the totality of
the circumstances, a reasonable person would have felt free
to leave, it also observed that the troopers’ subsequent
actions—releasing and shortly thereafter arresting Thomp-
son—rendered the question “very close.” Id., at 8-9.

After a trial, at which the prosecution played the tape-
recorded confession, the jury found Thompson guilty of
first-degree murder and tampering with evidence. The
Court of Appeals of Alaska affirmed Thompson’s conviction,
concluding, among other things, that the troopers had not
placed Thompson “in custody,” and therefore had no obliga-
tion to give him Miranda warnings. Thompson v. State,

gonna (indiscernible) at you and it got turned around or just what hap-
pened. I mean I don’t know those things....” Id., at 49-51.

2The trial court also rejected Thompson’s contention that his confession
was involuntary. On both direct and habeas review, Thompson unsuccess-
fully asserted the involuntariness of his confession. His petition to this
Court, however, does not present that issue.
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768 P. 2d 127, 131 (Alaska App. 1989).2 The Alaska Supreme
Court denied discretionary review. App. 24.

Thompson filed a petition for a writ of habeas corpus in
the United States District Court for the District of Alaska.
The District Court denied the writ, according a presumption
of correctness under 28 U. S. C. §2254(d) to the state court’s
conclusion that, when Thompson confessed, he was not yet
“in custody” for Miranda purposes. App. 37. The Court
of Appeals for the Ninth Circuit affirmed without publishing
an opinion. 34 F. 3d 1073 (1994). Based on Circuit prece-
dent,* the court held that “a state court’s determination that
a defendant was not in custody for purposes of Miranda is a
question of fact entitled to the presumption of correctness
under 28 U. S. C. §2254(d).” App. 41.

Federal Courts of Appeals disagree on the issue Thompson
asks us to resolve: whether state-court “in custody” determi-
nations are matters of fact entitled to a presumption of cor-
rectness under 28 U. S. C. §2254(d), or mixed questions of
law and fact warranting independent review by the federal
habeas court. Compare Feltrop v. Delo, 46 F. 3d 766, 773
(CA8 1995) (applying presumption of correctness), with
Jacobs v. Singletary, 952 F. 2d 1282, 1291 (CA11 1992) (con-
ducting independent review). Because uniformity among
federal courts is important on questions of this order, we
granted certiorari to end the division of authority. 513 U. S.

31t is unclear in this case what deference the Alaska appellate court
accorded to the trial court’s conclusion that petitioner was not “in cus-
tody”; in later decisions, the Alaska Court of Appeals reviewed the trial
courts’ “in custody” determinations for “clear error.” See Higgins v.
State, 887 P. 2d 966, 971 (Alaska App. 1994); McKillop v. State, 857 P. 2d
358, 361 (Alaska App. 1993).

4The panel relied on Krantz v. Briggs, 983 F. 2d 961, 964 (CA9 1993),
which held that state-court “in custody” determinations warrant a pre-
sumption of correctness under §2254(d) if the state court made factfind-
ings after a hearing on the merits.
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1126 (1995). We now hold that the 28 U. S. C. §2254(d) pre-
sumption does not apply to “in custody” rulings; accordingly,
we vacate the Ninth Circuit’s judgment.

II

“[IIn-custody interrogation[s],” this Court recognized in
Miranda v. Arizona, place “inherently compelling pres-
sures” on the persons interrogated. 384 U.S., at 467. To
safeguard the uncounseled individual’s Fifth Amendment
privilege against self-incrimination, the Miranda Court held,
suspects interrogated while in police custody must be told
that they have a right to remain silent, that anything they
say may be used against them in court, and that they are
entitled to the presence of an attorney, either retained or
appointed, at the interrogation. Id., at 444. The Court de-
fined “custodial interrogation” as “questioning initiated by
law enforcement officers after a person has been taken into
custody or otherwise deprived of his freedom of action in
any significant way.” Ibid.; see also Oregon v. Mathiason,
429 U. S. 492, 495 (1977) (per curiam) (duty to give Miranda
warnings is triggered “only where there has been such a re-
striction on a person’s freedom as to render him ‘in cus-
tody’”) (quoted in Stansbury v. California, 511 U. S. 318, 322
(1994) (per curiam)). Our task in petitioner Thompson’s
case is to identify the standard governing federal habeas
courts’ review of state-court “in custody” determinations.’?

A

Section 2254 governs federal habeas corpus proceedings
instituted by persons in custody pursuant to the judgment
of a state court. In such proceedings, §2254(d) declares,

5Claims that state courts have incorrectly decided Miranda issues,
as Withrow v. Williams, 507 U. S. 680 (1993), confirms, are appropriately
considered in federal habeas review.
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state-court determinations of “a factual issue” “shall be pre-
sumed to be correct” absent one of the enumerated excep-
tions. This provision, added in a 1966 amendment, Act of

6Section 2254(d) lists eight exceptions to the presumption of correct-
ness. In full, 28 U. S. C. §2254(d) reads:

“In any proceeding instituted in a Federal court by an application for a
writ of habeas corpus by a person in custody pursuant to the judgment of
a State court, a determination after a hearing on the merits of a factual
issue, made by a State court of competent jurisdiction in a proceeding to
which the applicant for the writ and the State or an officer or agent thereof
were parties, evidenced by a written finding, written opinion, or other
reliable and adequate written indicia, shall be presumed to be correct,
unless the applicant shall establish or it shall otherwise appear, or the
respondent shall admit—

“(1) that the merits of the factual dispute were not resolved in the State
court hearing;

“(2) that the factfinding procedure employed by the State court was not
adequate to afford a full and fair hearing;

“(3) that the material facts were not adequately developed at the State
court hearing;

“(4) that the State court lacked jurisdiction of the subject matter or
over the person of the applicant in the State court proceeding;

“(5) that the applicant was an indigent and the State court, in depriva-
tion of his constitutional right, failed to appoint counsel to represent him
in the State court proceeding;

“(6) that the applicant did not receive a full, fair, and adequate hearing
in the State court proceeding; or

“(7) that the applicant was otherwise denied due process of law in the
State court proceeding;

“(8) or unless that part of the record of the State court proceeding in
which the determination of such factual issue was made, pertinent to a
determination of the sufficiency of the evidence to support such factual
determination, is produced as provided for hereinafter, and the Federal
court on a consideration of such part of the record as a whole concludes
that such factual determination is not fairly supported by the record:
“And in an evidentiary hearing in the proceeding in the Federal court,
when due proof of such factual determination has been made, unless the
existence of one or more of the circumstances respectively set forth in
paragraphs numbered (1) to (7), inclusive, is shown by the applicant, other-
wise appears, or is admitted by the respondent, or unless the court con-
cludes pursuant to the provisions of paragraph numbered (8) that the rec-
ord in the State court proceeding, considered as a whole, does not fairly
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Nov. 2, 1966, Pub. L. 89-711, 80 Stat. 1105-1106, received the
Court’s close attention in Miller v. Fenton, 474 U.S. 104
(1985). As the Miller Court observed, §2254(d) “was an al-
most verbatim codification of the standards delineated in
Townsend v. Sain, 372 U. S. 293 (1963), for determining when
a district court must hold an evidentiary hearing before act-
ing on a habeas petition.” Miller, 474 U. S., at 111." Town-
send counseled that, if the habeas petitioner has had in state
court “a full and fair hearing . . . resulting in reliable find-
ings,” the federal court “ordinarily should . . . accept the
facts as found” by the state tribunal. 372 U. S., at 318. Sec-
tion 2254(d) essentially “elevated [the Towmnsend Court’s]
exhortation into a mandatory presumption of correctness.”
Miller, 474 U. S., at 111-112; see also id., at 112 (emphasizing
respect appropriately accorded “a coequal state judiciary”
and citing Culombe v. Connecticut, 367 U. S. 568, 605 (1961)
(opinion of Frankfurter, J.)).

Just as Townsend’s instruction on the respect appropri-
ately accorded state-court factfindings is now captured in the
§2254(d) presumption, so we have adhered to Townsend’s
definition of the §2254(d) term “factual issue.”® The Town-

(X

send Court explained that by “‘issues of fact,”” it meant

support such factual determination, the burden shall rest upon the appli-
cant to establish by convincing evidence that the factual determination by
the State court was erroneous.”

“The list of circumstances warranting an evidentiary hearing in a fed-
eral habeas proceeding set out in H. R. Rep. No. 1384, 88th Cong., 2d Sess.,
25 (1964), is similar to the list set out in Townsend v. Sain, 372 U. S. 293,
313 (1963). The legislative history further indicates that the House Judi-
ciary Committee, in framing its recommendations, was mindful of the
Court’s recent precedent, including Towmsend. H. R. Rep. No. 1384,
supra, at 24-25. See also 1 J. Liebman & R. Hertz, Federal Habeas Cor-
pus Practice and Procedure §20.1a, pp. 537-538 (2d ed. 1994) (description
of interplay between habeas statute and Townsend).

8 Keeney v. Tamayo-Reyes, 504 U. S. 1 (1992), partially overruled Town-
send on a point not relevant here; Keeney held that a “cause-and-
prejudice” standard, rather than the “deliberate by-pass” standard, is the
correct standard for excusing a habeas petitioner’s failure to develop a
material fact in state-court proceedings. 504 U. S., at 5-6.
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“pasic, primary, or historical facts: facts ‘in the sense of a
recital of external events and the credibility of their narra-
tors....”” 372 U. S, at 309, n. 6 (quoting Brown v. Allen,
344 U. S. 443, 506 (1953) (opinion of Frankfurter, J.)). “So-
called mixed questions of fact and law, which require the
application of a legal standard to the historical-fact determi-
nations,” the Townsend Court added, “are not facts in this
sense.” 372 U.S,, at 309, n. 6.° In applying §2254(d), we
have reaffirmed that “basic, primary, or historical facts” are
the “factual issue[s]” to which the statutory presumption of
correctness dominantly relates. See, e. g., Miller, 474 U. S.,
at 112 (“[S]ubsidiary factual questions” in alleged involuntar-
iness of confession cases are subject to the §2254(d) pre-
sumption, but “the ultimate question”—requiring a “totality
of the circumstances” assessment—"“is a matter for inde-
pendent federal determination.”); Cuyler v. Sullivan, 446
U. S. 335, 342 (1980) (“mixed determination[s] of law and fact”
generally are not subject to the §2254(d) presumption of
correctness).

It must be acknowledged, however, “that the Court has
not charted an entirely clear course in this area.” Miller,
474 U. S., at 113. In regard to §2254(d), as in other con-
texts,!® the proper characterization of a question as one of

9See also Brown v. Allen, 344 U. S. 443, 507 (1953) (opinion of Frank-
furter, J.) (“Where the ascertainment of the historical facts does not dis-
pose of the claim but calls for interpretation of the legal significance of
such facts, the District Judge must exercise his own judgment on this
blend of facts and their legal values. Thus, so-called mixed questions or
the application of constitutional principles to the facts as found leave the
duty of adjudication with the federal judge.”) (citation omitted).

0 See, e. g., Cooter & Gell v. Hartmarx Corp., 496 U. S. 384, 401 (1990)
(observing in regard to appellate review of sanctions imposed under Fed.
Rule Civ. Proc. 11: “The Court has long noted the difficulty of distinguish-
ing between legal and factual issues.”); Pullman-Standard v. Swint, 456
U. 8. 273, 288 (1982) (acknowledging, in relation to appellate review of
intent determinations in Title VII cases, “the vexing nature of the distine-
tion between questions of fact and questions of law”).
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fact or law is sometimes slippery. See tbid.; Wainwright v.
Witt, 469 U. S. 412, 429 (1985) (“It will not always be easy to
separate questions of ‘fact’ from ‘mixed questions of law and
fact’ for §2254(d) purposes . ...”). Two lines of decisions
compose the Court’s §2254(d) law/fact jurisprudence.

In several cases, the Court has classified as “factual issues”
within §2254(d)’s compass questions extending beyond the
determination of “what happened.” This category notably
includes: competency to stand trial (e. g., Maggio v. Fulford,
462 U. S. 111, 117 (1983) (per curiam)); and juror impartiality
(e. g., Witt, 469 U. S., at 429; Patton v. Yount, 467 U. S. 1025,
1036 (1984); Rushen v. Spain, 464 U.S. 114, 120 (1983)).
While these issues encompass more than “basic, primary, or
historical facts,” their resolution depends heavily on the trial
court’s appraisal of witness credibility and demeanor. See,
e.g., Witt, 469 U.S., at 429 (Although the trial court is
“applying some kind of legal standard to what [it] sees and
hears,” its “predominant function in determining juror bias
involves credibility findings whose basis cannot be easily dis-
cerned from an appellate record.”). This Court has rea-
soned that a trial court is better positioned to make decisions
of this genre, and has therefore accorded the judgment of the
jurist-observer “presumptive weight.” Miller, 474 U. S., at
114 (when an “issue involves the credibility of witnesses and
therefore turns largely on an evaluation of demeanor, there
are compelling and familiar justifications for leaving the
process of applying law to fact to the trial court”).

On the other hand, the Court has ranked as issues of law
for §2254(d) purposes: the voluntariness of a confession
(Mziller, 474 U.S., at 116); the effectiveness of counsel’s
assistance (Strickland v. Washington, 466 U.S. 668, 698
(1984)); and the potential conflict of interest arising out of an
attorney’s representation of multiple defendants (Cuyler, 446
U.S., at 341-342). “What happened” issues in these cases
warranted a presumption of correctness, but the Court
declared “the ultimate question” outside §2254(d)’s domain
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because of its “uniquely legal dimension.” Mzller, 474 U. S,
at 116; see also Summner v. Mata, 455 U. S. 591, 597 (1982)
(per curiam) (“[T]he constitutionality of the pretrial iden-
tification procedures used in this case is a mixed question
of law and fact that is not governed by §2254(d).”); Brewer
v. Williams, 430 U.S. 387, 397, and n. 4, 403-404 (1977)
(waiver of Sixth Amendment right to assistance of counsel is
not a question of historical fact, but rather requires applica-
tion of constitutional principles to facts).

B

The ultimate “in custody” determination for Miranda pur-
poses, we are persuaded, fits within the latter class of cases.
Two discrete inquiries are essential to the determination:
first, what were the circumstances surrounding the interro-
gation; and second, given those circumstances,!! would a rea-
sonable person have felt he or she was not at liberty to ter-
minate the interrogation and leave. Once the scene is set
and the players’ lines and actions are reconstructed, the
court must apply an objective test to resolve “the ultimate
inquiry”: “[was] there a ‘formal arrest or restraint on free-
dom of movement’ of the degree associated with a formal
arrest.” California v. Beheler, 463 U. S. 1121, 1125 (1983)
(per curiam) (quoting Mathiason, 429 U. S., at 495). The
first inquiry, all agree, is distinctly factual. State-court
findings on these scene- and action-setting questions attract
a presumption of correctness under 28 U.S.C. §2254(d).
The second inquiry, however, calls for application of the con-
trolling legal standard to the historical facts. This ultimate

1'The “totality of the circumstances” cast of the “in custody” determi-
nation, contrary to respondents’ suggestions, does not mean deferential
review is in order. See, e.g., Miller v. Fenton, 474 U. S. 104, 117 (1985)
(state-court determination “whether, under the totality of the circum-
stances, the confession was obtained in a manner consistent with the
Constitution” qualifies for independent review by federal habeas court).
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determination, we hold, presents a “mixed question of law
and fact” qualifying for independent review.

The practical considerations that have prompted the Court
to type questions like juror bias and competency as “factual
issue[s],” and therefore governed by §2254(d)’s presumption
of correctness, are not dominant here. As this case illus-
trates, the trial court’s superior capacity to resolve cred-
ibility issues is not dispositive of the “in custody” inquiry.!?
Credibility determinations, as in the case of the alleged
involuntariness of a confession, see Miller, 474 U. S., at 112,
may sometimes contribute to the establishment of the histor-
ical facts and thus to identification of the “totality of the
circumstances.” But the crucial question entails an evalu-
ation made after determination of those circumstances: if
encountered by a “reasonable person,” would the identified
circumstances add up to custody as defined in Miranda?*?

12 As earlier observed, see supra, at 105, the trial court decided Thomp-
son’s motion to suppress his September 15 statements on the papers sub-
mitted without holding an evidentiary hearing.

3 Respondents observe that “reasonable person” assessments, most
prominently to gauge negligence in personal injury litigation, fall within
the province of fact triers. See, e.g., Cooter & Gell, 496 U.S., at 402
(negligence determinations “generally reviewed deferentially”); McAllis-
ter v. United States, 348 U. S. 19, 20-23 (1954) (District Court finding of
negligence was not “clearly erroneous”); 9A C. Wright & A. Miller, Federal
Practice and Procedures § 2590 (2d ed. 1995). Traditionally, our legal sys-
tem has entrusted negligence questions to jurors, inviting them to apply
community standards. See W. Keeton, D. Dobbs, R. Keeton, & D. Owen,
Prosser and Keeton on Law of Torts § 37, pp. 235-237 (5th ed. 1984). For
that reason, “[t]he question usually is said to be one of fact,” although “it
should be apparent that the function of the jury in fixing the standard
differs from that of the judge only in that it cannot be reduced to anything
approaching a definite rule.” Id., at 237.

Judges alone make “in custody” assessments for Miranda purposes, and
they do so with a view to identifying recurrent patterns, and advancing
uniform outcomes. If they cannot supply “a definite rule,” they nonethe-
less can reduce the area of uncertainty. See, e. g., Illinois v. Perkins, 496
U. S. 292, 296 (1990) (Miranda warnings not required prior to questioning
of incarcerated individual by undercover agent because suspect, unaware
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See Berkemer v. McCarty, 468 U. S. 420, 442 (1984) (court
must assess “how a reasonable man in the suspect’s position
would have understood his situation”); cf. Miller, 474 U. S.,
at 116-117 (“[Alssessments of credibility and demeanor are
not crucial to the proper resolution of the ultimate issue
of ‘voluntariness.’”).

Unlike the voir dire of a juror, Patton, 467 U. S., at 1038,
or the determination of a defendant’s competency, Maggio,
462 U. S., at 117, which “take[s] place in open court on a full
record,” Miller, 474 U.S., at 117, the trial court does not
have a first-person vantage on whether a defendant was “in
custody” for Miranda purposes. See 474 U. S., at 117 (police
interrogations yielding confessions ordinarily occur, not in
court, but in an “inherently more coercive environment”).
Furthermore, in fathoming the state of mind of a potential
juror or a defendant in order to answer the questions, “Is
she free of bias?,” “Is he competent to stand trial?,” the trial
court makes an individual-specific decision, one unlikely to
have precedential value.'* In contrast, “in custody” deter-
minations do guide future decisions.® We thus conclude

of police presence, is not coerced); Berkemer v. McCarty, 468 U. S. 420,
436-439 (1984) (nature of suspected offense is irrelevant to duty to admin-
ister Miranda warnings); Oregon v. Mathiason, 429 U. S. 492, 495-496
A977) (per curiam) (fact that interrogation occurs at police station does
not, in itself, require Miranda warnings).

14Tn other contexts, we have similarly concluded that the likely absence
of precedential value cuts against requiring plenary appellate review of a
district court’s determination. For example, in Cooter & Gell v. Hart-
marx Corp., a decision confirming that the abuse-of-discretion standard
applies to appellate review of sanctions under Federal Rule of Civil Proce-
dure 11, we observed that plenary review would likely “‘fail to produce
the normal law-clarifying benefits that come from an appellate decision on
a question of law . ...”” 496 U. S, at 404 (quoting Pierce v. Underwood,
487 U. S. 552, 561 (1988)).

15 See, e. g., Stansbury v. California, 511 U. S. 318, 322-324 (1994) (per
curiam) (review of precedent demonstrated a “well settled” principle:
officer’s undisclosed, subjective belief that person questioned is a suspect
is irrelevant to objective “in custody” determination); Pemnsylvania
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that once the historical facts are resolved, the state court is
not “in an appreciably better position than the federal habeas
court to make [the ultimate] determination” of the consis-
tency of the law enforcement officer’s conduct with the fed-
eral Miranda warning requirement. See 474 U. S., at 117.

Notably, we have treated the “in custody” question as one
of law when States complained that their courts had errone-
ously expanded the meaning of “custodial interrogation.”
See Beheler, 463 U. S., at 1121-1125 (summarily reversing
California Court of Appeal’s judgment that respondent was
“in custody”); Mathiason, 429 U. S., at 494-496 (summarily
reversing Oregon Supreme Court’s determination that re-
spondent was “in custody”); cf. Oregon v. Hass, 420 U. S. 714,
719 (1975) (“[A] State may not impose . . . greater restrictions
[on police activity] as a matter of federal constitutional law
when this Court specifically refrains from imposing them.”).
It would be anomalous to type the question differently when
an individual complains that the state courts had errone-
ously constricted the circumstances that add up to an “in
custody” conclusion.

Classifying “in custody” as a determination qualifying for
independent review should serve legitimate law enforcement
interests as effectively as it serves to ensure protection of
the right against self-incrimination. As our decisions bear
out, the law declaration aspect of independent review poten-
tially may guide police, unify precedent, and stabilize the
law. See, e. g., Berkemer, 468 U. S., at 436-439 (routine traf-
fic stop—typically temporary, brief, and public—does not
place driver “in custody” for Miranda warning purposes);
see also Monaghan, Constitutional Fact Review, 85 Colum.
L. Rev. 229, 273-276 (1985) (“norm elaboration occurs best
when the Court has power to consider fully a series of closely

v. Bruder, 488 U.S. 9, 11 (1988) (per curiam) (summary reversal appro-
priate because state-court decision was contrary to rule of Berkemer v.
McCarty, 468 U. S. 420 (1984), that ordinary traffic stops do not involve
“custody” for purposes of Miranda).
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related situations”; case-by-case elaboration when a constitu-
tional right is implicated may more accurately be described
as law declaration than as law application).
* *k *k

Applying §2254(d)’s presumption of correctness to the
Alaska court’s “in custody” determination, both the District
Court and the Court of Appeals ruled that Thompson was
not “in custody” and thus not entitled to Miranda warnings.
Because we conclude that state-court “in custody” determi-
nations warrant independent review by a federal habeas
court, the judgment of the United States Court of Appeals
for the Ninth Circuit is vacated, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE joins,
dissenting.

Carl Thompson murdered his ex-wife, stabbing her 29
times. He then wrapped her body in chains and a bedspread
and tossed the corpse into a water-filled gravel pit. As part
of their investigation, police officers in Fairbanks, Alaska,
questioned Thompson about his role in the murder, and
Thompson confessed. Thompson was repeatedly told that
he could leave the interview and was, in fact, permitted to
leave at the close of questioning. I believe that the Alaska
trial judge—who first decided this question almost a decade
ago—was in a far better position than a federal habeas court
to determine whether Thompson was “in custody” for pur-
poses of Miranda v. Arizona, 384 U. S. 436 (1966). So long
as that judgment finds fair support in the record, I would
presume that it is correct. I dissent.

To determine whether a person is “in custody” under
Miranda, “a court must examine all of the circumstances
surrounding the interrogation, but ‘the ultimate inquiry is
simply whether there [was] a “formal arrest or restraint on
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freedom of movement” of the degree associated with a formal
arrest.”” Stansbury v. California, 511 U. S. 318, 322 (1994)
(quoting California v. Beheler, 463 U. S. 1121, 1125 (1983)
(per curiam), quoting in turn Oregon v. Mathiason, 429 U. S.
492, 495 (1977) (per curiam)). “‘[T]he only relevant in-
quiry is how a reasonable man in the suspect’s position would
have understood his situation.”” 511 U. S,, at 324 (quoting
Berkemer v. McCarty, 468 U. S. 420, 442 (1984)).

I agree with the majority that a legal standard must be
applied by a state trial judge in making the Miranda custody
inquiry. In light of our more recent decisions applying
§ 2254(d), however, I do not agree that the standards articu-
lated in Towmnsend v. Sain, 372 U. S. 293 (1963), overruled in
part by Keeney v. Tamayo-Reyes, 504 U.S. 1, 5 (1992), for
distinguishing factual issues from mixed questions of law and
fact, dictate a result either way in this case. See, e.g.,
Wainwright v. Witt, 469 U. S. 412, 429 (1985) (juror bias de-
termination is a question of fact, even though “[t]he trial
judge is of course applying some kind of legal standard to
what he sees and hears”); Patton v. Yount, 467 U. S. 1025,
1037, n. 12 (1984) (juror bias is a question of fact although
“[t]here are, of course, factual and legal questions to be con-
sidered in deciding whether a juror is qualified”). Because
the Miranda custody issue “falls somewhere between a pris-
tine legal standard and a simple historical fact,” we must
decide, “as a matter of the sound administration of justice,
[which] judicial actor is better positioned . . . to decide the
issue in question.” Miller v. Fenton, 474 U.S. 104, 114
(1985).

The state trial judge is, in my estimation, the best-
positioned judicial actor to decide the relatively straightfor-
ward and fact-laden question of Miranda custody. See Cali-
fornia v. Beheler, supra, at 1128 (STEVENS, J., dissenting)
(state “courts are far better equipped than we are to assess
the police practices that are highly relevant to the determi-
nation whether particular circumstances amount to custodial
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interrogation”). In making the custody determination, the
state trial judge must consider a complex of diverse and
case-specific factors in an effort to gain an overall sense of
the defendant’s situation at the time of the interrogation.
These factors include, at a minimum, the location, timing, and
length of the interview, the nature and tone of the question-
ing, whether the defendant came to the place of questioning
voluntarily, the use of physical contact or physical restraint,
and the demeanor of all of the key players, both during the
interview and in any proceedings held in court. In assess-
ing all of these facts, the state trial judge will often take
live testimony, consider documentary evidence, and listen to
audiotapes or watch videotapes of the interrogation. Assess-
ments of credibility and demeanor are crucial to the ultimate
determination, for the trial judge will often have to weigh
conflicting accounts of what transpired. The trial judge is
also likely to draw inferences, which are similarly entitled to
deference, from “physical or documentary evidence or . . .
other facts.” Anderson v. Bessemer City, 470 U. S. 564, 574
(1985). The Miranda custody inquiry is thus often a matter
of “shades and degrees,” Withrow v. Williams, 507 U. S. 680,
712 (1993) (O’CONNOR, J., concurring in part and dissenting
in part), that requires the state trial judge to make any
number of “‘fact-intensive, close calls.”” Cooter & Gell v.
Hartmarx Corp., 496 U. S. 384, 404 (1990) (citation omitted).

The majority is quite right that the test contains an objec-
tive component—how a “reasonable man in the suspect’s po-
sition would have understood his situation,” Stansbury v.
California, supra, at 324—but this alone cannot be disposi-
tive of whether the determination should be reviewed defer-
entially. See, e. g., Cooter & Gell v. Hartmarx Corp., supra,
at 402 (Rule 11 and negligence determinations, both of which
involve objective tests, are subject to deferential review).
“['T]he line between pure facts ... and . .. the application to
them of a legal standard that is as non-technical—as com-
monsensical—as reasonableness is a faint one.” United
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States v. Humphrey, 34 F. 3d 551, 559 (CA7 1994) (Posner,
C. J, concurring). It distorts reality to say that all of the
subtle, factbound assessments that go into determining what
it was like to be in the suspect’s shoes simply go out the
window when it comes time for the “ultimate inquiry,” ante,
at 112, of how a reasonable person would have assessed the
situation. “The state trial court [is] in the unique position,
after observing [the defendant] and listening to the evidence
presented at trial, to determine whether a reasonable person
in [defendant’s] position would have felt free to leave the po-
lice station.” Purvis v. Dugger, 932 F. 2d 1413, 1419 (CA11
1991), cert. denied, 503 U. S. 940 (1992). It is only in light of
these case-specific determinations that the reasonable person
test can be meaningfully applied. See Cooter & Gell v.
Hartmarx Corp., supra, at 402 (“Familiar with the issues and
litigants, the [trial] court is better situated than the court of
appeals to marshal the pertinent facts and apply the fact-
dependent legal standard”).

For these reasons, I have no doubt that the state trier of
fact is best situated to put himself in the suspect’s shoes, and
consequently is in a better position to determine what it
would have been like for a reasonable man to be in the sus-
pect’s shoes. Federal habeas courts, often reviewing the
cold record as much as a decade after the initial determina-
tion, are in an inferior position to make this assessment.
Though some of the state court’s factual determinations may,
perhaps, be reflected on the record, many of the case-specific
assessments that underlie the state trial judge’s ultimate de-
termination are subtle, difficult to reduce to writing, and un-
likely to be preserved in any meaningful way for review on
appeal. “State courts are fully qualified to identify constitu-
tional error and evaluate its prejudicial effect.” Brecht v.
Abrahamson, 507 U. S. 619, 636 (1993). “Absent indication
to the contrary, state courts should be presumed to have ap-
plied federal law as faithfully as federal courts.” Withrow
v. Williams, supra, at 723 (SCALIA, J., concurring in part and
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dissenting in part). We insult our colleagues in the States
when we imply, as we do today, that state judges are not
sufficiently competent and reliable to make a decision as
straightforward as whether a person was in custody for pur-
poses of Miranda. See 507 U. S., at 714 (O’CONNOR, J., con-
curring in part and dissenting in part) (“We can depend on
law enforcement officials to administer [Miranda] warnings
in the first instance and the state courts to provide a remedy
when law enforcement officers err”).!

I also see no reason to remand this case to the Ninth Cir-
cuit for further analysis. There is no dispute that Thompson
came to the police station voluntarily. There is no dispute
that he was repeatedly told he could leave the police station
at any time. And it is also clear that he left the police sta-
tion freely at the end of the interrogation. In California v.
Beheler, 463 U. S. 1121 (1983) (per curiam), we held that a
person is not in custody if “the suspect is not placed under
arrest, voluntarily comes to the police station, and is allowed
to leave unhindered by police after a brief interview.” Ibid.
And in Oregon v. Mathiason, 429 U. S. 492 (1977) (per cu-
riam), we found it “clear” that the defendant was not in
Miranda custody where he “came voluntarily to the police

!The majority believes that federal oversight of state-court custody
judgments is necessary to “advancle] uniform outcomes,” and when that
cannot be achieved, to “reduce the area of uncertainty.” Amnte, at 113,
n. 13. While uniformity of outcome is a virtue worth pursuing generally,
we determined in a line of cases beginning with Teague v. Lane, 489 U. S.
288 (1989) (plurality opinion), that on habeas, uniformity must give way to
concerns of comity and finality. See id., at 310 (“The ‘costs imposed upon
the State[s] by retroactive application of new rules of constitutional law on
habeas corpus . . . generally far outweigh the benefits of this application’”)
(quoting Solem v. Stumes, 465 U. S. 638, 6564 (1984) (Powell, J., concurring
in judgment)). Federal habeas review is not the time for fine-tuning con-
stitutional rules of criminal procedure at the expense of valid state convic-
tions based on reasonable applications of then-existing law. See Butler v.
McKellar, 494 U. S. 407, 414 (1990) (“The ‘new rule’ principle . . . validates
reasonable, good-faith interpretations of existing precedents made by
state courts”).
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station, . . . was immediately informed that he was not under
arrest,” and “[aJt the close of a Y2-hour interview . . . did in
fact leave the police station without hindrance.” Id., at 495;
see also ibid. (“Nor is the requirement of warnings to be
imposed simply because the questioning takes place in the
station house, or because the questioned person is one whom
the police suspect”). Because Thompson cannot establish
a Miranda violation even under de movo review, I would
resolve that question now, and avoid putting the State of
Alaska to the uncertainty and expense of defending for the
sixth time in nine years an eminently reasonable judgment
secured against a confessed murderer.?
I respectfully dissent.

2To the extent Thompson’s claim has any merit at all, it seems certain
that relief is barred by our decision in Teague v. Lane, supra, at 301, 310
(plurality opinion), and its progeny. “The interests in finality, predictabil-
ity, and comity underlying our new rule jurisprudence may be undermined
to an equal degree by the invocation of a rule that was not dictated by
precedent as by the application of an old rule in a manner that was not
dictated by precedent.” Stringer v. Black, 503 U. S. 222, 228 (1992). In
this case, it is clear that “granting the relief sought would create a new
rule because the prior decision is applied in a novel setting, thereby ex-
tending the precedent.” Ibid. In light of Beheler and Mathiason, the
State’s judgment was, at the very least, reasonable. And “Teague insu-
lates on habeas review the state courts’ ‘ “reasonable, good-faith interpre-
tations of existing precedents.”’”  Wright v. West, 505 U. S. 277, 292, n. 8
(1992) (opinion of THOMAS, J.) (quoting Sawyer v. Smith, 497 U. S. 227, 234
(1990), quoting in turn Butler v. McKellar, supra, at 414).
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LOUISIANA ». MISSISSIPPI ET AL.

ON BILL OF COMPLAINT

No. 121, Orig. Decided October 31, 1995—Decree entered
December 4, 1995

Decree entered.
Opinion reported: Ante, p. 22.

DECREE

This cause having come on to be heard on the Report of
the Special Master heretofore appointed by the Court, and
the exceptions filed thereto, and having been argued by
counsel for the several parties, and this Court having stated
its conclusions in its opinion announced on October 31, 1995,
ante, p. 22, and having considered the positions of the
respective parties as to the terms of the decree, IT IS
HEREBY ORDERED, ADJUDGED, AND DECREED
AS FOLLOWS:

1. The boundary between the State of Louisiana and the
State of Mississippi along the Mississippi River between
North Latitude 32° 49" 25" and North Latitude 32° 44’ lies
along the line described as follows:

Beginning at Pt. 1 at North Latitude 32° 49’ 25" and
West Longitude 91° 09’ 27”; thence to Pt. 2, Latitude 32°
49" and Longitude 91° 09’ 34”; thence to Pt. 3, Latitude
32° 49" 47" and Longitude 91° 09’ 37"; thence to Pt. 4,
Latitude 32° 48" 30" and Longitude 91° 09’ 39”; thence
to Pt. 5, Latitude 32° 48’ and Longitude 91° 09" 47";
thence to Pt. 6, Latitude 32° 47’ 18" and Longitude 91°
09" 517; thence to Pt. 7, Latitude 32° 47" 6” and Longi-
tude 91° 09’ 54”; thence to Pt. 8, Latitude 32° 47" and
Longitude 91° 09’ 59”; thence to Pt. 9, Latitude 32° 46’
50" and Longitude 91° 10" 7"; thence to Pt. 10, Latitude
32° 46’ 35" and Longitude 91° 10’ 14"; thence to Pt. 11,
Latitude 32° 46" 20" and Longitude 91° 10’ 16”"; thence
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to Pt. 12, Latitude 32° 46" and Longitude 91° 10" 18";
thence to Pt. 13, Latitude 32° 45" 45" and Longitude 91°
10" 20"; thence to Pt. 14, Latitude 32° 45" 30" and Longi-
tude 91° 10’ 18"; thence to Pt. 15, Latitude 32° 45’ 15"
and Longitude 91° 10’ 12"; thence to Pt. 16, Latitude 32°
45" and Longitude 91° 10’ 01”; thence to Pt. 17, Latitude
32° 44’ 45" and Longitude 91° 09’ 49", thence to Pt. 18,
Latitude 32° 44" 30" and Longitude 91° 09’ 38"; thence
to Pt. 19, Latitude 32° 44’ 23" and Longitude 91° 09" 30";
thence to Pt. 20, Latitude 32° 44’ 15" and Longitude 91°
09’ 18"; thence to Pt. 21, Latitude 32° 44’ 07" and Lon-
gitude 91° 09'; thence to Pt. 22, Latitude 32° 44’ and
Longitude 91° 08’ 44".

2. The State of Louisiana’s prayer that the claim of title
by defendants Julia Donelson Houston, et al., in and to the
lands and water bottoms lying between the Mississippi River
on the east and the Louisiana-Mississippi boundary line as
fixed in the preceding paragraph on the west be canceled and
forever held for naught is DENIED.

3. The Court retains jurisdiction to entertain such further
proceedings, enter such orders and issue such writs as may
from time to time be deemed necessary or advisable to give
proper force and effect to this decree or to effectuate the
rights of the parties in the premises.
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THINGS REMEMBERED, INC. v. PETRARCA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 94-1530. Argued October 2, 1995—Decided December 5, 1995

Respondent commenced this action in Ohio state court to collect rent
allegedly owed by Child World, Inc., under two commercial leases and
to enforce Cole National Corporation’s guarantee of Child World’s per-
formance under the leases. After Child World filed a Chapter 11 bank-
ruptey petition, Cole’s successor in interest, petitioner here, removed
the action to federal court under the bankruptcy removal statute, 28
U.S. C. §1452(a), and the general federal removal statute, §1441(a).
The Bankruptcy Court held that the removal was timely and proper,
and that it had jurisdiction. The District Court reversed and, in effect,
remanded the case to state court, holding that the removal was untimely
under §§ 1441(a) and 1452(a) and that the Bankruptcy Court lacked juris-
diction. The Sixth Circuit dismissed petitioner’s appeal for lack of
jurisdiction, holding that §§1447(d) and 1452(b) barred appellate review
of the District Court’s remand order.

Held: If an order remands a removed bankruptcy case to state court be-
cause of a timely raised defect in removal procedure or lack of subject-
matter jurisdiction, a court of appeals lacks jurisdiction to review the
order under §1447(d). That section, a provision of the general removal
statute, bars appellate review of any “order remanding a case to the
State court from which it was removed.” Under Thermtron Products,
Inc. v. Hermansdorfer, 423 U. S. 336, 345-346, § 1447(d) must be read in
pari materia with § 1447(c), so that only remands based on the grounds
recognized by § 1447(c), i. e., a timely raised defect in removal procedure
or lack of subject-matter jurisdiction, are immune from review under
§1447(d). Section 1447(d) bars review here, since the District Court’s
order remanded the case to “the State court from which it was re-
moved,” and untimely removal is precisely the type of removal defect
contemplated by §1447(c). The same conclusion pertains regardless of
whether the case was removed under §1441(a) or §1452(a). Section
1447(d) applies “not only to remand[s] . . . under [the general removal
statute], but to orders of remand made in cases removed under any
other statutes.” United States v. Rice, 327 U.S. 742, 752 (emphasis
added). Moreover, there is no indication that Congress intended § 1452
to be the exclusive provision governing removals and remands in bank-
ruptey or to exclude bankruptcy cases from §1447(d)’s coverage. Al-



Cite as: 516 U. S. 124 (1995) 125

Opinion of the Court

though § 1452(b) expressly precludes review of certain remand decisions
in bankruptey cases, there is no reason §§1447(d) and 1452 cannot com-
fortably coexist in the bankruptey context. The court must, therefore,
give effect to both. Pp. 127-129.

65 F. 3d 169, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court. KENNEDY,
J., filed a concurring opinion, in which GINSBURG, J., joined, post, p. 129.
GINSBURG, J., filed a concurring opinion, in which STEVENS, J., joined,
post, p. 131.

Steven D. Cundra argued the cause for petitioner. With
him on the briefs were Patricia L. Taylor, Dean D. Gamin,
and Mark A. Gamin.

John C. Weisensell argued the cause for respondent.
With him on the brief were Andrew R. Duff and Jack
Morrison, Jr.*

JUSTICE THOMAS delivered the opinion of the Court.

We decide in this case whether a federal court of appeals
may review a district court order remanding a bankruptey
case to state court on grounds of untimely removal.

I

Respondent commenced this action in March 1992 by filing
a four-count complaint against Child World, Inec., and Cole
National Corporation in the Court of Common Pleas in Sum-
mit County, Oh