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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
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Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S,
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Respondent was arrested by Phoenix police during a routine traffic stop
when a patrol car’s computer indicated that there was an outstanding
misdemeanor warrant for his arrest. A subsequent search of his car
revealed a bag of marijuana, and he was charged with possession. Re-
spondent moved to suppress the marijuana as the fruit of an unlawful
arrest, since the misdemeanor warrant had been quashed before his ar-
rest. The trial court granted the motion, but the Court of Appeals
reversed on the ground that the exclusionary rule’s purpose would not
be served by excluding evidence obtained because of an error by em-
ployees not directly associated with the arresting officers or their police
department. In reversing, the Arizona Supreme Court rejected the
distinction between clerical errors committed by law enforcement per-
sonnel and similar mistakes by court employees and predicted that the
exclusionary rule’s application would serve to improve the efficiency of
criminal justice system recordkeepers.

Held:

1. This Court has jurisdiction to review the State Supreme Court’s
decision. Under Michigan v. Long, 463 U. S. 1032, when a state-court
decision fairly appears to rest primarily on federal law, or to be inter-
woven with federal law, and when the adequacy and independence of
any possible state-law ground is not clear from the opinion’s face, this
Court will accept as the most reasonable explanation that the state
court decided the case the way it did because it believed that federal
law required it to do so. This standard for determining whether a

1
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state-court decision rests upon an adequate and independent state
ground was adopted (1) to obviate the unsatisfactory and intrusive prac-
tice of requiring state courts to clarify their decisions to this Court’s
satisfaction and (2) to provide state judges with a clearer opportunity
to develop state jurisprudence unimpeded by federal interference and
yet preserve the federal law’s integrity. Michigan properly serves its
purpose and should not be disturbed. State courts are free both to
interpret state constitutional provisions to accord greater protection to
individual rights than do similar provisions of the United States Consti-
tution and to serve as experimental laboratories. However, in cases
where they interpret the United States Constitution, they are not free
from the final authority of this Court. In this case, the State Supreme
Court based its decision squarely upon its interpretation of federal law
when it discussed the appropriateness of applying the exclusionary rule,
and it offered no plain statement that its references to federal law were
being used only for the purpose of guidance and did not compel the
result reached. Pp. 6-10.

2. The exclusionary rule does not require suppression of evidence
seized in violation of the Fourth Amendment where the erroneous infor-
mation resulted from clerical errors of court employees. The exclusion-
ary rule is a judicially created remedy designed to safeguard against
future violations of Fourth Amendment rights through its deterrent
effect. However, the issue of exclusion is separate from whether the
Amendment has been violated. The Amendment does not expressly
preclude the use of evidence obtained in violation of its commands, and
exclusion is appropriate only where the rule’s remedial objectives are
thought most efficaciously served. The same framework that this
Court used in United States v. Leon, 468 U. S. 897, to determine that
there was no sound reason to apply the exclusionary rule as a means of
deterring misconduct on the part of judicial officers responsible for issu-
ing search warrants applies in this case. The exclusionary rule was
historically designed as a means of deterring police misconduct, not mis-
takes by court employees. See id., at 916. In addition, respondent
offers no evidence that court employees are inclined to ignore or subvert
the Fourth Amendment or that lawlessness among these actors requires
application of the extreme sanction of exclusion. See ibid. In fact, the
Justice Court Clerk testified that this type of error occurred only once
every three or four years. Finally, there is no basis for believing that
application of the exclusionary rule will have a significant effect on court
employees responsible for informing the police that a warrant has been
quashed. Since they are not adjuncts to the law enforcement team en-
gaged in ferreting out crime, they have no stake in the outcome of par-
ticular prosecutions. Application of the exclusionary rule also could not
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be expected to alter an arresting officer’s behavior, since there is no
indication that the officer here was not acting reasonably when he relied
upon the computer record. Pp. 10-16.

177 Ariz. 201, 866 P. 2d 869, reversed and remanded.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’CoN-
NOR, SCALIA, KENNEDY, SOUTER, THOMAS, and BREYER, JJ., joined.
(O’CONNOR, J., filed a concurring opinion, in which SOUTER and BREYER,
JJ., joined, post, p. 16. SOUTER, J., filed a concurring opinion, in which
BREYER, J.,, joined, post, p. 18. STEVENS, J., filed a dissenting opinion,
post, p. 18. GINSBURG, J., filed a dissenting opinion, in which STEVENS,
J., joined, post, p. 23.

Gerald R. Grant argued the cause and filed briefs for
petitioner.

Carol A. Carrigan argued the cause and filed a brief for
respondent.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

This case presents the question whether evidence seized
in violation of the Fourth Amendment by an officer who

*Briefs of amici curiae urging reversal were filed for the United States
by Solicitor General Days, Assistant Attorney General Harris, Deputy
Solicitor General Bryson, and Jeffrey P. Minear; for the State of Florida
et al. by Robert A. Butterworth, Attorney General of Florida, and Michael
J. Neimand, Assistant Attorney General, and by the Attorneys General
for their respective jurisdictions as follows: James H. Evans of Alabama,
Bruce M. Botelho of Alaska, Larry EchoHawk of Idaho, Pamela Carter of
Indiana, Robert T. Stephan of Kansas, Chris Gorman of Kentucky, Scott
Harshbarger of Massachusetts, Joseph P. Mazurek of Montana, Lee Fisher
of Ohio, T" Travis Medlock of South Carolina, Jeffrey L. Amestoy of Ver-
mont, and James S. Gilmore III of Virginia; for Americans for Effective
Law Enforcement, Inc., et al. by Richard M. Weintraub, William C.
O’Malley, Bernard J. Farber, Fred E. Inbau, Wayne W. Schmidt, and
James P. Manak,; and for the Washington Legal Foundation et al. by Paul
J. Larkin, Jr., Daniel J. Popeo, and Paul D. Kamenar.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Steven R. Shapiro; and for the National
Association of Criminal Defense Lawyers by Ephraim Margolin and
Barry P. Helft.
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acted in reliance on a police record indicating the existence
of an outstanding arrest warrant—a record that is later de-
termined to be erroneous—must be suppressed by virtue of
the exclusionary rule regardless of the source of the error.
The Supreme Court of Arizona held that the exclusionary
rule required suppression of evidence even if the erroneous
information resulted from an error committed by an em-
ployee of the office of the Clerk of Court. We disagree.

In January 1991, Phoenix police officer Bryan Sargent ob-
served respondent Isaac Evans driving the wrong way on a
one-way street in front of the police station. The officer
stopped respondent and asked to see his driver’s license.
After respondent told him that his license had been sus-
pended, the officer entered respondent’s name into a com-
puter data terminal located in his patrol car. The computer
inquiry confirmed that respondent’s license had been sus-
pended and also indicated that there was an outstanding mis-
demeanor warrant for his arrest. Based upon the outstand-
ing warrant, Officer Sargent placed respondent under arrest.
While being handcuffed, respondent dropped a hand-rolled
cigarette that the officers determined smelled of marijuana.
Officers proceeded to search his car and discovered a bag of
marijuana under the passenger’s seat.

The State charged respondent with possession of mari-
juana. When the police notified the Justice Court that they
had arrested him, the Justice Court discovered that the ar-
rest warrant previously had been quashed and so advised
the police. Respondent argued that because his arrest was
based on a warrant that had been quashed 17 days prior to
his arrest, the marijuana seized incident to the arrest should
be suppressed as the fruit of an unlawful arrest. Respond-
ent also argued that “[t]he ‘good faith’ exception to the exclu-
sionary rule [was] inapplicable . . . because it was police error,
not judicial error, which caused the invalid arrest.” App. 5.

At the suppression hearing, the Chief Clerk of the Justice
Court testified that a Justice of the Peace had issued the



Cite as: 514 U. S. 1 (1995) 5

Opinion of the Court

arrest warrant on December 13, 1990, because respondent
had failed to appear to answer for several traffic violations.
On December 19, 1990, respondent appeared before a pro tem
Justice of the Peace who entered a notation in respondent’s
file to “quash warrant.” Id., at 13.

The Chief Clerk also testified regarding the standard court
procedure for quashing a warrant. Under that procedure a
justice court clerk calls and informs the warrant section of
the Sheriff’s Office when a warrant has been quashed. The
Sheriff’s Office then removes the warrant from its computer
records. After calling the Sheriff’s Office, the clerk makes
a note in the individual’s file indicating the clerk who made
the phone call and the person at the Sheriff’s Office to whom
the clerk spoke. The Chief Clerk testified that there was no
indication in respondent’s file that a clerk had called and noti-
fied the Sheriff’s Office that his arrest warrant had been
quashed. A records clerk from the Sheriff’s Office also tes-
tified that the Sheriff’s Office had no record of a telephone
call informing it that respondent’s arrest warrant had been
quashed. Id., at 42-43.

At the close of testimony, respondent argued that the evi-
dence obtained as a result of the arrest should be suppressed
because “the purposes of the exclusionary rule would be
served here by making the clerks for the court, or the clerk
for the Sheriff’s office, whoever is responsible for this mis-
take, to be more careful about making sure that warrants
are removed from the records.” Id., at 47. The trial court
granted the motion to suppress because it concluded that the
State had been at fault for failing to quash the warrant.
Presumably because it could find no “distinction between
State action, whether it happens to be the police department
or not,” id., at 52, the trial court made no factual finding as
to whether the Justice Court or Sheriff’s Office was responsi-
ble for the continued presence of the quashed warrant in the
police records.
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A divided panel of the Arizona Court of Appeals reversed
because it “believe[d] that the exclusionary rule [was] not
intended to deter justice court employees or Sheriff’s Office
employees who are not directly associated with the arresting
officers or the arresting officers’ police department.” 172
Ariz. 314, 317, 836 P. 2d 1024, 1027 (1992). Therefore, it
concluded, “the purpose of the exclusionary rule would not
be served by excluding the evidence obtained in this case.”
Ibid.

The Arizona Supreme Court reversed. 177 Ariz. 201, 866
P. 2d 869 (1994). The court rejected the “distinction drawn
by the court of appeals . . . between clerical errors committed
by law enforcement personnel and similar mistakes by court
employees.” Id., at 203, 866 P. 2d, at 871. The court pre-
dicted that application of the exclusionary rule would “hope-
fully serve to improve the efficiency of those who keep rec-
ords in our criminal justice system.” Id., at 204, 866 P. 2d,
at 872. Finally, the court concluded that “[e]ven assuming
that deterrence is the principal reason for application of the
exclusionary rule, we disagree with the court of appeals that
such a purpose would not be served where carelessness by a
court clerk results in an unlawful arrest.” Ibid.

We granted certiorari to determine whether the exclusion-
ary rule requires suppression of evidence seized incident to
an arrest resulting from an inaccurate computer record, re-
gardless of whether police personnel or court personnel were
responsible for the record’s continued presence in the police
computer. 511 U. S. 1126 (1994).! We now reverse.

We first must consider whether we have jurisdiction to
review the Arizona Supreme Court’s decision. Respondent
argues that we lack jurisdiction under 28 U. S. C. § 1257 be-
cause the Arizona Supreme Court never passed upon the

! Petitioner has conceded that respondent’s arrest violated the Fourth
Amendment. Brief for Petitioner 10. We decline to review that determi-
nation. Cf. United States v. Leon, 468 U. S. 897, 905 (1984); Illinois v.
Krull, 480 U. S. 340, 357, n. 13 (1987).
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Fourth Amendment issue and instead based its decision on
the Arizona good-faith statute, Ariz. Rev. Stat. Ann. §13-
3925 (1993), an adequate and independent state ground. In
the alternative, respondent asks that we remand to the Ari-
zona Supreme Court for clarification.

In Michigan v. Long, 463 U. S. 1032 (1983), we adopted a
standard for determining whether a state-court decision
rested upon an adequate and independent state ground.
When “a state court decision fairly appears to rest primarily
on federal law, or to be interwoven with the federal law, and
when the adequacy and independence of any possible state
law ground is not clear from the face of the opinion, we will
accept as the most reasonable explanation that the state
court decided the case the way it did because it believed that
federal law required it to do so.” Id., at 1040-1041. We
adopted this practice, in part, to obviate the “unsatisfactory
and intrusive practice of requiring state courts to clarify
their decisions to the satisfaction of this Court.” Id., at
1041. We also concluded that this approach would “provide
state judges with a clearer opportunity to develop state
jurisprudence unimpeded by federal interference, and yet
will preserve the integrity of federal law.” Ibid.

JUSTICE GINSBURG would overrule Michigan v. Long,
supra, because she believes that the rule of that case “im-
pedes the States’ ability to serve as laboratories for testing
solutions to novel legal problems.” Post, at 24.2 The opin-

2JUSTICE GINSBURG certainly is correct when she notes that “‘[slince
Long, we repeatedly have followed [its] “plain statement” requirement.””
Post, at 33 (quoting Harris v. Reed, 489 U. S. 255, 261, n. 7 (1989) (opinion
of Blackmun, J.)); see also Illinois v. Rodriguez, 497 U. S. 177, 182 (1990)
(opinion of SCALIA, J.); Pennsylvania v. Muniz, 496 U. S. 582, 588, n. 4
(1990) (opinion of Brennan, J.); Maryland v. Garrison, 480 U. S. 79, 83-84
(1987) (opinion of STEVENS, J.); Caldwell v. Mississippi, 472 U. S. 320, 327
328 (1985) (opinion of Marshall, J.); California v. Carney, 471 U. S. 386,
389, n. 1 (1985) (opinion of Burger, C. J.); Ohio v. Johnson, 467 U. S. 493,
497-498, n. 7 (1984) (opinion of REHNQUIST, J.); Oliver v. United States,
466 U.S. 170, 175-176, n. 5 (1984) (opinion of Powell, J.); cf. Coleman



8 ARIZONA v». EVANS

Opinion of the Court

ion in Long describes the 60-year history of the Court’s dif-
fering approaches to the determination whether the judg-
ment of the highest court of a State rested on federal or
nonfederal grounds. 463 U.S., at 1038-1040. When we
were in doubt, on some occasions we dismissed the writ of
certiorari; on other occasions we vacated the judgment of
the state court and remanded so that it might clarify the
basis for its decision. See tbid. The latter approach did not
always achieve the desired result and burdened the state
courts with additional work. Ibid.

We believe that Michigan v. Long properly serves its pur-
pose and should not be disturbed. Under it, state courts are
absolutely free to interpret state constitutional provisions to
accord greater protection to individual rights than do similar
provisions of the United States Constitution. They also are
free to serve as experimental laboratories, in the sense that
Justice Brandeis used that term in his dissenting opinion in
New State Ice Co. v. Liebmann, 285 U. S. 262, 311 (1932) (urg-
ing that the Court not impose federal constitutional re-
straints on the efforts of a State to “serve as a laboratory”).
Under our decision today, the State of Arizona remains free
to seek whatever solutions it chooses to problems of law en-
forcement posed by the advent of computerization.? Indeed,
it is freer to do so because it is disabused of its erroneous
view of what the United States Constitution requires.

State courts, in appropriate cases, are not merely free to—
they are bound to—interpret the United States Constitution.
In doing so, they are not free from the final authority of this

v. Thompson, 501 U. S. 722, 740 (1991) (opinion of O’CONNOR, J.) (declining
to expand the Long and Harris presumption to instances “where the rele-
vant state court decision does not fairly appear to rest primarily on federal
law or to be interwoven with such law”).

3JUSTICE GINSBURG acknowledges as much when she states that since
Long, “state courts, on remand, have reinstated their prior judgments
after clarifying their reliance on state grounds.” Post, at 32 (citing
statistics).
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Court. This principle was enunciated in Cohens v. Virginia,
6 Wheat. 264 (1821), and presumably JUSTICE GINSBURG
does not quarrel with it.* In Minnesota v. National Tea Co.,
309 U. S. 551 (1940), we recognized that our authority as final
arbiter of the United States Constitution could be eroded by
a lack of clarity in state-court decisions.

“It is fundamental that state courts be left free and un-
fettered by us in interpreting their state constitutions.
But it is equally important that ambiguous or obscure
adjudications by state courts do not stand as barriers to
a determination by this Court of the validity under the
federal constitution of state action. Intelligent exercise
of our appellate powers compels us to ask for the elimi-
nation of the obscurities and ambiguities from the opin-
ions in such cases. . . . For no other course assures that
important federal issues, such as have been argued here,
will reach this Court for adjudication; that state courts
will not be the final arbiters of important issues under
the federal constitution; and that we will not encroach
on the constitutional jurisdiction of the states.” Id.,
at 557.

We therefore adhere to the standard adopted in Michigan v.
Long, supra.

Applying that standard here, we conclude that we have
jurisdiction. In reversing the Court of Appeals, the Arizona
Supreme Court stated that “[w]hile it may be inappropriate
to invoke the exclusionary rule where a magistrate has is-
sued a facially valid warrant (a discretionary judicial func-
tion) based on an erroneous evaluation of the facts, the law,
or both, Leon, 468 U. S. 897 . . . (1984), it is useful and proper

4Surely if we have jurisdiction to vacate and remand a state-court judg-
ment for clarification, post, at 34, n. 7, we also must have jurisdiction to
determine whether a state-court judgment is based upon an adequate and
independent state ground. See Abie State Bank v. Bryan, 282 U. S. 765,
773 (1931).
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to do so where negligent record keeping (a purely clerical
function) results in an unlawful arrest.” 177 Ariz., at 204,
866 P. 2d, at 872. Thus, the Arizona Supreme Court’s deci-
sion to suppress the evidence was based squarely upon its
interpretation of federal law. See ibid. Nor did it offer a
plain statement that its references to federal law were
“being used only for the purpose of guidance, and d[id] not
themselves compel the result that [it] reached.” Long,
supra, at 1041.

The Fourth Amendment states that “[t]he right of the peo-
ple to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be vio-
lated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or things to
be seized.” We have recognized, however, that the Fourth
Amendment contains no provision expressly precluding the
use of evidence obtained in violation of its commands. See
United States v. Leon, 468 U. S. 897, 906 (1984). “The wrong
condemned by the [Fourth] Amendment is ‘fully accom-
plished’ by the unlawful search or seizure itself,” ibid. (quot-
ing United States v. Calandra, 414 U. S. 338, 354 (1974)), and
the use of the fruits of a past unlawful search or seizure
“‘work[s] no new Fourth Amendment wrong,”” Leon, supra,
at 906 (quoting Calandra, supra, at 354).

“The question whether the exclusionary rule’s remedy is
appropriate in a particular context has long been regarded
as an issue separate from the question whether the Fourth
Amendment rights of the party seeking to invoke the rule
were violated by police conduct.” Illinois v. Gates, 462 U. S.
213, 223 (1983); see also United States v. Havens, 446 U. S.
620, 627-628 (1980); Stone v. Powell, 428 U. S. 465, 486-487
(1976); Calandra, supra, at 348. The exclusionary rule op-
erates as a judicially created remedy designed to safeguard
against future violations of Fourth Amendment rights
through the rule’s general deterrent effect. Leon, supra, at
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906; Calandra, supra, at 348. As with any remedial device,
the rule’s application has been restricted to those instances
where its remedial objectives are thought most efficaciously
served. Leon, supra, at 908; Calandra, supra, at 348.
Where “the exclusionary rule does not result in appreciable
deterrence, then, clearly, its use . . . is unwarranted.”
United States v. Janis, 428 U. S. 433, 454 (1976).

In Leon, we applied these principles to the context of a
police search in which the officers had acted in objectively
reasonable reliance on a search warrant, issued by a neutral
and detached Magistrate, that later was determined to be
invalid. 468 U.S., at 905. On the basis of three factors,
we determined that there was no sound reason to apply the
exclusionary rule as a means of deterring misconduct on the
part of judicial officers who are responsible for issuing war-
rants. See Illinois v. Krull, 480 U. S. 340, 348 (1987) (ana-
lyzing Leon, supra). First, we noted that the exclusionary
rule was historically designed “‘to deter police misconduct
rather than to punish the errors of judges and magistrates.””
Krull, supra, at 348 (quoting Leon, supra, at 916). Second,
there was “‘no evidence suggesting that judges and magis-
trates are inclined to ignore or subvert the Fourth Amend-
ment or that lawlessness among these actors requires the
application of the extreme sanction of exclusion.”” Krull,
supra, at 348 (quoting Leon, supra, at 916). Third, and of
greatest importance, there was no basis for believing that
exclusion of evidence seized pursuant to a warrant would
have a significant deterrent effect on the issuing judge or
magistrate. Krull, supra, at 348.

The Leon Court then examined whether application of the
exclusionary rule could be expected to alter the behavior of
the law enforcement officers. We concluded:

“[W]here the officer’s conduct is objectively reasonable,
‘excluding the evidence will not further the ends of the
exclusionary rule in any appreciable way; for it is pain-
fully apparent that . . . the officer is acting as a reason-
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able officer would and should act in similar circum-
stances. Excluding the evidence can in no way affect
his future conduct unless it is to make him less willing to
do his duty.”” Leon, supra, at 919-920 (quoting Stone,
supra, at 539-540 (White, J., dissenting)).

See also Massachusetts v. Sheppard, 468 U. S. 981, 990-991
(1984) (“[Sluppressing evidence because the judge failed to
make all the necessary clerical corrections despite his assur-
ances that such changes would be made will not serve the
deterrent function that the exclusionary rule was designed
to achieve”). Thus, we held that the “marginal or nonexist-
ent benefits produced by suppressing evidence obtained in
objectively reasonable reliance on a subsequently invalidated
search warrant cannot justify the substantial costs of exclu-
sion.” Leon, supra, at 922.

Respondent relies on United States v. Hensley, 469 U. S.
221 (1985), and argues that the evidence seized incident to
his arrest should be suppressed because he was the victim
of a Fourth Amendment violation. Brief for Respondent
10-12, 21-22. In Hensley, the Court determined that evi-
dence uncovered as a result of a stop pursuant to Terry v.
Ohio, 392 U. S. 1 (1968), was admissible because the officers
who made the stop acted in objectively reasonable reliance
on a flyer that had been issued by officers of another police
department who possessed a reasonable suspicion to justify
a Terry stop. 469 U. S, at 231. Because the Hensley Court
determined that there had been no Fourth Amendment vio-
lation, id., at 236, the Court never considered whether the
seized evidence should have been excluded. Hensley does
not contradict our earlier pronouncements that “[t]he ques-
tion whether the exclusionary rule’s remedy is appropriate
in a particular context has long been regarded as an issue
separate from the question whether the Fourth Amendment
rights of the party seeking to invoke the rule were violated
by police conduct.” Gates, supra, at 223; see also Stone,
supra, at 486-487; Calandra, supra, at 348.
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Respondent also argues that Whiteley v. Warden, Wyo.
State Penitentiary, 401 U. S. 560 (1971), compels exclusion of
the evidence. In Whiteley, the Court determined that the
Fourth Amendment had been violated when police officers
arrested Whiteley and recovered inculpatory evidence based
upon a radio report that two suspects had been involved in
two robberies. Id., at 568-569. Although the “police were
entitled to act on the strength of the radio bulletin,” the
Court determined that there had been a Fourth Amendment
violation because the initial complaint, upon which the arrest
warrant and subsequent radio bulletin were based, was in-
sufficient to support an independent judicial assessment of
probable cause. Id., at 568. The Court concluded that “an
otherwise illegal arrest cannot be insulated from challenge
by the decision of the instigating officer to rely on fellow
officers to make the arrest.” Ibid. Because the “arrest
violated [Whiteley’s] constitutional rights under the Fourth
and Fourteenth Amendments; the evidence secured as an in-
cident thereto should have been excluded from his trial.
Mapp v. Ohio, 367 U. S. 643 (1961).” Id., at 568-569.

Although Whiteley clearly retains relevance in determin-
ing whether police officers have violated the Fourth Amend-
ment, see Hensley, supra, at 230-231, its precedential value
regarding application of the exclusionary rule is dubious. In
Whiteley, the Court treated identification of a Fourth
Amendment violation as synonymous with application of the
exclusionary rule to evidence secured incident to that vio-
lation. 401 U.S., at 568-569. Subsequent case law has
rejected this reflexive application of the exclusionary rule.
Ctf. Illinois v. Krull, 480 U. S. 340 (1987); Sheppard, supra;
United States v. Leon, 468 U.S. 897 (1984); United States
v. Calandra, 414 U. S. 338 (1974). These later cases have
emphasized that the issue of exclusion is separate from
whether the Fourth Amendment has been violated, see, e. g.,
Leon, supra, at 906, and exclusion is appropriate only if the
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remedial objectives of the rule are thought most efficaciously
served, see Calandra, supra, at 348.

Our approach is consistent with the dissenting Justices’
position in Krull, our only major case since Leon and Shep-
pard involving the good-faith exception to the exclusionary
rule. In that case, the Court found that the good-faith
exception applies when an officer conducts a search in objec-
tively reasonable reliance on the constitutionality of a stat-
ute that subsequently is declared unconstitutional. Krull,
supra, at 346. Even the dissenting Justices in Krull agreed
that Leon provided the proper framework for analyzing
whether the exclusionary rule applied; they simply thought
that “application of Leon’s stated rationales le[d] to a con-
trary result.” 480 U.S., at 362 (O’CONNOR, J., dissenting).
In sum, respondent does not persuade us to abandon the
Leon framework.

Applying the reasoning of Leon to the facts of this case,
we conclude that the decision of the Arizona Supreme Court
must be reversed. The Arizona Supreme Court determined
that it could not “support the distinction drawn . . . between
clerical errors committed by law enforcement personnel and
similar mistakes by court employees,” 177 Ariz., at 203, 866
P. 2d, at 871, and that “even assuming . . . that responsibility
for the error rested with the justice court, it does not follow
that the exclusionary rule should be inapplicable to these
facts,” 1bid.

This holding is contrary to the reasoning of Leon, supra;
Massachusetts v. Sheppard, supra; and, Krull, supra.
If court employees were responsible for the erroneous
computer record, the exclusion of evidence at trial would
not sufficiently deter future errors so as to warrant such a
severe sanction. First, as we noted in Leon, the exclusion-
ary rule was historically designed as a means of deterring
police misconduct, not mistakes by court employees. See
Leon, supra, at 916; see also Krull, supra, at 350. Second,
respondent offers no evidence that court employees are in-
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clined to ignore or subvert the Fourth Amendment or that
lawlessness among these actors requires application of the
extreme sanction of exclusion. See Leon, supra, at 916, and
n. 14; see also Krull, supra, at 350-351. To the contrary, the
Chief Clerk of the Justice Court testified at the suppression
hearing that this type of error occurred once every three or
four years. App. 37.

Finally, and most important, there is no basis for believing
that application of the exclusionary rule in these circum-
stances will have a significant effect on court employees re-
sponsible for informing the police that a warrant has been
quashed. Because court clerks are not adjuncts to the law
enforcement team engaged in the often competitive enter-
prise of ferreting out crime, see Johnson v. United States,
333 U. S. 10, 14 (1948), they have no stake in the outcome of
particular criminal prosecutions. Cf. Leon, supra, at 917,
Krull, supra, at 352. The threat of exclusion of evidence
could not be expected to deter such individuals from failing
to inform police officials that a warrant had been quashed.
Cf. Leon, supra, at 917, Krull, supra, at 352.

If it were indeed a court clerk who was responsible for the
erroneous entry on the police computer, application of the
exclusionary rule also could not be expected to alter the be-
havior of the arresting officer. As the trial court in this case
stated: “I think the police officer [was] bound to arrest. I
think he would [have been] derelict in his duty if he failed to
arrest.” App. 51. Cf. Leon, supra, at 920 (“ ‘Excluding the
evidence can in no way affect [the officer’s] future conduct
unless it is to make him less willing to do his duty.”” quoting
Stone, 428 U. S., at 540 (White, J., dissenting)). The Chief
Clerk of the Justice Court testified that this type of error
occurred “on[cle every three or four years.” App. 37. In
fact, once the court clerks discovered the error, they immedi-
ately corrected it, id., at 30, and then proceeded to search
their files to make sure that no similar mistakes had oc-
curred, id., at 37. There is no indication that the arresting
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officer was not acting objectively reasonably when he relied
upon the police computer record. Application of the Leon
framework supports a categorical exception to the exclusion-
ary rule for clerical errors of court employees. See Leon,
supra, at 916-922; Sheppard, supra, at 990-991.5

The judgment of the Supreme Court of Arizona is there-
fore reversed, and the case is remanded to that court for
proceedings not inconsistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR, with whom JUSTICE SOUTER and
JUSTICE BREYER join, concurring.

The evidence in this case strongly suggests that it was a
court employee’s departure from established recordkeeping
procedures that caused the record of respondent’s arrest
warrant to remain in the computer system after the warrant
had been quashed. Prudently, then, the Court limits itself
to the question whether a court employee’s departure from
such established procedures is the kind of error to which the
exclusionary rule should apply. The Court holds that it is
not such an error, and I agree with that conclusion and join
the Court’s opinion. The Court’s holding reaffirms that the
exclusionary rule imposes significant costs on society’s law
enforcement interests and thus should apply only where its
deterrence purposes are “most efficaciously served,” ante,
at 11.

In limiting itself to that single question, however, the
Court does not hold that the court employee’s mistake in this
case was necessarily the only error that may have occurred
and to which the exclusionary rule might apply. While the

5The Solicitor General, as amicus curiae, argues that an analysis similar
to that we apply here to court personnel also would apply in order to
determine whether the evidence should be suppressed if police personnel
were responsible for the error. As the State has not made any such argu-
ment here, we agree that “[t]he record in this case . .. does not adequately
present that issue for the Court’s consideration.” Brief for United States
as Amicus Curiae 13. Accordingly, we decline to address that question.
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police were innocent of the court employee’s mistake, they
may or may not have acted reasonably in their reliance on
the recordkeeping system itself. Surely it would not be rea-
sonable for the police to rely, say, on a recordkeeping system,
their own or some other agency’s, that has no mechanism to
ensure its accuracy over time and that routinely leads to
false arrests, even years after the probable cause for any
such arrest has ceased to exist (if it ever existed).

This is saying nothing new. We have said the same with
respect to other information sources police use, informants
being an obvious example. In Illinois v. Gates, 462 U. S. 213
(1983), the Court indicated that where an informant provides
information about certain criminal activities but does not
specify the basis for his knowledge, a finding of probable
cause based on that information will not be upheld unless the
informant is “known for [his] unusual reliability.” Id., at
233, citing United States v. Sellers, 483 F. 2d 37, 40, n. 1
(CA5 1973) (involving informant who had provided accurate
information “in more than one hundred instances in matters
of investigation”); see generally 1 W. LaFave, Search and
Seizure §3.3(b) (2d ed. 1987 and Supp. 1995). Certainly the
reliability of recordkeeping systems deserves no less scru-
tiny than that of informants. Of course, the comparison to
informants may be instructive the opposite way as well. So
long as an informant’s reliability does pass constitutional
muster, a finding of probable cause may not be defeated by
an after-the-fact showing that the information the informant
provided was mistaken. See 2 id., §3.5(d), at 21, n. 73 (cita-
tion omitted); see also 1 id., §3.2(d), at 575 (“It is axiomatic
that hindsight may not be employed in determining whether
a prior arrest or search was made upon probable cause”).

In recent years, we have witnessed the advent of powerful,
computer-based recordkeeping systems that facilitate ar-
rests in ways that have never before been possible. The
police, of course, are entitled to enjoy the substantial advan-
tages this technology confers. They may not, however, rely
on it blindly. With the benefits of more efficient law enforce-
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ment mechanisms comes the burden of corresponding consti-
tutional responsibilities.

JUSTICE SOUTER, with whom JUSTICE BREYER joins,
concurring.

In joining the Court’s opinion, I share JUSTICE O’CON-
NOR’s understanding of the narrow scope of what we hold
today. To her concurrence, which I join as well, I add only
that we do not answer another question that may reach us
in due course, that is, how far, in dealing with fruits of com-
puterized error, our very concept of deterrence by exclusion
of evidence should extend to the government as a whole, not
merely the police, on the ground that there would otherwise
be no reasonable expectation of keeping the number of re-
sulting false arrests within an acceptable minimum limit.

JUSTICE STEVENS, dissenting.

JUSTICE GINSBURG has written an important opinion ex-
plaining why the Court unwisely departed from settled law
when it interpreted its own jurisdiction so expansively in
Michigan v. Long, 463 U. S. 1032 (1983). I join her dissent
and her conclusion that the writ of certiorari should be dis-
missed. Because the Court has addressed the merits, how-
ever, I add this comment on its holding.

The Court seems to assume that the Fourth Amendment—
and particularly the exclusionary rule, which effectuates the
Amendment’s commands—has the limited purpose of deter-
ring police misconduct. Both the constitutional text and the
history of its adoption and interpretation identify a more ma-
jestic conception. The Amendment protects the fundamen-
tal “right of the people to be secure in their persons, houses,
papers, and effects,” against all official searches and seizures
that are unreasonable. The Amendment is a constraint on
the power of the sovereign, not merely on some of its agents.
See Olmstead v. United States, 277 U. S. 438, 472-479 (1928)
(Brandeis, J., dissenting). The remedy for its violation im-
poses costs on that sovereign, motivating it to train all of
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its personnel to avoid future violations. See Stewart, The
Road to Mapp v. Ohio and Beyond: The Origins, Develop-
ment and Future of the Exclusionary Rule in Search-and-
Seizure Cases, 8 Colum. L. Rev. 1365, 1400 (1983).

The exclusionary rule is not fairly characterized as an “ex-
treme sanction,” ante, at 11 (internal quotation marks omit-
ted). As Justice Stewart cogently explained, the implemen-
tation of this constitutionally mandated sanction merely
places the government in the same position as if it had not
conducted the illegal search and seizure in the first place.!
Given the undisputed fact in this case that the Constitution
prohibited the warrantless arrest of respondent, there is
nothing “extreme” about the Arizona Supreme Court’s con-
clusion that the State should not be permitted to profit from
its negligent misconduct.

Even if one accepts deterrence as the sole rationale for the
exclusionary rule, the Arizona Supreme Court’s decision is
correct on the merits. The majority’s reliance on United
States v. Leon, 468 U. S. 897 (1984), is misplaced. The search
in that case had been authorized by a presumptively valid
warrant issued by a California Superior Court Judge. In

1See Stewart, The Road to Mapp v. Ohio and Beyond: The Origins,
Development and Future of the Exclusionary Rule in Search-and-Seizure
Cases, 83 Colum. L. Rev. 1365, 1392 (1983). I am fully aware of the
Court’s statements that the question whether the exclusionary rule should
be applied is distinct from the question whether the Fourth Amendment
has been violated. Indeed, the majority twice quotes the same statement
from the Court’s opinion in Illinois v. Gates, 462 U. S. 213, 223 (1983).
See ante, at 10, 12. I would note that such eminent Members of this
Court as Justices Holmes, Brandeis, Harlan, and Stewart have expressed
the opposite view. See, e. g., Olmstead v. United States, 277 U. S. 438, 470
(1928) (Holmes, J., dissenting); id., at 477-479 (Brandeis, J., dissenting);
Whiteley v. Warden, Wyo. State Penitentiary, 401 U. S. 560 (1971) (Harlan,
J.); Elkins v. United States, 364 U. S. 206 (1960) (Stewart, J.); Stewart,
supra, at 1383-1385. The majority today candidly acknowledges that
Justice Harlan’s opinion for the Court in Whiteley “treated identification
of a Fourth Amendment violation as synonymous with application of the
exclusionary rule to evidence secured incident to that violation.” Amnte,
at 13.



20 ARIZONA v». EVANS

STEVENS, J., dissenting

contrast, this case involves a search pursuant to an arrest
made when no warrant at all was outstanding against re-
spondent. The holding in Leon rested on the majority’s
doubt “that exclusion of evidence seized pursuant to a war-
rant will have a significant deterrent effect on the issuing
judge or magistrate.” Id., at 916. The reasoning in Leon
assumed the existence of a warrant; it was, and remains,
wholly inapplicable to warrantless searches and seizures.?

The Fourth Amendment’s Warrant Clause provides the
fundamental check on official invasions of the individual’s
right to privacy. E.g., Harris v. United States, 331 U.S.
145, 195-196 (1947) (Jackson, J., dissenting); see generally
Kamisar, Does (Did) (Should) the Exclusionary Rule Rest on
a “Principled Basis” Rather Than an “Empirical Proposi-
tion”?, 16 Creighton L. Rev. 565, 571-579 (1983). Leon
stands for the dubious but limited proposition that courts
should not look behind the face of a warrant on which police
have relied in good faith. The Leon Court’s exemption of
judges and magistrates from the deterrent ambit of the ex-
clusionary rule rested, consistently with the emphasis on the
warrant requirement, on those officials’ constitutionally de-
termined role in issuing warrants. See 468 U.S., at 915-
917. Taken on its own terms, Leon’s logic does not extend
to the time after the warrant has issued; nor does it extend
to court clerks and functionaries, some of whom work in the
same building with police officers and may have more regu-
lar and direct contact with police than with judges or
magistrates.

2 As JusTICE O’CONNOR observed in her dissent in Illinois v. Krull, 480
U. S. 340 (1987): “[T]he Leon Court relied explicitly on the tradition of
judicial independence in concluding that, until it was presented with evi-
dence to the contrary, there was relatively little cause for concern that
judicial officers might take the opportunity presented by the good-faith
exception to authorize unconstitutional searches.” Id., at 365. I joined
that dissent, and I take exception to the majority’s pronouncement that
today’s opinion is “consistent with” it. Amnte, at 14.
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The Phoenix Police Department was part of the chain of
information that resulted in respondent’s unlawful, warrant-
less arrest. We should reasonably presume that law en-
forcement officials, who stand in the best position to monitor
such errors as occurred here, can influence mundane commu-
nication procedures in order to prevent those errors. That
presumption comports with the notion that the exclusionary
rule exists to deter future police misconduct systemically.
See, e. g., Stone v. Powell, 428 U. S. 465, 492 (1976); Dunaway
v. New York, 442 U. S. 200, 221 (1979) (STEVENS, J., concur-
ring); see generally Kamisar, 16 Creighton L. Rev., at 659-
662; Stewart, 83 Colum. L. Rev., at 1400. The deterrent pur-
pose extends to law enforcement as a whole, not merely to
“the arresting officer.” Compare ante, at 15, with Whiteley
v. Warden, Wyo. State Penitentiary, 401 U. S. 560, 568 (1971).
Consequently, the Phoenix officers’ good faith does not di-
minish the deterrent value of invalidating their arrest of
respondent.

The Court seeks to minimize the impact of its holding on
the security of the citizen by referring to the testimony of
the Chief Clerk of the East Phoenix Number One Justice
Court that in her “particular court” this type of error oc-
curred “‘maybe on[cle every three or four years.”” See
ante, at 15. Apart from the fact that the Clerk promptly
contradicted herself,® see post, at 28, this is slim evidence

3

Q. In your eight years as a chief clerk with the Justice of the Peace,
have there been other occasions where a warrant was quashed but the
police were not notified?

“A. That does happen on rare occasions.

“Q. And when you say rare occasions, about how many times in your
eight years as chief clerk?

“A. In my particular court, they would be like maybe one every three
or four years.

“Q. When something like this happens, is anything done by your office
to correct that problem?

“A. Well, when this one happened, we searched all the files to make sure
that there were no other ones in there, which there were three other ones
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on which to base a conclusion that computer error poses no
appreciable threat to Fourth Amendment interests. For
support, the Court cites a case from 1948. See ante, at 15,
citing Johnson v. United States, 333 U.S. 10. The Court
overlooks the reality that computer technology has changed
the nature of threats to citizens’ privacy over the past half
century. See post, at 26-28. What has not changed is the
reality that only that fraction of Fourth Amendment viola-
tions held to have resulted in unlawful arrests is ever noted
and redressed. As Justice Jackson observed: “There may
be, and I am convinced that there are, many unlawful
searches . . . of innocent people which turn up nothing in-
criminating, in which no arrest is made, about which courts
do nothing, and about which we never hear.” Brinegar v.
United States, 338 U. S. 160, 181 (1949) (dissenting opinion).
Moreover, even if errors in computer records of warrants
were rare, that would merely minimize the cost of enforcing
the exclusionary rule in cases like this.

While I agree with JUSTICE GINSBURG that premature
adjudication of this issue is particularly unwise because we
have much to learn about the consequences of computer
error as well as the efficacy of other preventive measures,
see post, at 29-30, one consequence of the Court’s holding
seems immediately obvious. Its most serious impact will be
on the otherwise innocent citizen who is stopped for a minor
traffic infraction and is wrongfully arrested based on errone-
ous information in a computer data base. I assume the po-
lice officer who reasonably relies on the computer informa-
tion would be immune from liability in a §1983 action. Of
course, the Court has held that respondeat superior is un-
available as a basis for imposing liability on his or her munic-
ipality. See Monell v. New York City Dept. of Social Servs.,
436 U. S. 658, 663—-664, n. 7 (1978). Thus, if courts are to

on that same day that it happened. Fortunately, they weren’t all ar-
rested.” App. 37.
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have any power to discourage official error of this kind, it
must be through application of the exclusionary rule.

The use of general warrants to search for evidence of vio-
lations of the Crown’s revenue laws understandably outraged
the authors of the Bill of Rights. See, e. g., Lo-Ji Sales, Inc.
v. New York, 442 U. S. 319, 325 (1979); Weeks v. United States,
232 U. S. 383, 389-391 (1914). “‘It is a power, that places
the liberty of every man in the hands of every petty officer.””
James Otis, quoted in 2 Works of John Adams 524 (C. Adams
ed. 1850), quoted in turn in Illinois v. Krull, 480 U. S. 340,
363 (1987) (O’CONNOR, J., dissenting). The offense to the
dignity of the citizen who is arrested, handcuffed, and
searched on a public street simply because some bureaucrat
has failed to maintain an accurate computer data base strikes
me as equally outrageous. In this case, of course, such an
error led to the fortuitous detection of respondent’s unlawful
possession of marijuana, and the suppression of the fruit of
the error would prevent the prosecution of his crime. That
cost, however, must be weighed against the interest in pro-
tecting other, wholly innocent citizens from unwarranted in-
dignity. In my judgment, the cost is amply offset by an ap-
propriately “jealous regard for maintaining the integrity of
individual rights.” Mapp v. Ohio, 367 U. S. 643, 647 (1961).
For this reason, as well as those set forth by JUSTICE GINS-
BURG, I respectfully dissent.

JUSTICE GINSBURG, with whom JUSTICE STEVENS joins,
dissenting.

This case portrays the increasing use of computer technol-
ogy in law enforcement; it illustrates an evolving problem
this Court need not, and in my judgment should not, resolve
too hastily.! The Arizona Supreme Court relied on “the

1'We have in many instances recognized that when frontier legal prob-
lems are presented, periods of “percolation” in, and diverse opinions from,
state and federal appellate courts may yield a better informed and more
enduring final pronouncement by this Court. See, e. g., McCray v. New
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principles of a free society” in reaching its decision. This
Court reviews and reverses the Arizona decision on the as-
sumption that Arizona’s highest court sought assiduously to
apply this Court’s Fourth Amendment jurisprudence. The
Court thus follows the presumption announced in Michigan
v. Long, 463 U. S. 1032 (1983): If it is unclear whether a state
court’s decision rests on state or federal law, Long dictates
the assumption that the state court relied on federal law.
On the basis of that assumption, the Court asserts jurisdic-
tion to review the decision of the Arizona Supreme Court.
The Long presumption, as I see it, impedes the States’
ability to serve as laboratories for testing solutions to novel
legal problems. I would apply the opposite presumption
and assume that Arizona’s Supreme Court has ruled for its
own State and people, under its own constitutional recogni-
tion of individual security against unwarranted state intru-
sion. Accordingly, I would dismiss the writ of certiorari.

I

Isaac Evans was arrested because a computer record erro-
neously identified an outstanding misdemeanor arrest war-
rant in his name. The Arizona Supreme Court’s suppression
of evidence obtained from this unlawful arrest did not rest
on a close analysis of this Court’s Fourth Amendment prece-
dents. Indeed, the court found our most relevant decision,
United States v. Leon, 468 U.S. 897 (1984), “not helpful.”
177 Ariz. 201, 203, 866 P. 2d 869, 871 (1994). Instead, the
Arizona court emphasized its comprehension of the severe
curtailment of personal liberty inherent in arrest warrants.

York, 461 U. S. 961, 961-963 (1983) (STEVENS, J., respecting denial of peti-
tions for writs of certiorari) (“My vote to deny certiorari in these cases
does not reflect disagreement with JUSTICE MARSHALL’s appraisal of the
importance of the underlying issue . ... In my judgment it is a sound
exercise of discretion for the Court to allow the various States to serve
as laboratories in which the issue receives further study before it is ad-
dressed by this Court.”).
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Specifically, the Arizona Supreme Court saw the growing
use of computerized records in law enforcement as a develop-
ment presenting new dangers to individual liberty; excluding
evidence seized as a result of incorrect computer data, the
Arizona court anticipated, would reduce the incidence of un-
corrected records:

“The dissent laments the ‘high costs’ of the exclusion-
ary rule, and suggests that its application here is ‘pur-
poseless’ and provides ‘no offsetting benefits.” Such an
assertion ignores the fact that arrest warrants result in
a denial of human liberty, and are therefore among the
most important of legal documents. It is repugnant to
the principles of a free society that a person should ever
be taken into police custody because of a computer error
precipitated by government carelessness. As automa-
tion increasingly invades modern life, the potential for
Orwellian mischief grows. Under such circumstances,
the exclusionary rule is a ‘cost” we cannot afford to be
without.” Id., at 204, 866 P. 2d, at 872.

Thus, the Arizona court did not consider this case to in-
volve simply and only a court employee’s slip in failing to
communicate with the police, or a police officer’s oversight in
failing to record information received from a court employee.
That court recognized a “potential for Orwellian mischief” in
the government’s increasing reliance on computer technology
in law enforcement. The Arizona Supreme Court concluded
that Leon’s distinction between police conduct and judicial
conduct loses force where, as here, the error derives not from
a discretionary judicial function, but from inattentive record-
keeping. Application of an exclusionary rule in the circum-
stances Evans’ case presents, the Arizona court said, “will
hopefully serve to improve the efficiency of those who keep
records in our criminal justice system.” Ibid.

Invoking Long, this Court’s majority presumes that the
Arizona Supreme Court relied on federal law. Long in-
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structs that a state-court opinion discussing both state and
federal precedents shall be deemed to rely on federal law,
absent a plain statement in the opinion that the decision
rests on state law. 463 U. S., at 1040-1042.2 For reasons
this case illustrates, I would choose the opposite plain state-
ment rule. I would presume, absent a plain statement to
the contrary, that a state court’s decision of the kind here at
issue rests on an independent state-law ground.?

II
A

Widespread reliance on computers to store and convey in-
formation generates, along with manifold benefits, new possi-
bilities of error, due to both computer malfunctions and oper-
ator mistakes. Most germane to this case, computerization
greatly amplifies an error’s effect, and correspondingly inten-
sifies the need for prompt correction; for inaccurate data can
infect not only one agency, but the many agencies that share
access to the data base. The computerized data bases of the
Federal Bureau of Investigation’s National Crime Informa-
tion Center (NCIC), to take a conspicuous example, contain

2The Long presumption becomes operative when two conditions are
met: (1) the state-court decision must “fairly appealr] to rest primarily on
federal law, or to be interwoven with the federal law”; and (2) “the ade-
quacy and independence of any possible state law ground [must] not [be]
clear from the face of the opinion.” 463 U. S., at 1040-1041.

31 recognize, in accord with Long on this point, that there will be cases
in which a presumption concerning exercise of the Court’s jurisdic-
tion should yield, 1. e., exceptional instances in which vacation of a state
court’s judgment and remand for clarification of the court’s decision is in
order. See id., at 1041, n. 6 (“There may be certain circumstances in
which clarification is necessary or desirable, and we will not be foreclosed
from taking the appropriate action.”); Capital Cities Media, Inc. v. Toole,
466 U. S. 378, 379 (1984) (per curiam,) (post-Long decision vacating state-
court judgment and remanding for such further proceedings as the state
court might deem appropriate to clarify the ground of its decision).
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over 23 million records, identifying, among other things, per-
sons and vehicles sought by law enforcement agencies na-
tionwide. See Hearings before the Subcommittee on the
Departments of Commerce, Justice, and State, the Judiciary,
and Related Agencies of the House Committee on Appropria-
tions, 102d Cong., 2d Sess., pt. 2B, p. 467 (1992). NCIC in-
formation is available to approximately 71,000 federal, state,
and local agencies. See Hearings before the Subcommittee
on the Departments of Commerce, Justice, and State, the
Judiciary, and Related Agencies of the House Committee on
Appropriations, 103d Cong., 1st Sess., pt. 2A, p. 489 (1993).
Thus, any mistake entered into the NCIC spreads nation-
wide in an instant.

Isaac Evans’ arrest exemplifies the risks associated with
computerization of arrest warrants. Though his arrest was
in fact warrantless—the warrant once issued having been
quashed over two weeks before the episode in suit—the com-
puter reported otherwise. Evans’ case is not idiosyncratic.
Rogan v. Los Angeles, 668 F. Supp. 1384 (CD Cal. 1987), simi-
larly indicates the problem. There, the Los Angeles Police
Department, in 1982, had entered into the NCIC computer
an arrest warrant for a man suspected of robbery and mur-
der. Because the suspect had been impersonating Terry
Dean Rogan, the arrest warrant erroneously named Rogan.
Compounding the error, the Los Angeles Police Department
had failed to include a description of the suspect’s physical
characteristics. During the next two years, this incorrect
and incomplete information caused Rogan to be arrested four
times, three times at gunpoint, after stops for minor traffic
infractions in Michigan and Oklahoma. See id., at 1387-
1389.4 In another case of the same genre, the District
Court observed:

4See also Finch v. Chapman, 785 F. Supp. 1277, 1278-1279 (ND I11. 1992)
(misinformation long retained in NCIC records twice caused plaintiff’s
arrest and detention), affirmance order, 991 F. 2d 799 (CA7 1993).
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“Because of the inaccurate listing in the NCIC com-
puter, defendant was a ‘marked man’ for the five months
prior to his arrest .... At any time ... a routine check
by the police could well result in defendant’s arrest,
booking, search and detention. . . . Moreover, this could
happen anywhere in the United States where law en-
forcement officers had access to NCIC information.
Defendant was subject to being deprived of his liberty
at any time and without any legal basis.” United States
v. Mackey, 387 F. Supp. 1121, 1124 (Nev. 1975).

In the instant case, the Court features testimony of the
Chief Clerk of the Justice Court in East Phoenix to the effect
that errors of the kind Evans encountered are reported only
“on[c]e every three or four years.” Amnte, at 15 (citing App.
37). But the same witness also recounted that, when the
error concerning Evans came to light, an immediate check
revealed that three other errors of the very same kind
had occurred on “that same day.” See ante, at 21-22, and
n. 3 (STEVENS, J., dissenting).

B

This Court and the Arizona Supreme Court hold diverse
views on the question whether application of an exclusionary
rule will reduce the incidence of erroneous computer data
left without prompt correction. Observing that “court
clerks are not adjuncts to the law enforcement team engaged
in the often competitive enterprise of ferreting out crime,”
the Court reasons that “there is no basis for believing that
application of the exclusionary rule in these circumstances
will have a significant effect on court employees responsible
for informing the police that a warrant has been quashed.”
Ante, at 15. In the Court’s view, exclusion of evidence, even
if capable of deterring police officer errors, cannot deter the
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carelessness of other governmental actors.” Whatever fed-
eral precedents may indicate—an issue on which I voice no
opinion—the Court’s conclusion is not the lesson inevitably
to be drawn from logic or experience.

In this electronic age, particularly with respect to record-
keeping, court personnel and police officers are not neatly
compartmentalized actors. Instead, they serve together
to carry out the State’s information-gathering objectives.
Whether particular records are maintained by the police or
the courts should not be dispositive where a single computer
data base can answer all calls. Not only is it artificial to
distinguish between court clerk and police clerk slips; in
practice, it may be difficult to pinpoint whether one official,
e.g., a court employee, or another, e.g., a police officer,
caused the error to exist or to persist. Applying an ex-
clusionary rule as the Arizona court did may well supply a
powerful incentive to the State to promote the prompt updat-
ing of computer records. That was the Arizona Supreme
Court’s hardly unreasonable expectation. The incentive to
update promptly would be diminished if court-initiated rec-
ords were exempt from the rule’s sway.

51t has been suggested that an exclusionary rule cannot deter careless-
ness, but can affect only intentional or reckless misconduct. This sugges-
tion runs counter to a premise underlying all of negligence law—that im-
posing liability for negligence, i. e., lack of due care, creates an incentive
to act with greater care.

That the mistake may have been made by a clerical worker does not
alter the conclusion that application of the exclusionary rule has deterrent
value. Just as the risk of respondeat superior liability encourages em-
ployers to supervise more closely their employees’ conduct, so the risk of
exclusion of evidence encourages policymakers and systems managers to
monitor the performance of the systems they install and the personnel
employed to operate those systems. In the words of the trial court, the
mistake in Evans’ case was “perhaps the negligence of the Justice Court,
or the negligence of the Sheriff’s office. But it is still the negligence of
the State.” App. 51.
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C

The debate over the efficacy of an exclusionary rule re-
veals that deterrence is an empirical question, not a logical
one. “It is one of the happy incidents of the federal system
that a single courageous State may, if its citizens choose,
serve as a laboratory; and try novel social and economic ex-
periments without risk to the rest of the country.” New
State Ice Co. v. Liebmann, 285 U. S. 262, 311 (1932) (Bran-
deis, J., dissenting). With that facet of our federalism in
mind, this Court should select a jurisdictional presumption
that encourages States to explore different means to secure
respect for individual rights in modern times.

Historically, state laws were the source, and state courts
the arbiters, of individual rights. Linde, First Things First:
Rediscovering the States’ Bills of Rights, 9 U. Balt. L. Rev.
379, 382 (1980). The drafters of the Federal Bill of Rights
looked to provisions in state constitutions as models. Id.,
at 381. Moreover, many States that adopted constitutions
after 1789 modeled their bills of rights on pre-existing state
constitutions, rather than on the Federal Bill of Rights.
Ibid. And before this Court recognized that the Fourteenth
Amendment—which constrains actions by States—incorpo-
rates provisions of the Federal Bill of Rights, state consti-
tutional rights, as interpreted by state courts, imposed the
primary constraints on state action. Brennan, State Con-
stitutions and the Protection of Individual Rights, 90 Harv.
L. Rev. 489, 501-502 (1977).

State courts interpreting state law remain particularly
well situated to enforce individual rights against the States.
Institutional constraints, it has been observed, may limit the
ability of this Court to enforce the federal constitutional
guarantees. Sager, Fair Measure: The Legal Status of
Underenforced Constitutional Norms, 91 Harv. L. Rev. 1212,
1217-1218 (1978). Prime among the institutional con-
straints, this Court is reluctant to intrude too deeply into
areas traditionally regulated by the States. This aspect of



Cite as: 514 U. S. 1 (1995) 31

GINSBURG, J., dissenting

federalism does not touch or concern state courts interpret-
ing state law.
II1

Under Long, when state courts engage in the essential
process of developing state constitutional law, they may insu-
late their decisions from this Court’s review by means of a
plain statement of intent to rest upon an independent state
ground. The plain statement option does not, however,
make pleas for reconsideration of the Long presumption
much ado about nothing.* Both on a practical and on a sym-
bolic level, the presumption chosen matters.

The presumption is an imperfect barometer of state
courts’ intent. Although it is easy enough for a state court
to say the requisite magic words, the court may not recog-
nize that its opinion triggers Long’s plain statement require-
ment. “[Alpplication of Long’s presumption depends on a
whole series of ‘soft’ requirements: the state decision must
‘fairly appear’ to rest ‘primarily’ on federal law or be ‘inter-
woven’ with federal law, and the independence of the state
ground must be ‘not clear’ from the face of the state opinion.
These are not self-applying concepts.” P. Bator, D. Meltzer,
P. Mishkin, & D. Shapiro, Hart and Wechsler’s The Federal
Courts and the Federal System 552 (3d ed. 1988) (hereinafter
Hart and Wechsler); cf. Coleman v. Thompson, 501 U. S. 722,
735-740 (1991) (declining to apply Long presumption to sum-
mary dismissal order).

Can the highest court of a State satisfy Long’s “plain
statement” requirement in advance, through a blanket dis-
claimer? The New Hampshire Supreme Court, for example,
has declared: “We hereby make clear that when this court
cites federal or other State court opinions in construing pro-
visions of the New Hampshire Constitution or statutes, we

6 Long has generated many pages of academic commentary, some sup-
portive, some critical of the presumption. See, e. g., P. Bator, D. Meltzer,
P. Mishkin, & D. Shapiro, Hart and Wechsler’s The Federal Courts and the
Federal System 553, n. 3 (3d ed. 1988) (citing commentary).
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rely on those precedents merely for guidance and do not con-
sider our results bound by those decisions.” State v. Ball,
124 N. H. 226, 233, 471 A. 2d 347, 352 (1983). See also State
v. Kennedy, 295 Ore. 260, 267, 666 P. 2d 1316, 1321 (1983)
(“Lest there be any doubt about it, when this court cites
federal opinions in interpreting a provision of Oregon law, it
does so because it finds the views there expressed persua-
sive, not because it considers itself bound to do so by its
understanding of federal doctrines.”). This Court’s stated
reluctance to look beneath or beyond the very state-court
opinion at issue in order to answer the jurisdictional ques-
tion, see Long, 463 U. S., at 1040, may render such blanket
declarations ineffective. Cf. Hart and Wechsler 553 (“[T]he
Court’s protestations—that its presumption shows greater
respect for state courts than asking them to clarify their
opinions—ring hollow: Long simply puts the burden of clari-
fication on the state court in advance.”).

Application of the Long presumption has increased the in-
cidence of nondispositive United States Supreme Court de-
terminations—instances in which state courts, on remand,
have reinstated their prior judgments after clarifying their
reliance on state grounds. Westling, Advisory Opinions and
the “Constitutionally Required” Adequate and Independent
State Grounds Doctrine, 63 Tulane L. Rev. 379, 389, and n. 47
(1988) (pre-Long, 1. e., between January 1, 1978, and June 30,
1983, 14.3% of decisions (2 of 14) involving potentially ade-
quate and independent state grounds were reinstated on
state grounds upon remand; post-Long, 1. e., between July 1,
1983, and January 1, 1988, 26.7% of such decisions (4 of 15)
were reinstated on remand). Even if these reinstatements
do not render the Supreme Court’s opinion technically “advi-
sory,” see Hart and Wechsler 537, they do suggest that the
Court unnecessarily spent its resources on cases better left,
at the time in question, to state-court solution.

The Long presumption, in sum, departs from the tradi-
tional understanding that “every federal court is ‘without
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jurisdiction’ unless ‘the contrary appears affirmatively from
the record.”” Delaware v. Van Arsdall, 475 U. S. 673, 692
(1986) (STEVENS, J., dissenting) (quoting King Bridge Co. v.
Otoe County, 120 U. S. 225, 226 (1887)). And it is out of sync
with the principle that this Court will avoid constitutional
questions when an alternative basis of decision fairly pre-
sents itself. Ashwander v. TVA, 297 U.S. 288, 346-347
(1936) (Brandeis, J., concurring). Most critically, as this case
shows, the Long presumption interferes prematurely with
state-court endeavors to explore different solutions to new
problems facing modern society.

I recognize that “[slince Long, we repeatedly have fol-
lowed [its] ‘plain statement’ requirement,” Harris v. Reed,
489 U. S. 255, 261, n. 7 (1989), and that precedent ought not
be overruled absent strong cause. But the Long ruling it-
self did

“a virtual about-face regarding the guidelines for deter-
mining the reviewability of state court decisions in situ-
ations where the state court opinion is not absolutely
clear about the bases on which it rests. The traditional
presumption was that the Court lacked jurisdiction un-
less its authority to review was clear on the face of the
state court opinion. When faced with uncertainty, the
Court in the past occasionally remanded such cases to
the state court for clarification. But more commonly,
the Court would deny jurisdiction where there was
uncertainty.” G. Gunther, Constitutional Law 56 (12th
ed. 1991).

Restoring a main rule “deny[ing] jurisdiction where there
[is] uncertainty,” ibid., would stop this Court from asserting
authority in matters belonging, or at least appropriately left,
to the States’ domain. Cf. Erie R. Co. v. Tompkins, 304
U.S. 64, 77-80 (1938). Recognizing that “adequate state
grounds are independent unless it clearly appears other-
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wise,” Long, 463 U.S., at 1066 (STEVENS, J., dissenting),”
would also avoid premature settlement of important federal
questions. The submission for the United States is telling
in this regard. While filing in support of petitioner, the
United States acknowledges the problem occasioned by
“erroneous information contained in law enforcement
computer-information systems,” but does not see this case
as a proper vehicle for a pathmarking opinion. The United
States suggests that the Court “await a case in which rele-
vant characteristics of such systems and the legal questions
they pose can be thoroughly explored.” Brief for United
States as Amicus Curiae 13.

* * *

The Arizona Supreme Court found it “repugnant to the
principles of a free society,” 177 Ariz., at 204, 866 P. 2d,
at 872, to take a person “into police custody because of a
computer error precipitated by government carelessness.”
Ibid. Few, I believe, would disagree. Whether, in order to
guard against such errors, “the exclusionary rule is a ‘cost’
we cannot afford to be without,” ibid., seems to me a ques-
tion this Court should not rush to decide. The Court errs,
as I see it, in presuming that Arizona rested its decision on
federal grounds. I would abandon the Long presumption
and dismiss the writ because the generally applicable obliga-
tion affirmatively to establish the Court’s jurisdiction has not
been satisfied.

"For instances in which a state court’s decision, even if arguably placed
on a state ground, embodies a misconstruction of federal law threatening
gravely to mislead, or to engender disuniformity, confusion, or instability,
a Supreme Court order vacating the judgment and remanding for clarifi-
cation should suffice. See Hart and Wechsler 554; see also supra, at 26,
n. 3.
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SWINT ET AL. v. CHAMBERS COUNTY
COMMISSION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 93-1636. Argued January 10, 1995—Decided March 1, 1995

In the wake of police raids on a nightclub in Chambers County, Alabama,
two of the club’s owners joined by an employee and a patron (all petition-
ers here) sued respondent Chambers County Commission, along with a
municipality and three individual police officers; petitioners sought dam-
ages and other relief under 42 U.S.C. §1983 for alleged civil rights
violations. The District Court denied the summary judgment motions
of all five defendants, ruling, inter alia, that the individual officers were
not entitled to qualified immunity from suit and that the sheriff who
authorized the raids, although a state employee, may have been the
county’s final policymaker for law enforcement. The District Court
stated that it would rule dispositively on the county’s liability before
jury deliberations. Invoking the rule that an order denying qualified
immunity is appealable before trial, Mitchell v. Forsyth, 472 U. S. 511,
530, the individual defendants immediately appealed. The county com-
mission also appealed, arguing that the denial of its summary judgment
motion was immediately appealable as a collateral order satisfying the
test announced in Cohen v. Beneficial Industrial Loan Corp., 337 U. S.
541, 546, and, alternatively, that the Eleventh Circuit had “pendent ap-
pellate jurisdiction” to decide the questions presented by the commis-
sion. The Eleventh Circuit rejected the county commission’s first argu-
ment, but asserted pendent jurisdiction over the commission’s appeal.
Determining that the sheriff was not a policymaker for the county, the
Eleventh Circuit held that the county commission qualified for sum-
mary judgment.

Held: The Eleventh Circuit lacked jurisdiction to rule on the county com-
mission’s liability at this interlocutory stage of the litigation and, accord-
ingly, should have dismissed the commission’s appeal. Pp. 41-51.

(@) The order denying the county commission’s summary judgment
motion was not an appealable collateral order under Cohen, supra, at
546, which allows immediate appeal from decisions that are conclusive,
resolve important questions separate from the merits, and are effec-
tively unreviewable on appeal from final judgment. The order in ques-
tion fails this test because it was tentative, the District Court having
announced its intention to revisit its initial determination. Moreover,
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the order is effectively reviewable after final judgment, because the
commission’s assertion that the sheriff is not its policymaker ranks
solely as a defense to liability, not as an immunity from suit that is
effectively lost if the case is erroneously permitted to go to trial. See
Mitchell, supra, at 526. Pp. 41-43.

(b) There is no “pendent party” appellate jurisdiction of the kind the
Eleventh Circuit purported to exercise. Although that court unques-
tionably had jurisdiction immediately to review the denial of the individ-
ual officers’ summary judgment motions, it did not thereby gain author-
ity to review at once the unrelated question of the county commission’s
liability. The parties’ arguments to the contrary drift away from the
statutory instructions Congress has given to control the timing of appel-
late proceedings. In particular, 28 U. 8. C. §1292(b) confers on district
courts first line discretion to certify for immediate appeal interlocutory
orders deemed pivotal and debatable; this provision grants to the court
of appeals discretion to review only orders first certified by the district
court. If courts of appeals had jurisdiction of the type here claimed
by the Eleventh Circuit, §1292(b)’s two-tiered arrangement would be
severely undermined. Furthermore, provisions Congress passed in
1990 and 1992, 28 U. S. C. §2072(c) and 28 U. S. C. §1292(e), designate
the rulemaking process as the way to define or refine when a district
court ruling is “final” and when an interlocutory order is appealable.
These legislative provisions counsel resistance to expansion of appellate
jurisdiction by court decision. Abney v. United States, 431 U. S. 651,
662—663, and United States v. Stanley, 483 U. S. 669, 676-677, securely
support the conclusion that the Eleventh Circuit lacked jurisdiction to
review the denial of the county commission’s summary judgment motion.
Although the parties are correct that this Court has not universally
required courts of appeals to confine review to the precise decision inde-
pendently subject to review, the Court need not definitively or preemp-
tively settle here whether or when it may be proper for a court of ap-
peals with jurisdiction over one ruling to review, conjunctively, related
rulings that are not themselves independently appealable. The parties
do not—indeed could not—contend that the District Court’s decision to
deny the commission’s motion on the ground that the sheriff may have
been a county policymaker was inextricably intertwined with that
court’s decision to deny the individual defendants’ qualified immunity
motions, or that review of the former decision was necessary to ensure
meaningful review of the latter. Pp. 43-51.

5 F. 3d 1435 and 11 F. 3d 1030, vacated in part and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.
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Robert B. McDuff argued the cause for petitioners. With
him on the briefs were Carlos A. Williams, Bryan Steven-
son, and Bernard Harcourt.

Paul R. Q. Wolfson argued the cause for the United States
as amicus curiae in support of petitioners. On the brief
were Solicitor General Days, Assistant Attorney General
Patrick, Deputy Solicitor General Bender, Beth S. Brink-
mamnn, Jessica Dunsay Silver, and Linda F. Thome.

Paul M. Smith argued the cause for respondents. With
him on the brief for respondent Chambers County Commis-
sion were Bruce J. Ennis, Donald B. Verrilli, Jr., James W.
Webb, Kendrick E. Webb, and Bart Harmon.*

JUSTICE GINSBURG delivered the opinion of the Court.

In the wake of successive police raids on a nightclub in
Chambers County, Alabama, two of the club’s owners joined
by an employee and a patron (petitioners here) sued the
Chambers County Commission (respondent here), the city
of Wadley, and three individual police officers. Petitioners
sought damages and other relief, pursuant to 42 U.S. C.
§1983, for alleged civil rights violations. We granted certio-
rari to review the decision of the United States Court of
Appeals for the Eleventh Circuit, which held that the Cham-
bers County Commission qualified for summary judgment
because the sheriff who authorized the raids was a state ex-
ecutive officer and not an agent of the county commission.
We do not reach that issue, however, because we conclude

*J. Michael McGuinness filed a brief for the Southern States Police
Benevolent Association as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed for Jefferson County,
Alabama, by Charles S. Wagner; and for the National Association of Coun-
ties et al. by Richard Ruda.

Mitchell F. Dolin, T. Jeremy Gunn, Steven R. Shapiro, Michael A. Coo-
per, Herbert J. Hansell, Norman Redlich, Thomas J. Henderson, and
Sharon R. Vinick filed a brief for the American Civil Liberties Union
et al. as amici curiae.
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that the Eleventh Circuit lacked jurisdiction to rule on the
county commission’s liability at this interlocutory stage of
the litigation.

The Eleventh Circuit unquestionably had jurisdiction to
review the denial of the individual police officer defendants’
motions for summary judgment based on their alleged quali-
fied immunity from suit. But the Circuit Court did not
thereby gain authority to review the denial of the Chambers
County Commission’s motion for summary judgment. The
commission’s appeal, we hold, does not fit within the “collat-
eral order” doctrine, nor is there “pendent party” appellate
authority to take up the commission’s case. We therefore
vacate the relevant portion of the Eleventh Circuit’s judg-
ment and remand the case for proceedings consistent with
this opinion.

I

On December 14, 1990, and again on March 29, 1991, law
enforcement officers from Chambers County and the city of
Wadley, Alabama, raided the Capri Club in Chambers
County as part of a narcotics operation. The raids were
conducted without a search warrant or an arrest warrant.
Petitioners filed suit, alleging, among other claims for relief,
violations of their federal civil rights. Petitioners named
as defendants the county commission; the city of Wadley;
and three individual defendants, Chambers County Sheriff
James C. Morgan, Wadley Police Chief Freddie Morgan, and
Wadley Police Officer Gregory Dendinger.

The five defendants moved for summary judgment on
varying grounds. The three individual defendants asserted
qualified immunity from suit on petitioners’ federal claims.
See Anderson v. Creighton, 483 U. S. 635, 639 (1987) (gov-
ernmental officials are immune from suit for civil damages
unless their conduct is unreasonable in light of clearly estab-
lished law). Without addressing the question whether Wad-
ley Police Chief Freddie Morgan, who participated in the
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raids, was a policymaker for the municipality, the city argued
that a respondeat superior theory could not be used to hold
it liable under §1983. See Monell v. New York City Dept.
of Social Servs., 436 U. S. 658, 694 (1978) (a local government
may not be sued under §1983 for injury inflicted solely by
its nonpolicymaking employees or agents). The Chambers
County Commission argued that County Sheriff James C.
Morgan, who authorized the raids, was not a policymaker for
the county.

The United States District Court for the Middle District
of Alabama denied the motions for summary judgment. The
District Court agreed that §1983 liability could not be im-
posed on the city for an injury inflicted by a nonpolicy-
making employee; that court denied the city’s summary judg-
ment motion, however, because the city had failed to argue
that Wadley Police Chief Freddie Morgan was not its policy-
maker for law enforcement. Regarding the county commis-
sion’s motion, the District Court was “persuaded by the
Plaintiffs that Sheriff [James C.] Morgan may have been the
final decision-maker for the County in ferreting out crime,
although he is a State of Alabama employee.” App. to Pet.
for Cert. 67a. The District Court later denied the defend-
ants’ motions for reconsideration, but indicated its intent to
revisit, before jury deliberations, the question whether Sher-
iff Morgan was a policymaker for the county:

“The Chambers County Defendants correctly point
out that whether Sheriff James Morgan was the final
policy maker is a question of law that this Court can
decide. What th[is] Court decided in its [prior order]
was that the Plaintiffs had come forward with sufficient
evidence to persuade this Court that Sheriff Morgan
may be the final policy maker for the County. The par-
ties will have an opportunity to convince this Court that
Sheriff Morgan was or was not the final policy maker
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for the County, and the Court will make a ruling as a
matter of law on that issue before the case goes to the
jury.” Id., at 72a.

Invoking the rule that an order denying qualified immu-
nity is appealable before trial, Mitchell v. Forsyth, 472 U. S.
511, 530 (1985), the individual defendants immediately ap-
pealed. The city of Wadley and the Chambers County Com-
mission also appealed, arguing, first, that the denial of their
summary judgment motions—like the denial of the individ-
ual defendants’ summary judgment motions—was immedi-
ately appealable as a collateral order satisfying the test an-
nounced in Cohen v. Beneficial Industrial Loan Corp., 337
U.S. 541, 546 (1949) (decisions that are conclusive, that
resolve important questions apart from the merits of the
underlying action, and that are effectively unreviewable on
appeal from final judgment may be appealed immediately).
Alternatively, the city and county commission urged the
Eleventh Circuit Court of Appeals to exercise “pendent ap-
pellate jurisdiction,” a power that court had asserted in ear-
lier cases. Stressing the Eleventh Circuit’s undisputed ju-
risdiction over the individual defendants’ qualified immunity
pleas, the city and county commission maintained that, in the
interest of judicial economy, the court should resolve, simul-
taneously, the city’s and commission’s appeals.

The Eleventh Circuit affirmed in part and reversed in part
the District Court’s order denying summary judgment for the
individual defendants. 5 F. 3d 1435, 1448 (1993), modified, 11
F.3d 1030,1031-1032 (1994). Next, the Eleventh Circuit held
that the District Court’s rejections of the county commis-
sion’s and city’s summary judgment motions were not im-
mediately appealable as collateral orders. 5 F.3d, at 1449,
1452. Nevertheless, the Circuit Court decided to exercise
pendent appellate jurisdiction over the county commission’s
appeal. Id., at 1449-1450. Holding that Sheriff James C.
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Morgan was not a policymaker for the county in the area of
law enforcement, the Eleventh Circuit reversed the District
Court’s order denying the county commission’s motion for
summary judgment. Id., at 1450-1451. The Eleventh Cir-
cuit declined to exercise pendent appellate jurisdiction over
the city’s appeal because the District Court had not yet de-
cided whether Wadley Police Chief Freddie Morgan was a
policymaker for the city. Id., at 1451-1452.1

We granted certiorari to review the Court of Appeals’ de-
cision that Sheriff Morgan is not a policymaker for Chambers
County. 512 U. S. 1204 (1994). We then instructed the par-
ties to file supplemental briefs addressing this question:
Given the Eleventh Circuit’s jurisdiction to review imme-
diately the District Court’s refusal to grant summary
judgment for the individual defendants in response to their
pleas of qualified immunity, did the Circuit Court also have
jurisdiction to review at once the denial of the county
commission’s summary judgment motion? 513 U.S. 958
(1994). We now hold that the Eleventh Circuit should have
dismissed the county commission’s appeal for want of
jurisdiction.

II

We inquire first whether the denial of the county commis-
sion’s summary judgment motion was appealable as a collat-
eral order. The answer, as the Court of Appeals recognized,
is a firm “No.”

By statute, federal courts of appeals have “jurisdiction of
appeals from all final decisions of the district courts,” except
where direct review may be had in this Court. 28 U.S. C.
§1291. “The collateral order doctrine is best understood not
as an exception to the ‘final decision’ rule laid down by Con-

10On Sheriff James C. Morgan’s suggestion for rehearing en banc, the
Eleventh Circuit modified its opinion with respect to an issue not relevant
here and denied rehearing en banc. 11 F. 3d 1030 (1994).
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gress in §1291, but as a ‘practical construction’ of it.” Dig1-
tal Equipment Corp. v. Desktop Direct, Inc., 511 U. S. 863,
867 (1994) (quoting Cohen, 337 U. S., at 546). In Cohen, we
held that § 1291 permits appeals not only from a final decision
by which a district court disassociates itself from a case, but
also from a small category of decisions that, although they do
not end the litigation, must nonetheless be considered “final.”
Id., at 546. That small category includes only decisions that
are conclusive, that resolve important questions separate
from the merits, and that are effectively unreviewable on
appeal from the final judgment in the underlying action.
Ibid.

The District Court planned to reconsider its ruling on the
county commission’s summary judgment motion before the
case went to the jury. That court had initially determined
only that “Sheriff Morgan . . . may have been the final policy
maker for the County.” App. to Pet. for Cert. 67a (emphasis
added). The ruling thus fails the Cohen test, which “disal-
low[s] appeal from any decision which is tentative, informal
or incomplete.” 337 U. S., at 546; see Coopers & Lybrand v.
Livesay, 437 U. S. 463, 469 (1978) (order denying class certi-
fication held not appealable under collateral order doctrine,
in part because such an order is “subject to revision in the
District Court”).

Moreover, the order denying the county commission’s sum-
mary judgment motion does not satisfy Cohen’s requirement
that the decision be effectively unreviewable after final judg-
ment. When we placed within the collateral order doctrine
decisions denying pleas of government officials for qualified
immunity, we stressed that an official’s qualified immunity is
“an immunaity from suit rather than a mere defense to liabil-
ity; and like an absolute immunity, it is effectively lost if a
case is erroneously permitted to go to trial.” Mitchell, 472
U. S., at 526 (emphasis in original).
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The county commission invokes our decision in Monell,
which held that municipalities are liable under §1983 only
for violations of federal law that occur pursuant to official
governmental policy or custom. Monell, the commission
contends, should be read to accord local governments a quali-
fied right to be free from the burdens of trial. Accordingly,
the commission maintains, the commission should be able to
appeal immediately the District Court’s denial of its sum-
mary judgment motion. This argument undervalues a core
point we reiterated last Term: “§ 1291 requires courts of ap-
peals to view claims of a ‘right not to be tried’ with skepti-
cism, if not a jaundiced eye,” Digital Equipment, 511 U. S.,
at 873, for “virtually every right that could be enforced ap-
propriately by pretrial dismissal might loosely be described
as conferring a ‘right not to stand trial,”” ibid.; cf. United
States v. MacDonald, 435 U. S. 850, 858-859 (1978) (denial of
pretrial motion to dismiss an indictment on speedy trial
grounds held not appealable under collateral order doctrine).

The commission’s assertion that Sheriff Morgan is not its
policymaker does not rank, under our decisions, as an immu-
nity from suit. Instead, the plea ranks as a “mere defense
to liability.” Mitchell, 472 U. S., at 526. An erroneous rul-
ing on liability may be reviewed effectively on appeal from
final judgment. Therefore, the order denying the county
commission’s summary judgment motion was not an appeal-
able collateral order.

II1

Although the Court of Appeals recognized that the Dis-
trict Court’s order denying the county commission’s sum-
mary judgment motion was not appealable as a collateral
order, the Circuit Court reviewed that ruling by assuming
jurisdiction pendent to its undisputed jurisdiction to review
the denial of the individual defendants’ summary judgment
motions. Describing this “pendent appellate jurisdiction” as
discretionary, the Eleventh Circuit concluded that judicial
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economy warranted its exercise in the instant case: “If the
County Commission is correct about the merits in its ap-
peal,” the court explained, “reviewing the district court’s
order would put an end to the entire case against the
County ....” 5 F. 3d, at 1450.2

2The Federal Courts of Appeals have endorsed the doctrine of pendent
appellate jurisdiction, although they have expressed varying views about
when such jurisdiction is properly exercised. See, e. g., Roque-Rodriguez
v. Lema Moya, 926 F. 2d 103, 105, n. 2 (CA1 1991) (noting that the First
Circuit has “refrained” from exercising pendent appellate jurisdiction, but
characterizing the Circuit’s practice as “self-imposed”); Golino v. New
Hawen, 950 F. 2d 864, 868-869 (CA2 1991) (exercising discretion to consider
otherwise nonappealable issues because sufficient overlap exists in the fac-
tors relevant to the appealable and nonappealable issues), cert. denied, 505
U. S. 1221 (1992); Natale v. Ridgefield, 927 F. 2d 101, 104 (CA2 1991) (“Only
in exceptional circumstances should litigants, over whom this Court cannot
ordinarily exercise jurisdiction, be permitted to ride on the jurisdictional
coattails of another party.”); National Union Fire Ins. Co. v. City Savings,
F. S. B, 28 F. 3d 376, 382, and n. 4 (CA3 1994) (reserving question whether
pendent appellate jurisdiction is available in any circumstances other than
when “necessary to ensure meaningful review of an appealable order”)
(internal quotation marks omitted); Roberson v. Mullins, 29 F. 3d 132,
136 (CA4 1994) (recognizing pendent appellate jurisdiction “if the issues
involved in the two rulings substantially overlap and review will advance
the litigation or avoid further appeals”) (internal quotation marks omit-
ted); Silver Star Enterprises v. M/V SARAMACCA, 19 F. 3d 1008, 1014
(CA5 1994) (declining to exercise pendent appellate jurisdiction because
otherwise nonappealable order was not “inextricably entwined” with
appealable order); Williams v. Kentucky, 24 F. 3d 1526, 1542 (CA6 1994)
(same); United States ex rel. Valders Stone & Marble, Inc. v. C-Way
Constr. Co., 909 F. 2d 259, 262 (CAT7 1990) (pendent appellate jurisdiction
is proper only “[wlhen an ordinarily unappealable interlocutory order is
inextricably entwined with an appealable order” and there are “compelling
reasons” for immediate review; a “close relationship” between the two
orders does not suffice) (internal quotation marks omitted); Drake v. Scott,
812 F. 2d 395, 399 (CA8) (“[Wlhen an interlocutory appeal is properly
before us . . . we have jurisdiction also to decide closely related issues
of law.”), cert. denied, 484 U. S. 965 (1987); TransWorld Airlines, Inc. v.
American Coupon Exchange, Inc., 913 F. 2d 676, 680 (CA9 1990) (jurisdic-
tion under §1291(a)(1) to review on an interlocutory basis a preliminary
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Petitioners join respondent Chambers County Commission
in urging that the Eleventh Circuit had pendent appellate
jurisdiction to review the District Court’s order denying the
commission’s summary judgment motion. Both sides em-
phasize that §1291’s final decision requirement is designed
to prevent parties from interrupting litigation by pursuing
piecemeal appeals. Once litigation has already been inter-
rupted by an authorized pretrial appeal, petitioners and the
county commission reason, there is no cause to resist the
economy that pendent appellate jurisdiction promotes. See
Supplemental Brief for Petitioners 16-17; Supplemental
Brief for Respondent 5, 9. Respondent county commission
invites us to adopt a “‘libera[l]’” construction of § 1291, and
petitioners urge an interpretation sufficiently “[plractical”
and “[f]lexible” to accommodate pendent appellate review as
exercised by the Eleventh Circuit. See id., at 4; Supplemen-
tal Brief for Petitioners 14.

These arguments drift away from the statutory instruc-
tions Congress has given to control the timing of appellate
proceedings. The main rule on review of “final decisions,”
§1291, is followed by prescriptions for appeals from “inter-
locutory decisions,” §1292. Section 1292(a) lists three cate-

injunction order “extends to all matters ‘inextricably bound up’ with th[at]
order”); Robinson v. Volkswagenwerk AG, 940 F. 2d 1369, 1374 (CA10
1991) (pendent appellate jurisdiction is properly exercised where “review
of the appealable issue involves consideration of factors closely related or
relevant to the otherwise nonappealable issue” and judicial economy is
served by review), cert. denied, 502 U. S. 1091 (1992); Stewart v. Baldwin
County Bd. of Ed., 908 F. 2d 1499, 1509 (CA11 1990) (“Pendent jurisdiction
is properly exercised over nonappealable decisions of the district court
when the reviewing court already has jurisdiction over one issue in the
case.”); Consarc Corp. v. Iraqi Ministry, 27 F. 3d 695, 700 (CADC 1994)
(“This Circuit has invoked [pendent appellate jurisdiction] only in a narrow
class of cases, to review an interlocutory order that itself is not yet subject
to appeal but is ‘closely related’ to an appealable order.”).
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gories of immediately appealable interlocutory decisions.?
Of prime significance to the jurisdictional issue before us,
Congress, in 1958, augmented the §1292 catalog of imme-
diately appealable orders; Congress added a provision,
§1292(b), according the district courts circumsecribed author-
ity to certify for immediate appeal interlocutory orders
deemed pivotal and debatable. Section 1292(b) provides:

“When a district judge, in making in a civil action an
order not otherwise appealable under this section, shall
be of the opinion that such order involves a controlling
question of law as to which there is substantial ground
for difference of opinion and that an immediate appeal
from the order may materially advance the ultimate ter-
mination of the litigation, he shall so state in writing in
such order. The Court of Appeals which would have
jurisdiction of an appeal of such action may thereupon,
in its discretion, permit an appeal to be taken from such
order, if application is made to it within ten days after
the entry of the order: Provided, however, That applica-
tion for an appeal hereunder shall not stay proceedings
in the district court unless the district judge or the
Court of Appeals or a judge thereof shall so order.”

3Section 1292(a) provides in relevant part:

“[TThe courts of appeals shall have jurisdiction of appeals from:

“(1) Interlocutory orders of the district courts . .. granting, continuing,
modifying, refusing or dissolving injunctions, or refusing to dissolve or
modify injunctions, except where a direct review may be had in the Su-
preme Court;

“(2) Interlocutory orders appointing receivers, or refusing orders to
wind up receiverships or to take steps to accomplish the purposes thereof,
such as directing sales or other disposals of property;

“(3) Interlocutory decrees of such district courts or the judges thereof
determining the rights and liabilities of the parties to admiralty cases in
which appeals from final decrees are allowed.”
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Congress thus chose to confer on district courts first line
discretion to allow interlocutory appeals.* If courts of ap-
peals had discretion to append to a Cohen-authorized appeal
from a collateral order further rulings of a kind neither inde-
pendently appealable nor certified by the district court, then
the two-tiered arrangement § 1292(b) mandates would be se-
verely undermined.’?

4When it passed § 1292(b), Congress had before it a proposal, by Jerome
Frank of the Court of Appeals for the Second Circuit, to give the courts
of appeals sole discretion to allow interlocutory appeals. Judge Frank
had opposed making interlocutory appeal contingent upon procurement of
a certificate from the district judge; he advanced instead the following
proposal:

“‘It shall be the duty of the district judge to state in writing whether
in his opinion the appeal is warranted; this statement shall be appended
to the petition for appeal or, as promptly as possible after the filing of
such petition in the court of appeals, shall be forwarded to said court by
the district judge. The court of appeals shall take into account, but shall
not be bound by, such statement in exercising its discretion.”” Undated
letter from study committee to the Tenth Circuit Judicial Conference, in
S. Rep. No. 2434, 85th Cong., 2d Sess., 8-9 (1958).

5This case indicates how the initial discretion Congress lodged in dis-
trict courts under §1292(b) could be circumvented by the “liberal” or
“flexible” approach petitioners and respondent prefer. The District Court
here ruled only tentatively on the county commission’s motion and appar-
ently contemplated receipt of further evidence from the parties before
ruling definitively. See order denying motions to reconsider, App. to Pet.
for Cert. 72a (“The parties will have an opportunity to convince this Court
that Sheriff Morgan was or was not the final policy maker for the County,
and the Court will make a ruling as a matter of law on that issue before
the case goes to the jury.”); cf. Swint v. Wadley, 5 F. 3d 1435, 1452 (CA11l
1993) (to determine whether an official is a final policymaker, a district
court “should examine not only the relevant positive law . . . but also the
relevant customs and practices having the force of law”) (emphasis in
original). In view of the incomplete state of the District Court’s adjudica-
tion, including some uncertainty whether plaintiffs meant to sue the
county as discrete from the commission members, it is unlikely that a
§1292(b) certification would have been forthcoming from the District
Judge.
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Two relatively recent additions to the Judicial Code also
counsel resistance to expansion of appellate jurisdiction in
the manner endorsed by the Eleventh Circuit. The Rules
Enabling Act, 28 U. S. C. §2071 et seq., gives this Court “the
power to prescribe general rules of practice and procedure
... for cases in the United States district courts . . . and
courts of appeals.” §2072(a). In 1990, Congress added
§2072(c), which authorizes us to prescribe rules “defin[ing]
when a ruling of a district court is final for the purposes of
appeal under section 1291.” Two years later, Congress
added §1292(e), which allows us to “prescribe rules, in ac-
cordance with section 2072 . . . to provide for an appeal of an
interlocutory decision to the courts of appeals that is not
otherwise provided for under [§ 1292] (a), (b), (c), or (d).”

Congress thus has empowered this Court to clarify when
a decision qualifies as “final” for appellate review pur-
poses, and to expand the list of orders appealable on an
interlocutory basis. The procedure Congress ordered for
such changes, however, is not expansion by court decision,
but by rulemaking under §2072. Our rulemaking authority
is constrained by §§2073 and 2074, which require, among
other things, that meetings of bench-bar committees estab-
lished to recommend rules ordinarily be open to the public,
§2073(c)(1), and that any proposed rule be submitted to Con-
gress before the rule takes effect, §2074(a). Congress’ des-
ignation of the rulemaking process as the way to define or
refine when a district court ruling is “final” and when an
interlocutory order is appealable warrants the Judiciary’s
full respect.b

5In the instant case, the Eleventh Circuit asserted not merely pendent
appellate jurisdiction, but pendent party appellate jurisdiction: The court
appended to its jurisdiction to review the denial of the individual defend-
ants’ qualified immunity motions jurisdiction to review the denial of the
commission’s summary judgment motion. We note that in 1990, Con-
gress endeavored to clarify and codify instances appropriate for the ex-
ercise of pendent or “supplemental” jurisdiction in district courts. 28
U. 8. C. §1367 (1988 ed., Supp. V); see §1367(a) (providing for “supplemen-
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Two decisions of this Court securely support the conclu-
sion that the Eleventh Circuit lacked jurisdiction instantly
to review the denial of the county commission’s summary
judgment motion: Abney v. United States, 431 U.S. 651
(1977), and United States v. Stanley, 483 U. S. 669 (1987). In
Abney, we permitted appeal before trial of an order denying
a motion to dismiss an indictment on double jeopardy
grounds. Immediate appeal of that ruling, we held, fit
within the Cohen collateral order doctrine. 431 U. S., at 662.
But we further held that the Court of Appeals lacked author-
ity to review simultaneously the trial court’s rejection of the
defendant’s challenge to the sufficiency of the indictment.
Id., at 662-663. We explained:

“Our conclusion that a defendant may seek immediate
appellate review of a district court’s rejection of his dou-
ble jeopardy claim is based on the special considerations
permeating claims of that nature which justify a depar-
ture from the normal rule of finality. Quite obviously,
such considerations do not extend beyond the claim of
formal jeopardy and encompass other claims presented
to, and rejected by, the district court in passing on the
accused’s motion to dismiss. Rather, such claims are
appealable if, and only if, they too fall within Cohen’s
collateral-order exception to the final-judgment rule.
Any other rule would encourage criminal defendants to
seek review of, or assert, frivolous double jeopardy
claims in order to bring more serious, but otherwise
nonappealable questions to the attention of the courts of
appeals prior to conviction and sentence.” Id., at 663
(citation omitted).

Petitioners suggest that Abney should control in criminal
cases only. Supplemental Brief for Petitioners 11. But the
concern expressed in Abney—that a rule loosely allowing
pendent appellate jurisdiction would encourage parties to

tal jurisdiction” over “claims that involve the joinder or intervention of
additional parties”).
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parlay Cohen-type collateral orders into multi-issue interloc-
utory appeal tickets—bears on civil cases as well.

In Stanley, we similarly refused to allow expansion of the
scope of an interlocutory appeal. That civil case involved
an order certified by the trial court, and accepted by the
appellate court, for immediate review pursuant to §1292(b).
Immediate appellate review, we held, was limited to the
certified order; issues presented by other, noncertified
orders could not be considered simultaneously. 483 U. S,
at 676-677.

The parties are correct that we have not universally re-
quired courts of appeals to confine review to the precise deci-
sion independently subject to appeal. See, e. g., Thornburgh
v. American College of Obstetricians and Gynecologists, 476
U. S. 747, 755-757 (1986) (Court of Appeals reviewing Dis-
trict Court’s ruling on preliminary injunction request prop-
erly reviewed merits as well); Eisen v. Carlisle & Jacquelin,
417 U. S. 156, 172-173 (1974) (Court of Appeals reviewing
District Court’s order allocating costs of class notification
also had jurisdiction to review ruling on methods of notifica-
tion); Chicago, R. I. & P. R. Co. v. Stude, 346 U. S. 574, 578
(1954) (Court of Appeals reviewing order granting motion to
dismiss properly reviewed order denying opposing party’s
motion to remand); Deckert v. Independence Shares Corp.,
311 U. S. 282, 287 (1940) (Court of Appeals reviewing order
granting preliminary injunction also had jurisdiction to re-
view order denying motions to dismiss). Cf. Schlagenhauf
v. Holder, 379 U. S. 104, 110-111 (1964) (Court of Appeals
exercising mandamus power should have reviewed not only
whether District Court had authority to order mental and
physical examinations of defendant in personal injury case,
but also whether there was good cause for the ordered
examinations).

We need not definitively or preemptively settle here
whether or when it may be proper for a court of appeals,
with jurisdiction over one ruling, to review, conjunctively,



Cite as: 514 U. S. 35 (1995) 51

Opinion of the Court

related rulings that are not themselves independently ap-
pealable. See supra, at 48 (describing provisions by Con-
gress for rulemaking regarding appeals prior to the district
court’s final disposition of entire case). The parties do not
contend that the District Court’s decision to deny the Cham-
bers County Commission’s summary judgment motion was
inextricably intertwined with that court’s decision to deny
the individual defendants’ qualified immunity motions, or
that review of the former decision was necessary to ensure
meaningful review of the latter. Cf. Kanji, The Proper
Scope of Pendent Appellate Jurisdiction in the Collateral
Order Context, 100 Yale L. J. 511, 530 (1990) (“Only where
essential to the resolution of properly appealed collateral or-
ders should courts extend their Cohen jurisdiction to rulings
that would not otherwise qualify for expedited consider-
ation.”). Nor could the parties so argue. The individual
defendants’ qualified immunity turns on whether they vio-
lated clearly established federal law; the county commission’s
liability turns on the allocation of law enforcement power

in Alabama.
ES ES ES

The Eleventh Circuit’s authority immediately to review
the District Court’s denial of the individual police officer de-
fendants’ summary judgment motions did not include author-
ity to review at once the unrelated question of the county
commission’s liability. The District Court’s preliminary rul-
ing regarding the county did not qualify as a “collateral
order,” and there is no “pendent party” appellate jurisdiction
of the kind the Eleventh Circuit purported to exercise. We
therefore vacate the relevant portion of the Eleventh Cir-
cuit’s judgment and remand the case for proceedings consist-
ent with this opinion.

It is so ordered.
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Petitioners filed this action in the Federal District Court, alleging that

their securities trading account had been mishandled by respondent
brokers. An arbitration panel, convened under the arbitration provi-
sion in the parties’ standard-form contract and under the Federal Arbi-
tration Act (FAA), awarded petitioners punitive damages and other
relief. The District Court and the Court of Appeals disallowed the pu-
nitive damages award because the contract’s choice-of-law provision
specifies that “the laws of the State of New York” should govern, but
New York law allows only courts, not arbitrators, to award punitive
damages.

Held: The arbitral award should have been enforced as within the scope

of the contract between the parties. Pp. 55-64.

(@) This case is governed by what the contract has to say about the
arbitrability of petitioners’ punitive damages claim. The FAA’s central
purpose is to ensure “that private agreements to arbitrate are enforced
according to their terms.” Volt Information Sciences, Inc. v. Board of
Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 479. This
Court’s decisions make clear that if contracting parties agree to include
punitive damages claims within the issues to be arbitrated, the FAA
ensures that their agreement will be enforced according to its terms
even if a rule of state law would otherwise exclude such claims from
arbitration. See, e. g., Allied-Bruce Terminix Cos. v. Dobson, 513 U. S.
265. Pp. 55-58.

(b) The Court of Appeals misinterpreted the parties’ contract by
reading the choice-of-law provision and the arbitration provision as con-
flicting. Although the agreement contains no express reference to pu-
nitive damages claims, the fact that it is intended to include such claims
is demonstrated by considering separately the impact of each of the two
provisions, and then inquiring into their meaning taken together. This
process reveals that the choice-of-law provision is not, in itself, an un-
equivocal exclusion of punitive damages claims, that the arbitration pro-
vision strongly implies that an arbitral award of punitive damages is
appropriate, and that the best way to harmonize the two is to read “the
laws of the State of New York” to encompass substantive principles that
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New York courts would apply, but not to include special rules limiting
the authority of arbitrators. Thus, the choice-of-law provision covers
the rights and duties of the parties, while the arbitration clause covers
arbitration; neither provision intrudes upon the other. Pp. 58-64.

20 F. 3d 713, reversed.

STEVENS, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and O’CONNOR, SCALIA, KENNEDY, SOUTER, GINSBURG, and
BREYER, JJ., joined. THOMAS, J., filed a dissenting opinion, post, p. 64.

William J. Harte argued the cause for petitioners. With
him on the briefs were Robert L. Tucker and Joan M.
Mannix.

Malcolm L. Stewart argued the cause for the United
States et al. as amici curiae urging reversal. With him on
the brief were Solicitor General Days, Deputy Solicitor
General Wallace, Stmon M. Lorne, Paul Gonson, Jacob H.
Stillman, Lucinda O. McConathy, and Mark Pennington.

Joseph Polizzotto argued the cause for respondents.
With him on the brief were Phil C. Neal, H. Nicholas Ber-
berian, and Robert J. Mandel.*

JUSTICE STEVENS delivered the opinion of the Court.

New York law allows courts, but not arbitrators, to award
punitive damages. In a dispute arising out of a standard-
form contract that expressly provides that it “shall be gov-
erned by the laws of the State of New York,” a panel of
arbitrators awarded punitive damages. The District Court
and Court of Appeals disallowed that award. The question
presented is whether the arbitrators’ award is consistent
with the central purpose of the Federal Arbitration Act to

*Briefs of amici curiae urging reversal were filed for the American
Association of Limited Partners by Michael B. Dashjian; for the Public
Investors Arbitration Bar Association by Stuart C. Goldberg and Seth E.
Lipner.

Andrew L. Frey, Andrew J. Pincus, and Stuart J. Kaswell filed a
brief for the Securities Industry Association as amicus curiae urging
affirmance.
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ensure “that private agreements to arbitrate are enforced
according to their terms.” Volt Information Sciences, Inc.
v. Board of Trustees of Leland Stanford Junior Univ., 489
U. S. 468, 479 (1989).

I

In 1985, petitioners, Antonio Mastrobuono, then an assist-
ant professor of medieval literature, and his wife Diana Mas-
trobuono, an artist, opened a securities trading account with
respondent Shearson Lehman Hutton, Inc. (Shearson), by ex-
ecuting Shearson’s standard-form Client’s Agreement. Re-
spondent Nick DiMinico, a vice president of Shearson, man-
aged the Mastrobuonos’ account until they closed it in 1987.
In 1989, petitioners filed this action in the United States Dis-
trict Court for the Northern District of Illinois, alleging that
respondents had mishandled their account and claiming dam-
ages on a variety of state and federal law theories.

Paragraph 13 of the parties’ agreement contains an arbi-
tration provision and a choice-of-law provision. Relying on
the arbitration provision and on §§3 and 4 of the Federal
Arbitration Act (FAA), 9 U. S. C. §§3, 4, respondents filed a
motion to stay the court proceedings and to compel arbitra-
tion pursuant to the rules of the National Association of
Securities Dealers. The District Court granted that motion,
and a panel of three arbitrators was convened. After con-
ducting hearings in Illinois, the panel ruled in favor of
petitioners.

In the arbitration proceedings, respondents argued that
the arbitrators had no authority to award punitive damages.
Nevertheless, the panel’s award included punitive damages
of $400,000, in addition to compensatory damages of $159,327.
Respondents paid the compensatory portion of the award but
filed a motion in the District Court to vacate the award of
punitive damages. The District Court granted the motion,
812 F. Supp. 845 (ND I1L 1993), and the Court of Appeals for
the Seventh Circuit affirmed, 20 F. 3d 713 (1994). Both
courts relied on the choice-of-law provision in paragraph 13
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of the parties’ agreement, which specifies that the contract
shall be governed by New York law. Because the New York
Court of Appeals has decided that in New York the power
to award punitive damages is limited to judicial tribunals and
may not be exercised by arbitrators, Garrity v. Lyle Stuanrt,
Inc., 40 N. Y. 2d 354, 353 N. E. 2d 793 (1976), the District
Court and the Seventh Circuit held that the panel of arbitra-
tors had no power to award punitive damages in this case.

We granted certiorari, 513 U. S. 921 (1994), because the
Courts of Appeals have expressed differing views on
whether a contractual choice-of-law provision may preclude
an arbitral award of punitive damages that otherwise would
be proper. Compare Barbier v. Shearson Lehman Hutton
Inc., 948 F. 2d 117 (CA2 1991), and Pierson v. Dean, Witter,
Reynolds, Inc., 742 F. 2d 334 (CAT7 1984), with Bonar v. Dean
Witter Reymolds, Inc., 85 F. 2d 1378, 1386-1388 (CA1l
1988), Raytheon Co. v. Automated Business Systems, Inc.,
882 F. 2d 6 (CA1 1989), and Lee v. Chica, 983 F. 2d 883 (CAS8
1993). We now reverse.!

II

Earlier this Term, we upheld the enforceability of a predis-
pute arbitration agreement governed by Alabama law, even
though an Alabama statute provides that arbitration agree-
ments are unenforceable. Allied-Bruce Terminix Cos. V.
Dobson, 513 U. S. 265 (1995). Writing for the Court, JUs-
TICE BREYER observed that Congress passed the FAA “to
overcome courts’ refusals to enforce agreements to arbi-
trate.” Id., at 270. See also Volt Information Sciences,
Inc. v. Board of Trustees of Leland Stanford Junior Univ.,
489 U. S., at 474; Dean Witter Reynolds Inc. v. Byrd, 470

1 Because our disposition would be the same under either a de novo or
a deferential standard, we need not decide in this case the proper standard
of a court’s review of an arbitrator’s decision as to the arbitrability of a
dispute or as to the scope of an arbitration. We recently granted cer-
tiorari in a case that involves some of these issues. First Options of
Chicago, Inc. v. Kaplan, No. 94-560, now pending before the Court.
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U.S. 213, 220 (1985). After determining that the FAA
applied to the parties’ arbitration agreement, we readily
concluded that the federal statute pre-empted Alabama’s
statutory prohibition. Allied-Bruce, 513 U. S., at 272-273,
281-282.

Petitioners seek a similar disposition of the case before us
today. Here, the Seventh Circuit interpreted the contract
to incorporate New York law, including the Garrity rule that
arbitrators may not award punitive damages. Petitioners
ask us to hold that the FAA pre-empts New York’s prohibi-
tion against arbitral awards of punitive damages because this
state law is a vestige of the “‘“ancient”’” judicial hostility
to arbitration. See Allied-Bruce, 513 U. S., at 270, quoting
Bernhardt v. Polygraphic Co. of America, Inc., 350 U. S. 198,
211, n. 5 (1956) (Frankfurter, J., concurring). Petitioners
rely on Southland Corp. v. Keating, 465 U. S. 1 (1984), and
Perry v. Thomas, 482 U. S. 483 (1987), in which we held that
the FAA pre-empted two California statutes that purported
to require judicial resolution of certain disputes. In South-
land, we explained that the FAA not only “declared a na-
tional policy favoring arbitration,” but actually “withdrew
the power of the states to require a judicial forum for the
resolution of claims which the contracting parties agreed to
resolve by arbitration.” 465 U. S., at 10.

Respondents answer that the choice-of-law provision in
their contract evidences the parties’ express agreement that
punitive damages should not be awarded in the arbitration
of any dispute arising under their contract. Thus, they
claim, this case is distinguishable from Southland and Perry,
in which the parties presumably desired unlimited arbitra-
tion but state law stood in their way. Regardless of whether
the FAA pre-empts the Garrity decision in contracts not ex-
pressly incorporating New York law, respondents argue that
the parties may themselves agree to be bound by Garrity,
just as they may agree to forgo arbitration altogether. In
other words, if the contract says “no punitive damages,” that
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is the end of the matter, for courts are bound to interpret
contracts in accordance with the expressed intentions of the
parties—even if the effect of those intentions is to limit
arbitration.

We have previously held that the FAA’s proarbitration
policy does not operate without regard to the wishes of the
contracting parties. In Volt Information Sciences, Inc. v.
Board of Trustees of Leland Stanford Junior Univ., 489
U.S. 468 (1989), the California Court of Appeal had con-
strued a contractual provision to mean that the parties in-
tended the California rules of arbitration, rather than the
FAA’s rules, to govern the resolution of their dispute. Id.,
at 472. Noting that the California rules were “manifestly
designed to encourage resort to the arbitral process,” id., at
476, and that they “generally foster[ed] the federal policy
favoring arbitration,” id., at 476, n. 5, we concluded that such
an interpretation was entirely consistent with the federal
policy “to ensure the enforceability, according to their terms,
of private agreements to arbitrate,” id., at 476. After refer-
ring to the holdings in Southland and Perry, which struck
down state laws limiting agreed-upon arbitrability, we
added:

“But it does not follow that the FAA prevents the en-
forcement of agreements to arbitrate under different
rules than those set forth in the Act itself. Indeed, such
a result would be quite inimical to the FAA’s primary
purpose of ensuring that private agreements to arbi-
trate are enforced according to their terms. Arbitra-
tion under the Act is a matter of consent, not coercion,
and parties are generally free to structure their arbitra-
tion agreements as they see fit. Just as they may limit
by contract the issues which they will arbitrate, see Mit-
subishi [Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U. S. 614, 628 (1985)], so too may they specify by
contract the rules under which that arbitration will be
conducted.” Volt, 489 U. S., at 479.
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Relying on our reasoning in Volt, respondents thus argue
that the parties to a contract may lawfully agree to limit
the issues to be arbitrated by waiving any claim for punitive
damages. On the other hand, we think our decisions in
Allied-Bruce, Southland, and Perry make clear that if con-
tracting parties agree to include claims for punitive damages
within the issues to be arbitrated, the FAA ensures that
their agreement will be enforced according to its terms even
if a rule of state law would otherwise exclude such claims
from arbitration. Thus, the case before us comes down to
what the contract has to say about the arbitrability of peti-
tioners’ claim for punitive damages.

II1

Shearson’s standard-form “Client Agreement,” which peti-
tioners executed, contains 18 paragraphs. The two relevant
provisions of the agreement are found in paragraph 13.2
The first sentence of that paragraph provides, in part, that
the entire agreement “shall be governed by the laws of the

2“Paragraph 13 of the Client’s Agreement provides:

“This agreement shall inure to the benefit of your [Shearson’s] succes-
sors and assigns[,] shall be binding on the undersigned, my [petitioners’]
heirs, executors, administrators and assigns, and shall be governed by the
laws of the State of New York. Unless unenforceable due to federal or
state law, any controversy arising out of or relating to [my] accounts, to
transactions with you, your officers, directors, agents and/or employees
for me or to this agreement or the breach thereof, shall be settled by
arbitration in accordance with the rules then in effect, of the National
Association of Securities Dealers, Inc. or the Boards of Directors of the
New York Stock Exchange, Inc. and/or the American Stock Exchange Inc.
as I may elect. If I do not make such election by registered mail ad-
dressed to you at your main office within 5 days after demand by you that
I make such election, then you may make such election. Judgment upon
any award rendered by the arbitrators may be entered in any court having
jurisdiction thereof. This agreement to arbitrate does not apply to future
disputes arising under certain of the federal securities laws to the extent
it has been determined as a matter of law that I cannot be compelled to
arbitrate such claims.” App. to Pet. for Cert. 44.
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State of New York.” App. to Pet. for Cert. 44. The second
sentence provides that “any controversy” arising out of the
transactions between the parties “shall be settled by arbitra-
tion” in accordance with the rules of the National Association
of Securities Dealers (NASD), or the Boards of Directors of
the New York Stock Exchange and/or the American Stock
Exchange. Ibid. The agreement contains no express
reference to claims for punitive damages. To ascertain
whether paragraph 13 expresses an intent to include or ex-
clude such claims, we first address the impact of each of the
two relevant provisions, considered separately. We then
move on to the more important inquiry: the meaning of the
two provisions taken together. See Restatement (Second)
of Contracts §202(2) (1979) (“A writing is interpreted as a
whole”).

The choice-of-law provision, when viewed in isolation, may
reasonably be read as merely a substitute for the conflict-
of-laws analysis that otherwise would determine what law to
apply to disputes arising out of the contractual relationship.
Thus, if a similar contract, without a choice-of-law provision,
had been signed in New York and was to be performed in
New York, presumably “the laws of the State of New York”
would apply, even though the contract did not expressly so
state. In such event, there would be nothing in the contract
that could possibly constitute evidence of an intent to exclude
punitive damages claims. Accordingly, punitive damages
would be allowed because, in the absence of contractual in-
tent to the contrary, the FAA would pre-empt the Garrity
rule. See supra, at 58, and n. 8, M fra.

Even if the reference to “the laws of the State of New
York” is more than a substitute for ordinary conflict-of-laws
analysis and, as respondents urge, includes the caveat, “de-
tached from otherwise-applicable federal law,” the provision
might not preclude the award of punitive damages because
New York allows its courts, though not its arbitrators, to
enter such awards. See Garrity, 40 N. Y. 2d, at 358, 353
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N. E. 2d, at 796. In other words, the provision might include
only New York’s substantive rights and obligations, and not
the State’s allocation of power between alternative tribu-
nals.> Respondents’ argument is persuasive only if “New
York law” means “New York decisional law, including that
State’s allocation of power between courts and arbitrators,
notwithstanding otherwise-applicable federal law.” But, as
we have demonstrated, the provision need not be read so
broadly. It is not, in itself, an unequivocal exclusion of puni-
tive damages claims.?

The arbitration provision (the second sentence of para-
graph 13) does not improve respondents’ argument. On the
contrary, when read separately this clause strongly implies
that an arbitral award of punitive damages is appropriate.
It explicitly authorizes arbitration in accordance with NASD
rules;® the panel of arbitrators in fact proceeded under that

3In a related point, respondents argue that there is no meaningful
distinction between “substance” and “remedy,” that is, between an en-
titlement to prevail on the law and an entitlement to a specific form of
damages. See Brief for Respondents 25-27. We do not rely on such
a distinction here, nor do we pass upon its persuasiveness.

4The dissent makes much of the similarity between this choice-of-law
clause and the one in Volt Information Sciences, Inc. v. Board of Trustees
of Leland Stanford Junior Univ., 489 U. S. 468 (1989), which we took to
incorporate a California statute allowing a court to stay arbitration pend-
ing resolution of related litigation. In Volt, however, we did not interpret
the contract de novo. Instead, we deferred to the California court’s con-
struction of its own State’s law. Id., at 474 (“[TThe interpretation of pri-
vate contracts is ordinarily a question of state law, which this Court does
not sit to review”). In the present case, by contrast, we review a federal
court’s interpretation of this contract, and our interpretation accords with
that of the only decisionmaker arguably entitled to deference—the arbitra-
tor. See n. 1, supra.

5The contract also authorizes (at petitioners’ election) that the arbitra-
tion be governed by the rules of the New York Stock Exchange or the
American Stock Exchange, instead of those of the NASD. App. to Pet. for
Cert. 44. Neither set of alternative rules purports to limit an arbitrator’s
discretion to award punitive damages. Moreover, even if there were any
doubt as to the ability of an arbitrator to award punitive damages under
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set of rules.’ The NASD’s Code of Arbitration Procedure
indicates that arbitrators may award “damages and other re-
lief.” NASD Code of Arbitration Procedure § 3741(e) (1993).
While not a clear authorization of punitive damages, this pro-
vision appears broad enough at least to contemplate such a
remedy. Moreover, as the Seventh Circuit noted, a manual
provided to NASD arbitrators contains this provision:

“B. Punitive Damages

“The issue of punitive damages may arise with great
frequency in arbitrations. Parties to arbitration are in-
formed that arbitrators can consider punitive damages
as a remedy.” 20 F. 3d, at 717.

Thus, the text of the arbitration clause itself surely does not
support—indeed, it contradicts—the conclusion that the par-
ties agreed to foreclose claims for punitive damages.”

the Exchanges’ rules, the contract expressly allows petitioners, the claim-
ants in this case, to choose NASD rules; and the panel of arbitrators in
this case in fact proceeded under NASD rules.

6 As the Solicitor General reminds us, one NASD rule is not before us,
namely Rule 21(f)(4) of the NASD Rules of Fair Practice, which reads:

“‘No agreement [between a member and a customer] shall include any
condition which . . . limits the ability of a party to file any claim in arbitra-
tion or limits the ability of the arbitrators to make any award.”” Brief
for United States et al. 6.

Rule 21(f)(4) applies only to contracts executed after September 7, 1989.
Notwithstanding any effect it may have on agreements signed after that
date, this rule is not applicable to the agreement in this case, which was
executed in 1985.

"“Were we to confine our analysis to the plain language of the arbitra-
tion clause, we would have little trouble concluding that a contract clause
which bound the parties to ‘settle’ ‘all disputes’ through arbitration con-
ducted according to rules which allow any form of ‘just and equitable’
‘remedy of relief” was sufficiently broad to encompass the award of puni-
tive damages. Inasmuch as agreements to arbitrate are ‘generously con-
strued,” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, [Inc., 473
U. S. 614, 626 (1985)], it would seem sensible to interpret the ‘all disputes’
and ‘any remedy or relief’ phrases to indicate, at a minimum, an intention
to resolve through arbitration any dispute that would otherwise be settled
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Although neither the choice-of-law clause nor the arbitra-
tion clause, separately considered, expresses an intent to
preclude an award of punitive damages, respondents argue
that a fair reading of the entire paragraph 13 leads to that
conclusion. On this theory, even if “New York law” is am-
biguous, and even if “arbitration in accordance with NASD
rules” indicates that punitive damages are permissible, the
juxtaposition of the two clauses suggests that the contract
incorporates “New York law relating to arbitration.” We
disagree. At most, the choice-of-law clause introduces an
ambiguity into an arbitration agreement that would other-
wise allow punitive damages awards. As we pointed out in
Volt, when a court interprets such provisions in an agree-
ment covered by the FAA, “due regard must be given to the
federal policy favoring arbitration, and ambiguities as to the
scope of the arbitration clause itself resolved in favor of arbi-
tration.” 489 U. S., at 476. See also Moses H. Cone Memo-
rial Hospital v. Mercury Constr. Corp., 460 U.S. 1, 24-25
(1983).8

Moreover, respondents cannot overcome the common-law
rule of contract interpretation that a court should construe
ambiguous language against the interest of the party that
drafted it. See, e. g., United States Fire Ins. Co. v. Schnack-
enberg, 88 I1l. 2d 1, 4, 429 N. E. 2d 1203, 1205 (1981); Graff
v. Billet, 64 N. Y. 2d 899, 902, 477 N. E. 2d 212, 213-214

in a court, and to allow the chosen dispute resolvers to award the same
varieties and forms of damages or relief as a court would be empowered
to award. Since courts are empowered to award punitive damages with
respect to certain types of claims, the Raytheon-Automated arbitrators
would be equally empowered.” Raytheon Co. v. Automated Business
Systems, Inc., 882 F. 2d 6, 10 (CA1 1989).

8“The Arbitration Act establishes that, as a matter of federal law, any
doubts concerning the scope of arbitrable issues should be resolved in
favor of arbitration, whether the problem at hand is the construction of
the contract language itself or an allegation of waiver, delay, or a like
defense to arbitrability.” Moses H. Cone, 460 U. S., at 24-25.
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(1984);° Restatement (Second) of Contracts §206; United
States v. Seckinger, 397 U. S. 203, 210 (1970). Respondents
drafted an ambiguous document, and they cannot now claim
the benefit of the doubt. The reason for this rule is to pro-
tect the party who did not choose the language from an unin-
tended or unfair result.'® That rationale is well suited to
the facts of this case. As a practical matter, it seems un-
likely that petitioners were actually aware of New York’s
bifurcated approach to punitive damages, or that they had
any idea that by signing a standard-form agreement to arbi-
trate disputes they might be giving up an important substan-
tive right. In the face of such doubt, we are unwilling to
impute this intent to petitioners.

Finally respondents’ reading of the two clauses violates
another cardinal principle of contract construction: that a
document should be read to give effect to all its provisions
and to render them consistent with each other. See, e. g., In
re Halas, 104 T1l. 2d 83, 92, 470 N. E. 2d 960, 964 (1984);
Crimmans Contracting Co. v. City of New York, 74 N. Y. 2d
166, 172-173, 542 N. E. 2d 1097, 1100 (1989); Trump-
Equitable Fifth Avenue Co. v. H. R. H. Constr. Corp., 106
App. Div. 2d 242, 244, 485 N. Y. S. 2d 65, 67 (1985); Restate-
ment (Second) of Contracts §203(a) and Comment b; id.,
§202(5). We think the best way to harmonize the choice-of-

9We cite precedent from Illinois, the forum State and place where the
contract was executed, and New York, the State designated in the con-
tract’s choice-of-law clause. The parties suggest no other State’s law as
arguably relevant to this controversy.

0 The drafters of the Second Restatement justified the rule as follows:

“Where one party chooses the terms of a contract, he is likely to provide
more carefully for the protection of his own interests than for those of the
other party. He is also more likely than the other party to have reason
to know of uncertainties of meaning. Indeed, he may leave meaning de-
liberately obscure, intending to decide at a later date what meaning to
assert. In cases of doubt, therefore, so long as other factors are not deci-
sive, there is substantial reason for preferring the meaning of the other
party.” Restatement (Second) of Contracts §206, Comment a (1979).
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law provision with the arbitration provision is to read “the
laws of the State of New York” to encompass substantive
principles that New York courts would apply, but not to
include special rules limiting the authority of arbitrators.
Thus, the choice-of-law provision covers the rights and duties
of the parties, while the arbitration clause covers arbitration;
neither sentence intrudes upon the other. In contrast, re-
spondents’ reading sets up the two clauses in conflict with
one another: one foreclosing punitive damages, the other
allowing them. This interpretation is untenable.

We hold that the Court of Appeals misinterpreted the
parties’ agreement. The arbitral award should have been
enforced as within the scope of the contract. The judgment
of the Court of Appeals is, therefore, reversed.

It is so ordered.

JUSTICE THOMAS, dissenting.

In Volt Information Sciences, Inc. v. Board of Trustees of
Leland Stanford Junior Univ., 489 U. S. 468, 478 (1989), we
held that the Federal Arbitration Act (FAA) simply requires
courts to enforce private contracts to arbitrate as they would
normal contracts—according to their terms. This holding
led us to enforce a choice-of-law provision that incorporated
a state procedural rule concerning arbitration proceedings.
Because the choice-of-law provision here cannot reasonably
be distinguished from the one in Volt, I dissent.!

!The Seventh Circuit adopted a de novo standard of review of the ar-
bitrators’ decision. Although we have not yet decided what standard of
review to apply in cases of this sort, see First Options of Chicago, Inc. v.
Kaplan, cert. granted, 513 U. S. 1040 (1994), petitioners waived the argu-
ment that a deferential standard was appropriate. Petitioners did not
raise the argument in their petition for certiorari or in their opening brief.
While the standard of review may be an antecedent question, see United
States Nat. Bank of Ore. v. Independent Ins. Agents of America, Inc., 508
U. S. 439 (1993), given petitioners’ waiver of the argument it seems more
appropriate to resolve the question in First Options than here.
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I
A

In Volt, Stanford University had entered into a construc-
tion contract under which Volt Information Sciences, Inc.,
was to install certain electrical systems on the Stanford cam-
pus. The contract contained an agreement to arbitrate all
disputes arising out of the contract. A choice-of-law clause
in the contract provided that “[tlhe Contract shall be gov-
erned by the law of the place where the Project is located,”
id., at 470 (citation and internal quotation marks omitted),
which happened to be California. When a dispute arose re-
garding compensation, Volt invoked arbitration. Stanford
filed an action in state court, however, and moved to stay
arbitration pursuant to California Rules of Civil Procedure.
Cal. Civ. Proc. Code Ann. § 1281.2(c) (West 1982). Opposing
the stay, Volt argued that the relevant state statute author-
izing the stay was pre-empted by the FAA, 9 U.S.C. §1
et seq.

We concluded that even if the FAA pre-empted the state
statute as applied to other parties, the choice-of-law clause
in the contract at issue demonstrated that the parties had
agreed to be governed by the statute. Rejecting Volt’s posi-
tion that the FAA imposes a proarbitration policy that pre-
cluded enforcement of the statute permitting the California
courts to stay the arbitration proceedings, we concluded that
the Act “simply requires courts to enforce privately negoti-
ated agreements to arbitrate, like other contracts, in accord-
ance with their terms.” 489 U. S., at 478. As a result, we
interpreted the choice-of-law clause “to make applicable
state rules governing the conduct of arbitration,” id., at 476,
even if a specific rule itself hampers or delays arbitration.
We rejected the argument that the choice-of-law clause was
to be construed as incorporating only substantive law, and
dismissed the claim that the FA A pre-empted those contract
provisions that might hinder arbitration.
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We so held in Volt because we concluded that the FAA
does not force arbitration on parties who enter into contracts
involving interstate commerce. Instead, the FAA requires
only that “arbitration proceed in the manner provided for in
[the parties’] agreement.” 9 U.S.C. §4. Although we will
construe ambiguities concerning the scope of arbitrability in
favor of arbitration, see Moses H. Cone Memorial Hospital
v. Mercury Constr. Corp., 460 U. S. 1, 24-25 (1983), we re-
main mindful that “as with any other contract, the parties’
intentions control,” Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U. S. 614, 626 (1985). Thus, if
the parties intend that state procedure shall govern, federal
courts must enforce that understanding. “There is no fed-
eral policy favoring arbitration under a certain set of proce-
dural rules; the federal policy is simply to ensure the en-
forceability, according to their terms, of private agreements
to arbitrate.” Volit, 489 U. S., at 476.

B

In this case, as in Volt, the parties agreed to mandatory
arbitration of all disputes. As in Volt, the contract at issue
here includes a choice-of-law clause. Indeed, the language
of the two clauses is functionally equivalent: Whereas the
choice-of-law clause in Volt provided that “[tlhe Contract
shall be governed by the law of [the State of Californial,” id.,
at 470 (citation and internal quotation marks omitted), the
one before us today states, in paragraph 13 of the Client’s
Agreement, App. to Pet. for Cert. 44, that “[t]his agreement
.. . shall be governed by the laws of the State of New York.”
New York law prohibits arbitrators from awarding punitive
damages, Garrity v. Lyle Stuart, Inc., 40 N. Y. 2d 354, 353
N. E. 2d 793 (1976), and permits only courts to award such
damages. As in Volt, petitioners here argue that the New
York rule is “antiarbitration,” and hence is pre-empted by
the FAA. In concluding that the choice-of-law clause is am-
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biguous, the majority essentially accepts petitioners’ argu-
ment. Volt itself found precisely the same argument irrele-
vant, however, and the majority identifies no reason to think
that the state law governing the interpretation of the par-
ties’ choice-of-law clause supports a different result.

The majority claims that the incorporation of New York
law “need not be read so broadly” as to include both substan-
tive and procedural law, and that the choice of New York law
“is not, in itself, an unequivocal exclusion of punitive dam-
ages claims.” Ante, at 60. But we rejected these same ar-
guments in Volt, and the Garrity rule is just the sort of
“state rulle] governing the conduct of arbitration” that Volt
requires federal courts to enforce. 489 U. S., at 476. “Just
as [the parties] may limit by contract the issues which they
will arbitrate, so too may they specify by contract the rules
under which that arbitration will be conducted.” Id., at 479
(citation omitted). To be sure, the majority might be correct
that Garrity is a rule concerning the State’s allocation of
power between “alternative tribunals,” ante, at 60, although
Garrity appears to describe itself as substantive New York
law.2  Nonetheless, Volt makes no distinction between rules
that serve only to distribute authority between courts and
arbitrators (which the majority finds unenforceable) and
other types of rules (which the majority finds enforceable).
Indeed, the California rule in Volt could be considered to be
one that allocates authority between arbitrators and courts,
for it permits California courts to stay arbitration pend-
ing resolution of related litigation. See Volt, supra, at
471.

2The New York Court of Appeals rested its holding on the principle
that punitive damages are exemplary social remedies intended to punish,
rather than to compensate. Because the power to punish can rest only in
the hands of the State, the court found that private arbitrators could not
wield the authority to impose such damages. Garrity v. Lyle Stuart, Inc.,
40 N. Y. 2d, at 360, 353 N. E. 2d, at 796-797.
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II

The majority relies upon two assertions to defend its de-
parture from Volt. First, it contends that “[a]t most, the
choice-of-law clause introduces an ambiguity into an arbitra-
tion agreement.” Ante, at 62. We are told that the agree-
ment “would otherwise allow punitive damages awards,”
1bid., because of paragraph 13’s statement that arbitration
would be conducted “in accordance with the rules then in
effect, of the National Association of Securities Dealers, Inc.
[NASD].” App. to Pet. for Cert. 44. It is unclear which
NASD “rules” the parties mean, although I am willing to
agree with the majority that the phrase refers to the NASD
Code of Arbitration Procedure. But the provision of the
NASD Code offered by the majority simply does not speak
to the availability of punitive damages. It only states:

“The award shall contain the names of the parties, the
name of counsel, if any, a summary of the issues, includ-
ing the type(s) of any security or product, in contro-
versy, the damages and other relief requested, the dam-
ages and other relief awarded, a statement of any other
issues resolved, the names of the arbitrators, the dates
the claim was filed and the award rendered, the number
and dates of hearing sessions, the location of the hear-
ings, and the signatures of the arbitrators concurring
in the award.” NASD Code of Arbitration Procedure
§41(e) (1985).

It is clear that §41(e) does not define or limit the powers
of the arbitrators; it merely describes the form in which the
arbitrators must announce their decision. The other provi-
sions of §41 confirm this point. See, e.g., §41(a) (“All
awards shall be in writing and signed by a majority of the
arbitrators . . .”); §41(c) (“Director of Arbitration shall en-
deavor to serve a copy of the award” to the parties); §41(d)
(arbitrators should render an award within 30 days); §41(f)
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(awards shall be “publicly available”). The majority cannot
find a provision of the NASD Code that specifically ad-
dresses punitive damages, or that speaks more generally to
the types of damages arbitrators may or may not allow.
Such a rule simply does not exist. The code certainly does
not require that arbitrators be empowered to award punitive
damages; it leaves to the parties to define the arbitrators’
remedial powers.

The majority also purports to find a clear expression of the
parties’ agreement on the availability of punitive damages in
“a manual provided to NASD arbitrators.” Ante, at 61.
But paragraph 13 of the Client’s Agreement nowhere men-
tions this manual; it mentions only “the rules then in effect,
of the [NASD].” App. to Pet. for Cert. 44. The manual
does not fit either part of this description: it is neither “of
the [NASD],” nor a set of “rules.”

First, the manual apparently is not an official NASD docu-
ment. The manual was not promulgated or adopted by the
NASD. Instead, it apparently was compiled by members of
the Securities Industry Conference on Arbitration (SICA) as
a supplement to the Uniform Code of Arbitration, which the
parties clearly did not adopt in paragraph 13. Petitioners
present no evidence that the NASD has a policy of giving
this specific manual to its arbitrators. Nor do petitioners
assert that this manual was even used in the arbitration that
gave rise to this case. More importantly, there is no indica-
tion in the text of the Client’'s Agreement that the parties
intended this manual to be used by the arbitrators.

Second, the manual does not provide any “rules” in the
sense contemplated by paragraph 13; instead, it provides
general information and advice to the arbitrator, such as
“Hints for the Chair.” SICA, Arbitrator’s Manual 21 (1992).
The manual is nothing more than a sort of “how to” guide
for the arbitrator. One bit of advice, for example, states:
“Care should be exercised, particularly when questioning a
witness, so that the arbitrator does not indicate disbelief.
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Grimaces, frowns, or hand signals should all be avoided. A
‘poker’ face is the goal.” Id., at 19.3

Even if the parties had intended to adopt the manual, it
cannot be read to resolve the issue of punitive damages.
When read in context, the portion of the SICA manual upon
which the majority relies seems only to explain what puni-
tive damages are, not to establish whether arbitrators have
the authority to award them:

“The issue of punitive damages may arise with great
frequency in arbitrations. Parties to arbitration are
informed that arbitrators can consider punitive damages
as a remedy. Generally, in court proceedings, punitive
damages consist of compensation in excess of actual
damages and are awarded as a form of punishment
against the wrongdoer. If punitive damages are
awarded, the decision of the arbitrators should clearly
specify what portion of the award is intended as punitive
damages, and the arbitrators should consider referring
to the authority on which they relied.” Id., at 26-27.

A glance at neighboring passages, which explain the purpose
of “Compensatory/Actual Damages,” “Injunctive Relief,”
“Interest,” “Attorneys’ Fees,” and “Forum Fees,” see id., at
26-29, confirms that the SICA manual does not even attempt
to provide a standardized set of procedural rules.

Even if one made the stretch of reading the passage on
punitive damages to relate to an NASD arbitrator’s author-
ity, the SICA manual limits its own applicability in the situa-

30ther “rules” include: “The Chair should maintain decorum at all
times. Shouting, profanity, or gratuitous remarks should be stopped.”
SICA, Arbitrator’s Manual 20. “Some attorneys think that the more
often a statement is made, the truer it becomes. The Chair, however,
should discourage needless repetition.” Ibid. “Immediately after the
close of the hearing, the arbitrators usually remain in the hearing room
either to begin deliberations or set a date for deliberation. Unlike jurors,
the panel members are not restricted from discussing the case among
themselves.” Id., at 25.
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tion presented by this case. According to the manual’s Code
of Ethics for Arbitrators, “[wlhen an arbitrator’s authority is
derived from an agreement of the parties, the arbitrator
should neither exceed that authority nor do less than is re-
quired to exercise that authority completely.” Id., at 38.
Regarding procedural rules, the code states that “[w]here
the agreement of the parties sets forth procedures to be fol-
lowed in conducting the arbitration or refers to rules to be
followed, it is the obligation of the arbitrator to comply with
such procedures or rules.” Id., at 38-39. The manual
clearly contemplates that the parties’ agreement will define
the powers and authorities of the arbitrator. Thus, we are
directed back to the rest of paragraph 13 and the intent of
the parties, whose only expression on the issue is their deci-
sion to incorporate the laws of New York.*

My examination of the Client’s Agreement, the choice-of-
law provision, the NASD Code of Procedure, and the SICA
manual demonstrates that the parties made their intent
clear, but not in the way divined by the majority. New York
law specifically precludes arbitrators from awarding punitive
damages, and it should be clear that there is no “conflict,” as
the majority puts it, between the New York law and the
NASD rules. The choice-of-law provision speaks directly to
the issue, while the NASD Code is silent. Giving effect to
every provision of the contract requires us to honor the par-
ties’ intent, as indicated in the text of the agreement, to pre-
clude the award of punitive damages by arbitrators.

II1

Thankfully, the import of the majority’s decision is limited
and narrow. This case amounts to nothing more than a fed-

41t is telling that petitioners did not even claim until their reply brief
that paragraph 13 expressed an intent to reserve to arbitrators the author-
ity to award punitive damages. Instead, petitioners consistently have ar-
gued only that the agreement did not constitute a “waiver” of their “right”
to obtain punitive damages.
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eral court applying Illinois and New York contract law to an
agreement between parties in Illinois. Much like a federal
court applying a state rule of decision to a case when sitting
in diversity, the majority’s interpretation of the contract rep-
resents only the understanding of a single federal court re-
garding the requirements imposed by state law. As such,
the majority’s opinion has applicability only to this specific
contract and to no other. But because the majority reaches
an erroneous result on even this narrow question, I respect-
fully dissent.
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CURTISS-WRIGHT CORP. v. SCHOONEJONGEN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 93-1935. Argued January 17, 1995—Decided March 6, 1995

Petitioner Curtiss-Wright Corp. amended its employee benefit plan to pro-
vide that the postretirement health care coverage it had maintained for
many years would cease for retirees upon the termination of business
operations in the facility from which they retired. In ruling for re-
spondent retirees in their ensuing suit, the District Court found, among
other things, that the new provision constituted an “amendment” to the
plan; that the plan documents nowhere contained a valid “procedure for
amending [the] plan, and for identifying the persons who have authority
to amend the plan,” as required by §402(b)(3) of the Employee Retire-
ment Income Security Act of 1974 (ERISA); and that the proper remedy
for this violation was to declare the provision void ab initio. The Court
of Appeals affirmed, holding that the standard reservation clause con-
tained in Curtiss-Wright’s plan constitution—which states that “[t]he
Company reserves the right . . . to modify or amend” the plan—is too
vague to be an amendment procedure under §402(b)(3).

Held:
1. Curtiss-Wright’s reservation clause sets forth a valid amendment
procedure. Pp. 78-86.

(@) The clause satisfies the plain text of §402(b)(3)’s two require-
ments. Since ERISA’s general definitions section makes quite clear
that the term “person,” wherever it appears in the statute, includes
companies, the clause appears to satisfy §402(b)(3)’s identification re-
quirement by naming “[tlhe Company” as “the perso[n]” with amend-
ment authority. This outright identification necessarily indicates a pro-
cedure for identifying the person as well, since the plan, in effect, says
that the procedure is to look always to the company rather than to any
other party. The reservation clause also contains a “procedure for
amending [the] plan.” Section 402(b)(3) requires only that there be an
amendment procedure, and its literal terms are indifferent to the proce-
dure’s level of detail. As commonly understood, a procedure is a “par-
ticular way” of doing something, and a plan that says in effect it may
be amended only by “[tlhe Company” adequately sets forth a particular
way of making an amendment. Principles of corporate law provide a
ready-made set of rules for deciding who has authority to act on behalf
of the company. But to read §402(b)(3) as requiring a plan to specify
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on its face who has authority to act on the company’s behalf might lead
to the invalidation of myriad amendment procedures that no one would
think violate the statute. Pp. 78-81.

(b) There is no support for respondents’ argument that Congress
intended amendment procedures to convey enough detail to serve bene-
ficiaries’ interest in knowing their plans’ terms. Section 402(b)(3)’s pri-
mary purpose is to ensure that every plan has a workable amendment
procedure, while ERISA’s goal of enabling plan beneficiaries to learn
their rights and obligations under the plan at any time is served by an
elaborate scheme, detailed elsewhere in the statute, which specifies that
a plan must be written, meet certain reporting and disclosure require-
ments, and be made available for inspection at the plan administrator’s
office. Pp. 81-8b.

2. On remand, the Court of Appeals must decide whether Curtiss-
Wright’s valid amendment procedure was complied with in this case.
The answer will depend on a fact-intensive inquiry, under applicable
corporate law principles, into who at Curtiss-Wright had plan amend-
ment authority and whether they approved the new provision. If the
new provision was not properly authorized when issued, the question
would arise whether any subsequent actions served to ratify it ex post.
Pp. 85-86.

18 F. 3d 1034, reversed and remanded.

O’CONNOR, J., delivered the opinion for a unanimous Court.

Laurence Reich argued the cause for petitioner. With
him on the briefs were Stephen F. Payerle and Aaron J.
Carr.

Richard P. Bress argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Days, Deputy Solicitor General
Kneedler, Allen H. Feldman, and Ellen L. Beard.

Thomas M. Kennedy argued the cause for respondents.
With him on the brief were FEverett E. Lewis, Nicholas F.
Lewis, Daniel Clifton, Ira Cure, and Shirley Fingerhood.*

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States by Hollis T. Hurd, Stephen A. Bokalt,
Robin S. Conrad, and Mona C. Zeiberg; for the ERISA Industry Commit-
tee et al. by Steven J. Sacher and Susan A. Cahoon, for the Manufacturers
Alliance for Productivity and Innovation, Inc., by Peter Buscemi and Neal
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JUSTICE O’CONNOR delivered the opinion of the Court.

Section 402(b)(3) of the Employee Retirement Income
Security Act of 1974 (ERISA), 88 Stat. 875, 29 U.S. C.
§1102(b)(3), requires that every employee benefit plan pro-
vide “a procedure for amending such plan, and for identifying
the persons who have authority to amend the plan.” This
case presents the question whether the standard provision
in many employer-provided benefit plans stating that “The
Company reserves the right at any time to amend the plan”
sets forth an amendment procedure that satisfies §402(b)(3).
We hold that it does.

I

For many years, petitioner Curtiss-Wright voluntarily
maintained a postretirement health plan for employees who
had worked at certain Curtiss-Wright facilities; respondents
are retirees who had worked at one such facility in Wood-
Ridge, New Jersey. The specific terms of the plan, the Dis-
trict Court determined, could be principally found in two
plan documents: the plan constitution and the Summary Plan
Description (SPD), both of which primarily covered active
employee health benefits.

In early 1983, presumably due to the rising cost of health
care, a revised SPD was issued with the following new
provision: “TERMINATION OF HEALTH CARE BENE-
FITS.... Coverage under this Plan will cease for retirees
and their dependents upon the termination of business
operations of the facility from which they retired.” App.
49. The two main authors of the new SPD provision,
Curtiss-Wright’s director of benefits and its labor counsel,

D. Mollen; and for the National Union Fire Insurance Co. of Pittsburgh,
Pa., by Robert N. Eccles.

Briefs of amici curiae urging affirmance were filed for the American
Association of Retired Persons by Steven S. Zaleznick and Mary Ellen
Signorille; and for the National Association of Securities and Commercial
Law Attorneys by Jonathan W. Cuneo, Kevin P. Roddy, Steve W. Berman,
Bryan L. Clobes, and Henry H. Rossbacher.
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testified that they did not think the provision effected a
“change” in the plan, but rather merely clarified it. Id.,
at 70-71, 79. Probably for this reason, the record is less
than clear as to which Curtiss-Wright officers or committees
had authority to make plan amendments on behalf of the
company and whether such officers or committees approved
or ratified the new SPD provision. In any event, later
that year, Curtiss-Wright announced that the Wood-Ridge
facility would close. Shortly thereafter, an executive vice
president wrote respondents a series of letters informing
them that their post-retirement health benefits were being
terminated.

Respondents brought suit in federal court over the termi-
nation of their benefits, and many years of litigation ensued.
The District Court ultimately rejected most of respondents’
claims, including their contention that Curtiss-Wright had
bound itself contractually to provide health benefits to them
for life. The District Court agreed, however, that the new
SPD provision effected a significant change in the plan’s
terms and thus constituted an “amendment” to the plan; that
the plan documents nowhere contained a valid amendment
procedure, as required by §402(b)(3); and that the proper
remedy for the §402(b)(3) violation was to declare the new
SPD provision void ab initio. The court eventually or-
dered Curtiss-Wright to pay respondents $2,681,086 in back
benefits.

On appeal, Curtiss-Wright primarily argued that the plan
documents did contain an amendment procedure, namely, the
standard reservation clause contained in the plan constitu-
tion and in a few secondary plan documents. The clause
states: “The Company reserves the right at any time and
from time to time to modify or amend, in whole or in part,
any or all of the provisions of the Plan.” App. 37; see also
2 RIA Pension Coordinator 13,181, p. 13,276R-124 (1994)
(reproducing IRS’ prototype employee benefits plan, which
contains similar language). In Curtiss-Wright’s view, this
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clause sets forth an amendment procedure as required by the
statute. It says, in effect, that the plan is to be amended by
“[t]he Company.”

The Court of Appeals for the Third Circuit rejected this
argument, as well as all other arguments before it, and af-
firmed the District Court’s remedy. See 18 F. 3d 1034
(1994). It explained: “A primary purpose of §402(b)(3) is to
ensure that all interested parties [including beneficiaries]
will know how a plan may be altered and who may make
such alterations. Only if they know this information will
they be able to determine with certainty at any given time
exactly what the plan provides.” Id., at 1038. And the
court suggested that §402(b)(3) cannot serve that purpose
unless it is read to require that every amendment procedure
specify precisely “what individuals or bodies within the Com-
pany clan] promulgate an effective amendment.” Id., at
1039. In the court’s view, then, a reservation clause that
says that the plan may be amended “by the Company,” with-
out more, is too vague. In so holding, the court distin-
guished a case, Huber v. Casablanca Industries, Inc., 916
F. 2d 85 (1990), in which it had upheld a reservation clause
that said, in effect, that the plan may be amended “by the
Trustees.” “By the trustees,” the court reasoned, had a
very particular meaning in Huber; it meant “by resolutio[n]
at a regularly constituted board [of trustees] meeting in
accordance with the established process of the trustees.”
18 F. 3d, at 1039 (citation omitted).

In a footnote, the court related the concurring views of
Judge Roth. Id., at 1039, n. 3. According to the court,
Judge Roth thought that the notion of an amendment
“by the Company” should be read in light of traditional cor-
porate law principles, which is to say amendment “by the
board of directors or whomever of the company has the
authority to take such action.” Ibid. And read in this
more specific way, “by the Company” indicates a valid
amendment procedure that satisfies §402(b)(3). She con-
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curred rather than dissented, however, because, in the
court’s words, “neither [Curtiss-Wright’s] board nor any
other person or entity within [Curtiss-Wright] with the
power to act on behalf of ‘the Company’ ratified [the new
SPD provision].” Ibid.

Curtiss-Wright petitioned for certiorari on the questions
whether a plan provision stating that “[tlhe Company” re-
serves the right to amend the plan states a valid amendment
procedure under §402(b)(3) and, if not, whether the proper
remedy is to declare this or any other amendment void
ab 1mitio. We granted certiorari on both. 512 U.S. 1288
(1994).

II

In interpreting §402(b)(3), we are mindful that ERISA
does not create any substantive entitlement to employer-
provided health benefits or any other kind of welfare bene-
fits. Employers or other plan sponsors are generally free
under ERISA, for any reason at any time, to adopt, modify,
or terminate welfare plans. See Adams v. Avondale Indus-
tries, Inc., 905 F. 2d 943, 947 (CA6 1990) (“[A] company does
not act in a fiduciary capacity when deciding to amend or
terminate a welfare benefits plan”). Nor does ERISA es-
tablish any minimum participation, vesting, or funding re-
quirements for welfare plans as it does for pension plans.
See Shaw v. Delta Air Lines, Inc., 463 U. S. 85, 90-91 (1983).
Accordingly, that Curtiss-Wright amended its plan to de-
prive respondents of health benefits is not a cognizable com-
plaint under ERISA; the only cognizable claim is that the
company did not do so in a permissible manner.

A

The text of §402(b)(3) actually requires two things: a “pro-
cedure for amending [the] plan” and “[a procedure] for identi-
fying the persons who have authority to amend the plan.”
With respect to the second requirement, the general “Defi-
nitions” section of ERISA makes quite clear that the term
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“person,” wherever it appears in the statute, includes compa-
nies. See 29 U. S. C. §1002(9) (“The term ‘person’ means an
individual, partnership, joint venture, corporation, mutual
company, joint-stock company, trust, estate, unincorporated
organization, association, or employee organization”). The
Curtiss-Wright reservation clause thus appears to satisfy the
statute’s identification requirement by naming “[tlhe Com-
pany” as “the perso[n]” with amendment authority.

The text of §402(b)(3) speaks, somewhat awkwardly, of re-
quiring a procedure for identifying the persons with amend-
ment authority, rather than requiring identification of those
persons outright. Be that as it may, a plan that simply iden-
tifies the persons outright necessarily indicates a procedure
for identifying the persons as well. With respect to the
Curtiss-Wright plan, for example, to identify “[tlhe Com-
pany” as the person with amendment authority is to say, in
effect, that the procedure for identifying the person with
amendment authority is to look always to “[t]he Company.”
Such an identification procedure is more substantial than
might first appear. To say that one must look always to
“[t]he Company” is to say that one must look only to “[t]he
Company” and not to any other person—that is, not to any
union, not to any third-party trustee, and not to any of the
other kinds of outside parties that, in many other plans, exer-
cise amendment authority.

The more difficult question in this case is whether the
Curtiss-Wright reservation clause contains a “procedure for
amending [the] plan.” To recall, the reservation clause says
in effect that the plan may be amended “by the Company.”
Curtiss-Wright is correct, we think, that this states an
amendment procedure and one that, like the identification
procedure, is more substantial than might first appear. It
says the plan may be amended by a unilateral company deci-
sion to amend, and only by such a decision—and not, for ex-
ample, by the unilateral decision of a third-party trustee or
upon the approval of the union. Moreover, to the extent
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that this procedure is the barest of procedures, that is be-
cause the Curtiss-Wright plan is the simplest of plans: a vol-
untarily maintained single-employer health plan that is ad-
ministered by the employer and funded by the employer.
More complicated plans, such as multiemployer plans,
may have more complicated amendment procedures, and
§402(b)(3) was designed to cover them as well.

In any event, the literal terms of §402(b)(3) are ultimately
indifferent to the level of detail in an amendment procedure,
or in an identification procedure for that matter. The pro-
vision requires only that there be an amendment procedure,
which here there is. A “procedure,” as that term is
commonly understood, is a “particular way” of doing some-
thing, Webster’s Third New International Dictionary 1807
(1976), or “a manner of proceeding,” Random House Dic-
tionary of the English Language 1542 (2d ed. 1987). Cer-
tainly a plan that says it may be amended only by a unilateral
company decision adequately sets forth “a particular way”
of making an amendment. Adequately, that is, with one
refinement.

In order for an amendment procedure that says the plan
may be amended by “[tlhe Company” to make any sense,
there must be some way of determining what it means for
“[t]he Company” to make a decision to amend or, in the lan-
guage of trust law, to “sufficiently manifest [its] intention” to
amend. Restatement (Second) of Trusts §331, Comment c
(1957). After all, only natural persons are capable of mak-
ing decisions. As Judge Roth suggested, however, princi-
ples of corporate law provide a ready-made set of rules for
determining, in whatever context, who has authority to make
decisions on behalf of a company. Consider, for example, an
ordinary sales contract between “Company X” and a third
party. We would not think of regarding the contract as
meaningless, and thus unenforceable, simply because it does
not specify on its face exactly who within “Company X” has
the power to enter into such an agreement or carry out its
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terms. Rather, we would look to corporate law principles
to give “Company X” content. See 2 W. Fletcher, Cyclope-
dia of Law of Private Corporations §466, p. 505 (rev. ed.
1990) (“[A] corporation is bound by contracts entered into by
its officers and agents acting on behalf of the corporation and
for its benefit, provided they act within the scope of their
express or implied powers”). So too here.

In the end, perhaps the strongest argument for a textual
reading of §402(b)(3) is that to read it to require specification
of individuals or bodies within a company would lead to im-
probable results. That is, it might lead to the invalidation
of myriad amendment procedures that no one would think
violate §402(b)(3), especially those in multiemployer plans—
which, as we said, §402(b)(3) covers as well. For example,
imagine a multiemployer plan that says “This Plan may be
amended at any time by written agreement of two-thirds of
the participating Companies, subject to the approval of the
plan Trustees.” This would seem to be a fairly robust
amendment procedure, and we can imagine numerous vari-
ants of it.  Yet, because our hypothetical procedure does not
specify who within any of “the participating Companies” has
authority to enter into such an amendment agreement (let
alone what counts as the “approval of the plan Trustees”),
respondents would say it is insufficiently specific to pass
muster under §402(b)(3). Congress could not have intended
such a result.

B

Curtiss-Wright’s reservation clause thus satisfies the plain
text of both requirements in §402(b)(3). Respondents none-
theless argue that, in drafting §402(b)(3), Congress intended
amendment procedures to convey enough detail to serve ben-
eficiaries’ interest in knowing the terms of their plans. Or-
dinarily, we would be reluctant to indulge an argument based
on legislative purpose where the text alone yields a clear
answer, but we do so here because it is the argument the
Court of Appeals found persuasive.
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Section 402(b)(3)’s primary purpose is obviously functional:
to ensure that every plan has a workable amendment proce-
dure. This is clear from not only the face of the provision
but also its placement in § 402(b), which lays out the requisite
functional features of ERISA plans. 29 U.S.C. §1102(b)
(every ERISA plan shall have, in addition to an amendment
procedure, “a procedure for establishing and carrying out a
funding policy and method,” “[a] procedure under the plan
for the allocation of responsibilities for the operation and ad-
ministration of the plan,” and “[a] basis on which payments
are made to and from the plan”).

Requiring every plan to have a coherent amendment pro-
cedure serves several laudable goals. First, for a plan not to
have such a procedure would risk rendering the plan forever
unamendable under standard trust law principles. See
Restatement (Second) of Trusts, supra, §331(2). Second,
such a requirement increases the likelihood that proposed
plan amendments, which are fairly serious events, are recog-
nized as such and given the special consideration they de-
serve. Finally, having an amendment procedure enables
plan administrators, the people who manage the plan on a
day-to-day level, to have a mechanism for sorting out, from
among the occasional corporate communications that pass
through their offices and that conflict with the existing plan
terms, the bona fide amendments from those that are not.
In fact, plan administrators may have a statutory responsi-
bility to do this sorting out. See 29 U. S. C. §1104(a)(1)(D)
(plan administrators have a duty to run the plan “in accord-
ance with the documents and instruments governing the plan
insofar as such documents and instruments are consistent
with the provisions of [the statute],” which would include the
amendment procedure provision). That Congress may have
had plan administrators in mind is suggested by the fact
that §402(b)(3), and §402(b) more generally, is located in
the “fiduciary responsibility” section of ERISA. See 29
U. 8. C. §§1101-1114.



Cite as: 514 U. S. 73 (1995) 83

Opinion of the Court

Respondents argue that §402(b)(3) was intended not only
to ensure that every plan has an amendment procedure, but
also to guarantee that the procedure conveys enough detail
to enable beneficiaries to learn their rights and obligations
under the plan at any time. Respondents are no doubt right
that one of ERISA’s central goals is to enable plan benefici-
aries to learn their rights and obligations at any time. But
ERISA already has an elaborate scheme in place for en-
abling beneficiaries to learn their rights and obligations at
any time, a scheme that is built around reliance on the face
of written plan documents.

The basis of that scheme is another of ERISA’s core func-
tional requirements, that “[e]very employee benefit plan
shall be established and maintained pursuant to a written
mstrument.” 29 U.S. C. §1102(a)(1) (emphasis added). In
the words of the key congressional report, “[a] written plan
is to be required in order that every employee may, on exam-
ming the plan documents, determine exactly what his rights
and obligations are under the plan.” H. R. Rep. No. 93—
1280, p. 297 (1974) (emphasis added). ERISA gives effect to
this “written plan documents” scheme through a comprehen-
sive set of “reporting and disclosure” requirements, see 29
U. S. C. §§1021-1031, of which §402(b)(3) is not part. One
provision, for example, requires that plan administrators
periodically furnish beneficiaries with a Summary Plan
Description, see 29 U. S. C. §1024(b)(1), the purpose being to
communicate to beneficiaries the essential information about
the plan. Not surprisingly, the information that every SPD
must contain includes the “name and address” of plan admin-
istrators and other plan fiduciaries, but not the names and
addresses of those individuals with amendment authority.
§1022(b). The same provision also requires that plan ad-
ministrators furnish beneficiaries with summaries of new
amendments no later than 210 days after the end of the plan
year in which the amendment is adopted. See §1024(b)(1).
Under ERISA, both Summary Plan Descriptions and plan
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amendment summaries “shall be written in a manner calcu-
lated to be understood by the average plan participant.”
§1022(a)(1).

More important, independent of any information automati-
cally distributed to beneficiaries, ERISA requires that every
plan administrator make available for inspection in the ad-
ministrator’s “principal office” and other designated locations
a set of all currently operative, governing plan documents,
see §1024(b)(2), which necessarily includes any new, bona
fide amendments. See also §1024(b)(4) (requiring plan ad-
ministrators, upon written request, to furnish beneficiaries
with copies of governing plan documents for a reasonable
copying charge). As indicated earlier, plan administrators
appear to have a statutory responsibility actually to run the
plan in accordance with the currently operative, governing
plan documents and thus an independent incentive for ob-
taining new amendments as quickly as possible and for weed-
ing out defective ones.

This may not be a foolproof informational scheme, al-
though it is quite thorough. Either way, it is the scheme
that Congress devised. And we do not think Congress in-
tended it to be supplemented by a faraway provision in an-
other part of the statute, least of all in a way that would lead
to improbable results, supra, at 81.

In concluding that Curtiss-Wright’s reservation clause
sets forth a valid amendment procedure, we do not mean to
imply that there is anything wrong with plan beneficiaries
trying to prove that unfavorable plan amendments were
not properly adopted and are thus invalid. This is exactly
what respondents are trying to do here, and nothing in
ERISA is designed to obstruct such efforts. But nothing
in ERISA is designed to facilitate such efforts either. To
be sure, some companies that have plans with the standard
reservation clause may want to provide greater specification
to their amendment procedures precisely to avoid such costly
litigation. Or they may want to retain the flexibility that
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designating “[t]he Company” (read in light of corporate law)
provides them. But either way, this is simply a species of a
larger dilemma companies face whenever they must desig-
nate who, on behalf of the company, may take legally binding
actions that third parties may later have an interest in
challenging as unauthorized. Cf. R. Clark, Corporate Law
§3.3.2 (1986). It is not a dilemma ERISA addresses.
ERISA, rather, follows standard trust law principles in
dictating only that whatever level of specificity a company
ultimately chooses, in an amendment procedure or else-
where, it is bound to that level.

II1

Having determined that the Curtiss-Wright plan satisfies
§402(b)(3), we do not reach the question of the proper rem-
edy for a §402(b)(3) violation. On remand, the Court of Ap-
peals will have to decide the question that has always been
at the heart of this case: whether Curtiss-Wright’s valid
amendment procedure—amendment “by the Company’—
was complied with in this case. The answer will depend on
a fact-intensive inquiry, under applicable corporate law prin-
ciples, into what persons or committees within Curtiss-
Wright possessed plan amendment authority, either by ex-
press delegation or impliedly, and whether those persons or
committees actually approved the new plan provision con-
tained in the revised SPD. See 2 W. Fletcher, Cyclopedia of
the Law of Private Corporations §444, pp. 397-398 (1990)
(authority may be by express delegation or it “may be in-
ferred from circumstances or implied from the acquiescence
of the corporation or its agents in a general course of busi-
ness”). If the new plan provision is found not to have been
properly authorized when issued, the question would then
arise whether any subsequent actions, such as the executive
vice president’s letters informing respondents of the termi-
nation, served to ratify the provision ex post. See id.,
§437.10, at 386.
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The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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SHALALA, SECRETARY OF HEALTH AND HUMAN
SERVICES v». GUERNSEY MEMORIAL HOSPITAL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 93-1251. Argued October 31, 1994—Decided March 6, 1995

After the refinancing of its bonded debt resulted in a “defeasance” loss
for accounting purposes, respondent health care provider (hereinafter
Hospital) determined that it was entitled to Medicare reimbursement
for part of that loss. Although the Hospital contended that it should
receive its full reimbursement in the year of the refinancing, the fiscal
intermediary agreed with petitioner Secretary of Health and Human
Services that the loss had to be amortized over the life of the Hospital’s
old bonds in accord with an informal Medicare reimbursement guideline,
PRM §233. The District Court ultimately sustained the Secretary’s
position, but the Court of Appeals reversed. Interpreting the Secre-
tary’s Medicare regulations, 42 CFR pt. 413, to require reimbursement
according to generally accepted accounting principles (GAAP), the latter
court concluded that, because PRM §233 departed from GAAP, it ef-
fected a substantive change in the regulations and was void by reason
of the Secretary’s failure to issue it in accordance with the notice-and-
comment provisions of the Administrative Procedure Act (APA).

Held:
1. The Secretary is not required to adhere to GAAP in making pro-
vider reimbursement determinations. Pp. 91-97.

(@) The Medicare regulations do not require reimbursement accord-
ing to GAAP. The Secretary’s position that 42 CFR §413.20(a)—which
specifies, inter alia, that “[t]he principles of cost reimbursement require
that providers maintain sufficient financial records . . . for proper deter-
mination of costs,” and that “[s]tandardized definitions, accounting, sta-
tistics, and reporting practices that are widely accepted in the hospital
and related fields are followed”—ensures the existence of adequate pro-
vider records but does not dictate the Secretary’s own reimbursement
determinations is supported by the regulation’s text and the overall
structure of the regulations and is therefore entitled to deference as a
reasonable regulatory interpretation. Moreover, §413.24—which re-
quires that a provider’s cost data be based on the accrual basis of ac-
counting—does not mandate reimbursement according to GAAP, since
GAAP is not the only form of accrual accounting. In fact, PRM §233
reflects a different accrual method. Pp. 92-95.
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(b) The Secretary’s reading of her regulations is consistent with
the Medicare statute, which does not require adherence to GAAP, but
merely instructs that, in establishing methods for determining reim-
bursable costs, she should “consider, among other things, the principles
generally applied by national organizations or established prepayment
organizations (wWhich have developed such principles) . . .,” 42 U.S. C.
§1395x(v)(1)(A). Nor is there any basis for suggesting that the Secre-
tary has a statutory duty to promulgate regulations that address every
conceivable question in the process of determining equitable reimburse-
ment. To the extent that § 1395x(v)(1)(A)’s broad delegation of author-
ity to her imposes a rulemaking obligation, it is one she has without
doubt discharged by issuing comprehensive and intricate regulations
that address a wide range of reimbursement questions and by relying
upon an elaborate adjudicative structure to resolve particular details
not specifically addressed by regulation. The APA does not require
that all the specific applications of a rule evolve by further, more precise
rules rather than by adjudication, and the Secretary’s mode of determin-
ing benefits by both rulemaking and adjudication is a proper exercise of
her statutory mandate. Pp. 95-97.

2. The Secretary’s failure to follow the APA notice-and-comment
provisions in issuing PRM §233 does not invalidate that guideline. It
was proper for the Secretary to issue a guideline or interpretive rule
in determining that defeasance losses should be amortized. PRM §233
is the Secretary’s means of implementing the statute’s mandate that
the Medicare program bear neither more nor less than its fair share of
reimbursement costs, 42 U. S. C. §1395x(v)(1)(A)(i), and the regulatory
requirement that only the actual cost of services rendered to bene-
ficiaries during a given year be reimbursed, 42 CFR §413.9. As such,
PRM §233 is a prototypical example of an interpretive rule issued by
an agency to advise the public of its construction of the statutes and
rules it administers. Interpretive rules do not require notice and
comment, although they also do not have the force and effect of law
and are not accorded that weight in the adjudicatory process. APA
rulemaking would be required if PRM §233 adopted a new position in-
consistent with any of the Secretary’s existing regulations. However,
because the Secretary’s regulations do not bind her to make Medicare
reimbursements in accordance with GAAP, her determination in PRM
§233 to depart from GAAP by requiring bond defeasance losses to be
amortized does not amount to a substantive change to the regulations.
Pp. 97-100.

3. An examination of the nature and objectives of GAAP illustrates
the unlikelihood that the Secretary would choose to impose upon herself
the duty to go through the time-consuming rulemaking process when-
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ever she disagreed with any anouncements or changes in GAAP and
wished to depart from them. Pp. 100-102.

(@) GAAP does not necessarily reflect economic reality, and its con-
servative orientation in guiding judgments and estimates ill serves
Medicare reimbursement and its mandate to avoid cross-subsidization.
Pp. 100-101.

(b) GAAP is not a lucid or encyclopedic set of pre-existing rules.
It encompasses the conventions, rules, and procedures that define ac-
cepted accounting practice at a particular point in time, and changes
over time. Even at any one point, GAAP consists of multiple sources,
any number of which might present conflicting treatments of a particu-
lar accounting question. Pp. 101-102.

996 F. 2d 830, reversed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, GINSBURG, and BREYER, JJ., joined. O’CONNOR, J.,
filed a dissenting opinion, in which SCALIA, SOUTER, and THOMAS, JJ.,
joined, post, p. 102.

Kent L. Jones argued the cause for petitioner. With him
on the briefs were Solicitor General Days, Assistant Attor-
ney General Hunger, Deputy Solicitor General Kneedler,
Anthony J. Steinmeyer, and John P. Schnitker.

Scott W. Taebel argued the cause for respondent. With
him on the brief was Diane M. Signoracci.™

JUSTICE KENNEDY delivered the opinion of the Court.

In this case a health care provider challenges a Medicare
reimbursement determination by the Secretary of Health
and Human Services. What begins as a rather conventional
accounting problem raises significant questions respecting
the interpretation of the Secretary’s regulations and her
authority to resolve certain reimbursement issues by adju-

*Briefs of amici curiae urging affirmance were filed for the American
Hospital Association et al. by Robert A. Klein and Charles W. Bailey; for
the hospitals participating in St. John Hospital v. Shalala by William G.
Christopher, Chris Rossman, and Kenneth R. Marcus; and for the Mother
Frances Hospital et al. by Dan M. Peterson.
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dication and interpretive rules, rather than by regulations
that address all accounting questions in precise detail.

The particular dispute concerns whether the Medicare
regulations require reimbursement according to generally
accepted accounting principles (GAAP), and whether the re-
imbursement guideline the Secretary relied upon is invalid
because she did not follow the notice-and-comment provi-
sions of the Administrative Procedure Act (APA) in issuing
it.  We hold that the Secretary’s regulations do not require
reimbursement according to GAAP and that her guideline is
a valid interpretive rule.

I

Respondent Guernsey Memorial Hospital (hereinafter
Hospital) issued bonds in 1972 and 1982 to fund capital im-
provements. In 1985, the Hospital refinanced its bonded
debt by issuing new bonds. Although the refinancing will
result in an estimated $12 million saving in debt service
costs, the transaction did result in an accounting loss, some-
times referred to as an advance refunding or defeasance loss,
of $672,581. The Hospital determined that it was entitled to
Medicare reimbursement for about $314,000 of the loss. The
total allowable amount of the loss is not in issue, but its tim-
ing is. The Hospital contends it is entitled to full reimburse-
ment in one year, the year of the refinancing; the Secretary
contends the loss must be amortized over the life of the old
bonds.

The Secretary’s position is in accord with an informal
Medicare reimbursement guideline. See U.S. Dept. of
Health and Human Services, Medicare Provider Reimburse-
ment Manual §233 (Mar. 1993) (PRM). PRM §233 does not
purport to be a regulation and has not been adopted pursu-
ant to the notice-and-comment procedures of the Administra-
tive Procedure Act. The fiscal intermediary relied on §233
and determined that the loss had to be amortized. The Pro-
vider Reimbursement Review Board disagreed, see App. to
Pet. for Cert. 54a, but the Administrator of the Health Care
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Financing Administration reversed the Board’s decision, see
1d., at 40a. In the District Court the Secretary’s position
was sustained, see Guernsey Memorial Hospital v. Sulli-
van, 796 F. Supp. 283 (SD Ohio 1992), but the Court of Ap-
peals reversed, see Guernsey Memorial Hospital v. Secre-
tary of Health and Human Services, 996 F. 2d 830 (CA6
1993). In agreement with the Hospital, the court inter-
preted the Secretary’s own regulations to contain a “flat
statement that generally accepted accounting principles ‘are
followed’” in determining Medicare reimbursements. Id., at
833 (quoting 42 CFR §413.20(a)). Although it was willing to
accept the argument that PRM §233’s treatment of advance
refunding losses “squares with economic reality,” 996 F. 2d,
at 834, the Court of Appeals concluded that, because PRM
§233 departed from GAAP, it “effects a substantive change
in the regulations [and is] void by reason of the agency’s fail-
ure to comply with the Administrative Procedure Act in
adopting it.” Id., at 832. Once the court ruled that GAAP
controlled the timing of the accrual, it followed that the Hos-
pital, not the Secretary, was correct and that the entire loss
should be recognized in the year of refinancing.

We granted certiorari, 511 U.S. 1016 (1994), and now
reverse.

II

Under the Medicare reimbursement scheme at issue here,
participating hospitals furnish services to program bene-
ficiaries and are reimbursed by the Secretary through fiscal
intermediaries. See 42 U.S.C. §§1395¢g and 1395h (1988
and Supp. V). Hospitals are reimbursed for “reasonable
costs,” defined by the statute as “the cost actually incurred,
excluding therefrom any part of incurred cost found to be
unnecessary in the efficient delivery of needed health serv-
ices.” §1395x(v)(1)(A). The Medicare Act, 79 Stat. 290, as
amended, 42 U. S. C. §1395 et seq., authorizes the Secretary
to promulgate regulations “establishing the method or meth-
ods to be used” for determining reasonable costs, directing
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her in the process to “consider, among other things, the
principles generally applied by national organizations or es-
tablished prepayment organizations (which have developed
such principles) in computing” reimbursement amounts.
§ 1395x(v)(1)(A).

The Secretary has promulgated, and updated on an annual
basis, regulations establishing the methods for determining
reasonable cost reimbursement. See Good Samaritan Hos-
pital v. Shalala, 508 U. S. 402, 404-407 (1993). The relevant
provisions can be found within 42 CFR pt. 413 (1994). Re-
spondent contends that two of these regulations, §§413.20(a)
and 413.24, mandate reimbursement according to GAAP, and
the Secretary counters that neither does.

A
Section 413.20(a) provides as follows:

“The principles of cost reimbursement require that
providers maintain sufficient financial records and sta-
tistical data for proper determination of costs payable
under the program. Standardized definitions, account-
ing, statisties, and reporting practices that are widely
accepted in the hospital and related fields are followed.
Changes in these practices and systems will not be re-
quired in order to determine costs payable under the
principles of reimbursement. KEssentially the methods
of determining costs payable under Medicare involve
making use of data available from the institution’s basis
accounts, as usually maintained, to arrive at equitable
and proper payment for services to beneficiaries.”

Assuming, arguendo, that the “[sltandardized definitions,
accounting, statistics, and reporting practices” referred to by
the regulation refer to GAAP, that nevertheless is just the
beginning, not the end, of the inquiry. The decisive question
still remains: Who is it that “follow[s]” GAAP, and for what
purposes? The Secretary’s view is that §413.20(a) ensures
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the existence of adequate provider records but does not dic-
tate her own reimbursement determinations. We are per-
suaded that the Secretary’s reading is correct.

Section 413.20(a) sets forth its directives in an ordered
progression. The first sentence directs that providers must
maintain records that are sufficient for proper determination
of costs. It does not say the records are conclusive of the
entire reimbursement process. The second sentence makes
it clear to providers that standardized accounting practices
are followed. The third sentence reassures providers that
changes in their recordkeeping practices and systems are not
required in order to determine what costs the provider can
recover when principles of reimbursement are applied to the
provider’s raw cost data. That sentence makes a distinction
between recordkeeping practices and systems on one hand
and principles of reimbursement on the other. The last sen-
tence confirms the distinction, for it contemplates that a pro-
vider’s basic financial information is organized according to
GAAP as a beginning point from which the Secretary “ar-
rive[s] at equitable and proper payment for services.” This
is far different from saying that GAAP is by definition an
equitable and proper measure of reimbursement.

The essential distinction between recordkeeping require-
ments and reimbursement principles is confirmed by the
organization of the regulations in 42 CFR pt. 413 (1994). Sub-
part A sets forth introductory principles. Subpart B, con-
taining the regulation here in question, is entitled “Account-
ing Records and Reports.” The logical conclusion is that
the provisions in subpart B concern recordkeeping require-
ments rather than reimbursement, and closer inspection re-
veals this to be the case. Section 413.20 is the first section
in subpart B, and is entitled “Financial data and reports.”
In addition to §413.20(a), the other paragraphs in §413.20
govern the “[flrequency of cost reports,” “[rlecordkeeping
requirements for new providers,” “[c]ontinuing provider rec-
ordkeeping requirements,” and “[sluspension of program
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payments to a provider . . . [who] does not maintain . . .
adequate records.” Not until the following subparts are
cost reimbursement matters considered. Subpart C is enti-
tled “Limits on Cost Reimbursement,” subpart D “Appor-
tionment [of Allowable Costs],” subpart E “Payments to Pro-
viders,” and subparts F through H address reimbursement
of particular cost categories. The logical sequence of a reg-
ulation or a part of it can be significant in interpreting its
meaning.

It is true, as the Court of Appeals said, that §413.20(a)
“does not exist in a vacuum” but rather is a part of the
overall Medicare reimbursement scheme. 996 F. 2d, at
835. But it does not follow from the fact that a provider’s
cost accounting is the first step toward reimbursement that
it is the only step. It is hardly surprising that the re-
imbursement process begins with certain recordkeeping
requirements.

The regulations’ description of the fiscal intermediary’s
role underscores this interpretation. The regulations direct
the intermediary to consult and assist providers in interpret-
ing and applying the principles of Medicare reimbursement
to generate claims for reimbursable costs, §413.20(b), sug-
gesting that a provider’s own determination of its claims in-
volves more than handing over its existing cost reports.
The regulations permit initial acceptance of reimbursable
cost claims, unless there are obvious errors or inconsisten-
cies, in order to expedite payment. §413.64(f)(2). When a
subsequent, more thorough audit follows, it may establish
that adjustments are necessary. Ibid.; see also §§421.100(a),
(¢). This sequence as well is consistent with the Secretary’s
view that a provider’s cost accounting systems are only the
first step in the ultimate determination of reimbursable
costs.

The Secretary’s position that §413.20(a) does not bind her
to reimburse according to GAAP is supported by the regula-
tion’s text and the overall structure of the regulations. It
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is a reasonable regulatory interpretation, and we must defer
toit. Thomas Jefferson Univ. v. Shalala, 512 U. S. 504, 512
(1994); see also Martin v. Occupational Safety and Health
Review Comm’n, 499 U. S. 144, 151 (1991) (“Because applying
an agency’s regulation to complex or changing circumstances
calls upon the agency’s unique expertise and policymaking
prerogatives, we presume that the power authoritatively to
interpret its own regulations is a component of the agency’s
delegated lawmaking powers”); Lyng v. Payne, 476 U. S. 926,
939 (1986) (“agency’s construction of its own regulations is
entitled to substantial deference”).

Respondent argues that, even if §413.20(a) does not man-
date reimbursement according to GAAP, §413.24 does.
This contention need not detain us long. Section 413.24 re-
quires that a provider’s cost data be based on the accrual
basis of accounting, under which “revenue is reported in the
period when it is earned, regardless of when it is collected,
and expenses are reported in the period in which they are
incurred, regardless of when they are paid.” §413.24(b)(2).
But GA AP is not the only form of accrual accounting; in fact,
both the GAAP approach and PRM §233 reflect different
methods of accrual accounting. See Accounting Principles
Board (APB) Opinion No. 26, {9 5-8, reprinted at App. 64—66
(describing alternative accrual methods of recognizing ad-
vance refunding losses, including the one adopted in PRM
§233). Section 413.24 does not, simply by its accrual ac-
counting requirement, bind the Secretary to make reim-
bursements according to GAAP.

B

The Secretary’s reading of her regulations is consistent
with the Medicare statute. Rather than requiring adher-
ence to GAAP, the statute merely instructs the Secretary, in
establishing the methods for determining reimbursable
costs, to “consider, among other things, the principles gener-
ally applied by national organizations or established prepay-
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ment organizations (which have developed such principles) in
computing the amount of payment . . . to providers of serv-
ices.” 42 U.S. C. §1395x(v)(1)(A).

Nor is there any basis for suggesting that the Secretary
has a statutory duty to promulgate regulations that, either
by default rule or by specification, address every conceivable
question in the process of determining equitable reimburse-
ment. To the extent the Medicare statute’s broad delega-
tion of authority imposes a rulemaking obligation, see ibid.,
it is one the Secretary has without doubt discharged. See
Good Samaritan Hospital v. Shalala, 508 U. S., at 418, and
n. 13, 419, n. 15. The Secretary has issued regulations to
address a wide range of reimbursement questions. The
regulations are comprehensive and intricate in detail, ad-
dressing matters such as limits on cost reimbursement,
apportioning costs to Medicare services, and the specific
treatment of numerous particular costs. As of 1994, these
regulations consumed some 640 pages of the Code of Fed-
eral Regulations.

As to particular reimbursement details not addressed
by her regulations, the Secretary relies upon an elaborate
adjudicative structure which includes the right to review
by the Provider Reimbursement Review Board, and, in
some instances, the Secretary, as well as judicial review in
federal district court of final agency action. 42 U.S.C.
§139500(f)(1); see Bethesda Hospital Assn. v. Bowen, 485
U. S. 399, 400-401 (1988). That her regulations do not re-
solve the specific timing question before us in a conclusive
way, or “could use a more exact mode of calculating,” does
not, of course, render them invalid, for the “methods for the
estimation of reasonable costs” required by the statute only
need be “generalizations [that] necessarily will fail to yield
exact numbers.” Good Samaritan, supra, at 418. The
APA does not require that all the specific applications of a
rule evolve by further, more precise rules rather than by
adjudication. See NLRB v. Bell Aerospace Co., 416 U. S. 267
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(1974); SEC v. Chenery Corp., 332 U. S. 194 (1947). 'The Sec-
retary’s mode of determining benefits by both rulemaking
and adjudication is, in our view, a proper exercise of her stat-

utory mandate.
II1

We also believe it was proper for the Secretary to issue a
guideline or interpretive rule in determining that defeasance
losses should be amortized. PRM §233 is the means to en-
sure that capital-related costs allowable under the regula-
tions are reimbursed in a manner consistent with the stat-
ute’s mandate that the program bear neither more nor less
than its fair share of costs. 42 U.S.C. §1395x(v)(1)(A)(i)
(“[TThe necessary costs of efficiently delivering covered serv-
ices to individuals covered by [Medicare] will not be borne
by individuals not so covered, and the costs with respect to
individuals not so covered will not be borne by [Medicare]”).
The Secretary has promulgated regulations authorizing re-
imbursement of capital-related costs such as respondent’s
that are “appropriate and helpful in . . . maintaining the
operation of patient care facilities,” 42 CFR §413.9(b)(2)
(1994); see generally §§413.130-413.157, including “[n]eces-
sary and proper interest” and other costs associated with
capital indebtedness, §413.153(a)(1); see also §§413.130(a)(7)
and (g). The only question unaddressed by the otherwise
comprehensive regulations on this particular subject is
whether the loss should be recognized at once or spread over
a period of years. It is at this step that PRM §233 directs
amortization.

Although one-time recognition in the initial year might be
the better approach where the question is how best to por-
tray a loss so that investors can appreciate in full a com-
pany’s financial position, see APB Opinion 26, §Y4-5, re-
printed at App. 64, the Secretary has determined in PRM
§233 that amortization is appropriate to ensure that Medi-
care only reimburse its fair share. The Secretary must cal-
culate how much of a provider’s total allowable costs are
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attributable to Medicare services, see 42 CFR §§413.5(a),
413.9(a), and (¢)(3) (1994), which entails calculating what pro-
portion of the provider’s services were delivered to Medicare
patients, §§413.50 and 413.53. This ratio is referred to as
the provider’s “Medicare utilization.” App. to Pet. for Cert.
49a. In allocating a provider’s total allowable costs to Medi-
care, the Secretary must guard against various contingen-
cies. The percentage of a hospital’s patients covered by
Medicare may change from year to year; or the provider may
drop from the Medicare program altogether. Either will
cause the hospital’s Medicare utilization to fluctuate. Given
the undoubted fact that Medicare utilization will not be an
annual constant, the Secretary must strive to assure that
costs associated with patient services provided over time be
spread, to avoid distortions in reimbursement. As the pro-
vider’s yearly Medicare utilization becomes ascertainable,
the Secretary is able to allocate costs with accuracy and the
program can bear its proportionate share. Proper reim-
bursement requires proper timing. Should the Secretary
reimburse in one year costs in fact attributable to a span of
years, the reimbursement will be determined by the provid-
er’s Medicare utilization for that one year, not for later years.
This leads to distortion. If the provider’s utilization rate
changes or if the provider drops from the program altogether
the Secretary will have reimbursed up front an amount other
than that attributable to Medicare services. The result
would be cross-subsidization, id., at 50a, which the Act for-
bids. 42 U. S. C. §1395x(v)(1)(A)({).

That PRM §233 implements the statutory ban on cross-
subsidization in a reasonable way is illustrated by the Ad-
ministrator’s application of §233 to the facts of this case.
The Administrator found that respondent’s loss “did not re-
late exclusively to patient care services rendered in the year
of the loss . . . . [but were] more closely related to [patient
care services in] the years over which the original bond term
extended.” App. to Pet. for Cert. 49a. Because the loss
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was associated with patient services over a period of time,
the Administrator concluded that amortization was required
to avoid the statutory ban on cross-subsidization:

“The statutory prohibition against cross-subsidization
[citing the provision codified at 42 U.S.C. §1395x
(W)(1)(A)], requires that costs recognized in one year, but
attributable to health services rendered over a number
of years, be amortized and reimbursed during those
years when Medicare beneficiaries use those services.”
Id., at 50a (footnote omitted).

“By amortizing the loss to match it to Medicare utiliza-
tion over the years to which it relates, the program is
protected from any drop in Medicare utilization, and the
provider is likewise assured that it will be adequately
reimbursed if Medicare utilization increases. Further,
the program is protected from making a payment attrib-
utable to future years and then having the provider drop
out of the Program before services are rendered to
Medicare beneficiaries in those future years.” Id., at
49a (footnote omitted).

As an application of the statutory ban on cross-
subsidization and the regulatory requirement that only the
actual cost of services rendered to beneficiaries during a
given year be reimbursed, 42 U. S. C. §1395x(v)(1)(A)(i); 42
CFR §413.9 (1994), PRM §233 is a prototypical example of
an interpretive rule “‘issued by an agency to advise the pub-
lic of the agency’s construction of the statutes and rules
which it administers.”” Chrysler Corp. v. Brown, 441 U. S.
281, 302, n. 31 (1979) (quoting Attorney General’s Manual on
the Administrative Procedure Act 30, n. 3 (1947)). Interpre-
tive rules do not require notice and comment, although, as
the Secretary recognizes, see Foreword to PRM, they also
do not have the force and effect of law and are not accorded
that weight in the adjudicatory process, ibid.
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We can agree that APA rulemaking would still be required
if PRM §233 adopted a new position inconsistent with any
of the Secretary’s existing regulations. As set forth in Part
IT, however, her regulations do not require reimbursement
according to GAAP. PRM §233 does not, as the Court of
Appeals concluded it does, “effec[t] a substantive change in
the regulations.” 996 F. 2d, at 832.

Iv

There is much irony in the suggestion, made in support of
the Hospital’s interpretation of the statute and regulations,
that the Secretary has bound herself to delegate the determi-
nation of any matter not specifically addressed by the regula-
tions to the conventions of financial accounting that comprise
GAAP. The Secretary in effect would be imposing upon
herself a duty to go through the time-consuming rulemaking
process whenever she disagrees with any announcements or
changes in GAAP and wishes to depart from them. Examin-
ing the nature and objectives of GA AP illustrates the unlike-
lihood that the Secretary would choose that course.

Contrary to the Secretary’s mandate to match reimburse-
ment with Medicare services, which requires her to deter-
mine with some certainty just when and on whose account
costs are incurred, GAAP “doles] not necessarily parallel
economic reality.” R. Kay & D. Searfoss, Handbook of Ac-
counting and Auditing, ch. 5, p. 7 (2d ed. 1989). Financial
accounting is not a science. It addresses many questions as
to which the answers are uncertain and is a “process [that]
involves continuous judgments and estimates.” Id., ch. 5, at
7-8. In guiding these judgments and estimates, “financial
accounting has as its foundation the principle of conserva-
tism, with its corollary that ‘possible errors in measurement
[should] be in the direction of understatement rather than
overstatement of net income and net assets.”” Thor Power
Tool Co. v. Commissioner, 439 U. S. 522, 542 (1979) (citation
omitted). This orientation may be consistent with the ob-
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jective of informing investors, but it ill serves the needs of
Medicare reimbursement and its mandate to avoid cross-
subsidization. Cf. id., at 543 (“|Tlhe accountant’s conserva-
tism cannot bind the Commissioner [of the IRS] in his efforts
to collect taxes”).

GAAP is not the lucid or encyclopedic set of pre-existing
rules that the dissent might perceive it to be. Far from a
single-source accounting rulebook, GAAP “encompasses the
conventions, rules, and procedures that define accepted ac-
counting practice at a particular point in time.” Kay &
Searfoss, ch. 5, at 7 (1994 Update). GAAP changes and,
even at any one point, is often indeterminate. “[T]he deter-
mination that a particular accounting principle is generally
accepted may be difficult because no single source exists
for all principles.” Ibid. There are 19 different GAAP
sources, any number of which might present conflicting
treatments of a particular accounting question. Id., ch. 5, at
6-7. When such conflicts arise, the accountant is directed
to consult an elaborate hierarchy of GAAP sources to deter-
mine which treatment to follow. Ibid. We think it is a
rather extraordinary proposition that the Secretary has
consigned herself to this process in addressing the timing
of Medicare reimbursement.

The framework followed in this case is a sensible structure
for the complex Medicare reimbursement process. The Sec-
retary has promulgated regulations setting forth the basic
principles and methods of reimbursement, and has issued in-
terpretive rules such as PRM §233 that advise providers
how she will apply the Medicare statute and regulations in
adjudicating particular reimbursement claims. Because the
Secretary’s regulations do not bind her to make Medicare
reimbursements in accordance with GAAP, her determina-
tion in PRM §233 to depart from GAAP by requiring bond
defeasance losses to be amortized does not amount to a sub-
stantive change to the regulations. It is a valid interpretive
rule, and it was reasonable for the Secretary to follow that
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policy here to deny respondent’s claim for full reimburse-
ment of its defeasance loss in 1985.
The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE O’CONNOR, with whom JUSTICE SCALIA, JUSTICE
SOUTER, and JUSTICE THOMAS join, dissenting.

Unlike the Court, I believe that general Medicare report-
ing and reimbursement regulations require provider costs to
be treated according to “generally accepted accounting prin-
ciples.” As a result, I would hold that contrary guidelines
issued by the Secretary of Health and Human Services in an
informal policy manual and applied to determine the timing
of reimbursement in this case are invalid for failure to com-
ply with the notice and comment procedures established by
the Administrative Procedure Act, 5 U. S. C. §553. Because
the Court holds to the contrary, I respectfully dissent.

I

It is undisputed, as the Court notes, ante, at 90, that re-
spondent, Guernsey Memorial Hospital (Hospital), is entitled
to reimbursement for the reasonable advance refunding costs
it incurred when it refinanced its capital improvement bonds
in 1985. The only issue here is one of timing: whether reim-
bursement is to be made in a lump sum in the year of the
refinancing, in accordance with generally accepted account-
ing principles (known in the accounting world as GAAP), or
in a series of payments over the remaining life of the original
bonds, as the Secretary ultimately concluded after applying
§233 of the Medicare Provider Reimbursement Manual
(PRM). The Hospital challenged the Secretary’s reimburse-
ment decision under the Medicare Act, 42 U. S. C. §139500(f),
which incorporates the Administrative Procedure Act, 5
U.S.C. §551 et seq. (1988 ed. and Supp. V), by reference.
Under the governing standard, reviewing courts are to “hold
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unlawful and set aside” an agency action that is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accord-
ance with law.” 5 U.S. C. §706(2)(A). We must give sub-
stantial deference to an agency’s interpretation of its own
regulations, Lyng v. Payne, 476 U. S. 926, 939 (1986), but an
agency’s interpretation cannot be sustained if it is “‘plainly
erroneous or inconsistent with the regulation.”” Stinson
v. United States, 508 U. S. 36, 45 (1993) (quoting Bowles v.
Seminole Rock & Sand Co., 325 U. S. 410, 414 (1945)). In
my view, that is the case here.

The Medicare Act requires that, for reimbursement pur-
poses, the actual reasonable costs incurred by a provider
“shall be determined in accordance with regulations estab-
lishing the method or methods to be used . . . in determining
such costs.” 42 U.S.C. §1395x(v)(1)(A). The Secretary’s
regulations similarly provide that the “[r]Jeasonable cost of
any services must be determined in accordance with regula-
tions establishing the method or methods to be used, and
the items to be included.” 42 CFR §413.9(b)(1) (1994). The
Secretary is not bound to adopt GAAP for reimbursement
purposes; indeed, the statute only requires that, in promul-
gating the necessary regulations, “the Secretary shall con-
sider, among other things, the principles generally applied
by national organizations or established prepayment organi-
zations (which have developed such principles) in computing
the amount of payment . . . to providers of services . ...”
42 U. S. C. §1395x(v)(1)(A). Neither the Hospital nor the
Court of Appeals disputes that the Secretary has broad and
flexible authority to prescribe standards for reimbursement.
See Good Samaritan Hospital v. Shalala, 508 U. S. 402, 418,
n. 13 (1993).

Nevertheless, the statute clearly contemplates that the
Secretary will state the applicable reimbursement methods
in regulations—including default rules that cover a range of
situations unless and until specific regulations are promul-
gated to supplant them with respect to a particular type of
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cost. Indeed, despite the Court’s suggestion to the contrary,
ante, at 96, only by employing such default rules can the
Secretary operate the sensible, comprehensive reimburse-
ment scheme that Congress envisioned. Otherwise, without
such background guidelines, providers would not have the
benefit of regulations establishing the accounting principles
upon which reimbursement decisions will be based, and ad-
ministrators would be free to select, without having to com-
ply with notice and comment procedures, whatever account-
ing rule may appear best in a particular context (so long as
it meets minimum standards of rationality). In my view, the
question becomes simply whether the Secretary has in fact
adopted GAAP as the default rule for cost reimbursement
accounting.

Like the Court, see ante, at 95-96, I do not think that 42
CFR §413.24(a) (1994), which provides that Medicare cost
data “must be based on . . . the accrual basis of accounting,”
requires the use of GAAP. As the regulation itself explains,
“[ulnder the accrual basis of accounting, revenue is reported
in the period when it is earned, regardless of when it is
collected, and expenses are reported in the period in which
they are incurred, regardless of when they are paid.”
§413.24(b)(2). This definition of “accrual basis” simply in-
corporates the dictionary understanding of the term, thereby
distinguishing the method required of cost providers from
“cash basis” accounting (under which revenue is reported
only when it is actually received and expenses are reported
only when they are actually paid). GAAP employs the gen-
erally accepted form of accrual basis accounting, but not the
only possible form. In fact, both the applicable GAAP rule,
established by Early Extinguishment of Debt, Accounting
Principles Board Opinion No. 26 (1972), reprinted at App. 62,
and PRM §233 appear to reflect accrual, as opposed to cash
basis, accounting principles.

Although §413.24 simply opens the door for the Secretary
to employ GAAP, §413.20 makes clear that she has, in fact,
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incorporated GAAP into the cost reimbursement process.
That section provides that “[sltandardized definitions, ac-
counting, statistics, and reporting practices that are widely
accepted in the hospital and related fields are followed.”
§413.20(a). As the Court of Appeals noted, “[i]t is undis-
puted, in the case at bar, that Guernsey Memorial Hospital
keeps its books on the accrual basis of accounting and in ac-
cordance with generally accepted accounting principles.”
Guernsey Memorial Hospital v. Secretary of HHS, 996 F. 2d
830, 834 (CA6 1993). Similarly, related entities in the health
care field employ GAAP as their standardized accounting
practices. See American Institute of Certified Public Ac-
countants, Audits of Providers of Health Care Services
§3.01, p. 11 (1993) (“Financial statements of health care enti-
ties should be prepared in conformity with generally ac-
cepted accounting principles”); Brief for American Hospital
Association et al. as Amict Curiae 7-8 (“Generally accepted
accounting principles have always provided the standard
definitions and accounting practices applied by non-
government hospitals in maintaining their books and rec-
ords”). Accordingly, the Secretary concedes that, under
§413.20, the Hospital at the very least was required to sub-
mit its request for Medicare reimbursement in accordance
with GAAP. Guernsey Memorial Hospital v. Sullivan,
796 F. Supp. 283, 288-289 (SD Ohio 1992); Tr. of Oral Arg. 8.

The remainder of §413.20 demonstrates, moreover, that
the accounting practices commonly used in the health care
field determine how costs will be reimbursed by Medicare,
not just how they are to be reported. The first sentence of
§413.20(a) begins with a statement that the provision ex-
plains what “[t]he principles of cost reimbursement require.”
(Emphasis added.) And the sentence emphasizing that
standardized accounting and reporting practices “are fol-
lowed” is itself accompanied by the promise that “[c]hanges
in these practices and systems will not be required in order
to determine costs payable [that is, reimbursable] under the
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principles of reimbursement.” The language of the regula-
tion, taken as a whole, indicates that the accounting system
maintained by the provider ordinarily forms the basis for
determining how Medicare costs will be reimbursed. I find
it significant that the Secretary, through the Administrator
of the Health Care Finance Administration, has changed her
interpretation of this regulation, having previously con-
cluded that this provision generally requires the costs of
Medicare providers to be reimbursed according to GAAP
when that construction was to her benefit. See Dr. David
M. Brotman Memorial Hospital v. Blue Cross Assn./Blue
Cross of Southern California, HCFA Admin. Decision, CCH
Medicare and Medicaid Guide Y 30,922, p. 9839 (1980) (holding
that, “[ulnder 42 CFR 405.406 [now codified as §413.20], the
determination of costs payable under the program should
follow standardized accounting practices” and applying the
GAAP rule—that credit card costs should be treated as ex-
penses in the period incurred—and not the PRM’s contrary
rule—that such costs should be considered reductions of
revenue).

Following the Secretary’s current position, the Court con-
cludes, ante, at 92-93, that §413.20 was intended to do no
more than reassure Medicare providers that they would not
be required fundamentally to alter their accounting practices
for reporting purposes. Indeed, the Court maintains, the
regulation simply ensures the existence of adequate provider
financial records, maintained according to widely accepted
accounting practices, that will enable the Secretary to calcu-
late the costs payable under the Medicare program using
some other systemwide method of determining costs, which
method she does not, and need not, state in any regulations.
For several reasons, I find the Court’s interpretation of
§413.20 untenable.

Initially, the Court’s view is belied by the text and struc-
ture of the regulations. As the Court of Appeals noted, “the
sentence in [§413.20(a)] that says standardized reporting



Cite as: 514 U. S. 87 (1995) 107

O’CONNOR, J., dissenting

practices ‘are followed’ does not exist in a vacuum.” 996
F. 2d, at 835. The Provider Reimbursement Review Board
has explained: “[T]he purpose of cost reporting is to enable
a hospital’s costs to be known so that its reimbursement can
be calculated. For that reason, there must be some consis-
tency between the fundamental principles of cost reporting
and those principles used for cost reimbursement.” Fort
Worth Osteopathic Medical Center v. Blue Cross and Blue
Shield Assm/Blue Cross and Blue Shield of Texas, CCH
Medicare and Medicaid Guide {40,413, p. 31,848 (1991). The
text of §413.20 itself establishes this link between cost re-
porting and cost reimbursement by explaining that a pro-
vider hospital generally need not modify its accounting and
reporting practices in order to determine what costs Medi-
care will reimburse. That is, “the methods of determining
costs payable under Medicare involve making use of data
available from the institution’s basis accounts, as usually
maintained, to arrive at equitable and proper payment for
services to beneficiaries.” §413.20(a). By linking the reim-
bursement process to the provider’s existing financial rec-
ords, the regulation contemplates that both the agency and
the provider will be able to determine what costs are reim-
bursable. It would make little sense to tie cost reporting
to cost reimbursement in this manner while simultaneously
mandating different accounting systems for each.

In addition, as the Court aptly puts it, “[t]he logical se-
quence of a regulation . . . can be significant in interpreting
its meaning.” Ante, at 94. Consideration of how a provid-
er’s claim for reimbursement is processed undermines the
Court’s interpretation of §413.20(a). The Court suggests
that the fiscal intermediaries who make the initial reim-
bursement decisions take a hospital’s cost report as raw data
and apply a separate set of accounting principles to deter-
mine the proper amount of reimbursement. In certain situ-
ations, namely where the regulations provide for specific de-
partures from GAAP, this is undoubtedly the case. But the
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description of the intermediary’s role in the regulations con-
templates reliance on the GA AP-based cost report as deter-
mining reimbursable costs in considering the ordinary claim.
See, e. g., §413.60(b) (providing that, “[a]t the end of the [re-
porting] period, the actual apportionment, based on the cost
finding and apportionment methods selected by the pro-
vider, determines the Medicare reimbursement for the actual
services provided to beneficiaries during the period” (empha-
sis added)); §413.64(f)(2) (“In order to reimburse the pro-
vider as quickly as possible, an initial retroactive adjustment
will be made as soon as the cost report is received. For this
purpose, the costs will be accepted as reported, unless there
are obvious errors or inconsistencies, subject to later audit.
When an audit is made and the final liability of the program
is determined, a final adjustment will be made” (emphasis
added)). The fiscal intermediary, then, is essentially in-
structed to check the hospital’s cost report for accuracy, rea-
sonableness, and presumably compliance with the regula-
tions. But that task seems to operate within the framework
of the hospital’s normal accounting procedure—i. e., GAAP—
and not some alternative, uncodified set of accounting princi-
ples employed by the Secretary. See generally 42 CFR
§§421.1-421.128 (1994).

I take seriously our obligation to defer to an agency’s rea-
sonable interpretation of its own regulations, particularly
“when, as here, the regulation concerns ‘a complex and
highly technical regulatory program,” in which the identifi-
cation and classification of relevant ‘criteria necessarily re-
quire significant expertise and entail the exercise of judg-
ment grounded in policy concerns.”” Thomas Jefferson
Univ. v. Shalala, 512 U. S. 504, 512 (1994) (quoting Pauley v.
BethEnergy Mines, Inc., 501 U. S. 680, 697 (1991)). In this
case, however, the Secretary advances a view of the regula-
tions that would force us to conclude that she has not fulfilled
her statutory duty to promulgate regulations determining
the methods by which reasonable Medicare costs are to be
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calculated. If §413.20 does not incorporate GAAP as the
basic method for determining cost reimbursement in the
absence of a more specific regulation, then there is no reg-
ulation that specifies an overall methodology to be applied in
the cost determination process. Given that the regulatory
scheme could not operate without such a background
method, and given that the statute requires the Secretary to
make reimbursement decisions “in accordance with regula-
tions establishing the method or methods to be used,” 42
U. S. C. §1395x(v)(1)(A), I find the Secretary’s interpretation
to be unreasonable and unworthy of deference.

Unlike the Court, therefore, I would hold that §413.20 re-
quires the costs incurred by Medicare providers to be reim-
bursed according to GAAP in the absence of a specific regu-
lation providing otherwise. The remainder of my decision
flows from this conclusion. PRM §233, which departs from
the GAAP rule concerning advance refunding losses, does
not have the force of a regulation because it was promul-
gated without notice and comment as required by the Admin-
istrative Procedure Act, 5 U.S. C. §553. And, contrary to
the Secretary’s argument, PRM §233 cannot be a valid “in-
terpretation” of the Medicare regulations because it is
clearly at odds with the meaning of §413.20 itself. Thus, I
would conclude that the Secretary’s refusal, premised upon
an application of PRM § 233, to reimburse the Hospital’s bond
defeasement costs in accordance with GAAP was invalid.

II

The remaining arguments advanced by the Court in sup-
port of the Secretary’s position do not alter my view of the
regulatory scheme. The Court suggests that a contrary de-
cision, by requiring the Secretary to comply with the notice
and comment provisions of the Administrative Procedure Act
in promulgating reimbursement regulations, would impose
an insurmountable burden on the Secretary’s administration
of the Medicare program. I disagree. Congress obviously
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thought that the Secretary could manage that task when it
required that she act by regulation. Moreover, despite the
Court’s suggestion, ante, at 96, nothing in my position re-
quires the agency to adopt substantive rules addressing
every detailed and minute reimbursement issue that might
arise. An agency certainly cannot foresee every factual sce-
nario with which it may be presented in administering its
programs; to fill in the gaps, it must rely on adjudication of
particular cases and other forms of agency action, such as
the promulgation of interpretive rules and policy statements,
that give effect to the statutory principles and the back-
ground methods embodied in the regulations. Far from
being foreclosed from case-by-case adjudication, the Secre-
tary is simply obligated, in making those reimbursement de-
cisions, to abide by whatever ground rules she establishes
by regulation. Under the Court’s reading of the regula-
tions, the Secretary in this case did not apply any accounting
principle found in the regulations to the specific facts at
issue—and indeed could not have done so because no such
principles are stated outside the detailed provisions govern-
ing particular reimbursement decisions. I believe that the
Medicare Act’s command that reimbursement requests by
providers be evaluated “in accordance with regulations es-
tablishing the method or methods to be used” precludes
this result.

Moreover, I find it significant that the bond defeasement
situation at issue here was foreseen. If the Secretary had
the opportunity to include a section on advance refunding
costs in the PRM, then she could have promulgated a regula-
tion to that effect in compliance with the Administrative Pro-
cedure Act, thereby giving the public a valuable opportunity
to comment on the regulation’s wisdom and those adversely
affected the chance to challenge the ultimate rule in court.
An agency is bound by the regulations it promulgates and
may not attempt to circumvent the amendment process
through substantive changes recorded in an informal policy
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manual that are unsupported by the language of the regula-
tion. Here, Congress expressed a clear policy in the Medi-
care Act that the reimbursement principles selected by the
Secretary—whatever they may be—must be adopted subject
to the procedural protections of the Administrative Proce-
dure Act. I would require the Secretary to comply with
that statutory mandate.

The PRM, of course, remains an important part of the
Medicare reimbursement process, explaining in detail what
the regulations lay out in general and providing those who
must prepare and process claims with the agency’s state-
ments of policy concerning how those regulations should be
applied in particular contexts. One role for the manual,
therefore, is to assist the Secretary in her daunting task of
overseeing the thousands of Medicare reimbursement deci-
sions made each year. As the foreword to the PRM ex-
plains, “[t]he procedures and methods set forth in this man-
ual have been devised to accommodate program needs and
the administrative needs of providers and their intermediar-
ies and will assure that the reasonable cost regulations are
uniformly applied nationally without regard to where cov-
ered services are furnished.” Indeed, large portions of the
PRM are devoted to detailed examples, including step-by-
step calculations, of how certain rules should be applied to
particular facts. The manual also provides a forum for the
promulgation of interpretive rules and general statements of
policy, types of agency action that describe what the agency
believes the statute and existing regulations require but that
do not alter the substantive obligations created thereby.
Such interpretive rules are exempt from the notice and com-
ment provisions of the Administrative Procedure Act, see 5
U. S. C. §553(b)(A), but they must explain existing law and
not contradict what the regulations require.

As a result, the policy considerations upon which the
Court focuses, see ante, at 97-100, are largely beside the
point. Like the Court of Appeals, I do not doubt that the
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amortization approach embodied in PRM § 233 “squares with
economic reality,” 996 F. 2d, at 834, and would likely be up-
held as a rational regulation were it properly promulgated.
Nor do I doubt that amortization of advance refunding costs
may have certain advantages for Medicare reimbursement
purposes. It is certainly true that the Act prohibits the
Medicare program from bearing more or less than its proper
share of hospital costs, 42 U. S. C. § 1395x(v)(1)(A)(i), but im-
mediate recognition of advance refunding losses does not vio-
late this principle. While the Court, like the Secretary, as-
sumes that advance refunding costs are properly attributed
to health care services rendered over a number of years, it
does not point to any evidence in the record substantiating
that proposition. In fact, what testimony there is supports
the view that it is appropriate to recognize advance refund-
ing losses in the year of the transaction because the provider
no longer carries the costs of the refunded debt on its books
thereafter; the losses in question simply represent a one-
time recognition of the difference between the net carrying
costs of the old bonds and the price necessary to reacquire
them. See, e. g, App. 14-15, 22. While reasonable people
may debate the merits of the two options, the point is that
both appear in the end to represent economically reasonable
and permissible methods of determining what costs are prop-
erly reimbursable and when. Given that neither approach is
commanded by the statute, the cross-subsidization argument
should not alter our reading of §413.20.

Finally, the Secretary argues that she was given a “broad
and flexible mandate” to prescribe standards for Medicare
reimbursement, and that, as a result, “it is exceedingly un-
likely that the Secretary would have intended, in general
regulations promulgated as part of the initial implementa-
tion of the Medicare Act, to abdicate to the accounting pro-
fession (or to anyone else) ultimate responsibility for making
particular cost reimbursement determinations.” Brief for
Petitioner 19. She points out that the purpose of Medicare
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reimbursement, to provide payment of the necessary costs
of efficient delivery of covered services to Medicare bene-
ficiaries, may not be identical to the objective of financial
accounting, which is “to provide useful information to man-
agement, shareholders, creditors, and others properly inter-
ested” and “has as its foundation the principle of [financial]
conservatism.” Thor Power Tool Co. v. Commissioner, 439
U. S. 522, 542 (1979) (rejecting taxpayer’s assertion that an
accounting principle that conforms to GAAP must be pre-
sumed to be permissible for tax purposes). The Court
makes this argument as well. See ante, at 100-101.

Reading the regulations to employ GAAP, even though it
is possible that the relevant reimbursement standard will
change over time as the position of the accounting profession
evolves, does not imply an abdication of statutory authority
but a necessary invocation of an established body of account-
ing principles to apply where specific regulations have not
provided otherwise. The Secretary is, of course, not bound
by GAAP in such a situation and, indeed, has promulgated
reimbursement regqulations that depart from the GAAP
default rule in specific situations. Compare, e. g., §413.134
(f)(2) (limited recognition of gain or loss on involuntary con-
version of depreciable asset) with R. Kay & D. Searfoss,
Handbook of Accounting and Auditing, ch. 15, p. 14 (2d ed.
1989 and 1994 Supp.) (gains or losses are recognized under
GAAP in the period of disposal of a depreciable asset, even
if reinvested in a similar asset). The Secretary would also
be free to devise a reimbursement scheme that does not in-
volve GAAP as a background principle at all if she believes,
as the Court argues, that use of GAAP binds her to a cost
allocation methodology ill suited to Medicare reimbursement,
see ante, at 101. Our task is simply to review the regula-
tions the Secretary has in fact adopted, and I conclude that
the Secretary has incorporated GAAP as the reimbursement
default rule.
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II1

Contrary to the Court’s conclusion, I do not believe that
the Administrator’s reimbursement decision can be defended
as a rational application of the statute and the existing regu-
lations. The Hospital sought reimbursement for its advance
refunding costs in accordance with GAAP and in compliance
with the Secretary’s published regulations. The Adminis-
trator applied PRM §233, which calls for a departure from
GAAP in this instance, to deny the Hospital’s request; that
decision contradicted the agency’s own regulations and
therefore resulted in a reimbursement decision that was “not
in accordance with law” within the meaning of the Adminis-
trative Procedure Act, 5 U.S. C. §706(2)(A). I agree with
the court below that “[t]he ‘nexus’ that exists in the regula-
tions between cost reporting and cost reimbursement is too
strong . . . to be broken by a rule not adopted in accordance
with the rulemaking requirements of the Administrative
Procedure Act.” 996 F. 2d, at 836. Because the Court
holds otherwise, I respectfully dissent.
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ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 94-898. Decided March 20, 1995

Before a Missouri trial court could hold a hearing to consider respondent’s
motion for a new trial and to sentence her for the murder of her hus-
band, respondent took flight. She was recaptured and sentenced to life
imprisonment without possibility of parole. The State Court of Ap-
peals dismissed her timely notice of appeal on direct review and an ap-
peal of the trial court’s denial of her motion for postconviction relief,
finding that, under Missouri’s well-established fugitive dismissal rule, a
defendant who attempts to escape justice after conviction forfeits her
right to appeal. Subsequently, the Federal District Court rejected her
procedural due process argument and denied her petition for habeas
relief. On appeal, the Eighth Circuit found that dismissal of respond-
ent’s appeal where her preappeal flight had no adverse effect on the
appellate process violated substantive due process. The court also con-
cluded that the State had waived its argument that application of the
court’s ruling constituted a new rule that could not be announced in a
case on collateral review under Teague v. Lane, 489 U. S. 288.

Held: The State did not waive the Teague issue, and application of the
Eighth Circuit’s novel rule violates Teague’s holding. The record sup-
ports the State’s position that it raised the Teague claim in the District
Court and the Eighth Circuit. Thus, it must be considered now, and it
is dispositive. See Caspari v. Bohlen, 510 U. S. 383, 389. The Eighth
Circuit’s fugitive dismissal rule was neither dictated nor compelled by
existing precedent when respondent’s conviction became final. Nor
does the rule fall into Teague’s exception for watershed rules of criminal
procedure implicating the fundamental fairness and accuracy of the
criminal proceeding.

Certiorari granted; 37 F. 3d 371, reversed.

PER CURIAM.

In this case, the Eighth Circuit granted habeas relief on
the ground that it is a violation of Fourteenth Amendment
due process for a state appellate court to dismiss the appeal
of a recaptured fugitive where there is no demonstrated ad-
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verse effect on the appellate process. The court declined to
consider whether application of its ruling in respondent’s
case would violate the principle of Teague v. Lane, 489 U. S.
288 (1989) (plurality opinion), concluding the State had
waived that argument. The State raised the Teague bar,
and application of the Eighth Circuit’s novel rule violates
Teague’s holding. For this reason, certiorari is granted and
the judgment is reversed.

In 1986, a Missouri jury convicted Lynda Branch of the
first-degree murder of her husband. On retrial after the
Missouri Court of Appeals reversed her conviction because
of an error in the admission of evidence, the jury again con-
victed her. Branch moved for a new trial, and the trial
court scheduled a hearing for April 3, 1989, to consider this
motion and to sentence her. Before the hearing, however,
Branch, who was free on bail, took flight to a neighboring
county. She was recaptured on April 6, 1989, and sentenced
to life imprisonment without possibility of parole.

Branch filed a timely notice of appeal on direct review and
an appeal of the trial court’s denial of her motion for post-
conviction relief. In 1991, the Missouri Court of Appeals
consolidated and dismissed the appeals under Missouri’s
well-established fugitive dismissal rule, which provides that
a defendant who attempts to escape justice after conviction
forfeits her right to appeal. State v. Branch, 811 S. W. 2d
11, 12 (Mo. App. 1991) (citing State v. Carter, 98 Mo. 431, 11
S. W. 979 (1889)). “[E]ven in the absence of prejudice to the
state,” the court explained, “the dismissal was justified by a
more fundamental principle: preservation of public respect
for our system of law.” 811 S. W. 2d, at 12. Branch did not
seek review in this Court.

On petition for federal habeas relief under 28 U.S. C.
§2254, Branch alleged that the dismissal of her consolidated
appeal violated due process. The District Court undertook
what it termed a procedural due process analysis under the
framework set forth in Mathews v. Eldridge, 424 U. S. 319,
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335 (1976), and denied relief. App. to Pet. for Cert. 17, 22—
24. Branch appealed to the Court of Appeals for the Eighth
Circuit, arguing she had stated a procedural due process vio-
lation. For the first time, at oral argument, the Eighth Cir-
cuit panel suggested the claim was a substantive, not a proce-
dural, due process claim. Id., at 137. Branch’s counsel, of
course, welcomed the suggestion. On that ground, a divided
panel held that dismissal of an appeal where pre