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The government must prove beyond a reasonable doubt every element of
a charged offense. In re Winship, 397 U. S. 358. In upholding the first
degree murder convictions and death sentences of petitioners Sandoval
and Victor, the Supreme Courts of California and Nebraska, respec-
tively, rejected contentions that due process was violated by the pattern
jury instructions defining “reasonable doubt” that were given in both
cases.

Held: Taken as a whole, the instructions in question correctly conveyed
the concept of reasonable doubt, and there is no reasonable likelihood
that the jurors understood the instructions to allow convictions based
on proof insufficient to meet the Winship standard. Pp. 5-23.

(@) The Constitution does not dictate that any particular form of
words be used in advising the jury of the government’s burden of proof,
so long as “taken as a whole, the instructions correctly convely] the
concept of reasonable doubt,” Holland v. United States, 348 U. S. 121,
140. In invalidating a charge declaring, among other things, that a rea-
sonable doubt “must be such . . . as would give rise to a grave uncer-
tainty,” “is an actual substantial doubt,” and requires “a moral cer-
tainty,” the Court, in Cage v. Louisiana, 498 U. S. 39, 40, observed that

*Together with No. 92-9049, Sandoval v. California, on certiorari to
the Supreme Court of California.
1
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a reasonable juror could have interpreted the instruction to allow a
finding of guilt based on a degree of proof below that which is constitu-
tionally required. However, in Estelle v. McGuaire, 502 U. S. 62, 72,
and n. 4, the Court made clear that the proper inquiry is not whether
the instruction “could have” been applied unconstitutionally, but
whether there is a reasonable likelihood that the jury did so apply it.
Pp. 5-6.

(b) The instructions given in Sandoval’s case defined reasonable
doubt as, among other things, “not a mere possible doubt,” but one “de-
pending on moral evidence,” such that the jurors could not say they
felt an abiding conviction, “to a moral certainty,” of the truth of the
charge. Pp. 6-9.

(c) Sandoval’s objection to the charge’s use of the 19th century
phrases “moral evidence” and “moral certainty” is rejected. Although
the former phrase is not a mainstay of the modern lexicon, its meaning
today is consistent with its original meaning: evidence based on the
general observation of people, rather than on what is demonstrable. Its
use here is unproblematic because the instructions given correctly
pointed the jurors’ attention to the facts of the case before them, not
(as Sandoval contends) the ethics or morality of his criminal acts. For
example, in the instruction declaring that “everything relating to human
affairs, and depending on moral evidence, is open to some possible or
imaginary doubt,” moral evidence can only mean empirical evidence of-
fered to prove matters relating to human affairs—the proof introduced
at trial. Similarly, whereas “moral certainty,” standing alone, might
not be recognized by modern jurors as a synonym for “proof beyond a
reasonable doubt,” its use in conjunction with the abiding conviction
language must be viewed as having impressed upon the jury the need
to reach the subjective state of near certitude of guilt, see Jackson v.
Virginia, 443 U. S. 307, 315, and thus as not having invited conviction
on less than the constitutionally required proof. Moreover, in contrast
to the situation in Cage, there is no reasonable likelihood that the jury
here would have understood moral certainty to be disassociated from
the evidence in the case, since the instruction explicitly told the jurors,
among other things, that their conclusion had to be based upon such
evidence. Accordingly, although this Court does not condone the use of
the antiquated “moral certainty” phrase, its use in the context of the
instructions as a whole cannot be said to have rendered those instruc-
tions unconstitutional. Pp. 10-17.

(d) Sandoval’s objection to the portion of the charge declaring that a
reasonable doubt is “not a mere possible doubt” is also rejected. That
the instruction properly uses “possible” in the sense of fanciful is made
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clear by the fact that it also notes that everything “is open to some
possible or imaginary doubt.” P. 17.

(e) The instructions given in Victor’s case defined reasonable doubt
as, among other things, a doubt that will not permit an abiding convic-
tion, “to a moral certainty,” of the accused’s guilt, and an “actual and
substantial doubt” that is not excluded by the “strong probabilities of
the case.” Pp. 17-19.

() Victor’s primary argument—that equating a reasonable doubt
with a “substantial doubt” overstated the degree of doubt necessary for
acquittal—is rejected. Any ambiguity is removed by reading the
phrase in question in context: The Victor charge immediately distin-
guished an “actual and substantial doubt” from one “arising from mere
possibility, from bare imagination, or from fanciful conjecture,” and
thereby informed the jury that a reasonable doubt is something more
than a speculative one, which is an unexceptionable proposition. Cage,
supra, at 41, distinguished. Moreover, the instruction defined a reason-
able doubt alternatively as a doubt that would cause a reasonable person
to hesitate to act, a formulation which this Court has repeatedly ap-
proved and which gives a commonsense benchmark for just how sub-
stantial a reasonable doubt must be. Pp. 19-21.

(g) The inclusion of the “moral certainty” phrase in the Victor charge
did not render the instruction unconstitutional. In contrast to the situ-
ation in Cage, a sufficient context to lend meaning to the phrase was
provided by the rest of the Victor charge, which equated a doubt suffi-
cient to preclude moral certainty with a doubt that would cause a rea-
sonable person to hesitate to act, and told the jurors that they must
have an abiding conviction of Victor’s guilt, must be convinced of such
guilt “after full, fair, and impartial consideration of all the evidence,”
should be governed solely by that evidence in determining factual is-
sues, and should not indulge in speculation, conjectures, or unsupported
inferences. Pp. 21-22.

(h) The reference to “strong probabilities” in the Victor charge does
not unconstitutionally understate the government’s burden, since the
charge also informs the jury that the probabilities must be strong
enough to prove guilt beyond a reasonable doubt. See Dunbar v.
United States, 156 U. S. 185, 199. P. 22.

No. 92-8894, 242 Neb. 306, 494 N. W. 2d 565, and No. 92-9049, 4 Cal. 4th
155, 841 P. 2d 862, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court with respect
to Part II, and the opinion of the Court with respect to Parts I, III, and
IV, in which REHNQUIST, C. J.,, and STEVENS, SCALIA, KENNEDY, and
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THOMAS, JJ., joined in full and in which GINSBURG, J., joined as to Parts
II1-B and IV. KENNEDY, J., filed a concurring opinion, post, p. 23. GINS-
BURG, J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 23. BLACKMUN, J., filed an opinion concurring in part and
dissenting in part, in all but Part II of which SOUTER, J., joined, post,
p- 28.

Mark A. Weber argued the cause and filed briefs for peti-
tioner in No. 92-8894. Eric S. Multhaup, by appointment
of the Court, 510 U. S. 942, argued the cause for petitioner in
No. 92-9049. With him on the briefs was Kathy M. Chavez.

Don Stenberg, Attorney General of Nebraska, argued the
cause for respondent in No. 92-8894. With him on the brief
was J. Kirk Brown, Assistant Attorney General. Daniel E.
Lungren, Attorney General of California, argued the cause
for respondent in No. 92-9049. With him on the brief were
George Williamson, Chief Assistant Attorney General,
Carol Wendelin Pollack, Senior Assistant Attorney General,
and Susan Lee Frierson, Sharlene A. Honnaka, Donald E.
De Nicola, and Sharon Wooden Richard, Deputy Attorneys
General.t

TBriefs of amici curiae urging affirmance in both cases were filed for
the United States by Solicitor General Days, Assistant Attorney General
Harris, Deputy Solicitor General Bryson, and Paul J. Larkin, Jr.; and
for the Criminal Justice Legal Foundation by Kent S. Scheidegger and
Charles L. Hobson.

Briefs of amici curiae urging affirmance in No. 92-9049 were filed for
the Commonwealth of Massachusetts et al. by Scott Harshbarger, Attor-
ney General of Massachusetts, and Pamela L. Hunt and Gregory I. Mass-
g, Assistant Attorneys General, and by the Attorneys General for their
respective jurisdictions as follows: James H. Evans of Alabama, Larry
EchoHawk of Idaho, Pamela Carter of Indiana, Jeremiah W. (Jay) Nixon
of Missouri, Joseph P. Mazurek of Montana, Frankie Sue Del Papa of
Nevada, Michael F. Easley of North Carolina, Lee Fisher of Ohio, Theo-
dore R. Kulongoski of Oregon, Ernest D. Preate, Jr., of Pennsylvania, T.
Travis Medlock of South Carolina, Charles W. Burson of Tennessee, and
Elizabeth Barrett-Anderson of Guam; and for the California District At-
torneys’ Association by Gil Garceetti and Brent Riggs.
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JUSTICE O’CONNOR delivered the opinion of the Court.*

The government must prove beyond a reasonable doubt
every element of a charged offense. In re Winship, 397 U. S.
358 (1970). Although this standard is an ancient and hon-
ored aspect of our criminal justice system, it defies easy ex-
plication. In these cases, we consider the constitutionality
of two attempts to define “reasonable doubt.”

I

The beyond a reasonable doubt standard is a requirement
of due process, but the Constitution neither prohibits trial
courts from defining reasonable doubt nor requires them to
do so as a matter of course. Cf. Hopt v. Utah, 120 U. S. 430,
440-441 (1887). Indeed, so long as the court instructs the
jury on the necessity that the defendant’s guilt be proved
beyond a reasonable doubt, see Jackson v. Virginia, 443 U. S.
307, 320, n. 14 (1979), the Constitution does not require that
any particular form of words be used in advising the jury of
the government’s burden of proof. Cf. Taylor v. Kentucky,
436 U. S. 478, 485-486 (1978). Rather, “taken as a whole,
the instructions [must] correctly conve[y] the concept of rea-
sonable doubt to the jury.” Holland v. United States, 348
U. S. 121, 140 (1954).

In only one case have we held that a definition of reason-
able doubt violated the Due Process Clause. Cage v. Louisi-
ana, 498 U.S. 39 (1990) (per curiam). There, the jurors
were told:

“‘[A reasonable doubt] is one that is founded upon a real
tangible substantial basis and not upon mere caprice and
conjecture. It must be such doubt as would give rise
to a grave uncertainty, raised in your mind by reasons
of the unsatisfactory character of the evidence or lack
thereof. A reasonable doubt is not a mere possible

*JUSTICES BLACKMUN and SOUTER join only Part II of this opinion.
JUSTICE GINSBURG joins only Parts II, ITI-B, and IV.
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doubt. It is an actual substantial doubt. It is a doubt
that a reasonable man can seriously entertain. What is
required is not an absolute or mathematical certainty,
but a moral certainty.”” Id., at 40 (emphasis added by
this Court in Cage).

We held that the highlighted portions of the instruction
rendered it unconstitutional:

“It is plain to us that the words ‘substantial’ and ‘grave,’
as they are commonly understood, suggest a higher de-
gree of doubt than is required for acquittal under the
reasonable doubt standard. When those statements are
then considered with the reference to ‘moral certainty,’
rather than evidentiary certainty, it becomes clear that
a reasonable juror could have interpreted the instruc-
tion to allow a finding of guilt based on a degree of proof
below that required by the Due Process Clause.” Id.,
at 41.

In a subsequent case, we made clear that the proper in-
quiry is not whether the instruction “could have” been ap-
plied in an unconstitutional manner, but whether there is a
reasonable likelihood that the jury did so apply it. Estelle
v. McGuire, 502 U. S. 62, 72, and n. 4 (1991). The constitu-
tional question in the present cases, therefore, is whether
there is a reasonable likelihood that the jury understood the
instructions to allow conviction based on proof insufficient to
meet the Winship standard. Although other courts have
held that instructions similar to those given at petitioners’
trials violate the Due Process Clause, see State v. Bryant,
334 N. C. 333, 432 S. E. 2d 291 (1993), cert. pending, No.
93-753; Morley v. Stenberg, 828 F. Supp. 1413 (Neb. 1993),
both the Nebraska and the California Supreme Courts held
that the instructions were constitutional. We granted cer-
tiorari, 509 U. S. 954 (1993), and now affirm both judgments.
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II

On October 14, 1984, petitioner Sandoval shot three men,
two of them fatally, in a gang-related incident in Los
Angeles. About two weeks later, he entered the home of a
man who had given information to the police about the mur-
ders and shot him dead; Sandoval then killed the man’s wife
because she had seen him murder her husband. Sandoval
was convicted on four counts of first degree murder. The
jury found that Sandoval personally used a firearm in the
commission of each offense, and found the special circum-
stance of multiple murder. Cal. Penal Code Ann. §12022.5
(West 1992) and Cal. Penal Code Ann. §190.2(a)(3) (West
1988). He was sentenced to death for murdering the woman
and to life in prison without possibility of parole for the other
three murders. The California Supreme Court affirmed the
convictions and sentences. 4 Cal. 4th 155, 841 P. 2d 862
(1992).

The jury in Sandoval’s case was given the following in-
struction on the government’s burden of proof:

“A defendant in a criminal action is presumed to be
innocent until the contrary is proved, and in case of a
reasonable doubt whether his guilt is satisfactorily
shown, he is entitled to a verdict of not guilty. This
presumption places upon the State the burden of prov-
ing him guilty beyond a reasonable doubt.

“Reasonable doubt is defined as follows: It is not a
mere possible doubt; because everything relating to
human affairs, and depending on moral evidence, is open
to some possible or imaginary doubt. It is that state of
the case which, after the entire comparison and consid-
eration of all the evidence, leaves the minds of the jurors
in that condition that they cannot say they feel an abid-
ing conviction, to a moral certainty, of the truth of the
charge.” App. in No. 92-9049, p. 49 (emphasis added)
(Sandoval App.).
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The California Supreme Court rejected Sandoval’s claim that
the instruction, particularly the highlighted passages, vio-
lated the Due Process Clause. 4 Cal. 4th, at 185-186, 841
P. 2d, at 878.

The instruction given in Sandoval’s case has its genesis in
a charge given by Chief Justice Shaw of the Massachusetts
Supreme Judicial Court more than a century ago:

“IW]hat is reasonable doubt? It is a term often used,
probably pretty well understood, but not easily defined.
It is not mere possible doubt; because every thing relat-
ing to human affairs, and depending on moral evidence,
is open to some possible or imaginary doubt. It is that
state of the case, which, after the entire comparison and
consideration of all the evidence, leaves the minds of ju-
rors in that condition that they cannot say they feel an
abiding conviction, to a moral certainty, of the truth of
the charge. The burden of proof is upon the prosecutor.
All the presumptions of law independent of evidence are
in favor of innocence; and every person is presumed to
be innocent until he is proved guilty. If upon such proof
there is reasonable doubt remaining, the accused is enti-
tled to the benefit of it by an acquittal. For it is not
sufficient to establish a probability, though a strong one
arising from the doctrine of chances, that the fact
charged is more likely to be true than the contrary; but
the evidence must establish the truth of the fact to a
reasonable and moral certainty; a certainty that con-
vinces and directs the understanding, and satisfies the
reason and judgment, of those who are bound to act
conscientiously upon it. This we take to be proof be-
yond reasonable doubt.” Commonwealth v. Webster, 59
Mass. 295, 320 (1850).

The Webster charge is representative of the time when
“American courts began applying [the beyond a reasonable
doubt standard] in its modern form in criminal cases.” Apo-
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daca v. Oregon, 406 U. S. 404, 412, n. 6 (1972) (plurality opin-
ion). See also Perovich v. United States, 205 U. S. 86, 92
(1907) (approving Webster charge). In People v. Strong, 30
Cal. 151, 155 (1866), the California Supreme Court character-
ized the Webster instruction as “probably the most satisfac-
tory definition ever given to the words ‘reasonable doubt’
in any case known to criminal jurisprudence.” In People v.
Paulsell, 115 Cal. 6, 12, 46 P. 734 (1896), the court cautioned
state trial judges against departing from that formulation.
And in 1927, the state legislature adopted the bulk of the
Webster instruction as a statutory definition of reasonable
doubt. Cal. Penal Code Ann. § 1096 (West 1985); see Califor-
nia Jury Instructions, Criminal, No. 2.90 (4th ed. 1979). In-
deed, the California Legislature has directed that “the court
may read to the jury section 1096 of this code, and no further
instruction on the subject of the presumption of innocence
or defining reasonable doubt need be given.” §1096a. The
statutory instruction was given in Sandoval’s case.

The California instruction was criticized in People v. Brig-
ham, 25 Cal. 3d 283, 292-316, 599 P. 2d 100, 106-121 (1979)
(Mosk, J., concurring). Justice Mosk apparently did not
think the instruction was unconstitutional, but he “urge[d]
the Legislature to reconsider its codification.” Id., at 293,
599 P. 2d, at 106. The California Assembly and Senate re-
sponded by requesting the committee on jury instructions of
the Los Angeles Superior Court “to study alternatives to
the definition of ‘reasonable doubt’ set forth in Section 1096
of the Penal Code, and to report its findings and recommen-
dations to the Legislature.” Cal. Assem. Con. Res. No. 148,
1986 Cal. Stats. 5634. The committee recommended that
the legislature retain the statutory definition unmodified, see
Alternative Definitions of Reasonable Doubt: A Report of
the Committee on Standard Jury Instructions—Criminal to
the California Legislature (May 22, 1987), and § 1096 has not
been changed.
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Sandoval’s primary objection is to the use of the phrases
“moral evidence” and “moral certainty” in the instruction.
As noted, this part of the charge was lifted verbatim from
Chief Justice Shaw’s Webster decision; some understand-
ing of the historical context in which that instruction was
written is accordingly helpful in evaluating its continuing
validity.

By the beginning of the Republic, lawyers had borrowed
the concept of “moral evidence” from the philosophers and
historians of the 17th and 18th centuries. See generally B.
Shapiro, “Beyond Reasonable Doubt” and “Probable Cause”:
Historical Perspectives on the Anglo-American Law of Evi-
dence, ch. 1 (1991). James Wilson, who was instrumental in
framing the Constitution and who served as one of the origi-
nal Members of this Court, explained in a 1790 lecture on
law that “evidence . . . is divided into two species—demon-
strative and moral.” 1 Works of James Wilson 518 (J. An-
drews ed. 1896). Wilson went on to explain the distinction
thus:

“Demonstrative evidence has for its subject abstract
and necessary truths, or the unchangeable relations of
ideas. Moral evidence has for its subject the real but
contingent truths and connections, which take place
among things actually existing. . . .

“In moral evidence, there not only may be, but there
generally is, contrariety of proofs: in demonstrative evi-
dence, no such contrariety can take place. . . . [T]o sup-
pose that two contrary demonstrations can exist, is to
suppose that the same proposition is both true and false:
which is manifestly absurd. With regard to moral evi-
dence, there is, for the most part, real evidence on both
sides. On both sides, contrary presumptions, contrary
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testimonies, contrary experiences must be balanced.”
Id., at 518-519.

A leading 19th century treatise observed that “[m]atters of
fact are proved by moral evidence alone; . . . [iln the ordinary
affairs of life, we do not require demonstrative evidence, . . .
and to insist upon it would be unreasonable and absurd.” 1
S. Greenleaf, Law of Evidence 3-4 (13th ed. 1876).

The phrase “moral certainty” shares an epistemological
pedigree with moral evidence. See generally Shapiro, “To
A Moral Certainty”: Theories of Knowledge and Anglo-
American Juries 1600-1850, 38 Hastings L. J. 1563 (1986).
Moral certainty was the highest degree of certitude based on
such evidence. In his 1790 lecture, James Wilson observed:

“In a series of moral evidence, the inference drawn in
the several steps is not necessary; nor is it impossible
that the premises should be true, while the conclusion
drawn from them is false.

“. . . In moral evidence, we rise, by an insensible
gradation, from possibility to probability, and from
probability to the highest degree of moral certainty.”
1 Works of James Wilson, supra, at 519.

At least one early treatise explicitly equated moral certainty
with proof beyond a reasonable doubt:

“Evidence which satisfies the minds of the jury of the
truth of the fact in dispute, to the entire exclusion of
every reasonable doubt, constitutes full proof of the
fact. . ..

“Even the most direct evidence can produce nothing
more than such a high degree of probability as amounts
to moral certainty. From the highest degree it may
decline, by an infinite number of gradations, until
it produce in the mind nothing more than a mere pre-
ponderance of assent in favour of the particular fact.”
T. Starkie, Law of Evidence 478 (2d ed. 1833).
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See also Greenleaf, supra, at 4 (“The most that can be af-
firmed of [things proved by moral evidence] is, that there is
no reasonable doubt concerning them?”).

Thus, when Chief Justice Shaw penned the Webster in-
struction in 1850, moral certainty meant a state of subjective
certitude about some event or occurrence. As the Massa-
chusetts Supreme Judicial Court subsequently explained:

“Proof ‘beyond a reasonable doubt’ . . . is proof ‘to a
moral certainty,” as distinguished from an absolute cer-
tainty. As applied to a judicial trial for crime, the two
phrases are synonymous and equivalent; each has been
used by eminent judges to explain the other; and each
signifies such proof as satisfies the judgment and con-
sciences of the jury, as reasonable men, and applying
their reason to the evidence before them, that the crime
charged has been committed by the defendant, and so
satisfies them as to leave no other reasonable conclusion
possible.” Commonwealth v. Costley, 118 Mass. 1, 24
(1875).

Indeed, we have said that “[pJroof to a ‘moral certainty’
is an equivalent phrase with ‘beyond a reasonable doubt.””
Fidelity Mut. Life Assn. v. Mettler, 185 U. S. 308, 317 (1902),
citing Commonwealth v. Costley, supra. See also Wilson v.
United States, 232 U. S. 563, 570 (1914) (approving reason-
able doubt instruction cast in terms of moral certainty),
Miles v. United States, 103 U. S. 304, 309, 312 (1881).

We recognize that the phrase “moral evidence” is not a
mainstay of the modern lexicon, though we do not think it
means anything different today than it did in the 19th cen-
tury. The few contemporary dictionaries that define moral
evidence do so consistently with its original meaning. See,
e. g., Webster’s New Twentieth Century Dictionary 1168 (2d
ed. 1979) (“based on general observation of people, ete.
rather than on what is demonstrable”); Collins English Dic-
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tionary 1014 (3d ed. 1991) (similar); 9 Oxford English Diction-
ary 1070 (2d ed. 1989) (similar).

Moreover, the instruction itself gives a definition of the
phrase. The jury was told that “everything relating to
human affairs, and depending on moral evidence, is open to
some possible or imaginary doubt”—in other words, that ab-
solute certainty is unattainable in matters relating to human
affairs. Moral evidence, in this sentence, can only mean em-
pirical evidence offered to prove such matters—the proof in-
troduced at trial.

This conclusion is reinforced by other instructions given
in Sandoval’s case. The judge informed the jurors that their
duty was “to determine the facts of the case from the evi-
dence received in the trial and not from any other source.”
Sandoval App. 38. The judge continued: “Evidence consists
of testimony of witnesses, writings, material objects, or any-
thing presented to the senses and offered to prove the exist-
ence or non-existence of a fact.” Id., at 40. The judge also
told the jurors that “you must not be influenced by pity for
a defendant or by prejudice against him,” and that “[ylou
must not be swayed by mere sentiment, conjecture, sympa-
thy, passion, prejudice, public opinion or public feeling.”
Id., at 39. These instructions correctly pointed the jurors’
attention to the facts of the case before them, not (as Sando-
val contends) the ethics or morality of Sandoval’s criminal
acts. Accordingly, we find the reference to moral evidence
unproblematic.

We are somewhat more concerned with Sandoval’s argu-
ment that the phrase “moral certainty” has lost its historical
meaning, and that a modern jury would understand it to
allow conviction on proof that does not meet the beyond a
reasonable doubt standard. Words and phrases can change
meaning over time: A passage generally understood in 1850
may be incomprehensible or confusing to a modern juror.
And although some contemporary dictionaries contain defi-
nitions of moral certainty similar to the 19th century under-
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standing of the phrase, see Webster’s Third New Inter-
national Dictionary 1468 (1981) (“virtual rather than act-
ual, immediate, or completely demonstrable”); 9 Oxford Eng-
lish Dictionary, supra, at 1070 (“a degree of probability so
great as to admit of no reasonable doubt”), we are willing to
accept Sandoval’s premise that “moral certainty,” standing
alone, might not be recognized by modern jurors as a syn-
onym for “proof beyond a reasonable doubt.” But it does
not necessarily follow that the California instruction is
unconstitutional.

Sandoval first argues that moral certainty would be under-
stood by modern jurors to mean a standard of proof lower
than beyond a reasonable doubt. In support of this proposi-
tion, Sandoval points to contemporary dictionaries that de-
fine moral certainty in terms of probability. E. g., Webster’s
New Twentieth Century Dictionary, supra, at 1168 (“based
on strong probability”); Random House Dictionary of the
English Language 1249 (2d ed. 1983) (“resting upon convine-
ing grounds of probability”). But the beyond a reasonable
doubt standard is itself probabilistic. “[I]n a judicial pro-
ceeding in which there is a dispute about the facts of some
earlier event, the factfinder cannot acquire unassailably accu-
rate knowledge of what happened. Instead, all the fact-
finder can acquire is a belief of what probably happened.”
In re Winship, 397 U. S., at 370 (Harlan, J., concurring) (em-
phasis in original). The problem is not that moral certainty
may be understood in terms of probability, but that a jury
might understand the phrase to mean something less than
the very high level of probability required by the Constitu-
tion in criminal cases.

Although in this respect moral certainty is ambiguous in
the abstract, the rest of the instruction given in Sandoval’s
case lends content to the phrase. The jurors were told that
they must have “an abiding conviction, to a moral certainty,
of the truth of the charge.” Sandoval App.49. An instruc-
tion cast in terms of an abiding conviction as to guilt, without
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reference to moral certainty, correctly states the govern-
ment’s burden of proof. Hopt v. Utah, 120 U.S., at 439
(“The word ‘abiding’ here has the signification of settled and
fixed, a conviction which may follow a careful examination
and comparison of the whole evidence”); see Criminal Jury
Instructions: District of Columbia 46 (3d H. Greene & T.
Guidoboni ed. 1978). And the judge had already informed
the jury that matters relating to human affairs are proved
by moral evidence, see supra, at 13; giving the same meaning
to the word moral in this part of the instruction, moral cer-
tainty can only mean certainty with respect to human affairs.
As used in this instruction, therefore, we are satisfied that
the reference to moral certainty, in conjunction with the
abiding conviction language, “impress[ed] upon the factfinder
the need to reach a subjective state of near certitude of the
guilt of the accused.” Jackson v. Virginia, 443 U. S., at 315.
Accordingly, we reject Sandoval’s contention that the moral
certainty element of the California instruction invited the
jury to convict him on proof below that required by the Due
Process Clause.

Sandoval’s second argument is a variant of the first. Ac-
cepting that the instruction requires a high level of confi-
dence in the defendant’s guilt, Sandoval argues that a juror
might be convinced to a moral certainty that the defendant
is guilty even though the government has failed to prove
his guilt beyond a reasonable doubt. A definition of moral
certainty in a widely used modern dictionary lends support
to this argument, see American Heritage Dictionary 1173 (3d
ed. 1992) (“Based on strong likelihood or firm conviction,
rather than on the actual evidence”), and we do not gainsay
its force. As we have noted, “[t]he constitutional standard
recognized in the Winship case was expressly phrased as one
that protects an accused against a conviction exeept on ‘proof
beyond a reasonable doubt.”” Jackson v. Virginia, supra,
at 315 (emphasis in original). Indeed, in Cage we contrasted
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“moral certainty” with “evidentiary certainty.” 498 U. S,
at 41.

But the moral certainty language cannot be sequestered
from its surroundings. In the Cage instruction, the jurors
were simply told that they had to be morally certain of the
defendant’s guilt; there was nothing else in the instruction
to lend meaning to the phrase. Not so here. The jury in
Sandoval’s case was told that a reasonable doubt is “that
state of the case which, after the entire comparison and con-
sideration of all the evidence, leaves the minds of the jurors
in that condition that they cannot say they feel an abiding
conviction, to a moral certainty, of the truth of the charge.”
Sandoval App. 49 (emphasis added). The instruction thus
explicitly told the jurors that their conclusion had to be based
on the evidence in the case. Other instructions reinforced
this message. The jury was told “to determine the facts of
the case from the evidence received in the trial and not from
any other source.” Id., at 38. The judge continued that
“you must not be influenced by pity for a defendant or by
prejudice against him. . . . You must not be swayed by mere
sentiment, conjecture, sympathy, passion, prejudice, public
opinion or public feeling.” Id., at 39. Accordingly, there is
no reasonable likelihood that the jury would have understood
moral certainty to be disassociated from the evidence in the
case.

We do not think it reasonably likely that the jury under-
stood the words “moral certainty” either as suggesting a
standard of proof lower than due process requires or as
allowing conviction on factors other than the government’s
proof. At the same time, however, we do not condone the
use of the phrase. As modern dictionary definitions of
moral certainty attest, the common meaning of the phrase
has changed since it was used in the Webster instruction, and
it may continue to do so to the point that it conflicts with
the Winship standard. Indeed, the definitions of reasonable
doubt most widely used in the federal courts do not contain
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any reference to moral certainty. See Federal Judicial Cen-
ter, Pattern Criminal Jury Instructions 28 (1988); 1 E. Dev-
itt & C. Blackmar, Federal Jury Practice and Instructions
§11.14 (3d ed. 1977). But we have no supervisory power
over the state courts, and in the context of the instructions
as a whole we cannot say that the use of the phrase rendered
the instruction given in Sandoval’s case unconstitutional.

B

Finally, Sandoval objects to the portion of the charge in
which the judge instructed the jury that a reasonable doubt
is “not a mere possible doubt.” The Cage instruction in-
cluded an almost identical reference to “not a mere possible
doubt,” but we did not intimate that there was anything
wrong with that part of the charge. See 498 U.S., at 40.
That is because “[a] ‘reasonable doubt,” at a minimum, is one
based upon ‘reason.’” Jackson v. Virginia, supra, at 317.
A fanciful doubt is not a reasonable doubt. As Sandoval’s
defense attorney told the jury: “Anything can be possible
....[A] planet could be made out of blue cheese. But that’s
really not in the realm of what we’re talking about.” Sando-
val App. 79 (excerpt from closing argument). That this is
the sense in which the instruction uses “possible” is made
clear from the final phrase of the sentence, which notes that
everything “is open to some possible or imaginary doubt.”
We therefore reject Sandoval’s challenge to this portion of
the instruction as well.

II1

On December 26, 1987, petitioner Victor went to the
Omaha home of an 82-year-old woman for whom he occasion-
ally did gardening work. Once inside, he beat her with a
pipe and cut her throat with a knife, killing her. Victor was
convicted of first degree murder. A three-judge panel found
the statutory aggravating circumstances that Victor had
previously been convicted of murder, Neb. Rev. Stat. §29-
2523(1)(a) (1989), and that the murder in this case was espe-
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cially heinous, atrocious, and cruel, §29-2523(1)(d). Finding
none of the statutory mitigating circumstances, the panel
sentenced Victor to death. The Nebraska Supreme Court
affirmed the conviction and sentence. State v. Victor, 235
Neb. 770, 457 N. W. 2d 431 (1990), cert. denied, 498 U. S.
1127 (1991).

At Victor’s trial, the judge instructed the jury that “[t]he
burden is always on the State to prove beyond a reasonable
doubt all of the material elements of the crime charged, and
this burden never shifts.” App. in No. 92-8894, p. 8 (Victor
App.). The charge continued:

“‘Reasonable doubt’ is such a doubt as would cause a
reasonable and prudent person, in one of the graver and
more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and re-
lying and acting thereon. It is such a doubt as will not
permit you, after full, fair, and impartial consideration
of all the evidence, to have an abiding conviction, to a
moral certainty, of the guilt of the accused. At the
same time, absolute or mathematical certainty is not re-
quired. You may be convinced of the truth of a fact
beyond a reasonable doubt and yet be fully aware that
possibly you may be mistaken. You may find an ac-
cused guilty upon the strong probabilities of the case,
provided such probabilities are strong enough to exclude
any doubt of his guilt that is reasonable. A reasonable
doubt is an actual and substantial doubt reasonably
arising from the evidence, from the facts or circum-
stances shown by the evidence, or from the lack of evi-
dence on the part of the State, as distinguished from a
doubt arising from mere possibility, from bare imagina-
tion, or from fanciful conjecture.” Id., at 11 (emphasis
added).

On state postconviction review, the Nebraska Supreme
Court rejected Victor’s contention that the instruction, par-
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ticularly the emphasized phrases, violated the Due Process
Clause. 242 Neb. 306, 310-311, 494 N. W. 2d 565, 569 (1993).
Because the last state court in which review could be had
considered Victor’s constitutional claim on the merits, it is
properly presented for our review despite Victor’s failure to
object to the instruction at trial or raise the issue on direct
appeal. See, e.g., Yist v. Nunnemaker, 501 U.S. 797, 801
(1991).

The instruction given in Victor’s case can be traced to
two separate lines of cases. Much of the charge is taken
from Chief Justice Shaw’s Webster instruction. See Carr
v. State, 23 Neb. 749, 752-753, 37 N. W. 630, 631-632 (1888)
(approving the use of Webster). The rest derives from a
series of decisions approving instructions cast in terms of
an “actual doubt” that would cause a reasonable person to
hesitate to act. See, e.g., Whitney v. State, 53 Neb. 287,
298, 73 N. W. 696, 699 (1898); Willis v. State, 43 Neb. 102,
110-111, 61 N. W. 254, 256 (1894); Polin v. State, 14 Neb.
540, 546-547, 16 N. W. 898, 900-901 (1883). In 1968, a
committee appointed by the Nebraska Supreme Court devel-
oped model jury instructions; a court rule in effect at the
time Victor was tried directed that those instructions were
to be used where applicable. Nebraska Jury Instructions 1X
(1969) (N. J. I.). The model instruction on reasonable doubt,
N. J. I. 14.08, is the one given at Victor’s trial. (Since Victor
was tried, a revised reasonable doubt instruction, N. J. I. 2d
Crim. 2.0 (1992), has been adopted, although the prior ver-
sion may still be used.)

A

Victor’s primary argument is that equating a reasonable
doubt with a “substantial doubt” overstated the degree of
doubt necessary for acquittal. We agree that this construc-
tion is somewhat problematic. On the one hand, “substan-
tial” means “not seeming or imaginary”; on the other, it
means “that specified to a large degree.” Webster’s Third
New International Dictionary, at 2280. The former is un-
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exceptionable, as it informs the jury only that a reasonable
doubt is something more than a speculative one; but the lat-
ter could imply a doubt greater than required for acquittal
under Winship. Any ambiguity, however, is removed by
reading the phrase in the context of the sentence in which it
appears: “A reasonable doubt is an actual and substantial
doubt . . . as distinguished from a doubt arising from mere
possibility, from bare imagination, or from fanciful conjec-
ture.” Victor App. 11 (emphasis added).

This explicit distinction between a substantial doubt and
a fanciful conjecture was not present in the Cage instruction.
We did say in that case that “the words ‘substantial’ and
‘erave,” as they are commonly understood, suggest a higher
degree of doubt than is required for acquittal under the rea-
sonable doubt standard.” 498 U. S., at 41. But we did not
hold that the reference to substantial doubt alone was suffi-
cient to render the instruction unconstitutional. Cf. Taylor
v. Kentucky, 436 U. S., at 488 (defining reasonable doubt as a
substantial doubt, “though perhaps not in itself reversible
error, often has been criticized as confusing”) (emphasis
added). Rather, we were concerned that the jury would
interpret the term “substantial doubt” in parallel with the
preceding reference to “grave uncertainty,” leading to an
overstatement of the doubt necessary to acquit. In the
instruction given in Victor’s case, the context makes clear
that “substantial” is used in the sense of existence rather
than magnitude of the doubt, so the same concern is not
present.

In any event, the instruction provided an alternative defi-
nition of reasonable doubt: a doubt that would cause a rea-
sonable person to hesitate to act. This is a formulation we
have repeatedly approved, Holland v. United States, 348
U. S., at 140; cf. Hopt v. Utah, 120 U. S., at 439-441, and to
the extent the word “substantial” denotes the quantum of
doubt necessary for acquittal, the hesitate to act standard
gives a commonsense benchmark for just how substantial
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such a doubt must be. We therefore do not think it reason-
ably likely that the jury would have interpreted this instruc-
tion to indicate that the doubt must be anything other than
a reasonable one.

B

Victor also challenges the “moral certainty” portion of the
instruction. In another case involving an identical instruc-
tion, the Nebraska Supreme Court distinguished Cage as fol-
lows: “[Ulnder the Cage instruction a juror is to vote for
conviction unless convinced to a moral certainty that there
exists a reasonable doubt, whereas under the questioned in-
struction a juror is to vote for acquittal unless convinced to
a moral certainty that no reasonable doubt exists.” State v.
Morley, 239 Neb. 141, 155, 474 N. W. 2d 660, 670 (1991); see
also 242 Neb., at 310-311, 494 N. W. 2d, at 569 (relying on
Morley). We disagree with this reading of Cage. The
moral certainty to which the Cage instruction referred was
clearly related to the defendant’s guilt; the problem in Cage
was that the rest of the instruction provided insufficient con-
text to lend meaning to the phrase. But the Nebraska in-
struction is not similarly deficient.

Instructing the jurors that they must have an abiding con-
viction of the defendant’s guilt does much to alleviate any
concerns that the phrase “moral certainty” might be misun-
derstood in the abstract. See supra, at 14-15. The instruc-
tion also equated a doubt sufficient to preclude moral cer-
tainty with a doubt that would cause a reasonable person to
hesitate to act. In other words, a juror morally certain of a
fact would not hesitate to rely on it; and such a fact can fairly
be said to have been proved beyond a reasonable doubt. Cf.
Hopt v. Utah, supra, at 439-440. The jurors were told that
they must be convinced of Victor’s guilt “after full, fair, and
impartial consideration of all the evidence.” Victor App. 11.
The judge also told them: “In determining any questions of
fact presented in this case, you should be governed solely by
the evidence introduced before you. You should not indulge
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in speculation, conjectures, or inferences not supported by
the evidence.” Id., at 2. There is accordingly no reason-
able likelihood that the jurors understood the reference to
moral certainty to allow conviction on a standard insufficient
to satisy Winship, or to allow conviction on factors other
than the government’s proof. Though we reiterate that we
do not countenance its use, the inclusion of the “moral cer-
tainty” phrase did not render the instruction given in Vie-
tor’s case unconstitutional.
C

Finally, Victor argues that the reference to “strong proba-
bilities” in the instruction unconstitutionally understated the
government’s burden. But in the same sentence, the in-
struction informs the jury that the probabilities must be
strong enough to prove the defendant’s guilt beyond a rea-
sonable doubt. We upheld a nearly identical instruction in
Dunbar v. United States, 156 U. S. 185, 199 (1895): “While
it is true that [the challenged instruction] used the words
‘probabilities’ and ‘strong probabilities,” yet it emphasized
the fact that those probabilities must be so strong as to ex-
clude any reasonable doubt, and that is unquestionably the
law” (citing Hopt v. Utah, supra, at 439). That conclusion
has lost no force in the course of a century, and we therefore
consider Dunbar controlling on this point.

IV

The Due Process Clause requires the government to prove
a criminal defendant’s guilt beyond a reasonable doubt, and
trial courts must avoid defining reasonable doubt so as to
lead the jury to convict on a lesser showing than due process
requires. In these cases, however, we conclude that “taken
as a whole, the instructions correctly conveyed the concept
of reasonable doubt to the jury.” Holland v. United States,
supra, at 140. There is no reasonable likelihood that the
jurors who determined petitioners’ guilt applied the instruc-
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tions in a way that violated the Constitution. The judg-
ments in both cases are accordingly
Affirmed.

JUSTICE KENNEDY, concurring.

It was commendable for Chief Justice Shaw to pen an
instruction that survived more than a century, but, as the
Court makes clear, what once might have made sense to
jurors has long since become archaic. In fact, some of the
phrases here in question confuse far more than they clarify.

Though the reference to “moral certainty” is not much bet-
ter, California’s use of “moral evidence” is the most trou-
bling, and to me seems quite indefensible. The derivation
of the phrase is explained in the Court’s opinion, but even
with this help the term is a puzzle. And for jurors who have
not had the benefit of the Court’s research, the words will
do nothing but baffle.

I agree that use of “moral evidence” in the California for-
mulation is not fatal to the instruction here. I cannot under-
stand, however, why such an unruly term should be used at
all when jurors are asked to perform a task that can be of
great difficulty even when instructions are altogether clear.
The inclusion of words so malleable, because so obscure,
might in other circumstances have put the whole instruction
at risk.

With this observation, I concur in full in the opinion of
the Court.

JUSTICE GINSBURG, concurring in part and concurring in
the judgment.

I agree with the Court that the reasonable doubt instruc-
tions given in these cases, read as a whole, satisfy the Consti-
tution’s due process requirement. As the Court observes,
the instructions adequately conveyed to the jurors that they
should focus exclusively upon the evidence, see ante, at 13,
16, 21-22, and that they should convict only if they had an
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“abiding conviction” of the defendant’s guilt, see ante, at
14, 21. 1 agree, further, with the Court’s suggestion that
the term “moral certainty,” while not in itself so misleading
as to render the instructions unconstitutional, should be
avoided as an unhelpful way of explaining what reasonable
doubt means. See ante, at 16, 22.

Similarly unhelpful, in my view, are two other features of
the instruction given in Victor’s case. That instruction be-
gins by defining reasonable doubt as “such a doubt as would
cause a reasonable and prudent person, in one of the graver
and more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and relying
and acting thereon.” App. in No. 92-8894, p. 11. A com-
mittee of distinguished federal judges, reporting to the Judi-
cial Conference of the United States, has criticized this “hesi-
tate to act” formulation

“because the analogy it uses seems misplaced. In the
decisions people make in the most important of their
own affairs, resolution of conflicts about past events does
not usually play a major role. Indeed, decisions we
make in the most important affairs of our lives—choos-
ing a spouse, a job, a place to live, and the like—gener-
ally involve a very heavy element of uncertainty and
risk-taking. They are wholly unlike the decisions ju-
rors ought to make in criminal cases.” Federal Judicial
Center, Pattern Criminal Jury Instructions 18-19 (1987)
(commentary on instruction 21).

More recently, Second Circuit Chief Judge Jon O. Newman
observed:

“Although, as a district judge, I dutifully repeated [the
‘hesitate to act’ standard] to juries in scores of criminal
trials, I was always bemused by its ambiguity. If the
jurors encounter a doubt that would cause them to ‘hesi-
tate to act in a matter of importance,” what are they to
do then? Should they decline to convict because they
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have reached a point of hesitation, or should they simply
hesitate, then ask themselves whether, in their own pri-
vate matters, they would resolve the doubt in favor of
action, and, if so, continue on to convict?” Beyond
“Reasonable Doubt,” 68 N. Y. U. L. Rev. 201, 204 (1994)
(James Madison Lecture, delivered at New York Univer-
sity Law School, Nov. 9, 1993).

Even less enlightening than the “hesitate to act” formula-
tion is the passage of the Victor instruction counseling: “[The
jury] may find an accused guilty upon the strong probabilities
of the case, provided such probabilities are strong enough
to exclude any doubt of his guilt that is reasonable.” App.
in No. 92-8894, p. 11. If the italicized words save this part
of the instruction from understating the prosecution’s bur-
den of proof, see ante, at 22, they do so with uninstructive
circularity. Jury comprehension is scarcely advanced when
a court “defines” reasonable doubt as “doubt . . . that is
reasonable.”

These and similar difficulties have led some courts to ques-
tion the efficacy of any reasonable doubt instruction. At
least two of the Federal Courts of Appeals have admonished
their District Judges not to attempt a definition.* This
Court, too, has suggested on occasion that prevailing defini-
tions of “reasonable doubt” afford no real aid. See, e.g.,
Holland v. United States, 348 U. S. 121, 140 (1954) (“‘[a]t-
tempts to explain the term “reasonable doubt” do not usually
result in making it any clearer to the minds of the jury’”),

*See, e. g., United States v. Adkins, 937 F. 2d 947, 950 (CA4 1991) (“This
circuit has repeatedly warned against giving the jury definitions of reason-
able doubt, because definitions tend to impermissibly lessen the burden of
proof. . . . The only exception to our categorical disdain for definition is
when the jury specifically requests it.”); United States v. Hall, 854 F. 2d
1036, 1039 (CAT 1988) (upholding District Court’s refusal to provide defi-
nition, despite jury’s request, because “at best, definitions of reasonable
doubt are unhelpful to a jury .... An attempt to define reasonable doubt
presents a risk without any real benefit.”).
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quoting Miles v. United States, 103 U.S. 304, 312 (1881);
Hopt v. Utah, 120 U. S. 430, 440-441 (1887) (“The rule may
be, and often is, rendered obscure by attempts at definition,
which serve to create doubts instead of removing them.”).
But we have never held that the concept of reasonable doubt
is undefinable, or that trial courts should not, as a matter of
course, provide a definition. Nor, contrary to the Court’s
suggestion, see ante, at 5, have we ever held that the Consti-
tution does not require trial courts to define reasonable
doubt.

Because the trial judges in fact defined reasonable doubt
in both jury charges we review, we need not decide whether
the Constitution required them to do so. Whether or not
the Constitution so requires, however, the argument for de-
fining the concept is strong. While judges and lawyers are
familiar with the reasonable doubt standard, the words “be-
yond a reasonable doubt” are not self-defining for jurors.
Several studies of jury behavior have concluded that “jurors
are often confused about the meaning of reasonable doubt”
when that term is left undefined. See Note, Defining Rea-
sonable Doubt, 90 Colum. L. Rev. 1716, 1723 (1990) (citing
studies). Thus, even if definitions of reasonable doubt are
necessarily imperfect, the alternative—refusing to define the
concept at all—is not obviously preferable. Cf. Newman,
supra, at 205-206 (“I find it rather unsettling that we are
using a formulation that we believe will become less clear
the more we explain it.”).

Fortunately, the choice need not be one between two kinds
of potential juror confusion—on one hand, the confusion that
may be caused by leaving “reasonable doubt” undefined, and
on the other, the confusion that might be induced by the
anachronism of “moral certainty,” the misplaced analogy of
“hesitation to act,” or the circularity of “doubt that is reason-
able.” The Federal Judicial Center has proposed a defini-
tion of reasonable doubt that is clear, straightforward, and
accurate. That instruction reads:
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“[TThe government has the burden of proving the de-
fendant guilty beyond a reasonable doubt. Some of you
may have served as jurors in civil cases, where you were
told that it is only necessary to prove that a fact is more
likely true than not true. In criminal cases, the govern-
ment’s proof must be more powerful than that. It must
be beyond a reasonable doubt.

“Proof beyond a reasonable doubt is proof that leaves
you firmly convinced of the defendant’s guilt. There
are very few things in this world that we know with
absolute certainty, and in criminal cases the law does
not require proof that overcomes every possible doubt.
If, based on your consideration of the evidence, you are
firmly convinced that the defendant is guilty of the
crime charged, you must find him guilty. If on the
other hand, you think there is a real possibility that he
is not guilty, you must give him the benefit of the doubt
and find him not guilty.” Federal Judicial Center, Pat-
tern Criminal Jury Instructions, at 17-18 (instruction
21).

This instruction plainly informs the jurors that the prosecu-
tion must prove its case by more than a mere preponderance
of the evidence, yet not necessarily to an absolute certainty.
The “firmly convinced” standard for conviction, repeated for
emphasis, is further enhanced by the juxtaposed prescription
that the jury must acquit if there is a “real possibility” that
the defendant is innocent. This model instruction surpasses
others I have seen in stating the reasonable doubt standard
succinctly and comprehensibly.

I recognize, however, that this Court has no supervisory
powers over the state courts, see ante, at 17, and that the
test we properly apply in evaluating the constitutionality of
a reasonable doubt instruction is not whether we find it ex-
emplary; instead, we inquire only whether there is a “reason-
able likelihood that the jury understood the instructio[n] to
allow conviction based on proof insufficient to meet” the rea-
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sonable doubt standard. See ante, at 6. On that under-
standing, I join Parts II, III-B, and IV of the Court’s opinion
and concur in its judgment.

JUSTICE BLACKMUN, with whom JUSTICE SOUTER joins
in all but Part II, concurring in part and dissenting in part.

In Cage v. Louisiana, 498 U. S. 39 (1990), this Court, by a
per curiam opinion, found a jury instruction defining reason-
able doubt so obviously flawed that the resulting state-court
judgment deserved summary reversal. The majority today
purports to uphold and follow Cage, but plainly falters in its
application of that case. There is no meaningful difference
between the jury instruction delivered at Victor’s trial and
the jury instruction issued in Cage, save the fact that the
jury instruction in Victor’s case did not contain the two
words “grave uncertainty.” But the mere absence of these
two words can be of no help to the State, since there is other
language in the instruction that is equally offensive to due
process. I therefore dissent from the Court’s opinion and
judgment in No. 92-8894, Victor v. Nebraska.

I

Our democracy rests in no small part on our faith in the
ability of the criminal justice system to separate those who
are guilty from those who are not. This is a faith which
springs fundamentally from the requirement that unless
guilt is established beyond all reasonable doubt, the accused
shall go free. It was not until 1970, however, in In re
Winship, 397 U. S. 358, that the Court finally and explicitly
held that “the Due Process Clause protects the accused
against conviction except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime with
which he is charged.” Id., at 364. In Winship, the Court
recounted the long history of the reasonable-doubt standard,
noting that it “dates at least from our early years as a Na-
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tion.” Id., at 361. The Court explained that any “society
that values the good name and freedom of every individual
should not condemn a man for commission of a crime when
there is a reasonable doubt about his guilt.” Id., at 363—-364.

Despite the inherent appeal of the reasonable-doubt stand-
ard, it provides protection to the innocent only to the extent
that the standard, in reality, is an enforceable rule of law.
To be a meaningful safeguard, the reasonable-doubt standard
must have a tangible meaning that is capable of being under-
stood by those who are required to apply it. It must be
stated accurately and with the precision owed to those whose
liberty or life is at risk. Because of the extraordinarily high
stakes in criminal trials, “[i]t is critical that the moral force
of the criminal law not be diluted by a standard of proof
that leaves people in doubt whether innocent men are being
condemned.” Id., at 364.

When reviewing a jury instruction that defines “reason-
able doubt,” it is necessary to consider the instruction as a
whole and to give the words their common and ordinary
meaning. FEstelle v. McGuire, 502 U. S. 62, 72 (1991). It is
not sufficient for the jury instruction merely to be suscepti-
ble to an interpretation that is technically correct. The im-
portant question is whether there is a “reasonable likelihood”
that the jury was misled or confused by the instruction, and
therefore applied it in a way that violated the Constitution.
Boyde v. California, 494 U. S. 370, 380 (1990). Any jury in-
struction defining “reasonable doubt” that suggests an im-
properly high degree of doubt for acquittal or an improperly
low degree of certainty for conviction offends due process.
Either misstatement of the reasonable-doubt standard is
prejudicial to the defendant, as it “vitiates all the jury’s find-
ings,” see Sullivan v. Louisiana, 508 U.S. 275, 281 (1993)
(emphasis deleted), and removes the only constitutionally ap-
propriate predicate for the jury’s verdict.
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A

In a Louisiana trial court, Tommy Cage was convicted of
first-degree murder and sentenced to death. On appeal to
the Supreme Court of Louisiana, he argued, among other
things, that the reasonable-doubt instruction used in the
guilt phase of his trial violated the Due Process Clause of
the Fourteenth Amendment. See State v. Cage, 554 So. 2d
39 (1989). The instruction in relevant part provided:

“If you entertain a reasonable doubt as to any fact or
element necessary to constitute the defendant’s guilt, it
is your duty to give him the benefit of that doubt and
return a verdict of not guilty. Even where the evidence
demonstrates a probability of guilt, if it does not estab-
lish such guilt beyond a reasonable doubt, you must ac-
quit the accused. This doubt, however, must be a rea-
sonable one; that is one that is founded upon a real
tangible substantial basis and not upon mere caprice and
conjecture. It must be such a doubt as would give rise
to a grave uncertainty, raised in your mind by reasons
of the unsatisfactory character of the evidence or lack
thereof. A reasonable doubt is not a mere possible
doubt. It is an actual substantial doubt. 1t is a doubt
that a reasonable man can seriously entertain. What is
required is not an absolute or mathematical certainty,
but a moral certainty.” Id., at 41 (second emphasis
added; first and third emphases in original).

The Louisiana Supreme Court affirmed Cage’s conviction,
reasoning that, although some of the language “might over-
state the requisite degree of uncertainty and confuse the
jury,” the charge as a whole was understandable to “reason-
able persons of ordinary intelligence,” and therefore consti-
tutional. Ibid.

We granted certiorari and summarily reversed. Cage v.
Louisiana, 498 U. S. 39 (1990). The Court noted that some
of the language in the instruction was adequate, but ruled
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that the phrases “actual substantial doubt” and “grave un-
certainty” suggested a “higher degree of doubt than is re-
quired for acquittal under the reasonable-doubt standard,”
and that those phrases taken together with the reference to
“moral certainty,” rather than “evidentiary certainty,” ren-
dered the instruction as a whole constitutionally defective.
Id., at 41.

Clarence Victor, petitioner in No. 92-8894, also was con-
victed of first-degree murder and sentenced to death. The
instruction in his case reads as follows:

“‘Reasonable doubt’ is such a doubt as would cause a
reasonable and prudent person, in one of the graver and
more important transactions of life, to pause and hesi-
tate before taking the represented facts as true and re-
lying and acting thereon. It is such a doubt as will not
permit you, after full, fair, and impartial consideration
of all the evidence, to have an abiding conviction, to a
moral certainty, of the guilt of the accused. At the
same time absolute or mathematical certainty is not re-
quired. You may be convinced of the truth of a fact
beyond a reasonable doubt and yet be fully aware that
possibly you may be mistaken. You may find an ac-
cused guilty upon the strong probabilities of the case,
provided such probabilities are strong enough to exclude
any doubt of his guilt that is reasonable. A reasonable
doubt is an actual and substantial doubt reasonably
arising from the evidence, from the facts or circum-
stances shown by the evidence, or from the lack of evi-
dence on the part of the State, as distinguished from a
doubt arising from mere possibility, from bare imagina-
tion, or from fanciful conjecture.” App. in No. 92-8894,
p- 11 (emphases added).

The majority’s attempt to distinguish this instruction from
the one employed in Cage is wholly unpersuasive. Both in-
structions equate “substantial doubt” with reasonable doubt,
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and refer to “moral certainty” rather than “evidentiary cer-
tainty.” And although Victor’s instruction does not contain
the phrase “grave uncertainty,” the instruction contains lan-
guage that has an equal potential to mislead, including the
invitation to the jury to convict based on the “strong proba-
bilities” of the case and the overt effort to dissuade jurors
from acquitting when they are “fully aware that possibly
they may be mistaken.” Nonetheless, the majority argues
that “substantial doubt” has a meaning in Victor’s instruc-
tion different from that in Cage’s instruction, and that the
“moral certainty” language is sanitized by its context. The
majority’s approach seems to me to fail under its own logic.

B

First, the majority concedes, as it must, that equating rea-
sonable doubt with substantial doubt is “somewhat problem-
atic” since one of the common definitions of “substantial” is
“‘that specified to a large degree.”” Ante, at 19. But the
majority insists that the jury did not likely interpret the
word “substantial” in this manner because Victor’s instruc-
tion, unlike Cage’s instruction, used the phrase “substantial
doubt” as a means of distinguishing reasonable doubt from
mere conjecture. According to the majority, “[t]his explicit
distinction between a substantial doubt and a fanciful conjec-
ture was not present in the Cage instruction,” and thus, read
in context, the use of “substantial doubt” in Victor’s instruc-
tion is less problematic. Ante, at 20.

A casual reading of the Cage instruction reveals the major-
ity’s false premise. The Cage instruction plainly states that
a reasonable doubt is a doubt “founded upon a real tangible
substantial basis and not upon mere caprice and conjecture.”
See 498 U. S., at 40. The Cage instruction also used the
“substantial doubt” language to distinguish a reasonable
doubt from “a mere possible doubt.” Ibid. (“‘A reasonable
doubt is not a mere possible doubt. It is an actual substan-
tial doubt’”). Thus, the reason the Court condemned the
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“substantial doubt” language in Cage had nothing to do with
the absence of appropriate contrasting language; rather, the
Court condemned the language for precisely the reason it
gave: “[T]he words ‘substantial’ and ‘grave,’ as they are com-
monly understood, suggest a higher degree of doubt than is
required for acquittal under the reasonable doubt standard.”
Id., at 41. In short, the majority’s speculation that the jury
in Victor’s case interpreted “substantial” to mean something
other than “that specified to a large degree” simply because
the word “substantial” is used at one point to distinguish
mere conjecture is unfounded and is foreclosed by Cage itself.

The majority further attempts to minimize the obvious
hazards of equating “substantial doubt” with reasonable
doubt by suggesting that, in Cage, it was the combined use
of “substantial doubt” and “grave uncertainty,” “in parallel,”
that rendered the use of the phrase “substantial doubt” un-
constitutional. Amnte, at 20. This claim does not withstand
scrutiny. The Court in Cage explained that both “substan-
tial doubt” and “grave uncertainty” overstated the degree of
doubt necessary to acquit, and found that it was the use of
those words in conjunction with the misleading phrase
“moral certainty” that violated due process. The Court’s
exact words were:

“It is plain to us that the words ‘substantial’ and ‘grave,’
as they are commonly understood, suggest a higher de-
gree of doubt than is required for acquittal under the
reasonable doubt standard. When those statements are
then considered with the reference to ‘moral certainty,’
rather than evidentiary certainty, it becomes clear that
a reasonable juror could have interpreted the instruc-
tion to allow a finding of guilt based on a degree of proof
below that required by the Due Process Clause.” 498
U. S., at 41.

Clearly, the Court was not preoccupied with the relationship
between “substantial doubt” and “grave uncertainty.” The
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Court instead endorsed the universal opinion of the Courts
of Appeals that equating reasonable doubt with “substantial
doubt” is improper and potentially misleading in that it over-
states the degree of doubt required for acquittal under the
reasonable-doubt standard. See, e.g., Smith v. Bordenkir-
cher, 718 F. 2d 1273, 1276 (CA4 1983) (noting agreement with
the “uniformly disapproving” view of the appellate courts
regarding the use of the “substantial doubt” language), cert.
denied, 466 U.S. 976 (1984); see also Taylor v. Kentucky,
436 U. S. 478, 488 (1978) (“[ Equating ‘substantial doubt’ with
reasonable doubt], though perhaps not in itself reversible
error, often has been criticized as confusing”).*

In a final effort to distinguish the use of the phrase “sub-
stantial doubt” in this case from its use in Cage, the majority
states: “In any event, the instruction provided an alternative
definition of reasonable doubt: a doubt that would cause a
reasonable person to hesitate to act.” Amnte, at 20. The
Court reasons that since this formulation has been upheld in
other contexts, see Holland v. United States, 348 U. S. 121,
140 (1954), this “alternative” statement makes it unlikely
that the jury would interpret “substantial” to mean “to a
large degree.”

To begin with, I note my general agreement with JUSTICE
GINSBURG’s observation that the “hesitate to act” language
is far from helpful, and may in fact make matters worse by
analogizing the decision whether to convict or acquit a de-
fendant to the frequently high-risk personal decisions people
must make in their daily lives. See ante, at 24 (opinion

*Despite the overwhelming disapproval of the use of the phrase “sub-
stantial doubt” by appellate courts, some state trial courts continue to
employ the language when instructing jurors. See Bordenkircher, 718 F.
2d, at 1279 (dissenting opinion) (“As the majority has forthrightly pointed
out, a ‘good and substantial doubt’ instruction has evoked a ‘uniformly
disapproving’ response from appellate courts . ... Evidently the slight
slaps on the wrist followed by affirmance of the convictions have not
served the hoped for end of correction of the error in futuro”).
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concurring in part and concurring in judgment). But even
assuming this “hesitate to act” language is in some way help-
ful to a jury in understanding the meaning of reasonable
doubt, the existence of an “alternative” and accurate defini-
tion of reasonable doubt somewhere in the instruction does
not render the instruction lawful if it is “reasonably likely”
that the jury would rely on the faulty definition during its
deliberations. Boyde, 494 U.S., at 380. Cage itself con-
tained proper statements of the law with respect to what is
required to convict or acquit a defendant, but this language
could not salvage the instruction since it remained reason-
ably likely that, despite the proper statements of law, the
jury understood the instruction to require “a higher degree
of doubt than is required for acquittal under the reasonable
doubt standard.” 498 U. S., at 41.

In my view, the predominance of potentially misleading
language in Victor’s instruction made it likely that the jury
interpreted the phrase “substantial doubt” to mean that a
“large” doubt, as opposed to a merely reasonable doubt, is
required to acquit a defendant. It seems that a central pur-
pose of the instruction is to minimize the jury’s sense of re-
sponsibility for the conviction of those who may be innocent.
The instruction goes out of its way to assure jurors that
“[ylou may be convinced of the truth of a fact beyond a rea-
sonable doubt and yet be fully aware that possibly you may
be mistaken”; and then, after acquainting jurors with the
possibility that their consciences will be unsettled after con-
victing the defendant, the instruction states that the jurors
should feel free to convict based on the “strong probabilities
of the case.” Viewed as a whole, the instruction is geared
toward assuring jurors that although they may be mistaken,
they are to make their decision on those “strong probabili-
ties,” and only a “substantial doubt” of a defendant’s guilt
should deter them from convicting.

The majority dismisses the potentially harmful effects of
the “strong probabilities” language on the ground that a
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“nearly identical instruction” was upheld by the Court a cen-
tury ago. See ante, at 22, citing Dunbar v. United States,
156 U. S. 185, 199 (1895). But the instruction in Dunbar did
not equate reasonable doubt with “substantial doubt,” nor
did it contain the phrase “moral certainty.” As the majority
appreciates elsewhere in its opinion, challenged jury instruc-
tions must be considered in their entirety. Ante, at 5, quot-
ing Holland, 348 U. S., at 140 (“‘[T]aken as a whole, the in-
structions [must] correctly conve[y] the concept of reasonable
doubt to the jury’”). Rather than examining the jury in-
struction as a whole, the majority parses it, ignoring the re-
lationship between the challenged phrases as well as their
cumulative effect.

Considering the instruction in its entirety, it seems fairly
obvious to me that the “strong probabilities” language in-
creased the likelihood that the jury understood “substantial
doubt” to mean “to a large degree.” Indeed, the jury could
have a reasonable doubt about a defendant’s guilt but still
find that the “strong probabilities” are in favor of conviction.
Only when a reasonable doubt is understood to be a doubt
“to a large degree” does the “strong probabilities” language
begin to make sense. A Nebraska Federal District Court
recently observed: “The word ‘probability’ brings to mind
terms such as ‘chance,” ‘possibility,” ‘likelihood’ and ‘plausibil-
ity’—none of which appear to suggest the high level of cer-
tainty which is required to be convinced of a defendant’s
guilt ‘beyond a reasonable doubt.”” Morley v. Stenberg, 828
F. Supp. 1413, 1422 (1993). All of these terms, however, are
consistent with the interpretation of “substantial doubt” as
a doubt “to a large degree.” A jury could have a large and
reasonable doubt about a defendant’s guilt but still find the
defendant guilty on “the strong probabilities of the case,”
believing it “likely” that the defendant committed the crime
for which he was charged.

To be sure, the instruction does qualify the “strong proba-
bilities” language by noting that “the strong probabilities of
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the case” should be “strong enough to exclude any doubt of
his guilt that is reasonable.” But this qualification is useless
since a “doubt of his guilt that is reasonable” is immediately
defined, in the very next sentence, as a “substantial doubt.”
Thus, the supposed clarification only compounds the confu-
sion by referring the jury to the “substantial doubt” phrase
as a means of defining the “strong probabilities” language.

Finally, the instruction issued in Victor’s case states that
a reasonable doubt “is such a doubt as will not permit you,
after full, fair, and impartial consideration of all the evidence,
to have an abiding conviction, to a moral certainty, of the
guilt of the accused.” In Cage, the Court disapproved of
the use of the phrase “moral certainty,” because of the real
possibility that such language would lead jurors reasonably
to believe that they could base their decision to convict upon
moral standards or emotion in addition to or instead of evi-
dentiary standards. The risk that jurors would understand
“moral certainty” to authorize convictions based in part on
value judgments regarding the defendant’s behavior is par-
ticularly high in cases where the defendant is alleged to have
committed a repugnant or brutal crime. In Cage, we there-
fore contrasted “moral certainty” with “evidentiary -cer-
tainty,” and held that where “moral certainty” is used in con-
junction with “substantial doubt” and “grave uncertainty,”
the Due Process Clause is violated. 498 U. S, at 41.

Just as in Cage, the “moral certainty” phrase in Victor’s
instruction is particularly dangerous because it is used in
conjunction with language that overstates the degree of
doubt necessary to convict. This relationship between the
“moral certainty” language, which potentially understates
the degree of certainty required to convict, and the “substan-
tial doubt,” “strong probabilities,” and “possibly you may be
mistaken” language which, especially when taken together,
overstates the degree of doubt necessary to acquit, also dis-
tinguishes Victor’s instruction from the one challenged in
No. 92-9049, Sandoval v. California. See ante, at 7. The
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jury instruction defining reasonable doubt in Sandoval used
the phrases “moral certainty” and “moral evidence,” but the
phrases were not used in conjunction with language of the
type at issue here—language that easily may be interpreted
as overstating the degree of doubt required to acquit. In
other words, in Victor’s instruction, unlike Sandoval’s, all of
the misleading language is mutually reinforcing, both over-
stating the degree of doubt necessary to acquit and under-
stating the degree of certainty required to convict.

This confusing and misleading state of affairs leads me in-
eluctably to the conclusion that, in Victor’s case, there exists
a reasonable likelihood that the jury believed that a lesser
burden of proof rested with the prosecution; and, moreover,
it prevents me from distinguishing the jury instruction chal-
lenged in Victor’s case from the one issued in Cage. As with
the Cage instruction, it simply cannot be said that Vietor’s
instruction accurately informed the jury as to the degree of
certainty required for conviction and the degree of doubt
required for acquittal. Where, as here, a jury instruction
attempts but fails to convey with clarity and accuracy the
meaning of reasonable doubt, the reviewing court should
reverse the conviction and remand for a new trial. See
Sullivan v. Louisiana, 508 U. S., at 277-288. 1 would va-
cate the judgment of the Supreme Court of Nebraska and
remand the case.

II

Although I concur in the Court’s opinion in No. 92-9049,
Sandoval v. California, 1 dissent from the Court’s affirm-
ance of the judgment in that case. Adhering to my view
that the death penalty cannot be imposed fairly within the
constraints of our Constitution, see my dissent in Callins v.
Collins, 510 U. S. 1141, 1143 (1994), I would vacate the sen-
tence of death in Sandoval. And, in view of my dissent
in Callins, 1 also would vacate the sentence of death in
No. 92-8894, Victor v. Nebraska, even if 1 believed that the
underlying conviction withstood constitutional scrutiny.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 92-1662. Argued January 10, 1994—Decided March 22, 1994

Respondent Granderson, a letter carrier, pleaded guilty to one count of
destruction of mail. The potential imprisonment range for that crime
was 0-6 months under the United States Sentencing Guidelines. The
District Court imposed no prison time, sentencing Granderson instead
to five years’ probation and a fine. After Granderson tested positive
for cocaine, the court resentenced him under 18 U. S. C. §3565(a), which
provides that if a person serving a sentence of probation possesses ille-
gal drugs, “the court shall revoke the sentence of probation and sen-
tence the defendant to not less than one-third of the original sentence.”
Accepting the Government’s reading of the statute, the District Court
concluded that the phrase “original sentence” referred to the term of
probation actually imposed (60 months), rather than the 0-6 month
imprisonment range authorized by the Guidelines. Accordingly, that
court resentenced Granderson to 20 months’ imprisonment. The Court
of Appeals upheld the revocation of Granderson’s probation, but vacated
his new sentence. Invoking the rule of lenity, the court agreed with
Granderson that “original sentence” referred to the potential imprison-
ment range under the Guidelines, not to the actual probation sentence.
Because Granderson had already served 11 months of his revocation
sentence—more than the 6-months maximum under the Guidelines—the
court ordered him released from custody.

Held: The minimum revocation sentence under § 3565(a)’s drug-possession
proviso is one-third the maximum of the originally applicable Guidelines
range of imprisonment, and the maximum revocation sentence is the
Guidelines maximum. Pp. 44-57.

(a) The Government is correct that the proviso mandates imprison-
ment, not renewed probation, as the required type of punishment. The
contrast in §§3565(a)(1) and (2) between “continu[ing]” and “revok[ing]”
probation as the alternative punishments for a defendant who violates
a probation condition suggests that a revocation sentence must be a
sentence of imprisonment, not a continuation of probation. Moreover,
it would be absurd to punish drug-possessing probationers by revoking
their probation and imposing a new term of probation no longer than
the original. However, the Government contends incorrectly that the
term “original sentence” unambiguously calls for a sentence based on
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the term of probation. The statutory language appears to differentiate,
not to equate or amalgamate, “the sentence of probation” and “the origi-
nal sentence.” The Government’s interpretation, furthermore, reads
the proviso’s word “sentence” inconsistently. Pp. 44-47.

(b) Under Granderson’s reading of the proviso, the “original sen-
tence” that sets the duration of the revocation sentence is the applicable
Guidelines sentence of imprisonment, not the revoked term of probation.
That reading avoids both the linguistic anomalies presented by the Gov-
ernment’s construction and the sentencing disparities that would attend
the Government’s interpretation. Furthermore, contrary to the Gov-
ernment’s arguments, Granderson’s reading satisfies the statute’s pur-
pose by treating the class of drug possessors more severely than other
probation violators, and the proviso need not be interpreted in pari
materia with the discrete, differently worded provision prescribing rev-
ocation of the supervised release of drug possessors. Moreover, the
proviso’s history furnishes additional cause to resist the Government’s
interpretation, for it indicates that the proviso may not have received
Congress’ careful attention and may have been composed with an ob-
solete federal sentencing regime in the drafters’ minds. In these cir-
cumstances, where the text, structure, and statutory history fail to es-
tablish that the Government’s position is unambiguously correct, the
rule of lenity operates to resolve the statutory ambiguity in Grander-
son’s favor. Pp. 47-54.

() The benchmark for the revocation sentence under the proviso is
the maximum Guidelines sentence of imprisonment. Pp. 54-56.

(d) Because Granderson’s maximum revocation sentence under the
proviso was 6 months, and because he had already served 11 months
imprisonment at the time the Court of Appeals issued its decision, that
court correctly ordered his release. Pp. 56-57.

9 F. 2d 980, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which BLACKMUN,

STEVENS, O’CONNOR, and SOUTER, JJ., joined. SCALIA, J., post, p. 57,
and KENNEDY, J., post, p. 60, filed opinions concurring in the judgment.
REHNQUIST, C. J., filed a dissenting opinion, in which THOMAS, J., joined,
post, p. 69.

Thomas G. Hungar argued the cause for the United

States. With him on the briefs were Solicitor General
Days, Acting Assistant Attorney General Keeney, and Dep-
uty Solicitor General Bryson.
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Gregory S. Smith, by appointment of the Court, 510 U. S.
806, argued the cause for respondent. With him on the brief
was Stephanie Kearns.™

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents a question of statutory interpretation
regarding revocation of a federal sentence of probation.
The law at issue provides that if a person serving a sentence
of probation possesses illegal drugs, “the court shall revoke
the sentence of probation and sentence the defendant to not
less than one-third of the original sentence.” 18 U.S.C.
§3565(a). Congress did not further define the critical term
“original sentence,” nor are those words, unmodified, used
elsewhere in the Federal Criminal Code chapter on sen-
tencing. Embedded in that context, the words “original
sentence” in §3565(a) are susceptible to at least three
interpretations.

Read in isolation, the provision could be taken to mean the
reimposition of a sentence of probation, for a period not less
than one-third of the original sentence of probation. This
construction, however, is implausible, and has been urged by
neither party, for it would generally demand no increased
sanction, plainly not what Congress intended.

The Government, petitioner here, reads the provision to
draw the time period from the initially imposed sentence of
probation, but to require incarceration, not renewed proba-
tion, for not less than one-third of that period. On the Gov-
ernment’s reading, accepted by the District Court, respond-
ent Granderson would face a 20-month mandatory minimum
sentence of imprisonment.

Granderson maintains that “original sentence” refers to
the sentence of incarceration he could have received initially,

*Briefs of amici curiae urging affirmance were filed for the American
Bar Association by R. William Ide III and Antonio B. Ianniello; and
for the National Association of Criminal Defense Lawyers by Stephen
R. Sady.
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in lieu of the sentence of probation, under the United States
Sentencing Guidelines. Granderson’s construction calls for
a 2-month mandatory minimum. The Court of Appeals ac-
cepted Granderson’s interpretation, see 969 F. 2d 980 (CA11
1992); returns in other Circuits are divided.!

The “original sentence” prescription of §3565(a) was a
late-hour addition to the Anti-Drug Abuse Act of 1988, a
sprawling enactment that takes up 364 pages in the Statutes
at Large. Pub. L. 100-690, 102 Stat. 4181-4545. The provi-
sion appears not to have received Congress’ careful atten-
tion. It may have been composed, we suggest below, with
the pre-1984 federal sentencing regime in the drafters’
minds; it does not easily adapt to the regime established by
the Sentencing Reform Act of 1984.

According the statute a sensible construction, we recog-
nize, in common with all courts that have grappled with the
“original sentence” conundrum, that Congress prescribed
imprisonment as the type of punishment for drug-possessing
probationers.? As to the duration of that punishment, we
rest on the principle that “‘the Court will not interpret a
federal criminal statute so as to increase the penalty . . .
when such an interpretation can be based on no more than a

! Compare United States v. Penn, 17 F. 3d 70 (CA4 1994); United States
v. Alese, 6 F. 3d 85 (CA2 1993) (per curiam); United States v. Diaz, 989
F. 2d 391 (CA10 1993); United States v. Clay, 982 F. 2d 959 (CA6 1993),
cert. pending, No. 93-52; United States v. Gordon, 961 F. 2d 426 (CA3 1992)
(all interpreting “original sentence” to mean the period of incarceration
originally available under the United States Sentencing Guidelines), with
United States v. Sosa, 997 F. 2d 1130 (CA5 1993); United States v. Byrkett,
961 F. 2d 1399 (CA8 1992); United States v. Corpuz, 953 F. 2d 526 (CA9
1992) (all reading “original sentence” to refer to the term of the revoked
probation).

2The interpretation offered by JUSTICE KENNEDY—a reduced sentence
of probation as the mandatory minimum—is notable for its originality.
No court that has essayed construction of the prescription at issue has
come upon the answer JUSTICE KENNEDY finds clear in “the text and
structure of the statute.” Post, at 60, 68. But cf. post, at 67 (describing
the statute as “far from transparent”).
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guess as to what Congress intended.”” Bifulco v. United
States, 447 U. S. 381, 387 (1980), quoting Ladner v. United
States, 358 U. S. 169, 178 (1958). We therefore adopt Grand-
erson’s interpretation and affirm the judgment of the Court
of Appeals.

I

Granderson, a letter carrier, pleaded guilty to one count
of destruction of mail, in violation of 18 U.S. C. §1703(a).
Under the Sentencing Guidelines, the potential imprison-
ment range, derived from the character of the offense and
the offender’s criminal history category, was 0-6 months.
The District Court imposed no prison time, but sentenced
Granderson to five years’ probation and a $2,000 fine.* As a
standard condition of probation, Granderson was required to
submit periodically to urinary testing for illegal drug use.

Several weeks after his original sentencing, Granderson
tested positive for cocaine, and his probation officer peti-
tioned for revocation of the sentence of probation. Finding
that Granderson had possessed cocaine, the District Court
revoked Granderson’s sentence of probation and undertook
to resentence him, pursuant to §3565(a), to incarceration for
“not less than one-third of the original sentence.” The term
“original sentence,” the District Court concluded, referred
to the term of probation actually imposed (60 months) rather
than the imprisonment range authorized by the Guidelines
(0-6 months). The court accordingly sentenced Granderson
to 20 months’ imprisonment.

The Court of Appeals upheld the revocation of the sen-
tence of probation but vacated Granderson’s new sentence.
969 F. 2d 980 (CA11 1992). That court observed that the
probation revocation sentence of 20 months’ imprisonment
imposed by the District Court was far longer than the sen-

3The Sentencing Reform Act of 1984, for the first time, classified proba-
tion as a sentence; before 1984, probation had been considered an alterna-
tive to a sentence. See S. Rep. No. 98-225, p. 88 (1983).
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tence that could have been imposed either for the underlying
crime of destroying mail (six months) or for the crime of
cocaine possession (one year). Id., at 983, and n. 2. The
Court of Appeals called it “legal alchemy” to convert an
“original sentence” of “‘conditional liberty,’” with a corre-
spondingly long term, into a sentence of imprisonment with a
time span geared to the lesser restraint. Id., at 984, quoting
United States v. Gordon, 961 F. 2d 426, 432 (CA3 1992). In-
voking the rule of lenity, 969 F. 2d, at 983, the court con-
cluded that the phrase “original sentence” referred to “the
[0-6 month] sentence of incarceration faced by Granderson
under the Guidelines,” not to the 60-month sentence of
probation, id., at 984. Because Granderson had served 11
months of his revocation sentence—more than the 6-month
maximum—the Court of Appeals ordered him released from
custody. Id., at 985.
II

The text of §3565(a) reads:

“If the defendant violates a condition of probation at any
time prior to the expiration or termination of the term
of probation, the court may . . .

“(1) continue him on probation, with or without ex-
tending the term or modifying [or] enlarging the condi-

tions; or
“(2) revoke the sentence of probation and impose any
other sentence that was available . . . at the time of the

initial sentencing.

“Notwithstanding any other provision of this section, if
a defendant is found by the court to be in possession of
a controlled substance . . . the court shall revoke the
sentence of probation and sentence the defendant to not
less than one-third of the original sentence.” (Empha-
sis added.)

The Government argues that the italicized proviso is
unambiguous. The “original sentence” that establishes the
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benchmark for the revocation sentence, the Government as-
serts, can only be the very sentence actually imposed, 1. e.,
the sentence of probation. In this case, the sentence of pro-
bation was 60 months; “one-third of the original sentence”
is thus 20 months. But for two reasons, the Government
continues, Granderson’s 20-month revocation sentence must
be one of imprisonment rather than probation. First, the
contrast in subsections (1) and (2) between “continul[ing]”
and “revok[ing]” probation suggests that a revocation sen-
tence must be a sentence of imprisonment, not a continuation
of probation. Second, the Government urges, it would be
absurd to “punish” drug-possessing probationers by revok-
ing their probation and imposing a new term of probation no
longer than the original. Congress could not be taken to
have selected drug possessors, from the universe of all pro-
bation violators, for more favorable treatment, the Govern-
ment reasons, particularly not under a provision enacted as
part of a statute called “The Anti-Drug Abuse Act.”

We agree, for the reasons stated by the Government, that
a revocation sentence must be a term of imprisonment. Oth-
erwise the proviso at issue would make little sense.* We do
not agree, however, that the term “original sentence” relates
to the duration of the sentence set for probation. The stat-
ute provides that if a probationer possesses drugs, “the court

4JusTiCE KENNEDY’s novel interpretation would authorize revocation
sentences under which drug possessors could profit from their violations.
The present case is an example. The District Court determined, just over
4 months into Granderson’s 60-month sentence of probation, that Grander-
son had violated his conditions of probation by possessing drugs. If Jus-
TICE KENNEDY were correct that the proviso allows a revocation sentence
of probation, one-third as long as the sentence of probation originally im-
posed, then the District Court could have “punished” Granderson for his
cocaine possession by reducing his period of probation from 60 months to
just over 24 months. JUSTICE KENNEDY’s interpretation would present
a similar anomaly whenever the drug-possessing probationer has served
less than two-thirds of the sentence of probation initially imposed. Surely
such an interpretation is implausible.
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shall revoke the sentence of probation and sentence the de-
fendant to not less than one-third of the original sentence.”
This language appears to differentiate, not to equate or amal-
gamate, “the sentence of probation” and “the original sen-
tence.” See United States v. Penn, 17 F. 3d 70, 73 (CA4
1994) (“a sentence of probation does not equate to a sentence
of incarceration”). If Congress wished to convey the mean-
ing pressed by the Government, it could easily have in-
structed that the defendant be incarcerated for a term “not
less than one-third of the original sentence of probation,” or
“not less than one-third of the revoked term of probation.”

The Government’s interpretation has a further textual dif-
ficulty. The Government reads the word “sentence,” when
used as a verb in the proviso’s phrase “sentence the defend-
ant,” to mean “sentence to imprisonment” rather than “sen-
tence to probation.” Yet, when the word “sentence” next
appears, this time as a noun (“original sentence”), the Gov-
ernment reads the word to mean “sentence of probation.”
Again, had Congress designed the language to capture the
Government’s construction, the proviso might have read:
“[TThe court shall revoke the sentence of probation and sen-
tence the defendant to a term of imprisonment whose length
1s not less than one-third the length of the original sentence
of probation.” Cf. Reves v. Ernst & Young, 507 U. S. 170,
177 (1993) (“it seems reasonable to give . . . a similar con-
struction” to a word used as both a noun and a verb in a
single statutory sentence).

As the Court of Appeals commented, “[p]robation and im-
prisonment are not fungible”; they are sentences fundamen-
tally different in character. 969 F. 2d, at 984. One-third of
a 60-month term of probation or “conditional liberty” is a
sentence scarcely resembling a 20-month sentence of impris-
onment. The Government insists and, as already noted, we
agree, that the revocation sentence, measured as one-third of
the “original sentence,” must be a sentence of imprisonment.
But that “must be” suggests that “original sentence” refers
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the resentencer back to an anterior sentence of imprison-
ment, not a sentence of probation.

II1

Granderson’s reading of the §3565(a) proviso entails such
a reference back. The words “original sentence,” he con-
tends, refer back to § 3565(a)(2), the prescription immediately
preceding the drug-possession proviso: the “other sentence
that was available under subchapter A [the general sentenc-
ing provisions] at the time of the initial sentencing.” The
Guidelines sentence of imprisonment authorized by subchap-
ter A was the “original sentence,” Granderson argues, for it
was the presumptive sentence, the punishment that proba-
tion, as a discretionary alternative, replaced. The Guide-
lines range of imprisonment available at Granderson’s initial
sentencing for destruction of mail was 0-6 months. Start-
ing at the top of this range, Granderson arrives at two
months as the minimum revocation sentence.

A

Granderson’s interpretation avoids linguistic anomalies
presented by the Government’s construction. First, Grand-
erson’s reading differentiates, as does the proviso, between
“the sentence of probation” that the resentencer must revoke
and “the original sentence” that determines the duration of
the revocation sentence. See supra, at 46. Second, Grand-
erson’s construction keeps constant the meaning of “sen-
tence” in the phrases “sentence the defendant” and “original
sentence.” See 1bid. While the Government cannot easily
explain how multiplying a sentence of probation by one-third
can yield a sentence of imprisonment, Granderson’s con-
struction encounters no such shoal. See Gordon, 961 F. 2d,
at 433 (“one-third of three years probation is one year proba-
tion, not one year imprisonment”).?

5The dissent notes that the term “original sentence” has been used in a
number of this Court’s opinions and in other statutes and rules, in each
instance to refer to a sentence actually imposed. See post, at 72-73, and
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Granderson’s reading of the proviso also avoids the star-
tling disparities in sentencing that would attend the Govern-
ment’s interpretation. A 20-month minimum sentence
would exceed not only the 6-month maximum punishment
under the Guidelines for Granderson’s original offense; it
would also exceed the 1-year statutory maximum, see 21
U. S. C. §844(a), that Granderson could have received, had
the Government prosecuted him for cocaine possession and
afforded him the full constitutional protections of a criminal
trial, rather than the limited protections of a revocation
hearing.’ Indeed, a 20-month sentence would exceed con-
secutive sentences for destruction of mail and cocaine posses-
sion (18 months in all).

Furthermore, 20 months is only the minimum revocation
sentence, on the Government’s reading of the proviso. The
Government’s interpretation would have allowed the Dis-
trict Court to sentence Granderson to a term of imprison-
ment equal in length to the revoked term of probation. This
prison term—five years—would be 10 times the exposure to
imprisonment Granderson faced under the Guidelines for his

nn. 4-5. None of those cases, statutes, or rules, however, involves an
interpretive problem such as the one presented here, where, if the “origi-
nal sentence” is the sentence actually imposed, a “plain meaning” interpre-
tation of the proviso leads to an absurd result. See supra, at 41, 45, and
n. 4.

The dissent observes, further, that other federal sentencing provisions
“us[e] the word ‘sentence’ to refer to the punishment actually imposed on
a defendant.” Post, at 71, n. 2. In each of the cited instances, however,
this reference is made clear by context, either by specifying the type of
sentence (e. g., “sentence to pay a fine,” “sentence to probation,” 18 U. S. C.
§3551(c)), or by using a variant of the phrase “impose sentence” (see
§§3553(a), (b), (¢), (e); 3554-3558).

6 At a revocation hearing, in contrast to a full-scale criminal trial, the
matter is tried to the court rather than a jury; also, the standard of proof
has been held to be less stringent than the reasonable-doubt standard
applicable to criminal prosecutions. See 18 U.S. C. §3565(a); Fed. Rule
Crim. Proc. 32.1; United States v. Gordon, 961 F. 2d 426, 429 (CA3 1992)
(citing cases).
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original offense, and 5 times the applicable statutory maxi-
mum for cocaine possession. It seems unlikely that Con-
gress could have intended so to enlarge the District Court’s
discretion. See Penn, 17 F. 3d, at 73.7

B

Two of the Government’s arguments against Granderson’s
interpretation are easily answered. First, the Government
observes that the purpose of the Anti-Drug Abuse Act was
to impose tough sanctions on drug abusers. See Brief for
United States 22-26 (listing new penalties and quoting state-
ments from Members of Congress that they intended to pun-
ish drug offenders severely). But we cannot divine from the
legislators’ many “get tough on drug offenders” statements
any reliable guidance to particular provisions. None of the
legislators’ expressions, as the Government admits, focuses
on “the precise meaning of the provision at issue in this
case.” Id., at 24, and n. 4; cf. Busic v. United States, 446
U. S. 398, 408 (1980) (“[W]hile Congress had a general desire
to deter firearm abuses, that desire was not unbounded.
Our task here is to locate one of the boundaries, and the
inquiry is not advanced by the assertion that Congress
wanted no boundaries.”). Under Granderson’s interpreta-
tion, moreover, drug possessors are hardly favored. In-

"The dissent suggests that the statutory maximum for the original of-
fense (five years in this case, see 18 U.S. C. §1703(a)) is the maximum
revocation sentence. See post, at 77, n. 8. The District Court, however,
could not have imposed this sentence originally, without providing “the
specific reason” for departing from the Guidelines range, 18 U.S.C.
§3553(c), and explaining in particular why “an aggravating . . . circum-
stance [exists,] of a kind, or to a degree, [that was] not adequately taken
into consideration by the Sentencing Commission in formulating the
guidelines . . . .” §3553(b). Upward departures from the presumptive
Guidelines range to the statutory maximum are thus appropriate only in
exceptional cases. See infra, at 56, n. 14. The dissent’s interpretation,
however, would allow district courts to impose the statutory maximum as
a revocation sentence in the routine exercise of their ordinary discretion.
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stead, they are singled out among probation violators for
particularly adverse treatment: They face mandatory, rather
than optional, terms of imprisonment.

Next, the Government argues that the drug-possession
proviso must be construed in pari materia with the parallel
provision, added at the same time, governing revocation of
supervised release upon a finding of drug possession. In the
latter provision, the Government observes, Congress or-
dered a revocation sentence of “not less than one-third of the
term of supervised release,” and it expressly provided that
the revocation sentence should be “serve[d] in prison.” 18
U.S. C. §3583(g). Correspondingly, the Government main-
tains, the probation revocation proviso should be construed
to require a minimum prison term of one-third the term of
probation. The Government acknowledges that, while Con-
gress spelled out “one-third of the term of supervised re-
lease,” Congress did not similarly say “one-third of the term
of probation.” However, the Government attributes this
difference to the fact that, unlike probation under the cur-
rent sentencing regime, supervised release is not itself an
“original sentence,” it is only a component of a sentence that
commences with imprisonment.

We are not persuaded that the supervised release revoca-
tion prescription should control construction of the probation
revocation proviso. Supervised release, in contrast to pro-
bation, is not a punishment in lieu of incarceration. Persons
serving postincarceration terms of supervised release gener-
ally are more serious offenders than are probationers. But
terms of supervised release, because they follow up prison
terms, are often shorter than initial sentences of probation.®

8 A probation term of 1-5 years is available for Class C and D felonies;
the corresponding term of supervised release is not more than 3 years.
For Class E felonies, a 1-5 year probation term is available, but not more
than a 1-year term of supervised release. For misdemeanors, a probation
term of not more than 5 years is available; the corresponding term of
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Thus, under the Government’s in pari materia approach,
drug possessors whose original offense warranted the more
serious sanction of prison plus supervised release would
often receive shorter revocation sentences than would drug-
possessing probationers.

The Government counters that Congress might have in-
tended to punish probationers more severely because they
were “extended special leniency.” Reply Brief for United
States 13, n. 14. A sentence of probation, however, even if
“lenient,” ordinarily reflects the judgment that the offense
and offender’s criminal history were not so serious as to war-
rant imprisonment. In sum, probation sans imprisonment
and supervised release following imprisonment are sentences
of unlike character. This fact weighs heavily against the ar-
gument that the discrete, differently worded probation and
supervised release revocation provisions should be construed
m pari materia.

C

The history of the probation revocation proviso’s enact-
ment gives us additional cause to resist the Government’s
interpretation. The Anti-Drug Abuse Act, in which the pro-
viso was included, was a large and complex measure, de-
scribed by one Member of the House of Representatives as
“more like a telephone book than a piece of legislation.” 134
Cong. Rec. 33290 (1988) (remarks of Rep. Conte). The pro-
viso seems first to have appeared in roughly its present form
as a Senate floor amendment offered after both the House
and the Senate had passed the bill. See id., at 24924-24925
(House passage, Sept. 22); id., at 30826 (Senate passage, Oct.
14); id., at 30945 (proviso included in lengthy set of amend-
ments proposed by Sen. Nunn, Oct. 14). No conference re-
port addresses the provision, nor are we aware of any post-

supervised release is not more than 1 year. See 18 U.S. C. §§3561(b),
3583(D).
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conference discussion of the issue.” The proviso thus seems
to have been inserted into the Anti-Drug Abuse Act without
close inspection. Cf. United States v. Bass, 404 U. S. 336,
344 (1971) (applying rule of lenity, noting that statutory pro-
vision “was a last-minute Senate amendment” to a long and
complex bill and “was hastily passed, with little discussion,
no hearings, and no report”).

Another probation-related provision of the Anti-Drug
Abuse Act, proposed shortly before the proviso, casts further
doubt on the Government’s reading. That provision amends
the prohibition against using or carrying an explosive in the
commission of a federal felony, to provide in part: “Notwith-
standing any other provision of law, the court shall not place
on probation or suspend the sentence of any person con-
victed of a violation of this subsection . ...” Pub. L. 100-
690, §6474(b), 102 Stat. 4380, codified at 18 U. S. C. §844(h)
(emphasis added). This provision, notwithstanding its 1988
date of enactment, is intelligible only under pre-1984 law:
The 1984 Sentencing Reform Act had abolished suspended
sentences, and the phrase “place on probation” had yielded
to the phrase “impose a sentence of probation.”

Granderson’s counsel suggested at oral argument, see Tr.
of Oral Arg. 22-23, 29-31, 36-41, that the proviso’s drafters
might similarly have had in mind the pre-1984 sentencing
regime, in particular, the pre-1984 practice of imposing a sen-
tence of imprisonment, suspending its execution, and placing
the defendant on probation. See 18 U.S.C. §3651 (1982)
(for any offense “not punishable by death or life imprison-

9Debate over the conference bill took place in the middle of the night,
see 134 Cong. Rec. 32633 (1988) (“I am cognizant that it is 2:20 in the
morning, and I will not take long”) (remarks of Sen. Dole); id., at 33318
(House vote taken at 1 a.m.), with Congress anxious to adjourn and return
home for the 1988 elections that were little more than two weeks away.
Section-by-section analyses were produced after conference in both the
Senate and the House, but neither publication casts much light on the
proviso. See id., at 32707 (Senate); id., at 33236 (House).
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ment,” the court may “suspend the imposition or execution
of sentence and place the defendant on probation for such
period and upon such terms and conditions as the court
deems best”). The proviso would fit the suspension-of-
execution scheme precisely: The “original sentence” would
be the sentence imposed but not executed, and one-third of
that determinate sentence would be the revocation sentence.
In that application, the proviso would avoid incongruities
presented in Granderson’s and the Government’s interpreta-
tions of the words “original sentence”: An imposed, albeit
unexecuted, term of imprisonment would be an actual, rather
than a merely available, sentence, and one-third of that
sentence would be a term of imprisonment, not probation.
If Granderson could demonstrate that the proviso’s draft-
ers in fact drew the prescription to match the pre-1984
suspension-of-execution scheme, Granderson’s argument
would be all the more potent: The closest post-1984 analogue
to the suspended sentence is the Guidelines sentence of im-
prisonment that could have been implemented, but was held
back in favor of a probation sentence.!

We cannot say with assurance that the proviso’s drafters
chose the term “original sentence” with a view toward pre-
1984 law."!  The unexacting process by which the proviso
was enacted, however, and the evident anachronism in an-
other probation-related section of the Anti-Drug Abuse Act,
leave us doubtful that it was Congress’ design to punish
drug-possessing probationers with the extraordinarily dis-
proportionate severity the Government urges.

1See Cunningham, Levi, Green, & Kaplan, Plain Meaning and Hard
Cases, 103 Yale L. J. 1561, 1579-1581 (1994).

1'The chief difficulty with such an interpretation is that pre-1984 law
recognized two kinds of suspended sentences, each of which could lead to
probation. While suspension of the execution of sentence, as mentioned,
neatly fits Granderson’s theory, suspension of the imposition of sentence
fits the theory less well: In that situation, no determinate “original sen-
tence” would be at hand for precise calculation of the revocation sentence.
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In these circumstances—where text, structure, and his-
tory fail to establish that the Government’s position is unam-
biguously correct—we apply the rule of lenity and resolve
the ambiguity in Granderson’s favor. See, e.g., Bass, 404
U.S., at 347-349. We decide that the “original sentence”
that sets the duration of the revocation sentence is the appli-
cable Guidelines sentence of imprisonment, not the revoked
term of probation.?

v

We turn, finally, to the Government’s argument that
Granderson’s theory, and the Court of Appeals’ analysis, are
fatally flawed because the Guidelines specify not a term but a
range—in this case, 0-6 months. Calculating the minimum
revocation sentence as one-third of that range, the manda-
tory minimum term of imprisonment would be 0-2 months,
the Government asserts, which would permit a perverse re-
sult: A resentencing court could revoke a drug possessor’s
sentence of probation, and then impose no sentence at all.
Recognizing this curiosity, lower courts have used not 0-6
months as their starting place, but the top of that range, as

2JusTICE KENNEDY suggests that our interpretation of the proviso
“read[s] a criminal statute against a criminal defendant,” post, at 67, and
that to the extent the rule of lenity is applicable, it would “deman[d] the
interpretation” advanced in his opinion—that the proviso establishes a
mandatory minimum sentence of probation, one-third as long as the sen-
tence of probation initially imposed, post, at 69. We note that Grander-
son, the criminal defendant in this case, does not urge the interpretation
JUSTICE KENNEDY presents. More to the point, both of JUSTICE KEN-
NEDY’s assertions presuppose that his interpretation of the proviso is a
permissible one. For reasons set out above, we think it is not. See
supra, at 45, and n. 4.

JUSTICE SCALIA suggests that on our interpretation of the proviso, the
mandatory minimum revocation sentence should include a fine as well as
a term of imprisonment. See post, at 58. The term of probation, how-
ever, was imposed in lieu of a sentence of imprisonment, not in lieu of a
fine. Revocation of the sentence of probation, we think, implies replacing
the sentence of probation with a sentence of imprisonment, but does not
require changing an unrevoked sentence earlier imposed.
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the “original sentence,” which yields 2 months as the mini-
mum revocation sentence. The Government complains that
no court has explained why the top, rather than the middle
or the bottom of the range, is the appropriate point of
reference.!?

The reason for starting at the top of the range, however,
is evident: No other solution yields as sensible a response to
the “original sentence” conundrum. Four measures of the
minimum revocation sentence could be hypothesized as pos-
sibilities, if the applicable Guidelines range is the starting
point: The sentence could be calculated as (1) one-third of
the Guidelines maximum, (2) one-third of the Guidelines min-
imum, (3) one-third of some point between the minimum and
maximum, such as the midpoint, or (4) one-third of the range
itself. The latter two possibilities can be quickly eliminated.
Selecting a point between minimum and maximum, whether
the midpoint or some other point, would be purely arbitrary.
Calculating the minimum revocation sentence as one-third of
the Guidelines range, in practical application, yields the same
result as setting the minimum revocation sentence at one-
third of the Guidelines minimum: To say, for example, that a
2-4 month sentence is the minimum revocation sentence is
effectively to say that a 2-month sentence is the minimum.

Using the Guidelines minimum in cases such as the pres-
ent one (0-6 month range), as already noted, would yield a

18See United States v. Penn, 17 F. 3d 70 (CA4 1994) (expressly declaring
that the minimum revocation sentence is one-third of the top of the Guide-
lines range); United States v. Alese, 6 F. 3d 85 (CA2 1993) (per curiam)
(same); United States v. Gordon, 961 F. 2d 426 (CA3 1992) (same); United
States v. Clay, 982 F. 2d 959 (CA6 1993) (holding that the maximum revo-
cation sentence is the top of the Guidelines range), cert. pending, No.
93-52; United States v. Diaz, 989 F. 2d 391 (CA10 1993) (vacating a revoca-
tion sentence that exceeded the top of the original Guidelines range).
The Court of Appeals in the present case was not required to identify the
minimum term, because Granderson had served five months more than the
top of the Guidelines range by the time the opinion was issued. See 969
F. 2d 980, 985 (CA11 1992).
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minimum revocation sentence of zero, a result incompatible
with the apparent objective of the proviso—to assure that
those whose probation is revoked for drug possession serve
a term of imprisonment. The maximum Guidelines sentence
as the benchmark for the revocation sentence, on the other
hand, is “a sensible construction” that avoids attributing to
the legislature either “an unjust or an absurd conclusion.”
In re Chapman, 166 U. S. 661, 667 (1897).14

v

We decide, in sum, that the drug-possession proviso of
§3565(a) establishes a mandatory minimum sentence of im-
prisonment, but we reject the Government’s contention that
the proviso unambiguously calls for a sentence based on the
term of probation rather than the originally applicable
Guidelines range of imprisonment. Granderson’s interpre-
tation, if not flawless, is a securely plausible reading of the
statutory language, and it avoids the textual difficulties and
sentencing disparities we identified in the Government’s po-
sition. In these circumstances, in common with the Court
of Appeals, we apply the rule of lenity and resolve the ambi-
guity in Granderson’s favor. The minimum revocation sen-
tence, we hold, is one-third the maximum of the originally

“4The Government observes that “in appropriate circumstances” the
sentencing court may depart upward from the presumptive Guidelines
range, limited in principle only by the statutory maximum. See 18
U. 8. C. §3553(b). According to the Government, it follows that if the
“original sentence” is the “maximum available sentence,” then the statu-
tory maximum rather than the top of the presumptive Guidelines range is
the appropriate basis for the revocation sentence. Brief for United States
22. The short answer to the Government’s argument is that for cases in
which the sentencing judge considers an upward departure warranted, a
sentence of probation, rather than one of imprisonment, is a most unlikely
prospect. It makes scant sense, then, to assume that an “original sen-
tence” for purposes of probation revocation is a sentence beyond the pre-
sumptively applicable Guidelines range.
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applicable Guidelines range,'> and the maximum revocation
sentence is the Guidelines maximum.

In this case, the maximum revocation sentence is six
months. Because Granderson had served 11 months impris-
onment by the time the Court of Appeals issued its decision,
that court correctly ordered his release. The judgment of
the Court of Appeals is therefore

Affirmed.

JUSTICE SCALIA, concurring in the judgment.

My view of this case is close to, but not precisely, that of
JUSTICE KENNEDY. I agree with him, for the reasons he
well expresses, that the only linguistically tenable interpre-
tation of 18 U. S. C. §3565(a) establishes as a floor a sentence
one-third of the sentence originally imposed, but leaves the
district court free to impose any greater sentence available
for the offense under the United States Code and the
Sentencing Guidelines. Wherein I differ is that I do not be-
lieve (as he does) that only the probation element of the orig-
inal sentence is to be considered—i. e., as he puts it, “that
‘original sentence’ refers to the sentence of probation a
defendant in fact received at the initial sentencing.” Post,
at 61 (emphasis added). (THE CHIEF JUSTICE also espouses

15 At oral argument the Government suggested that its own interpreta-
tion is more lenient than Granderson’s, in those rare cases in which the
court has departed downward from the Guidelines to impose a sentence of
probation. In United States v. Harrison, 815 F. Supp. 494 (DC 1993), for
example, the court, on the Government’s motion, had departed downward
from a 97-121 month Guidelines range and a 10-year statutory mandatory
minimum to impose only a sentence of probation. When the Government
moved to revoke probation for drug possession, the court held that the
statute required basing the revocation sentence upon the term of proba-
tion rather than the Guidelines range, and, in the alternative, that even if
the statute were ambiguous, the rule of lenity would so require. Having
found §3565(a)’s drug-possession proviso ambiguous, we agree that the
rule of lenity would support a shorter sentence, whether on Harrison’s
analysis, or on the theory that the “applicable Guidelines range” is the
maximum of a Guidelines range permitting a sentence of probation.
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this view, see post, at 71.) It seems to me that the term
must refer to the entire original sentence; where that in-
cludes a fine in addition to the probation, the fine also is
included. Thus, one-third of a sentence consisting of three
years’ probation and a $3,000 fine would be not merely one
year’s probation but a $1,000 fine as well. Even the major-
ity, to maintain some measure of consistency in its strained
interpretation of “original sentence,” ought to consider, in
addition to “the applicable Guidelines sentence of imprison-
ment,” ante, at 54, the equally applicable range of fines set
forth in the Guidelines, see United States Sentencing Com-
mission, Guidelines Manual § 5E1.2(c)(3) (Nov. 1993) (USSG).*

*The Court’s reply to this is that since “[t]he term of probation . .. was
imposed in lieu of a sentence of imprisonment, not in lieu of a fine,” its
revocation “implies replacing the sentence of probation with a sentence of
imprisonment.” Ante, at 54, n. 12. I do not know why an implication
would inhere in the proviso which contradicts the body of §3565(a)(2) to
which the proviso is attached. The latter provides that the court may
“revoke the sentence of probation and impose any other sentence that
was available . . . at the time of the initial sentencing” (emphasis added).
Presumably the Court would concede that “any other sentence” includes
a fine—in which case its discernment of some implication that revoked
probation may be replaced by only prison time must be wrong.

JUSTICE KENNEDY makes a similar defense. He refuses to consider the
fine component because “[t]he proviso instructs the district court to ‘re-
voke the sentence of probation,” but says nothing about the fine imposed
at the initial sentencing,” post, at 61. There is, however, clearly no re-
quirement that only what has been revoked can be the baseline for mea-
suring the requisite minimum—for even the unrevoked (because already
served) portion of the probation period counts. JUSTICE KENNEDY’s ar-
gument reduces, therefore, to the contention that for some unexplained
reason the requisite minimum replacement for the revoked “probation
component” of the original sentence can be measured only by that same
component. This imperative is not to be found in the language of the
statute; to the contrary, interchangeability of fines and probation is sug-
gested by the body of §3565(a)(2) quoted above. Here, it seems to me,
JUSTICE KENNEDY simply abandons the text and adopts an intuited limita-
tion remarkably similar to those for which he criticizes the Court and
the dissent.
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Both under my analysis, and under JUSTICE KENNEDY’s,
there exists a problem of comparing the incomparable that
ought to be acknowledged. Since Granderson’s original sen-
tence was 60 months’ probation plus a $2,000 fine, I must, in
order to concur in today’s judgment, conclude, as I do, that
the five extra months of prison (beyond the Guidelines’ 6-
month maximum imposable for the original offense) which
Granderson has served are worth at least $667 (one-third the
original fine) and that 11 months in prison are the equivalent
of 20 months’ probation plus a $667 fine—because otherwise
I would have to consider imposing some or all of the $5,000
maximum fine imposable for the original offense, see USSG
§5E1.2(c)(3), or indeed consider departing upward from the
applicable Guidelines range, see 18 U. S. C. § 3553(b), towards
the 5-year imprisonment that is the statutory maximum for
the offense, see 18 U.S.C. §1703(a). And JusTICE KEN-
NEDY, even if he takes only the probation into account for
purposes of determining the “original sentence,” must still
conclude, it seems to me, that 11 months in prison is at least
the equivalent of 20 months’ probation—because otherwise
he would have to consider imposing some or all of the avail-
able $5,000 fine or departing upward from the Guidelines.

It is no easy task to determine how many days’ imprison-
ment equals how many dollars’ fine equals how many months’
probation. Comparing the incommensurate is always a
tricky business. See, e. g., Bendix Autolite Corp. v. Mid-
wesco Enterprises, Inc., 486 U. S. 888, 897 (1988) (SCALIA, J.,
concurring in judgment). I frankly doubt that those who
drafted and adopted this language intended to impose that
task upon us; but I can neither pronounce the results reached
by a straightforward reading of the statute utterly absurd
nor discern any other self-evident disposition for which they
are an obviously mistaken replacement. Cf. Green v. Bock
Laundry Machine Co., 490 U. S. 504, 527 (1989) (SCALIA, J.,
concurring in judgment). It seems to me that the other in-
terpretations proposed today suffer, in varying degrees, the
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double curse of producing neither textually faithful results
nor plausibly intended ones. It is best, as usual, to apply
the statute as written, and to let Congress make the needed
repairs. That repairs are needed is perhaps the only thing
about this wretchedly drafted statute that we can all agree
upon.

For these reasons, I concur in the judgment of the Court.

JUSTICE KENNEDY, concurring in the judgment.

The Court’s holding that the drug proviso in 18 U. S. C.
§3565(a) calls for a mandatory minimum sentence of two
months in prison rests upon two premises: first, that the
term “original sentence” means the maximum Guidelines
sentence that the district court could have, but did not, im-
pose at the initial sentencing; and, second, that the verb “sen-
tence” means only “sentence to imprisonment.” Neither
premise is correct. As close analysis of the text and struc-
ture of the statute demonstrates, the proviso requires a man-
datory minimum sentence of a probation term one-third the
length of the initial term of probation. I concur in the judg-
ment only because Granderson, under my reading of the stat-
ute, was entitled to release from prison.

I
Section 3565(a) provides, in relevant part:

“If the defendant violates a condition of probation at any
time prior to the expiration or termination of the term
of probation, the court may . ..

“(1) continue him on probation, with or without ex-
tending the term or modifying or enlarging the condi-
tions; or

“(2) revoke the sentence of probation and impose any
other sentence that was available under subchapter A at
the time of the initial sentencing.

“Notwithstanding any other provision of this section,
if a defendant is found by the court to be in possession
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of a controlled substance, thereby violating the condition
imposed by section 3563(a)(3), the court shall revoke the
sentence of probation and sentence the defendant to not
less than one-third of the original sentence.” (Empha-
sis added.)

The Court construes the term “original sentence” to refer
to the maximum sentence of imprisonment available under
the Guidelines at the initial sentencing. I accept, in sub-
stantial part, THE CHIEF JUSTICE’s critique of the Court’s
strained interpretation, and agree with him that “original
sentence” refers to the sentence of probation a defendant in
fact received at the initial sentencing. It is true that the
term “original sentence,” standing alone, could be read to
encompass the entire original sentence, including any fine
imposed. When considered in context, however, it is prefer-
able to construe the term to refer only to the original sen-
tence of probation. The proviso instructs the district court
to “revoke the sentence of probation,” but says nothing about
the fine imposed at the initial sentencing. Given this, the
subsequent reference to “one-third of the original sentence”
is better read to mean the probation component of the origi-
nal sentence, and not the whole sentence.

I disagree with both the Court and THE CHIEF JUSTICE,
however, in their conclusion that the verb “sentence” in the
proviso means only “sentence to imprisonment.” Given the
statutory text and structure, the verb “sentence” can mean
either “sentence to probation” or “sentence to imprison-
ment.” It follows, in my view, that the drug proviso calls
for a mandatory minimum sentence equal to a probation
term one-third the length of the original term of probation.

Before 1984, fines and imprisonment were the only sen-
tences in the federal system; probation, by contrast, was an
alternative to sentencing. See 18 U. S. C. §3651 (1982). In
the Sentencing Reform Act of 1984, Congress altered this
understanding and made probation a kind of sentence. See
§3561(a) (defendant “may be sentenced to a term of proba-
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tion”); United States Sentencing Commission, Guidelines
Manual ch. 7, pt. A2(a), p. 321 (Nov. 1993) (USSG) (“[T]he
Sentencing Reform Act recognized probation as a sentence
in itself”). Probation no longer entails some deviation from
a presumptive sentence of imprisonment, as the facts of this
case illustrate. Granderson’s conviction for destruction of
mail, when considered in light of his criminal history cate-
gory, placed him in Zone A of the Guidelines Sentencing
Table, which carries a presumptive sentence of 0 to 6 months.
The Sentencing Guidelines authorize a sentence of probation
for defendants falling within Zone A, see USSG §5B1.1(a)(1),
and set a maximum probation term of five years for the sub-
set of Zone A defendants of which Granderson is a member,
see §5B1.2(a)(1). For defendants like Granderson, then,
probation is a sentence available at the initial sentencing,
no less so than a sentence of imprisonment. See 18 U. S. C.
§3553(a)(4) (the court, in determining sentence, “shall con-
sider . . . the kinds of sentence and the sentencing range
established for the applicable category of offense . . . as set
forth in the guidelines”) (emphasis added). Because the
term “to sentence,” if left unadorned, can bear any one of
three meanings, Congress took care, as a general matter, to
specify the type of punishment called for when it used “sen-
tence” as a verb in Chapter 227 of Title 18, the sentencing
provisions of the criminal code. See, e.g., §3561(a) (“sen-
tenced to a term of probation”), §3572(e) (“sentenced to
pay a fine”), §3583(a) (“impos[e] a sentence to a term of
imprisonment”).

Congress was less careful when drafting the provision now
before us, which does not specify whether the district court
should impose a fine, imprisonment, or another term of pro-
bation when revoking the original term of probation on ac-
count of drug possession. The Government brushes aside
this significant ambiguity, contending that “the language of
the statute, in context,” demonstrates that Congress “plainly
intended” to require imprisonment. Brief for United States
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14, 15. The Government is correct to say that we must ex-
amine the context of the proviso to ascertain its meaning.
See Dawis v. Michigan Dept. of Treasury, 489 U. S. 803, 809
(1989). Close attention to that context, however, leads me
to conclude that Congress did not intend to require imprison-
ment upon revocation of the original term of probation.

Congress enacted the drug proviso as §7303(a)(2) of the
Anti-Drug Abuse Act of 1988 (1988 Act). Pub. L. 100-690,
102 Stat. 4181, 4464. Section 7303(b)(2) of the 1988 Act,
which concerns defendants serving a term of supervised re-
lease, provides that “[i]f the defendant is found by the court
to be in the possession of a controlled substance, the court
shall terminate the term of supervised release and require
the defendant to serve in prison not less than one-third of
the term of supervised release.” 102 Stat. 4464, codified at
18 U. S. C. §3583(g) (emphasis added).

Sections 7303(a)(2) and (b)(2) are, as the Government puts
it, “parallel and closely related.” Brief for United States 26.
Both pertain to the consequences of drug possession for
defendants under some form of noncustodial supervision.
They differ, of course, in one fundamental respect: Section
7303(b)(2) explicitly provides for a revocation sentence of
imprisonment, while §7303(a)(2) does not. The difference
is significant. “‘[W]here Congress includes particular lan-
guage in one section of a statute but omits it in another sec-
tion of the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate inclusion or
exclusion.”” Gozlon-Peretz v. United States, 498 U. S. 395,
404 (1991), quoting Russello v. United States, 464 U. S. 16,
23 (1983) (internal quotation marks omitted). The presump-
tion loses some of its force when the sections in question are
dissimilar and scattered at distant points of a lengthy and
complex enactment. But in this case, given the parallel
structure of §§7303(a)(2) and (b)(2) and the fact that Con-
gress enacted both provisions in the same section of the same
Act, the presumption is strong. The disparate use of the
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term “to serve in prison” is compelling evidence that Con-
gress intended to mandate incarceration as a revocation pun-
ishment in § 7303(b)(2), but not in § 7303(a)(2) (the §3565(a)
drug proviso).

The Government interposes a structural argument of its
own. Before enactment of the drug proviso in the 1988 Act,
§3565(a) consisted only of subsections (a)(1) and (a)(2), which,
for all relevant purposes, took the same form as they do now.
Those provisions grant courts two options for defendants
who violate probation conditions that do not involve drugs
or guns. Section 3565(a)(1) permits a court to continue the
defendant on probation, with or without extending the term
or modifying or enlarging the conditions. As an alternative,
§3565(a)(2) permits a court to “revoke the sentence of proba-
tion and impose any other sentence that was available . . . at
the time of the initial sentencing.” According to the Gov-
ernment, the two provisions make clear that the consequence
of revocation under § 3565(a)(2) is that, in light of § 3565(a)(1),
the court must impose a sentence other than probation,
namely imprisonment. The meaning borne by the phrase
“revoke the sentence of probation” in §3565(a)(2), the Gov-
ernment concludes, must carry over when the same phrase
appears in the drug proviso.

This argument, which the Court accepts, see ante, at 45,
is not convincing. The conclusion that §3565(a)(2) demands
imprisonment upon revocation of the original sentence of
probation does not rest upon anything inherent in the phrase
“revoke the sentence of probation.” Rather, it follows from
the structure of §§3565(a)(1) and (a)(2). Congress set off
subsection (a)(2) as an alternative to subsection (a)(1), which
provides for every conceivable probation option. Thus, in
order to make sense of the statutory scheme, §3565(a)(2)
should be read to require a punishment of something other
than probation: imprisonment. That consequence, however,
is due to the juxtaposition of subsection (a)(2) with subsec-
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tion (a)(1), not to Congress’ use of the phrase “revoke the
sentence of probation” in §3565(a)(2). Taken by itself, that
phrase requires termination of the original sentence of pro-
bation, but does not indicate the kind of sentence that must
be imposed in its place. The meaning assumed by the
phrase “revoke the sentence of probation” in the particular
context of §3565(a)(2), then, does not travel when the same
phrase appears in a different context.

The Government’s argument that “revoke the sentence of
probation,” standing alone, must import a sentence of im-
prisonment also fails to account for how similar language is
used in § 7303(b)(2) of the 1988 Act. That provision, as noted
above, states that “the court shall terminate the term of
supervised release and require the defendant to serve in
prison not less than one-third of the term of supervised re-
lease” if a defendant is found in possession of drugs. 18
U. S. C. §3583(g) (emphasis added). The statutory text sug-
gests that a subsequent sentence of imprisonment is not im-
plicit in the phrase “the court shall terminate the term of
supervised release”; had it been, Congress would not have
felt it necessary to mandate imprisonment in an explicit man-
ner. So there is little reason to think that Congress believed
imprisonment to be implicit in the parallel phrase “the court
shall revoke the sentence of probation” in the §3565(a) drug
proviso, §7303(a)(2) of the 1988 Act.

The Government’s view suffers from a final infirmity. The
term “original sentence” refers to the sentence of probation
imposed at the initial sentencing. So if the proviso imposed
a minimum punishment of incarceration, the length of incar-
ceration must be tied to the length of the revoked sentence
of probation. That would be an odd result. “‘[IJmprison-
ment is an ‘intrinsically different’ form of punishment’” than
probation. Blanton v. North Las Vegas, 489 U. S. 538, 542
(1989), quoting Muniz v. Hoffman, 422 U. S. 454, 477 (1975).
Without belaboring the point, probation is a form of “condi-



66 UNITED STATES v. GRANDERSON

KENNEDY, J., concurring in judgment

tional liberty,” Black v. Romano, 471 U. S. 606, 611 (1985),
while imprisonment is nothing of the sort. Transforming a
sentence of probation into a prison term via some mathemat-
ical formula would, in the words of one court to have consid-
ered this issue, constitute a form of “legal alchemy.” United
States v. Gordon, 961 F. 2d 426, 433 (CA3 1992). In all
events, it is not what one would expect in the ordinary
course.

THE CHIEF JUSTICE is correct, of course, to say that it
would not be irrational for Congress to tie a mandatory mini-
mum sentence of imprisonment to the length of the original
probation term. Post, at 75. He is also correct to observe
that Congress would have been within its powers to write
such a result into law, and that Congress indeed provided for
a similar result in §7303(b)(2) of the 1988 Act, 18 U. S. C.
§3583(g). Post, at 76. But these observations do not speak
to the only relevant question: whether Congress did so in
the text of the §3565(a) drug proviso, viewed in light of the
statutory structure. For all of the above reasons, in my
view it did not.

In sum, the drug proviso does not mandate incarceration,
but rather must be read to permit a revocation sentence of
probation. Concluding that the mandatory minimum sen-
tence is a term of imprisonment would be inconsistent with
this reading, and would also lead to the anomaly of tying the
length of the mandated prison term to the original term of
probation. It follows that the mandatory minimum sentence
required by the drug proviso is a probation term equal to
one-third the length of the original term of probation.
Given that Congress did not eliminate the possibility of in-
carceration (for example, by drafting the proviso to require
a “sentence of probation”), the proviso gives the district
court the discretion to impose any prison term otherwise
available under the other portions of § 3565(a), which is more
severe than the mandatory minimum sentence of probation.
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II

It is unfortunate that Congress has drafted a criminal stat-
ute that is far from transparent; more unfortunate that the
Court has interpreted it to require imprisonment when the
text and structure call for a different result; but most unfor-
tunate that the Court has chosen such a questionable path to
reach its destination. I speak of the Court’s speculation that
Congress drafted the §3565(a) drug proviso with the pre-
1984 federal sentencing regime in mind. See ante, at 52-53.
Reading the proviso to require Granderson to serve a 2-
month mandatory minimum sentence of imprisonment, the
Court reasons, “would fit the [pre-1984] scheme precisely.”
Ante, at 53. And viewing the proviso in that light, the
Court adds, would avoid problems with both Granderson’s
and the Government’s interpretations. See tbid. Although
the Court purports not to place much reliance upon this ven-
ture in interpretive archaeology, its extended discussion of
the matter suggests otherwise.

This interpretive technique, were it to take hold, would be
quite a novel addition to the traditional rules that govern
our interpretation of criminal statutes. Some Members of
the Court believe that courts may look to “the language and
structure, legislative history, and motivating policies” when
reading a criminal statute in a manner adverse to a criminal
defendant. See United States v. R. L. C., 503 U. S. 291, 305
(1992) (plurality opinion) (internal quotation marks omitted).
Others would eschew reliance upon legislative history and
nebulous motivating policies when construing criminal stat-
utes. See 1id., at 308-310 (SCALIA, J., concurring). But, to
my knowledge, none of us has ever relied upon some vague
intuition of what Congress “might . . . have had in mind”
(ante, at 52) when drafting a criminal law. And I am certain
that we have not read a criminal statute against a criminal
defendant by attributing to Congress a mindset that reflects
a statutory framework that Congress itself had discarded
over four years earlier.
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Of course, the Court thinks it has done Granderson and
probationers like him a great favor with its guesswork: As-
suming that the drug proviso mandates incarceration, the
Court’s intuitions lead it to conclude that the mandatory min-
imum sentence of imprisonment here is 2, rather than 20,
months. But in its rush to achieve what it views as justice
in this case, the Court has missed a broader point: The stat-
ute, by word and design, does not mandate a punishment of
imprisonment on revocation. In my respectful submission,
had the Court adhered to the text and structure of the stat-
ute Congress enacted and the President signed, rather than
given effect to its own intuitions of what might have been on
Congress’ mind at the time, it would have come to a different
conclusion. See Deal v. United States, 508 U. S. 129, 136—
137 (1993). And the fortuity that Granderson himself does
not contend that the proviso permits a revocation sentence
of probation, see ante, at 54, n. 12, is no reason to overlook
that option here, given that our interpretation of the statute
binds all probationers, not just Granderson. Cf. Elder v.
Holloway, 510 U. S. 510, 514-516, and n. 3 (1994).

Perhaps the result the Court reaches today may be sensi-
ble as a matter of policy, and may even reflect what some in
Congress hoped to accomplish. That result, however, does
not accord with the text of the statute Congress saw fit to
enact. Put in simple terms, if indeed Congress intended to
require the mandatory minimum sentence of imprisonment
the Court surmises, Congress fired a blank. See Puerto
Rico Dept. of Consumer Affairs v. ISLA Petroleum Corp.,
485 U. S. 495, 501 (1988) (“[Ulnenacted approvals, beliefs,
and desires are not laws”). It is beyond our province to res-
cue Congress from its drafting errors, and to provide for
what we might think, perhaps along with some Members
of Congress, is the preferred result. See Smith v. United
States, 508 U. S. 223, 247, n. 4 (1993) (SCALIA, J., dissenting)
(“Stretching language in order to write a more effective stat-
ute than Congress devised is not an exercise we should
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indulge in”); Pavelic & LeFlore v. Marvel Entertainment
Group, Dwv. of Cadence Industries Corp., 493 U. S. 120, 126
(1989) (“Our task is to apply the text, not to improve upon
it”); United States v. Locke, 471 U. S. 84, 95 (1985) (“[T]he
fact that Congress might have acted with greater clarity or
foresight does not give courts a carte blanche to redraft stat-
utes in an effort to achieve that which Congress is perceived
to have failed to do”). This admonition takes on a particular
importance when the Court construes criminal laws. “[B]e-
cause of the seriousness of criminal penalties, and because
criminal punishment usually represents the moral condemna-
tion of the community, legislatures and not courts should de-
fine criminal activity,” United States v. Bass, 404 U. S. 336,
348 (1971), and set the punishments therefor, see Bifulco v.
United States, 447 U. S. 381 (1980).

Under any of the three interpretations set forth in the
opinions filed today, there are bound to be cases where the
mandatory sentence will make little sense or appear anoma-
lous when compared with sentences imposed in similar cases.
Some incongruities, however, are inherent in any statute
providing for mandatory minimum sentences.

In my view, it is not necessary to invoke the rule of lenity
here, for the text and structure of the statute yield but one
proper answer. But assuming, as the Court does, that the
rule comes into play, I would have thought that it demands
the interpretation set forth above. For these reasons, I con-
cur only in the judgment.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE THOMAS
joins, dissenting.

The Court today interprets the term “original sentence,”
as it appears in 18 U. S. C. §3565(a), to mean “the maximum
sentence, under the relevant Sentencing Guidelines range,
which a defendant could have received, but did not, when
initially sentenced.” I think this interpretation ignores the
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most natural meaning of these two words, and I therefore
dissent.

Section 3565(a) does not indicate on its face whether a de-
fendant found in violation of probation must be sentenced to
prison or resentenced to another term of probation. I agree
with the Court that §3565(a) must be read to require imposi-
tion of a term of imprisonment; otherwise, as the Court ex-
plains, the proviso would be senseless.! See ante, at 45; In
re Chapman, 166 U. S. 661, 667 (1897) (“[N]othing is better
settled than that statutes should receive a sensible construec-
tion, such as will effectuate the legislative intention, and, if
possible, so as to avoid an unjust or an absurd conclusion”).
If the Court had stopped there, I would have been happy to
join its opinion. Having correctly resolved one ambiguity in
§3565(a), however, the Court proceeds to find another, re-
garding the meaning of the term “original sentence,” where
none exists. The Court thus ultimately concludes, incor-
rectly in my view, that the rule of lenity should be applied.

The Court believes that the Government’s reading of
§3565(a) is not “unambiguously correct.” Amnte, at 54. As
we have explained, however, the rule of lenity should not be
applied “merely because it [is] possible to articulate a con-
struction more narrow than that urged by the Government.”
Moskal v. United States, 498 U. S. 103, 108 (1990). Instead
we have reserved lenity for those situations where, after
“la]lpplying well-established principles of statutory construc-
tion,” Gozlon-Peretz v. United States, 498 U.S. 395, 410
(1991), there still remains “a grievous ambiguity or uncer-

1'The option of imposing a fine after revocation is also foreclosed. As a
matter of common usage, the prepositional phrase following a noun need
not be repeated when the noun appears again in the same sentence.
Thus, §3565(a) reads: “[T]he court shall revoke the sentence of probation
and sentence the defendant to not less than one-third of the original sen-
tence [of probation].” (Emphasis added.) “[N]ot less than one-third” of
a term of probation is a period of time. A fine cannot follow revocation,
then, because a fine is measured in money, not time.
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tainty in the language and structure of the Act,” Chapman
v. United States, 500 U. S. 453, 463 (1991) (internal quotation
marks and citation omitted).

The term “original sentence” is not defined in the statute.
A basic principle of statutory construction provides that
where words in a statute are not defined, they “must be
given their ordinary meaning.” Id., at 462; see also Smith
v. United States, 508 U. S. 223, 228 (1993) (“When a word is
not defined by statute, we normally construe it in accord
with its ordinary or natural meaning”).

Whether one consults a dictionary or common sense, the
meaning of “original sentence” is plain: The term refers to
the initial judgment imposing punishment on a defendant.
“Original” is commonly understood to mean “initial” or “first
in order.” See Webster’s Third New International Diction-
ary 1592 (1971) (Webster’s) (defining “original” as “of or re-
lating to a rise or beginning . . . initial, primary”); Black’s
Law Dictionary 1099 (6th ed. 1990) (defining “original” as
“[plrimitive” or “first in order”). “Sentence,” in turn, is or-
dinarily meant in the context of criminal law to refer to the
judgment or order “by which a court or judge imposes pun-
ishment or penalty upon a person found guilty.” Webster’s
2068; see also Black’s Law Dictionary, supra, at 1362 (defin-
ing “sentence” as “[t]he judgment . . . imposing the punish-
ment to be inflicted, usually in the form of a fine, incarcera-
tion, or probation”).? In the context of §3565(a), the term
“original sentence” thus must refer to the sentence of proba-
tion a defendant actually received when initially sentenced.
It cannot, therefore, mean what the Court says it means: the
maximum sentence which a defendant could have received,
but did not.

The Court’s interpretation thus founders, I believe, be-
cause the word “sentence” does not ordinarily, or even occa-

2Federal sentencing law also consistently uses the word “sentence” to
refer to the punishment actually imposed on a defendant. See, e.g., 18
U. S. C. §§3551(b) and (c), 3553(a), (b), (c), and (e), and 3554—-3558.
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sionally, refer to a range of available punishment. Nor does
the modifying word “original” support the Court’s interpre-
tation, because “original” is nowhere defined as “potential”
or “available,” nor can it be so construed. Yet under the
Court’s interpretation of the term “original sentence,” if we
know that “sentence” itself does not mean an available range
of punishment, then “original” must be twisted to mean what
we know it cannot—i. e., “potential” or “available.”?

This Court has on many occasions demonstrated its clear
understanding of the term “original sentence.” See, e. g,
Hicks v. Feiock, 485 U. S. 624, 639, and n. 11 (1988) (using
term “original sentence” to refer to sentence of imprison-
ment initially imposed and suspended); Twuten v. United
States, 460 U. S. 660, 666—667, and n. 11 (1983) (using term
“original sentence” to refer to period of probation imposed
by sentencing court when youthful defendant was initially
sentenced); United States v. DiFrancesco, 449 U. S. 117, 135
(1980), and 1id., at 148 (Brennan, J., dissenting) (both using
term “original sentence” to refer to sentence imposed upon
defendant at conclusion of first trial); North Carolina v.
Pearce, 395 U. S. 711, 713, and n. 1 (1969), and id., at 743
(Black, J., concurring in part and dissenting in part) (same);
Pennsylvania ex rel. Sullivan v. Ashe, 302 U. S. 51, 53 (1937)

3Congress itself, in the subsections preceding and following the provi-
sion at issue here, distinguishes between “original” and “available.” Sec-
tions 3565(a)(2) and (b) provide that under certain circumstances, a court
can or must “revoke the sentence of probation and impose any other sen-
tence that was available . . . at the time of the initial sentencing.” (Em-
phasis added.) If “original” and “available” were in fact synonymous, or
if “sentence” could mean an available range of punishment, Congress could
have simply stated in §§3565(2)(2) and (b) that upon revocation of proba-
tion, a court can or must “impose the original sentence.” See United
States v. Sosa, 997 F. 2d 1130, 1133 (CA5 1993) (“The statute taken as a
whole demonstrates that Congress knew how to refer to the sentence the
defendant could have received at the time of the initial sentencing. In-
stead, . .. Congress used the term ‘original sentence,” which plainly refers
to the sentence imposed on the defendant for his original crime”).
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(same). As these and numerous other opinions show,* we
have until today invariably used “original sentence” just as
one would expect: to refer to the punishment imposed upon
a defendant when he was first sentenced, and to distinguish
that initial sentence from a sentence the defendant received
after some intervening event—such as a new trial, see
Pearce, supra, or a revocation of probation, see Hicks,
supra.’

The Court’s heretofore firm grasp on the meaning of “orig-
inal sentence” should not be cause for wonder or surprise.
Whether alone or in combination, the definitions of “original”
and “sentence” simply do not seem open to serious debate.
Once the term “original sentence” is accorded its ordinary
meaning, the operation of §3565(a) becomes perfectly clear.®

4The term “original sentence” appears in at least 50 prior opinions.
Rather than citing them all, suffice it to say that a review of these opinions
reveals that the term is not once used to refer to the range of punishment
potentially applicable when a defendant was first sentenced.

5 Although the term “original sentence” does not appear in other provi-
sions of the Federal Criminal Code chapter on sentencing, it does appear
in other federal statutes and rules. In each instance, the term refers to
the sentence initially imposed upon a defendant. See, e.g., Fed. Rule
Crim. Proc. 35(a)(2) (directing sentencing courts to correct sentences upon
remand from a court of appeals if, after further sentencing proceedings,
“the court determines that the original sentence was incorrect”); 10
U.S. C. §863 (providing that upon rehearing in a court-martial, “no sen-
tence in excess of or more severe than the original sentence may be im-
posed”). The term is similarly used in the Federal Sentencing Guidelines.
See, e.g., United States Sentencing Commission, Guidelines Manual
§4A1.2(k) (Nov. 1993) (using term “original sentence” to refer to sentence
previously imposed upon defendant); § 7B1.4, comment., n. 4 (same).

The Court suggests that if “original sentence” is given its ordinary
meaning, the statute will have to be interpreted to require the absurd
result that a revocation sentence be another term of probation. See ante,
at 47-48,n. 5. I do not see at all how or why the latter proposition follows
from the former. The Court rightly rejects interpreting the statute to
require reimposition of probation because that would be a senseless read-
ing, and it would be senseless regardless of what the term “original sen-
tence” means. See ante, at 44-45. It is thus beyond me why the Court
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It follows, from another elementary canon of construction,
that the plain language of §3565(a) should control. See
Moskal, 498 U. S., at 108. As we stated in Consumer Prod-
uct Safety Comm’n v. GTE Sylvania, Inc., 447 U. S. 102, 108
(1980), “[a]bsent a clearly expressed legislative intention to
the contrary, [the statutory] language must ordinarily be re-
garded as conclusive.””

The Court offers several reasons for rejecting the most
natural reading of §3565(a). None of them persuades. The
Court begins by suggesting that if Congress meant for the
sentence of probation to be used to calculate the length of
incarceration, it could have stated so more clearly. See
ante, at 46. Although perhaps true, Congress could have
just as easily, if it wished, stated in clear terms that the
sentence of incarceration should be calculated based on the
maximum available sentence under the Guidelines range.
Indeed, as I have already noted, supra, at 72, n. 3, Congress
stated something very similar in the subsections preceding
and following the one at issue, where it provided that upon
revocation of probation, a court can or must impose any sen-
tence that was “available” when the defendant was initially
sentenced. See §§3565(a)(2) and (b); United States v. Sosa,
997 F. 2d 1130, 1133 (CAb5 1993); United States v. Byrkett,
961 F. 2d 1399, 1400-1401 (CAS8 1992) (“If Congress, in refer-
ring to the ‘original sentence,” meant the Guidelines range

seems to think that according the term “original sentence” its most natu-
ral reading would require it to readopt a reading of the statute that it
justifiably discarded as senseless.

"The Court suggests that the legislative history of §3565(a) casts doubt
upon the Government’s interpretation. Yet even the Court recognizes
that the legislative history is, at best, inconclusive. See ante, at 49
(“None of the legislators’ expressions . . . focuses on ‘the precise meaning
of the provision at issue in this case’”) (quoting Brief for United States
24, and n. 4); see also ante, at 51-53, and n. 11. Where the language of a
statute is clear, that language, rather than “isolated excerpts from the
legislative history,” should be followed. Patterson v. Shumate, 504 U. S.
753, 761, and n. 4 (1992).
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applicable at the time of the initial sentencing, it would have
simply said, ‘any other sentence that was available . . . at
the time of the initial sentencing,” as it did” in §§3565(a)(2)
and (b)).

The Court also asserts that its reading of the term avoids
according two different meanings to the word “sentence.”
Yet under the Court’s own interpretation, the word “sen-
tence” when used as a verb refers to the imposition of a fixed
period of incarceration; but when the word “sentence” next
appears, as a noun, the Court concludes that it refers to a
range of available punishment. Thus it is the Court’s read-
ing of the statute that fails “‘to give . . . a similar con-
struction’” to a word used as both a noun and a verb in a
single statutory sentence. See ante, at 46 (quoting Reves v.
Ernst & Young, 507 U. S. 170, 177 (1993)). Under what I
think is the correct reading of the statute, all that changes
is what the defendant will be (or was) sentenced to—prison
or probation; the word “sentence” itself does not change
meanings.

The Court next contends that “‘[plrobation and imprison-
ment are not fungible,”” ante, at 46 (citation omitted), and
that its interpretation of the statute avoids the “shoal” sup-
posedly encountered when explaining “how multiplying a
sentence of probation by one-third can yield a sentence of
imprisonment,” ante, at 47. Probation and imprisonment,
however, need not be fungible for this statute to make sense.
They need only both be subsumed under the term “sen-
tence,” which, for the reasons previously stated, they are.
See Black’s Law Dictionary, at 1362 (defining “sentence” as
a judgment imposing punishment, which may include “a fine,
incarceration, or probation”). While tying the length of im-
prisonment to the length of the original sentence of proba-
tion might seem harsh to the Court, surely it is not an irra-
tional method of calculation. Indeed, the Court does not
question that Congress could have tied the length of impris-
onment to the length of the original sentence of probation.
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Congress in fact prescribed a similar method of calculation
in a parallel provision of the Anti-Drug Abuse Act of 1988,
18 U. S. C. §3583(g), which was added at the same time as
§3565(a) and which also sets out the punishment for defend-
ants found in possession of a controlled substance. Section
3583(g) explicitly provides: “If the defendant is found by
the court to be in the possession of a controlled substance,
the court shall terminate the term of supervised release and
require the defendant to serve in prison not less than one-
third of the term of supervised release.” Considering that
§§3565(a) and 3583(g) were enacted at the same time and
are directed at precisely the same problem, it seems quite
reasonable to construe them in pari materia to call for par-
allel treatment of drug offenders under noncustodial supervi-
sion. Whatever the differences between supervised release
and probation, surely supervised release is more like proba-
tion than it is like imprisonment. That Congress explicitly
chose in §3583(g) to tie the length of imprisonment to the
length of supervised release suggests quite strongly that
Congress meant in § 3565(a) to use length of the original sen-
tence of probation as the basis for calculation. At the very
least, the method of calculation prescribed in §3583(g) re-
moves the imaginary “shoal” which blocks the Court’s way
to a sensible construction of §3565(a).

The Court refuses to read these provisions in pari mate-
ria because a sentence of probation is normally—but not nec-
essarily—longer than a period of supervised release. See
ante, at 50-51, and n. 8. Simply because the end result of
the calculation might be different in some cases, however, is
not a persuasive reason for refusing to recognize the obvious
similarity in the methods of calculation. Nor is it irrational
for Congress to have decided that, in general, those defend-
ants who have already been incarcerated should return to
prison for a shorter time than those who have served no time
in prison.
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Here, as in other portions of its opinion, the Court ex-
presses concern with the apparent harshness of the result if
“original sentence” is interpreted to mean the sentence of
probation initially imposed on a defendant.® In some cases
the result may indeed appear harsh. Yet harsh punishment,
in itself, is neither a legitimate ground for invalidating a stat-
ute nor cause for injecting ambiguity into a statute that is
susceptible to principled statutory construction. See Calla-
nan v. United States, 364 U. S. 587, 596 (1961) (“The rule
[of lenity] comes into operation at the end of the process of
construing what Congress has expressed, not at the begin-
ning as an overriding consideration of being lenient to
wrongdoers”). A straightforward reading of §3565(a) may
in some cases call for imposition of severe punishment, but
it does not produce “a result so absurd or glaringly unjust,
as to raise a reasonable doubt about Congress’ intent.”
Chapman, 500 U. S., at 463-464 (internal quotation marks
and citations omitted).

The Court’s interpretation of §3565(a), finally, creates an
incurable uncertainty: It offers no sound basis for choosing

8The Court expresses disbelief that Congress could have intended to
authorize punishment for drug-possessing probationers so much more se-
vere than the punishment authorized for the probationer’s original offense.
Ante, at 48-49. I think the Court misses two points. First, as the Court
itself seems to recognize, the maximum punishment authorized for re-
spondent’s original offense is not the Guidelines range, but the maximum
statutory sentence. See 18 U.S.C. §81703(a), 3553(b), 3559(a)(4), and
3581(b)(4). In respondent’s case, the punishment authorized for his origi-
nal offense is therefore exactly equal to the punishment authorized for his
probation violation—five years’ imprisonment. See §1703(a). Second,
Congress provided for equally harsh revocation sentences in the subsec-
tions preceding and following §3565(a). By allowing sentencing courts to
impose “any other sentence that was available . . . at the time of the initial
sentencing,” §§3565(a)(2) and (b), Congress authorized these courts to
impose the maximum statutory sentence upon revocation of probation.
Thus, if respondent’s probation had been revoked pursuant to §§3565(a)(2)
or (b), he would have faced the same maximum revocation sentence he
faces under §3565(a)—five years’ imprisonment.
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which point in the Guidelines range should serve as the basis
for calculating a revocation sentence. After describing the
four possible reference points within the range, the Court
selects the maximum available sentence. It rejects select-
ing a point in the middle of the available range, because to
do so “would be purely arbitrary.” Amnte, at 55. Yet the
Court does not explain why choosing the top end of the range
is any less arbitrary, or any more “sensible,” than picking a
point in the middle of the range. Indeed, the Court’s selec-
tion smacks of awarding a consolation prize to the Govern-
ment simply out of concern that the Government was mistak-
enly done out of victory in the main event. And choosing
the maximum possible sentence under the Guidelines hardly
seems consistent with the rule of lenity which the Court pur-
ports to apply.®

A straightforward reading of §3565(a) creates no similar
uncertainty. Because I think the language of §3565(a) is
clear, I would apply it. Accordingly, I would reverse the
Court of Appeals.

9The Government suggests that if “original sentence” does not refer to
the sentence of probation imposed, then it might just as readily refer to
the statutory sentence. The Court rejects this suggestion because impos-
ing the maximum statutory sentence would require an upward departure
from the Guidelines range, and probation “is a most unlikely prospect” in
any case involving an upward departure. Ante, at 56, n. 14. Thus, ac-
cording to the Court, it “makes scant sense” to assume that “original sen-
tence” is the statutory maximum sentence. Ibid. By the same reason-
ing, however, it makes little sense to assume that the maximum Guidelines
sentence is the “original sentence,” as probation is an “unlikely prospect”
in any case where a defendant would otherwise receive the maximum
available sentence under the Guidelines. Indeed, if the plausibility of the
potential sentence is the Court’s guide, one would think the Court would
choose the bottom of the Guidelines range as its benchmark.
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Petitioner Powell was arrested on November 3, 1989, for felony child
abuse. Not until November 7, however, did a Magistrate find probable
cause to hold him for a preliminary hearing. The child in question sub-
sequently died of her injuries, and Powell was charged additionally with
her murder. At the trial, the state prosecutor presented prejudicial
statements Powell had made to the police on November 7. The jury
found him guilty and sentenced him to death. On appeal, the Nevada
Supreme Court, sua sponte, raised the question whether the 4-day delay
in judicial confirmation of probable cause violated the Fourth Amend-
ment, in view of County of Riverside v. McLaughlin, 500 U. S. 44, which
held that a judicial probable-cause determination must generally be
made within 48 hours of a warrantless arrest, and that, absent extraordi-
nary circumstances, a longer delay is unconstitutional. The state court
decided that McLaughlin was inapplicable to Powell’s case, because his
prosecution commenced prior to the rendition of that decision.

Held: The Nevada Supreme Court erred in failing to recognize that
McLaughlin’s 48-hour rule must be applied retroactively, for under
Griffith v. Kentucky, 479 U. S. 314, 328, “a . . . rule for the conduct of
criminal prosecutions is to be applied retroactively to all cases, state or
federal, . . . not yet final” when the rule is announced. Although the
4-day delay here was presumptively unreasonable under McLaughlin,
it does not necessarily follow that Powell must be set free or gain other
relief. Several questions remain open for decision on remand, including
the appropriate remedy for a delay in determining probable cause (an
issue not resolved by McLaughlin), the consequence of Powell’s failure
to raise the federal question, and whether introduction at trial of what
Powell said on November 7 was “harmless” in view of a similar, albeit
shorter, statement he made prior to his arrest. Pp. 83-85.

108 Nev. 700, 838 P. 2d 921, vacated and remanded.

GINSBURG, J., delivered the opinion of the Court, in which BLACKMUN,
STEVENS, O’CONNOR, SCALIA, KENNEDY, and SOUTER, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which REENQUIST, C. J., joined,
post, p. 85.

Michael Pescetta argued the cause and filed briefs for
petitioner.
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Dan M. Seaton argued the cause and filed a brief for
respondent.

Miguel A. Estrada argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Days, Assistant Attorney General
Harris, and Deputy Solicitor General Bryson.™

JUSTICE GINSBURG delivered the opinion of the Court.

In Gerstein v. Pugh, 420 U. S. 103 (1975), we held that the
Fourth Amendment’s shield against unreasonable seizures
requires a prompt judicial determination of probable cause
following an arrest made without a warrant and ensuing de-
tention. County of Riverside v. McLaughlin, 500 U. S. 44
(1991), established that “prompt” generally means within 48
hours of the warrantless arrest; absent extraordinary cir-
cumstances, a longer delay violates the Fourth Amendment.
In the case now before us, the Supreme Court of Nevada
stated that McLaughlin does not apply to a prosecution com-
menced prior to the rendition of that decision. We hold that
the Nevada Supreme Court misread this Court’s precedent:
“[A] ... rule for the conduct of criminal prosecutions is to be
applied retroactively to all cases, state or federal, . . . not yet
final” when the rule is announced. Griffith v. Kentucky, 479
U. S. 314, 328 (1987).

*Briefs of amici curiae urging affirmance were filed for the State of
Utah et al. by Jan Graham, Attorney General of Utah, Carol Clawson,
Solicitor General, and J. Kevin Murphy, Assistant Attorney General,
Grant Woods, Attorney General of Arizona, John M. Bailey, Chief State’s
Attorney of Connecticut, Robert A. Marks, Attorney General of Hawaii,
Larry EchoHawk, Attorney General of Idaho, Robert T. Stephan, Attorney
General of Kansas, Chris Gorman, Attorney General of Kentucky, Richard
P. Ieyoub, Attorney General of Louisiana, Scott Harshbarger, Attorney
General of Massachusetts, Joseph P. Mazurek, Attorney General of Mon-
tana, Fred DeVesa, Attorney General of New Jersey, Susan B. Loving,
Attorney General of Oklahoma, Lee Fisher, Attorney General of Ohio, and
T Travis Medlock, Attorney General of South Carolina; and for the Crimi-
nal Justice Legal Foundation by Kent S. Scheidegger.
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Petitioner Kitrich Powell was arrested on Friday, Novem-
ber 3, 1989, for felony child abuse of his girlfriend’s 4-year-
old daughter, in violation of Nev. Rev. Stat. §200.508 (1991).
That afternoon, the arresting officer prepared a sworn decla-
ration describing the cause for and circumstances of the ar-
rest. Not until November 7, 1989, however, did a Magis-
trate find probable cause to hold Powell for a preliminary
hearing. That same day, November 7, Powell made state-
ments to the police, prejudicial to him, which the prosecutor
later presented at Powell’s trial. Powell was not personally
brought before a Magistrate until November 13, 1989. By
that time, the child had died of her injuries, and Powell was
charged additionally with her murder.

A jury found Powell guilty of first-degree murder and, fol-
lowing a penalty hearing, sentenced him to death. On ap-
peal to the Nevada Supreme Court, Powell argued that the
State had violated Nevada’s “initial appearance” statute by
failing to bring him before a magistrate within 72 hours, and
that his conviction should therefore be reversed.

The Nevada statute governing appearances before a mag-
istrate provides:

“If an arrested person is not brought before a magis-
trate within 72 hours after arrest, excluding nonjudicial
days, the magistrate:

“(a) Shall give the prosecuting attorney an opportu-
nity to explain the circumstances leading to the delay;
and

“(b) May release the arrested person if he determines
that the person was not brought before a magistrate with-
out unnecessary delay.” Nev. Rev. Stat. §171.178(3)
(1991).

Powell emphasized that 10 days had elapsed between his ar-
rest on November 3, 1989, and his November 13 initial ap-
pearance before a Magistrate. In view of the incriminating
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statements he made on November 7, Powell contended, the
unlawful delay was prejudicial to him. Under Nevada law,
Powell asserted, vindication of his right to a speedy first
appearance required that his conviction be reversed, and
that he be set free. Appellant’s Opening Brief in No. 22348
(New.), p. 85.

The district attorney maintained before the Nevada Su-
preme Court that there had been no fatal violation of Neva-
da’s initial appearance statute. First, the district attorney
urged, the confirmation of probable cause by a Magistrate on
November 7 occurred within 72 hours of the November 3
arrest (excluding the intervening weekend). This probable-
cause finding, the district attorney contended, satisfied the
72-hour prescription of Nev. Rev. Stat. §171.178. In any
event, the district attorney continued, under Nevada law, an
accused waives his right to a speedy arraignment when he
voluntarily waives his right to remain silent and his right to
counsel. Powell did so, the district attorney said, when he
made his November 7 statements, after he was read his M-
randa rights and waived those rights. See Respondent’s
Answering Brief in No. 22348 (Nev.), pp. 56-60. In reply,
Powell vigorously contested the district attorney’s portrayal
of the probable-cause determination as tantamount to an ini-
tial appearance sufficient to satisfy Nev. Rev. Stat. § 171.178’s
72-hour prescription. Powell pointed out that he “was
neither present [nJor advised of the magistrate’s finding.”
Appellant’s Reply Brief in No. 22348 (Nev.), p. 1.

The Nevada Supreme Court concluded, in accord with the
district attorney’s assertion, that Powell had waived his
right under state law to a speedy arraignment. 108 Nev.
700, 705, 838 P. 2d 921, 924-925 (1992). If the Nevada Su-
preme Court had confined the decision to that point, its opin-
ion would have resolved no federal issue. But the Nevada
Supreme Court said more. Perhaps in response to the dis-
trict attorney’s contention that the Magistrate’s November 7
probable-cause notation satisfied Nev. Rev. Stat. §171.178 (a
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contention the State now disavows), the Nevada Supreme
Court, sua sponte, raised a federal concern. That court de-
toured from its state-law analysis to inquire whether the No-
vember 3 to November 7, 1989, delay in judicial confirmation
of probable cause violated the Fourth Amendment under this
Court’s precedents.

County of Riverside v. McLaughlin, 500 U. S. 44 (1991),
the Nevada Supreme Court recognized, made specific the
probable-cause promptness requirement of Gerstein v. Pugh,
420 U. S. 103 (1975); McLaughlin instructed that a delay ex-
ceeding 48 hours presumptively violates the Fourth Amend-
ment. Merging the speedy initial appearance required by
Nevada statute and the prompt probable-cause determina-
tion required by the Fourth Amendment, the Nevada Su-
preme Court declared: “The McLaughlin case renders [Nev.
Rev. Stat. § ]171.178(3) unconstitutional insofar [as] it permits
an initial appearance up to seventy-two hours after arrest
and instructs that non-judicial days be excluded from the cal-
culation of those hours.” 108 Nev., at 705, 838 P. 2d, at 924.
While instructing that, henceforth, probable-cause determi-
nations be made within 48 hours of a suspect’s arrest, the
Nevada Supreme Court held McLaughlin inapplicable “to
the case at hand,” because that recent precedent postdated
Powell’s arrest. 108 Nev.,, at 705, n. 1, 838 P. 2d, at 924, n. 1.
McLaughlin announced a new rule, the Nevada Supreme
Court observed, and therefore need not be applied retroac-
tively. 108 Nev., at 705, n. 1, 838 P. 2d, at 924, n. 1.

Powell petitioned for our review raising the question
whether a state court may decline to apply a recently ren-
dered Fourth Amendment decision of this Court to a case
pending on direct appeal. We granted certiorari, 510 U. S.
811 (1993), and now reject the state court’s prospectivity
declaration.

II

Powell’s arrest was not validated by a magistrate until
four days elapsed. That delay was presumptively unreason-
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able under McLaughlin’s 48-hour rule. The State so con-
cedes. Appellee’s Answer to Petition for Rehearing in No.
22348 (Nev.), p. 7; Tr. of Oral Arg. 28. The State further
concedes that the Nevada Supreme Court’s retroactivity
analysis was incorrect. See ibid. We held in Griffith v.
Kentucky, 479 U. S., at 328, that “a new rule for the conduct
of eriminal prosecutions is to be applied retroactively to all
cases, state or federal, pending on direct review or not yet
final.” Griffith stressed two points. First, “the nature of
judicial review . . . precludes us from ‘[slimply fishing one
case from the stream of appellate review, using it as a vehicle
for pronouncing new constitutional standards, and then per-
mitting a stream of similar cases subsequently to flow by
unaffected by that new rule.”” Id., at 323 (quoting Mackey
v. United States, 401 U. S. 667, 679 (1971) (Harlan, J., con-
curring in judgment)). Second, “selective application of
new rules violates the principle of treating similarly situated
defendants the same.” Griffith, supra, at 323. Assuming,
arguendo, that the 48-hour presumption announced in Mc-
Laughlin qualifies as a “new rule,” cf. Teague v. Lane, 489
U. S. 288, 299-310 (1989), Griffith nonetheless entitles Powell
to rely on McLaughlin for this simple reason: Powell’s con-
viction was not final when McLaughlin was announced.

It does not necessarily follow, however, that Powell must
“be set free,” 108 Nev., at 705, n. 1, 838 P. 2d, at 924, n. 1, or
gain other relief, for several questions remain open for deci-
sion on remand. In particular, the Nevada Supreme Court
has not yet closely considered the appropriate remedy for a
delay in determining probable cause (an issue not resolved
by McLaughlin), or the consequences of Powell’s failure to
raise the federal question, or the district attorney’s argu-
ment that introduction at trial of what Powell said on No-
vember 7, 1989, was “harmless” in view of a similar, albeit
shorter, statement Powell made on November 3, prior to his
arrest. See Brief for Respondent 22. Expressing no opin-
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ion on these issues,* we hold only that the Nevada Supreme
Court erred in failing to recognize that Griffith v. Kentucky
calls for retroactive application of McLaughlin’s 48-hour

rule.
ES ES ES

For the reasons stated, the judgment of the Nevada
Supreme Court is vacated, and the case is remanded for
further proceedings not inconsistent with this opinion.

It 1s so ordered.

JUSTICE THOMAS, with whom THE CHIEF JUSTICE joins,
dissenting.

After concluding that the Nevada Supreme Court erred by
failing to follow our decision in Griffith v. Kentucky, 479 U. S.

*JUSTICE THOMAS would reach out and decide the first of these ques-
tions, though it is not presented in the petition for review. He would rule
inappropriate “suppression of [Powell’s November 7] statement . . . be-
cause the statement was not a product of the McLaughlin violation.”
Post, at 89. It is “settled law,” he maintains, post, at 88, that if probable
cause in fact existed for Powell’s detention, then McLaughlin’'s 48-hour
rule, though violated, triggers no suppression remedy. Quite the oppo-
site, JUSTICE THOMAS recognizes, is “settled law” regarding search war-
rants: A court’s postsearch validation of probable cause will not render
the evidence admissible. See Vale v. Louisiana, 399 U. S. 30, 35, 34 (1970)
(absent circumstances justifying a warrantless search, it is “constitutional
error [to] admilt] into evidence the fruits of the illegal search,” “even
though the authorities ha[d] probable cause to conduct it”).

JusTICE THOMAS maintains, however, that our precedents, especially
New York v. Harris, 495 U. S. 14 (1990), already establish that no suppres-
sion is required in Powell’s case. In Harris, we held that violation of the
Fourth Amendment’s rule against warrantless arrests in a dwelling, see
Payton v. New York, 445 U. S. 573 (1980), generally does not lead to the
suppression of a postarrest confession. But Powell does not complain of
police failure to obtain a required arrest warrant. He targets a different
constitutional violation—failure to obtain authorization from a magistrate
for a significant period of pretrial detention. Whether a suppression rem-
edy applies in that setting remains an unresolved question. Because the
issue was not raised, argued, or decided below, we should not settle it here.
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314 (1987), the Court remands this case without deciding
whether the ultimate judgment below, despite the error, was
correct. In my view, the lower court’s judgment upholding
petitioner’s conviction was correct under settled legal princi-
ples, and therefore should be affirmed.

I

The petition for certiorari in this case presented a single
question for review—namely, whether a particular decision
of this Court concerning criminal procedure should apply
retroactively to all cases pending on direct review. This
question was well settled at the time the petition was filed,
and had been since our decision in Griffith, in which we
stated that “a new rule for the conduct of criminal prosecu-
tions is to be applied retroactively to all cases, state or fed-
eral, pending on direct review or not yet final.” 479 U. S,
at 328. The Nevada Supreme Court made a statement to
the contrary in a footnote in its opinion. See infra, at 87.
Notwithstanding this obvious mistake, Griffith’s rule of ret-
roactivity had generated little or no confusion among the
lower courts. In my view, under these circumstances, the
writ was improvidently granted.

According to this Court’s Rule 10.1, “[a] petition for a writ
of certiorari will be granted only when there are special and
important reasons therefor.” Not only were there no spe-
cial or important reasons favoring review in this case, but,
as Justice Stewart once wrote: “The only remarkable thing
about this case is its presence in this Court. For the case
involves no more than the application of well-settled princi-
ples to a familiar situation, and has little significance except
for the [parties].” Butz v. Glover Livestock Commission
Co., 411 U. S. 182, 189 (1973) (dissenting opinion). As the
Court has observed in the past, “it is very important that
we be consistent in not granting the writ of certiorari except
in cases involving principles the settlement of which is of
importance to the public as distinguished from that of the
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parties, and in cases where there is a real and embarrassing
conflict of opinion and authority between the circuit courts
of appeal.” Layne & Bowler Corp. v. Western Well Works,
Inc., 261 U. S. 387, 393 (1923). We make poor use of judicial
resources when, as here, we take a case merely to reaffirm
(without revisiting) settled law. See generally FEstelle v.
Gamble, 429 U. S. 97, 115 (1976) (STEVENS, J., dissenting);
United States v. Shannon, 342 U.S. 288, 294-295 (1952)
(opinion of Frankfurter, J.).

Now that we have invested time and resources in full
briefing and oral argument, however, we must decide how
properly to dispose of the case. The Court vacates and re-
mands because the Nevada Supreme Court erred, not in its
judgment, but rather in its “prospectivity declaration.”
Ante, at 83. The “declaration” to which the Court refers is
the state court’s statement that our decision in County of
Riverside v. McLaughlin, 500 U. S. 44 (1991), does “not apply
retroactively.” 108 Nev. 700, 705, n. 1, 838 P. 2d 921, 924,
n. 1 (1992). The Court correctly rules that McLaughlin
does apply retroactively. See Griffith, supra. Rather than
remanding, I believe that the Court in this instance can and
should definitively resolve the case before us: “Our job ... is
to review judgments, not to edit opinions . ...” Phillips
Petroleum Co. v. Shutts, 472 U. S. 797, 823 (1985) (STEVENS,
J., concurring in part and dissenting in part). See also
K mart Corp. v. Cartier, Inc., 485 U. S. 176, 185 (1988); Black
v. Cutter Laboratories, 351 U. S. 292, 297 (1956).

Of course, when there is a need for further factfinding or
for proceedings best conducted in the lower courts, or where
the ultimate question to be decided depends on debatable
points of law that have not been briefed or argued, we regu-
larly determine that the best course is to remand. See, e. g.,
Pierce v. Underwood, 487 U.S. 552, 574 (1988) (vacating
award of attorney’s fees and remanding for recalculation of
fee award). Those concerns, however, do not require a re-
mand in this case. In defense of the judgment below, re-
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spondent and its amici have properly raised a number of
arguments, see Blum v. Bacon, 457 U. S. 132, 137, n. 5 (1982),
which have been fully briefed. As I explain below, at least
one of those arguments provides a ground for decision that
would require only the application of settled law to the undis-
puted facts in the record before us. Under these circum-
stances, remanding will merely require the needless expendi-
ture of further judicial resources on a claim that lacks merit.

II

While in petitioner’s care on November 2, 1989, 4-year-old
Melea Allen suffered massive head and spinal injuries.
When petitioner took her to the hospital the following day,
November 3, she was comatose and suffering respiratory fail-
ure. Petitioner told doctors and nurses that she had fallen
from his shoulders during play. When emergency room per-
sonnel discovered that Melea also had numerous bruises and
lacerations on her body—injuries that suggested she had
been abused repeatedly—they called the police. Petitioner
spoke to the officers who responded to the call and again
explained that the child’s injuries were the result of an acci-
dental fall.

Several hours later, the police arrested petitioner for child
abuse. Within an hour of the arrest, officers prepared a dec-
laration of arrest that recited the above facts to establish
probable cause. Petitioner was still in custody on Novem-
ber 7, when, after receiving Miranda warnings, he agreed to
give a second statement to the police. He repeated the
same version of events he had given at the hospital before
his arrest, but in slightly more detail. On that same day, a
Magistrate, relying on the facts recited in the declaration of
arrest described above, determined that petitioner’s arrest
had been supported by probable cause. The next day Melea
died, and petitioner was charged with first-degree murder.

Petitioner contends that respondent’s delay in securing a
prompt judicial determination of probable cause to arrest
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him for child abuse violated the rule that a probable-cause
determination must, absent extenuating circumstances, be
made by a judicial officer within 48 hours of a warrantless
arrest. McLaughlin, supra. The McLaughlin error, peti-
tioner argues, required suppression of the custodial state-
ment he made on November 7, which was introduced against
him at trial.

Against that argument, respondent and its amici raise
several contentions: first, that suppression of evidence would
never be an appropriate remedy for a McLaughlin violation;
second, that the statement at issue here was not a product
of the McLaughlin error, or at least that the connection be-
tween the McLaughlin violation and the statement is so at-
tenuated that suppression is not required; third, that sup-
pression is inappropriate under Illinois v. Krull, 480 U. S.
340 (1987), because the officers acted in good-faith reliance
on a state statute that authorized delays of up to 72 hours
(excluding weekends and holidays) in presenting a defendant
to a magistrate; and finally, that even if the statement should
have been suppressed, admitting it at trial was harmless
error. Even assuming, arguendo, that suppression is a
proper remedy for McLaughlin errors, see ante, at 85, n.,
I believe that, on the facts of this case, suppression of peti-
tioner’s statement would not be appropriate because the
statement was not a product of the McLaughlin violation.

Our decisions make clear “that evidence will not be ex-
cluded as ‘fruit’ [of an unlawful act] unless the illegality is at
least the ‘but for’ cause of the discovery of the evidence.”
Segura v. United States, 468 U. S. 796, 815 (1984). As Se-
gura suggests, “but for” causation is a necessary, but not
sufficient, condition for suppression: “[W]e have declined to
adopt a per se or but for rule that would make inadmissible
any evidence . . . which somehow came to light through a
chain of causation that began with a [violation of the Fourth
or Fifth Amendment].” New York v. Harris, 495 U. S. 14, 17
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(1990) (internal quotation marks omitted). See also United
States v. Ceccolint, 435 U. S. 268, 276 (1978).

Contrary to petitioner’s arguments, the violation of
McLaughlin (as opposed to his arrest and custody) bore no
causal relationship whatsoever to his November 7 statement.
The timing of the probable-cause determination would have
affected petitioner’s statement only if a proper hearing at or
before the 48-hour mark would have resulted in a finding of
no probable cause. Yet, as the Magistrate found, the police
had probable cause to suspect petitioner of child abuse, cf.
Illinois v. Gates, 462 U. S. 213 (1983), and there is no sugges-
tion that the delay in securing a determination of probable
cause permitted the police to gather additional evidence to
be presented to the Magistrate. On the contrary, the Magis-
trate based his determination on the facts included in the
declaration of arrest that was completed within an hour of
petitioner’s arrest. Thus, if the probable-cause determina-
tion had been made within 48 hours as required by Mc-
Laughlin, the same information would have been presented,
the same result would have obtained, and none of the circum-
stances of petitioner’s custody would have been altered.

Moreover, it cannot be argued that the McLaughlin error
somehow made petitioner’s custody unlawful and thereby
rendered the statement the product of unlawful custody. Be-
cause the arresting officers had probable cause to arrest peti-
tioner, he was lawfully arrested at the hospital. Cf. Harris,
supra, at 18.1 The presumptively unconstitutional delay in

! The fact that the arrest was supported by probable cause and was not
investigatory in nature fully distinguishes this case from our decisions in
Taylor v. Alabama, 457 U. S. 687 (1982), Brown v. Illinois, 422 U. S. 590
(1975), and Dunaway v. New York, 442 U. S. 200 (1979). Where probable
cause for an arrest is lacking, as it was in each of those cases, evidence
obtained as a result of the Fourth Amendment violation “bear[s] a suffi-
ciently close relationship to the underlying illegality [to require suppres-
sion].” New York v. Harris, 495 U.S. 14, 19 (1990). The presence of
probable cause, by contrast, validates the arrest and attendant custody,
despite “‘technical’ violations of Fourth Amendment rights” that may
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securing a judicial determination of probable cause during a
period of lawful custody did not render that custody illegal.
We have never suggested that lawful custody becomes un-
lawful due to a failure to obtain a prompt judicial finding of
probable cause—that is, probable cause does not disappear
if not judicially determined within 48 hours. Cf. United
States v. Montalvo-Murillo, 495 U. S. 711, 722 (1990) (“[A]
person does not become immune from detention because of
a timing violation”).

In short, the statement does not even meet the threshold
requirement of being a “product” of the McLaughlin viola-
tion.2 Petitioner’s statement, “while the product of an ar-

have occurred during either. Brown, supra, at 611 (Powell, J., concurring
in part). See also Harris, supra, at 18 (holding that even though the
police violated the rule of Payton v. New York, 445 U. S. 573 (1980), by
arresting a suspect in his house without a warrant, the resulting custody
was lawful because the arrest was supported by probable cause, and that
therefore the suspect’s subsequent custodial statement was admissible).

As the Court notes, ante, at 85, n., a different rule applies to search
warrants. In that context, we have insisted that, absent exigent circum-
stances, police officers obtain a search warrant, even if they had probable
cause to conduct the search, see, e. g.,, Coolidge v. New Hampshire, 403
U. 8. 443, 454-455 (1971), and we have required suppression of all fruits
of an unlawful search, unless an exception to the exclusionary rule applies.
See generally Illinois v. Krull, 480 U. S. 340, 347-349 (1987). The same
rule has not been applied to arrests. “[W]hile the Court has expressed a
preference for the use of arrest warrants when feasible, it has never invali-
dated an arrest supported by probable cause solely because the officers
failed to secure a warrant.” Gerstein v. Pugh, 420 U. S. 103, 113 (1975)
(citations omitted). Nor has the Court required suppression of voluntary
custodial statements made after an arrest supported by probable cause
based solely on the officers’ failure to obtain a warrant. See Harris,
supra. Petitioner’s statement was the product of his arrest and custody,
and there is no reason to think that the rules we have developed in the
search warrant context should apply in this case.

2Thus, conventional attenuation principles are inapplicable in this case,
for as we pointed out in Harris, “attenuation analysis is only appropriate
where, as a threshold matter, courts determine that ‘the challenged evi-
dence is in some sense the product of illegal governmental activity.”” 495
U. 8., at 19 (quoting United States v. Crews, 445 U. S. 463, 471 (1980)).



92 POWELL v. NEVADA

THOMAS, J., dissenting

rest and being in custody, was not the fruit of the fact” that
a judicial determination of probable cause was not made
within the 48-hour period mandated by McLaughlin. Har-
ris, supra, at 20. Under these circumstances, suppression
is not warranted under our precedents.

* * *

For the foregoing reasons, the judgment below should be
affirmed.
I respectfully dissent.
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OREGON WASTE SYSTEMS, INC. v. DEPARTMENT
OF ENVIRONMENTAL QUALITY OF THE
STATE OF OREGON ET AL.
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Oregon imposes a $2.25 per ton surcharge on the in-state disposal of solid
waste generated in other States and an $0.85 per ton fee on the disposal
of waste generated within Oregon. Petitioners sought review of the
out-of-state surcharge in the State Court of Appeals, challenging the
administrative rule establishing the surcharge and its enabling statutes
under, inter alia, the Commerce Clause. The court upheld the statutes
and rule, and the State Supreme Court affirmed. Despite the Oregon
statutes’ explicit reference to out-of-state waste’s geographical location,
the court reasoned, the surcharge’s express nexus to actual costs in-
curred by state and local government rendered it a facially constitu-
tional “compensatory fee.”

Held: Oregon’s surcharge is facially invalid under the negative Commerce
Clause. Pp. 98-108.

(@) The first step in analyzing a law under the negative Commerce
Clause is to determine whether it discriminates against, or regulates
evenhandedly with only incidental effects on, interstate commerce. If
the restriction is discriminatory—i. e., favors in-state economic interests
over their out-of-state counterparts—it is virtually per se invalid. By
contrast, nondiscriminatory regulations are valid unless the burden
imposed on interstate commerce is “clearly excessive in relation to the
putative local benefits.” Pike v. Bruce Church, Inc., 397 U. S. 137, 142.
Oregon’s surcharge is obviously discriminatory on its face. It subjects
waste from other States to a fee almost three times greater than the
charge imposed on in-state waste, and the statutory determinant for
whether the fee applies is whether or not the waste was generated out
of state. The alleged compensatory aim of the surcharge has no bear-
ing on whether it is facially discriminatory. See Chemical Waste Man-
agement, Inc. v. Hunt, 504 U. S. 334, 340-341. Pp. 98-100.

(b) Because the surcharge is discriminatory, the virtually per se rule
of invalidity—not the Pike balancing test—provides the proper legal

*Together with No. 93-108, Columbia Resource Co. v. Environmental
Quality Commission of the State of Oregon, also on certiorari to the
same court.
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standard for these cases. Thus, the surcharge must be invalidated un-
less respondents can show that it advances a legitimate local purpose
that cannot be adequately served by reasonable nondiscriminatory alter-
natives. Neither of respondents’ justifications passes strict scrutiny.
For the surcharge to be justified as a “compensatory tax” necessary to
make shippers of out-of-state waste pay their “fair share” of disposal
costs, it must be the rough equivalent of an identifiable and substantially
similar surcharge on intrastate commerce. However, respondents have
failed to identify a specific charge on intrastate commerce equal to or
exceeding the surcharge; the $0.85 per ton fee on in-state waste is only
about one-third of the challenged surcharge. Even assuming that vari-
ous other means of general taxation, such as state income taxes, could
serve as a roughly equivalent intrastate burden, respondents’ argument
fails because the levies are not imposed on substantially equivalent
events: Taxes on earning income and utilizing Oregon landfills are en-
tirely different kinds of taxes. Nor can the surcharge be justified by
respondents’ argument that Oregon has a valid interest in spreading the
costs of the disposal of Oregon waste, but not out-of-state waste, to all
Oregonians. Because Oregon’s scheme necessarily results in shippers
of out-of-state waste bearing the full costs of disposal with shippers of
Oregon waste bearing less than the full cost, it necessarily incorporates
an illegitimate protectionist objective. Wyoming v. Oklahoma, 502
U. S. 437,454. Recharacterizing the surcharge as “resource protection-
ism”—discouraging the importation of out-of-state waste in order to
conserve more landfill space for in-state waste—hardly advances re-
spondents’ cause. A State may not accord its own inhabitants a pre-
ferred right of access over consumers in other States to its natural re-
sources. Philadelphia v. New Jersey, 437 U. S. 617, 627. Sporhase v.
Nebraska ex rel. Douglas, 458 U. S. 941, distinguished. Pp. 100-107.

316 Ore. 99, 849 P. 2d 500, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, ScCALIA, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
REnNqQuisT, C. J, filed a dissenting opinion, in which BLACKMUN, J.,
joined, post, p. 108.

Andrew J. Pincus argued the cause for petitioners in both
cases. With him on the briefs for petitioners in No. 93-70
were James E. Benedict and J. Laurence Cable. John Di-
Lorenzo, Jr., filed briefs for petitioner in No. 93-108.

Thomas A. Balmer, Deputy Attorney General of Oregon,
argued the cause for respondents in both cases. With him
on the brief were Theodore R. Kulongoski, Attorney Gen-
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eral, Virginia L. Linder, Solicitor General, and Michael D.
Reynolds, Assistant Solicitor General.T

JUSTICE THOMAS delivered the opinion of the Court.

Two Terms ago, in Chemical Waste Management, Inc. v.
Humnt, 504 U. S. 334 (1992), we held that the negative Com-
merce Clause prohibited Alabama from imposing a higher
fee on the disposal in Alabama landfills of hazardous waste
from other States than on the disposal of identical waste
from Alabama. In reaching that conclusion, however, we
left open the possibility that such a differential surcharge
might be valid if based on the costs of disposing of waste
from other States. Id., at 346, n. 9. Today, we must decide
whether Oregon’s purportedly cost-based surcharge on the
in-state disposal of solid waste generated in other States
violates the Commerce Clause.

I

Like other States, Oregon comprehensively regulates the
disposal of solid wastes within its borders.! Respondent

TA brief of amici curiae urging affirmance was filed for the State of
Indiana et al. by Pamela Carter, Attorney General of Indiana, and Arend
J. Abel, Matthew R. Gutwein, and Myra P. Spicker, Deputy Attorneys
General, and by the Attorneys General for their respective States as
follows: Winston Bryant of Arkansas, Robert A. Butterworth of Florida,
Chris Gorman of Kentucky, Michael E. Carpenter of Maine, Mike Moore
of Mississippi, Joseph P. Mazurek of Montana, Lee Fisher of Ohio, Susan
B. Loving of Oklahoma, Ernest D. Preate, Jr., of Pennsylvania, T. Travis
Medlock of South Carolina, Mark Barnett of South Dakota, Joseph B.
Meyer of Wyoming, and James E. Doyle of Wisconsin.

10regon defines “solid wastes” as “all putrescible and nonputrescible
wastes, including but not limited to garbage, rubbish, refuse, ashes, waste
paper and cardboard; sewage sludge, septic tank and cesspool pumpings or
other sludge; commercial, industrial, demolition and construction wastes;
discarded or abandoned vehicles or parts thereof; discarded home and
industrial appliances; manure, vegetable or animal solid and semisolid
wastes, dead animals, infectious waste . . . and other wastes.” Ore. Rev.
Stat. §459.005(27) (1991). Hazardous wastes are not considered solid
wastes. §459.005(27)(a).
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Oregon Department of Environmental Quality oversees the
State’s regulatory scheme by developing and executing plans
for the management, reduction, and recycling of solid wastes.
To fund these and related activities, Oregon levies a wide
range of fees on landfill operators. See, e. g., Ore. Rev. Stat.
§§459.235(3), 459.310 (1991). In 1989, the Oregon Legisla-
ture imposed an additional fee, called a “surcharge,” on
“every person who disposes of solid waste generated out-of-
state in a disposal site or regional disposal site.” §459.297(1)
(effective Jan. 1, 1991). The amount of that surcharge was
left to respondent Environmental Quality Commission (Com-
mission) to determine through rulemaking, but the legisla-
ture did require that the resulting surcharge “be based on
the costs to the State of Oregon and its political subdivisions
of disposing of solid waste generated out-of-state which are
not otherwise paid for” under specified statutes. §459.298.
At the conclusion of the rulemaking process, the Commission
set the surcharge on out-of-state waste at $2.25 per ton.
Ore. Admin. Rule 340-97-120(7) (Sept. 1993).

In conjunction with the out-of-state surcharge, the legisla-
ture imposed a fee on the in-state disposal of waste gener-
ated within Oregon. See Ore. Rev. Stat. §§459A.110(1), (5)
(1991). The in-state fee, capped by statute at $0.85 per ton
(originally $0.50 per ton), is considerably lower than the fee
imposed on waste from other States. §§459A.110(5) and
459A.115. Subsequently, the legislature conditionally ex-
tended the $0.85 per ton fee to out-of-state waste, in addition
to the $2.25 per ton surcharge, §459A.110(6), with the pro-
viso that if the surcharge survived judicial challenge, the
$0.85 per ton fee would again be limited to in-state waste.
1991 Ore. Laws, ch. 385, §§91-92.2

2 As a result, shippers of out-of-state solid waste currently are being
charged $3.10 per ton to dispose of such waste in Oregon landfills, as com-
pared to the $0.85 per ton fee charged to dispose of Oregon waste in those
same landfills. We refer hereinafter only to the $2.25 surcharge, because
the $0.85 per ton fee, which will be refunded to shippers of out-of-state
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The anticipated court challenge was not long in coming.
Petitioners, Oregon Waste Systems, Inc. (Oregon Waste),
and Columbia Resource Company (CRC), joined by Gilliam
County, Oregon, sought expedited review of the out-of-state
surcharge in the Oregon Court of Appeals. Oregon Waste
owns and operates a solid waste landfill in Gilliam County, at
which it accepts for final disposal solid waste generated in
Oregon and in other States. CRC, pursuant to a 20-year
contract with Clark County, in neighboring Washington
State, transports solid waste via barge from Clark County
to a landfill in Morrow County, Oregon. Petitioners chal-
lenged the administrative rule establishing the out-of-state
surcharge and its enabling statutes under both state law and
the Commerce Clause of the United States Constitution.
The Oregon Court of Appeals upheld the statutes and rule.
Gilliam County v. Department of Environmental Quality,
114 Ore. App. 369, 837 P. 2d 965 (1992).

The State Supreme Court affirmed. Gilliam County v.
Department of Environmental Quality of Oregon, 316 Ore.
99, 849 P. 2d 500 (1993). As to the Commerce Clause, the
court recognized that the Oregon surcharge resembled the
Alabama fee invalidated in Chemical Waste Management,
Inc. v. Hunt, 504 U. S. 334 (1992), in that both prescribed
higher fees for the disposal of waste from other States. Nev-
ertheless, the court viewed the similarity as superficial only.
Despite the explicit reference in §459.297(1) to out-of-state
waste’s geographic origin, the court reasoned, the Oregon
surcharge is not facially discriminatory “[blecause of [its] ex-
press nexus to actual costs incurred [by state and local gov-
ernment].” 316 Ore., at 112, 849 P. 2d, at 508. That nexus
distinguished Chemical Waste, supra, by rendering the sur-
charge a “compensatory fee,” which the court viewed as
“prima facie reasonable,” that is to say, facially constitu-
tional. 316 Ore., at 112, 849 P. 2d, at 508. The court read

waste if the surcharge is upheld, 1991 Ore. Laws, ch. 385, §92, is not chal-
lenged here.
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our case law as invalidating compensatory fees only if they
are “‘manifestly disproportionate to the services rendered.””
Ibid. (quoting Clark v. Paul Gray, Inc., 306 U.S. 583, 599
(1939)). Because Oregon law restricts the scope of judicial
review in expedited proceedings to deciding the facial legal-
ity of administrative rules and the statutes underlying them,
Ore. Rev. Stat. §183.400 (1991), the Oregon court deemed
itself precluded from deciding the factual question whether
the surcharge on out-of-state waste was disproportionate.
316 Ore., at 112, 849 P. 2d, at 508.

We granted certiorari, 509 U. S. 953 (1993), because the
decision below conflicted with a recent decision of the United
States Court of Appeals for the Seventh Circuit.? We now
reverse.

II
The Commerce Clause provides that “[t]he Congress shall
have Power . . . [tJo regulate Commerce . . . among the sev-

eral States.” Art. I, §8, cl. 3. Though phrased as a grant
of regulatory power to Congress, the Clause has long been
understood to have a “negative” aspect that denies the
States the power unjustifiably to discriminate against or bur-
den the interstate flow of articles of commerce. See, e. g,
Wyoming v. Oklahoma, 502 U. S. 437, 454 (1992); Welton v.
Missouri, 91 U.S. 275 (1876). The Framers granted Con-
gress plenary authority over interstate commerce in “the
conviction that in order to succeed, the new Union would
have to avoid the tendencies toward economic Balkanization
that had plagued relations among the Colonies and later
among the States under the Articles of Confederation.”
Hughes v. Oklahoma, 441 U.S. 322, 325-326 (1979). See
generally The Federalist No. 42 (J. Madison). “This princi-
ple that our economic unit is the Nation, which alone has the
gamut of powers necessary to control of the economy, . . . has

3 Government Suppliers Consolidating Servs., Inc. v. Bayh, 975 F. 2d
1267 (1992), cert. denied, 506 U. S. 1053 (1993).
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as its corollary that the states are not separable economic
units.” H. P. Hood & Somns, Inc. v. Du Mond, 336 U. S. 525,
537-538 (1949).

Consistent with these principles, we have held that the first
step in analyzing any law subject to judicial serutiny under
the negative Commerce Clause is to determine whether it
“regulates evenhandedly with only ‘incidental’ effects on in-
terstate commerce, or discriminates against interstate com-
merce.” Hughes, supra, at 336. See also Chemical Waste,
504 U. S., at 340-341. As we use the term here, “discrimina-
tion” simply means differential treatment of in-state and
out-of-state economic interests that benefits the former and
burdens the latter. If a restriction on commerce is discrimi-
natory, it is virtually per se invalid. Id., at 344, n. 6. See
also Philadelphia v. New Jersey, 437 U. S. 617, 624 (1978).
By contrast, nondiscriminatory regulations that have only
incidental effects on interstate commerce are valid unless
“the burden imposed on such commerce is clearly excessive
in relation to the putative local benefits.” Pike v. Bruce
Church, Inc., 397 U. S. 137, 142 (1970).

In Chemical Waste, we easily found Alabama’s surcharge
on hazardous waste from other States to be facially discrimi-
natory because it imposed a higher fee on the disposal of
out-of-state waste than on the disposal of identical in-state
waste. 504 U.S., at 342. We deem it equally obvious here
that Oregon’s $2.25 per ton surcharge is discriminatory on
its face. The surcharge subjects waste from other States to
a fee almost three times greater than the $0.85 per ton
charge imposed on solid in-state waste. The statutory
determinant for which fee applies to any particular ship-
ment of solid waste to an Oregon landfill is whether or not
the waste was “generated out-of-state.” Ore. Rev. Stat.
§459.297(1) (1991). It is well established, however, that a
law is discriminatory if it “‘tax[es] a transaction or incident
more heavily when it crosses state lines than when it occurs
entirely within the State.”” Chemical Waste, supra, at 342
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(quoting Armco Inc. v. Hardesty, 467 U. S. 638, 642 (1984)).
See also American Trucking Assns., Inc. v. Scheiner, 483
U. S. 266, 286 (1987).4

Respondents argue, and the Oregon Supreme Court held,
that the statutory nexus between the surcharge and “the
[otherwise uncompensated] costs to the State of Oregon and
its political subdivisions of disposing of solid waste generated
out-of-state,” Ore. Rev. Stat. §459.298 (1991), necessarily
precludes a finding that the surcharge is discriminatory. We
find respondents’ narrow focus on Oregon’s compensatory
aim to be foreclosed by our precedents. As we reiterated
in Chemical Waste, the purpose of, or justification for, a law
has no bearing on whether it is facially discriminatory. See
504 U. S., at 340-341. See also Philadelphia, supra, at 626.
Consequently, even if the surcharge merely recoups the costs
of disposing of out-of-state waste in Oregon, the fact remains
that the differential charge favors shippers of Oregon waste
over their counterparts handling waste generated in other
States. In making that geographic distinction, the sur-
charge patently discriminates against interstate commerce.

II1

Because the Oregon surcharge is discriminatory, the virtu-
ally per se rule of invalidity provides the proper legal stand-
ard here, not the Pike balancing test. As a result, the sur-
charge must be invalidated unless respondents can “sho[w]

4The dissent argues that the $2.25 per ton surcharge is so minimal in
amount that it cannot be considered discriminatory, even though the sur-
charge expressly applies only to waste generated in other States. Post,
at 115. The dissent does not attempt to reconcile that novel understand-
ing of discrimination with our precedents, which clearly establish that the
degree of a differential burden or charge on interstate commerce “meas-
ures only the extent of the discrimination” and “is of no relevance to the
determination whether a State has discriminated against interstate com-
merce.” Wyoming v. Oklahoma, 502 U. S. 437, 455 (1992). See also, e. g.,
Maryland v. Louwisiana, 451 U. S. 725, 760 (1981) (“We need not know how
unequal [a] [t]ax is before concluding that it . . . discriminates”).
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that it advances a legitimate local purpose that cannot be
adequately served by reasonable nondiscriminatory alterna-
tives.” New Energy Co. of Ind. v. Limbach, 486 U. S. 269,
278 (1988). See also Chemical Waste, supra, at 342-343.
Our cases require that justifications for discriminatory
restrictions on commerce pass the “strictest scrutiny.”
Hughes, 441 U. S., at 337. The State’s burden of justification
is so heavy that “facial discrimination by itself may be a fatal
defect.” Ibid. See also Westinghouse Elec. Corp. v. Tully,
466 U. S. 388, 406-407 (1984); Maryland v. Louisiana, 451
U. S. 725, 759-760 (1981).

At the outset, we note two justifications that respondents
have not presented. No claim has been made that the dis-
posal of waste from other States imposes higher costs on
Oregon and its political subdivisions than the disposal of in-
state waste.” Also, respondents have not offered any safety
or health reason unique to nonhazardous waste from other
States for discouraging the flow of such waste into Oregon.
Cf. Maine v. Taylor, 477 U. S. 131 (1986) (upholding ban on
importation of out-of-state baitfish into Maine because such
baitfish were subject to parasites completely foreign to
Maine baitfish). Consequently, respondents must come for-
ward with other legitimate reasons to subject waste from
other States to a higher charge than is levied against waste
from Oregon.

5In fact, the Commission fixed the $2.25 per ton cost of disposing of solid
waste in Oregon landfills without reference to the origin of the waste, 3
Record 665-690, and Oregon’s economic consultant recognized that the per
ton costs are the same for both in-state and out-of-state waste. Id., at
731-732, 744. Of course, if out-of-state waste did impose higher costs on
Oregon than in-state waste, Oregon could recover the increased cost
through a differential charge on out-of-state waste, for then there would
be a “reason, apart from its origin, why solid waste coming from outside
the [State] should be treated differently.” Fort Gratiot Sanitary Land-
fill, Inc. v. Michigan Dept. of Natural Resources, 504 U. S. 353, 361 (1992).
Cf. Mullaney v. Anderson, 342 U. S. 415, 417 (1952); Toomer v. Witsell,
334 U. S. 385, 399 (1948).
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Respondents offer two such reasons, each of which we

address below.
A

Respondents’ principal defense of the higher surcharge on
out-of-state waste is that it is a “compensatory tax” neces-
sary to make shippers of such waste pay their “fair share” of
the costs imposed on Oregon by the disposal of their waste
in the State. In Chemical Waste we noted the possibility
that such an argument might justify a discriminatory sur-
charge or tax on out-of-state waste. See 504 U. S., at 346,
n. 9. In making that observation, we implicitly recognized
the settled principle that interstate commerce may be made
to “‘pay its way.”” Complete Auto Transit, Inc. v. Brady,
430 U. S. 274, 281 (1977). See also Maryland, supra, at 754.
“It was not the purpose of the commerce clause to relieve
those engaged in interstate commerce from their just share
of state tax burden([s].” Western Live Stock v. Bureau of
Revenue, 303 U. S. 250, 254 (1938). See also Henneford v.
Silas Mason Co., 300 U. S. 577 (1937). Nevertheless, one of
the central purposes of the Clause was to prevent States
from “exacting more than a just share” from interstate com-
merce. Department of Revenue of Wash. v. Association of
Wash. Stevedoring Cos., 435 U. S. 734, 748 (1978) (emphasis
added). See also Northwestern States Portland Cement Co.
v. Minnesota, 358 U. S. 450, 462 (1959).

At least since our decision in Hinson v. Lott, 8 Wall. 148
(1869), these principles have found expression in the “com-
pensatory” or “complementary” tax doctrine. Though our
cases sometimes discuss the concept of the compensatory tax
as if it were a doctrine unto itself, it is merely a specific
way of justifying a facially discriminatory tax as achieving
a legitimate local purpose that cannot be achieved through
nondiscriminatory means. See Chemical Waste, supra, at
346, n. 9 (referring to the compensatory tax doctrine as a
“justif[ication]” for a facially discriminatory tax). Under
that doctrine, a facially discriminatory tax that imposes on



Cite as: 511 U. S. 93 (1994) 103

Opinion of the Court

interstate commerce the rough equivalent of an identifiable
and “substantially similar” tax on intrastate commerce does
not offend the negative Commerce Clause. Maryland,
supra, at 758-759. See also Tyler Pipe Industries, Inc. v.
Washington State Dept. of Revenue, 483 U. S. 232, 242-243
(1987); Armeco, 467 U. S., at 643.

To justify a charge on interstate commerce as a compensa-
tory tax, a State must, as a threshold matter, “identif[y] . . .
the [intrastate tax] burden for which the State is attempt-
ing to compensate.” Maryland, supra, at 758. Once that
burden has been identified, the tax on interstate commerce
must be shown roughly to approximate—but not exceed—
the amount of the tax on intrastate commerce. See, e.g.,
Alaska v. Arctic Maid, 366 U. S. 199, 204-205 (1961). Fi-
nally, the events on which the interstate and intrastate taxes
are imposed must be “substantially equivalent”; that is, they
must be sufficiently similar in substance to serve as mutually
exclusive “prox[ies]” for each other. Armeco, supra, at 643.
As Justice Cardozo explained for the Court in Henneford,
under a truly compensatory tax scheme “the stranger from
afar is subject to no greater burdens as a consequence of
ownership than the dweller within the gates. The one pays
upon one activity or incident, and the other upon another,
but the sum is the same when the reckoning is closed.” 300
U.S., at 584.5

6The Oregon Supreme Court, though terming the out-of-state surcharge
a “compensatory fee,” relied for its legal standard on our “user fee” cases.
See 316 Ore. 99, 112, 849 P. 2d 500, 508 (1993) (citing, for example,
Evansville-Vanderburgh Airport Authority Dist. v. Delta Airlines, Inc.,
405 U. S. 707 (1972), and Clark v. Paul Gray, Inc., 306 U. S. 583 (1939)).
The compensatory tax cases cited in the text, rather than the user fee
cases, are controlling here, as the latter apply only to “charge[s] imposed
by the State for the use of state-owned or state-provided transportation
or other facilities and services.” Commonwealth Edison Co. v. Montana,
453 U. S. 609, 621 (1981). Because it is undisputed that, as in Chemical
Waste, the landfills in question are owned by private entities, including
Oregon Waste, the out-of-state surcharge is plainly not a user fee. Nev-
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Although it is often no mean feat to determine whether a
challenged tax is a compensatory tax, we have little difficulty
concluding that the Oregon surcharge is not such a tax. Or-
egon does not impose a specific charge of at least $2.25 per
ton on shippers of waste generated in Oregon, for which the
out-of-state surcharge might be considered compensatory.
In fact, the only analogous charge on the disposal of Oregon
waste is $0.85 per ton, approximately one-third of the
amount imposed on waste from other States. See Ore. Rev.
Stat. §§459A.110(5), 459A.115 (1991). Respondents’ failure
to identify a specific charge on intrastate commerce equal
to or exceeding the surcharge is fatal to their claim. See
Maryland, 451 U. S., at 758.

Respondents argue that, despite the absence of a specific
$2.25 per ton charge on in-state waste, intrastate commerce
does pay its share of the costs underlying the surcharge
through general taxation.” Whether or not that is true is
difficult to determine, as “[general] tax payments are re-
ceived for the general purposes of the [government], and are,
upon proper receipt, lost in the general revenues.” Flast v.
Cohen, 392 U. S. 83, 128 (1968) (Harlan, J., dissenting). Even
assuming, however, that various other means of general tax-
ation, such as income taxes, could serve as an identifiable
intrastate burden roughly equivalent to the out-of-state sur-
charge, respondents’ compensatory tax argument fails be-
cause the in-state and out-of-state levies are not imposed on
substantially equivalent events.

ertheless, even if the surcharge could somehow be viewed as a user fee,
it could not be sustained as such, given that it discriminates against inter-
state commerce. See Evansville, supra, at 717, Guy v. Baltimore, 100
U. S. 434 (1880). Cf. Northwest Airlines, Inc. v. County of Kent, 510 U. S.
355, 369 (1994) (A user fee is valid only to the extent it “does not discrimi-
nate against interstate commerce”).

“We would note that respondents, like the dissent, post, at 112, ignore
the fact that shippers of waste from other States in all likelihood pay
income taxes in other States, a portion of which might well be used to
pay for waste reduction activities in those States.
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The prototypical example of substantially equivalent tax-
able events is the sale and use of articles of trade. See Hen-
neford, supra. In fact, use taxes on products purchased out
of state are the only taxes we have upheld in recent memory
under the compensatory tax doctrine. See ibid. Typifying
our recent reluctance to recognize new categories of compen-
satory taxes is Armco, where we held that manufacturing
and wholesaling are not substantially equivalent events.
467 U. S., at 643. In our view, earning income and disposing
of waste at Oregon landfills are even less equivalent than
manufacturing and wholesaling. Indeed, the very fact that
in-state shippers of out-of-state waste, such as Oregon
Waste, are charged the out-of-state surcharge even though
they pay Oregon income taxes refutes respondents’ argu-
ment that the respective taxable events are substantially
equivalent. See ibid. We conclude that, far from being
substantially equivalent, taxes on earning income and utiliz-
ing Oregon landfills are “entirely different kind[s] of tax[es].”
Washington v. United States, 460 U. S. 536, 546, n. 11 (1983).
We are no more inclined here than we were in Scheiner to
“plunge . . . into the morass of weighing comparative tax
burdens” by comparing taxes on dissimilar events. 483
U. S, at 289 (internal quotation marks omitted).?

B

Respondents’ final argument is that Oregon has an interest
in spreading the costs of the in-state disposal of Oregon
waste to all Oregonians. That is, because all citizens of Ore-

8 Furthermore, permitting discriminatory taxes on interstate commerce
to compensate for charges purportedly included in general forms of intra-
state taxation “would allow a state to tax interstate commerce more heav-
ily than in-state commerce anytime the entities involved in interstate com-
merce happened to use facilities supported by general state tax funds.”
Government Suppliers Consolidating Servs., Inc. v. Bayh, 975 F. 2d, at
1284. We decline respondents’ invitation to open such an expansive loop-
hole in our carefully confined compensatory tax jurisprudence.



106 OREGON WASTE SYSTEMS, INC. v. DEPARTMENT OF
ENVIRONMENTAL QUALITY OF ORE.

Opinion of the Court

gon benefit from the proper in-state disposal of waste from
Oregon, respondents claim it is only proper for Oregon to
require them to bear more of the costs of disposing of such
waste in the State through a higher general tax burden. At
the same time, however, Oregon citizens should not be re-
quired to bear the costs of disposing of out-of-state waste,
respondents claim. The necessary result of that limited cost
shifting is to require shippers of out-of-state waste to bear
the full costs of in-state disposal, but to permit shippers of
Oregon waste to bear less than the full cost.

We fail to perceive any distinction between respondents’
contention and a claim that the State has an interest in re-
ducing the costs of handling in-state waste. Our cases con-
demn as illegitimate, however, any governmental interest
that is not “unrelated to economic protectionism,” Wyoming,
502 U. S., at 454, and regulating interstate commerce in such
a way as to give those who handle domestic articles of com-
merce a cost advantage over their competitors handling simi-
lar items produced elsewhere constitutes such protectionism.
See New Energy, 486 U. S., at 275.° To give controlling ef-
fect to respondents’ characterization of Oregon’s tax scheme
as seemingly benign cost spreading would require us to over-
look the fact that the scheme necessarily incorporates a pro-
tectionist objective as well. Cf. Bacchus Imports, Ltd. v.
Dias, 468 U. S. 263, 273 (1984) (rejecting Hawaii’s attempt to
justify a discriminatory tax exemption for local liquor pro-

9We recognize that “[t]he Commerce Clause does not prohibit all state
action designed to give its residents an advantage in the marketplace, but
only action of that description in connection with the State’s regulation
of interstate commerce.” New Emnergy Co. of Ind. v. Limbach, 486 U. S.
269, 278 (1988). Cf. Metropolitan Life Ins. Co. v. Ward, 470 U. S. 869, 877,
n. 6 (1985). Here, as in New Energy, we confront a patently discrimina-
tory law that is plainly connected to the regulation of interstate commerce.
We therefore have no occasion to decide whether Oregon could validly
accomplish its limited cost spreading through the “market participant”
doctrine, Hughes v. Alexandria Scrap Corp., 426 U. S. 794, 806—-810 (1976),
or other means unrelated to any regulation of interstate commerce.
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ducers as conferring a benefit on them, as opposed to burden-
ing out-of-state liquor producers).

Respondents counter that if Oregon is engaged in any form
of protectionism, it is “resource protectionism,” not economic
protectionism. It is true that by discouraging the flow of
out-of-state waste into Oregon landfills, the higher surcharge
on waste from other States conserves more space in those
landfills for waste generated in Oregon. Recharacterizing
the surcharge as resource protectionism hardly advances
respondents’ cause, however. Even assuming that landfill
space is a “natural resource,” “a State may not accord its
own inhabitants a preferred right of access over consumers
in other States to natural resources located within its bor-
ders.” Philadelphia, 437 U. S., at 627. As we held more
than a century ago, “if the State, under the guise of exerting
its police powers, should [impose a burden] . . . applicable
solely to articles [of commerce] . . . produced or manufactured
in other States, the courts would find no difficulty in holding
such legislation to be in conflict with the Constitution of
the United States.” Guy v. Baltimore, 100 U. S. 434, 443
(1880).

Our decision in Sporhase v. Nebraska ex rel. Douglas, 458
U. S. 941 (1982), is not to the contrary. There we held that
a State may grant a “limited preference” for its citizens in
the utilization of ground water. Id., at 956. That holding
was premised on several different factors tied to the simple
fact of life that “water, unlike other natural resources, is es-
sential for human survival.” Id., at 952. Sporhase there-
fore provides no support for respondents’ position that
States may erect a financial barrier to the flow of waste from
other States into Oregon landfills. See Fort Gratiot, 504
U. S., at 364-365, and n. 6. However serious the shortage
in landfill space may be, post, at 108, “[n]Jo State may attempt
to isolate itself from a problem common to the several States
by raising barriers to the free flow of interstate trade.”
Chemical Waste, 504 U. S., at 339-340, and 346, n. 9.



108 OREGON WASTE SYSTEMS, INC. v. DEPARTMENT OF
ENVIRONMENTAL QUALITY OF ORE.

REHNQUIST, C. J., dissenting

Iv

We recognize that the States have broad discretion to con-
figure their systems of taxation as they deem appropriate.
See, e. g., Commonwealth Edison Co. v. Montana, 453 U. S.
609, 622-623 (1981); Boston Stock Exchange v. State Tax
Comm™, 429 U.S. 318, 336-337 (1977). All we intimate
here is that their discretion in this regard, as in all others,
is bounded by any relevant limitations of the Federal Consti-
tution, in these cases the negative Commerce Clause. Be-
cause respondents have offered no legitimate reason to sub-
ject waste generated in other States to a discriminatory
surcharge approximately three times as high as that imposed
on waste generated in Oregon, the surcharge is facially in-
valid under the negative Commerce Clause. Accordingly,
the judgment of the Oregon Supreme Court is reversed, and
the cases are remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE BLACK-
MUN joins, dissenting.

Landfill space evaporates as solid waste accumulates.
State and local governments expend financial and political
capital to develop trash control systems that are efficient,
lawful, and protective of the environment. The State of
Oregon responsibly attempted to address its solid waste
disposal problem through enactment of a comprehensive reg-
ulatory scheme for the management, disposal, reduction,
and recycling of solid waste. For this Oregon should be
applauded. The regulatory scheme included a fee charged
on out-of-state solid waste. The Oregon Legislature di-
rected the Environmental Quality Commission to determine
the appropriate surcharge “based on the costs . . . of dispos-
ing of solid waste generated out-of-state.” Ore. Rev. Stat.
§459.298 (1991). The Commission arrived at a surcharge
of $2.25 per ton, compared to the $0.85 per ton charged on
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in-state solid waste. Ore. Admin. Rule 340-97-110(3) (Sept.
1993).! The surcharge works out to an increase of about
$0.14 per week for the typical out-of-state solid waste pro-
ducer.? Brief for Respondents 26-27, n. 16. This seems a
small price to pay for the right to deposit your “garbage,
rubbish, refuse . .. ; sewage sludge, septic tank and cesspool
pumpings or other sludge; . . . manure, . . . dead animals,
[and] infectious waste” on your neighbors. Ore. Rev. Stat.
§459.005(27) (1991).

Nearly 20 years ago, we held that a State cannot ban all
out-of-state waste disposal in protecting themselves from
hazardous or noxious materials brought across the State’s
borders. Philadelphia v. New Jersey, 437 U. S. 617 (1978).
Two Terms ago in Chemical Waste Management, Inc. v.
Humnt, 504 U. S. 334 (1992), in striking down the State of Ala-
bama’s $72 per ton fee on the disposal of out-of-state hazard-
ous waste, the Court left open the possibility that such a fee
could be valid if based on the costs of disposing of waste
from other States. Id., at 346, n. 9. Once again, however,
as in Philadelphia and Chemical Waste Management, the
Court further cranks the dormant Commerce Clause ratchet
against the States by striking down such cost-based fees, and
by so doing ties the hands of the States in addressing the
vexing national problem of solid waste disposal. I dissent.

1The surcharge is composed of the following identified costs: $0.58—
statewide activities for reducing environmental risks and improving solid
waste management; $0.66—reimbursements to the State for tax credits
and other public subsidies; $0.05—solid waste reduction activities related
to the review and certification of waste reduction and recycling plans;
$0.72—increased environmental liability; $0.20—lost disposal capacity;
$0.03—publicly supported infrastructure; and $0.01—nuisance impacts
from transportation. Pet. for Cert. in No. 93-108, p. 4.

2The $2.25 per ton fee imposed on out-of-state waste exceeds the $0.85
per ton fee imposed on in-state waste by $1.40 per ton. One ton equals
2,000 pounds. Assuming that the hypothetical nonresident generates 200
pounds of garbage per month (1/10 of a ton), the nonresident’s garbage bill
would increase by $0.14 per month.
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Americans generated nearly 196 million tons of municipal
solid waste in 1990, an increase from 128 million tons in 1975.
See U.S. Environmental Protection Agency, Characteriza-
tion of Municipal Solid Waste in the United States: 1992 Up-
date, p. ES-3. Under current projections, Americans will
produce 222 million tons of garbage in the year 2000. [bid.
Generating solid waste has never been a problem. Finding
environmentally safe disposal sites has. By 1991, it was
estimated that 45 percent of all solid waste landfills in the
Nation had reached capacity. 56 Fed. Reg. 50980 (1991).
Nevertheless, the Court stubbornly refuses to acknowledge
that a clean and healthy environment, unthreatened by the
improper disposal of solid waste, is the commodity really at
issue in cases such as these, see, e. g., Chemical Waste Man-
agement, supra, at 350 (REHNQUIST, C. J., dissenting), and
Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dept. of
Natural Resources, 504 U. S. 353, 368 (1992) (REHNQUIST,
C. J.,, dissenting).

Notwithstanding the identified shortage of landfill space in
the Nation, the Court notes that it has “little difficulty,”
ante, at 104, concluding that the Oregon surcharge does not
operate as a compensatory tax, designed to offset the loss of
available landfill space in the State caused by the influx of
out-of-state waste. The Court reaches this nonchalant con-
clusion because the State has failed “to identify a specific
charge on intrastate commerce equal to or exceeding the sur-
charge.” Ibid. (emphasis added). The Court’s myopic focus
on “differential fees” ignores the fact that in-state producers
of solid waste support the Oregon regulatory program
through state income taxes and by paying, indirectly, the nu-
merous fees imposed on landfill operators and the dumping
fee on in-state waste. Ore. Rev. Stat. §459.005 et seq. (1991).

We confirmed in Sporhase v. Nebraska ex rel. Douglas,
458 U. S. 941 (1982), that a State may enact a comprehensive
regulatory system to address an environmental problem or
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a threat to natural resources within the confines of the Com-
merce Clause. In the context of threatened ground water
depletion, we stated that “[o]bviously, a State that imposes
severe withdrawal and use restrictions on its own citizens is
not discriminating against interstate commerce when it
seeks to prevent the uncontrolled transfer of water out of
the State.” Id., at 955-956. The same point could be made
about a “clean and safe environment” in these cases: Where
a State imposes restrictions on the ability of its own citizens
to dispose of solid waste in an effort to promote a “clean and
safe environment,” it is not discriminating against interstate
commerce by preventing the uncontrolled transfer of out-of-
state solid waste into the State.

The availability of safe landfill disposal sites in Oregon did
not occur by chance. Through its regulatory scheme, the
State of Oregon inspects landfill sites, monitors waste
streams, promotes recycling, and imposes an $0.85 per ton
disposal fee on in-state waste, Ore. Rev. Stat. § 459.005 et seq.
(1991), all in an effort to curb the threat that its residents
will harm the environment and create health and safety
problems through excessive and unmonitored solid waste dis-
posal. Depletion of a clean and safe environment will follow
if Oregon must accept out-of-state waste at its landfills with-
out a sharing of the disposal costs. The Commerce Clause
does not require a State to abide this outcome where the
“natural resource has some indicia of a good publicly
produced and owned in which a State may favor its own
citizens in times of shortage.” Sporhase, supra, at 957. A
shortage of available landfill space is upon us, 56 Fed. Reg.
50980 (1991), and with it comes the accompanying health and
safety hazards flowing from the improper disposal of solid
wastes. We have long acknowledged a distinction between
economic protectionism and health and safety regulation
promulgated by Oregon. See H. P. Hood & Sons, Inc. v.
Du Mond, 336 U. S. 525, 533 (1949).
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Far from neutralizing the economic situation for Oregon
producers and out-of-state producers, the Court’s analysis
turns the Commerce Clause on its head. Oregon’s neighbors
will operate under a competitive advantage against their
Oregon counterparts as they can now produce solid waste
with reckless abandon and avoid paying concomitant state
taxes to develop new landfills and clean up retired landfill
sites. While I understand that solid waste is an article of
commerce, Philadelphia, 437 U.S., at 622-623, it is not a
commodity sold in the marketplace; rather it is disposed
of at a cost to the State. Petitioners do not buy garbage to
put in their landfills; solid waste producers pay petitioners
to take their waste. Oregon solid waste producers do not
compete with out-of-state businesses in the sale of solid
waste. Thus, the fees do not alter the price of a product
that is competing with other products for common purchas-
ers. If anything, striking down the fees works to the dis-
advantage of Oregon businesses. They alone will have to
pay the “nondisposal” fees associated with solid waste: land-
fill siting, landfill cleanup, insurance to cover environmental
accidents, and transportation improvement costs associated
with out-of-state waste being shipped into the State. While
we once recognized that “‘the collection and disposal of solid
wastes should continue to be primarily the function of State,
regional, and local agencies,”” id., at 621, n. 4, quoting 42
U.S. C. §6901(a)(4) (1976 ed.), the Court today leaves States
with only two options: become a dumper and ship as much
waste as possible to a less populated State, or become a dum-
pee, and stoically accept waste from more densely popu-
lated States.

The Court asserts that the State has not offered “any
safety or health reason[s]” for discouraging the flow of solid
waste into Oregon. Amnte, at 101. I disagree. The avail-
ability of environmentally sound landfill space and the proper
disposal of solid waste strike me as justifiable “safety or
health” rationales for the fee. As far back as the turn of the
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century, the Court recognized that control over the collection
and disposal of solid waste was a legitimate, nonarbitrary
exercise of police powers to protect health and safety. See,
e. ., California Reduction Co. v. Sanitary Reduction Works,
199 U. S. 306 (1905) (holding that exclusive privilege to one
company to dispose of the garbage in the city and county of
San Francisco was not void as taking the property of house-
holders for public use without compensation); and Gardner
v. Michigan, 199 U.S. 325 (1905) (holding that property
rights of individuals must be subordinated to the general
good and if the owner of garbage suffers any loss by its de-
struction he is compensated therefor in the common benefit
secured by the regulation requiring that all garbage be
destroyed).

In exercising its legitimate police powers in regulating
solid waste disposal, Oregon is not “needlessly obstruct[ing]
interstate trade or attempt[ing] to place itself in a position
of economic isolation.” Maine v. Taylor, 477 U. S. 131, 151
(1986) (internal quotation marks omitted) (upholding Maine’s
ban on the importation of live baitfish on the ground that
it serves the legitimate governmental interest in protecting
Maine’s indigenous fish population from parasites prevalent
in out-of-state baitfish). Quite to the contrary, Oregon ac-
cepts out-of-state waste as part of its comprehensive solid
waste regulatory program and it “retains broad regulatory
authority to protect the health and safety of its citizens and
the integrity of its natural resources.” Ibid. Moreover,
Congress also has recognized taxes as an effective method
of discouraging consumption of natural resources in other
contexts. Cf. 26 U.S. C. §§4681, 4682 (1988 ed., Supp. 1IV)
(tax on ozone-depleting chemicals); 26 U. S. C. §4064 (1988
ed. and Supp. IV) (gas guzzler excise tax). Nothing should
change the analysis when the natural resource—landfill
space—was created or regulated by the State in the first
place.
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In its sweeping ruling, the Court makes no distinction be-
tween publicly and privately owned landfills. It rejects the
argument that our “user fee” cases apply in this context
since the landfills owned by the petitioners are private and
our user fee analysis applies only to “‘charge[s] imposed by
the State for the use of a state-owned or state-provided
transportation or other facilities and services.”” Ante, at
103, n. 6, quoting Commonwealth Edison Co. v. Montana,
453 U. S. 609, 621 (1981). Rather than stopping there, how-
ever, the majority goes on to note that even if the Oregon
surcharge could be viewed as a user fee, “it could not be
sustained as such, given that it discriminates against inter-
state commerce.” Ante, at 104, n. 6, citing Evansville-
Vanderburgh Airport Authority Dist. v. Delta Airlines, Inc.,
405 U. S. 707, 717 (1972). There is no need to make this
dubious assertion. We specifically left unanswered the
question whether a state or local government could regulate
disposal of out-of-state solid waste at landfills owned by the
government in Philadelphia, supra, at 627, n. 6.

We will undoubtedly be faced with this question directly
in the future as roughly 80 percent of landfills receiving mu-
nicipal solid waste in the United States are state or locally
owned. U.S. Environmental Protection Agency, Resource
Conservation and Recovery Act, Subtitle D Study: Phase 1
Report, p. 4-7 (Oct. 1986) (Table 4-2). We noted in South-
Central Timber Development, Inc. v. Wunnicke, 467 U. S.
82, 93 (1984): “[I]f a State is acting as a market participant,
rather than as a market regulator, the dormant Commerce
Clause places no limitation on its activities.” See also Wyo-
ming v. Oklahoma, 502 U. S. 437, 459 (1992). Similarly, if
the State owned and operated a park or recreational facility,
it would be allowed to charge differential fees for in-state
and out-of-state users of the resource. See, e. g., Baldwin v.
Fish and Game Comm™ of Mont., 436 U. S. 371 (1978) (up-
holding Montana’s higher nonresident elk hunting license
fees to compensate the State for conservation expenditures
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from taxes which only residents pay). More recently we up-
held such differential fees under a reasonableness standard
in Northwest Airlines, Inc. v. County of Kent, 510 U. S. 355
(1994), despite the fact that the fees were not precisely tied
to the costs of the services provided at the publicly owned
airport. We relied on our Commerce Clause analysis from
Evansville, supra. We stated in Evansville:

“At least so long as the toll is based on some fair approxi-
mation of use or privilege for use, . . . and is neither
discriminatory against interstate commerce nor exces-
sive in comparison with the governmental benefit con-
ferred, it will pass constitutional muster, even though
some other formula might reflect more exactly the rela-
tive use of the state facilities by individual users.” Id.,
at 716-717.

I think that the $2.25 per ton fee that Oregon imposes on
out-of-state waste works out to a similar “fair approxima-
tion” of the privilege to use its landfills. Even the Court
concedes that our precedents do not demand anything be-
yond “substantia[l] equivalen[cy]” between the fees charged
on in-state and out-of-state waste. Amnte, at 103 (internal
quotation marks omitted). The $0.14 per week fee imposed
on out-of-state waste producers qualifies as “substantially
equivalent” under the reasonableness standard of Northwest
Airlines and Evansville.

The Court begrudgingly concedes that interstate com-
merce may be made to “pay its way,” ante, at 102 (internal
quotation marks omitted), yet finds Oregon’s nominal sur-
charge to exact more than a “‘just share’” from interstate
commerce, ibid. It escapes me how an additional $0.14 per
week cost for the average solid waste producer constitutes
anything but the type of “incidental effects on interstate
commerce” endorsed by the majority. Ante, at 99. Even-
handed regulations imposing such incidental effects on inter-
state commerce must be upheld unless “the burden imposed
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on such commerce is clearly excessive in relation to the puta-
tive local benefits.” Pike v. Bruce Church, Inc., 397 U. S.
137, 142 (1970).  If the majority finds $0.14 per week beyond
the pale, one is left to wonder what the Court possibly could
have contemplated when it stated:

“‘[TIn the absence of conflicting legislation by Congress,
there is a residuum of power in the state to make laws
governing matters of local concern which nevertheless
in some measure affect interstate commerce or even, to
some extent, regulate it.”” Hunt v. Washington State
Apple Advertising Comm’n, 432 U. S. 333, 350 (1977),
quoting Southern Pacific Co. v. Arizona ex rel. Sulli-
van, 325 U. S. 761, 767 (1945).

Surely $0.14 per week falls within even the most crabbed
definition of “affect” or “regulate.” Today the majority has
rendered this “residuum of power” a nullity.

The State of Oregon is not prohibiting the export of solid
waste from neighboring States; it is only asking that those
neighbors pay their fair share for the use of Oregon landfill
sites. I see nothing in the Commerce Clause that compels
less densely populated States to serve as the low-cost dump-
ing grounds for their neighbors, suffering the attendant risks
that solid waste landfills present. The Court, deciding oth-
erwise, further limits the dwindling options available to
States as they contend with the environmental, health,
safety, and political challenges posed by the problem of solid
waste disposal in modern society.

For the foregoing reasons, I respectfully dissent.
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TICOR TITLE INSURANCE CO. ET AL. 2.
BROWN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 92-1988. Argued March 1, 1994—Decided April 4, 1994

Respondents were members of a class whose money damages claims were
settled in a suit filed against petitioner title insurance companies. The
class was certified under Federal Rules of Civil Procedure 23(b)(1)(A)
and (b)(2), which do not permit class members to opt out of a class.
When respondent Brown subsequently filed the present action on behalf
of Arizona and Wisconsin title insurance consumers, the District Court
granted petitioners summary judgment on the ground that respondents
were bound by the earlier judgment. The Ninth Circuit reversed, hold-
ing that it would violate due process to accord res judicata effect to a
judgment involving money damages claims where a plaintiff to the pre-
vious suit had not been afforded a right to opt out.

Held: Because deciding this case would require the Court to resolve a
constitutional question that may be entirely hypothetical, the writ is
dismissed as improvidently granted. The Court would not have to
reach the question whether absent class members have a constitutional
right to opt out of actions involving money damages if it turned out that
classes in such actions can be certified only under Rule 23(b)(3), which
permits opt out. However, the determination that respondents’ class
fit within Rules 23(b)(1)(A) and (b)(2) is conclusive upon these parties,
and the alternative of using the Federal Rules instead of the Constitu-
tion as a means of imposing an opt-out requirement on this settlement
is no longer available. Further, it is not clear that our resolution of the
constitutional question will make any difference even to these litigants.

Certiorari dismissed. Reported below: 982 F. 2d 386.

Richard G. Taranto argued the cause for petitioners.
With him on the briefs were Joel I. Klein, Frank D. Tatum,
Jr., Paul J. Laveroni, John C. Christie, Jr., Patrick J. Roach,
John F. Graybeal, Robert H. Tiller, and David M. Foster.
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Gerald D. W. North argued the cause for respondents.
With him on the brief were Ted M. Warshafsky, Aram A.
Hartunian, and Ronald L. Futterman.*

PER CURIAM.

For the reasons discussed below, we have concluded that
deciding this case would require us to resolve a constitu-
tional question that may be entirely hypothetical, and we
accordingly dismiss the writ as improvidently granted.

I

In 1985, the Federal Trade Commission initiated enforce-
ment proceedings against petitioners, six title insurance
companies, alleging that they conspired to fix prices in 13
States including Arizona and Wisconsin. Shortly after that,
private parties in the affected States filed 12 different “tag-
along” antitrust class actions, seeking treble damages and
injunctive relief. Those private suits were consolidated for
pretrial purposes pursuant to 28 U. S. C. §1407 (the federal
multidistrict litigation statute), and were transferred to the

*Briefs of amici curiae urging reversal were filed for the American
Insurance Association et al. by Herbert M. Wachtell, Douglas S. Liebhaf-
sky, Stuart Philip Ross, Sean M. Hawifin, Merril J. Hirsh, Craig A. Ber-
rington, Paul J. Bschorr, Richard W. Reinthaler, and Rebecca L. Ford;
for the Lawyer’s Committee for Civil Rights Under Law by Michael A.
Cooper, Herbert J. Hansell, Thomas J. Henderson, Richard T. Seymour,
Sharon R. Vinick, Edward Labaton, and Bernard Persky; and for the
National Football League by Frank Rothman, William L. Daly, Herbert
Dym, and Gregg H. Levy.

Briefs of amici curiae urging affirmance were filed for the Association
of Trial Lawyers of America by Jeffrey Robert White, James E. Rooks,
Jr., and Barry J. Nace; for Owens-Illinois, Inc., by James Dabney Miller
and David L. Gray; for Public Citizen by Alan B. Morrison and Brian
Wolfman; for Trial Lawyers for Public Justice by Roberta B. Walburn,
Arthur H. Bryant, and Leslie A. Brueckner; for James Menendez et al. by
Brent M. Rosenthal; and for Leslie O’'Neal et al. by Don Howarth and
Suzelle M. Smith.
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District Court for the Eastern District of Pennsylvania as
MDL No. 633.

In January 1986, spurred on by an intervening decision of
this Court that substantially weakened the claims against
petitioners, see Southern Motor Carriers Rate Conference,
Inc. v. United States, 471 U. S. 48 (1985), petitioners and the
class representatives in MDL No. 633 reached a settlement.
The settlement extinguished all money damages claims
against petitioners by those “‘purchasers and insureds, who
purchased or received title insurance . . . from any title insur-
ance underwriter . . . with respect to real estate located in
any of the thirteen Affected States during the period from
January 1, 1981 to December 31, 1985,”” a class that included
the respondents. In re Real Estate Title and Settlement
Services Antitrust Litigation, 1986-1 Trade Cases Y 67,149,
pp. 62,921, 62,924 (ED Pa. 1986) (quoting settlement agree-
ment). To the plaintiffs, the settlement agreement awarded
injunctive relief, an increased amount of coverage on any
title insurance policy that class members bought during the
class period, an increased amount of coverage on specified
title insurance policies that class members might purchase
from petitioners during a future 1-year period, and payment
of attorney’s fees and costs of the lawsuit. The District
Court provisionally certified the settlement class (as stipu-
lated by the class representatives and petitioners) under
Federal Rules of Civil Procedure 23(b)(1) and (b)(2), and pro-
visionally accepted the settlement.

At the ensuing final settlement hearing, the State of Wis-
consin objected to the proposed settlement both as a class
member and as parens patriae for its resident class mem-
bers, claiming that the action could not be certified under
Rule 23(b)(2) because the relief sought in the complaints was
primarily monetary. Wisconsin also claimed (and was joined
in this by the State of Arizona, both as a class member and
as parens patriae) that due process required that the pro-
posed class members have an opportunity to opt out of the
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class. The District Court ultimately rejected these objec-
tions, certified the classes under Rules 23(b)(1)(A) and
(b)(2),* and accepted the settlement. The Third Circuit af-
firmed without opinion, In re Real Estate Title and Settle-
ment Services Antitrust Litigation, 815 F. 2d 695 (1987)
(judgment order), and we denied certiorari, 485 U.S. 909
(1988).

In 1990, respondent Brown filed the present action in Dis-
trict Court in Arizona on behalf of Arizona and Wisconsin
title insurance consumers, alleging that petitioners had con-
spired to fix rates for title-search services in those States in
violation of the federal antitrust laws. The District Court
granted petitioners summary judgment on the ground,
among others, that respondents, as parties to the MDL No.
633 suit, were bound by the judgment entered pursuant to
the settlement. The Ninth Circuit reversed, accepting re-
spondents’ contention that it would violate due process to
accord res judicata effect to a judgment in a class action that
involved money damages claims (or perhaps that involved
primarily money damages claims) against a plaintiff in the
previous suit who had not been afforded a right to opt out on
those claims. 982 F. 2d 386, 392 (1992). Before the Ninth
Circuit, respondents did not (and indeed could not) challenge
whether the class in the MDL No. 633 litigation was properly
certified under Rules 23(b)(1)(A) and (b)(2). And in this
Court, petitioners present only a single question—viz.,
“[wlhether a federal court may refuse to enforce a prior fed-
eral class action judgment, properly certified under Rule 23,

*Certification under Rule 23(b)(1)(A) requires that the prosecution of
separate actions would create a risk of “inconsistent or varying adjudica-
tions with respect to individual members of the class which would estab-
lish incompatible standards of conduct for the party opposing the class.”
Certification under Rule 23(b)(2) requires that “the party opposing the
class has acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.”
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on grounds that absent class members have a constitutional
due process right to opt out of any class action which asserts
monetary claims on their behalf.” Pet. for Cert. i.

II

That certified question is of no general consequence if,
whether or not absent class members have a constitutional
right to opt out of such actions, they have a right to do so
under the Federal Rules of Civil Procedure. Such a right
would exist if, in actions seeking monetary damages, classes
can be certified only under Rule 23(b)(3), which permits opt-
out, and not under Rules 23(b)(1) and (b)(2), which do not.
See Rules 23(c)(2) and (¢)(3). That is at least a substantial
possibility—and we would normally resolve that preliminary
nonconstitutional question before proceeding to the consti-
tutional claim. See New York City Tramsit Authority v.
Beazer, 440 U. S. 568, 582-583 (1979). The law of res judi-
cata, however, prevents that question from being litigated
here. It was conclusively determined in the MDL No. 633
litigation that respondents’ class fit within Rules 23(b)(1)(A)
and (b)(2); even though that determination may have been
wrong, it is conclusive upon these parties, and the alternative
of using the Federal Rules instead of the Constitution as the
means of imposing an opt-out requirement for this settle-
ment is no longer available.

The most obvious consequence of this unavailability is,
as we have suggested, that our resolution of the posited con-
stitutional question may be quite unnecessary in law, and
of virtually no practical consequence in fact, except with
respect to these particular litigants. Another consequence,
less apparent, is that resolving the constitutional question on
the assumption of proper certification under the Rules may
lead us to the wrong result. If the Federal Rules, which
generally are not affirmatively enacted into law by Congress,
see 28 U. S. C. §§2072(a), (b), 2074(a), are not entitled to that
great deference as to constitutionality which we accord fed-
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eral statutes, see, e. g., Rostker v. Goldberg, 453 U. S. 57, 64
(1981); Walters v. National Assn. of Radiation Survivors,
473 U. S. 305, 319-320 (1985), they at least come with the
imprimatur of the rulemaking authority of this Court. In
deciding the present case, we must assume either that the
lack of opt-out opportunity in these circumstances was de-
creed by the Rules or that it was not (though the parties
are bound by an erroneous holding that it was). If we make
the former assumption we may approve, in the mistaken
deference to prior Supreme Court action and congressional
acquiescence, action that neither we nor Congress would
independently think constitutional. If we make the latter
assumption, we may announce a constitutional rule that is
good for no other federal class action. Neither option is
attractive.

The one reason to proceed is to achieve justice in this par-
ticular case. Even if the constitutional question presented
is hypothetical as to everyone else, it would seem to be of
great practical importance to these litigants. But that is
ordinarily not sufficient reason for our granting certiorari—
even when unnecessary constitutional pronouncements are
not in the picture. Moreover, as matters have developed it
is not clear that our resolution of the constitutional question
will make any difference even to these litigants. On the day
we granted certiorari we were informed that the parties had
reached a settlement designed to moot the petition, which
now awaits the approval of the District Court.

In these circumstances, we think it best to dismiss the writ
as improvidently granted.

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE and
JUSTICE KENNEDY join, dissenting.

We granted certiorari to consider one specific question:
“Whether a federal court may refuse to enforce a prior fed-
eral class action judgment, properly certified under Rule 23,
on grounds that absent class members have a constitutional
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due process right to opt out of any class action which asserts
monetary claims on their behalf.” Pet. for Cert. i. The
Court decides not to answer this question based on its specu-
lation about a nonconstitutional ground for decision that is
neither presented on this record nor available to these par-
ties. From that decision I respectfully dissent.

Respondents are members of a class that reached a final
settlement with petitioners in an antitrust action styled
MDL No. 633. In re Real Estate Title and Settlement
Services Antitrust Litigation, 1986-1 Trade Cases Y 67,149,
p. 62,921 (ED Pa. 1986), aff’d, 815 F. 2d 695 (CA3 1987), cert.
denied, 485 U.S. 909 (1988). Respondents subsequently
brought this action against petitioners, asserting some of the
same claims. The District Court held that respondents had
been adequately represented in the MDL No. 633 action, and
granted summary judgment for petitioners because, given
the identity of parties and claims, the MDL No. 633 settle-
ment was res judicata. App. to Pet. for Cert. 20a—28a. The
Court of Appeals for the Ninth Circuit reversed. 982 F. 2d
386 (1992). The court agreed that respondents had been ad-
equately represented in the MDL No. 633 action, id., at 390—
391, but held that respondents could nevertheless relitigate
the same claims against petitioners: “Because [respondents]
had no opportunity to opt out of the MDL No. 633 litigation,
we hold there would be a violation of minimal due process if
[respondents’] damage claims were held barred by res judi-
cata.” Id., at 392.

The Court concludes that the correctness of the Ninth Cir-
cuit’s constitutional interpretation “is of no general conse-
quence if, . . . in actions seeking monetary damages, classes
can be certified only under Rule 23(b)(3), which permits opt-
out, and not under Rules 23(b)(1) and (b)(2), which do not.”
Ante, at 121. In other words, the Court declines to answer
the constitutional question because the MDL No. 633 action
might not have been properly certified—an issue that was
litigated to a final determination in petitioners’ favor more



124 TICOR TITLE INS. CO. ». BROWN

O’CONNOR, J., dissenting

than five years ago, and on which we denied certiorari. The
nonconstitutional ground for decision about which the Court
speculates is therefore unavailable to respondents. The con-
stitutional ground on which the Court of Appeals relied, the
one we granted certiorari to review and the parties have
briefed and argued, was necessary to the decision in this
case. Our prudential rule of avoiding constitutional ques-
tions has no application in these circumstances, and the
Court errs in relying on it.

The Court’s assertion that “our resolution of the posited
constitutional question may be . . . of virtually no practical
consequence in fact,” ibid., is unsound. The lower courts
have consistently held that the presence of monetary dam-
ages claims does not preclude class certification under Rules
23(b)(1)(A) and (b)(2). See TA C. Wright, A. Miller, &
M. Kane, Federal Practice and Procedure, Civil 2d § 1775,
pp. 463-470 (1986 and Supp. 1992). Whether or not those
decisions are correct (a question we need not, and indeed
should not, decide today), they at least indicate that there
are a substantial number of class members in exactly the
same position as respondents. Under the Ninth Circuit’s
rationale in this case, every one of them has the right to
g0 into federal court and relitigate their claims against the
defendants in the original action. The individuals, corpora-
tions, and governments that have successfully defended
against class actions or reached appropriate settlements, but
are now subject to relitigation of the same claims with
individual class members, will rightly dispute the Court’s
characterization of the constitutional rule in this case as
inconsequential.

The Court is likewise incorrect in suggesting that a deci-
sion in this case “may be quite unnecessary in law.” Ante,
at 121. Unless and until a contrary rule is adopted, courts
will continue to certify classes under Rules 23(b)(1) and (b)(2)
notwithstanding the presence of damages claims; the consti-
tutional opt-out right announced by the court below will be
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implicated in every such action, at least in the Ninth Circuit.
Moreover, because the decision below is based on the Due
Process Clause, presumably it applies to the States; although
we held in Phillips Petroleum Co. v. Shutts, 472 U. S. 797
(1985), that there is a constitutional right to opt out of class
actions brought in state court, that holding was expressly
“limited to those class actions which seek to bind known
plaintiffs concerning claims wholly or predominately for
money judgments.” Id., at 811, n. 3. The Ninth Circuit’s
rule, by contrast, applies whenever “substantial damage
claims” are asserted. See 982 F. 2d, at 392. The resolution
of a constitutional issue with such broad-ranging conse-
quences is both necessary and appropriate.

Finally, I do not agree with the Court’s suggestion that
the posture of the case could “lead us to the wrong result”
with respect to the question whether the Due Process Clause
requires an opt-out right in federal class actions involving
claims for money damages. See ante, at 121-122. As the
case comes to us, we must assume that the MDL No. 633
class was properly certified under Rule 23, notwithstanding
the presence of claims for monetary relief. But this assump-
tion, coupled with whatever presumption of constitutionality
to which the Rules are entitled, will not lead us to “approve
... action that neither we nor Congress would independently
think constitutional.” Ante, at 122. Either an opt-out
right is constitutionally required, or it is not. We can decide
this issue while reserving the question of how the Rules
should be construed. While it might be convenient, and it
would certainly accord with our usual practice, to decide the
nonconstitutional question first, that option is not available
to us in this case. The only question, then, is whether we
should dismiss the writ as improvidently granted. In my
view, the importance of the constitutional question, as well
as the significant expenditures of resources by the litigants,
amict, and this Court, outweighs the prudential concerns on
which the Court relies.
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When a constitutional issue is fairly joined, necessary to
the decision, and important enough to warrant review, this
Court should not avoid resolving it—particularly on the
basis of an entirely speculative alternative ground for deci-
sion that is neither presented by the record nor available
to the parties before the Court. The decision below rests
exclusively on a constitutional right to opt out of class ac-
tions asserting claims for monetary relief. We granted cer-
tiorari to consider whether such a right exists. The issue
has been thoroughly briefed and argued by the parties. We
should decide it.
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J. E. B. v. ALABAMA EX REL. T. B.

CERTIORARI TO THE COURT OF CIVIL APPEALS OF ALABAMA
No. 92-1239. Argued November 2, 1993—Decided April 19, 1994

At petitioner’s paternity and child support trial, respondent State used
9 of its 10 peremptory challenges to remove male jurors. The court
empaneled an all-female jury after rejecting petitioner’s claim that the
logic and reasoning of Batson v. Kentucky, 476 U. S. 79—in which this
Court held that the Equal Protection Clause of the Fourteenth Amend-
ment prohibits peremptory strikes based solely on race—extend to for-
bid gender-based peremptory challenges. The jury found petitioner to
be the father of the child in question and the trial court ordered him to
pay child support. The Alabama Court of Civil Appeals affirmed.

Held: The Equal Protection Clause prohibits discrimination in jury selec-
tion on the basis of gender, or on the assumption that an individual will
be biased in a particular case solely because that person happens to be
a woman or a man. Respondent’s gender-based peremptory challenges
cannot survive the heightened equal protection scrutiny that this Court
affords distinctions based on gender. Respondent’s rationale—that its
decision to strike virtually all males in this case may reasonably have
been based on the perception, supported by history, that men otherwise
totally qualified to serve as jurors might be more sympathetic and re-
ceptive to the arguments of a man charged in a paternity action, while
women equally qualified might be more sympathetic and receptive to
the arguments of the child’s mother—is virtually unsupported and is
based on the very stereotypes the law condemns. The conclusion that
litigants may not strike potential jurors solely on the basis of gender
does not imply the elimination of all peremptory challenges. So long
as gender does not serve as a proxy for bias, unacceptable jurors may
still be removed, including those who are members of a group or class
that is normally subject to “rational basis” review and those who exhibit
characteristics that are disproportionately associated with one gender.
Pp. 131-146.

606 So. 2d 156, reversed and remanded.

BLACKMUN, J., delivered the opinion of the Court, in which STEVENS,
O’CONNOR, SOUTER, and GINSBURG, JJ., joined. O’CONNOR, J., filed a con-
curring opinion, post, p. 146. KENNEDY, J., filed an opinion concurring in
the judgment, post, p. 151. REHNQUIST, C. J., filed a dissenting opinion,
post, p. 154.  SCALIA, J,, filed a dissenting opinion, in which REHNQUIST,
C. J., and THOMAS, J., joined, post, p. 156.
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John F. Porter III argued the cause and filed briefs for
petitioner.

Michael R. Dreeben argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Days, Acting Assistant Attor-
neys General Keeney and Turner, and Deputy Solicitor Gen-
eral Bryson.

Lois N. Brasfield, Assistant Attorney General of Alabama,
argued the cause for respondent. With her on the briefs
was William F. Prendergast, Assistant Attorney General.*

JUSTICE BLACKMUN delivered the opinion of the Court.

In Batson v. Kentucky, 476 U. S. 79 (1986), this Court held
that the Equal Protection Clause of the Fourteenth Amend-
ment governs the exercise of peremptory challenges by a
prosecutor in a criminal trial. The Court explained that al-
though a defendant has “no right to a ‘petit jury composed
in whole or in part of persons of his own race,”” id., at 85,
quoting Strauder v. West Virginia, 100 U. S. 303, 305 (1880),
the “defendant does have the right to be tried by a jury
whose members are selected pursuant to nondiscriminatory
criteria,” 476 U. S., at 85-86. Since Batson, we have reaf-
firmed repeatedly our commitment to jury selection proce-
dures that are fair and nondiscriminatory. We have recog-
nized that whether the trial is criminal or civil, potential
jurors, as well as litigants, have an equal protection right to
jury selection procedures that are free from state-sponsored
group stereotypes rooted in, and reflective of, historical prej-
udice. See Powers v. Ohio, 499 U. S. 400 (1991); Edmonson
v. Leesville Concrete Co., 500 U. S. 614 (1991); Georgia v. Mc-
Collum, 505 U. S. 42 (1992).

Although premised on equal protection principles that
apply equally to gender discrimination, all our recent cases

*David H. Coburn, Stephanie A. Philips, and Marcia Greenberger filed
a brief for the National Women’s Law Center et al. as amici curiae urg-
ing reversal.
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defining the scope of Batson involved alleged racial discrimi-
nation in the exercise of peremptory challenges. Today we
are faced with the question whether the Equal Protection
Clause forbids intentional discrimination on the basis of gen-
der, just as it prohibits discrimination on the basis of race.
We hold that gender, like race, is an unconstitutional proxy
for juror competence and impartiality.

I

On behalf of relator T. B., the mother of a minor child,
respondent State of Alabama filed a complaint for paternity
and child support against petitioner J. E. B. in the District
Court of Jackson County, Alabama. On October 21, 1991,
the matter was called for trial and jury selection began.
The trial court assembled a panel of 36 potential jurors, 12
males and 24 females. After the court excused three jurors
for cause, only 10 of the remaining 33 jurors were male. The
State then used 9 of its 10 peremptory strikes to remove
male jurors; petitioner used all but one of his strikes to re-
move female jurors. As a result, all the selected jurors
were female.

Before the jury was empaneled, petitioner objected to the
State’s peremptory challenges on the ground that they were
exercised against male jurors solely on the basis of gender,
in violation of the Equal Protection Clause of the Fourteenth
Amendment. App.22. Petitioner argued that the logic and
reasoning of Batson v. Kentucky, which prohibits peremp-
tory strikes solely on the basis of race, similarly forbids in-
tentional discrimination on the basis of gender. The court
rejected petitioner’s claim and empaneled the all-female jury.
App. 23. The jury found petitioner to be the father of the
child, and the court entered an order directing him to pay
child support. On postjudgment motion, the court reaf-
firmed its ruling that Batson does not extend to gender-
based peremptory challenges. App. 33. The Alabama
Court of Civil Appeals affirmed, 606 So. 2d 156 (1992), rely-
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ing on Alabama precedent, see, e. g., Murphy v. State, 596
So. 2d 42 (Ala. Crim. App. 1991), cert. denied, 506 U. S. 827
(1992), and Ex parte Murphy, 596 So. 2d 45 (Ala. 1992). The
Supreme Court of Alabama denied certiorari, No. 1911717
(Oct. 23, 1992).

We granted certiorari, 508 U. S. 905 (1993), to resolve a
question that has created a conflict of authority—whether
the Equal Protection Clause forbids peremptory challenges
on the basis of gender as well as on the basis of race.! Today
we reaffirm what, by now, should be axiomatic: Intentional
discrimination on the basis of gender by state actors violates

! The Federal Courts of Appeals have divided on the issue. See United
States v. De Gross, 913 F. 2d 1417 (CA9 1990), and 960 F. 2d 1433, 1437-
1443 (1992) (en banc) (extending Batson v. Kentucky, 476 U. S. 79 (1986),
to prohibit gender-based peremptory challenges in both criminal and civil
trials); cf. United States v. Nichols, 937 F. 2d 1257, 1262-1264 (CAT7 1991)
(declining to extend Batson to gender), cert. denied, 502 U. S. 1080 (1992);
United States v. Hamilton, 850 F. 2d 1038, 1042-1043 (CA4 1988) (same),
cert. dism’d, 489 U. S. 1094 (1989), and cert. denied, 493 U. S. 1069 (1990);
United States v. Broussard, 987 F. 2d 215, 218-220 (CA5 1993) (same).

State courts also have considered the constitutionality of gender-based
peremptory challenges. See Laidler v. State, 627 So. 2d 1263 (Fla. App.
1993) (extending Batson to gender); State v. Burch, 65 Wash. App. 828,
830 P. 2d 357 (1992) (same, relying on State and Federal Constitutions);
Di Donato v. Santini, 232 Cal. App. 3d 721, 283 Cal. Rptr. 751 (1991),
review denied (Cal., Oct. 2, 1991); Tyler v. State, 330 Md. 261, 623 A. 2d
648 (1993) (relying on State Constitution); People v. Mitchell, 228 I11. App.
3d 917, 593 N. E. 2d 882 (1992) (same), aff’d in part and vacated in relevant
part, 155 I1L. 2d 643, 602 N. E. 2d 467 (1993); State v. Gonzales, 111 N. M.
590, 808 P. 2d 40 (App.) (same), cert. denied, 111 N. M. 590, 806 P. 2d 65
(1991); State v. Levinson, 71 Haw. 492, 498-499, 795 P. 2d 845, 849 (1990)
(same); People v. Irizarry, 165 App. Div. 2d 715, 560 N. Y. S. 2d 279 (1990)
(same); Commonwealth v. Hutchinson, 395 Mass. 568, 570, 481 N. E. 2d
188, 190 (1985) (same); cf. State v. Culver, 293 Neb. 228, 444 N. W. 2d 662
(1989) (refusing to extend Batson to gender); State v. Clay, 779 S. W. 2d
673, 676 (Mo. App. 1989) (same); State v. Adams, 533 So. 2d 1060, 1063 (La.
App. 1988) (same), cert. denied, 540 So. 2d 338 (La. 1989); State v. Oliviera,
534 A. 2d 867, 870 (R. 1. 1987) (same); Murphy v. State, 596 So. 2d 42 (Ala.
Crim. App. 1991) (same), cert. denied, 596 So. 2d 45 (Ala.), cert. denied,
506 U. S. 827 (1992).
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the Equal Protection Clause, particularly where, as here, the
discrimination serves to ratify and perpetuate invidious, ar-
chaic, and overbroad stereotypes about the relative abilities
of men and women.

II

Discrimination on the basis of gender in the exercise of
peremptory challenges is a relatively recent phenomenon.
Gender-based peremptory strikes were hardly practicable
during most of our country’s existence, since, until the 20th
century, women were completely excluded from jury serv-
ice.2 So well entrenched was this exclusion of women that
in 1880 this Court, while finding that the exclusion of
African-American men from juries violated the Fourteenth
Amendment, expressed no doubt that a State “may confine
the selection [of jurors] to males.” Strauder v. West Vir-
gimia, 100 U. S., at 310; see also Fay v. New York, 332 U. S.
261, 289-290 (1947).

Many States continued to exclude women from jury serv-
ice well into the present century, despite the fact that women
attained suffrage upon ratification of the Nineteenth Amend-
ment in 1920.> States that did permit women to serve on
juries often erected other barriers, such as registration re-
quirements and automatic exemptions, designed to deter
women from exercising their right to jury service. See,e. g.,

2There was one brief exception. Between 1870 and 1871, women were
permitted to serve on juries in Wyoming Territory. They were no longer
allowed on juries after a new chief justice who disfavored the practice was
appointed in 1871. See Abrahamson, Justice and Juror, 20 Ga. L. Rev.
257, 263-264 (1986).

3In 1947, women still had not been granted the right to serve on juries
in 16 States. See Rudolph, Women on Juries—Voluntary or Compulsory?,
44 J. Am. Jud. Soc. 206 (1961). As late as 1961, three States, Alabama,
Mississippi, and South Carolina, continued to exclude women from jury
service. See Hoyt v. Florida, 368 U. S. 57, 62 (1961). Indeed, Alabama
did not recognize women as a “cognizable group” for jury-service purposes
until after the 1966 decision in White v. Crook, 251 F. Supp. 401 (MD Ala.)
(three-judge court).
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Fay v. New York, 332 U. S., at 289 (“[I]n 15 of the 28 states
which permitted women to serve [on juries in 1942], they
might claim exemption because of their sex”); Hoyt v. Flor-
ida, 368 U.S. 57 (1961) (upholding affirmative registration
statute that exempted women from mandatory jury service).

The prohibition of women on juries was derived from the
English common law which, according to Blackstone, right-
fully excluded women from juries under “the doctrine of
propter defectum sexus, literally, the ‘defect of sex.””
United States v. De Gross, 960 F. 2d 1433, 1438 (CA9 1992)
(en banc), quoting 2 W. Blackstone, Commentaries *362.* In
this country, supporters of the exclusion of women from ju-
ries tended to couch their objections in terms of the ostensi-
ble need to protect women from the ugliness and depravity
of trials. Women were thought to be too fragile and virginal
to withstand the polluted courtroom atmosphere. See Bai-
ley v. State, 215 Ark. 53, 61, 219 S. W. 2d 424, 428 (1949)
(“Criminal court trials often involve testimony of the foulest
kind, and they sometimes require consideration of indecent
conduct, the use of filthy and loathsome words, references to
intimate sex relationships, and other elements that would
prove humiliating, embarrassing and degrading to a lady”);
In re Goodell, 39 Wis. 232, 245-246 (1875) (endorsing statu-
tory ineligibility of women for admission to the bar because
“Ir]leverence for all womanhood would suffer in the public

4In England there was at least one deviation from the general rule that
only males could serve as jurors. If a woman was subject to capital pun-
ishment, or if a widow sought postponement of the disposition of her hus-
band’s estate until birth of a child, a writ de ventre inspiciendo permitted
the use of a jury of matrons to examine the woman to determine whether
she was pregnant. But even when a jury of matrons was used, the exami-
nation took place in the presence of 12 men, who also composed part of
the jury in such cases. The jury of matrons was used in the United States
during the Colonial period, but apparently fell into disuse when the medi-
cal profession began to perform that function. See Note, Jury Service for
Women, 12 U. Fla. L. Rev. 224, 224-225 (1959).
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spectacle of women . . . so engaged”); Bradwell v. State, 16
Wall. 130, 141 (1873) (concurring opinion) (“[TThe civil law, as
well as nature herself, has always recognized a wide differ-
ence in the respective spheres and destinies of man and
woman. Man is, or should be, woman’s protector and de-
fender. The natural and proper timidity and delicacy which
belongs to the female sex evidently unfits it for many of the
occupations of civil life. . . . The paramount destiny and mis-
sion of woman are to fulfil the noble and benign offices of
wife and mother. This is the law of the Creator”). Cf.
Frontiero v. Richardson, 411 U. S. 677, 684 (1973) (plurality
opinion) (This “attitude of ‘romantic paternalism’ . . . put
women, not on a pedestal, but in a cage”).

This Court in Ballard v. United States, 329 U.S. 187
(1946), first questioned the fundamental fairness of denying
women the right to serve on juries. Relying on its supervi-
sory powers over the federal courts, it held that women may
not be excluded from the venire in federal trials in States
where women were eligible for jury service under local law.
In response to the argument that women have no superior
or unique perspective, such that defendants are denied a fair
trial by virtue of their exclusion from jury panels, the
Court explained:

“It is said . . . that an all male panel drawn from the
various groups within a community will be as truly rep-
resentative as if women were included. The thought is
that the factors which tend to influence the action of
women are the same as those which influence the action
of men—personality, background, economic status—and
not sex. Yet it is not enough to say that women when
sitting as jurors neither act nor tend to act as a class.
Men likewise do not act like a class. . . . The truth is
that the two sexes are not fungible; a community made
up exclusively of one is different from a community com-
posed of both; the subtle interplay of influence one on
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the other is among the imponderables. To insulate the
courtroom from either may not in a given case make an
iota of difference. Yet a flavor, a distinct quality is lost
if either sex is excluded.” Id., at 193-194 (footnotes
omitted).

Fifteen years later, however, the Court still was unwilling
to translate its appreciation for the value of women’s contri-
bution to civic life into an enforceable right to equal treat-
ment under state laws governing jury service. In Hoyt v.
Florida, 368 U. S., at 61, the Court found it reasonable, “[d]e-
spite the enlightened emancipation of women,” to exempt
women from mandatory jury service by statute, allowing
women to serve on juries only if they volunteered to serve.
The Court justified the differential exemption policy on the
ground that women, unlike men, occupied a unique position
“as the center of home and family life.” Id., at 62.

In 1975, the Court finally repudiated the reasoning of Hoyt
and struck down, under the Sixth Amendment, an affirma-
tive registration statute nearly identical to the one at issue
in Hoyt. See Taylor v. Louisiana, 419 U.S. 522 (1975).°
We explained: “Restricting jury service to only special
groups or excluding identifiable segments playing major
roles in the community cannot be squared with the constitu-
tional concept of jury trial.” Id., at 530. The diverse and
representative character of the jury must be maintained
“‘partly as assurance of a diffused impartiality and partly
because sharing in the administration of justice is a phase
of civic responsibility.”” Id., at 530-531, quoting Thiel v.
Southern Pacific Co., 328 U. S. 217, 227 (1946) (Frankfurter,

5 Taylor distinguished Hoyt by explaining that that case “did not involve
a defendant’s Sixth Amendment right to a jury drawn from a fair cross
section of the community,” 419 U. S., at 534. The Court now, however,
has stated that Taylor “in effect” overruled Hoyt. See Paymne v. Tennes-
see, 501 U. S. 808, 828, n. 1 (1991).
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J., dissenting). See also Duren v. Missouri, 439 U.S. 357
(1979).
111

Taylor relied on Sixth Amendment principles, but the
opinion’s approach is consistent with the heightened equal
protection scrutiny afforded gender-based -classifications.
Since Reed v. Reed, 404 U. S. 71 (1971), this Court consist-
ently has subjected gender-based classifications to height-
ened scrutiny in recognition of the real danger that govern-
ment policies that professedly are based on reasonable
considerations in fact may be reflective of “archaic and over-
broad” generalizations about gender, see Schlesinger v. Bal-
lard, 419 U. S. 498, 506-507 (1975), or based on “outdated
misconceptions concerning the role of females in the home
rather than in the ‘marketplace and world of ideas.”” Craig
v. Boren, 429 U. S. 190, 198-199 (1976). See also Cleburne
v. Cleburne Living Center, Inc., 473 U.S. 432, 441 (1985)
(differential treatment of the sexes “very likely reflect[s]
outmoded notions of the relative capabilities of men and
women”).

Despite the heightened scrutiny afforded distinctions
based on gender, respondent argues that gender discrimina-
tion in the selection of the petit jury should be permitted,
though discrimination on the basis of race is not. Respond-
ent suggests that “gender discrimination in this country . ..
has never reached the level of discrimination” against
African-Americans, and therefore gender discrimination,
unlike racial discrimination, is tolerable in the courtroom.
Brief for Respondent 9.

While the prejudicial attitudes toward women in this coun-
try have not been identical to those held toward racial minor-
ities, the similarities between the experiences of racial mi-
norities and women, in some contexts, “overpower those
differences.” Note, Beyond Batson: Eliminating Gender-
Based Peremptory Challenges, 105 Harv. L. Rev. 1920, 1921
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(1992). As a plurality of this Court observed in Frontiero
v. Richardson, 411 U. S., at 685:

“['TThroughout much of the 19th century the position of
women in our society was, in many respects, comparable
to that of blacks under the pre-Civil War slave codes.
Neither slaves nor women could hold office, serve on
juries, or bring suit in their own names, and married
women traditionally were denied the legal capacity to
hold or convey property or to serve as legal guardians
of their own children. . . . And although blacks were
guaranteed the right to vote in 1870, women were
denied even that right—which is itself ‘preservative
of other basic civil and political rights’—until adoption
of the Nineteenth Amendment half a century later.”
(Footnote omitted.)

Certainly, with respect to jury service, African-Americans
and women share a history of total exclusion, a history which
came to an end for women many years after the embarrassing
chapter in our history came to an end for African-Americans.

We need not determine, however, whether women or racial
minorities have suffered more at the hands of discriminatory
state actors during the decades of our Nation’s history. It
is necessary only to acknowledge that “our Nation has had a
long and unfortunate history of sex discrimination,” id., at
684, a history which warrants the heightened scrutiny we
afford all gender-based classifications today. Under our
equal protection jurisprudence, gender-based classifications
require “an exceedingly persuasive justification” in order to
survive constitutional scrutiny. See Personnel Administra-
tor of Mass. v. Feeney, 442 U. S. 256, 273 (1979). See also
Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724
(1982); Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981).
Thus, the only question is whether discrimination on the
basis of gender in jury selection substantially furthers the
State’s legitimate interest in achieving a fair and impartial
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trial.® In making this assessment, we do not weigh the
value of peremptory challenges as an institution against our
asserted commitment to eradicate invidious discrimination
from the courtroom.” Instead, we consider whether pe-
remptory challenges based on gender stereotypes provide
substantial aid to a litigant’s effort to secure a fair and impar-
tial jury.®

Far from proffering an exceptionally persuasive justifica-
tion for its gender-based peremptory challenges, respondent
maintains that its decision to strike virtually all the males
from the jury in this case “may reasonably have been based
upon the perception, supported by history, that men other-
wise totally qualified to serve upon a jury in any case might

5Because we conclude that gender-based peremptory challenges are not
substantially related to an important government objective, we once again
need not decide whether classifications based on gender are inherently
suspect. See Mississippt Univ. for Women, 458 U. S., at 724, n. 9; Stan-
ton v. Stanton, 421 U. 8. 7, 13 (1975); Harris v. Forklift Systems, Inc., 510
U. 8. 17, 26, n. (1993) (GINSBURG, J., concurring) (“[T]t remains an open
question whether ‘classifications based on gender are inherently suspect’”)
(citations omitted).

7 Although peremptory challenges are valuable tools in jury trials, they
“are not constitutionally protected fundamental rights; rather they are but
one state-created means to the constitutional end of an impartial jury and
a fair trial.” Georgia v. McCollum, 505 U. S. 42, 57 (1992).

8 Respondent argues that we should recognize a special state interest in
this case: the State’s interest in establishing the paternity of a child born
out of wedlock. Respondent contends that this interest justifies the use
of gender-based peremptory challenges, since illegitimate children are
themselves victims of historical discrimination and entitled to heightened
scrutiny under the Equal Protection Clause.

What respondent fails to recognize is that the only legitimate interest
it could possibly have in the exercise of its peremptory challenges is secur-
ing a fair and impartial jury. See Edmonson v. Leesville Concrete Co.,
500 U. S. 614, 620 (1991) (“[The] sole purpose [of the peremptory challenge]
is to permit litigants to assist the government in the selection of an impar-
tial trier of fact”). This interest does not change with the parties or the
causes. The State’s interest in every trial is to see that the proceedings
are carried out in a fair, impartial, and nondiscriminatory manner.
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be more sympathetic and receptive to the arguments of a
man alleged in a paternity action to be the father of an out-
of-wedlock child, while women equally qualified to serve
upon a jury might be more sympathetic and receptive to the
arguments of the complaining witness who bore the child.”
Brief for Respondent 10.°

We shall not accept as a defense to gender-based peremp-
tory challenges “the very stereotype the law condemns.”
Powers v. Ohio, 499 U. S., at 410. Respondent’s rationale,
not unlike those regularly expressed for gender-based
strikes, is reminiscent of the arguments advanced to justify
the total exclusion of women from juries.' Respondent of-

9 Respondent cites one study in support of its quasi-empirical claim that
women and men may have different attitudes about certain issues justify-
ing the use of gender as a proxy for bias. See R. Hastie, S. Penrod, &
N. Pennington, Inside the Jury 140 (1983). The authors conclude: “Nei-
ther student nor citizen judgments for typical criminal case materials have
revealed differences between male and female verdict preferences. . . .
The picture differs [only] for rape cases, where female jurors appear to
be somewhat more conviction-prone than male jurors.” The majority of
studies suggest that gender plays no identifiable role in jurors’ attitudes.
See, e.¢g., V. Hans & N. Vidmar, Judging the Jury 76 (1986) (“[IIn the
majority of studies there are no significant differences in the way men and
women perceive and react to trials; yet a few studies find women more
defense-oriented, while still others show women more favorable to the
prosecutor”). Even in 1956, before women had a constitutional right to
serve on juries, some commentators warned against using gender as a
proxy for bias. See F. Busch, Law and Tactics in Jury Trials § 143, p. 207
(1949) (“In this age of general and specialized education, availed of gener-
ally by both men and women, it would appear unsound to base a peremp-
tory challenge in any case upon the sole ground of sex . ..”).

10 A manual formerly used to instruct prosecutors in Dallas, Texas, pro-
vided the following advice: “‘I don’t like women jurors because I can’t
trust them. They do, however, make the best jurors in cases involving
crimes against children. It is possible that their “women’s intuition” can
help you if you can’t win your case with the facts.”” Alschuler, The Su-
preme Court and the Jury: Voir Dire, Peremptory Challenges, and the
Review of Jury Verdicts, 56 U. Chi. L. Rev. 153, 210 (1989). Another
widely circulated trial manual speculated:

“If counsel is depending upon a clearly applicable rule of law and if he
wants to avoid a verdict of ‘intuition’ or ‘sympathy,” if his verdict in
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fers virtually no support for the conclusion that gender alone
is an accurate predictor of juror’s attitudes; yet it urges this
Court to condone the same stereotypes that justified the
wholesale exclusion of women from juries and the ballot
box.! Respondent seems to assume that gross generaliza-
tions that would be deemed impermissible if made on the

amount is to be proved by clearly demonstrated blackboard figures for
example, generally he would want a male juror.

“[But] women . . . are desired jurors when plaintiff is a man. A woman
juror may see a man impeached from the beginning of the case to the end,
but there is at least the chance [with] the woman juror (particularly if the
man happens to be handsome or appealing) [that] the plaintiff’s derelic-
tions in and out of court will be overlooked. A woman is inclined to for-
give sin in the opposite sex; but definitely not her own.” 3 M. Belli, Mod-
ern Trials §§51.67 and 51.68, pp. 446-447 (2d ed. 1982).

1 Even if a measure of truth can be found in some of the gender stereo-
types used to justify gender-based peremptory challenges, that fact alone
cannot support discrimination on the basis of gender in jury selection.
We have made abundantly clear in past cases that gender classifications
that rest on impermissible stereotypes violate the Equal Protection
Clause, even when some statistical support can be conjured up for the
generalization. See, e. g., Weinberger v. Wiesenfeld, 420 U. S. 636, 645
(1975) (holding unconstitutional a Social Security Act classification author-
izing benefits to widows but not to widowers despite the fact that the
justification for the differential treatment was “not entirely without empir-
ical support”); Craig v. Boren, 429 U. S. 190, 201 (1976) (invalidating an
Oklahoma law that established different drinking ages for men and
women, although the evidence supporting the age differential was “not
trivial in a statistical sense”). The generalization advanced by Alabama
in support of its asserted right to discriminate on the basis of gender is,
at the least, overbroad, and serves only to perpetuate the same “outmoded
notions of the relative capabilities of men and women,” Cleburne v. Cle-
burne Living Center, Inc., 473 U. S. 432, 441 (1985), that we have invali-
dated in other contexts. See Frontiero v. Richardson, 411 U.S. 677
(1973); Stanton v. Stanton, supra; Craig v. Boren, supra; Mississippi
Univ. for Women v. Hogan, supra. The Equal Protection Clause, as inter-
preted by decisions of this Court, acknowledges that a shred of truth may
be contained in some stereotypes, but requires that state actors look be-
yond the surface before making judgments about people that are likely
to stigmatize as well as to perpetuate historical patterns of discrimination.
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basis of race are somehow permissible when made on the
basis of gender.

Discrimination in jury selection, whether based on race or
on gender, causes harm to the litigants, the community, and
the individual jurors who are wrongfully excluded from par-
ticipation in the judicial process. The litigants are harmed
by the risk that the prejudice that motivated the discrimina-
tory selection of the jury will infect the entire proceedings.
See Edmonson, 500 U. S., at 628 (discrimination in the court-
room “raises serious questions as to the fairness of the pro-
ceedings conducted there”). The community is harmed by
the State’s participation in the perpetuation of invidious
group stereotypes and the inevitable loss of confidence in our
judicial system that state-sanctioned discrimination in the
courtroom engenders.

When state actors exercise peremptory challenges in reli-
ance on gender stereotypes, they ratify and reinforce preju-
dicial views of the relative abilities of men and women. Be-
cause these stereotypes have wreaked injustice in so many
other spheres of our country’s public life, active discrimina-
tion by litigants on the basis of gender during jury selection
“invites cynicism respecting the jury’s neutrality and its obli-
gation to adhere to the law.” Powers v. Ohio, 499 U. S., at
412. The potential for cynicism is particularly acute in cases
where gender-related issues are prominent, such as cases in-
volving rape, sexual harassment, or paternity. Discrimina-
tory use of peremptory challenges may create the impression
that the judicial system has acquiesced in suppressing full
participation by one gender or that the “deck has been
stacked” in favor of one side. See id., at 413 (“The verdict
will not be accepted or understood [as fair] if the jury is cho-
sen by unlawful means at the outset”).

In recent cases we have emphasized that individual jurors
themselves have a right to nondiscriminatory jury selection
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procedures.’? See Powers, supra, Edmonson, supra, and
Georgia v. McCollum, 505 U. S. 42 (1992). Contrary to re-
spondent’s suggestion, this right extends to both men and
women. See Mississippt Univ. for Women v. Hogan, 458
U.S, at 723 (that a state practice “discriminates against
males rather than against females does not exempt it from
scrutiny or reduce the standard of review”); cf. Brief for Re-
spondent 9 (arguing that men deserve no protection from
gender discrimination in jury selection because they are not
victims of historical discrimination). All persons, when
granted the opportunity to serve on a jury, have the right
not to be excluded summarily because of discriminatory and
stereotypical presumptions that reflect and reinforce pat-

2Given our recent precedent, the doctrinal basis for JUSTICE SCALIA’s
dissenting opinion is a mystery. JUSTICE SCALIA points out that the dis-
crimination at issue in this case was directed at men, rather than women,
but then acknowledges that the Equal Protection Clause protects both
men and women from intentional discrimination on the basis of gender.
See post, at 157, citing Mississippi Univ. for Women v. Hogan, 458 U. S.,
at 723-724. He also appears cognizant of the fact that classifications
based on gender must be more than merely rational, see post, at 160-161;
they must be supported by an “exceedingly persuasive justification,”
Hogan, 458 U. S., at 724. JUSTICE SCALIA further admits that the Equal
Protection Clause, as interpreted by decisions of this Court, governs the
exercise of peremptory challenges in every trial, and that potential jurors,
as well as litigants, have an equal protection right to nondiscriminatory
jury selection procedures. See post, at 158-160, citing Batson, Powers,
Edmonson, and McCollum. JUSTICE SCALIA does not suggest that we
overrule these cases, nor does he attempt to distinguish them. He inti-
mates that discrimination on the basis of gender in jury selection may be
rational, see post, at 157, but offers no “exceedingly persuasive justifica-
tion” for it. Indeed, JUSTICE SCALIA fails to advance any justification for
his apparent belief that the Equal Protection Clause, while prohibiting
discrimination on the basis of race in the exercise of peremptory chal-
lenges, allows discrimination on the basis of gender. His dissenting opin-
ion thus serves as a tacit admission that, short of overruling a decade of
cases interpreting the Equal Protection Clause, the result we reach today
is doctrinally compelled.



142 J. E. B. ». ALABAMA Ex reL. T. B.

Opinion of the Court

terns of historical diserimination.’® Striking individual
jurors on the assumption that they hold particular views
simply because of their gender is “practically a brand upon
them, affixed by the law, an assertion of their inferiority.”
Strauder v. West Virginia, 100 U. S., at 308. It denigrates
the dignity of the excluded juror, and, for a woman, rein-
vokes a history of exclusion from political participation.
The message it sends to all those in the courtroom, and all
those who may later learn of the discriminatory act, is that
certain individuals, for no reason other than gender, are pre-
sumed unqualified by state actors to decide important ques-
tions upon which reasonable persons could disagree.'®

131t is irrelevant that women, unlike African-Americans, are not a nu-
merical minority and therefore are likely to remain on the jury if each side
uses its peremptory challenges in an equally discriminatory fashion. Cf.
United States v. Broussard, 987 F. 2d, at 220 (declining to extend Batson
to gender; noting that “[w]omen are not a numerical minority,” and there-
fore are likely to be represented on juries despite the discriminatory use
of peremptory challenges). Because the right to nondiscriminatory jury
selection procedures belongs to the potential jurors, as well as to the liti-
gants, the possibility that members of both genders will get on the jury
despite the intentional discrimination is beside the point. The exclusion
of even one juror for impermissible reasons harms that juror and under-
mines public confidence in the fairness of the system.

“4The popular refrain is that all peremptory challenges are based on
stereotypes of some kind, expressing various intuitive and frequently er-
roneous biases. See post, at 161. But where peremptory challenges are
made on the basis of group characteristics other than race or gender (like
occupation, for example), they do not reinforce the same stereotypes about
the group’s competence or predispositions that have been used to prevent
them from voting, participating on juries, pursuing their chosen profes-
sions, or otherwise contributing to civic life. See Babcock, A Place in the
Palladium, Women’s Rights and Jury Service, 61 U. Cinn. L. Rev. 1139,
1173 (1993).

15 JUSTICE SCALIA argues that there is no “discrimination and dishonor”
in being subject to a race- or gender-based peremptory strike. Post, at
160. JUSTICE SCALIA’s argument has been rejected many times, see, e. g.,
Powers v. Ohio, 499 U. S. 400, 410 (1991), and we reject it once again. The
only support JUSTICE SCALIA offers for his conclusion is the fact that race-
and gender-based peremptory challenges have a long history in this coun-
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Our conclusion that litigants may not strike potential ju-
rors solely on the basis of gender does not imply the elimina-
tion of all peremptory challenges. Neither does it conflict
with a State’s legitimate interest in using such challenges in
its effort to secure a fair and impartial jury. Parties still
may remove jurors who they feel might be less acceptable
than others on the panel; gender simply may not serve as a
proxy for bias. Parties may also exercise their peremptory
challenges to remove from the venire any group or class of
individuals normally subject to “rational basis” review. See
Cleburne v. Cleburne Living Center, Inc., 473 U. S., at 439—
442; Clark v. Jeter, 486 U. S. 456, 461 (1988). Even strikes
based on characteristics that are disproportionately associ-
ated with one gender could be appropriate, absent a showing
of pretext.'6

If conducted properly, voir dire can inform litigants about
potential jurors, making reliance upon stereotypical and pej-
orative notions about a particular gender or race both unnec-
essary and unwise. Voir dire provides a means of discover-
ing actual or implied bias and a firmer basis upon which the

try. Post, at 159 (discriminatory peremptory challenges have “coexisted
with the Equal Protection Clause for 120 years”); post, at 160 (there was
a “106-year interlude between our holding that exclusion from juries on
the basis of race was unconstitutional, /Strauder], and our holding that
peremptory challenges on the basis of race were unconstitutional, [Bat-
son]”). We do not dispute that this Court long has tolerated the discrimi-
natory use of peremptory challenges, but this is not a reason to continue
to do so. Many of “our people’s traditions,” see post, at 163, such as de
jure segregation and the total exclusion of women from juries, are now
unconstitutional even though they once coexisted with the Equal Protec-
tion Clause.

16 For example, challenging all persons who have had military experi-
ence would disproportionately affect men at this time, while challenging
all persons employed as nurses would disproportionately affect women.
Without a showing of pretext, however, these challenges may well not be
unconstitutional, since they are not gender or race based. See Hernandez
v. New York, 500 U. S. 352 (1991).
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parties may exercise their peremptory challenges intelli-
gently. See, e. g., Nebraska Press Assn. v. Stuart, 427 U. S.
539, 602 (1976) (Brennan, J., concurring in judgment) (voir
dire “facilitate[s] intelligent exercise of peremptory chal-
lenges and [helps] uncover factors that would dictate disqual-
ification for cause”); United States v. Witt, 718 F. 2d 1494,
1497 (CA10 1983) (“Without an adequate foundation [laid by
voir dire], counsel cannot exercise sensitive and intelligent
peremptory challenges”).

The experience in the many jurisdictions that have barred
gender-based challenges belies the claim that litigants and
trial courts are incapable of complying with a rule barring
strikes based on gender. See n. 1, supra (citing state and
federal jurisdictions that have extended Batson to gender).'”
As with race-based Batson claims, a party alleging gender
discrimination must make a prima facie showing of inten-

"Respondent argues that Alabama’s method of jury selection would
make the extension of Batson to gender particularly burdensome. In Al-
abama, the “struck-jury” system is employed, a system which requires
litigants to strike alternately until 12 persons remain, who then constitute
the jury. See Ala. Rule Civ. Proc. 47 (1990). Respondent suggests that,
in some cases at least, it is necessary under this system to continue strik-
ing persons from the venire after the litigants no longer have an articula-
ble reason for doing so. As a result, respondent contends, some litigants
may be unable to come up with gender-neutral explanations for their
strikes.

We find it worthy of note that Alabama has managed to maintain its
struck-jury system even after the ruling in Batson, despite the fact that
there are counties in Alabama that are predominately African-American.
In those counties, it presumably would be as difficult to come up with
race-neutral explanations for peremptory strikes as it would be to advance
gender-neutral explanations. No doubt the voir dire process aids litigants
in their ability to articulate race-neutral explanations for their peremptory
challenges. The same should be true for gender. Regardless, a State’s
choice of jury-selection methods cannot insulate it from the strictures
of the Equal Protection Clause. Alabama is free to adopt whatever
jury-selection procedures it chooses so long as they do not violate the
Constitution.
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tional discrimination before the party exercising the chal-
lenge is required to explain the basis for the strike. Batson,
476 U. S., at 97. When an explanation is required, it need
not rise to the level of a “for cause” challenge; rather, it
merely must be based on a juror characteristic other than
gender, and the proffered explanation may not be pretextual.
See Hernandez v. New York, 500 U. S. 352 (1991).

Failing to provide jurors the same protection against gen-
der discrimination as race discrimination could frustrate the
purpose of Batson itself. Because gender and race are over-
lapping categories, gender can be used as a pretext for racial
discrimination.’® Allowing parties to remove racial minori-
ties from the jury not because of their race, but because of
their gender, contravenes well-established equal protection
principles and could insulate effectively racial discrimination
from judicial serutiny.

v

Equal opportunity to participate in the fair administration
of justice is fundamental to our democratic system.” It not

8The temptation to use gender as a pretext for racial discrimination
may explain why the majority of the lower court decisions extending Bat-
son to gender involve the use of peremptory challenges to remove minor-
ity women. All four of the gender-based peremptory cases to reach the
Federal Courts of Appeals and cited in n. 1, supra, involved the striking
of minority women.

¥ This Court almost a half century ago stated:

“The American tradition of trial by jury, considered in connection with
either criminal or civil proceedings, necessarily contemplates an impartial
jury drawn from a cross-section of the community. . . . This does not mean,
of course, that every jury must contain representatives of all the economic,
social, religious, racial, political and geographical groups of the community;
frequently such complete representation would be impossible. But it does
mean that prospective jurors shall be selected by court officials without
systematic and intentional exclusion of any of these groups. Recognition
must be given to the fact that those eligible for jury service are to be
found in every stratum of society. Jury competence is an individual
rather than a group or class matter. That fact lies at the very heart of
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only furthers the goals of the jury system. It reaffirms the
promise of equality under the law—that all citizens, regard-
less of race, ethnicity, or gender, have the chance to take part
directly in our democracy. Powers v. Ohio, 499 U. S., at 407
(“Indeed, with the exception of voting, for most citizens the
honor and privilege of jury duty is their most significant op-
portunity to participate in the democratic process”). When
persons are excluded from participation in our democratic
processes solely because of race or gender, this promise of
equality dims, and the integrity of our judicial system is
jeopardized.

In view of these concerns, the Equal Protection Clause
prohibits discrimination in jury selection on the basis of gen-
der, or on the assumption that an individual will be biased
in a particular case for no reason other than the fact that the
person happens to be a woman or happens to be a man. As
with race, the “core guarantee of equal protection, ensuring
citizens that their State will not discriminate . . ., would be
meaningless were we to approve the exclusion of jurors on
the basis of such assumptions, which arise solely from the
jurors’ [gender].” Batson, 476 U. S., at 97-98.

The judgment of the Court of Civil Appeals of Alabama is
reversed, and the case is remanded to that court for further
proceedings not inconsistent with this opinion.

It is so ordered.
JUSTICE O’CONNOR, concurring.

I agree with the Court that the Equal Protection Clause
prohibits the government from excluding a person from jury
service on account of that person’s gender. Ante, at 135-
137. The State’s proffered justifications for its gender-
based peremptory challenges are far from the “‘exceedingly
persuasive’” showing required to sustain a gender-based

the jury system. To disregard it is to open the door to class distinctions
and discriminations which are abhorrent to the democratic ideals of trial
by jury.” Thiel v. Southern Pacific Co., 328 U. S. 217, 220 (1946).
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classification. Mississippi Univ. for Women v. Hogan, 458
U. S. 718, 724 (1982); ante, at 137-140. I therefore join the
Court’s opinion in this case. But today’s important blow
against gender discrimination is not costless. I write sepa-
rately to discuss some of these costs, and to express my be-
lief that today’s holding should be limited to the govern-
ment’s use of gender-based peremptory strikes.

Batson v. Kentucky, 476 U. S. 79 (1986), itself was a sig-
nificant intrusion into the jury selection process. Batson
minihearings are now routine in state and federal trial
courts, and Batson appeals have proliferated as well. De-
mographics indicate that today’s holding may have an even
greater impact than did Batson itself. In further constitu-
tionalizing jury selection procedures, the Court increases the
number of cases in which jury selection—once a sideshow—
will become part of the main event.

For this same reason, today’s decision further erodes the
role of the peremptory challenge. The peremptory chal-
lenge is “a practice of ancient origin” and is “part of our com-
mon law heritage.” Edmonson v. Leesville Concrete Co.,
500 U. S. 614, 639 (1991) (O’CONNOR, J., dissenting). The
principal value of the peremptory is that it helps produce
fair and impartial juries. Swain v. Alabama, 380 U. S. 202,
218-219 (1965); Babcock, Voir Dire: Preserving “Its Wonder-
ful Power,” 27 Stan. L. Rev. 545, 549-558 (1975). “Peremp-
tory challenges, by enabling each side to exclude those jurors
it believes will be most partial toward the other side, are a
means of eliminat[ing] extremes of partiality on both sides,
thereby assuring the selection of a qualified and unbiased
jury.” Holland v. Illinois, 493 U. S. 474, 484 (1990) (empha-
sis deleted; internal quotation marks and citations omitted).
The peremptory’s importance is confirmed by its persistence:
It was well established at the time of Blackstone and contin-
ues to endure in all the States. Id., at 481.

Moreover, “[t]he essential nature of the peremptory chal-
lenge is that it is one exercised without a reason stated, with-
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out inquiry and without being subject to the court’s control.”
Swain, 380 U. S., at 220. Indeed, often a reason for it cannot
be stated, for a trial lawyer’s judgments about a juror’s sym-
pathies are sometimes based on experienced hunches and ed-
ucated guesses, derived from a juror’s responses at voir dire
or a juror’s “‘bare looks and gestures.”” Ibid. That a trial
lawyer’s instinctive assessment of a juror’s predisposition
cannot meet the high standards of a challenge for cause does
not mean that the lawyer’s instinct is erroneous. Cf. V.
Starr & M. McCormick, Jury Selection 522 (1993) (nonverbal
cues can be better than verbal responses at revealing a ju-
ror’s disposition). Our belief that experienced lawyers will
often correctly intuit which jurors are likely to be the least
sympathetic, and our understanding that the lawyer will
often be unable to explain the intuition, are the very reason
we cherish the peremptory challenge. But, as we add, layer
by layer, additional constitutional restraints on the use of the
peremptory, we force lawyers to articulate what we know is
often inarticulable.

In so doing we make the peremptory challenge less discre-
tionary and more like a challenge for cause. We also in-
crease the possibility that biased jurors will be allowed onto
the jury, because sometimes a lawyer will be unable to pro-
vide an acceptable gender-neutral explanation even though
the lawyer is in fact correct that the juror is unsympathetic.
Similarly, in jurisdictions where lawyers exercise their
strikes in open court, lawyers may be deterred from using
their peremptories, out of the fear that if they are unable to
justify the strike the court will seat a juror who knows that
the striking party thought him unfit. Because I believe the
peremptory remains an important litigator’s tool and a fun-
damental part of the process of selecting impartial juries,
our increasing limitation of it gives me pause.

Nor is the value of the peremptory challenge to the litigant
diminished when the peremptory is exercised in a gender-
based manner. We know that like race, gender matters. A
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plethora of studies make clear that in rape cases, for ex-
ample, female jurors are somewhat more likely to vote
to convict than male jurors. See R. Hastie, S. Penrod, &
N. Pennington, Inside the Jury 140-141 (1983) (collect-
ing and summarizing empirical studies). Moreover, though
there have been no similarly definitive studies regarding, for
example, sexual harassment, child custody, or spousal or
child abuse, one need not be a sexist to share the intuition
that in certain cases a person’s gender and resulting life
experience will be relevant to his or her view of the case.
“‘Jurors are not expected to come into the jury box and leave
behind all that their human experience has taught them.””
Beck v. Alabama, 447 U. S. 625, 642 (1980). Individuals are
not expected to ignore as jurors what they know as men—
or women.

Today’s decision severely limits a litigant’s ability to act
on this intuition, for the import of our holding is that any
correlation between a juror’s gender and attitudes is irrele-
vant as a matter of constitutional law. But to say that gen-
der makes no difference as a matter of law is not to say that
gender makes no difference as a matter of fact. I previously
have said with regard to Batson: “That the Court will not
tolerate prosecutors’ racially discriminatory use of the pe-
remptory challenge, in effect, is a special rule of relevance, a
statement about what this Nation stands for, rather than a
statement of fact.” Brown v. North Carolina, 479 U. S. 940,
941-942 (1986) (opinion concurring in denial of certiorari).
Today’s decision is a statement that, in an effort to eliminate
the potential discriminatory use of the peremptory, see
Batson, 476 U. S., at 102 (Marshall, J., concurring), gender is
now governed by the special rule of relevance formerly re-
served for race. Though we gain much from this statement,
we cannot ignore what we lose. In extending Batson to
gender we have added an additional burden to the state
and federal trial process, taken a step closer to eliminating
the peremptory challenge, and diminished the ability of liti-



150 J. E. B. ». ALABAMA Ex reL. T. B.

(O’CONNOR, J., concurring

gants to act on sometimes accurate gender-based assump-
tions about juror attitudes.

These concerns reinforce my conviction that today’s deci-
sion should be limited to a prohibition on the government’s
use of gender-based peremptory challenges. The Equal
Protection Clause prohibits only discrimination by state
actors. In Edmonson, supra, we made the mistake of con-
cluding that private civil litigants were state actors when
they exercised peremptory challenges; in Georgia v. McCol-
lum, 505 U. S. 42, 50-55 (1992), we compounded the mistake
by holding that criminal defendants were also state actors.
Our commitment to eliminating discrimination from the legal
process should not allow us to forget that not all that occurs
in the courtroom is state action. Private civil litigants are
just that—private litigants. “The government erects the
platform; it does not thereby become responsible for all that
occurs upon it.” Edmonson, 500 U. S., at 632 (O’CONNOR,
J., dissenting).

Clearly, criminal defendants are not state actors. “From
arrest, to trial, to possible sentencing and punishment, the
antagonistic relationship between government and the ac-
cused is clear for all to see. . . . [T]he unique relationship
between criminal defendants and the State precludes attrib-
uting defendants’ actions to the State . . ..” McCollum,
supra, at 67 (O’CONNOR, J., dissenting). The peremptory
challenge is “ ‘one of the most important of the rights secured
to the accused.”” Swain, 380 U. S., at 219 (emphasis added);
Goldwasser, Limiting a Criminal Defendant’s Use of Peremp-
tory Challenges: On Symmetry and the Jury in a Criminal
Trial, 102 Harv. L. Rev. 808, 826-833 (1989). Limiting the
accused’s use of the peremptory is “a serious misordering of
our priorities,” for it means “we have exalted the right of
citizens to sit on juries over the rights of the criminal defend-
ant, even though it is the defendant, not the jurors, who faces
imprisonment or even death.” McCollum, supra, at 61-62
(THOMAS, J., concurring in judgment).
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Accordingly, I adhere to my position that the Equal Pro-
tection Clause does not limit the exercise of peremptory
challenges by private civil litigants and criminal defendants.
This case itself presents no state action dilemma, for here
the State of Alabama itself filed the paternity suit on behalf
of petitioner. But what of the next case? Will we, in the
name of fighting gender discrimination, hold that the bat-
tered wife—on trial for wounding her abusive husband—is a
state actor? Will we preclude her from using her peremp-
tory challenges to ensure that the jury of her peers contains
as many women members as possible? 1 assume we will,
but I hope we will not.

JUSTICE KENNEDY, concurring in the judgment.

I am in full agreement with the Court that the Equal Pro-
tection Clause prohibits gender discrimination in the exer-
cise of peremptory challenges. I write to explain my under-
standing of why our precedents lead to that conclusion.

Though in some initial drafts the Fourteenth Amendment
was written to prohibit discrimination against “persons be-
cause of race, color or previous condition of servitude,” the
Amendment submitted for consideration and later ratified
contained more comprehensive terms: “No State shall . . .
deny to any person within its jurisdiction the equal protec-
tion of the laws.” See Oregon v. Mitchell, 400 U.S. 112
172-173 (1970) (Harlan, J., concurring in part and dissenting
in part); B. Kendrick, Journal of the Joint Committee of Fif-
teen on Reconstruction, 39th Congress, 1865-1867, pp. 90-91,
97-100 (1914). In recognition of the evident historical fact
that the Equal Protection Clause was adopted to prohibit
government discrimination on the basis of race, the Court
most often interpreted it in the decades that followed in ac-
cord with that purpose. In Strauder v. West Virginia, 100
U. S. 303 (1880), for example, the Court invalidated a West
Virginia law prohibiting blacks from serving on juries. In
so doing, the decision said of the Equal Protection Clause:
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“What is this but declaring that the law in the States shall
be the same for the black as for the white.” Id., at 307.
And while the Court held that the State could not confine
jury service to whites, it further noted that the State could
confine jury service “to males, to freeholders, to citizens, to
persons within certain ages, or to persons having educational
qualifications.” Id., at 310. See also Yick Wo v. Hopkins,
118 U. S. 356, 373-374 (1886).

As illustrated by the necessity for the Nineteenth Amend-
ment in 1920, much time passed before the Equal Protection
Clause was thought to reach beyond the purpose of prohibit-
ing racial discrimination and to apply as well to discrimina-
tion based on sex. In over 20 cases beginning in 1971, how-
ever, we have subjected government classifications based on
sex to heightened scrutiny. Neither the State nor any Mem-
ber of the Court questions that principle here. And though
the intermediate scrutiny test we have applied may not pro-
vide a very clear standard in all instances, see Craig v.
Boren, 429 U. S. 190, 221 (1976) (REHNQUIST, J., dissenting),
our case law does reveal a strong presumption that gender
classifications are invalid. See, e. g., Mississippt Univ. for
Women v. Hogan, 458 U. S. 718 (1982).

There is no doubt under our precedents, therefore, that
the Equal Protection Clause prohibits sex discrimination in
the selection of jurors. Duren v. Missouri, 439 U.S. 357
(1979); Taylor v. Louisiana, 419 U. S. 522 (1975). The only
question is whether the Clause also prohibits peremptory
challenges based on sex. The Court is correct to hold that
it does. The Equal Protection Clause and our constitutional
tradition are based on the theory that an individual pos-
sesses rights that are protected against lawless action by the
government. The neutral phrasing of the Equal Protection
Clause, extending its guarantee to “any person,” reveals its
concern with rights of individuals, not groups (though group
disabilities are sometimes the mechanism by which the State
violates the individual right in question). “At the heart of
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the Constitution’s guarantee of equal protection lies the sim-
ple command that the Government must treat citizens as in-
dividuals, not as simply components of a racial [or] sexual . ..
class.” Metro Broadcasting, Inc. v. FCC, 497 U. S. 547, 602
(1990) (O’CONNOR, J., dissenting) (emphasis deleted; internal
quotation marks omitted). For purposes of the Equal Pro-
tection Clause, an individual denied jury service because of
a peremptory challenge exercised against her on account of
her sex is no less injured than the individual denied jury
service because of a law banning members of her sex from
serving as jurors. Cf., e.g., Powers v. Ohio, 499 U. S. 400,
409-410 (1991); Palmore v. Sidoti, 466 U. S. 429, 431-432
(1984); Ex parte Virginia, 100 U.S. 339, 346-347 (1880).
The injury is to personal dignity and to the individual’s right
to participate in the political process. Powers, supra, at 410.
The neutrality of the Fourteenth Amendment’s guarantee is
confirmed by the fact that the Court has no difficulty in find-
ing a constitutional wrong in this case, which involves males
excluded from jury service because of their gender.

The importance of individual rights to our analysis
prompts a further observation concerning what I conceive
to be the intended effect of today’s decision. We do not pro-
hibit racial and gender bias in jury selection only to encour-
age it in jury deliberations. Once seated, a juror should not
give free rein to some racial or gender bias of his or her own.
The jury system is a kind of compact by which power is
transferred from the judge to jury, the jury in turn deciding
the case in accord with the instructions defining the relevant
issues for consideration. The wise limitation on the author-
ity of courts to inquire into the reasons underlying a jury’s
verdict does not mean that a jury ought to disregard the
court’s instructions. A juror who allows racial or gender
bias to influence assessment of the case breaches the compact
and renounces his or her oath.

In this regard, it is important to recognize that a juror sits
not as a representative of a racial or sexual group but as an
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individual citizen. Nothing would be more pernicious to the
jury system than for society to presume that persons of dif-
ferent backgrounds go to the jury room to voice prejudice.
Cf. Metro Broadcasting, supra, at 618 (O’CONNOR, J., dis-
senting). The jury pool must be representative of the com-
munity, but that is a structural mechanism for preventing
bias, not enfranchising it. See, e.g., Ballard v. United
States, 329 U. S. 187, 193 (1946); Thiel v. Southern Pacific
Co., 328 U. S. 217 (1946). “Jury competence is an individual
rather than a group or class matter. That fact lies at the
very heart of the jury system.” Id., at 220. Thus, the Con-
stitution guarantees a right only to an impartial jury, not to
a jury composed of members of a particular race or gender.
See Holland v. Illinois, 493 U. S. 474 (1990); Strauder, 100
U. S., at 305.

& & *

For these reasons, I concur in the judgment of the Court
holding that peremptory strikes based on gender violate the
Equal Protection Clause.

CHIEF JUSTICE REHNQUIST, dissenting.

I agree with the dissent of JUSTICE ScALIA, which I have
joined. I add these words in support of its conclusion. Ac-
cepting Batson v. Kentucky, 476 U. S. 79 (1986), as correctly
decided, there are sufficient differences between race and
gender discrimination such that the principle of Batson
should not be extended to peremptory challenges to potential
jurors based on sex.

That race and sex discrimination are different is acknowl-
edged by our equal protection jurisprudence, which accords
different levels of protection to the two groups. Classifica-
tions based on race are inherently suspect, triggering “strict
scrutiny,” while gender-based classifications are judged
under a heightened, but less searching, standard of review.
Mississippt Univ. for Women v. Hogan, 458 U. S. 718, 724
(1982). Racial groups comprise numerical minorities in our
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society, warranting in some situations a greater need for
protection, whereas the population is divided almost equally
between men and women. Furthermore, while substantial
discrimination against both groups still lingers in our society,
racial equality has proved a more challenging goal to achieve
on many fronts than gender equality. See, e.g., D. Kirp,
M. Yudof, & M. Franks, Gender Justice 137 (1986).

Batson, which involved a black defendant challenging the
removal of black jurors, announced a sea change in the jury
selection process. In balancing the dictates of equal protec-
tion and the historical practice of peremptory challenges,
long recognized as securing fairness in trials, the Court
concluded that the command of the Equal Protection Clause
was superior. But the Court was careful that its rule not
“undermine the contribution the challenge generally makes
to the administration of justice.” 476 U. S., at 98-99. Bat-
son is best understood as a recognition that race lies at the
core of the commands of the Fourteenth Amendment. Not
surprisingly, all of our post-Batson cases have dealt with
the use of peremptory strikes to remove black or racially
identified venirepersons, and all have described Batson as
fashioning a rule aimed at preventing purposeful discrimina-
tion against a cognizable racial group.* As JUSTICE O’CON-
NOR once recognized, Batson does not apply “[oJutside the
uniquely sensitive area of race.” Brown v. North Carolina,
479 U. S. 940, 942 (1986) (opinion concurring in denial of
certiorari).

Under the Equal Protection Clause, these differences
mean that the balance should tilt in favor of peremptory
challenges when sex, not race, is the issue. Unlike the

*See Georgia v. McCollum, 505 U. S. 42 (1992) (blacks); Hernandez v.
New York, 500 U. S. 352 (1991) (Latinos); Edmonson v. Leesville Concrete
Co., 500 U. S. 614 (1991) (blacks); Powers v. Ohio, 499 U. S. 400, 404-405
(1991) (blacks); Holland v. Illinois, 493 U. S. 474, 476-477 (1990) (blacks);
Griffith v. Kentucky, 479 U. S. 314, 316 (1987) (blacks); Allen v. Hardy, 478
U. S. 255, 259 (1986) (blacks and Hispanics).
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Court, I think the State has shown that jury strikes on the
basis of gender “substantially further” the State’s legitimate
interest in achieving a fair and impartial trial through the
venerable practice of peremptory challenges. Swain v. Ala-
bama, 380 U. S. 202, 212-220 (1965) (tracing the “very old
credentials” of peremptory challenges); Batson, supra, at
118-120 (Burger, C. J., dissenting); post, at 161-162 (SCALIA,
J., dissenting). The two sexes differ, both biologically and,
to a diminishing extent, in experience. It is not merely
“stereotyping” to say that these differences may produce a
difference in outlook which is brought to the jury room. Ac-
cordingly, use of peremptory challenges on the basis of sex is
generally not the sort of derogatory and invidious act which
peremptory challenges directed at black jurors may be.
JUSTICE O’CONNOR’s concurring opinion recognizes sev-
eral of the costs associated with extending Batson to gender-
based peremptory challenges—lengthier trials, an increase
in the number and complexity of appeals addressing jury se-
lection, and a “diminished . . . ability of litigants to act on
sometimes accurate gender-based assumptions about juror
attitudes.” Amte, at 149-150. These costs are, in my view,
needlessly imposed by the Court’s opinion, because the Con-
stitution simply does not require the result that it reaches.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and
JUSTICE THOMAS join, dissenting.

Today’s opinion is an inspiring demonstration of how thor-
oughly up-to-date and right-thinking we Justices are in mat-
ters pertaining to the sexes (or as the Court would have
it, the genders), and how sternly we disapprove the male
chauvinist attitudes of our predecessors. The price to be
paid for this display—a modest price, surely—is that most of
the opinion is quite irrelevant to the case at hand. The
hasty reader will be surprised to learn, for example, that this
lawsuit involves a complaint about the use of peremptory
challenges to exclude men from a petit jury. To be sure,
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petitioner, a man, used all but one of his peremptory strikes
to remove women from the jury (he used his last challenge
to strike the sole remaining male from the pool), but the
validity of his strikes is not before us. Nonetheless, the
Court treats itself to an extended discussion of the historic
exclusion of women not only from jury service, but also from
service at the bar (which is rather like jury service, in that
it involves going to the courthouse a lot). See ante, at 131-
136. All this, as I say, is irrelevant, since the case involves
state action that allegedly discriminates against men. The
parties do not contest that discrimination on the basis of sex!
is subject to what our cases call “heightened scrutiny,” and
the citation of one of those cases (preferably one involving
men rather than women, see, e.g., Mississippi Univ. for
Women v. Hogan, 458 U. S. 718, 723-724 (1982)) is all that
was needed.

The Court also spends time establishing that the use of
sex as a proxy for particular views or sympathies is unwise
and perhaps irrational. The opinion stresses the lack of sta-
tistical evidence to support the widely held belief that, at
least in certain types of cases, a juror’s sex has some statisti-
cally significant predictive value as to how the juror will be-
have. See ante, at 137-139, and n. 9. This assertion seems
to place the Court in opposition to its earlier Sixth Amend-
ment “fair cross-section” cases. See, e. g., Taylor v. Lowisi-
ana, 419 U. S. 522, 532, n. 12 (1975) (“Controlled studies . . .
have concluded that women bring to juries their own per-
spectives and values that influence both jury deliberation

! Throughout this opinion, I shall refer to the issue as sex discrimination
rather than (as the Court does) gender discrimination. The word “gen-
der” has acquired the new and useful connotation of cultural or attitudinal
characteristics (as opposed to physical characteristics) distinctive to the
sexes. That is to say, gender is to sex as feminine is to female and mascu-
line to male. The present case does not involve peremptory strikes exer-
cised on the basis of femininity or masculinity (as far as it appears, effemi-
nate men did not survive the prosecution’s peremptories). The case
involves, therefore, sex discrimination plain and simple.
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and result”). But times and trends do change, and unisex is
unquestionably in fashion. Personally, I am less inclined to
demand statistics, and more inclined to credit the percep-
tions of experienced litigators who have had money on the
line. But it does not matter. The Court’s fervent defense
of the proposition il n’y a pas de difference entre les hommes
et les femmes (it stereotypes the opposite view as hateful
“stereotyping”) turns out to be, like its recounting of the
history of sex discrimination against women, utterly irrele-
vant. Even if sex was a remarkably good predictor in cer-
tain cases, the Court would find its use in peremptories un-
constitutional. See ante, at 139, n. 11; cf. ante, at 148-149
(O’CONNOR, J., concurring).

Of course the relationship of sex to partiality would have
been relevant if the Court had demanded in this case what it
ordinarily demands: that the complaining party have suf-
fered some injury. Leaving aside for the moment the real-
ity that the defendant himself had the opportunity to strike
women from the jury, the defendant would have some cause
to complain about the prosecutor’s striking male jurors if
male jurors tend to be more favorable toward defendants in
paternity suits. But if men and women jurors are (as the
Court thinks) fungible, then the only arguable injury from
the prosecutor’s “impermissible” use of male sex as the basis
for his peremptories is injury to the stricken juror, not to
the defendant. Indeed, far from having suffered harm, peti-
tioner, a state actor under our precedents, see Georgia V.
McCollum, 505 U. S. 42, 50-51 (1992); cf. Edmonson v. Lees-
ville Concrete Co., 500 U. S. 614, 626-627 (1991), has himself
actually inflicted harm on female jurors.? The Court today

21 continue to agree with JUSTICE O’CONNOR that McCollum and Ed-
mondson erred in making civil litigants and criminal defendants state
actors for purposes of the Equal Protection Clause. 1 do not, however,
share her belief that correcting that error while continuing to consider the
exercise of peremptories by prosecutors a denial of equal protection will
make things right. If, in accordance with common perception but con-
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presumably supplies petitioner with a cause of action by
applying the uniquely expansive third-party standing analy-
sis of Powers v. Ohio, 499 U.S. 400, 415 (1991), according
petitioner a remedy because of the wrong done to male ju-
rors. This case illustrates why making restitution to Paul
when it is Peter who has been robbed is such a bad idea.
Not only has petitioner, by implication of the Court’s own
reasoning, suffered no harm, but the scientific evidence pre-
sented at trial established petitioner’s paternity with 99.92%
accuracy. Insofar as petitioner is concerned, this is a case
of harmless error if there ever was one; a retrial will do
nothing but divert the State’s judicial and prosecutorial re-
sources, allowing either petitioner or some other malefactor
to go free.

The core of the Court’s reasoning is that peremptory chal-
lenges on the basis of any group characteristic subject to
heightened scrutiny are inconsistent with the guarantee of
the Equal Protection Clause. That conclusion can be
reached only by focusing unrealistically upon individual
exercises of the peremptory challenge, and ignoring the to-
tality of the practice. Since all groups are subject to the
peremptory challenge (and will be made the object of it,
depending upon the nature of the particular case) it is hard
to see how any group is denied equal protection. See id., at
423-424 (SCALIA, J., dissenting); Batson v. Kentucky, 476
U.S. 79, 137-138 (1986) (REHNQUIST, J., dissenting). That
explains why peremptory challenges coexisted with the
Equal Protection Clause for 120 years. This case is a per-
fect example of how the system as a whole is evenhanded.
While the only claim before the Court is petitioner’s com-
plaint that the prosecutor struck male jurors, for every man

trary to the Court’s unisex creed, women really will decide some cases
differently from men, allowing defendants alone to strike jurors on the
basis of sex will produce—and will be seen to produce—juries intention-
ally weighted in the defendant’s favor: no women jurors, for example, in a
rape prosecution. That is not a desirable outcome.
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struck by the government petitioner’s own lawyer struck a
woman. To say that men were singled out for discrimina-
tory treatment in this process is preposterous. The situa-
tion would be different if both sides systematically struck
individuals of one group, so that the strikes evinced group-
based animus and served as a proxy for segregated venire
lists. See Swain v. Alabama, 380 U. S. 202, 223-224 (1965).
The pattern here, however, displays not a systemic sex-based
animus but each side’s desire to get a jury favorably disposed
to its case. That is why the Court’s characterization of re-
spondent’s argument as “reminiscent of the arguments ad-
vanced to justify the total exclusion of women from juries,”
ante, at 138, is patently false. Women were categorically
excluded from juries because of doubt that they were compe-
tent; women are stricken from juries by peremptory chal-
lenge because of doubt that they are well disposed to the
striking party’s case. See Powers, supra, at 424 (SCALIA,
J., dissenting). There is discrimination and dishonor in the
former, and not in the latter—which explains the 106-year
interlude between our holding that exclusion from juries on
the basis of race was unconstitutional, Strauder v. West Vir-
ginia, 100 U. S. 303 (1880), and our holding that peremptory
challenges on the basis of race were unconstitutional, Batson
v. Kentucky, supra.

Although the Court’s legal reasoning in this case is largely
obscured by anti-male-chauvinist oratory, to the extent such
reasoning is discernible it invalidates much more than sex-
based strikes. After identifying unequal treatment (by sep-
arating individual exercises of peremptory challenge from
the process as a whole), the Court applies the “heightened
scerutiny” mode of equal protection analysis used for sex-
based discrimination, and concludes that the strikes fail
heightened scrutiny because they do not substantially fur-
ther an important government interest. The Court says
that the only important government interest that could be
served by peremptory strikes is “securing a fair and impar-
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tial jury,” ante, at 137, and n. 83 It refuses to accept re-
spondent’s argument that these strikes further that interest
by eliminating a group (men) which may be partial to male
defendants, because it will not accept any argument based
on “‘the very stereotype the law condemns.”” Ante, at 138
(quoting Powers, 499 U. S., at 410). This analysis, entirely
eliminating the only allowable argument, implies that sex-
based strikes do not even rationally further a legitimate gov-
ernment interest, let alone pass heightened scrutiny. That
places all peremptory strikes based on any group character-
istic at risk, since they can all be denominated “stereotypes.”
Perhaps, however (though I do not see why it should be so),
only the stereotyping of groups entitled to heightened or
strict scrutiny constitutes “the very stereotype the law con-
demns”—so that other stereotyping (e. g., wide-eyed blondes
and football players are dumb) remains OK. Or perhaps
when the Court refers to “impermissible stereotypes,” ante,
at 139, n. 11, it means the adjective to be limiting rather than
descriptive—so that we can expect to learn from the Court’s
peremptory/stereotyping jurisprudence in the future which
stereotypes the Constitution frowns upon and which it does
not.

Even if the line of our later cases guaranteed by today’s
decision limits the theoretically boundless Batson principle
to race, sex, and perhaps other classifications subject to
heightened scrutiny (which presumably would include reli-
gious belief, see Larson v. Valente, 456 U. S. 228, 244-246
(1982)), much damage has been done. It has been done, first
and foremost, to the peremptory challenge system, which

31t does not seem to me that even this premise is correct. Wise observ-
ers have long understood that the appearance of justice is as important as
its reality. If the system of peremptory strikes affects the actual impar-
tiality of the jury not a bit, but gives litigants a greater belief in that
impartiality, it serves a most important function. See, e. g., 4 W. Black-
stone, Commentaries *353. In point of fact, that may well be its greater
value.
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loses its whole character when (in order to defend against
“impermissible stereotyping” claims) “reasons” for strikes
must be given. The right of peremptory challenge “‘is, as
Blackstone says, an arbitrary and capricious right; and it
must be exercised with full freedom, or it fails of its full
purpose.”” Lewis v. United States, 146 U. S. 370, 378 (1892),
quoting Lamb v. State, 36 Wis. 424, 427 (1874). See also
Lewts, supra, at 376; United States v. Marchant, 12 Wheat.
480, 482 (1827) (Story, J.); 4 W. Blackstone, Commentaries
*353. The loss of the real peremptory will be felt most
keenly by the criminal defendant, see Georgia v. McCollum,
505 U.S. 42 (1992), whom we have until recently thought
“should not be held to accept a juror, apparently indiffer-
ent, whom he distrusted for any reason or for no reason.”
Lamb, supra, at 426. And make no mistake about it: there
really is no substitute for the peremptory. Voir dire (though
it can be expected to expand as a consequence of today’s
decision) cannot fill the gap. The biases that go along with
group characteristics tend to be biases that the juror him-
self does not perceive, so that it is no use asking about them.
It is fruitless to inquire of a male juror whether he harbors
any subliminal prejudice in favor of unwed fathers.

And damage has been done, secondarily, to the entire jus-
tice system, which will bear the burden of the expanded
quest for “reasoned peremptories” that the Court demands.
The extension of Batson to sex, and almost certainly beyond,
cf. Batson, 476 U. S., at 124 (Burger, C. J., dissenting), will
provide the basis for extensive collateral litigation, which es-
pecially the criminal defendant (who litigates full time and
cost free) can be expected to pursue. While demographic
reality places some limit on the number of cases in which
race-based challenges will be an issue, every case contains a
potential sex-based claim. Another consequence, as I have
mentioned, is a lengthening of the voir dire process that
already burdens trial courts.



Cite as: 511 U. S. 127 (1994) 163

SCALI4, J., dissenting

The irrationality of today’s strike-by-strike approach to
equal protection is evident from the consequences of ex-
tending it to its logical conclusion. If a fair and impartial
trial is a prosecutor’s only legitimate goal; if adversarial trial
stratagems must be tested against that goal in abstraction
from their role within the system as a whole; and if, so tes-
ted, sex-based stratagems do not survive heightened scru-
tiny—then the prosecutor presumably violates the Constitu-
tion when he selects a male or female police officer to testify
because he believes one or the other sex might be more con-
vincing in the context of the particular case, or because he
believes one or the other might be more appealing to a pre-
dominantly male or female jury. A decision to stress one
line of argument or present certain witnesses before a
mostly female jury—for example, to stress that the defend-
ant victimized women—Dbecomes, under the Court’s reason-
ing, intentional discrimination by a state actor on the basis
of gender.

* * *

In order, it seems to me, not to eliminate any real denial
of equal protection, but simply to pay conspicuous obeisance
to the equality of the sexes, the Court imperils a practice
that has been considered an essential part of fair jury trial
since the dawn of the common law. The Constitution of the
United States neither requires nor permits this vandalizing
of our people’s traditions.

For these reasons, I dissent.



164 OCTOBER TERM, 1993

Syllabus

CENTRAL BANK OF DENVER, N. A. v. FIRST
INTERSTATE BANK OF DENVER, N. A,
ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 92-854. Argued November 30, 1993—Decided April 19, 1994

As this Court has interpreted it, § 10(b) of the Securities Exchange Act of
1934 imposes private civil liability on those who commit a manipulative
or deceptive act in connection with the purchase or sale of securities.
Following a public building authority’s default on certain bonds secured
by landowner assessment liens, respondents, as purchasers of the bonds,
filed suit against the authority, the bonds’ underwriters, the developer
of the land in question, and petitioner bank, as the indenture trustee for
the bond issues. Respondents alleged that the first three defendants
had violated §10(b) in connection with the sale of the bonds, and that
petitioner was “secondarily liable under § 10(b) for its conduct in aiding
and abetting the [other defendants’] fraud.” The District Court
granted summary judgment to petitioner, but the Court of Appeals re-
versed in light of Circuit precedent allowing private aiding and abetting
actions under § 10(b).

Held: A private plaintiff may not maintain an aiding and abetting suit
under §10(b). Pp. 170-192.

(@) This case is resolved by the statutory text, which governs what
conduct is covered by §10(b). See, e. g., Ernst & Ernst v. Hochfelder,
425 U. 8. 185, 197, 199. That text—which makes it “unlawful for any
person, directly or indirectly, . . . [tlo use or employ, in connection with
the purchase or sale of any security . . ., any manipulative or deceptive
device or contrivance”—prohibits only the making of a material mis-
statement (or omission) or the commission of a manipulative act, and
does not reach those who aid and abet a violation. The “directly or
indirectly” phrase does not cover aiding and abetting, since liability for
aiding and abetting would extend beyond persons who engage, even
indirectly, in a proscribed activity to include those who merely give
some degree of aid to violators, and since the “directly or indirectly”
language is used in numerous 1934 Act provisions in a way that does
not impose aiding and abetting liability. Pp. 170-178.

(b) Even if the §10(b) text did not answer the question at issue, the
same result would be reached by inferring how the 1934 Congress would
have addressed the question had it expressly included a §10(b) private
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right of action in the 1934 Act. See Musick, Peeler & Garrett v. Em-
ployers Ins. of Wausau, 508 U. S. 286, 294. None of the express private
causes of action in the federal securities laws imposes liability on aiders
and abettors. It thus can be inferred that Congress likely would not
have attached such liability to a private § 10(b) cause of action. See id.,
at 297. Pp. 178-180.

(c) Contrary to respondents’ contention, the statutory silence cannot
be interpreted as tantamount to an explicit congressional intent to im-
pose §10(b) aiding and abetting liability. Congress has not enacted a
general civil aiding and abetting tort liability statute, but has instead
taken a statute-by-statute approach to such liability. Nor did it provide
for aiding and abetting liability in any of the private causes of action in
the 1933 and 1934 securities Acts, but mandated it only in provisions
enforceable in actions brought by the Securities and Exchange Commis-
sion (SEC). Pp. 180-185.

(d) The parties’ competing arguments based on other post-1934
legislative developments—respondents’ contentions that congressional
acquiescence in their position is demonstrated by 1983 and 1988
Committee Reports making oblique references to §10(b) aiding and
abetting liability and by Congress’ failure to enact a provision denying
such liability after the lower courts began interpreting § 10(b) to include
it, and petitioner’s assertion that Congress’ failure to pass 1957, 1958,
and 1960 bills expressly creating such liability reveals an intent not to
cover it—deserve little weight in the interpretive process, would not
point to a definitive answer in any event, and are therefore rejected.
Pp. 185-188.

(e) The SEC’s various policy arguments in support of the aiding and
abetting cause of action—e. g., that the cause of action deters secondary
actors from contributing to fraudulent activities and ensures that de-
frauded plaintiffs are made whole—cannot override the Court’s inter-
pretation of the Act’s text and structure because such arguments do
not show that adherence to the text and structure would lead to a result
so bizarre that Congress could not have intended it. Demarest v.
Manspeaker, 498 U. S. 184, 191. It is far from clear that Congress in
1934 would have decided that the statutory purposes of fair dealing and
efficiency in the securities markets would be furthered by the imposition
of private aider and abettor liability, in light of the uncertainty and
unpredictability of the rules for determining such liability, the potential
for excessive litigation arising therefrom, and the resulting difficulties
and costs that would be experienced by client companies and investors.
Pp. 188-190.

(f) The Court rejects the suggestion that a private civil § 10(b) aiding
and abetting cause of action may be based on 18 U. S. C. §2, a general
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aiding and abetting statute applicable to all federal criminal offenses.
The logical consequence of the SEC’s approach would be the implication
of a civil damages cause of action for every criminal statute passed for
the benefit of some particular class of persons. That would work a
significant and unacceptable shift in settled interpretive principles.
Pp. 190-191.

969 F. 2d 891, reversed.

KENNEDY, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined. STEVENS, J., filed
a dissenting opinion, in which BLACKMUN, SOUTER, and GINSBURG, JJ.,
joined, post, p. 192.

Tucker K. Trautman argued the cause for petitioner.
With him on the briefs was Van Aaron Hughes.

Miles M. Gersh argued the cause for respondents. With
him on the brief was James S. Helfrich.

Edwin S. Kneedler argued the cause for the Securities and
Exchange Commission as amicus curiae urging affirmance.
With him on the brief were Solicitor General Days, Paul
Gonson, Jacob H. Stillman, and Brian D. Bellardo.*

JUSTICE KENNEDY delivered the opinion of the Court.

As we have interpreted it, §10(b) of the Securities Ex-
change Act of 1934 imposes private civil liability on those
who commit a manipulative or deceptive act in connection
with the purchase or sale of securities. In this case, we

*Theodore B. Olson, Theodore J. Boutrous, Jr., and William J. Fitz-
patrick filed a brief for the Securities Industry Association as amicus
curiae urging reversal.

Briefs of amicus curiae urging affirmance were filed for the Association
of the Bar of the City of New York by Harvey J. Goldschmid, John D.
Feerick, Sheldon H. Elsen, and Jill E. Fisch; and for the Trial Lawyers for
Public Justice, P. C., et al. by Priscilla R. Budeiri and Arthur H. Bryant.

Briefs of amici curiae were filed for the American Institute of Certified
Public Accountants by Louis A. Craco, Richard 1. Miller, and David P.
Murray; and for the National Association of Securities and Commercial
Law Attorneys by William S. Lerach, Leonard B. Simon, Kevin P. Roddy,
and Paul F. Bennett.
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must answer a question reserved in two earlier decisions:
whether private civil liability under §10(b) extends as well
to those who do not engage in the manipulative or deceptive
practice, but who aid and abet the violation. See Herman &
MacLean v. Huddleston, 459 U.S. 375, 379, n. 5 (1983);
Ernst & Ernst v. Hochfelder, 425 U. S. 185, 191-192, n. 7
(1976).
I

In 1986 and 1988, the Colorado Springs-Stetson Hills Pub-
lic Building Authority (Authority) issued a total of $26 mil-
lion in bonds to finance public improvements at Stetson Hills,
a planned residential and commercial development in Colo-
rado Springs. Petitioner Central Bank of Denver served as
indenture trustee for the bond issues.

The bonds were secured by landowner assessment liens,
which covered about 250 acres for the 1986 bond issue and
about 272 acres for the 1988 bond issue. The bond cove-
nants required that the land subject to the liens be worth at
least 160% of the bonds’ outstanding principal and interest.
The covenants required AmWest Development, the devel-
oper of Stetson Hills, to give Central Bank an annual report
containing evidence that the 160% test was met.

In January 1988, AmWest provided Central Bank with an
updated appraisal of the land securing the 1986 bonds and of
the land proposed to secure the 1988 bonds. The 1988 ap-
praisal showed land values almost unchanged from the 1986
appraisal. Soon afterwards, Central Bank received a letter
from the senior underwriter for the 1986 bonds. Noting
that property values were declining in Colorado Springs and
that Central Bank was operating on an appraisal over 16
months old, the underwriter expressed concern that the
160% test was not being met.

Central Bank asked its in-house appraiser to review the
updated 1988 appraisal. The in-house appraiser decided
that the values listed in the appraisal appeared optimistic
considering the local real estate market. He suggested that
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Central Bank retain an outside appraiser to conduct an inde-
pendent review of the 1988 appraisal. After an exchange of
letters between Central Bank and AmWest in early 1988,
Central Bank agreed to delay independent review of the ap-
praisal until the end of the year, six months after the June
1988 closing on the bond issue. Before the independent re-
view was complete, however, the Authority defaulted on the
1988 bonds.

Respondents First Interstate Bank of Denver and Jack K.
Naber had purchased $2.1 million of the 1988 bonds. After
the default, respondents sued the Authority, the 1988 under-
writer, a junior underwriter, an AmWest director, and Cen-
tral Bank for violations of § 10(b) of the Securities Exchange
Act of 1934. The complaint alleged that the Authority, the
underwriter defendants, and the AmWest director had vio-
lated §10(b). The complaint also alleged that Central Bank
was “secondarily liable under § 10(b) for its conduct in aiding
and abetting the fraud.” App. 26.

The United States District Court for the District of Colo-
rado granted summary judgment to Central Bank. The
United States Court of Appeals for the Tenth Circuit re-
versed. First Interstate Bank of Denver, N. A. v. Pring,
969 F. 2d 891 (1992).

The Court of Appeals first set forth the elements of the
§10(b) aiding and abetting cause of action in the Tenth Cir-
cuit: (1) a primary violation of § 10(b); (2) recklessness by the
aider and abettor as to the existence of the primary violation;
and (3) substantial assistance given to the primary violator
by the aider and abettor. Id., at 898-903.

Applying that standard, the Court of Appeals found that
Central Bank was aware of concerns about the accuracy of
the 1988 appraisal. Central Bank knew both that the sale
of the 1988 bonds was imminent and that purchasers were
using the 1988 appraisal to evaluate the collateral for the
bonds. Under those circumstances, the court said, Central
Bank’s awareness of the alleged inadequacies of the updated,
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but almost unchanged, 1988 appraisal could support a finding
of extreme departure from standards of ordinary care. The
court thus found that respondents had established a genuine
issue of material fact regarding the recklessness element of
aiding and abetting liability. Id., at 904. On the separate
question whether Central Bank rendered substantial assist-
ance to the primary violators, the Court of Appeals found
that a reasonable trier of fact could conclude that Central
Bank had rendered substantial assistance by delaying the
independent review of the appraisal. [Ibid.

Like the Court of Appeals in this case, other federal courts
have allowed private aiding and abetting actions under
§10(b). The first and leading case to impose the liability
was Brennan v. Midwestern United Life Ins. Co., 259 F.
Supp. 673 (ND Ind. 1966), aff’d, 417 F. 2d 147 (CA7 1969),
cert. denied, 397 U. S. 989 (1970). The court reasoned that
“[iln the absence of a clear legislative expression to the con-
trary, the statute must be flexibly applied so as to implement
its policies and purposes.” 259 F. Supp., at 680-681. Since
1966, numerous courts have taken the same position. See,
e. g., Cleary v. Perfectune, Inc., 700 F. 2d 774, 777 (CA1 1983);
Kerbs v. Fall River Industries, Inc., 502 F. 2d 731, 740
(CA10 1974).

After our decisions in Santa Fe Industries, Inc. v. Green,
430 U. S. 462 (1977), and Ernst & Ernst v. Hochfelder, 425
U. S. 185 (1976), where we paid close attention to the statu-
tory text in defining the scope of conduct prohibited by
§10(b), courts and commentators began to question whether
aiding and abetting liability under § 10(b) was still available.
Professor Fischel opined that the “theory of secondary liabil-
ity [under § 10(b) was] no longer viable in light of recent Su-
preme Court decisions strictly interpreting the federal secu-
rities laws.” Secondary Liability Under Section 10(b) of the
Securities Act of 1934, 69 Calif. L. Rev. 80, 82 (1981). In
1981, the District Court for the Eastern District of Michigan
found it “doubtful that a claim for ‘aiding and abetting’ . . .
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will continue to exist under 10(b).” Benoay v. Decker, 517
F. Supp. 490, 495, aft’d, 735 F. 2d 1363 (CA6 1984). The same
year, the Ninth Circuit stated that the “status of aiding and
abetting as a basis for liability under the securities laws
[was] in some doubt.” Little v. Valley National Bank of
Arizona, 650 F. 2d 218, 220, n. 3. The Ninth Circuit later
noted that “[aliding and abetting and other ‘add-on’ theories
of liability have been justified by reference to the broad pol-
icy objectives of the securities acts. . . . The Supreme Court
has rejected this justification for an expansive reading of the
statutes and instead prescribed a strict statutory construc-
tion approach to determining liability under the acts.” SEC
v. Seaboard Corp., 677 F. 2d 1301, 1311, n. 12 (1982). The
Fifth Circuit has stated: “[I]t is now apparent that open-
ended readings of the duty stated by Rule 10b-5 threaten
to rearrange the congressional scheme. The added layer of
liability . . . for aiding and abetting . . . is particularly prob-
lematic. . . . There is a powerful argument that . . . aider and
abettor liability should not be enforceable by private parties
pursuing an implied right of action.” Akin v. Q-L Invest-
ments, Inc., 959 F. 2d 521, 525 (1992). Indeed, the Seventh
Circuit has held that the defendant must have committed a
manipulative or deceptive act to be liable under §10(b), a
requirement that in effect forecloses liability on those who
do no more than aid or abet a 10b-5 violation. See, e. g.,
Barker v. Henderson, Franklin, Starnes & Holt, 797 F. 2d
490, 495 (1986).

We granted certiorari to resolve the continuing confusion
over the existence and scope of the §10(b) aiding and abet-
ting action. 508 U. S. 959 (1993).

II

In the wake of the 1929 stock market crash and in response
to reports of widespread abuses in the securities industry,
the 73d Congress enacted two landmark pieces of securities
legislation: the Securities Act of 1933 (1933 Act) and the
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Securities Exchange Act of 1934 (1934 Act). 48 Stat. 74, as
amended, 15 U. S. C. §77a et seq. (1988 ed. and Supp. IV); 48
Stat. 881, as amended, 15 U. S. C. §78a et seq. (1988 ed. and
Supp. IV). The 1933 Act regulates initial distributions of
securities, and the 1934 Act for the most part regulates post-
distribution trading. Blue Chip Stamps v. Manor Drug
Stores, 421 U. S. 723, 7562 (1975). Together, the Acts “em-
brace a fundamental purpose . . . to substitute a philosophy
of full disclosure for the philosophy of caveat emptor.”
Affiliated Ute Citizens of Utah v. United States, 406 U. S.
128, 151 (1972) (internal quotation marks omitted).

The 1933 and 1934 Acts create an extensive scheme of civil
liability. The Securities and Exchange Commission (SEC)
may bring administrative actions and injunctive proceedings
to enforce a variety of statutory prohibitions. Private plain-
tiffs may sue under the express private rights of action con-
tained in the Acts. They may also sue under private rights
of action we have found to be implied by the terms of §§ 10(b)
and 14(a) of the 1934 Act. Superintendent of Ins. of N. Y.
v. Bankers Life & Casualty Co., 404 U.S. 6, 13, n. 9 (1971)
(8§ 10(b)); J. I. Case Co. v. Borak, 377 U. S. 426, 430-435 (1964)
(§14(a)). This case concerns the most familiar private cause
of action: the one we have found to be implied by § 10(b), the
general antifraud provision of the 1934 Act. Section 10(b)
states:

“It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of
interstate commerce or of the mails, or of any facility of
any national securities exchange—

“(b) To use or employ, in connection with the purchase
or sale of any security registered on a national securities
exchange or any security not so registered, any manipu-
lative or deceptive device or contrivance in contraven-
tion of such rules and regulations as the [SEC] may pre-
scribe.” 15 U. S. C. §78;.
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Rule 10b-5, adopted by the SEC in 1942, casts the proscrip-
tion in similar terms:

“It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of
interstate commerce, or of the mails or of any facility of
any national securities exchange,

“(a) To employ any device, scheme, or artifice to
defraud,

“(b) To make any untrue statement of a material fact
or to omit to state a material fact necessary in order to
make the statements made, in the light of the circum-
stances under which they were made, not misleading, or

“(c) To engage in any act, practice, or course of busi-
ness which operates or would operate as a fraud or de-
ceit upon any person,

“in connection with the purchase or sale of any secu-
rity.” 17 CFR §240.10b-5 (1993).

In our cases addressing §10(b) and Rule 10b-5, we have
confronted two main issues. First, we have determined the
scope of conduct prohibited by §10(b). See, e.g., Dirks v.
SEC, 463 U. S. 646 (1983); Aaron v. SEC, 446 U. S. 680 (1980);
Chiarella v. United States, 445 U. S. 222 (1980); Santa Fe
Industries, Inc. v. Green, 430 U. S. 462 (1977); Ernst & Ernst
v. Hochfelder, 425 U. S. 185 (1976). Second, in cases where
the defendant has committed a violation of § 10(b), we have
decided questions about the elements of the 10b-5 private
liability scheme: for example, whether there is a right to con-
tribution, what the statute of limitations is, whether there is
a reliance requirement, and whether there is an i pari de-
licto defense. See Musick, Peeler & Garrett v. Employers
Ins. of Wausau, 508 U. S. 286 (1993); Lampf, Pleva, Lipkind,
Prupis & Petigrow v. Gilbertson, 501 U. S. 350 (1991); Basic
Inc. v. Levinson, 485 U. S. 224 (1988); Bateman Eichler, Hill
Richards, Inc. v. Berner, 472 U. S. 299 (1985); see also Blue
Chip Stamps, supra; Schlick v. Penn-Dixie Cement Corp.,
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507 F. 2d 374 (CA2 1974); cf. Virginia Bankshares, Inc. v.
Sandberg, 501 U. S. 1083 (1991) (§ 14); Schreiber v. Burling-
ton Northern, Inc., 472 U. S. 1 (1985) (same).

The latter issue, determining the elements of the 10b-5
private liability scheme, has posed difficulty because Con-
gress did not create a private §10(b) cause of action and had
no occasion to provide guidance about the elements of a pri-
vate liability scheme. We thus have had “to infer how the
1934 Congress would have addressed the issue[s] had the
10b—5 action been included as an express provision in the
1934 Act.” Musick, Peeler, supra, at 294.

With respect, however, to the first issue, the scope of con-
duct prohibited by §10(b), the text of the statute controls
our decision. In §10(b), Congress prohibited manipulative
or deceptive acts in connection with the purchase or sale of
securities. It envisioned that the SEC would enforce the
statutory prohibition through administrative and injunctive
actions. Of course, a private plaintiff now may bring suit
against violators of §10(b). But the private plaintiff may
not bring a 10b-5 suit against a defendant for acts not pro-
hibited by the text of §10(b). To the contrary, our cases
considering the scope of conduct prohibited by §10(b) in
private suits have emphasized adherence to the statutory
language, “‘[t]he starting point in every case involving con-
struction of a statute.”” FErnst & Ernst, supra, at 197 (quot-
ing Blue Chip Stamps, 421 U. S., at 756 (Powell, J., concur-
ring)); see Chiarella, supra, at 226; Santa Fe Industries,
supra, at 472. We have refused to allow 10b-5 challenges
to conduct not prohibited by the text of the statute.

In Ernst & Ernst, we considered whether negligent acts
could violate §10(b). We first noted that “[t]he words ‘ma-
nipulative or deceptive’ used in conjunction with ‘device or
contrivance’ strongly suggest that §10(b) was intended to
proscribe knowing or intentional misconduct.” 425 U. S., at
197. The SEC argued that the broad congressional pur-
poses behind the Act—to protect investors from false and
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misleading practices that might injure them—suggested that
§10(b) should also reach negligent conduct. Id., at 198. We
rejected that argument, concluding that the SEC’s interpre-
tation would “add a gloss to the operative language of the
statute quite different from its commonly accepted mean-
ing.” Id., at 199.

In Santa Fe Industries, another case involving “the reach
and coverage of §10(b),” 430 U.S., at 464, we considered
whether § 10(b) “reached breaches of fiduciary duty by a ma-
jority against minority shareholders without any charge of
misrepresentation or lack of disclosure.” Id., at 470 (inter-
nal quotation marks omitted). We held that it did not, reaf-
firming our decision in Ernst & Ernst and emphasizing that
the “language of §10(b) gives no indication that Congress
meant to prohibit any conduct not involving manipulation or
deception.” 430 U. S., at 473.

Later, in Chiarella, we considered whether § 10(b) is vio-
lated when a person trades securities without disclosing in-
side information. We held that § 10(b) is not violated under
those circumstances unless the trader has an independent
duty of disclosure. In reaching our conclusion, we noted
that “not every instance of financial unfairness constitutes
fraudulent activity under §10(b).” 445 U.S., at 232. We
stated that “the 1934 Act cannot be read more broadly than
its language and the statutory scheme reasonably permit,”
and we found “no basis for applying . . . a new and different
theory of liability” in that case. Id., at 234 (internal quota-
tion marks omitted). “Section 10(b) is aptly described as a
catchall provision, but what it catches must be fraud. When
an allegation of fraud is based upon nondisclosure, there can
be no fraud absent a duty to speak.” Id., at 234-235.

Adherence to the text in defining the conduct covered by
§10(b) is consistent with our decisions interpreting other
provisions of the securities Acts. In Pinter v. Dahl, 486
U.S. 622 (1988), for example, we interpreted the word
“seller” in §12(1) of the 1933 Act by “look[ing] first at the
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language of § 12(1).” Id., at 641. Ruling that a seller is one
who solicits securities sales for financial gain, we rejected
the broader contention, “grounded in tort doctrine,” that
persons who participate in the sale can also be deemed sell-
ers. Id.,at 649. We found “no support in the statutory lan-
guage or legislative history for expansion of §12(1),” id., at
650, and stated that “[t]he ascertainment of congressional
intent with respect to the scope of liability created by a par-
ticular section of the Securities Act must rest primarily on
the language of that section.” Id., at 653.

Last Term, the Court faced a similar issue, albeit outside the
securities context, in a case raising the question whether
knowing participation in a breach of fiduciary duty is action-
able under the Employee Retirement Income Security Act of
1974 (ERISA). Mertens v. Hewitt Associates, 508 U. S. 248
(1993). The petitioner in Mertens said that the knowing par-
ticipation cause of action had been available in the common law
of trusts and should be available under ERISA. We rejected
that argument and noted that no provision in ERISA “explic-
itly require[d] [nonfiduciaries] to avoid participation (knowing
or unknowing) in a fiduciary’s breach of fiduciary duty.” Id.,
at 254. While plaintiffs had a remedy against nonfiduciaries
at common law, that was because “nonfiduciaries had a duty to
the beneficiaries not to assist in the fiduciary’s breach.” Id.,
at 255, n. 5. No comparable duty was set forth in ERISA.

Our consideration of statutory duties, especially in cases
interpreting §10(b), establishes that the statutory text con-
trols the definition of conduct covered by §10(b). That
bodes ill for respondents, for “the language of Section 10(b)
does not in terms mention aiding and abetting.” Brief for
SEC as Amicus Curiae 8 (hereinafter Brief for SEC). To
overcome this problem, respondents and the SEC suggest
(or hint at) the novel argument that the use of the phrase
“directly or indirectly” in the text of §10(b) covers aiding
and abetting. See Brief for Respondents 15 (“Inclusion of
those who act ‘indirectly’ suggests a legislative purpose fully



176 CENTRAL BANK OF DENVER, N. A. v. FIRST
INTERSTATE BANK OF DENVER, N. A.

Opinion of the Court

consistent with the prohibition of aiding and abetting”),
Brief for SEC 8 (“[W]e think that when read in context
[§10(b)] is broad enough to encompass liability for such ‘indi-
rect’ violations”).

The federal courts have not relied on the “directly or indi-
rectly” language when imposing aiding and abetting liability
under §10(b), and with good reason. There is a basic flaw
with this interpretation. According to respondents and the
SEC, the “directly or indirectly” language shows that “Con-
gress . . . intended to reach all persons who engage, even if
only indirectly, in proscribed activities connected with secu-
rities transactions.” Ibid. The problem, of course, is that
aiding and abetting liability extends beyond persons who en-
gage, even indirectly, in a proscribed activity; aiding and
abetting liability reaches persons who do not engage in the
proscribed activities at all, but who give a degree of aid to
those who do. A further problem with respondents’ inter-
pretation of the “directly or indirectly” language is posed by
the numerous provisions of the 1934 Act that use the term
in a way that does not impose aiding and abetting liability.
See §7(£)(2)(C), 15 U. S. C. §78g(f)(2)(C) (direct or indirect
ownership of stock); §9(b)(2)-(3), 15 U.S. C. §78i(b)(2)—(3)
(direct or indirect interest in put, call, straddle, option, or
privilege); § 13(d)(1), 15 U. S. C. § 78m(d)(1) (direct or indirect
ownership); §16(a), 15 U.S.C. §78p(a) (direct or indirect
ownership); §20, 15 U. S. C. § 78t (direct or indirect control
of person violating Act). In short, respondents’ interpreta-
tion of the “directly or indirectly” language fails to support
their suggestion that the text of § 10(b) itself prohibits aiding
and abetting. See 5B A. Jacobs, Litigation and Practice
Under Rule 10b-5 §40.07, p. 2-465 (rev. 1993).

Congress knew how to impose aiding and abetting liability
when it chose to do so. See, e. g., Act of Mar. 4, 1909, § 332,
35 Stat. 1152, as amended, 18 U. S. C. §2 (general criminal
aiding and abetting statute); Packers and Stockyards Act,
1921, ch. 64, § 202, 42 Stat. 161, as amended, 7 U. S. C. § 192(g)
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(1988 ed. and Supp. IV) (civil aiding and abetting provision);
see generally infra, at 181-185. If, as respondents seem to
say, Congress intended to impose aiding and abetting liabil-
ity, we presume it would have used the words “aid” and
“abet” in the statutory text. But it did not. Cf. Pinter v.
Dahl, 486 U. S., at 650 (“When Congress wished to create
such liability, it had little trouble doing so0”); Blue Chip
Stamps, 421 U. S., at 734 (“When Congress wished to provide
a remedy to those who neither purchase nor sell securities,
it had little trouble in doing so expressly”).

We reach the uncontroversial conclusion, accepted even by
those courts recognizing a §10(b) aiding and abetting cause
of action, that the text of the 1934 Act does not itself reach
those who aid and abet a §10(b) violation. Unlike those
courts, however, we think that conclusion resolves the case.
It is inconsistent with settled methodology in § 10(b) cases to
extend liability beyond the scope of conduct prohibited by
the statutory text. To be sure, aiding and abetting a wrong-
doer ought to be actionable in certain instances. Cf. Re-
statement (Second) of Torts § 876(b) (1977). The issue, how-
ever, is not whether imposing private civil liability on aiders
and abettors is good policy but whether aiding and abetting
is covered by the statute.

As in earlier cases considering conduct prohibited by
§10(b), we again conclude that the statute prohibits only the
making of a material misstatement (or omission) or the com-
mission of a manipulative act. See Santa Fe Industries, 430
U.S., at 473 (“language of §10(b) gives no indication that
Congress meant to prohibit any conduct not involving manip-
ulation or deception”); Ernst & Ernst, 425 U.S., at 214
(“When a statute speaks so specifically in terms of manipula-
tion and deception . . ., we are quite unwilling to extend
the scope of the statute”). The proscription does not include
giving aid to a person who commits a manipulative or decep-
tive act. We cannot amend the statute to create liability for
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acts that are not themselves manipulative or deceptive
within the meaning of the statute.

II1

Because this case concerns the conduct prohibited by
§10(b), the statute itself resolves the case, but even if it did
not, we would reach the same result. When the text of
§10(b) does not resolve a particular issue, we attempt to
infer “how the 1934 Congress would have addressed the
issue had the 10b-5 action been included as an express provi-
sion in the 1934 Act.” Musick, Peeler, 508 U. S., at 294.
For that inquiry, we use the express causes of action in the
securities Acts as the primary model for the §10(b) action.
The reason is evident: Had the 73d Congress enacted a pri-
vate §10(b) right of action, it likely would have designed it
in a manner similar to the other private rights of action in
the securities Acts. See id., at 294-297.

In Musick, Peeler, for example, we recognized a right to
contribution under § 10(b). We held that the express rights
of contribution contained in §§9 and 18 of the Acts were
“important . . . feature[s] of the federal securities laws and
that consistency require[d] us to adopt a like contribution
rule for the right of action existing under Rule 10b-5.” Id.,
at 297. In Basic Inc. v. Levinson, 485 U. S., at 243, we de-
cided that a plaintiff in a 10b-5 action must prove that he
relied on the defendant’s misrepresentation in order to re-
cover damages. In so holding, we stated that the “anal-
ogous express right of action”—§18(a) of the 1934 Act—
“includes a reliance requirement.” Ibid. And in Blue Chip
Stamps, we held that a 10b-5 plaintiff must have purchased
or sold the security to recover damages for the defendant’s
misrepresentation. We said that “[t]he principal express
nonderivative private civil remedies, created by Congress
contemporaneously with the passage of §10(b), . . . are
by their terms expressly limited to purchasers or sellers of
securities.” 421 U. S., at 735-736.
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Following that analysis here, we look to the express pri-
vate causes of action in the 1933 and 1934 Acts. See, e. g,
Musick, Peeler, supra, at 295-297; Blue Chip Stamps, supra,
at 735-736. In the 1933 Act, § 11 prohibits false statements
or omissions of material fact in registration statements; it
identifies the various categories of defendants subject to
liability for a violation, but that list does not include aiders
and abettors. 15 U.S.C. §77k. Section 12 prohibits the
sale of unregistered, nonexempt securities as well as the sale
of securities by means of a material misstatement or omis-
sion; and it limits liability to those who offer or sell the secu-
rity. 15 U.S.C. §77l. In the 1934 Act, §9 prohibits any
person from engaging in manipulative practices such as wash
sales, matched orders, and the like. 15 U.S.C. §78i. Sec-
tion 16 regulates short-swing trading by owners, directors,
and officers. 15 U.S.C. §78p. Section 18 prohibits any
person from making misleading statements in reports filed
with the SEC. 15 U.S.C. §78r. And §20A, added in 1988,
prohibits any person from engaging in insider trading. 15
U.S. C. §78t-1.

This survey of the express causes of action in the securi-
ties Acts reveals that each (like § 10(b)) specifies the conduct
for which defendants may be held liable. Some of the ex-
press causes of action specify categories of defendants who
may be liable; others (like §10(b)) state only that “any per-
son” who commits one of the prohibited acts may be held
liable. The important point for present purposes, however,
is that none of the express causes of action in the 1934 Act
further imposes liability on one who aids or abets a violation.
Cf. 7 U.S. C. §25(a)(1) (1988 ed. and Supp. IV) (Commodity
Exchange Act’s private civil aiding and abetting provision).

From the fact that Congress did not attach private aiding
and abetting liability to any of the express causes of action
in the securities Acts, we can infer that Congress likely
would not have attached aiding and abetting liability to
§10(b) had it provided a private § 10(b) cause of action. See
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Musick, Peeler, supra, at 297 (“[Clonsistency requires us to
adopt a like contribution rule for the right of action existing
under Rule 10b-5"). There is no reason to think that Con-
gress would have attached aiding and abetting liability only
to §10(b) and not to any of the express private rights of
action in the Act. In Blue Chip Stamps, we noted that it
would be “anomalous to impute to Congress an intention to
expand the plaintiff class for a judicially implied cause of
action beyond the bounds it delineated for comparable ex-
press causes of action.” 421 U.S., at 736. Here, it would
be just as anomalous to impute to Congress an intention in
effect to expand the defendant class for 10b-5 actions beyond
the bounds delineated for comparable express causes of
action.

Our reasoning is confirmed by the fact that respondents’
argument would impose 10b-5 aiding and abetting liability
when at least one element critical for recovery under 10b-5
is absent: reliance. A plaintiff must show reliance on the
defendant’s misstatement or omission to recover under
10b-5. Basic Inc. v. Levinson, supra, at 243. Were we to
allow the aiding and abetting action proposed in this case,
the defendant could be liable without any showing that the
plaintiff relied upon the aider and abettor’s statements or
actions. See also Chiarella, 445 U.S., at 228 (omission
actionable only where duty to disclose arises from specific
relationship between two parties). Allowing plaintiffs to
circumvent the reliance requirement would disregard the
careful limits on 10b-5 recovery mandated by our earlier
cases.

Iv

Respondents make further arguments for imposition of
§10(b) aiding and abetting liability, none of which leads us to
a different answer.

A

The text does not support their point, but respondents and
some amici invoke a broad-based notion of congressional
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intent. They say that Congress legislated with an under-
standing of general principles of tort law and that aiding and
abetting liability was “well established in both civil and crim-
inal actions by 1934.” Brief for SEC 10. Thus, “Congress
intended to include” aiding and abetting liability in the 1934
Act. Id., at 11. A brief history of aiding and abetting lia-
bility serves to dispose of this argument.

Aiding and abetting is an ancient criminal law doctrine.
See United States v. Peoni, 100 F. 2d 401, 402 (CA2 1938); 1
M. Hale, Pleas of the Crown 615 (1736). Though there is no
federal common law of crimes, Congress in 1909 enacted
what is now 18 U.S. C. §2, a general aiding and abetting
statute applicable to all federal criminal offenses. Act of
Mar. 4, 1909, §332, 35 Stat. 1152. The statute decrees that
those who provide knowing aid to persons committing fed-
eral crimes, with the intent to facilitate the crime, are them-
selves committing a crime. Nye & Nissen v. United States,
336 U. S. 613, 619 (1949).

The Restatement of Torts, under a concert of action princi-
ple, accepts a doctrine with rough similarity to criminal aid-
ing and abetting. An actor is liable for harm resulting to a
third person from the tortious conduct of another “if he . . .
knows that the other’s conduct constitutes a breach of duty
and gives substantial assistance or encouragement to the
other ....” Restatement (Second) of Torts §876(b) (1977),
see also W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser
and Keeton on Law of Torts 322-324 (5th ed. 1984). The
doctrine has been at best uncertain in application, however.
As the Court of Appeals for the District of Columbia Circuit
noted in a comprehensive opinion on the subject, the leading
cases applying this doctrine are statutory securities cases,
with the common-law precedents “largely confined to iso-
lated acts of adolescents in rural society.” Halberstam v.
Welch, 705 F. 2d 472, 489 (1983). Indeed, in some States, it
is still unclear whether there is aiding and abetting tort lia-
bility of the kind set forth in §876(b) of the Restatement.
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See, e.g., FDIC v. S. Prawer & Co., 829 F. Supp. 453, 457
(Me. 1993) (in Maine, “[i]t is clear . .. that aiding and abetting
liability did not exist under the common law, but was entirely
a creature of statute”); In re Asbestos School Litigation, No.
83-0268, 1991 U. S. Dist. LEXIS 10471, *34 (ED Pa., July 18,
1991) (cause of action under Restatement §876 “has not yet
been applied as a basis for liability” by Pennsylvania courts);
Meadow Limited Partnership v. Heritage Savings and Loan
Assn., 639 F. Supp. 643, 6563 (ED Va. 1986) (aiding and abet-
ting tort based on Restatement §876 “not expressly recog-
nized by the state courts of the Commonwealth” of Virginia);
Sloane v. Fauque, 239 Mont. 383, 385, 784 P. 2d 895, 896
(1989) (aiding and abetting tort liability is issue “of first im-
pression in Montana”).

More to the point, Congress has not enacted a general civil
aiding and abetting statute—either for suits by the Govern-
ment (when the Government sues for civil penalties or in-
junctive relief) or for suits by private parties. Thus, when
Congress enacts a statute under which a person may sue and
recover damages from a private defendant for the defend-
ant’s violation of some statutory norm, there is no general
presumption that the plaintiff may also sue aiders and abet-
tors. See, e. g., Electronic Laboratory Supply Co. v. Cullen,
977 F. 2d 798, 805-806 (CA3 1992).

Congress instead has taken a statute-by-statute approach
to civil aiding and abetting liability. For example, the Inter-
nal Revenue Code contains a full section governing aiding
and abetting liability, complete with description of scienter
and the penalties attached. 26 U.S. C. §6701 (1988 ed. and
Supp. IV). The Commodity Exchange Act contains an ex-
plicit aiding and abetting provision that applies to private
suits brought under that Act. 7 U.S. C. §25(a)(1) (1988 ed.
and Supp. IV); see also, e. g., 12 U. S. C. §93(b)(8) (1988 ed.
and Supp. IV) (National Bank Act defines violations to in-
clude “aiding or abetting”); 12 U. S. C. §504(h) (1988 ed. and
Supp. IV) (Federal Reserve Act defines violations to include
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“aiding or abetting”); Packers and Stockyards Act, 1921, ch.
64, §202, 42 Stat. 161, 7 U.S. C. §192(g) (civil aiding and
abetting provision). Indeed, various provisions of the secu-
rities laws prohibit aiding and abetting, although violations
are remediable only in actions brought by the SEC. See,
e.g., 15 U.S. C. §780(b)(4)(E) (1988 ed. and Supp. IV) (SEC
may proceed against brokers and dealers who aid and abet a
violation of the securities laws); Insider Trading Sanctions
Act of 1984, Pub. L. 98-376, 98 Stat. 1264 (civil penalty pro-
vision added in 1984 applicable to those who aid and abet
insider trading violations); 15 U.S.C. §78u-2 (1988 ed.,
Supp. IV) (civil penalty provision added in 1990 applicable to
brokers and dealers who aid and abet various violations of
the Act).

With this background in mind, we think respondents’ argu-
ment based on implicit congressional intent can be taken in
one of three ways. First, respondents might be saying that
aiding and abetting should attach to all federal civil statutes,
even laws that do not contain an explicit aiding and abetting
provision. But neither respondents nor their amici cite, and
we have not found, any precedent for that vast expansion of
federal law. It does not appear Congress was operating on
that assumption in 1934, or since then, given that it has been
quite explicit in imposing civil aiding and abetting liability
in other instances. We decline to recognize such a compre-
hensive rule with no expression of congressional direction to
do so.

Second, on a more narrow ground, respondents’ congres-
sional intent argument might be interpreted to suggest that
the 73d Congress intended to include aiding and abetting
only in §10(b). But nothing in the text or history of §10(b)
even implies that aiding and abetting was covered by the
statutory prohibition on manipulative and deceptive conduct.

Third, respondents’ congressional intent argument might
be construed as a contention that the 73d Congress intended
to impose aiding and abetting liability for all of the express
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causes of action contained in the 1934 Act—and thus would
have imposed aiding and abetting liability in §10(b) actions
had it enacted a private § 10(b) right of action. As we have
explained, however, none of the express private causes of
action in the Act imposes aiding and abetting liability, and
there is no evidence that Congress intended that liability for
the express causes of action.

Even assuming, moreover, a deeply rooted background of
aiding and abetting tort liability, it does not follow that
Congress intended to apply that kind of liability to the pri-
vate causes of action in the securities Acts. Cf. Mertens,
508 U. S., at 254 (omission of knowing participation liability
in ERISA “appears all the more deliberate in light of the
fact that ‘knowing participation’ liability on the part of both
cotrustees and third persons was well established under
the common law of trusts”). In addition, Congress did not
overlook secondary liability when it created the private
rights of action in the 1934 Act. Section 20 of the 1934 Act
imposes liability on “controlling person[s]”—persons who
“contro[l] any person liable under any provision of this chap-
ter or of any rule or regulation thereunder.” 15 U.S.C.
§78t(a). This suggests that “[w]hen Congress wished to cre-
ate such [secondary] liability, it had little trouble doing so.”
Pinter v. Dahl, 486 U. S., at 650; cf. Touche Ross & Co. v.
Redington, 442 U. S. 560, 572 (1979) (“Obviously, then, when
Congress wished to provide a private damages remedy, it
knew how to do so and did so expressly”); see also Fischel,
69 Calif. L. Rev., at 96-98. Aiding and abetting is “a method
by which courts create secondary liability” in persons other
than the violator of the statute. Pinter v. Dahl, supra, at
648, n. 24. The fact that Congress chose to impose some
forms of secondary liability, but not others, indicates a delib-
erate congressional choice with which the courts should not
interfere.

We note that the 1929 Uniform Sale of Securities Act con-
tained a private aiding and abetting cause of action. And at
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the time Congress passed the 1934 Act, the blue sky laws of
11 States and the Territory of Hawaii provided a private
right of action against those who aided a fraudulent or illegal
sale of securities. See Abrams, The Scope of Liability
Under Section 12 of the Securities Act of 1933: “Participa-
tion” and the Pertinent Legislative Materials, 15 Ford. Urb.
L. J. 877, 945, and n. 423 (1987) (listing provisions). Con-
gress enacted the 1933 and 1934 Acts against this backdrop,
but did not provide for aiding and abetting liability in any of
the private causes of action it authorized.

In sum, it is not plausible to interpret the statutory silence
as tantamount to an implicit congressional intent to impose
§10(b) aiding and abetting liability.

B

When Congress reenacts statutory language that has been
given a consistent judicial construction, we often adhere to
that construction in interpreting the reenacted statutory lan-
guage. See, e.g., Keene Corp. v. United States, 508 U. S.
200, 212-213 (1993); Pierce v. Underwood, 487 U. S. 552, 567
(1988); Lorillard v. Pons, 434 U. S. 575, 580-581 (1978). Con-
gress has not reenacted the language of §10(b) since 1934,
however, so we need not determine whether the other condi-
tions for applying the reenactment doctrine are present.
Cf. Fogerty v. Fantasy, Inc., 510 U. S. 517, 527-532 (1994).

Nonetheless, the parties advance competing arguments
based on other post-1934 legislative developments to support
their differing interpretations of § 10(b). Respondents note
that 1983 and 1988 Committee Reports, which make oblique
references to aiding and abetting liability, show that those
Congresses interpreted § 10(b) to cover aiding and abetting.
H. R. Rep. No. 100-910, pp. 27-28 (1988); H. R. Rep. No. 355,
p- 10 (1983). But “[w]e have observed on more than one oc-
casion that the interpretation given by one Congress (or a
committee or Member thereof) to an earlier statute is of
little assistance in discerning the meaning of that statute.”
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Public Employees Retirement System of Ohio v. Betts, 492
U. S. 158, 168 (1989); see Weinberger v. Rossi, 456 U. S. 25, 35
(1982); Consumer Product Safety Comm’n v. GTE Sylvania,
Inc., 447 U. S. 102, 118, and n. 13 (1980).

Respondents observe that Congress has amended the
securities laws on various occasions since 1966, when courts
first began to interpret §10(b) to cover aiding and abetting,
but has done so without providing that aiding and abetting
liability is not available under §10(b). From that, respond-
ents infer that these Congresses, by silence, have acquiesced
in the judicial interpretation of § 10(b). We disagree. This
Court has reserved the issue of 10b-5 aiding and abetting
liability on two previous occasions. Herman & MacLean v.
Huddleston, 459 U. S., at 379, n. 5; Ernst & Ernst, 425 U. S.,
at 191-192, n. 7. Furthermore, our observations on the ac-
quiescence doctrine indicate its limitations as an expression
of congressional intent. “It does not follow . . . that Con-
gress’ failure to overturn a statutory precedent is reason for
this Court to adhere to it. It is ‘impossible to assert with
any degree of assurance that congressional failure to act rep-
resents’ affirmative congressional approval of the [courts’]
statutory interpretation. . . . Congress may legislate, more-
over, only through the passage of a bill which is approved by
both Houses and signed by the President. See U. S. Const.,
Art. 1,87, cl. 2. Congressional inaction cannot amend a duly
enacted statute.” Patterson v. McLean Credit Union, 491
U. S. 164, 175, n. 1 (1989) (quoting Johnson v. Transportation
Agency, Santa Clara Cty., 480 U. S. 616, 672 (1987) (SCALIA,
J., dissenting)); see Helvering v. Hallock, 309 U. S. 106, 121
(1940) (Frankfurter, J.) (“IW]e walk on quicksand when we
try to find in the absence of corrective legislation a control-
ling legal principle”).

Central Bank, for its part, points out that in 1957, 1959,
and 1960, bills were introduced that would have amended the
securities laws to make it “unlawful . . . to aid, abet, counsel,
command, induce, or procure the violation of any provision”
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of the 1934 Act. §S. 1179, 86th Cong., 1st Sess. §22 (1959);
see also S. 3770, 86th Cong., 2d Sess. §20 (1960); S. 2545, 85th
Cong., 1st Sess. §20 (1957). These bills prompted “industry
fears that private litigants, not only the SEC, may find in
this section a vehicle by which to sue aiders and abettors,”
and the bills were not passed. SEC Legislation: Hearings
before a Subcommittee of the Senate Committee on Bank-
ing and Currency on S. 1178, S. 1179, S. 1180, S. 1181, and
S. 1182, 86th Cong., 1st Sess., 288, 370 (1959). According to
Central Bank, these proposals reveal that those Congresses
interpreted §10(b) not to cover aiding and abetting. We
have stated, however, that failed legislative proposals are “a
particularly dangerous ground on which to rest an interpre-
tation of a prior statute.” Pension Benefit Guaranty Cor-
poration v. LTV Corp., 496 U. S. 633, 650 (1990). “Congres-
sional inaction lacks persuasive significance because several
equally tenable inferences may be drawn from such inaction,
including the inference that the existing legislation already
incorporated the offered change.” Ibid. (internal quotation
marks omitted); see United States v. Wise, 370 U.S. 405,
411 (1962).

It is true that our cases have not been consistent in reject-
ing arguments such as these. Compare Flood v. Kuhn, 407
U.S. 258, 281-282 (1972), with Pension Benefit Guaranty
Corporation, supra, at 650; compare Merrill Lynch, Pierce,
Fenner & Swmath, Inc. v. Curran, 456 U.S. 353, 381-382
(1982), with Aaron v. SEC, 446 U. S., at 694, n. 11. As a
general matter, however, we have stated that these argu-
ments deserve little weight in the interpretive process.
Even were that not the case, the competing arguments here
would not point to a definitive answer. We therefore reject
them. As we stated last Term, Congress has acknowledged
the 10b-5 action without any further attempt to define it.
Musick, Peeler, 508 U. S., at 293-294. We find our role lim-
ited when the issue is the scope of conduct prohibited by the
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statute. Id., at 291-292. That issue is our concern here,
and we adhere to the statutory text in resolving it.

C

The SEC points to various policy arguments in support of
the 10b-5 aiding and abetting cause of action. It argues, for
example, that the aiding and abetting cause of action deters
secondary actors from contributing to fraudulent activities
and ensures that defrauded plaintiffs are made whole. Brief
for SEC 16-17.

Policy considerations cannot override our interpretation of
the text and structure of the Act, except to the extent that
they may help to show that adherence to the text and struc-
ture would lead to a result “so bizarre” that Congress could
not have intended it. Demarest v. Manspeaker, 498 U. S.
184, 191 (1991); cf. Pinter v. Dahl, 486 U. S., at 654 (“[W]e
need not entertain Pinter’s policy arguments”); Santa Fe
Industries, 430 U. S., at 477 (language sufficiently clear to be
dispositive). That is not the case here.

Extending the 10b-5 cause of action to aiders and abettors
no doubt makes the civil remedy more far reaching, but it
does not follow that the objectives of the statute are better
served. Secondary liability for aiders and abettors exacts
costs that may disserve the goals of fair dealing and effi-
ciency in the securities markets.

As an initial matter, the rules for determining aiding and
abetting liability are unclear, in “an area that demands cer-
tainty and predictability.” Pinter v. Dahl, 486 U. S., at 652.
That leads to the undesirable result of decisions “made on an
ad hoc basis, offering little predictive value” to those who
provide services to participants in the securities business.
Ibid. “[Sluch a shifting and highly fact-oriented disposition
of the issue of who may [be liable for] a damages claim for
violation of Rule 10b-5" is not a “satisfactory basis for a rule
of liability imposed on the conduct of business transactions.”
Blue Chip Stamps, 421 U. S., at 755; see also Virginia Bank-
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shares, 501 U. S., at 1106 (“The issues would be hazy, their
litigation protracted, and their resolution unreliable. Given
a choice, we would reject any theory . . . that raised such
prospects”). Because of the uncertainty of the governing
rules, entities subject to secondary liability as aiders and
abettors may find it prudent and necessary, as a business
judgment, to abandon substantial defenses and to pay settle-
ments in order to avoid the expense and risk of going to trial.

In addition, “litigation under Rule 10b—5 presents a dan-
ger of vexatiousness different in degree and in kind from
that which accompanies litigation in general.” Blue Chip
Stamps, supra, at 739; see Virginia Bankshares, supra, at
1105; S. Rep. No. 792, 73d Cong., 2d Sess., p. 21 (1934) (attor-
ney’s fees provision is protection against strike suits). Liti-
gation under 10b-5 thus requires secondary actors to expend
large sums even for pretrial defense and the negotiation of
settlements. See 138 Cong. Rec. S12605 (Aug. 12, 1992) (re-
marks of Sen. Sanford) (asserting that in 83% of 10b-5 cases
major accounting firms pay $8 in legal fees for every $1 paid
in claims).

This uncertainty and excessive litigation can have ripple
effects. For example, newer and smaller companies may
find it difficult to obtain advice from professionals. A pro-
fessional may fear that a newer or smaller company may not
survive and that business failure would generate securities
litigation against the professional, among others. In addi-
tion, the increased costs incurred by professionals because of
the litigation and settlement costs under 10b-5 may be
passed on to their client companies, and in turn incurred by
the company’s investors, the intended beneficiaries of the
statute. See Winter, Paying Lawyers, Empowering Prose-
cutors, and Protecting Managers: Raising the Cost of Capital
in America, 42 Duke L. J. 945, 948-966 (1993).

We hasten to add that competing policy arguments in favor
of aiding and abetting liability can also be advanced. The
point here, however, is that it is far from clear that Congress
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in 1934 would have decided that the statutory purposes
would be furthered by the imposition of private aider and
abettor liability.

D

At oral argument, the SEC suggested that 18 U.S. C. §2
is “significant” and “very important” in this case. Tr. of
Oral Arg. 41,43. At the outset, we note that this contention
is inconsistent with the SEC’s argument that recklessness is
a sufficient scienter for aiding and abetting liability. Crimi-
nal aiding and abetting liability under § 2 requires proof that
the defendant “in some sort associate[d] himself with the
venture, that he participate[d] in it as in something that he
wishe[d] to bring about, that he [sought] by his action to
make it succeed.” Nye & Nissen, 336 U. S., at 619 (internal
quotation marks omitted). But recklessness, not intentional
wrongdoing, is the theory underlying the aiding and abetting
allegations in the case before us.

Furthermore, while it is true that an aider and abettor of a
criminal violation of any provision of the 1934 Act, including
§10(b), violates 18 U. S. C. §2, it does not follow that a pri-
vate civil aiding and abetting cause of action must also exist.
We have been quite reluctant to infer a private right of ac-
tion from a criminal prohibition alone; in Cort v. Ash, 422
U. S. 66, 80 (1975), for example, we refused to infer a private
right of action from “a bare criminal statute.” And we have
not suggested that a private right of action exists for all
injuries caused by violations of criminal prohibitions. See
Touche Ross, 442 U. S., at 568 (“[QJuestion of the existence
of a statutory cause of action is, of course, one of statutory
construction”). If we were to rely on this reasoning now,
we would be obliged to hold that a private right of action
exists for every provision of the 1934 Act, for it is a criminal
violation to violate any of its provisions. 15 U.S. C. § 78ff.
And thus, given 18 U. 8. C. §2, we would also have to hold
that a civil aiding and abetting cause of action is available
for every provision of the Act. There would be no logical
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stopping point to this line of reasoning: Every criminal stat-
ute passed for the benefit of some particular class of persons
would carry with it a concomitant civil damages cause of
action.

This approach, with its far-reaching consequences, would
work a significant shift in settled interpretive principles re-
garding implied causes of action. See, e. g., Transamerica
Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11 (1979). We
are unwilling to reverse course in this case. We decline to
rely only on 18 U. S. C. §2 as the basis for recognizing a pri-
vate aiding and abetting right of action under §10(b).

v

Because the text of §10(b) does not prohibit aiding and
abetting, we hold that a private plaintiff may not maintain
an aiding and abetting suit under §10(b). The absence of
§10(b) aiding and abetting liability does not mean that sec-
ondary actors in the securities markets are always free from
liability under the securities Acts. Any person or entity,
including a lawyer, accountant, or bank, who employs a ma-
nipulative device or makes a material misstatement (or omis-
sion) on which a purchaser or seller of securities relies may
be liable as a primary violator under 10b-5, assuming all of
the requirements for primary liability under Rule 10b-5 are
met. See Fischel, 69 Calif. L. Rev., at 107-108. In any
complex securities fraud, moreover, there are likely to be
multiple violators; in this case, for example, respondents
named four defendants as primary violators. App. 24-25.

Respondents concede that Central Bank did not commit a
manipulative or deceptive act within the meaning of § 10(b).
Tr. of Oral Arg. 31. Instead, in the words of the complaint,
Central Bank was “secondarily liable under §10(b) for its
conduct in aiding and abetting the fraud.” App. 26. Be-
cause of our conclusion that there is no private aiding and
abetting liability under § 10(b), Central Bank may not be held
liable as an aider and abettor. The District Court’s grant
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of summary judgment to Central Bank was proper, and the
judgment of the Court of Appeals is
Reversed.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN, JUS-
TICE SOUTER, and JUSTICE GINSBURG join, dissenting.

The main themes of the Court’s opinion are that the text
of §10(b) of the Securities Exchange Act of 1934 (Exchange
Act), 15 U. S. C. §78j(b), does not expressly mention aiding
and abetting liability, and that Congress knows how to legis-
late. Both propositions are unexceptionable, but neither is
reason to eliminate the private right of action against aiders
and abettors of violations of §10(b) and the Securities and
Exchange Commission’s (SEC’s) Rule 10b-5. Because the
majority gives short shrift to a long history of aider and
abettor liability under §10(b) and Rule 10b-5, and because
its rationale imperils other well-established forms of second-
ary liability not expressly addressed in the securities laws, 1
respectfully dissent.

In hundreds of judicial and administrative proceedings in
every Circuit in the federal system, the courts and the SEC
have concluded that aiders and abettors are subject to lia-
bility under § 10(b) and Rule 10b-5. See 5B A. Jacobs, Liti-
gation and Practice Under Rule 10b-5 §40.02 (rev. ed.
1993) (citing cases). While we have reserved decision on the
legitimacy of the theory in two cases that did not present it,
all 11 Courts of Appeals to have considered the question
have recognized a private cause of action against aiders and
abettors under §10(b) and Rule 10b-5.! The early aiding

1See, e. g., Cleary v. Perfectune, Inc., 700 F. 2d 774, 777 (CA1 1983); IIT
v. Cornfeld, 619 F. 2d 909, 922 (CA2 1980); Monsen v. Consolidated
Dressed Beef Co., 579 F. 2d 793, 799-800 (CA3 1978); Schatz v. Rosenberg,
943 F. 2d 485, 496-497 (CA4 1991); Fine v. American Solar King Corp.,
919 F. 2d 290, 300 (CA5 1990); Moore v. Fenex, Inc., 809 F. 2d 297, 303
(CAG6), cert. denied sub mom. Moore v. Frost, 483 U.S. 1006 (1987);
Schlifke v. Seafirst Corp., 866 F. 2d 935, 947 (CAT7 1989); K & S Partner-
ship v. Continental Bank, N. A., 952 F. 2d 971, 977 (CA8 1991); Levine v.
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and abetting decisions relied upon principles borrowed from
tort law; in those cases, judges closer to the times and cli-
mate of the 73d Congress than we concluded that holding
aiders and abettors liable was consonant with the Exchange
Act’s purpose to strengthen the antifraud remedies of the
common law.? One described the aiding and abetting theory,
grounded in “general principles of tort law,” as a “logical
and natural complement” to the private §10(b) action that
furthered the Exchange Act’s purpose of “creation and main-
tenance of a post-issuance securities market that is free from
fraudulent practices.” Brennan v. Midwestern United Life
Ins. Co., 259 F. Supp. 673, 680 (ND Ind. 1966) (borrowing

Diamanthuset, Inc., 950 F. 2d 1478, 1483 (CA9 1991); Farlow v. Peat, Mar-
wick, Mitchell & Co., 956 F. 2d 982, 986 (CA10 1992); Schneberger v.
Wheeler, 859 F. 2d 1477, 1480 (CA11 1988). The only court not to have
squarely recognized aiding and abetting in private § 10(b) actions has done
so in an action brought by the SEC, see Dirks v. SEC, 681 F. 2d 824, 844
(CADC), rev’d on other grounds, 463 U. S. 646 (1983), and has suggested
that such a claim was available in private actions, see Zoelsch v. Arthur
Andersen & Co., 824 F. 2d 27, 35-36 (CADC 1987). The Seventh Circuit’s
test differs markedly from the other Circuits’ in that it requires that the
aider and abettor “commit one of the ‘manipulative or deceptive’ acts pro-
hibited under section 10(b) and rule 10b-5.” Robin v. Arthur Young &
Co., 915 F. 2d 1120, 1123 (CAT 1990).

2When §10(b) was enacted, aiding and abetting liability was widely, al-
beit not universally, recognized in the law of torts and in state legislation
prohibiting misrepresentation in the marketing of securities. See, e.g., 1
T. Cooley, Law of Torts 244 (3d ed. 1906) (“All who actively participate in
any manner in the commission of a tort, or who command, direct, advise,
encourage, aid or abet its commission, are jointly and severally liable
therefor”). Section 16(1) of the Uniform Sale of Securities Act, 9 U. L. A.
385 (1932), conferred a right to sue aiders and abettors of securities fraud,
as did the blue sky laws of 11 States. See Abrams, The Scope of Liability
Under Section 12 of the Securities Act of 1933: “Participation” and the
Pertinent Legislative Materials, 15 Ford. Urb. L. J. 877, 945 (1987). The
courts’ reliance on common-law tort principles in defining the scope of
liability under § 10(b) was by no means an anomaly. See, e. g., American
Soc. of Mechanical Engineers, Inc. v. Hydrolevel Corp., 456 U. S. 556,
565-574 (1982).
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formulation from the Restatement of Torts §876(b) (1939)),
later opinion, 286 F. Supp. 702 (1968), aff’d, 417 F. 2d 147
(CA7 1969), cert. denied, 397 U.S. 989 (1970). See also
Pettit v. American Stock Exchange, 217 F. Supp. 21, 28
(SDNY 1963).

The Courts of Appeals have usually applied a familiar
three-part test for aider and abettor liability, patterned on
the Restatement of Torts formulation, that requires (i) the
existence of a primary violation of § 10(b) or Rule 10b-5, (ii)
the defendant’s knowledge of (or recklessness as to) that pri-
mary violation, and (iii) “substantial assistance” of the viola-
tion by the defendant. See, e. g., Cleary v. Perfectune, Inc.,
700 F. 2d 774, 776-777 (CA1 1983); 11T, An Int’l Investment
Trust v. Cornfeld, 619 F. 2d 909, 922 (CA2 1980). If indeed
there has been “continuing confusion” concerning the private
right of action against aiders and abettors, that confusion has
not concerned its basic structure, still less its “existence.”
See ante, at 170. Indeed, in this case, petitioner assumed
the existence of a right of action against aiders and abettors,
and sought review only of the subsidiary questions whether
an indenture trustee could be found liable as an aider and
abettor absent a breach of an indenture agreement or other
duty under state law, and whether it could be liable as an
aider and abettor based only on a showing of recklessness.
These questions, it is true, have engendered genuine dis-
agreement in the Courts of Appeals.? But instead of simply
addressing the questions presented by the parties, on which
the law really was unsettled, the Court sua sponte directed

3 Compare, for example, the discussion in the opinion below of scienter
in cases in which defendant has no disclosure duty, 969 F. 2d 891, 902-903
(CA10 1993), with that in Schatz v. Rosenberg, 943 F. 2d 485, 496 (CA4
1991), and Ross v. Bolton, 904 F. 2d 819, 824 (CA2 1990). See also Kueh-
nle, Secondary Liability Under The Federal Securities Laws—Aiding and
Abetting, Conspiracy, Controlling Person, and Agency: Common-Law
Principles and The Statutory Scheme, 14 J. Corp. L. 313, 323-324, and
n. 53 (1988).
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the parties to address a question on which even the peti-
tioner justifiably thought the law was settled, and reaches
out to overturn a most considerable body of precedent.*
Many of the observations in the majority’s opinion would
be persuasive if we were considering whether to recognize a
private right of action based upon a securities statute
enacted recently. Our approach to implied causes of action,
as to other matters of statutory construction, has changed
markedly since the Exchange Act’s passage in 1934. At that
time, and indeed until quite recently, courts regularly as-
sumed, in accord with the traditional common-law presump-
tion, that a statute enacted for the benefit of a particular
class conferred on members of that class the right to sue
violators of that statute.” Moreover, shortly before the Ex-
change Act was passed, this Court instructed that such
“remedial” legislation should receive “a broader and more
liberal interpretation than that to be drawn from mere dic-
tionary definitions of the words employed by Congress.”
Piedmont & Northern R. Co. v. ICC, 286 U.S. 299, 311
(1932). There is a risk of anachronistic error in applying our
current approach to implied causes of action, ante, at 176-
177, to a statute enacted when courts commonly read stat-

4“As I have said before, ‘the adversary process functions most effec-
tively when we rely on the initiative of lawyers, rather than the activism
of judges, to fashion the questions for review.” New Jersey v. T. L. O,
468 U. S. 1214, 1216 (1984) (dissenting from order directing reargument).”
Patterson v. McLean Credit Union, 485 U. S. 617, 623 (1988) (STEVENS, J.,
dissenting from order directing reargument).

5See Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S.
353, 374-378 (1982); Middlesex County Sewerage Authority v. National
Sea Clammers Assn., 453 U. S. 1, 22-25 (1981) (STEVENS, J., concurring in
judgment in part and dissenting in part); California v. Sierra Club, 451
U. S. 287, 298-301 (1981) (STEVENS, J., concurring). A discussion of the
common-law presumption is found in Justice Pitney’s opinion for the Court
in Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 39-40 (1916). See also,
e. g., Texas & New Orleans R. Co. v. Railway Clerks, 281 U. S. 548, 568—
570 (1930).
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utes of this kind broadly to accord with their remedial pur-
poses and regularly approved rights to sue despite statutory
silence.

Even had §10(b) not been enacted against a backdrop of
liberal construction of remedial statutes and judicial favor
toward implied rights of action, I would still disagree with
the majority for the simple reason that a “settled construc-
tion of an important federal statute should not be disturbed
unless and until Congress so decides.” Reves v. Ernst &
Young, 494 U.S. 56, 74 (1990) (STEVENS, J., concurring).
See Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723,
733 (1975) (the “longstanding acceptance by the courts” and
“Congress’ failure to reject” rule announced in landmark
Court of Appeals decision favored retention of the rule).t A
policy of respect for consistent judicial and administrative
interpretations leaves it to elected representatives to assess
settled law and to evaluate the merits and demerits of chang-
ing it.” Even when there is no affirmative evidence of rati-

5None of the cases the majority relies upon to support its strict con-
struction of §10(b), ante, at 173-175, even arguably involved a settled
course of lower court decisions. See Mertens v. Hewitt Associates, 508
U. S. 248 (1993); Pinter v. Dahl, 486 U. S. 622, 635, n. 12 (1988); Chiarella
v. United States, 445 U. S. 222, 229, n. 11 (1980); Sante Fe Industries, Inc.
v. Green, 430 U. S. 462, 475-476, n. 15 (1977); Ernst & Ernst v. Hochfelder,
425 U. S. 185, 191-192, n. 7 (1976).

"Of course, when a decision of this Court upsets settled law, Congress
may step in to reinstate the old law, cf. Securities Exchange Act §27A, as
added by Pub. L. 102-242, §476, 105 Stat. 2236, 2387, codified at 15 U. S. C.
§78aa-1 (1988 ed., Supp. IV) (providing that relevant state limitations
period should govern actions pending when Lampf, Pleva, Lipkind,
Prupis & Petigrow v. Gilbertson, 501 U. S. 350 (1991), came down). How-
ever, we should not lightly heap new tasks on the Legislature’s already
full plate. Moreover, congressional efforts to address the problems posed
by judicial decisions that disrupt settled law frequently create special dif-
ficulties of their own. See, e. g., Plaut v. Spendthrift Farm, Inc., 1 F. 3d
1487 (CA6 1993) (holding §27A unconstitutional), cert. pending, No. 93—
1121; Pacific Mut. Life Ins. Co. v. First RepublicBank Corp., 997 F. 2d 39
(CA5 1993) (upholding it), cert. granted, 510 U. S. 1039 (1994). See also
Rivers v. Roadway Express, Inc., post, at 304-313.
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fication, the Legislature’s failure to reject a consistent judi-
cial or administrative construction counsels hesitation from
a court asked to invalidate it. Cf. Burnet v. Coronado Oil &
Gas Co., 285 U. S. 393, 406 (1932) (Brandeis, J., dissenting).
Here, however, the available evidence suggests congressional
approval of aider and abettor liability in private §10(b) ac-
tions. In its comprehensive revision of the Exchange Act in
1975, Congress left untouched the sizable body of case law
approving aiding and abetting liability in private actions
under §10(b) and Rule 10b-5.® The case for leaving aiding

8By 1975, the renowned decision in Brennan v. Midwestern United Life
Ins. Co., 259 F. Supp. 673, 680 (ND Ind. 1966), had been on the books
almost a decade and several Courts of Appeals had recognized aider and
abettor liability in private actions brought under §10(b) and Rule 10b-5.
See Kerbs v. Fall River Industries, Inc., 502 F. 2d 731, 739-740 (CA10
1974); Landy v. FDIC, 486 F. 2d 139, 162-163 (CA3 1973), cert. denied,
416 U.S. 960 (1974); Strong v. France, 474 F. 2d 747, 752 (CA9 1973);
Buttrey v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 410 F. 2d 135,
144 (CAT), cert. denied, 396 U. S. 838 (1969). See also Lanza v. Drexel &
Co., 479 F. 2d 1277, 1301, 1303-1304 (CA2 1973) (en banc); Ruder, Multiple
Defendants in Securities Law Fraud Cases: Aiding and Abetting, Con-
spiracy, In Pari Delicto, Indemnification, and Contribution, 120 U. Pa. L.
Rev. 597, 620-638 (1972). We have noted the significance of the 1975
amendments in another case involving a “consistent line of judicial
decisions” on the implied right of action under §10(b) and Rule 10b-5.
See Herman & MacLean v. Huddleston, 459 U. S. 375, 384-386 (1983).
Those amendments emerged from “‘the most searching reexamination of
the competitive, statutory, and economic issues facing the securities mar-
kets, the securities industry, and, of course, public investors, since the
1930%s.”” Id., at 385, n. 20 (quoting H. R. Conf. Rep. No. 94-229, p. 91
(1975)).

Congress’ more recent visits to the securities laws also suggest approval
of the aiding and abetting theory in private §10(b) actions. The House
Report accompanying an aiding and abetting provision of the 1983 Insider
Trading Sanctions Act, see 15 U.S. C. §78u(d)(2)(A) (1982 ed., Supp. V),
contains an approving reference to “judicial application of the concept
of aiding and abetting liability to achieve the remedial purposes of the
securities laws,” H. R. Rep. No. 98-355, p. 10 (1983), and notes with favor
Rolf v. Blyth, Eastman Dillon & Co., 570 F. 2d 38 (CA2), cert. denied, 439
U. S. 1039 (1978), which affirmed a judgment against an aider and abettor
in a private action under §10(b) and Rule 10b-5. Moreover, §5 of the
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and abetting liability intact draws further strength from the
fact that the SEC itself has consistently understood § 10(b)
to impose aider and abettor liability since shortly after the
rule’s promulgation. See Ernst & Young, 494 U.S., at 75
(STEVENS, J., concurring). In short, one need not agree as
an original matter with the many decisions recognizing the
private right against aiders and abettors to concede that the
right fits comfortably within the statutory scheme, and that
it has become a part of the established system of private
enforcement. We should leave it to Congress to alter that
scheme.

The Court would be on firmer footing if it had been shown
that aider and abettor liability “detracts from the effective-
ness of the 10b-5 implied action or interferes with the effec-
tive operation of the securities laws.” See Musick, Peeler &
Garrett v. Employers Ins. of Wausau, 508 U. S. 286, 298
(1993). However, the line of decisions recognizing aider and
abettor liability suffers from no such infirmities. The lan-
guage of both §10(b) and Rule 10b—5 encompasses “any per-
son” who violates the Commission’s antifraud rules, whether
“directly or indirectly”; we have read this “broad” language
“not technically and restrictively, but flexibly to effectuate
its remedial purposes.” Affiliated Ute Citizens of Utah v.
United States, 406 U. S. 128, 151 (1972). In light of the en-
compassing language of §10(b), and its acknowledged pur-
pose to strengthen the antifraud remedies of the common
law, it was certainly no wild extrapolation for courts to
conclude that aiders and abettors should be subject to the

Insider Trading and Securities Fraud Enforcement Act of 1988, Pub. L.
100-704, 102 Stat. 4681, contains an express “acknowledgment,” Musick,
Peeler & Garrett v. Employers Ins. of Wausau, 508 U. S. 286, 294 (1993),
of causes of action “implied from a provision of this title,” 15 U. S. C.
§78t-1(d).
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private action under §10(b).” Allowing aider and abettor
claims in private § 10(b) actions can hardly be said to impose
unfair legal duties on those whom Congress has opted to
leave unregulated: Aiders and abettors of §10(b) and Rule
10b->5 violations have always been subject to criminal liabil-
ity under 18 U. S. C. §2. See 15 U. S. C. § 78ff (criminal lia-
bility for willful violations of securities statutes and rules
promulgated under them). Although the Court canvasses
policy arguments against aider and abettor liability, ante, at
188-190, it does not suggest that the aiding and abetting the-
ory has had such deleterious consequences that we should
dispense with it on those grounds.'® The agency charged
with primary responsibility for enforcing the securities laws
does not perceive such drawbacks, and urges retention of the
private right to sue aiders and abettors. See Brief for SEC
as Amicus Curiae 5-117.

As framed by the Court’s order redrafting the questions
presented, this case concerns only the existence and scope of
aiding and abetting liability in suits brought by private par-
ties under § 10(b) and Rule 10b—5. The majority’s rationale,

9In a similar context we recognized a private right of action against
secondary violators of a statutory duty despite the absence of a provision
explicitly covering them. See Merrill Lynch, Pierce, Fenner & Smith,
Inc. v. Curran, 456 U. S., at 394 (“Having concluded that exchanges can
be held accountable for breaching their statutory duties to enforce their
own rules prohibiting price manipulation, it necessarily follows that those
persons who are participants in a conspiracy to manipulate the market in
violation of those rules are also subject to suit by futures traders who can
prove injury from these violations”).

“Tndeed, the Court anticipates, ante, at 191, that many aiders and abet-
tors will be subject to liability as primary violators. For example, an
accountant, lawyer, or other person making oral or written misrepresenta-
tions (or omissions, if the person owes a duty to the injured purchaser or
seller, cf. Dirks v. SEC, 463 U. S. 646, 654—655 (1983)) in connection with
the purchase or sale of securities may be liable for a primary violation of
§10(b) and Rule 10b-5. See, e.g., Akin v. Q-L Investments, Inc., 959
F. 2d 521, 525-526 (CA5 1992).
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however, sweeps far beyond even those important issues.
The majority leaves little doubt that the Exchange Act does
not even permit the SEC to pursue aiders and abettors in
civil enforcement actions under § 10(b) and Rule 10b-5. See
ante, at 177 (finding it dispositive that “the text of the 1934
Act does not itself reach those who aid and abet a §10(b)
violation”). Aiding and abetting liability has a long pedi-
gree in civil proceedings brought by the SEC under § 10(b)
and Rule 10b-5, and has become an important part of the
SEC’s enforcement arsenal.!’ Moreover, the majority’s ap-
proach to aiding and abetting at the very least casts serious
doubt, both for private and SEC actions, on other forms of
secondary liability that, like the aiding and abetting theory,
have long been recognized by the SEC and the courts but
are not expressly spelled out in the securities statutes.'

1See, e. g., SEC v. Coffey, 493 F. 2d 1304, 1316 (CA6 1974); Ruder, 120
U. Pa. L. Rev, at 625-626, nn. 124 and 125. The SEC reports that it
asserted aiding and abetting claims in 15 percent of its civil enforcement
proceedings in fiscal year 1992, and that elimination of aiding and abetting
liability would “sharply diminish the effectiveness of Commission actions.”
Brief for SEC as Amicus Curiae 18, n. 15.

2The Court’s rationale would sweep away the decisions recognizing
that a defendant may be found liable in a private action for conspiring to
violate §10(b) and Rule 10b-5. See, e. g., U. S. Industries, Inc. v. Touche
Ross & Co., 854 F. 2d 1223, 1231 (CA10 1988); SEC v. Coffey, 493 F. 2d
1304, 1316 (CA6 1974); Ferguson v. Omnimedia, Inc., 469 F. 2d 194, 197
198 (CA1 1972); Shell v. Hensley, 430 F. 2d 819, 827, n. 13 (CA5 1970);
Dasho v. Susquehanna Corp., 380 F. 2d 262, 267, n. 2 (CAT), cert. denied
sub mom. Bard v. Dasho, 389 U. S. 977 (1967). See generally Kuehnle, 14
J. Corp. L., at 343-348. Secondary liability is as old as the implied right
of action under § 10(b) itself; the very first decision to recognize a private
cause of action under the section and rule, Kardon v. National Gypsum
Co., 69 F. Supp. 512 (ED Pa. 1946), involved an alleged conspiracy. See
also Fry v. Schumaker, 83 F. Supp. 476, 478 (ED Pa. 1947) (Kirkpatrick,
C.J). In addition, many courts, concluding that § 20(a)’s “controlling per-
son” provisions, 15 U. S. C. § 78t, are not the exclusive source of secondary
liability under the Exchange Act, have imposed liability in §10(b) actions
based upon respondeat superior and other common-law agency principles.
See, e. g., Hollinger v. Titan Capital Corp., 914 F. 2d 1564, 1576-1577, and
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The principle the Court espouses today—that liability may
not be imposed on parties who are not within the
scope of §10(b)’s plain language—is inconsistent with long-
established SEC and judicial precedent.

As a general principle, I agree, “the creation of new rights
ought to be left to legislatures, not courts.” Musick, Peeler,
508 U.S., at 291. But judicial restraint does not always
favor the narrowest possible interpretation of rights derived
from federal statutes. While we are now properly reluctant
to recognize private rights of action without an instruction
from Congress, we should also be reluctant to lop off rights
of action that have been recognized for decades, even if the
judicial methodology that gave them birth is now out of
favor. Caution is particularly appropriate here, because the
judicially recognized right in question accords with the long-
standing construction of the agency Congress has assigned
to enforce the securities laws. Once again the Court has
refused to build upon a “‘secure foundation . . . laid by
others,”” Patterson v. McLean Credit Union, 491 U. S. 164,
222 (1989) (STEVENS, J., dissenting) (quoting B. Cardozo, The
Nature of the Judicial Process 149 (1921)).

I respectfully dissent.

n. 27 (CA9 1990) (en banc) (citing and following decisions to this effect
from six other Circuits). See generally Kuehnle, 14 J. Corp. L., at 350-
376. These decisions likewise appear unlikely to survive the Court’s deci-
sion. See ante, at 184.
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McDERMOTT, INC. v. AMCLYDE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 92-1479. Argued January 11, 1994—Decided April 20, 1994

When petitioner McDermott, Inc., attempted to use a crane purchased
from respondent AmClyde to move an offshore oil and gas production
platform, a prong of the crane’s hook broke, damaging both the platform
and the crane itself. The malfunction may have been caused by McDer-
mott’s negligent operation of the crane, by AmClyde’s faulty design or
construction, by a defect in the hook supplied by respondent River Don
Castings, Ltd., or by one or more of the three companies that supplied
supporting steel slings. McDermott brought suit in admiralty against
respondents and the three “sling defendants,” but settled with the latter
for $1 million. The case then went to trial, and the jury assessed Mec-
Dermott’s loss at $2.1 million, allocating 32% of the damages to Am-
Clyde, 38% to River Don, and 30% jointly to petitioner and the sling
defendants. Among other things, the District Court entered judgment
against AmClyde for $672,000 (32% of $2.1 million) and against River
Don for $798,000 (38% of $2.1 million). Holding that the contract be-
tween McDermott and AmClyde precluded any recovery against the
latter and that the trial judge had improperly denied respondents’ mo-
tion to reduce the judgment against them pro tanto by the settlement
amount, the Court of Appeals reversed the judgment against AmClyde
entirely and reduced the judgment against River Don to $470,000, which
it computed by determining McDermott’s full award to be $1.47 million
($2.1 million minus 30% attributed to McDermott/sling defendants), and
then by deducting the $1 million settlement.

Held: The nonsettling defendants’ liability should be calculated with refer-
ence to the jury’s allocation of proportionate responsibility, not by giving
them a credit for the dollar amount of the settlement. Pp. 207-221.

(a) Supported by a consensus among maritime nations, scholars, and
judges, the Court, in United States v. Reliable Transfer Co., 421 U. S.
397, 409, adopted a rule requiring that damages in an admiralty suit be
assessed on the basis of proportionate fault when such an allocation
can reasonably be made. No comparable consensus has developed with
respect to the issue in this case. Although it is generally agreed that
nonsettling joint tortfeasors are entitled to a credit when the plaintiff
settles with one of the other defendants, there is a divergence of views
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about how that credit should be determined. The American Law Insti-
tute (ALI) has identified three principal alternatives for doing so: (1)
pro tanto setoff with a right of contribution against the settling defend-
ant; (2) pro tanto setoff without contribution; and (3) the “proportionate
share approach,” whereby the settlement diminishes the injured party’s
claim against nonsettling tortfeasors by the amount of the equitable
share of the obligation of the settling tortfeasor. Pp. 207-211.

(b) ALI Option 3, the proportionate share approach, best answers the
question presented in this case. Option 1 is clearly inferior to the other
two alternatives, because it discourages settlement and leads to unnec-
essary ancillary litigation. As between Options 2 and 3, the propor-
tionate share approach is more consistent with the proportionate fault
approach of Reliable Transfer, supra, because a litigating defendant or-
dinarily pays only its proportionate share of the judgment. Conversely,
Option 2, even when supplemented with hearings to determine the good
faith of the settlement, is likely to lead to inequitable apportionments of
liability, contrary to Reliable Transfer. Moreover, although Option 2
sometimes seems to better promote settlement than Option 3, it must
ultimately be seen to have no clear advantage in that regard, since,
under the proportionate share approach, factors such as the parties’ de-
sire to avoid litigation costs, to reduce uncertainty, and to maintain on-
going commercial relationships should ensure nontrial dispositions in
the vast majority of cases. Similarly, Option 2 has no clear advantage
with respect to judicial economy unless it is adopted without the re-
quirement of a good-faith hearing, a course which no party or amicus
advocates because of the large potential for unfairness to nonsettling
defendants, who might have to pay more than their fair share of the
damages. Pp. 211-217.

(c) Respondents’ argument that the proportionate share approach vi-
olates the “one satisfaction rule”—which, as applied by some courts,
reduces a plaintiff’s recovery against a nonsettling defendant in order
to ensure that the plaintiff does not secure more than necessary to com-
pensate him for his loss—is rejected, since the law contains no rigid
rule against overcompensation, and, indeed, several doctrines, such as
the collateral benefits rule, recognize that making tortfeasors pay for
the damage they cause can be more important than preventing overcom-
pensation. The argument that the proportionate share approach is in-
consistent with Edmonds v. Compagnie Generale Transatlantique, 443
U. S. 256, is also rejected, since Edmonds was primarily a statutory
construction case, did not address the question at issue here or even
involve a settlement, and can be read as merely reaffirming the well-
established principle of joint and several liability, which was in no way
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abrogated by Reliable Transfer and is not in tension with the propor-
tionate share approach. Pp. 218-221.
979 F. 2d 1068, reversed and remanded.

STEVENS, J., delivered the opinion for a unanimous Court.

Arden J. Lea argued the cause for petitioner. With him
on the briefs was R. Jeffrey Bridger.

William K. Kelley argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Solicitor General Days, Assistant Attorney General
Hunger, Acting Deputy Solicitor General Kneedler, Richard
A. Olderman, and David V. Hutchinson.

Robert E. Couhig, Jr., argued the cause for respondents.
With him on the brief was Thomas G. O’Brien.*

JUSTICE STEVENS delivered the opinion of the Court.

A construction accident in the Gulf of Mexico gave rise
to this admiralty case. In advance of trial, petitioner, the
plaintiff, settled with three of the defendants for $1 million.
Respondents, however, did not settle, and the case went to
trial. A jury assessed petitioner’s loss at $2.1 million and
allocated 32% of the damages to respondent AmClyde and
38% to respondent River Don Castings, Ltd. (River Don).
The question presented is whether the liability of the nonset-
tling defendants should be calculated with reference to the
jury’s allocation of proportionate responsibility, or by giving
the nonsettling defendants a credit for the dollar amount of
the settlement. We hold that the proportionate approach is
the correct one.

I

Petitioner McDermott, Inc., purchased a specially de-
signed, 5,000-ton crane from AmClyde.! When petitioner

*Warren B. Daly, Jr., and George W. Healy III filed a brief for the
Maritime Law Association of the United States as amicus curiae urging
reversal.

1“AmClyde,” formerly known as “Clyde Iron,” is a division of AMCA
International, Ine.
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first used the crane in an attempt to move an oil and gas
production platform—the “Snapper deck”—from a barge to
a structural steel base affixed to the floor of the Gulf of Mex-
ico, a prong of the crane’s main hook broke, causing massive
damage to the deck and to the crane itself. The malfunction
may have been caused by petitioner’s negligent operation of
the crane, by AmClyde’s faulty design or construction, by a
defect in the hook supplied by River Don, or by one or more
of the three companies (the “sling defendants”) that supplied
the supporting steel slings.?

Invoking the federal court’s jurisdiction under 28 U. S. C.
§§1332 and 1333(1),® petitioner brought suit against Am-
Clyde and River Don and the three sling defendants. The
complaint sought a recovery for both deck damages and
crane damages. On the eve of trial, petitioner entered into
a settlement with the sling defendants. In exchange for $1
million, petitioner agreed to dismiss with prejudice its claims
against the sling defendants, to release them from all liability
for either deck or crane damages, and to indemnify them
against any contribution action. The trial judge later ruled
that petitioner’s claim for crane damages was barred by East
River S. S. Corp. v. Transamerica Delaval Inc., 476 U. S.
858 (1986).

In its opening statement at trial, petitioner McDermott
“accepted responsibility for any part the slings played in
causing the damage.”* McDermott, Inc. v. Clyde Iron, 979

2The three sling defendants, sometimes also described as the “settling
defendants,” were International Southwest Slings, Inc.; British Ropes,
Ltd.; and Hendrik Veder B. V.

3Section 1333(1) provides: “The district courts shall have original juris-
diction, exclusive of the courts of the States, of: (1) Any civil case of admi-
ralty or maritime jurisdiction, saving to suitors in all cases all other reme-
dies to which they are otherwise entitled.”

4 McDermott’s motive in taking upon itself responsibility for the sling
defendant’s fault is obscure. Perhaps it thought doing so would prevent
a contribution action against the sling defendants and thus relieve McDer-
mott of its indemnity obligation.
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F. 2d 1068, 1070 (CA5 1993). The jury found that the total
damages to the deck amounted to $2.1 million and, in answer
to special interrogatories, allocated responsibility among the
respective parties: 32% to AmClyde, 38% to River Don, and
30% jointly to McDermott and the sling defendants.” The
court denied a motion by respondents to reduce the judg-
ment pro tanto by the $1 million settlement, and entered
judgment against AmClyde for $672,000 (32% of $2.1 million)
and against River Don for $798,000 (38% of $2.1 million).
Even though the sum of those judgments plus the settlement
proceeds exceeded the total damages found by the jury, the
District Court concluded that petitioner had not received a
double recovery because the settlement had covered both
crane damages and deck damages.®

The Court of Appeals held that a contractual provision
precluded any recovery against AmClyde and that the trial
judge had improperly denied a pro tanto settlement credit.
It reversed the judgment against AmClyde entirely and re-
duced the judgment against River Don to $470,000. It ar-
rived at that figure by making two calculations. First, it
determined that petitioner’s “full damagel[s] award is $1.47
million ($2.1 million jury verdict less 30% attributed to
McDermott/sling defendants).” 979 F. 2d, at 1081. Next,
it deducted the “$1 million received in settlement to reach

5The special interrogatory treated McDermott and the sling defendants
as a single entity and called for a percentage figure that covered them
both. This combined treatment reflected McDermott’s acceptance of re-
sponsibility for the damages caused by the sling defendants.

5The trial judge also noted that “[tJo hold as the defendants request
would result in the settling defendants, who were at the most thirty per-
cent (30%) responsible for the accident (no separate contributory negli-
gence, if any, finding was made as to McDermott), paying One Million
Dollars ($1,000,000.00) while the defendants who insisted on a trial and
were found to be seventy percent (70%) liable would pay Four Hundred
and Seventy Thousand Dollars ($470,000.00) between them. That is
unjust . ...” App. to Pet. for Cert. A-52 to A-53.
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$470,000.” Ibid. It treated this figure as the maximum
that could be recovered from the nonsettling defendants.
Because it was less than River Don’s liability as found by the
jury (38% of $2.1 million or $798,000), it directed the entry
of judgment against River Don in that amount. Ibid.

Because we have not previously considered how a settle-
ment with less than all of the defendants in an admiralty
case should affect the liability of nonsettling defendants, and
because the Courts of Appeals have adopted different ap-
proaches to this important question, we granted certiorari.
509 U. S. 921 (1993).

II

Although Congress has enacted significant legislation in
the field of admiralty law,” none of those statutes provides
us with any “policy guidance” or imposes any limit on our
authority to fashion the rule that will best answer the ques-
tion presented by this case. See Miles v. Apex Marine
Corp., 498 U. S. 19, 27 (1990). We are, nevertheless, in famil-
iar waters because “the Judiciary has traditionally taken the
lead in formulating flexible and fair remedies in the law mari-
time.” United States v. Reliable Transfer Co., 421 U. S. 397,
409 (1975).

In the Reliable Transfer case we decided to abandon a
rule that had been followed for over a century in assessing
damages when both parties to a collision are at fault. We
replaced the divided damages rule, which required an equal
division of property damage whatever the relative degree of
fault may have been, with a rule requiring that damages be
assessed on the basis of proportionate fault when such an
allocation can reasonably be made. Although the old rule
avoided the difficulty of determining comparative degrees of

"See, e.g., Longshore and Harbor Workers’” Compensation Act, 33
U.S. C. §8901-950; Death on the High Seas Act, 46 U. S. C. §§761-768;
Public Vessels Act, 46 U. S. C. §§ 781-790.
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negligence, we concluded that it was “unnecessarily crude
and inequitable” and that “[p]otential problems of proof in
some cases hardly require adherence to an archaic and unfair
rule in all cases.” Id., at 407. Thus the interest in cer-
tainty and simplicity served by the old rule was outweighed
by the interest in fairness promoted by the proportionate
fault rule.

Our decision in Reliable Transfer was supported by a con-
sensus among the world’s maritime nations and the views
of respected scholars and judges. See id., at 403-405. No
comparable consensus has developed with respect to the
issue in the case before us today. It is generally agreed that
when a plaintiff settles with one of several joint tortfeasors,
the nonsettling defendants are entitled to a credit for that
settlement. There is, however, a divergence among re-
spected scholars and judges about how that credit should be
determined. Indeed, the American Law Institute (ALI) has
identified three principal alternatives and, after noting that
“[e]ach has its drawbacks and no one is satisfactory,” decided
not to take a position on the issue. Restatement (Second)
of Torts §886A, pp. 343-344 (1977). The ALI describes the
three alternatives as follows:

“(1) The money paid extinguishes any claim that the
injured party has against the party released and the
amount of his remaining claim against the other tortfea-
sor is reached by crediting the amount received; but the
transaction does not affect a claim for contribution by
another tortfeasor who has paid more than his equitable
share of the obligation.” Id., at 343.

“(2) The money paid extinguishes both any claims on
the part of the injured party and any claim for contribu-
tion by another tortfeasor who has paid more than his
equitable share of the obligation and seeks contribu-
tion.” Ibid. (As in alternative (1), the amount of the
injured party’s claim against the other tortfeasors is cal-
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culated by subtracting the amount of the settlement
from the plaintiff’s damages.)

“(3) The money paid extinguishes any claim that the
injured party has against the released tortfeasor and
also diminishes the claim that the injured party has
against the other tortfeasors by the amount of the equi-
table share of the obligation of the released tortfeasor.”
Id., at 3443

The first two alternatives involve the kind of “pro tanto
credit that respondents urge us to adopt. The difference
between the two versions of the pro tanto approach is the
recognition of a right of contribution against a settling de-
fendant in the first but not the second. The third alterna-
tive, supported by petitioner, involves a credit for the set-
tling defendants’ “proportionate share” of responsibility for
the total obligation. Under this approach, no suits for con-
tribution from the settling defendants are permitted, nor are
they necessary, because the nonsettling defendants pay no
more than their share of the judgment.

»

8The three alternatives sketched by the ALI correspond to three de-
tailed model Acts proposed by the National Conference of Commissioners
on Uniform State Laws. Uniform Contribution Among Tortfeasors Act
(1939 Act), 12 U. L. A. 57-59 (1975) (ALI Option 1); Revised Uniform
Contribution Among Tortfeasors Act (1955 Revised Act), id., at 63-107
(ALI Option 2); Uniform Comparative Fault Act (1977 Act), 12 U. L. A.
45-61 (1993 Supp.) (ALI Option 3). Although the three ALI options are
the most plausible, a number of others are possible. So, for example, in
addition to arguing for the pro tanto rule, respondents suggest that we
consider a rule that allows the nonsettling defendants to elect before trial
either the pro tanto or the proportionate share rule. Although respond-
ents claim support for their proposal in Texas and New York statutes,
those statutes enact regimes quite different from that proposed by re-
spondents. Texas Civ. Prac. & Rem. Code Ann. §33.012(b) (Supp. 1994)
(nonsettling defendant can choose pro tanto rule or reduction of damages
by fixed proportion of total damages without regard to relative fault); N. Y.
Gen. Oblig. Law § 15-108 (McKinney 1989) (pro tanto rule or proportionate
share rule, whichever favors nonsettling defendants). We are unwilling
to consider a rule that has yet to be applied in any jurisdiction.
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The proportionate share approach? would make River Don
responsible for precisely its share of the damages, $798,000
(38% of $2.1 million).}* A simple application of the pro tanto
approach would allocate River Don $1.1 million in damages
($2.1 million total damages minus the $1 million settle-
ment).!! The Court of Appeals, however, made a different

9In this opinion, we use the phrase “proportionate share approach” to
denote ALI Option 3. We have deliberately avoided use of the term “pro
rata,” which is often used to describe this approach, see, e. g., T. Schoen-
baum, Admiralty and Maritime Law §4-15, p. 153 (1987), because that
term is also used to describe an equal allocation among all defendants
without regard to their relative responsibility for the loss. See In re Mas-
ters Mates & Pilots Pension Plan and IRAP Litigation, 957 F. 2d 1020,
1028 (CA2 1992); Silver, Contribution Under the Securities Acts: The Pro
Rata Method Revisited, 1992/1993 Ann. Survey Am. L. 273. Others have
used different terms to describe the approach adopted here. Ibid. (“pro-
portionate method”); Kornhauser & Revesz, Settlements Under Joint and
Several Liability, 68 N. Y. U. L. Rev. 427, 438 (1993) (“apportioned share
set-off rule”); Polinsky & Shavell, Contribution and Claim Reduction
Among Antitrust Defendants: An Economic Analysis, 33 Stan. L. Rev. 447
(1981) (“claim reduction”).

10Tt might be thought that, since AmClyde is immune from damages,
River Don’s liability should be $1.47 million (MecDermott’s $2.1 million loss
minus 30% of $2.1 million, the share of liability attributed to the settling
defendants and McDermott). This calculation would make River Don
responsible not only for its own 38% share, but also for the 32% of the
damages allocated by the jury to AmClyde. This result could be seen
as mandated by principles of joint and several liability and by Edmonds
v. Compagnie Generale Transatlantique, 443 U. S. 256 (1979). See infra,
at 220-221. Nevertheless, McDermott has not requested that River Don
pay any more than its 38% share of the damages. AmClyde is immune
from damages because its contract with McDermott provided that free
replacement of defective parts “shall constitute fulfillment of all liabilities
. .. whether based upon Contract, tort, strict liability or otherwise.” 979
F. 2d 1068, 1075 (CA5 1993) (emphasis omitted). The best way of viewing
this contractual provision is as a quasi settlement in advance of any tort
claims. Viewed as such, the proportionate credit in this case properly
takes into account both the 30% of liability apportioned to the settling
defendants (and McDermott) and the 32% allocated to AmClyde. This
leaves River Don with $798,000 or 38% of the damages.

UFor simplicity, we ignore AmClyde, which was found to be immune
from damages by the Court of Appeals. Id., at 1075-1076. No party
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calculation. Because MecDermott “accepted responsibility
for any part the sling played in causing the damage,” 979
F. 2d, at 1070, the Court of Appeals treated the 30% of liabil-
ity apportioned to “McDermott/sling defendants” as if that
30% had been caused solely by McDermott’s own negligence.
Id., at 1081. The Court of Appeals, therefore, gave River
Don a double credit, first reducing the total loss by the
MecDermott/sling defendants’ proportionate share and
then applying the full pro tanto reduction to that amount.
This double credit resulted in an award of only $470,000 ($2.1
million minus 30% of $2.1 million minus $1 million).'2

II1

In choosing among the ALT’s three alternatives, three con-
siderations are paramount: consistency with the proportion-
ate fault approach of United States v. Reliable Transfer, 421
U. S. 397 (1975), promotion of settlement, and judicial econ-
omy. ALI Option 1, pro tanto setoff with right of contribu-
tion against the settling defendant, is clearly inferior to the
other two, because it discourages settlement and leads to
unnecessary ancillary litigation. It discourages settlement,
because settlement can only disadvantage the settling de-
fendant.’® If a defendant makes a favorable settlement, in

appeals that holding. Although AmClyde spent a considerable amount
replacing the defective hook, River Don does not argue that that amount
should be included in the calculation of its liability.

2Whether the Court of Appeals correctly applied the pro tanto rule in
the context of McDermott’s acceptance of responsibility for the sling dam-
ages is a difficult question. Fortunately, since we adopt the proportionate
share approach, we need not answer it.

18 Uniform Contribution Among Tortfeasors Act §4 (1955 Revised Act),
Commissioners’ Comment, 12 U. L. A. 99 (1975); Kornhauser & Revesz, 68
N. Y. U. L. Rev.,, at 474; Polinsky & Shavell, 33 Stan. L. Rev., at 458-459,
462, 463. This argument assumes, in accordance with the law of most
jurisdictions, that a settling defendant ordinarily has no right of contribu-
tion against other defendants. See Uniform Contribution Against Tort-
feasors Act §1(d), 12 U. L. A. 63 (1975); Uniform Comparative Fault Act
§4(b), 12 U. L. A. 54 (1993 Supp.); Restatement (Second) of Torts § 886A(2)
and Comment f, pp. 337, 339 (1977).
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which it pays less than the amount a court later determines
is its share of liability, the other defendant (or defendants)
can sue the settling defendant for contribution. The set-
tling defendant thereby loses the benefit of its favorable set-
tlement. In addition, the claim for contribution burdens the
courts with additional litigation. The plaintiff can mitigate
the adverse effect on settlement by promising to indemnify
the settling defendant against contribution, as McDermott
did here. This indemnity, while removing the disincentive
to settlement, adds yet another potential burden on the
courts, an indemnity action between the settling defendant
and plaintiff.

The choice between ALI Options 2 and 3, between the pro
tanto rule without contribution against the settling tortfea-
sor and the proportionate share approach, is less clear. The
proportionate share rule is more consistent with Reliable
Transfer, because a litigating defendant ordinarily pays only
its proportionate share of the judgment. Under the pro
tanto approach, however, a litigating defendant’s liability
will frequently differ from its equitable share, because a set-
tlement with one defendant for less than its equitable share
requires the nonsettling defendant to pay more than its
share.’* Such deviations from the equitable apportionment

4 Suppose, for example, that a plaintiff sues two defendants, each
equally responsible, and settles with one for $250,000. At trial, the non-
settling defendant is found liable, and plaintiff’s damages are assessed at
$1 million. Under the pro tanto rule, the nonsettling defendant would be
liable for 75% of the damages ($750,000, which is $1 million minus
$250,000). The litigating defendant is thus responsible for far more than
its proportionate share of the damages. It is also possible for the pro
tanto rule to result in the nonsettlor paying less than its apportioned
share, if, as in this case, the settlement is greater than the amount later
determined by the court to be the settlors’ equitable share. For a more
complex example illustrating the potential for unfairness under the pro
tanto rule when the parties are not equally at fault, see Kornhauser &
Revesz, 68 N. Y. U. L. Rev.,, at 455-456 (pro tanto rule can lead to defend-
ant responsible for 75% of damages paying only 37.5% of loss, while 25%
responsible defendant pays 31.25%).
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of damages will be common, because settlements seldom re-
flect an entirely accurate prediction of the outcome of a trial.
Moreover, the settlement figure is likely to be significantly
less than the settling defendant’s equitable share of the loss,
because settlement reflects the uncertainty of trial and pro-
vides the plaintiff with a “war chest” with which to finance
the litigation against the remaining defendants. Courts and
legislatures have recognized this potential for unfairness and
have required “good-faith hearings” as a remedy.’® When
such hearings are required, the settling defendant is pro-
tected against contribution actions only if it shows that the
settlement is a fair forecast of its equitable share of the judg-
ment.'® Nevertheless, good-faith hearings cannot fully re-
move the potential for inequitable allocation of liability.!”
First, to serve their protective function effectively, such
hearings would have to be minitrials on the merits, but in
practice they are often quite cursory.’®* More fundamentally,
even if the judge at a good-faith hearing were able to make
a perfect forecast of the allocation of liability at trial, there
might still be substantial unfairness when the plaintiff’s suc-

15 In re Masters Mates & Pilots Pension Plan and IRAP Litigation,
957 F. 2d 1020 (CA2 1992); Miller v. Christopher, 887 F. 2d 902, 906-907
(CA9 1989); Tech-Bilt, Inc. v. Woodward-Clyde & Assocs., 38 Cal. 3d 488,
698 P. 2d 159 (1985); Uniform Contribution Among Tortfeasors Act §4
(1955 Revised Act), 12 U. L. A. 98 (1975) (enacted as statute law in 19
States, 12 U. L. A. 81 (1993 Supp.)).

16 Tech-Bilt, Inc., 38 Cal. 3d, at 499, 698 P. 2d, at 166; Miller, 887 F. 2d,
at 907; In re Masters, 957 F. 2d, at 1031; but see Noyes v. Raymond, 28
Mass. App. 186, 190, 548 N. E. 2d 196, 199 (1990) (judge in good-faith
hearing should not scrutinize the settlement amount, but merely look for
“collusion, fraud, dishonesty, and other wrongful conduct”).

" Franklin v. Kaypro Corp., 884 F. 2d 1222, 1230 (CA9 1989).

18 Tech-Bilt, 38 Cal. 3d, at 500, 698 P. 2d, at 167 (“[TThe determination of
good faith can be made by the court on the basis of affidavits”); TBG Inc.
v. Bendis, 811 F. Supp. 596, 605, n. 17, 608 (Kan. 1992) (no “mini trial”
required; settlement amount is “best available measure of liability”).
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cess at trial is uncertain.’ In sum, the pro tanto approach,
even when supplemented with good-faith hearings, is likely
to lead to inequitable apportionments of liability, contrary to
Reliable Transfer.

The effect of the two rules on settlements is more ambigu-
ous. Sometimes the pro tanto approach will better promote
settlement.?’ This beneficial effect, however, is a conse-

19 Suppose again, as in footnote 14, that plaintiff sues two equally culpa-
ble defendants for $1 million and settles with one for $250,000. At the
good-faith hearing, the settling defendant persuasively demonstrates that
the settlement is in good faith, because it shows that its share of liability
is 50% and that plaintiff has only a 50% chance of prevailing at trial. The
settlement thus reflects exactly the settling defendant’s expected liability.
If plaintiff prevails at trial, the nonsettling defendant will again be liable
for 75% of the judgment even though its equitable share is only 50%. The
only way to avoid this inequity is for the judge at the good-faith hearing
to disallow any settlement for less than $500,000, that is, any settlement
which takes into account the uncertainty of recovery at trial. Such a
policy, however, carries a grave cost. It would make settlement extraor-
dinarily difficult, if not impossible, in most cases. As a result, every juris-
diction that conducts a good-faith inquiry into the amount of the settle-
ment takes into account the uncertainty of recovery at trial. Mziller, 887
F. 2d, at 907-908; Tech-Bilt, 38 Cal. 3d, at 499, 698 P. 2d, at 166; TBG Inc.,
811 F. Supp., at 600.

20 Tllustration of the beneficial effects of the pro tanto rule requires sub-
stantial simplifying assumptions. Suppose, for example, that all parties
are risk neutral, that litigation is costless, and that there are only two
defendants. In addition, suppose everyone agrees that the damages are
$100, that if one defendant is found liable, the other one will also be found
liable, and that if the defendants are liable, each will be apportioned 50%
of the damages. And suppose, as frequently happens, that the plaintiff is
more optimistic about his chances of prevailing than the defendants: Plain-
tiff thinks his chances of winning are 60%, whereas the defendants think
the plaintiff’s chances are only 50%. In this case, under the proportionate
setoff rule, settlement is unlikely, because the plaintiff would be reluctant
to accept less than $30 (60% times 50% of $100) from each defendant,
whereas neither defendant would be disposed to offer more than $25 (50%
times 50% of $100). On the other hand, under the pro tanto rule, the
plaintiff would be willing to accept a $25 settlement offer, because he
would believe he had a 60% chance of recovering $75 ($100 minus the $25
settlement) at trial from the other defendant. Accepting the $25 settle-
ment offer would give the plaintiff an expected recovery of $70 ($25 plus
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quence of the inequity discussed above. The rule encour-
ages settlements by giving the defendant that settles first an
opportunity to pay less than its fair share of the damages,
thereby threatening the nonsettling defendant with the pros-
pect of paying more than its fair share of the loss. By disad-
vantaging the party that spurns settlement offers, the pro
tanto rule puts pressure on all defendants to settle.2! While
public policy wisely encourages settlements, such additional
pressure to settle is unnecessary. The parties’ desire to
avoid litigation costs, to reduce uncertainty, and to maintain
ongoing commercial relationships is sufficient to ensure non-
trial dispositions in the vast majority of cases.?? Under the
proportionate share approach, such factors should ensure a
similarly high settlement rate. The additional incentive to
settlement provided by the pro tanto rule comes at too high
a price in unfairness.?® Furthermore, any conclusion that
the pro tanto rule generally encourages more settlements
requires many simplifying assumptions, such as low litiga-
tion costs. Recognition of the reality that a host of practical

60% of $75), which is more than the $60 (60% of $100) the plaintiff would
expect if he went to trial against both defendants. For a more thorough
discussion of settlement under the pro tanto rule, see Kornhauser & Re-
vesz, 68 N. Y. U. L. Rev., at 447-465.

21See H. Hovenkamp, Economics and Federal Antitrust Law §14.6,
p- 377 (1985), summarizing Easterbrook, Landes, & Posner, Contribution
among Antitrust Defendants: A Legal and Economic Analysis, 23 J. Law &
Econ. 331, 353-360 (1980).

22 Less than 5% of cases filed in federal court end in trial. Administra-
tive Office of United States Courts, Annual Report of the Director, 186,
217 (1991) (Of 211,713 civil cases terminated between July 1, 1990, and
June 30, 1991, only 11,024 involved trials). Although some of the nontrial
terminations are the result of pretrial adjudications, such as summary
judgments and contested motions to dismiss, the bulk of the nontrial ter-
minations reflect settlements. Kritzer, Adjudication to Settlement: Shad-
ing in the Gray, 70 Judicature 161, 163-164 (1986).

B United States v. Reliable Tramsfer Co., 421 U.S. 397, 408 (1975)
(“Congestion in the courts cannot justify a legal rule that produces
unjust results in litigation simply to encourage speedy out-of-court
accommodations”).
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considerations may be more significant than stark hypotheti-
cals persuades us that the pro tanto rule has no clear advan-
tage in promoting settlements.?

The effect of the two rules on judicial economy is also am-
biguous. The pro tanto rule, if adopted without the require-
ment of a good-faith hearing, would be easier to administer,
because the relative fault? of the settling defendant would
not have to be adjudicated either at a preliminary hearing
or at trial. Nevertheless, because of the large potential for
unfairness, no party or amicus in this suit advocates the pro
tanto rule untamed by good-faith hearings. Once the pro
tanto rule is coupled with a good-faith hearing, however, it is
difficult to determine whether the pro tanto or proportionate
share approach best promotes judicial economy. Under
either approach, the relative fault of the parties will have to

24 An excellent discussion of the effect of the various rules on settlement
is Kornhauser & Revesz, Settlement Under Joint and Several Liability, 68
N. Y. U. L. Rev. 427 (1993). After considering the effects of strategic
behavior, litigation costs, and whether the probabilities of the defendants’
being found liable at trial are “independent” or “correlated,” they conclude
that “neither rule is consistently better than the other.” Id., at 492. In
addition, in comparing the pro tanto and proportionate share rules, they
generally assume that the pro tanto rule is implemented without good-
faith hearings. Good-faith hearings, however, “mak[e] the pro tanto set-
off rule relatively less desirable from the perspective of inducing settle-
ments than the apportioned [i. e. proportionate] share set-off rule.” Id.,
at 476. Moreover, the pro tanto rule contains a unique disincentive to
settlement in cases, like this one, in which the settlement covers more
items of damage than the litigated judgment. McDermott argued that
the settlement covered damage both to the crane and to the deck, whereas
the judgment against River Don related only to the deck. The Court of
Appeals refused to apportion the settlement between deck damages and
crane damages and to credit River Don only with that portion related to
deck damages. 979 F. 2d, at 1080. This refusal to apportion will greatly
discourage settlement, because parties like McDermott will be unable to
recover their full damages if they settle with one party.

% By referring to the relative fault of the parties, we express no disap-
proval of the lower courts’ use of relative “causation” to allocate damages.
See 979 F. 2d, at 1081-1082.
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be determined. Under the pro tanto approach, the settling
defendant’s share of responsibility will have to be ascer-
tained at a separate, pretrial hearing. Under the propor-
tionate share approach, the allocation will take place at trial.
The pro tanto approach will, therefore, save judicial time
only if the good-faith hearing is quicker than the allocation
of fault at trial. Given the cursory nature of most good-faith
hearings, this may well be true. On the other hand, there
is reason to believe that reserving the apportionment of lia-
bility for trial may save more time. First, the remaining
defendant (or defendants) may settle before trial, thus mak-
ing any determination of relative culpability unnecessary.
In addition, the apportionment of damages required by the
proportionate share rule may require little or no additional
trial time. The parties will often need to describe the
settling defendant’s role in order to provide context for the
dispute. Furthermore, a defendant will often argue the
“empty chair” in the hope of convincing the jury that the
settling party was exclusively responsible for the damage.
The pro tanto rule thus has no clear advantage with respect
to judicial economy.?

In sum, although the arguments for the two approaches
are closely matched, we are persuaded that the proportion-
ate share approach is superior, especially in its consistency
with Reliable Transfer.

26 A further cost of the pro tanto rule would be incurred in cases in
which the settlement covered more items of damage than the judgment.
See n. 24, supra. To avoid discouraging settlement, the judge would have
to figure out what proportion of the settlement related to damages covered
by the judgment and what percentage related to damages covered only by
the settlement. Presumably this allocation would be done by comparing
the settling defendant’s liability for the damages to be covered by the
judgment to those not so covered. Ascertaining the liability of a settling
defendant for damages not otherwise litigated at trial would be at least as
difficult as ascertaining an absent defendant’s responsibility for damages
already the subject of litigation.
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Respondents advance two additional arguments against
the proportionate share approach: that it violates the “one
satisfaction rule” and that it is inconsistent with Edmonds v.
Compagnie Generale Transatlantique, 443 U. S. 256 (1979).

In the 19th and early 20th centuries, the “one satisfaction
rule” barred a plaintiff from litigating against one joint tort-
feasor, if he had settled with and released another.?” This
version of the one satisfaction rule has been thoroughly re-
pudiated.?® Respondents do not ask that the one satisfac-
tion rule be applied with its original strictness, but rather in
the milder form in which some courts still invoke it to reduce
a plaintiff’s recovery against a nonsettling defendant in order
to ensure that the plaintiff does not secure more than neces-
sary to compensate him for his loss.? As a preliminary mat-
ter, it is far from clear that there was any danger of super-
compensatory damages here. First, there is the question of
the crane damages, which were not covered by the judgment
against River Don. In addition, even limiting consideration
to deck damages, the jury fixed plaintiff’s losses at $2.1 mil-
lion. Plaintiff received $1 million in settlement from the
sling defendants. Under the proportionate share approach,
plaintiff would receive an additional $798,000 from River
Don. In total, plaintiff would recover only $1.798 million,
over $300,000 less than its damages. The one satisfaction
rule comes into play only if one assumes that the percent
share of liability apportioned to McDermott and the sling
defendants really represented McDermott’s contributory

2T Conway v. Pottsville Union Traction Co., 253 Pa. 211, 97 A. 1058
(1916); Rogers v. Cox, 66 N. J. L. 432, 50 A. 143 (1901); W. Prosser, Law of
Torts § 109, pp. 1105-1111 (1941).

2W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on
Law of Torts §49, pp. 333-334 (5th ed. 1984); Restatement (Second) of
Torts §885(1), Comment b, at 334.

2 Rose v. Associated Anesthesiologists, 501 F. 2d 806, 809 (CADC 1974);
Sanders v. Cole Municipal Finance, 489 N. E. 2d 117, 120 (Ind. App. 1986).
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fault, and that it would be overcompensatory for McDermott
to receive more than the percentage of the total loss allo-
cated to the defendants, here $1.47 million (70% of $2.1
million).

Even if the Court of Appeals were correct in finding that
the proportionate share approach would overcompensate Me-
Dermott, we would not apply the one satisfaction rule. The
law contains no rigid rule against overcompensation. Sev-
eral doctrines, such as the collateral benefits rule,* recognize
that making tortfeasors pay for the damage they cause can
be more important than preventing overcompensation. In
this case, any excess recovery is entirely attributable to the
fact that the sling defendants may have made an unwise set-
tlement. It seems probable that in most cases in which
there is a partial settlement, the plaintiff is more apt to ac-
cept less than the proportionate share that the jury might
later assess against the settling defendant, because of the
uncertainty of recovery at the time of settlement negotia-
tions and because the first settlement normally improves the
plaintiff’s litigating posture against the nonsettlors. In such
cases, the entire burden of applying a proportionate share
rule would rest on the plaintiff, and the interest in avoiding
overcompensation would be absent. More fundamentally,
we must recognize that settlements frequently result in the
plaintiff’s getting more than he would have been entitled to
at trial. Because settlement amounts are based on rough
estimates of liability, anticipated savings in litigation costs,
and a host of other factors, they will rarely match exactly

30See 4 F. Harper, F. James, & O. Gray, Law of Torts §25.22 (2d ed.
1986) (injured person can recover full damages from tortfeasor, even when
he has already been made whole by insurance or other compensatory pay-
ment); Restatement (Second) of Torts §920A(2) (1977). The one satisfac-
tion rule once applied to compensatory payments by nonparties as well,
thus preventing or diminishing recovery in many situations in which the
collateral benefits rules would now permit full judgment against the tort-
feasor. W. Prosser, Law of Torts §109, pp. 1105-1107 (1941).
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the amounts a trier of fact would have set. It seems to us
that a plaintiff’s good fortune in striking a favorable bargain
with one defendant gives other defendants no claim to pay
less than their proportionate share of the total loss. In fact,
one of the virtues of the proportionate share rule is that,
unlike the pro tanto rule, it does not make a litigating de-
fendant’s liability dependent on the amount of a settlement
negotiated by others without regard to its interests.
Respondents also argue that the proportionate share rule
is inconsistent with Edmonds v. Compagnie Generale Trans-
atlantique, 443 U. S. 256 (1979). In that case, we refused to
reduce the judgment against a shipowner by the proportion-
ate fault attributed to a stevedore whose liability was limited
by the Longshoremen’s and Harbor Workers’” Compensation
Act. Instead, the Court allowed the plaintiff to collect from
the shipowner the entirety of his damages, after adjusting
for the plaintiff’s own negligence. There is no inconsistency
between that result and the rule announced in this opinion.
Edmonds was primarily a statutory construction case and
related to special interpretive questions posed by the 1972
amendments to the Longshoremen’s and Harbor Workers’
Compensation Act. Both parties acknowledge that this case
must be resolved by judge-made rules of law. Moreover,
Edmonds did not address the issue in this case, the effect of
a settlement on nonsettling defendants. Indeed, there was
no settlement in that case. Instead, one can read that opin-
ion as merely reaffirming the well-established principle of
joint and several liability. As the Court pointed out, that
principle was in no way abrogated by Reliable Transfer’s
proportionate fault approach. Edmonds, 443 U. S., at 271-
272, n. 30. In addition, as the Commissioners on Uniform
State Laws have noted, there is no tension between joint
and several liability and a proportionate share approach to
settlements.®® Joint and several liability applies when there

31 Uniform Comparative Fault Act §2, Comment “Joint and Several Lia-
bility and Equitable Shares of the Obligation,” 12 U. L. A. 51 (1993 Supp.).
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has been a judgment against multiple defendants. It can
result in one defendant’s paying more than its apportioned
share of liability when the plaintiff’s recovery from other de-
fendants is limited by factors beyond the plaintiff’s control,
such as a defendant’s insolvency. When the limitations on
the plaintiff’s recovery arise from outside forces, joint and
several liability makes the other defendants, rather than an
innocent plaintiff, responsible for the shortfall. Ibid.** Un-
like the rule in Edmonds, the proportionate share rule an-
nounced in this opinion applies when there has been a settle-
ment. In such cases, the plaintiff’s recovery against the
settling defendant has been limited not by outside forces, but
by its own agreement to settle. There is no reason to allo-
cate any shortfall to the other defendants, who were not par-
ties to the settlement. Just as the other defendants are not
entitled to a reduction in liability when the plaintiff negoti-
ates a generous settlement, see supra, at 219-220, so they
are not required to shoulder disproportionate liability when
the plaintiff negotiates a meager one.

v

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.

32 See also Uniform Comparative Fault Act §2 (reallocation of insolvent
defendant’s equitable share), id., at 50.
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BOCA GRANDE CLUB, INC. ». FLORIDA POWER &
LIGHT CO., INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT

No. 93-180. Argued January 11, 1994—Decided April 20, 1994

Held: The judgment is vacated and the case remanded for further pro-
ceedings consistent with McDermott, Inc. v. AmClyde, ante, p. 202,
which adopts the proportionate share rule, under which actions for con-
tribution against settling defendants are neither necessary nor permit-
ted. Pp.222-223.

990 F. 2d 606, vacated and remanded.

STEVENS, J., delivered the opinion for a unanimous Court.

David F. Pope argued the cause for petitioner. With him
on the briefs was Jack C. Rinard.

Ronald J. Mann argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Solicitor General Days, Assistant Attorney General
Hunger, Deputy Solicitor General Kneedler, and Richard
A. Olderman.

Stuart C. Markman argued the cause for respondent.
With him on the briefs were James E. Felman, C. Steven
Yerrid, and Christopher S. Knopik.*

JUSTICE STEVENS delivered the opinion of the Court.

We granted certiorari, 509 U. S. 953 (1993), to consider the
question whether, in an action against several alleged joint

*Briefs of amicus curiae urging reversal were filed for the Maritime
Law Association of the United States by Warren B. Daly, Jr., and George
W. Healy III; and for the National Association of Securities and Commer-
cial Law Attorneys by William S. Lerach, Leonard B. Simon, and Kevin
P. Roddy.

Kathryn A. Oberly, Carl D. Liggio, Jon N. Ekdahl, Harris J. Amhowitz,
Howard J. Krongard, Edwin D. Scott, and Eldon Olson filed a brief for
Arthur Andersen & Co. et al. as amici curiae urging affirmance.
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tortfeasors under general maritime law, the plaintiff’s settle-
ment with one defendant bars a claim for contribution
brought by nonsettling defendants against the settling de-
fendant. Because the opinion that we announce today in
McDermott, Inc. v. AmClyde, ante, p. 202, adopts the propor-
tionate share rule, under which actions for contribution
against settling defendants are neither necessary nor permit-
ted, we vacate the judgment of the Court of Appeals and
remand the case for further proceedings consistent with
that opinion.

It is so ordered.
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UNITED STATES ». IRVINE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 92-1546. Argued December 6, 1993—Decided April 20, 1994

As a result of Sally Ordway Irvine’s 1979 disclaimer of five-sixteenths of
her interest in the corpus of a recently terminated trust that had been
created by her grandfather in 1917, each of her five children received
one-sixteenth of her share of the distributed trust principal. Her dis-
claimer was effective under Minnesota law even though she had learned
of her contingent interest in the trust at least as early as 1931 when
she became 21, but the Internal Revenue Service determined that the
disclaimer brought about a gratuitous transfer that was subject to fed-
eral gift tax under Internal Revenue Code §§2501(a)(1) and 2511(a).
Mrs. Irvine died after she paid the tax and accrued interest, and re-
spondents, representing her estate, filed this refund action. Arguing
that the transaction was not excepted from gift tax under Treasury
Regulation §25.2511-1(c)(2) (Regulation), the Government relied on
Jewett v. Commissioner, 455 U. S. 305, in which this Court construed
the 1958 version of the Regulation to provide that the disclaimer of a
remainder interest in a trust effects a taxable gift to the beneficiary
of the disclaimer unless the disclaimant acts within a reasonable time
after learning of the transfer that created the interest being disclaimed.
Respondents attempted to distinguish Jewett as having dealt with a
trust established in 1939, after the creation of the gift tax by the Reve-
nue Act of 1932 (Act). The District Court ruled for respondents on
cross-motions for summary judgment. The Court of Appeals affirmed,
holding that the Regulation’s express terms rendered it inapplicable to
the trust in question; that state law therefore governed, and the federal
gift tax did not apply because Mrs. Irvine’s disclaimer was indisputably
valid under state law; and that taxation of the transfer effected by
the disclaimer would violate the Act’s prohibition of retroactive gift
taxation.

Held: The disclaimer of a remainder interest in a trust is subject to fed-
eral gift taxation when the creation of the interest (but not the dis-
claimer) occurred before enactment of the gift tax. Pp. 232-242.

(a) Although the Internal Revenue Code’s gift tax provisions embrace
all gratuitous transfers of property having significant value, the Regula-
tion affords an exception by providing that a disclaimer of property
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transferred from a decedent’s estate does not result in a gift if it is
unequivocal and effective under local law, and made “within a reasonable
time after knowledge of the existence of the transfer.” The Jewett
Court held that “the transfer” in the 1958 version of the Regulation
refers to the creation of the interest being disclaimed, with the “reason-
able time” therefore beginning to run upon knowledge of the creation
of the trust. Pp. 232-234.

(b) If the Regulation applies to Mrs. Irvine’s disclaimer, her act re-
sulted in taxable gifts. The knowledge and capacity to act, which are
presupposed by the requirement that a tax-free disclaimer be made
within a reasonable time of the disclaimant’s knowledge of the transfer
of the interest to her, were present in this instance at least as early as
Mrs. Irvine’s 21st birthday in 1931. Although there is no bright-line
rule for timeliness in the absence of a statute or regulation providing
one, Mrs. Irvine’s delay for at least 47 years in making her disclaimer
could not possibly be thought reasonable. Pp. 234-236.

(c) Respondents’ arguments that the Regulation is inapposite by its
own terms to the facts of this case need not be resolved here, for the
result of the Regulation’s inapplicability would not be, as respondents
claim, a freedom from gift taxation on a theory of borrowed state law.
State property transfer rules do not translate into federal taxation rules
because the principles underlying the two look to different objects. In
order to defeat the claims of a disclaimant’s creditors in the disclaimed
property, the state rules apply the legal fiction that an effective dis-
claimer of a testamentary gift cancels the transfer to the disclaimant ab
mitio and substitutes a single transfer from the original donor to the
disclaimant’s beneficiary. In contrast, Congress enacted the gift tax as
a supplement to the federal estate tax and a means of curbing estate
tax avoidance. Since the reasons for defeating a disclaimant’s creditors
would furnish no reasons for defeating the gift tax, the Court in Jewett,
supra, at 317, was undoubtedly correct to hold that Congress had not
meant to incorporate state-law fictions as touchstones of taxability when
it enacted the Act. Absent such a legal fiction, the federal gift tax is
not struck blind by a disclaimer. Pp. 236-240.

(d) Taxation of the transfer following Mrs. Irvine’s disclaimer would
not violate §501(b) of the Act, which provided that it would “not apply
to a transfer made on or before the date of the enactment of this Act
[June 6, 1932].” Section 501 merely prohibited application of the gift
tax statute to transfers antedating the enactment of the Act; it did not
prohibit taxation where, as here, interests created before the Act were
transferred after enactment. Pp. 240-241.

981 F. 2d 991, reversed.
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SOUTER, J., delivered the opinion of the Court, in which REHENQUIST,
C. J,, and STEVENS, O’CONNOR, KENNEDY, THOMAS, and GINSBURG, JJ.,
joined, and in which SCALIA, J., joined except as to Part III-A. SCALIA,
J., filed an opinion concurring in part and concurring in the judgment, post,
p- 242. BLACKMUN, J., took no part in the decision of the case.

Kent L. Jones argued the cause for the United States.
With him on the briefs were Solicitor General Days, Acting
Assistant Attorney General Paup, Deputy Solicitor General
Wallace, Jonathan S. Cohen, and Teresa E. McLaughlin.

Phillip H. Martin argued the cause for respondents.
With him on the briefs were Mary J. Streitz, Carol A.
Peterson, and Cole Oehler.*

JUSTICE SOUTER delivered the opinion of the Court.

In Jewett v. Commissioner, 455 U. S. 305 (1982), we con-
strued the 1958 version of Treasury Regulation §25.2511-
1(c) to provide that the disclaimer of a remainder interest
in a trust effects a taxable gift unless the disclaimant
acts within a reasonable time after learning of the transfer
that created the interest. This case presents the question
whether the rule is the same, under current Treasury Regu-
lation §25.2511-1(c)(2) (Regulation), when the creation of the
interest (but not the disclaimer) occurred before enactment
of the federal gift tax provisions of the Revenue Act of 1932.
We hold that it is.

I

In 1917, Lucius P. Ordway established an irrevocable inter
vivos family trust, with his wife and their children as pri-
mary concurrent life income beneficiaries, to be succeeded by
unmarried surviving spouses of the children and by grand-
children. The trust was to terminate upon the death of the
last surviving primary income beneficiary, at which time the

*Burton G. Ross, Cynthia S. Rosenblatt, and Robert P. Reznick filed
a brief for John G. Ordway, Jr., et al. as amici curiae urging affirmance.

Geoffrey J. O’Connor filed a brief for the estate of Helen W. Halbach
et al. as amici curiae.
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corpus would be distributed to Mr. Ordway’s surviving
grandchildren and the issue of any grandchildren who had
died before termination. When the trust terminated on
June 27, 1979, the corpus was subject to division into 13
equal shares among 12 grandchildren living and the issue of
one who had died. Prior to distribution, on August 23, 1979,
one of the grandchildren, Sally Ordway Irvine, filed a dis-
claimer of five-sixteenths of her interest in the trust princi-
pal. Mrs. Irvine had learned of her contingent interest in
the trust at least as early as 1931 when she reached the age
of 21, and she had begun receiving a share of the annual trust
income after her father’s death in 1966. Her disclaimer was
nonetheless effective under a Minnesota statute on the books
at the time, which permitted the disclaimer of a future inter-
est at any time within six months of the event finally identi-
fying the disclaimant and causing her interest to become in-
defeasibly fixed.! As a result of her disclaimer, each of Mrs.
Irvine’s five children received one-sixteenth of her share of
the distributed trust principal.

Mrs. Irvine reported the disclaimer in a federal gift tax
return, but did not treat it as resulting in a taxable gift.
The Commissioner of Internal Revenue determined on audit
that the disclaimer indirectly transferred property by gift
within the meaning of Internal Revenue Code of 1986
§§2501(a)(1)2 and 2511(a),> and was not excepted from gift

! Minn. Stat. §501.211, subd. 3 (1978), repealed by 1989 Minn. Laws,
ch. 340, art. 1, §77 (and replaced by Minn. Stat. §501B.86, subd. 3 (1992)
(changing the time permitted for disclaiming to nine months, effective
January 1, 1990)).

2“A tax ... is hereby imposed for each calendar year on the transfer of
property by gift during such calendar year by any individual resident or
nonresident.” 26 U. S. C. §2501(a)(1).

3“Subject to the limitations contained in this chapter, the tax imposed
by section 2501 shall apply whether the transfer is in trust or otherwise,
whether the gift is direct or indirect, and whether the property is real or
personal, tangible or intangible ....” 26 U.S. C. §2511(a).



228 UNITED STATES ». IRVINE

Opinion of the Court

tax under Treas. Reg. §25.2511-1(c)* because it was not
made “within a reasonable time after [Mrs. Irvine’s] knowl-
edge” of her grandfather’s transfer creating her interest in
the trust estate. Mrs. Irvine responded with an amended
return treating the disclaimer as a taxable gift, on which
she paid the resulting tax of $7,468,671, plus $2,086,627.51 in
accrued interest on the deficiency.® She then claimed a re-
fund of the tax and interest, which the Internal Revenue
Service denied.

4The following is the relevant text of the 1958 regulation then in effect:

“The gift tax also applies to gifts indirectly made. Thus, all transac-
tions whereby property or property rights or interests are gratuitously
passed or conferred upon another, regardless of the means or device em-
ployed, constitute gifts subject to tax. See further §25.2512-8. Where
the law governing the administration of the decedent’s estate gives a bene-
ficiary, heir, or next-of-kin a right to completely and unqualifiedly refuse
to accept ownership of property transferred from a decedent (whether the
transfer is effected by the decedent’s will or by the law of descent and
distribution of intestate property), a refusal to accept ownership does not
constitute the making of a gift if the refusal is made within a reasonable
time after knowledge of the existence of the transfer. The refusal must
be unequivocable [sic/ and effective under the local law. There can be no
refusal of ownership of property after its acceptance. Where the local
law does not permit such a refusal, any disposition by the beneficiary, heir,
or next-of-kin whereby ownership is transferred gratuitously to another
constitutes the making of a gift by the beneficiary, heir, or next-of-kin.
In any case where a refusal is purported to relate to only a part of the
property, the determination of whether or not there has been a complete
and unqualified refusal to accept ownership will depend on all of the facts
and circumstances in each particular case, taking into account the recogni-
tion and effectiveness of such a purported refusal under the local law. In
the absence of facts to the contrary, if a person fails to refuse to accept a
transfer to him of ownership of a decedent’s property within a reasonable
time after learning of the existence of the transfer, he will be presumed
to have accepted the property. . ..” Treas. Reg. §25.2511-1(c), 26 CFR
§25.2511-1(c) (1959).

5Mrs. Irvine was also assessed additional gift tax and penalties in con-
nection with an unrelated gift made in 1980 because her amended gift tax
return for the third quarter of 1979 reduced the amount of unified credit
available to her in the following year. See 26 U. S. C. §2505 (1988 ed. and
Supp. IV). That assessment is not at issue here.
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After Mrs. Irvine’s death in 1987, respondents, represent-
ing her estate, filed this action for refund of the tax and
interest in the United States District Court for the District
of Minnesota. The Government continued to maintain that
the partial disclaimer brought about a transfer subject to
federal gift tax because Mrs. Irvine had not made it, as the
Regulation requires, “within a reasonable time after knowl-
edge of the [earlier] transfer” that created her interest in the
trust estate. The Government relied on Jewett v. Commis-
stoner, 455 U. S. 305 (1982), in which this Court held that the
“transfer” referred to in Treas. Reg. §25.2511-1(c), 26 CFR
§25.2511-1(c) (1959) (promulgated in 1958), knowledge of
which starts the clock ticking, occurs at the creation of the
interest being disclaimed, not when its extent is finally ascer-
tained or it becomes possessory. Jewett, supra, at 311-312.

Respondents tried to distinguish Jewett as having dealt
with a trust established in 1939, after the creation of the gift
tax by the Revenue Act of 1932 (Act), whereas the Ordway
trust had been created before the Act, in 1917. Respond-
ents also argued that the “reasonable time” limitation did
not apply because the pre-Act, 1917 transfer creating the
trust was not a “taxable transfer” of an interest, absent
which the Regulation was inapplicable.® On cross-motions

5The 1958 version of the Regulation was in force throughout the period
from Mrs. Irvine’s disclaimer to her unsuccessful claim for a refund. The
parties agree, however, that the current (1986) version of the Regulation
supersedes the earlier version and governs this case. See 26 U.S.C.
§7805(b) (Secretary of the Treasury “may prescribe the extent, if any, to
which any ruling or regulation, relating to the internal revenue laws, shall
be applied without retroactive effect”); Automobile Club of Mich. v. Com-
missioner, 353 U. S. 180, 184 (1957) (Treasury Regulations may be retroac-
tively applied unless doing so constitutes an abuse of the Secretary’s
discretion).

The relevant regulation is now Treas. Reg. §25.2511-1(c)(2), 26 CFR
§25.2511-1(c)(2) (1993), which provides in relevant part:

“In the case of taxable transfers creating an interest in the person dis-
claiming made before January 1, 1977, where the law governing the admin-
istration of the decedent’s estate gives a beneficiary, heir, or next-of-kin a
right completely and unqualifiedly to refuse to accept ownership of prop-
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for summary judgment, the District Court held that impos-
ing the gift tax on Mrs. Irvine’s disclaimer would amount to
retroactive application of the gift tax in violation of the Act’s
provision that “[t]he tax shall not apply to a transfer made
on or before the date of the enactment of this Act [June 6,
1932].” Revenue Act of 1932, ch. 209, §501(b), 47 Stat. 245.
The District Court cited Ordway v. United States, 89-1
USTC 13,802 (1989), in which the United States District
Court for the Southern District of Florida had reached the
same conclusion, on virtually identical facts, in a case in-
volving a partial disclaimer by another beneficiary of the
Ordway trust.

A divided panel of the Court of Appeals for the Eighth
Circuit reversed. 936 F. 2d 343 (1991). It rejected the
view that the Regulation is inapplicable to a trust created
before enactment of the gift tax statute simply because the
Regulation reaches only “‘taxable transfers creating an
interest in the person disclaiming made before January 1,
1977”7 Id., at 347 (emphasis in original). The Court of
Appeals held that the transfer creating the trust was “tax-

erty transferred from a decedent (whether the transfer is effected by the
decedent’s will or by the law of descent and distribution), a refusal to
accept ownership does not constitute the making of a gift if the refusal is
made within a reasonable time after knowledge of the existence of the
transfer. The refusal must be unequivocal and effective under the local
law. There can be no refusal of ownership of property after its accept-
ance. In the absence of the facts to the contrary, if a person fails to refuse
to accept the transfer to him of ownership of a decedent’s property within
a reasonable time after learning of the existence of the transfer, he will
be presumed to have accepted the property. Where the local law does
not permit such a refusal, any disposition by the beneficiary, heir, or next-
of-kin whereby ownership is transferred gratuitously to another consti-
tutes the making of a gift by the beneficiary, heir, or next-of-kin. In any
case where a refusal is purported to relate to only a part of the property,
the determination of whether or not there has been a complete and unqual-
ified refusal to accept ownership will depend on all the facts and circum-
stances in each particular case, taking into account the recognition and
effectiveness of such a purported refusal under the local law.”
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able,” relying on the provision of Treas. Reg. §25.2518-
2(c)(3) that “‘a taxable transfer occurs when there is a
completed gift for Federal gift tax purposes regardless of
whether a gift tax is imposed on the completed gift.”” 936
F. 2d, at 347-348. The court adopted the reasoning of its
sister court for the Eleventh Circuit in Ordway v. United
States, 908 F. 2d 890 (1990), which held that a “taxable trans-
fer” occurs within the meaning of the Regulation whenever
there is “‘any transaction in which an interest in property is
gratuitously passed or conferred upon another,” even if that
transaction was not subject to the gift tax.” Id., at 895
(citation omitted). Applying the Regulation, the Court of
Appeals for the Eighth Circuit held that Mrs. Irvine’s dis-
claimer was subject to gift tax because she did not make it
within a reasonable time after she learned of her interest in
the trust. Finally, the divided panel also upheld application
of the Act against the claim of retroactivity, holding it to be
irrelevant that the trust antedated the 1932 enactment of the
Act, since the tax was being imposed on the transfer brought
about by the 1979 disclaimer, not on the inter vivos transfer
that created the trust in 1917. 936 F. 2d, at 346.
Respondents’ suggestion for rehearing en banc was
granted, however, and the panel opinion was vacated. Un-
like the panel, the en banc court affirmed the District Court,
holding the Regulation inapplicable because its terms ex-
pressly limit its scope to “taxable transfers . .. made before
January 1, 1977.” 981 F. 2d 991 (CAS8 1992). The creation
of the Ordway trust in 1917 was not a “taxable transfer,” the
court reasoned, because the federal gift tax provisions had
yet to be enacted: “It is fundamental that for a transfer to
be taxable there must be an applicable tax in existence when
the transfer is made. No such federal tax existed on Janu-
ary 16, 1917, when . .. Mrs. Irvine’s interest was created.”
Id., at 994. Given the inapplicability of the Regulation and
its “reasonable time” requirement for tax-free disclaimer, the
majority held that state law governed the effect of a dis-
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claimer for federal gift tax purposes. See id., at 996 (citing
Hardenbergh v. Commissioner, 198 F. 2d 63 (CAS8), cert. de-
nied, 344 U. S. 836 (1952)); 981 F. 2d, at 998 (concurring opin-
ion). Because Mrs. Irvine’s disclaimer was indisputably
valid under Minnesota law, the court held that the federal
gift tax did not apply. Finally, the majority rejected the
panel’s analysis of retroactive application, indicating that
taxation of the transfer effected by the disclaimer would vio-
late the Act’s prohibition of retroactive gift taxation. Id.,
at 994.

In a concurring opinion, id., at 996-998, Judge Loken also
concluded the Regulation was inapplicable, not because of its
limitation to “taxable transfers,” but because it is limited to
interests in “property transferred from a decedent . . . by
the decedent’s will or by the law of descent and distribution,”
whereas the Ordway trust came from an inter vivos transfer.
Judge Loken shared the majority view, however, that be-
cause the Regulation was inapplicable, the federal gift tax
consequences of the disclaimer were a function of state law.
The dissent took the position of the majority in the panel
opinion, and of the Eleventh Circuit in Ordway v. United
States, supra. See 981 F. 2d, at 998-1002.

The conflict prompted us to grant certiorari to determine
whether a disclaimer made after enactment of the gift tax
statute, of an interest created before enactment, is necessar-
ily free of any consequent federal gift taxation. 508 U. S.
971 (1993). We hold that it is not, and reverse.

II

The Internal Revenue Code of 1986 taxes “the transfer
of property by gift,” 26 U. S. C. §2501(a)(1),” “whether the
transfer is in trust or otherwise, whether the gift is direct
or indirect, and whether the property is real or personal,
tangible or intangible,” §2511(a).® We have repeatedly em-

"See n. 2, supra.
8See n. 3, supra.
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phasized that this comprehensive language was chosen to
embrace all gratuitous transfers, by whatever means, of
property and property rights of significant value. See, e. g.,
Dickman v. Commassioner, 465 U. S. 330, 333-335 (1984);
Jewett v. Commissioner, 455 U. S., at 309-310; Smith w.
Shaughnessy, 318 U. S. 176, 180 (1943). We held in Jewett,
supra, at 310, that “the statutory language . . . unquestion-
ably encompasses an indirect transfer, effected by means
of a disclaimer, of a contingent future interest in a trust,”
the practical effect of such a transfer being “to reduce the
expected size of [the taxpayer’s] taxable estate and to confer
a gratuitous benefit upon the natural objects of [her]
bounty . ...”

Treasury Reg. §25.2511-1(c)(1)? restates the gift tax’s
broad scope by providing that the tax is payable on “any
transaction in which an interest in property is gratuitously
passed or conferred upon another, regardless of the means
or device employed . . . .” The Regulation (subsection
1(c)(2)), on the other hand, affords an exception to the gen-
eral rule of taxability, by providing that a disclaimer of prop-
erty transferred by a decedent’s will or the law of descent
and distribution does not result in a gift if it is unequivocal
and effective under local law, and made “within a reasonable
time after knowledge of the existence of the transfer.” As

9“The gift tax also applies to gifts indirectly made. Thus, any transac-
tion in which an interest in property is gratuitously passed or conferred
upon another, regardless of the means or device employed, constitutes a
gift subject to tax. See further § 25.2512-8 relating to transfers for insuf-
ficient consideration. However, in the case of a taxable transfer creating
an interest in the person disclaiming made after December 31, 1976, this
paragraph (c)(1) shall not apply to the donee if, as a result of a qualified
disclaimer by the donee, the property passes to a different donee. Nor
shall it apply to a donor if, as a result of a qualified disclaimer by the
donee, a completed transfer of an interest in property is not effected. See
section 2518 and the corresponding regulations for rules relating to a qual-
ified disclaimer.” Treas. Reg. §25.2511-1(c)(1), 26 CFR §25.2511-1(c)(1)
(1993).
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already noted, the Jewett Court held that “the transfer” in
the 1958 version of the Regulation refers to the creation of
the interest being disclaimed, with the “reasonable time”
therefore beginning to run upon knowledge of the creation
of the trust. See supra, at 229.

II1
A

On one point there cannot be any serious dispute, for it is
clear that if the Regulation applies to Mrs. Irvine’s dis-
claimer, her act resulted in taxable gifts. The knowledge
and capacity to act, which are presupposed by the require-
ment that a tax-free disclaimer be made within a reasonable
time of the disclaimant’s knowledge of the transfer of the
interest to her, were present in this instance at least as early
as Mrs. Irvine’s 21st birthday in 1931.1 We need not decide
whether a disclaimer good for gift tax purposes could be re-
quired to have been made before enactment of the gift tax,
for Mrs. Irvine did not disclaim shortly after enactment of
the Act, and the timeliness determination in this case would
be the same whether the reasonable time was calculated
from Mrs. Irvine’s first knowledge of the interest (1931) or
from the enactment of the federal gift tax statute (1932).
Moreover, we understand the Government to have conceded
that it would not have contested the timeliness of a dis-
claimer made within a reasonable time after the enactment
of the Act. See Tr. of Oral Arg. 12.

The determination of the amount of “reasonable time” that
remained after Mrs. Irvine learned of the interest and
reached majority status must be based upon the gift tax’s
purpose to curb avoidance of the estate tax. We have al-

10 Arguably, occasion and capacity occurred under applicable Minnesota
law in 1928 when Mrs. Irvine became 18 years old, the age of majority
for women at the time. 1866 Minn. Gen. Stat., ch. 59, §2; see Viasek v.
Vlasek, 204 Minn. 331, 331-332, 283 N. W. 489, 490 (1939).
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ready observed, supra, at 233, that “the practical effect of [a
disclaimer like this one is] to reduce the expected size of [the
disclaimant’s] taxable estate and to confer a gratuitous bene-
fit upon the natural objects of [her] bounty . . ..” Jewett,
455 U. S., at 310. Accordingly, as the Court said in Jewett,
“‘laln important, if not the main, purpose of the gift tax was
to prevent or compensate for avoidance of death taxes by
taxing the gifts of property inter vivos which, but for the
gifts, would be subject in its original or converted form
to the tax laid upon transfers at death.”” Ibid. (quoting
Estate of Sanford v. Commissioner, 308 U. S. 39, 44 (1939)).
Hence the capacious language of Internal Revenue Code
§§2501(a)(1) and 2511(a), which encompasses all gratuitous
transfers of property and property rights of significant value.
See supra, at 232-233.

“['T]he passage of time is crucial to the scheme of the gift
tax.” Jewett, supra, at 316, n. 17 (internal quotation marks
and citation omitted). The opportunity to disclaim, and
thereby to avoid gift as well as estate taxation, should not
be so long as to provide a virtually unlimited opportunity to
consider estate planning consequences. While a decision to
disclaim even at the earliest opportunity may be made with
appreciation of potential estate tax consequences, the pas-
sage of time puts the prospective disclaimant in a corre-
spondingly superior position to determine whether her need
to enjoy the property (and incur a tax for a subsequent gift
of it or an increased estate tax if she retains it) outweighs
the favorable estate and gift tax consequences of a dis-
claimer. Although there is no bright-line rule for timeliness
in the absence of a statute or regulation providing one, Mrs.
Irvine’s delay for at least 47 years after the clock began run-
ning, until she reached age 68, could not possibly be thought
reasonable. By the date of her disclaimer, Mrs. Irvine was
in a position to make a fairly precise determination of the
advantage to be gained by a transfer diminishing her estate
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and its eventual taxation. If her decision were treated as
timely, the requirement for a timely election would have no
bite at all.

B

Respondents would avoid this result on two alternative
grounds. They argue first that by its own terms, the Regu-
lation does not apply on the facts of this case, with the conse-
quence that taxability under the Internal Revenue Code
turns on the efficacy of the disclaimer under state law. Sec-
ond, respondents argue that even if the disclaimer would re-
sult in an otherwise taxable transfer in the absence of the
governing Regulation, the tax on transfer of an interest cre-
ated by an instrument antedating the enactment of the gift
tax statute would be barred by the statutory prohibition of
retroactive application.

1

The question of the Regulation’s applicability under its
own terms need not be resolved here, for the result of its
inapplicability would not be freedom from gift taxation on a
theory of borrowed state law or on any other rationale. The
arguments for inapplicability may therefore be shortly
stated, each having been raised at one point or another in
the prior litigation of this case.

The first argument turns on the Regulation’s application
to disclaimers of interests created by what it terms “taxable
transfers,” a phrase that on its face presupposes some source
of taxability for the transfer. There was, however, no gift
tax when the trust, including its remainder interests, was
created in 1917, and the gift tax provisions of the Act did
not render preenactment transfers taxable.!! The language
is, to say the least, troublesome to the Government’s position
that the Regulation applies. The Government responds to

11 See Revenue Act of 1932, ch. 209, § 501(b), 47 Stat. 245 (nonretroactiv-
ity provision).
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the trouble by citing Treas. Reg. §25.2518-2(c)(3) 12 (adopted
in 1986, as was the Regulation), which deals with the new
regime (not applicable here) for disclaimers of interests cre-
ated after December 31, 1976,'® and defines “taxable trans-
fer” for its purposes as covering transfers on which no tax
is actually imposed (e. g., because a gift is chargeable against
the current lifetime exemption, 26 U. S. C. §2503(b)). If this
definition is thought to beg the question, the Government
falls back to the argument that the predecessor regulation
was not limited in application to interests derived from tax-
able transfers, and there was no intent in 1986 to narrow the
scope covered by the 1958 version of the Regulation in any
such way.

The second argument rests on the Regulation’s provision
that “the transfer” to which it applies is subject to a timely,
tax-free disclaimer “whether the transfer is effected by the
decedent’s will or by the law of descent and distribution,”
but only “where the law governing the administration of the
decedent’s estate” gives the recipient of the transferred in-
terest a right to refuse it.!* As against these descriptions of
the transfer’s testamentary character, the text says nothing
indicating that a taxable transfer from anyone other than a
decedent may create an interest subject to a disclaimer free
of gift tax. If the text is given its strict reading, then, it
has no application to the interest in question here, which
came into being not from a decedent’s transfer by will or
from application of the law of descent and distribution, but

2Tyreasury Reg. §25.2518-2(c)(3), 26 CFR §25.2518-2(c)(3) (1993), pro-
vides in relevant part: “With respect to inter vivos transfers, a taxable
transfer occurs when there is a completed gift for Federal gift tax pur-
poses regardless of whether a gift tax is imposed on the completed gift.”

B Under the new regime, tax-free disclaimers of interests created by
post-1976 transfers may generally be made within nine months after the
disclaimant has learned of the interest and reached the age of 21. See 26
U. S. C. §2518; Treas. Reg. §§25.2518-1, 25.2518-2, 26 CFR §§25.2518-1,
25.2518-2 (1993).

14 See n. 6, supra.
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from Mr. Ordway’s transfer during his lifetime, creating an
irrevocable inter vivos trust.'

2

Even assuming the soundness of one or both of these argu-
ments that the Regulation is inapposite, however, the dis-
claimer would not escape federal gift taxation by reference
to state law rules giving effect to the disclaimer as causing a
transfer to the beneficiary next in line. Any such reasoning
would run counter to our holding in Jewett. In rejecting the
argument that the 1958 version of the Regulation was being
applied retroactively to the taxpayer’s disadvantage in that
case, the Jewett Court repudiated the “assumption that [the
taxpayer] had a ‘right’ to renounce the interest without tax
consequences that was ‘taken away’ by the 1958 Regulation.
[The taxpayer] never had such a right.” Jewett, 455 U. S,
at 317. Only then did the Jewett Court go on to determine
that the disclaimer at issue did not fall within the exemption
from the gift tax provided by the Regulation, and was conse-
quently taxable. Id., at 312-316. The Court followed the
general and longstanding rule in federal tax cases that al-
though state law creates legal interests and rights in prop-
erty, federal law determines whether and to what extent
those interests will be taxed. See, e. g., Burnet v. Harmel,
287 U. S. 103, 110 (1932); Morgan v. Commissioner, 309 U. S.
78, 80-81 (1940); United States v. Mitchell, 403 U. S. 190, 197
(1971). The Court put it this way in United States v. Pelzer,
312 U. S. 399, 402-403 (1941):

“[TThe revenue laws are to be construed in the light of
their general purpose to establish a nationwide scheme
of taxation uniform in its application. Hence their pro-

15Tn direct contrast, the disclaimed interest in Jewett was created by a
testamentary trust, and the disclaimer therefore involved “property trans-
ferred from a decedent . . . by the decedent’s will . . . .” Treas. Reg.
§25.2511-1(c)(2), 26 CFR §25.2511-1(c)(2) (1993). See Jewett v. Commis-
sioner, 455 U. S. 305, 306 (1982).
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visions are not to be taken as subject to state control or
limitation unless the language or necessary implication
of the section involved makes its application dependent
on state law.”

Cases like Jewett and this one illustrate as well as any why
it is that state property transfer rules do not translate into
federal taxation rules. Under state property rules, an effec-
tive disclaimer of a testamentary gift !¢ is generally treated
as relating back to the moment of the original transfer of the
interest being disclaimed, having the effect of canceling the
transfer to the disclaimant ab initio and substituting a single
transfer from the original donor to the beneficiary of the dis-
claimer. See, e.g., Schoonover v. Osborne, 193 lowa 474,
478, 187 N. W. 20, 22 (1922); Seifner v. Weller, 171 S. W. 2d
617, 624 (Mo. 1943); Albany Hosp. v. Hanson, 214 N. Y. 435,
445, 108 N. E. 812, 815 (1915); Burritt v. Silliman, 13 N. Y.
93, 97-98 (1855); Perkins v. Isley, 224 N. C. 793, 798, 32
S. E. 2d 588, 591 (1945); see also 3 American Law of Property
§14.15 (A. Casner ed. 1952). Although a state-law right to
disclaim with such consequences might be thought to follow
from the common-law principle that a gift is a bilateral trans-
action, requiring not only a donor’s intent to give, but also a
donee’s acceptance, see, e. g., Wallace v. Moore, 219 Ga. 137,
139, 132 S. E. 2d 37, 39 (1963); Gottstein v. Hedges, 210 Iowa
272, 275, 228 N. W. 93, 94 (1929); Pirie v. Le Saulnier, 161
Wis. 503, 507, 154 N. W. 993, 994 (1915); Blanchard v. Shel-
don, 43 Vt. 512, 514 (1871), state-law tolerance for delay in
disclaiming reflects a less theoretical concern. An impor-

16See Brown v. Routzahn, 63 F. 2d 914, 916 (CA6 1933); 3 American
Law of Property §14.15 (A. Casner ed. 1952). As to interests created by
intestate succession, state laws generally refused to give effect to dis-
claimers; the traditional rule is that “title to the property of an intestate
passes by force of the rules of law . . . and that those so entitled by law
have no power to prevent the vesting of title in themselves.” Harden-
bergh v. Commissioner, 198 F. 2d 63, 66 (CAS8), cert. denied, 344 U. S.
836 (1952) (citations omitted).
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tant consequence of treating a disclaimer as an ab initio de-
feasance is that the disclaimant’s creditors are barred from
reaching the disclaimed property. See, e.g., Gottstein v.
Hedges, supra. The ab initio disclaimer thus operates as
a legal fiction obviating a more straightforward rule defeat-
ing the claims of a disclaimant’s creditors in the property
disclaimed.

The principles underlying the federal gift tax treatment of
disclaimers look to different objects, however. As we have
already stated, Congress enacted the gift tax as a supple-
ment to the estate tax and a means of curbing estate tax
avoidance. See supra, at 234-235. Since the reasons for
defeating a disclaimant’s creditors would furnish no reasons
for defeating the gift tax as well, the Jewett Court was un-
doubtedly correct to hold that Congress had not meant to
incorporate state-law fictions as touchstones of taxability
when it enacted the Act. Absent such a legal fiction, the
federal gift tax is not struck blind by a disclaimer. And
as we have already stated, supra, at 233, without the excep-
tion afforded in the Regulation,!” the gift tax statute pro-
vides a general rule of taxability for disclaimers such as
Mrs. Irvine’s.

Iv

Presumably to ward off any attack on the federal gift tax
resting on the possibility that its retroactive application
would violate due process, see Untermyer v. Anderson, 276
U. S. 440 (1928), §501(b) of the Act provided that it would
“not apply to a transfer made on or before the date of the
enactment of this Act [June 6, 1932].” Revenue Act of 1932,
ch. 209, §501(b), 47 Stat. 245. The same provision has in
substance been carried forward to this day.!® Respondents
argue that even if the Regulation applies, or taxation would

"Respondents challenge the Regulation’s validity only insofar as it
would allegedly sanction a retroactive application of gift tax. See infra,
at 241.

18See 26 U. S. C. §2502(b).
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otherwise be authorized, taxation of the transfer following
Mrs. Irvine’s disclaimer would violate this limitation. The
language that respondents use to frame this claim reveals
the flaw in their position. Respondents argue that “[t]he
government’s interpretation of the 1986 Regulation to apply
to interests created before enactment of the Act [7. e., to re-
sult in taxability] would be a retroactive application of the
Act clearly contrary to Congressional intent.” Brief for
Respondents 26. But §501 merely prohibited application of
the gift tax statute to transfers antedating the enactment of
the Act; it did not prohibit taxation when interests created
before the Act were transferred after enactment. Such
postenactment transfers are all that happened on the occa-
sion of Mrs. Irvine’s disclaimer. The critical events, the
transfers of fractional portions of Mrs. Irvine’s remainder to
her children, occurred after enactment of the gift tax, though
the interests transferred were created before that date. To
argue otherwise, that the transfer to be taxed antedated the
Act, would be to cling to the legal fiction that the disclaimer
related back to the moment in 1917 when Lucius P. Ordway
established the trust. This fiction may be indulged under
state law as a device to regulate creditors’ rights, but the
Jewett Court clearly held that Congress enacted no such fan-
tasy.? In sum, the retroactivity argument is sufficiently an-
swered by our statement in United States v. Jacobs, 306 U. S.
363, 367 (1939), that a tax “does not operate retroactively
merely because some of the facts or conditions upon which
its application depends came into being prior to the enact-
ment of the tax.”

19While respondents do not take the further step of arguing that § 502
should be read to embody the fiction because due process would otherwise
be violated, they do argue that taxation here would violate due process
because Mrs. Irvine would not have been allowed to make a tax-free dis-
claimer within a reasonable time after adoption of the Act. But those
facts are not presented here, as Mrs. Irvine did not disclaim until 1979.
See supra, at 235.
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v

The Commissioner’s assessment of federal gift tax on
Mrs. Irvine’s 1979 disclaimer was authorized by the statute.
The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE BLACKMUN took no part in the decision of this
case.

JUSTICE SCALIA, concurring in part and concurring in the
judgment.

I join the judgment of the Court, and its opinion except
for Part III-A. It seems to me that the basis for the “rea-
sonable time” limitation in the Regulation cannot be, as the
Court says, ante, at 235, the need to deprive the beneficiary
of “a virtually unlimited opportunity to consider estate plan-
ning consequences.” Considering estate planning conse-
quences (not a malum in se) is nowhere condemned by the
tax laws, and I would see no basis for the Treasury Depart-
ment’s arbitrarily declaring a disclaimer to be a gift solely
in order to deter such consideration. The Secretary un-
doubtedly has broad discretion to determine the meaning of
the term “transfer” as it is used in the gift tax statute, and
undoubtedly may indulge an antagonism to estate planning
in choosing among permissible meanings. But “disclaimer
after opportunity for estate tax planning” is simply not a
permissible meaning.

The justification for the “reasonable time” limitation must,
as always, be a textual one. It consists, in my view, of the
fact that the failure to make a reasonably prompt disclaimer
of a known bequest is an implicit acceptance. Qui tacet,
consentire videtur. Thus, a later disclaimer, which causes
the property to go to someone else by operation of law, is
effectively a transfer to that someone else. (The implication
from nondisclaimer is much weaker when the interest is a
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contingent one, but Jewett v. Commissioner, 455 U. S. 305
(1982), resolved that issue—perhaps incorrectly.) While
state disclaimer laws have chosen to override the reasonable
implication of nondisclaimer, the Treasury Department regu-
lations correctly (or at least permissibly) conclude that the
federal gift tax does not.



244 OCTOBER TERM, 1993

Syllabus

LANDGRAF ». USI FILM PRODUCTS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 92-757. Argued October 13, 1993—Decided April 26, 1994

After a bench trial in petitioner Landgraf’s suit under Title VII of the
Civil Rights Act of 1964 (Title VII), the District Court found that she
had been sexually harassed by a co-worker at respondent USI Film
Products, but that the harassment was not so severe as to justify her
decision to resign her position. Because the court found that her em-
ployment was not terminated in violation of Title VII, she was not enti-
tled to equitable relief, and because Title VII did not then authorize any
other form of relief, the court dismissed her complaint. While her ap-
peal was pending, the Civil Rights Act of 1991 (1991 Act or Act) became
law, §102 of which includes provisions that create a right to recover
compensatory and punitive damages for intentional discrimination viola-
tive of Title VII (hereinafter §102(a)), and authorize any party to de-
mand a jury trial if such damages are claimed (hereinafter § 102(c)). In
affirming, the Court of Appeals rejected Landgraf’s argument that her
case should be remanded for a jury trial on damages pursuant to §102.

Held: Section 102 does not apply to a Title VII case that was pending on
appeal when the 1991 Act was enacted. Pp. 250-286.

(a) Since the President vetoed a 1990 version of the Act on the
ground, among others, of perceived unfairness in the bill’s elaborate
retroactivity provision, it is likely that the omission of comparable lan-
guage in the 1991 Act was not congressional oversight or unawareness,
but was a compromise that made the Act possible. That omission is
not dispositive here because it does not establish precisely where the
compromise was struck. For example, a decision to reach only cases
still pending, and not those already finally decided, might explain Con-
gress’ failure to provide in the 1991 Act, as it had in the 1990 bill, that
certain sections would apply to proceedings pending on specified pre-
enactment dates. Pp. 250-257.

(b) The text of the 1991 Act does not evince any clear expression of
congressional intent as to whether §102 applies to cases arising before
the Act’s passage. The provisions on which Landgraf relies for such an
expression—§ 402(a), which states that, “[e]xcept as otherwise specifi-
cally provided, this Act and the amendments made by this Act shall
take effect upon enactment,” and §§402(b) and 109(c), which provide for
prospective application in limited contexts—cannot bear the heavy
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weight she would place upon them by negative inference: Her statutory
argument would require the Court to assume that Congress chose a
surprisingly indirect route to convey an important and easily expressed
message. Moreover, the relevant legislative history reveals little to
suggest that Members of Congress believed that an agreement had
been tacitly reached on the controversial retroactivity issue or that
Congress understood or intended the interplay of the foregoing sec-
tions to have the decisive effect Landgraf assigns them. Instead, the
history conveys the impression that legislators agreed to disagree about
whether and to what extent the Act would apply to preenactment
conduct. Pp. 257-263.

(c) In order to resolve the question left open by the 1991 Act, this
Court must focus on the apparent tension between two seemingly
contradictory canons for interpreting statutes that do not specify
their temporal reach: the rule that a court must apply the law in effect
at the time it renders its decision, see Bradley v. School Bd. of Rich-
mond, 416 U. S. 696, 711, and the axiom that statutory retroactivity is
not favored, see Bowen v. Georgetown Univ. Hospital, 488 U. S. 204,
208. Pp. 263-265.

(d) The presumption against statutory retroactivity is founded upon
elementary considerations of fairness dictating that individuals should
have an opportunity to know what the law is and to conform their con-
duct accordingly. It is deeply rooted in this Court’s jurisprudence and
finds expression in several constitutional provisions, including, in the
criminal context, the Ex Post Facto Clause. In the civil context, pro-
spectivity remains the appropriate default rule unless Congress has
made clear its intent to disrupt settled expectations. Pp. 265-273.

(e) Thus, when a case implicates a federal statute enacted after the
events giving rise to the suit, a court’s first task is to determine whether
Congress has expressly prescribed the statute’s proper reach. If Con-
gress has done so, there is no need to resort to judicial default rules.
Where the statute in question unambiguously applies to preenactment
conduct, there is no conflict between the antiretroactivity presumption
and the principle that a court should apply the law in effect at the time
of decision. Even absent specific legislative authorization, application
of a new statute to cases arising before its enactment is unquestionably
proper in many situations. However, where the new statute would
have a genuinely retroactive effect—i. e., where it would impair rights
a party possessed when he acted, increase his liability for past conduct,
or impose new duties with respect to transactions already completed—
the traditional presumption teaches that the statute does not govern
absent clear congressional intent favoring such a result. Bradley did
not displace the traditional presumption. Pp. 273-280.
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(f) Application of the foregoing principles demonstrates that, absent
guiding instructions from Congress, § 102 is not the type of provision
that should govern cases arising before its enactment, but is instead
subject to the presumption against statutory retroactivity. Section
102(b)(1), which authorizes punitive damages in certain circumstances,
is clearly subject to the presumption, since the very labels given “puni-
tive” or “exemplary” damages, as well as the rationales supporting
them, demonstrate that they share key characteristics of criminal sanc-
tions, and therefore would raise a serious question under the Ex Post
Facto Clause if retroactively imposed. While the §102(a)(1) provision
authorizing compensatory damages is not so easily classified, it is also
subject to the presumption, since it confers a new right to monetary
relief on persons like Landgraf, who were victims of a hostile work envi-
ronment but were not constructively discharged, and substantially in-
creases the liability of their employers for the harms they caused, and
thus would operate “retrospectively” if applied to preenactment con-
duct. Although a jury trial right is ordinarily a procedural change of
the sort that would govern in trials conducted after its effective date
regardless of when the underlying conduct occurred, the jury trial op-
tion set out in § 102(c)(1) must fall with the attached damages provisions
because §102(c) makes a jury trial available only “[i]lf a complaining
party seeks compensatory or punitive damages.” Pp. 280-286.

968 F. 2d 427, affirmed.

STEVENS, J., delivered the opinion of the Court, in which REENQUIST,
C. J., and O’CONNOR, SOUTER, and GINSBURG, JJ., joined. SCALIA, J., filed
an opinion concurring in the judgment, in which KENNEDY and THOMAS,
JJ., joined, post, p. 286. BLACKMUN, J., filed a dissenting opinion, post,
p. 294.

Eric Schnapper argued the cause for petitioner. On the
briefs were Paul C. Saunders, Timothy B. Garrigan, Rich-
ard T. Seymour, and Sharon R. Vinick.

Solicitor General Days argued the cause for the United
States et al. as amict curiae urging reversal. On the brief
were Acting Solicitor General Bryson, Acting Assistant At-
torney General Turner, Deputy Solicitor General Wallace,
Robert A. Long, Jr., David K. Flynn, Dennis J. Dimsey,
Rebecca K. Troth, and Donald R. Livingston.
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Glen D. Nager argued the cause for respondents. On the
brief was David N. Shane.*

JUSTICE STEVENS delivered the opinion of the Court.

The Civil Rights Act of 1991 (1991 Act or Act) creates a
right to recover compensatory and punitive damages for cer-
tain violations of Title VII of the Civil Rights Act of 1964.
See Rev. Stat. §1977A(a), 42 U.S. C. §1981a(a) (1988 ed.,
Supp. IV), as added by § 102 of the 1991 Act, Pub. L. 102-166,
105 Stat. 1072. The Act further provides that any party
may demand a trial by jury if such damages are sought.!
We granted certiorari to decide whether these provisions
apply to a Title VII case that was pending on appeal when
the statute was enacted. We hold that they do not.

I

From September 4, 1984, through January 17, 1986, peti-
tioner Barbara Landgraf was employed in the USI Film

*Briefs of amict curiae urging reversal were filed for the Asian Ameri-
can Legal Defense and Education Fund et al. by Denny Chin, Doreena
Wong, and Angelo N. Ancheta; and for the National Women’s Law Center
et al. by Judith E. Schaeffer and Ellen J. Vargyas.

Briefs of amici curiae urging affirmance were filed for the American
Trucking Associations et al. by James D. Holzhauer, Andrew L. Frey,
Kenneth S. Geller, Javier H. Rubinstein, Daniel R. Barney, and Kenneth
P. Kolson,; and for Motor Express, Inc., by Alan J. Thiemann.

Briefs of amici curiae were filed for the Equal Employment Advisory
Council et al. by Robert E. Williams, Douglas S. McDowell, and Mona C.
Zeiberg; for the National Association for the Advancement of Colored Peo-
ple et al. by Marc L. Fleischaker, David L. Kelleher, Steven S. Zaleznick,
Cathy Ventrell-Monsees, Steven M. Freeman, Michael Lieberman, Dennis
Courtland Hayes, Willie Abrams, Samuel Rabinove, and Richard Foltin;
and for Wards Cove Packing Co. by Douglas M. Fryer, Douglas M. Dun-
can, and Richard L. Phillips.

1See Rev. Stat. §1977A(c), 42 U. S. C. §1981a(c) (1988 ed., Supp. IV), as
added by §102 of the 1991 Act. For simplicity, and in conformity with the
practice of the parties, we will refer to the damages and jury trial provi-
sions as §§102(a) and (c), respectively.
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Products (USI) plant in Tyler, Texas. She worked the 11
p-m. to 7 a.m. shift operating a machine that produced plastic
bags. A fellow employee named John Williams repeatedly
harassed her with inappropriate remarks and physical con-
tact. Petitioner’s complaints to her immediate supervisor
brought her no relief, but when she reported the incidents
to the personnel manager, he conducted an investigation,
reprimanded Williams, and transferred him to another de-
partment. Four days later petitioner quit her job.

Petitioner filed a timely charge with the Equal Employ-
ment Opportunity Commission (EEOC or Commission).
The Commission determined that petitioner had likely been
the victim of sexual harassment creating a hostile work envi-
ronment in violation of Title VII of the Civil Rights Act of
1964, 42 U. S. C. §2000e et seq., but concluded that her em-
ployer had adequately remedied the violation. Accordingly,
the Commission dismissed the charge and issued a notice of
right to sue.

On July 21, 1989, petitioner commenced this action against
USI, its corporate owner, and that company’s successor in
interest.?2 After a bench trial, the District Court found that
Williams had sexually harassed petitioner causing her to suf-
fer mental anguish. However, the court concluded that she
had not been constructively discharged. The court said:

“Although the harassment was serious enough to
establish that a hostile work environment existed for
Landgraf, it was not so severe that a reasonable per-
son would have felt compelled to resign. This is partic-
ularly true in light of the fact that at the time Land-
graf resigned from her job, USI had taken steps ... to
eliminate the hostile working environment arising from
the sexual harassment. Landgraf voluntarily resigned

2Respondent Quantum Chemical Corporation owned the USI plant
when petitioner worked there. Respondent Bonar Packaging, Inc., subse-
quently purchased the operation.
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from her employment with USI for reasons unrelated to
the sexual harassment in question.” App. to Pet. for
Cert. B-3-4.

Because the court found that petitioner’s employment was
not terminated in violation of Title VII, she was not enti-
tled to equitable relief, and because Title VII did not then
authorize any other form of relief, the court dismissed her
complaint.

On November 21, 1991, while petitioner’s appeal was pend-
ing, the President signed into law the Civil Rights Act of
1991. The Court of Appeals rejected petitioner’s argument
that her case should be remanded for a jury trial on damages
pursuant to the 1991 Act. Its decision not to remand rested
on the premise that “a court must ‘apply the law in effect at
the time it renders its decision, unless doing so would result
in manifest injustice or there is statutory direction or legisla-
tive history to the contrary.” Bradley [v. School Bd. of
Richmond, 416 U. S. 696, 711 (1974)].” 968 F. 2d 427, 432
(CA5 1992). Commenting first on the provision for a jury
trial in § 102(c), the court stated that requiring the defendant
“to retry this case because of a statutory change enacted
after the trial was completed would be an injustice and a
waste of judicial resources. We apply procedural rules to
pending cases, but we do not invalidate procedures followed
before the new rule was adopted.” Id., at 432-433. The
court then characterized the provision for compensatory and
punitive damages in § 102 as “a seachange in employer liabil-
ity for Title VII violations” and concluded that it would be
unjust to apply this kind of additional and unforeseeable obli-
gation to conduct occurring before the effective date of the
Act. Id., at 433. Finding no clear error in the District
Court’s factual findings, the Court of Appeals affirmed the
judgment for respondents.

We granted certiorari and set the case for argument with
Rivers v. Roadway Express, Inc., post, p. 298. Our order
limited argument to the question whether § 102 of the 1991
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Act applies to cases pending when it became law. 507 U. S.
908 (1993). Accordingly, for purposes of our decision, we
assume that the District Court and the Court of Appeals
properly applied the law in effect at the time of the dis-
criminatory conduct and that the relevant findings of fact
were correct. We therefore assume that petitioner was the
victim of sexual harassment violative of Title VII, but that
the law did not then authorize any recovery of damages even
though she was injured. We also assume, arguendo, that if
the same conduct were to occur today, petitioner would be
entitled to a jury trial and that the jury might find that she
was constructively discharged, or that her mental anguish or
other injuries would support an award of damages against
her former employer. Thus, the controlling question is
whether the Court of Appeals should have applied the law
in effect at the time the discriminatory conduct occurred, or
at the time of its decision in July 1992.

II

Petitioner’s primary submission is that the text of the 1991
Act requires that it be applied to cases pending on its enact-
ment. Her argument, if accepted, would make the entire
Act (with two narrow exceptions) applicable to conduct that
occurred, and to cases that were filed, before the Act’s effec-
tive date. Although only §102 is at issue in this case, we
preface our analysis with a brief description of the scope of
the 1991 Act.

The 1991 Act is in large part a response to a series of
decisions of this Court interpreting the Civil Rights Acts of
1866 and 1964. Section 3(4), 105 Stat. 1071, note following
42 U. S. C. §1981, expressly identifies as one of the Act’s pur-
poses “to respond to recent decisions of the Supreme Court
by expanding the scope of relevant civil rights statutes in
order to provide adequate protection to victims of discrimi-
nation.” That section, as well as a specific finding in §2(2),
identifies Wards Cove Packing Co. v. Atonio, 490 U. S. 642
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(1989), as a decision that gave rise to special concerns.? Sec-
tion 105 of the Act, entitled “Burden of Proof in Disparate
Impact Cases,” is a direct response to Wards Cove.

Other sections of the Act were obviously drafted with “re-
cent decisions of the Supreme Court” in mind. Thus, §101
(which is at issue in Rivers, post, p. 298) amended the 1866
Civil Rights Act’s prohibition of racial discrimination in the
“mak[ing] and enforce[ment] [of] contracts,” 42 U. S. C. § 1981
(1988 ed., Supp. IV), in response to Patterson v. McLean
Credit Union, 491 U. S. 164 (1989); §107 responds to Price
Waterhouse v. Hopkins, 490 U. S. 228 (1989), by setting forth
standards applicable in “mixed motive” cases; § 108 responds
to Martin v. Wilks, 490 U. S. 755 (1989), by prohibiting cer-
tain challenges to employment practices implementing con-
sent decrees; § 109 responds to EEOC v. Arabian American
01l Co., 499 U. S. 244 (1991), by redefining the term “em-
ployee” as used in Title VII to include certain United States
citizens working in foreign countries for United States em-
ployers; §112 responds to Lorance v. AT&T Technologies,
Inc., 490 U. S. 900 (1989), by expanding employees’ rights to
challenge discriminatory seniority systems; § 113 responds to
West Virginia Univ. Hospitals, Inc. v. Casey, 499 U.S. 83
(1991), by providing that an award of attorney’s fees may
include expert fees; and §114 responds to Library of Con-
gress v. Shaw, 478 U. S. 310 (1986), by allowing interest on
judgments against the United States.

A number of important provisions in the Act, however,
were not responses to Supreme Court decisions. For exam-
ple, §106 enacts a new prohibition against adjusting test

3Section 2(2) finds that the Wards Cove decision “has weakened the
scope and effectiveness of Federal civil rights protections,” and §3(2)
expresses Congress’ intent “to codify” certain concepts enunciated in
“Supreme Court decisions prior to Wards Cove Packing Co. v. Atonio, 490
U. S. 642 (1989).” We take note of the express references to that case
because it is the focus of §402(b), on which petitioner places particular
reliance. See infra, at 258-263.
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scores “on the basis of race, color, religion, sex, or national
origin”; §117 extends the coverage of Title VII to include
the House of Representatives and certain employees of the
Legislative Branch; and §§301-325 establish special proce-
dures to protect Senate employees from discrimination.
Among the provisions that did not directly respond to
any Supreme Court decision is the one at issue in this case,
§102.

Entitled “Damages in Cases of Intentional Discrimina-
tion,” § 102 provides in relevant part:

“(a) Right of Recovery.—

“(1) Civil Rights.—In an action brought by a com-
plaining party under section 706 or 717 of the Civil
Rights Act of 1964 (42 U. S. C. 2000e-5) against a re-
spondent who engaged in unlawful intentional discrimi-
nation (not an employment practice that is unlawful be-
cause of its disparate impact) prohibited under section
703, 704, or 717 of the Act (42 U. S. C. 2000e-2 or 2000e—
3), and provided that the complaining party cannot re-
cover under section 1977 of the Revised Statutes (42
U. S. C. 1981), the complaining party may recover com-
pensatory and punitive damages . . . in addition to any
relief authorized by section 706(g) of the Civil Rights
Act of 1964, from the respondent.

“(e) Jury Trial.—If a complaining party seeks compensa-
tory or punitive damages under this section—
“(1) any party may demand a trial by jury.”

Before the enactment of the 1991 Act, Title VII afforded
only “equitable” remedies. The primary form of mone-
tary relief available was backpay.* Title VII’s backpay rem-

4We have not decided whether a plaintiff seeking backpay under Title
VII is entitled to a jury trial. See, e.g., Lytle v. Household Mfy., Inc.,
494 U. 8. 545, 549, n. 1 (1990) (assuming without deciding no right to jury
trial); Teamsters v. Terry, 494 U. S. 558, 572 (1990) (same). Because peti-
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edy,” modeled on that of the National Labor Relations Act,
29 U. S. C. §160(c), is a “make-whole” remedy that resembles
compensatory damages in some respects. See Albemarle
Paper Co. v. Moody, 422 U. S. 405, 418-422 (1975). However,
the new compensatory damages provision of the 1991 Act is
“in addition to,” and does not replace or duplicate, the back-
pay remedy allowed under prior law. Indeed, to prevent
double recovery, the 1991 Act provides that compensatory
damages “shall not include backpay, interest on backpay, or
any other type of relief authorized under section 706(g) of
the Civil Rights Act of 1964.” §102(b)(2).

Section 102 significantly expands the monetary relief po-
tentially available to plaintiffs who would have been entitled
to backpay under prior law. Before 1991, for example, mon-
etary relief for a discriminatorily discharged employee gen-
erally included “only an amount equal to the wages the em-
ployee would have earned from the date of discharge to the
date of reinstatement, along with lost fringe benefits such as
vacation pay and pension benefits.” United States v. Burke,
504 U. S. 229, 239 (1992). Under § 102, however, a Title VII
plaintiff who wins a backpay award may also seek compensa-
tory damages for “future pecuniary losses, emotional pain,
suffering, inconvenience, mental anguish, loss of enjoyment
of life, and other nonpecuniary losses.” §102(b)(3). In ad-

tioner does not argue that she had a right to jury trial even under pre-1991
law, again we need not address this question.

5“If the court finds that the respondent has intentionally engaged in . . .
an unlawful employment practice charged in the complaint, the court may
... order such affirmative action as may be appropriate, which may in-
clude, but is not limited to, reinstatement or hiring of employees, with or
without back pay . .. or any other equitable relief as the court deems
appropriate. Back pay liability shall not accrue from a date more than
two years prior to the filing of a charge with the Commission. Interim
earnings or amounts earnable with reasonable diligence by the person or
persons discriminated against shall operate to reduce the back pay other-
wise allowable.” Civil Rights Act of 1964, §706(g), as amended, 42
U. S. C. §2000e-5(g) (1988 ed., Supp. IV).
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dition, when it is shown that the employer acted “with malice
or with reckless indifference to the [plaintiff’s] federally pro-
tected rights,” §102(b)(1), a plaintiff may recover punitive
damages.’

Section 102 also allows monetary relief for some forms of
workplace discrimination that would not previously have jus-
tified any relief under Title VII. As this case illustrates,
even if unlawful discrimination was proved, under prior law
a Title VII plaintiff could not recover monetary relief unless
the discrimination was also found to have some concrete ef-
fect on the plaintiff’s employment status, such as a denied
promotion, a differential in compensation, or termination.
See Burke, 504 U. S., at 240. (“[T]he circumscribed reme-
dies available under Title VII [before the 1991 Act] stand in
marked contrast not only to those available under traditional
tort law, but under other federal anti-discrimination statutes,
as well”). Section 102, however, allows a plaintiff to recover
in circumstances in which there has been unlawful discrimi-
nation in the “terms, conditions, or privileges of employ-
ment,” 42 U. S. C. §2000e-2(a)(1),” even though the discrimi-
nation did not involve a discharge or a loss of pay. In short,
to further Title VII’s “central statutory purposes of eradicat-
ing discrimination throughout the economy and making per-
sons whole for injuries suffered through past discrimina-
tion,” Albemarle Paper Co., 422 U. S., at 421, §102 of the

6Section 102(b)(3) imposes limits, varying with the size of the employer,
on the amount of compensatory and punitive damages that may be
awarded to an individual plaintiff. Thus, the sum of such damages
awarded a plaintiff may not exceed $50,000 for employers with between
14 and 100 employees; $100,000 for employers with between 101 and 200
employees; $200,000 for employers with between 200 and 500 employees;
and $300,000 for employers with more than 500 employees.

"See Harris v. Forklift Systems, Inc., 510 U. S. 17, 21 (1993) (discrimina-
tion in “terms, conditions, or privileges of employment” actionable under
Title VII “is not limited to ‘economic’ or ‘tangible’ discrimination”) (cita-
tions and internal quotation marks omitted).
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1991 Act effects a major expansion in the relief available to
victims of employment diserimination.

In 1990, a comprehensive civil rights bill passed both
Houses of Congress. Although similar to the 1991 Act in
many other respects, the 1990 bill differed in that it con-
tained language expressly calling for application of many of
its provisions, including the section providing for damages
in cases of intentional employment discrimination, to cases
arising before its (expected) enactment.® The President ve-

8The relevant section of the Civil Rights Act of 1990, S. 2104, 101st
Cong., 1st Sess. (1990), provided:

“SEC. 15. APPLICATION OF AMENDMENTS AND TRANSITION RULES.

“(a) APPLICATION OF AMENDMENTS.—The amendments made by—

“(1) section 4 shall apply to all proceedings pending on or commenced
after June 5, 1989 [the date of Wards Cove Packing Co. v. Atonio, 490
U. S. 642];

“(2) section 5 shall apply to all proceedings pending on or commenced
after May 1, 1989 [the date of Price Waterhouse v. Hopkins, 490 U. S. 228];

“(3) section 6 shall apply to all proceedings pending on or commenced
after June 12, 1989 [the date of Martin v. Wilks, 490 U. S. 755];

“(4) sections 7(a)(1), 7(@)(3) and 7(a)(4), 7(b), 8 [providing for compensa-
tory and punitive damages for intentional discrimination], 9, 10, and 11
shall apply to all proceedings pending on or commenced after the date of
enactment of this Act;

“(5) section 7(a)(2) shall apply to all proceedings pending on or after
June 12, 1989 [the date of Lorance v. AT&T Technologies, Inc., 490 U. S.
900]; and

“(6) section 12 shall apply to all proceedings pending on or commenced
after June 15, 1989 [the date of Patterson v. McLean Credit Union, 491
U. S. 164].

“(b) TRANSITION RULES.—

“(1) IN GENERAL.—Any orders entered by a court between the effective
dates described in subsection (a) and the date of enactment of this Act
that are inconsistent with the amendments made by sections 4, 5, 7(a)(2),
or 12, shall be vacated if, not later than 1 year after such date of enact-
ment, a request for such relief is made.

“(3) FINAL JUDGMENTS.—Pursuant to paragraphs (1) and (2), any final
judgment entered prior to the date of the enactment of this Act as to
which the rights of any of the parties thereto have become fixed and
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toed the 1990 legislation, however, citing the bill’s “unfair
retroactivity rules” as one reason for his disapproval.” Con-
gress narrowly failed to override the veto. See 136 Cong.
Rec. S16589 (Oct. 24, 1990) (66 to 34 Senate vote in favor
of override).

The absence of comparable language in the 1991 Act can-
not realistically be attributed to oversight or to unawareness
of the retroactivity issue. Rather, it seems likely that one
of the compromises that made it possible to enact the 1991
version was an agreement not to include the kind of explicit
retroactivity command found in the 1990 bill.

The omission of the elaborate retroactivity provision of the
1990 bill—which was by no means the only source of political
controversy over that legislation—is not dispositive because
it does not tell us precisely where the compromise was struck
in the 1991 Act. The Legislature might, for example, have
settled in 1991 on a less expansive form of retroactivity that,
unlike the 1990 bill, did not reach cases already finally de-
cided. See n. 8, supra. A decision to reach only cases still
pending might explain Congress’ failure to provide in the

vested, where the time for seeking further judicial review of such judg-
ment has otherwise expired pursuant to title 28 of the United States Code,
the Federal Rules of Civil Procedure, and the Federal Rules of Appellate
Procedure, shall be vacated in whole or in part if justice requires pursuant
to rule 60(b)(6) of the Federal Rules of Civil Procedure or other appro-
priate authority, and consistent with the constitutional requirements of
due process of law.”

9See President’s Message to the Senate Returning Without Approval
the Civil Rights Act of 1990, 26 Weekly Comp. Pres. Doc. 1632-1634 (Oct.
22, 1990), reprinted in 136 Cong. Rec. S16418, S16419 (Oct. 22, 1990). The
President’s veto message referred to the bill’s “retroactivity” only briefly;
the Attorney General’s Memorandum to which the President referred was
no more expansive, and may be read to refer only to the bill’s special
provision for reopening final judgments, see n. 8, supra, rather than its
provisions covering pending cases. See Memorandum of the Attorney
General to the President (Oct. 22, 1990) in App. to Brief for Petitioner
A-13 (“And Section 15 unfairly applies the changes in the law made by
S. 2104 to cases already decided”) (emphasis added).
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1991 Act, as it had in 1990, that certain sections would apply
to proceedings pending on specific preenactment dates. Our
first question, then, is whether the statutory text on which
petitioner relies manifests an intent that the 1991 Act should
be applied to cases that arose and went to trial before its
enactment.

II1

Petitioner’s textual argument relies on three provisions of
the 1991 Act: §§402(a), 402(b), and 109(c). Section 402(a),
the only provision of the Act that speaks directly to the ques-
tion before us, states:

“Except as otherwise specifically provided, this Act
and the amendments made by this Act shall take effect
upon enactment.”

That language does not, by itself, resolve the question before
us. A statement that a statute will become effective on a
certain date does not even arguably suggest that it has any
application to conduct that occurred at an earlier date.!”

The history of prior amendments to Title VII suggests that the
“effective-upon-enactment” formula would have been an especially inapt
way to reach pending cases. When it amended Title VII in the Equal
Employment Opportunity Act of 1972, Congress explicitly provided:

“The amendments made by this Act to section 706 of the Civil Rights
Act of 1964 shall be applicable with respect to charges pending with the
Commission on the date of enactment of this Act and all charges filed
thereafter.” Pub. L. 92-261, §14, 86 Stat. 113. In contrast, in amending
Title VII to bar discrimination on the basis of pregnancy in 1978, Con-
gress provided:

“Except as provided in subsection (b), the amendment made by this Act
shall be effective on the date of enactment.” §2(a), 92 Stat. 2076.

The only Courts of Appeals to consider whether the 1978 amendments
applied to pending cases concluded that they did not. See Schwabenbauer
v. Board of Ed. of School Dist. of Olean, 667 F. 2d 305, 310, n. 7 (CA2
1981); Condit v. United Air Lines, Inc., 631 F. 2d 1136, 1139-1140 (CA4
1980). See also Jemsen v. Gulf Oil Refining & Marketing Co., 623 F. 2d
406, 410 (CA5 1980) (Age Discrimination in Employment Act amendments
designated to “take effect on the date of enactment of this Act” inapplica-
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Petitioner does not argue otherwise. Rather, she contends
that the introductory clause of §402(a) would be superfluous
unless it refers to §§402(b) and 109(c), which provide for pro-
spective application in limited contexts.

The parties agree that §402(b) was intended to exempt
a single disparate impact lawsuit against the Wards Cove
Packing Company. Section 402(b) provides:

“(b) CERTAIN DISPARATE IMPACT CASES.—Notwith-
standing any other provision of this Act, nothing in this
Act shall apply to any disparate impact case for which a
complaint was filed before March 1, 1975, and for which
an initial decision was rendered after October 30, 1983.”

Section 109(c), part of the section extending Title VII to
overseas employers, states:

“(c) APPLICATION OF AMENDMENTS.—The amend-
ments made by this section shall not apply with respect

to conduct occurring before the date of the enactment of
this Act.”

According to petitioner, these two subsections are the “other
provisions” contemplated in the first clause of §402(a), and
together create a strong negative inference that all sections
of the Act not specifically declared prospective apply to
pending cases that arose before November 21, 1991.

Before addressing the particulars of petitioner’s argument,
we observe that she places extraordinary weight on two com-
paratively minor and narrow provisions in a long and com-
plex statute. Applying the entire Act to cases arising from
preenactment conduct would have important consequences,
including the possibility that trials completed before its en-

ble to case arising before enactment); Sikora v. American Can Co., 622
F. 2d 1116, 1119-1124 (CA3 1980) (same). If we assume that Congress
was familiar with those decisions, cf. Cannon v. University of Chicago,
441 U. 8. 677, 698-699 (1979), its choice of language in §402(a) would
imply nonretroactivity.
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actment would need to be retried and the possibility that
employers would be liable for punitive damages for conduct
antedating the Act’s enactment. Purely prospective appli-
cation, on the other hand, would prolong the life of a remedial
scheme, and of judicial constructions of civil rights statutes,
that Congress obviously found wanting. Given the high
stakes of the retroactivity question, the broad coverage of
the statute, and the prominent and specific retroactivity pro-
visions in the 1990 bill, it would be surprising for Congress
to have chosen to resolve that question through negative in-
ferences drawn from two provisions of quite limited effect.

Petitioner, however, invokes the canon that a court should
give effect to every provision of a statute and thus avoid
redundancy among different provisions. See, e. g., Mackey
v. Lanier Collection Agency & Service, Inc., 486 U. S. 825,
837, and n. 11 (1988). Unless the word “otherwise” in
§402(a) refers to either §402(b) or §109(c), she contends, the
first five words in §402(a) are entirely superfluous. More-
over, relying on the canon “/e/xpressio unius est exclusio
alterius,” see Leatherman v. Tarrant County Narcotics In-
telligence and Coordination Unit, 507 U. S. 163, 168 (1993),
petitioner argues that because Congress provided specifi-
cally for prospectivity in two places (§§109(c) and 402(b)), we
should infer that it intended the opposite for the remainder
of the statute.

Petitioner emphasizes that §402(a) begins: “Except as
otherwise specifically provided.” A scan of the statute for
other “specific provisions” concerning effective dates reveals
that §§402(b) and 109(c) are the most likely candidates.
Since those provisions decree prospectivity, and since
§402(a) tells us that the specific provisions are exceptions,
§402(b) should be considered as prescribing a general rule of
retroactivity. Petitioner’s argument has some force, but we
find it most unlikely that Congress intended the introductory
clause to carry the critically important meaning petitioner
assigns it. Had Congress wished §402(a) to have such a de-
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terminate meaning, it surely would have used language com-
parable to its reference to the predecessor Title VII damages
provisions in the 1990 legislation: that the new provisions
“shall apply to all proceedings pending on or commenced
after the date of enactment of this Act.” S. 2104, 101st
Cong., 1st Sess. §15(a)(4) (1990).

It is entirely possible that Congress inserted the “other-
wise specifically provided” language not because it under-
stood the “takes effect” clause to establish a rule of retroac-
tivity to which only two “other specific provisions” would
be exceptions, but instead to assure that any specific timing
provisions in the Act would prevail over the general “take
effect on enactment” command. The drafters of a compli-
cated piece of legislation containing more than 50 separate
sections may well have inserted the “except as otherwise
provided” language merely to avoid the risk of an inadver-
tent conflict in the statute.!! If the introductory clause of
§402(a) was intended to refer specifically to §§402(b), 109(c),
or both, it is difficult to understand why the drafters chose
the word “otherwise” rather than either or both of the appro-
priate section numbers.

We are also unpersuaded by petitioner’s argument that
both §§402(b) and 109(c) merely duplicate the “take effect
upon enactment” command of §402(a) unless all other pro-
visions, including the damages provisions of §102, apply to
pending cases. That argument depends on the assumption
that all those other provisions must be treated uniformly
for purposes of their application to pending cases based
on preenactment conduct. That thesis, however, is by no

' There is some evidence that the drafters of the 1991 Act did not devote
particular attention to the interplay of the Act’s “effective date” provi-
sions. Section 110, which directs the EEOC to establish a “Technical As-
sistance Training Institute” to assist employers in complying with antidis-
crimination laws and regulations, contains a subsection providing that it
“shall take effect on the date of the enactment of this Act.” §110(b).
That provision and §402(a) are unavoidably redundant.



Cite as: 511 U. S. 244 (1994) 261

Opinion of the Court

means an inevitable one. It is entirely possible—indeed,
highly probable—that, because it was unable to resolve the
retroactivity issue with the clarity of the 1990 legislation,
Congress viewed the matter as an open issue to be resolved
by the courts. Our precedents on retroactivity left doubts
about what default rule would apply in the absence of con-
gressional guidance, and suggested that some provisions
might apply to cases arising before enactment while others
might not.'? Compare Bowen v. Georgetown Univ. Hospi-
tal, 488 U. S. 204 (1988), with Bradley v. School Bd. of Rich-
mond, 416 U. S. 696 (1974). See also Bennett v. New Jersey,
470 U.S. 632 (1985). The only matters Congress did not
leave to the courts were set out with specificity in §§109(c)
and 402(b). Congressional doubt concerning judicial retro-
activity doctrine, coupled with the likelihood that the routine
“take effect upon enactment” language would require courts
to fall back upon that doctrine, provide a plausible explana-
tion for both §§402(b) and 109(c) that makes neither provi-
sion redundant.

Turning to the text of §402(b), it seems unlikely that the
introductory phrase (“Notwithstanding any other provision
of this Act”) was meant to refer to the immediately preced-
ing subsection. Since petitioner does not contend that any
other provision speaks to the general effective date issue, the
logic of her argument requires us to interpret that phrase to
mean nothing more than “Notwithstanding §402(a).” Peti-
tioner’s textual argument assumes that the drafters selected
the indefinite word “otherwise” in §402(a) to identify two

12This point also diminishes the force of petitioner’s “expressio unius”
argument. Once one abandons the unsupported assumption that Con-
gress expected that all of the Act’s provisions would be treated alike, and
takes account of uncertainty about the applicable default rule, §§109(c)
and 402(b) do not carry the negative implication petitioner draws from
them. We do not read either provision as doing anything more than de-
finitively rejecting retroactivity with respect to the specific matters cov-
ered by its plain language.
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specific subsections and the even more indefinite term “any
other provision” in §402(b) to refer to nothing more than
§402(b)’s next-door neighbor—§402(a). Here again, peti-
tioner’s statutory argument would require us to assume that
Congress chose a surprisingly indirect route to convey an
important and easily expressed message concerning the Act’s
effect on pending cases.

The relevant legislative history of the 1991 Act reinforces
our conclusion that §§402(a), 109(c), and 402(b) cannot bear
the weight petitioner places upon them. The 1991 bill as
originally introduced in the House contained explicit retroac-
tivity provisions similar to those found in the 1990 bill.?
However, the Senate substitute that was agreed upon omit-
ted those explicit retroactivity provisions.'* The legislative
history discloses some frankly partisan statements about the
meaning of the final effective date language, but those state-
ments cannot plausibly be read as reflecting any general
agreement.’® The history reveals no evidence that Mem-

13See, e. ¢, H.R. 1, 102d Cong., 1st Sess. §113 (1991), reprinted in 137
Cong. Rec. H3924-H3925 (Jan. 3, 1991). The prospectivity proviso to the
section extending Title VII to overseas employers was first added to legis-
lation that generally was to apply to pending cases. See H.R. 1, 102d
Cong., 1st Sess. §119(c) (1991), reprinted in 137 Cong. Rec. H3925-H3926
(June 5, 1991). Thus, at the time its language was introduced, the provi-
sion that became § 109(c) was surely not redundant.

14 0n the other hand, two proposals that would have provided explicitly
for prospectivity also foundered. See 137 Cong. Rec. S3021, S3023 (Mar.
12, 1991); id., at 13255, 13265-13266.

15 For example, in an “interpretive memorandum” introduced on behalf
of seven Republican sponsors of S. 1745, the bill that became the 1991 Act,
Senator Danforth stated that “[t]he bill provides that, unless otherwise
specified, the provisions of this legislation shall take effect upon enactment
and shall not apply retroactively.” Id., at 29047 (emphasis added). Sen-
ator Kennedy responded that it “will be up to the courts to determine the
extent to which the bill will apply to cases and claims that were pending
on the date of enactment.” Ibid. (citing Bradley v. School Bd. of Rich-
mond, 416 U. S. 696 (1974)). The legislative history reveals other partisan
statements on the proper meaning of the Act’s “effective date” provisions.
Senator Danforth observed that such statements carry little weight as
legislative history. As he put it:
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bers believed that an agreement had been tacitly struck on
the controversial retroactivity issue, and little to suggest
that Congress understood or intended the interplay of
§§402(a), 402(b), and 109(c) to have the decisive effect peti-
tioner assigns them. Instead, the history of the 1991 Act
conveys the impression that legislators agreed to disagree
about whether and to what extent the Act would apply to
preenactment conduct.

Although the passage of the 1990 bill may indicate that a
majority of the 1991 Congress also favored retroactive appli-
cation, even the will of the majority does not become law
unless it follows the path charted in Article I, §7, cl. 2, of
the Constitution. See INS v. Chadha, 462 U. S. 919, 946-951
(1983). In the absence of the kind of unambiguous directive
found in §15 of the 1990 bill, we must look elsewhere for
guidance on whether § 102 applies to this case.

Iv

It is not uncommon to find “apparent tension” between
different canons of statutory construction. As Professor
Llewellyn famously illustrated, many of the traditional can-
ons have equal opposites.’® In order to resolve the question
left open by the 1991 Act, federal courts have labored to

“[A] court would be well advised to take with a large grain of salt floor
debate and statements placed in the CONGRESSIONAL RECORD which
purport to create an interpretation for the legislation that is before us.”
137 Cong. Rec. S15325 (Oct. 29, 1991).

16 See Llewellyn, Remarks on the Theory of Appellate Decision and the
Rules or Canons about How Statutes are to be Construed, 3 Vand. L. Rev.
395 (1950). Llewellyn’s article identified the apparent conflict between
the canon that

“la] statute imposing a new penalty or forfeiture, or a new liability or
disability, or creating a new right of action will not be construed as having
a retroactive effect”
and the countervailing rule that

“[rlemedial statutes are to be liberally construed and if a retroactive
interpretation will promote the ends of justice, they should receive such
construction.” Id., at 402 (citations omitted).
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reconcile two seemingly contradictory statements found in
our decisions concerning the effect of intervening changes in
the law. Each statement is framed as a generally applicable
rule for interpreting statutes that do not specify their tem-
poral reach. The first is the rule that “a court is to apply
the law in effect at the time it renders its decision,” Bradley,
416 U. S., at 711. The second is the axiom that “[r]etroactiv-
ity is not favored in the law,” and its interpretive corollary
that “congressional enactments and administrative rules will
not be construed to have retroactive effect unless their lan-
guage requires this result.” Bowen, 488 U. S., at 208.

We have previously noted the “apparent tension” between
those expressions. See Kaiser Aluminum & Chemical
Corp. v. Bonjorno, 494 U. S. 827, 837 (1990); see also Bennett,
470 U. S., at 639-640. We found it unnecessary in Kaiser to
resolve that seeming conflict “because under either view,
where the congressional intent is clear, it governs,” and the
prejudgment interest statute at issue in that case evinced
“clear congressional intent” that it was “not applicable to
judgments entered before its effective date.” 499 U.S., at
837-838. In the case before us today, however, we have con-
cluded that the 1991 Act does not evince any clear expression
of intent on §102’s application to cases arising before the
Act’s enactment. We must, therefore, focus on the apparent
tension between the rules we have espoused for handling
similar problems in the absence of an instruction from
Congress.

We begin by noting that there is no tension between the
holdings in Bradley and Bowen, both of which were unani-
mous decisions. Relying on another unanimous decision—
Thorpe v. Housing Authority of Durham, 393 U.S. 268
(1969)—we held in Bradley that a statute authorizing the
award of attorney’s fees to successful civil rights plaintiffs
applied in a case that was pending on appeal at the time the
statute was enacted. Bowen held that the Department of
Health and Human Services lacked statutory authority to
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promulgate a rule requiring private hospitals to refund
Medicare payments for services rendered before promulga-
tion of the rule. Our opinion in Bowen did not purport to
overrule Bradley or to limit its reach. In this light, we turn
to the “apparent tension” between the two canons mindful of
another canon of unquestionable vitality, the “maxim not to
be disregarded that general expressions, in every opinion,
are to be taken in connection with the case in which those
expressions are used.” Cohens v. Virginia, 6 Wheat. 264,
399 (1821).
A

As JUSTICE SCALIA has demonstrated, the presumption
against retroactive legislation is deeply rooted in our juris-
prudence, and embodies a legal doctrine centuries older than
our Republic.'” Elementary considerations of fairness dic-
tate that individuals should have an opportunity to know
what the law is and to conform their conduct accordingly;
settled expectations should not be lightly disrupted.’®* For
that reason, the “principle that the legal effect of conduct
should ordinarily be assessed under the law that existed
when the conduct took place has timeless and universal ap-
peal.” Kaiser, 494 U. S., at 855 (SCALIA, J., concurring). In

"See Kaiser Aluminum & Chemical Corp. v. Bonjorno, 494 U. S. 827,
842-844, 855-856 (1990) (SCALIA, J., concurring). See also, e. g., Dash v.
Van Kleeck, 7 Johns. *477, *503 (N. Y. 1811) (“It is a principle of the Eng-
lish common law, as ancient as the law itself, that a statute, even of its
omnipotent parliament, is not to have a retrospective effect”) (Kent, C. J.);
Smead, The Rule Against Retroactive Legislation: A Basic Principle of
Jurisprudence, 20 Minn. L. Rev. 775 (1936).

8See General Motors Corp. v. Romein, 503 U. S. 181, 191 (1992) (“Ret-
roactive legislation presents problems of unfairness that are more serious
than those posed by prospective legislation, because it can deprive citizens
of legitimate expectations and upset settled transactions”); Munzer, A
Theory of Retroactive Legislation, 61 Texas L. Rev. 425, 471 (1982) (“The
rule of law . . . is a defeasible entitlement of persons to have their behavior
governed by rules publicly fixed in advance”). See also L. Fuller, The
Morality of Law 51-62 (1964) (hereinafter Fuller).
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a free, dynamic society, creativity in both commercial and
artistic endeavors is fostered by a rule of law that gives peo-
ple confidence about the legal consequences of their actions.

It is therefore not surprising that the antiretroactivity
principle finds expression in several provisions of our Consti-
tution. The Ex Post Facto Clause flatly prohibits retroac-
tive application of penal legislation.’ Article I, §10, cl. 1,
prohibits States from passing another type of retroactive
legislation, laws “impairing the Obligation of Contracts.”
The Fifth Amendment’s Takings Clause prevents the Legis-
lature (and other government actors) from depriving private
persons of vested property rights except for a “public use”
and upon payment of “just compensation.” The prohibitions
on “Bills of Attainder” in Art. I, §§ 9-10, prohibit legislatures
from singling out disfavored persons and meting out sum-
mary punishment for past conduct. See, e. g., United States
v. Brown, 381 U. S. 437, 456-462 (1965). The Due Process
Clause also protects the interests in fair notice and repose
that may be compromised by retroactive legislation; a justi-
fication sufficient to validate a statute’s prospective applica-
tion under the Clause “may not suffice” to warrant its retro-
active application. Usery v. Turner Elkhorn Mining Co.,
428 U. S. 1, 17 (1976).

These provisions demonstrate that retroactive statutes
raise particular concerns. The Legislature’s unmatched
powers allow it to sweep away settled expectations suddenly
and without individualized consideration. Its responsivity
to political pressures poses a risk that it may be tempted to
use retroactive legislation as a means of retribution against
unpopular groups or individuals. As Justice Marshall ob-
served in his opinion for the Court in Weaver v. Graham,
450 U. S. 24 (1981), the Ex Post Facto Clause not only en-

19 Article I contains two Ex Post Facto Clauses, one directed to Con-
gress (§9, cl. 3), the other to the States (§10, cl. 1). We have construed
the Clauses as applicable only to penal legislation. See Calder v. Bull, 3
Dall. 386, 390-391 (1798) (opinion of Chase, J.).
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sures that individuals have “fair warning” about the effect
of criminal statutes, but also “restricts governmental power
by restraining arbitrary and potentially vindictive legisla-
tion.” Id., at 28-29 (citations omitted).?

The Constitution’s restrictions, of course, are of limited
scope. Absent a violation of one of those specific provisions,
the potential unfairness of retroactive civil legislation is not
a sufficient reason for a court to fail to give a statute its
intended scope.?! Retroactivity provisions often serve en-

20 See Richmond v. J. A. Croson Co., 488 U. S. 469, 513-514 (1989) (“Leg-
islatures are primarily policymaking bodies that promulgate rules to gov-
ern future conduct. The constitutional prohibitions against the enact-
ment of ex post facto laws and bills of attainder reflect a valid concern
about the use of the political process to punish or characterize past conduct
of private citizens. It is the judicial system, rather than the legislative
process, that is best equipped to identify past wrongdoers and to fashion
remedies that will create the conditions that presumably would have ex-
isted had no wrong been committed”) (STEVENS, J., concurring in part and
concurring in judgment); James v. United States, 366 U. S. 213, 247, n. 3
(1961) (retroactive punitive measures may reflect “a purpose not to pre-
vent dangerous conduct generally but to impose by legislation a penalty
against specific persons or classes of persons”).

James Madison argued that retroactive legislation also offered special
opportunities for the powerful to obtain special and improper legislative
benefits. According to Madison, “[blills of attainder, ex post facto laws,
and laws impairing the obligation of contracts” were “contrary to the first
principles of the social compact, and to every principle of sound legisla-
tion,” in part because such measures invited the “influential” to “specu-
lat[e] on public measures,” to the detriment of the “more industrious and
less informed part of the community.” The Federalist No. 44, p. 301 (J.
Cooke ed. 1961). See Hochman, The Supreme Court and the Constitution-
ality of Retroactive Legislation, 73 Harv. L. Rev. 692, 693 (1960) (a retroac-
tive statute “may be passed with an exact knowledge of who will benefit
from it”).

21Tn some cases, however, the interest in avoiding the adjudication of
constitutional questions will counsel against a retroactive application.
For if a challenged statute is to be given retroactive effect, the regulatory
interest that supports prospective application will not necessarily also sus-
tain its application to past events. See Pension Benefit Guaranty Corpo-
ration v. R. A. Gray & Co., 467 U.S. 717, 730 (1984); Usery v. Turner
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tirely benign and legitimate purposes, whether to respond to
emergencies, to correct mistakes, to prevent circumvention
of a new statute in the interval immediately preceding its
passage, or simply to give comprehensive effect to a new law
Congress considers salutary. However, a requirement that
Congress first make its intention clear helps ensure that
Congress itself has determined that the benefits of retroac-
tivity outweigh the potential for disruption or unfairness.

While statutory retroactivity has long been disfavored, de-
ciding when a statute operates “retroactively” is not always
a simple or mechanical task. Sitting on Circuit, Justice
Story offered an influential definition in Society for Propaga-
tion of the Gospel v. Wheeler, 22 F. Cas. 756 (No. 13,156) (CC
NH 1814), a case construing a provision of the New Hamp-
shire Constitution that broadly prohibits “retrospective”
laws both criminal and civil.?? Justice Story first rejected
the notion that the provision bars only explicitly retroactive
legislation, i. e., “statutes . . . enacted to take effect from a
time anterior to their passage.” Id., at 767. Such a con-
struction, he concluded, would be “utterly subversive of all
the objects” of the prohibition. Ibid. Instead, the ban on
retrospective legislation embraced “all statutes, which,
though operating only from their passage, affect vested

Elkhorn Mining Co., 428 U. S. 1, 17 (1976). In this case the punitive dam-
ages provision may raise a question, but for present purposes we assume
that Congress has ample power to provide for retroactive application of
§102.

22 Article 23 of the New Hampshire Bill of Rights provides: “Retrospec-
tive laws are highly injurious, oppressive and unjust. No such laws,
therefore, should be made, either for the decision of civil causes or the
punishment of offenses.” At issue in the Society case was a new statute
that reversed a common-law rule by allowing certain wrongful possessors
of land, upon being ejected by the rightful owner, to obtain compensation
for improvements made on the land. Justice Story held that the new stat-
ute impaired the owner’s rights and thus could not, consistently with Arti-
cle 23, be applied to require compensation for improvements made before
the statute’s enactment. See 22 F. Cas., at 766-769.
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rights and past transactions.” Ibid. “Upon principle,” Jus-
tice Story elaborated,

“every statute, which takes away or impairs vested
rights acquired under existing laws, or creates a new
obligation, imposes a new duty, or attaches a new dis-
ability, in respect to transactions or considerations al-
ready past, must be deemed retrospective . ...” Ibid.
(citing Calder v. Bull, 3 Dall. 386 (1798), and Dash v. Van
Kleeck, 7 Johns. *477 (N. Y. 1811)).

Though the formulas have varied, similar functional concep-
tions of legislative “retroactivity” have found voice in this
Court’s decisions and elsewhere.?

A statute does not operate “retrospectively” merely be-
cause it is applied in a case arising from conduct antedating
the statute’s enactment, see Republic Nat. Bank of Miami
v. United States, 506 U. S. 80, 100 (1992) (THOMAS, J., concur-
ring in part and concurring in judgment), or upsets expecta-
tions based in prior law.** Rather, the court must ask

#See, e. g., Miller v. Florida, 482 U. S. 423, 430 (1987) (“A law is retro-
spective if it ‘changes the legal consequences of acts completed before its
effective date’”) (quoting Weawver v. Graham, 450 U.S. 24, 31 (1981));
Union Pacific R. Co. v. Laramie Stock Yards Co., 231 U. S. 190, 199 (1913)
(retroactive statute gives “a quality or effect to acts or conduct which
they did not have or did not contemplate when they were performed”);
Sturges v. Carter, 114 U. S. 511, 519 (1885) (a retroactive statute is one
that “takes away or impairs vested rights acquired under existing laws,
or creates a new obligation, imposes a new duty, or attaches a new disabil-
ity”). See also Black’s Law Dictionary 1184 (5th ed. 1979) (quoting Justice
Story’s definition from Society); 2 N. Singer, Sutherland on Statutory Con-
struction §41.01, p. 337 (5th rev. ed. 1993) (“The terms ‘retroactive’ and
‘retrospective’ are synonymous in judicial usage . ... They describe acts
which operate on transactions which have occurred or rights and obliga-
tions which existed before passage of the act”).

2 Even uncontroversially prospective statutes may unsettle expecta-
tions and impose burdens on past conduct: a new property tax or zoning
regulation may upset the reasonable expectations that prompted those
affected to acquire property; a new law banning gambling harms the per-
son who had begun to construct a casino before the law’s enactment or
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whether the new provision attaches new legal consequences
to events completed before its enactment. The conclusion
that a particular rule operates “retroactively” comes at the
end of a process of judgment concerning the nature and ex-
tent of the change in the law and the degree of connection
between the operation of the new rule and a relevant past
event. Any test of retroactivity will leave room for dis-
agreement in hard cases, and is unlikely to classify the enor-
mous variety of legal changes with perfect philosophical clar-
ity. However, retroactivity is a matter on which judges tend
to have “sound . .. instinct[s],” see Danforth v. Groton Water
Co., 178 Mass. 472, 476, 59 N. E. 1033, 1034 (1901) (Holmes,
J.), and familiar considerations of fair notice, reasonable reli-
ance, and settled expectations offer sound guidance.

Since the early days of this Court, we have declined to
give retroactive effect to statutes burdening private rights
unless Congress had made clear its intent. Thus, in United
States v. Heth, 3 Cranch 399 (1806), we refused to apply a
federal statute reducing the commissions of customs collec-
tors to collections commenced before the statute’s enactment
because the statute lacked “clear, strong, and imperative”
language requiring retroactive application, id., at 413 (opin-
ion of Paterson, J.). The presumption against statutory ret-
roactivity has consistently been explained by reference to
the unfairness of imposing new burdens on persons after the
fact. Indeed, at common law a contrary rule applied to stat-
utes that merely removed a burden on private rights by re-
pealing a penal provision (whether criminal or civil); such

spent his life learning to count cards. See Fuller 60 (“If every time a
man relied on existing law in arranging his affairs, he were made secure
against any change in legal rules, the whole body of our law would be
ossified forever”). Moreover, a statute “is not made retroactive merely
because it draws upon antecedent facts for its operation.” Cox v. Hart,
260 U. S. 427, 435 (1922). See Reynolds v. United States, 292 U. S. 443,
444-449 (1934); Chicago & Alton R. Co. v. Tranbarger, 238 U. S. 67, 73
(1915).
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repeals were understood to preclude punishment for acts an-
tedating the repeal. See, e.g., United States v. Chambers,
291 U. S. 217, 223-224 (1934); Gulf, C. & S. F. R. Co. v. Den-
nis, 224 U. S. 503, 506 (1912); United States v. Tynen, 11 Wall.
88, 93-95 (1871); Norris v. Crocker, 13 How. 429, 440-441
(1852); Maryland ex rel. Washington Cty. v. Baltimore &
Ohio R. Co., 3 How. 534, 552 (1845); Yeaton v. United States,
5 Cranch 281, 284 (1809). But see 1 U. S. C. §109 (repealing
common-law rule).

The largest category of cases in which we have applied
the presumption against statutory retroactivity has involved
new provisions affecting contractual or property rights, mat-
ters in which predictability and stability are of prime impor-
tance.?> The presumption has not, however, been limited to
such cases. At issue in Chew Heong v. United States, 112
U. S. 536 (1884), for example, was a provision of the “Chinese
Restriction Act” of 1882 barring Chinese laborers from reen-
tering the United States without a certificate prepared when
they exited this country. We held that the statute did not
bar the reentry of a laborer who had left the United States
before the certification requirement was promulgated. Jus-
tice Harlan’s opinion for the Court observed that the law in
effect before the 1882 enactment had accorded laborers a
right to reenter without a certificate, and invoked the “uni-
formly” accepted rule against “giv[ing] to statutes a retro-

% See, e.g., United States v. Security Industrial Bank, 459 U.S. 70,
79-82 (1982); Claridge Apartments Co. v. Commissioner, 323 U. S. 141,
164 (1944); United States v. St. Louis, S. F. & T. R. Co., 270 U.S. 1, 3
(1926); Holt v. Henley, 232 U. S. 637, 639 (1914); Union Pacific R. Co. v.
Laramie Stock Yards Co., 231 U. S., at 199; Twenty per Cent. Cases, 20
Wall. 179, 187 (1874); Sohn v. Waterson, 17 Wall. 596, 599 (1873); Carroll
v. Lessee of Carroll, 16 How. 275 (1854). While the great majority of our
decisions relying upon the antiretroactivity presumption have involved in-
tervening statutes burdening private parties, we have applied the pre-
sumption in cases involving new monetary obligations that fell only on the
government. See United States v. Magnolia Petroleum Co., 276 U. S. 160
(1928); White v. United States, 191 U. S. 545 (1903).
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spective operation, whereby rights previously vested are in-
juriously affected, unless compelled to do so by language so
clear and positive as to leave no room to doubt that such was
the intention of the legislature.” Id., at 559.

Our statement in Bowen that “congressional enactments
and administrative rules will not be construed to have ret-
roactive effect unless their language requires this result,”
488 U. S., at 208, was in step with this long line of cases.?
Bowen itself was a paradigmatic case of retroactivity in
which a federal agency sought to recoup, under cost limit
regulations issued in 1984, funds that had been paid to hospi-
tals for services rendered earlier, see id., at 207; our search
for clear congressional intent authorizing retroactivity was
consistent with the approach taken in decisions spanning
two centuries.

The presumption against statutory retroactivity had spe-
cial force in the era in which courts tended to view legislative
interference with property and contract rights circum-
spectly. In this century, legislation has come to supply the
dominant means of legal ordering, and circumspection has
given way to greater deference to legislative judgments.
See Usery v. Turner Elkhorn Mining Co., 428 U.S., at
15-16; Home Building & Loan Assn. v. Blaisdell, 290 U. S.
398, 436-444 (1934). But while the constitutional impedi-
ments to retroactive civil legislation are now modest, pros-
pectivity remains the appropriate default rule. Because
it accords with widely held intuitions about how statutes
ordinarily operate, a presumption against retroactivity will
generally coincide with legislative and public expectations.
Requiring clear intent assures that Congress itself has
affirmatively considered the potential unfairness of retroac-
tive application and determined that it is an acceptable price

%6 See also, e. g., Greene v. United States, 376 U. S. 149, 160 (1964); White
v. United States, 191 U. S. 545 (1903); United States v. Moore, 95 U. S. 760,
762 (1878); Murray v. Gibson, 15 How. 421, 423 (1854); Ladiga v. Roland,
2 How. 581, 589 (1844).
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to pay for the countervailing benefits. Such a requirement
allocates to Congress responsibility for fundamental policy
judgments concerning the proper temporal reach of statutes,
and has the additional virtue of giving legislators a predict-
able background rule against which to legislate.

B

Although we have long embraced a presumption against
statutory retroactivity, for just as long we have recognized
that, in many situations, a court should “apply the law in
effect at the time it renders its decision,” Bradley, 416 U. S.,
at 711, even though that law was enacted after the events
that gave rise to the suit. There is, of course, no conflict
between that principle and a presumption against retroac-
tivity when the statute in question is unambiguous. Chief
Justice Marshall’s opinion in United States v. Schooner
Peggy, 1 Cranch 103 (1801), illustrates this point. Because
a treaty signed on September 30, 1800, while the case was
pending on appeal, unambiguously provided for the restora-
tion of captured property “not yet definitively condemned,”
1id., at 107 (emphasis in original), we reversed a decree en-
tered on September 23, 1800, condemning a French vessel
that had been seized in American waters. Our application
of “the law in effect” at the time of our decision in Schooner
Peggy was simply a response to the language of the statute.
Id., at 109.

Even absent specific legislative authorization, application
of new statutes passed after the events in suit is unquestion-
ably proper in many situations. When the intervening stat-
ute authorizes or affects the propriety of prospective relief,
application of the new provision is not retroactive. Thus, in
American Steel Foundries v. Tri-City Central Trades Coun-
cil, 257 U. S. 184 (1921), we held that § 20 of the Clayton Act,
enacted while the case was pending on appeal, governed the
propriety of injunctive relief against labor picketing. In re-
manding the suit for application of the intervening statute,
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we observed that “relief by injunction operates in futuro,”
and that the plaintiff had no “vested right” in the decree
entered by the trial court. 257 U. S, at 201. See also, e. ¢,
Hall v. Beals, 396 U. S. 45, 48 (1969); Duplex Printing Press
Co. v. Deering, 254 U. S. 443, 464 (1921).

We have regularly applied intervening statutes conferring
or ousting jurisdiction, whether or not jurisdiction lay when
the underlying conduct occurred or when the suit was filed.
Thus, in Bruner v. United States, 343 U.S. 112, 116-117
(1952), relying on our “consisten[t]” practice, we ordered an
action dismissed because the jurisdictional statute under
which it had been (properly) filed was subsequently re-
pealed.?” See also Hallowell v. Commons, 239 U.S. 506,
508-509 (1916); Assessors v. Osbornes, 9 Wall. 567, 575 (1870).
Conversely, in Andrus v. Charlestone Stone Products Co.,
436 U. S. 604, 607-608, n. 6 (1978), we held that, because
a statute passed while the case was pending on appeal
had eliminated the amount-in-controversy requirement for
federal-question cases, the fact that respondent had failed to
allege $10,000 in controversy at the commencement of the
action was “now of no moment.” See also United States v.
Alabama, 362 U. S. 602, 604 (1960) (per curiam); Stephens
v. Cherokee Nation, 174 U. S. 445, 478 (1899). Application
of a new jurisdictional rule usually “takes away no substan-
tive right but simply changes the tribunal that is to hear the
case.” Hallowell, 239 U. S., at 508. Present law normally
governs in such situations because jurisdictional statutes
“speak to the power of the court rather than to the rights or
obligations of the parties,” Republic Nat. Bank of Miams,
506 U. S., at 100 (THOMAS, J., concurring).

21Tn Brumner, we specifically noted:

“This jurisdictional rule does not affect the general principle that a stat-
ute is not to be given retroactive effect unless such construction is re-
quired by explicit language or by necessary implication. Compare United
States v. St. Louis, S. F. & T. R. Co., 270 U. S. 1, 3 (1926), with Smallwood
v. Gallardo, 275 U. S. 56, 61 (1927).” 343 U.S., at 117, n. 8.
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Changes in procedural rules may often be applied in suits
arising before their enactment without raising concerns
about retroactivity. For example, in Ex parte Collett, 337
U. S. 55, 71 (1949), we held that 28 U. S. C. § 1404(a) governed
the transfer of an action instituted prior to that statute’s
enactment. We noted the diminished reliance interests in
matters of procedure. 337 U.S,, at 71.2® Because rules of
procedure regulate secondary rather than primary conduct,
the fact that a new procedural rule was instituted after the
conduct giving rise to the suit does not make application of
the rule at trial retroactive. Cf. McBurney v. Carson, 99
U. S. 567, 569 (1879).2°

28 While we have strictly construed the Ex Post Facto Clause to prohibit
application of new statutes creating or increasing punishments after the
fact, we have upheld intervening procedural changes even if application
of the new rule operated to a defendant’s disadvantage in the particular
case. See, e.g., Dobbert v. Florida, 432 U. S. 282, 293-294 (1977); see
also Collins v. Youngblood, 497 U. S. 37 (1990); Beazell v. Ohio, 269 U. S.
167 (1925).

2 Of course, the mere fact that a new rule is procedural does not mean
that it applies to every pending case. A new rule concerning the filing of
complaints would not govern an action in which the complaint had already
been properly filed under the old regime, and the promulgation of a new
rule of evidence would not require an appellate remand for a new trial.
Our orders approving amendments to federal procedural rules reflect the
commonsense notion that the applicability of such provisions ordinarily
depends on the posture of the particular case. See, e. g., Order Amending
Federal Rules of Criminal Procedure, 495 U. S. 969 (1990) (amendments
applicable to pending cases “insofar as just and practicable”); Order
Amending Federal Rules of Civil Procedure, 456 U. S. 1015 (1982) (same);
Order Amending Bankruptcy Rules and Forms, 421 U.S. 1021 (1975)
(amendments applicable to pending cases “except to the extent that in the
opinion of the court their application in a particular proceeding then pend-
ing would not be feasible or would work injustice”). Contrary to JUSTICE
SCALIA’s suggestion, post, at 290, we do not restrict the presumption
against statutory retroactivity to cases involving “vested rights.” (Nei-
ther is Justice Story’s definition of retroactivity, quoted supra, at 269, so
restricted.) Nor do we suggest that concerns about retroactivity have no
application to procedural rules.
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Petitioner relies principally upon Bradley v. School Bd.
of Richmond, 416 U. S. 696 (1974), and Thorpe v. Housing
Authority of Durham, 393 U.S. 268 (1969), in support of
her argument that our ordinary interpretive rules support
application of §102 to her case. In Thorpe, we held that an
agency circular requiring a local housing authority to give
notice of reasons and opportunity to respond before evicting
a tenant was applicable to an eviction proceeding commenced
before the regulation issued. Thorpe shares much with both
the “procedural” and “prospective-relief” cases. See supra,
at 273-275. Thus, we noted in Thorpe that new hearing pro-
cedures did not affect either party’s obligations under the
lease agreement between the housing authority and the peti-
tioner, 393 U. S., at 279, and, because the tenant had “not yet
vacated,” we saw no significance in the fact that the housing
authority had “decided to evict her before the circular was
issued,” id., at 283. The Court in Thorpe viewed the new
eviction procedures as “essential to remove a serious impedi-
ment to the successful protection of constitutional rights.”
Ibid.?®  Cf. Youakim v. Miller, 425 U. S. 231, 237 (1976) (per
curiam,) (citing Thorpe for propriety of applying new law to
avoiding necessity of deciding constitutionality of old one).

Our holding in Bradley is similarly compatible with the
line of decisions disfavoring “retroactive” application of stat-
utes. In Bradley, the District Court had awarded attor-
ney’s fees and costs, upon general equitable principles, to
parents who had prevailed in an action seeking to desegre-
gate the public schools of Richmond, Virginia. While the

30 Thorpe is consistent with the principle, analogous to that at work in
the common-law presumption about repeals of criminal statutes, that the
government should accord grace to private parties disadvantaged by an
old rule when it adopts a new and more generous one. Cf. DeGurules v.
INS, 833 F. 2d 861, 862-863 (CA9 1987). Indeed, Thorpe twice cited
United States v. Chambers, 291 U. S. 217 (1934), which ordered dismissal
of prosecutions pending when the National Prohibition Act was repealed.
See Thorpe, 393 U. S., at 281, n. 38; id., at 282, n. 40.
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case was pending before the Court of Appeals, Congress en-
acted § 718 of the Education Amendments of 1972, which au-
thorized federal courts to award the prevailing parties in
school desegregation cases a reasonable attorney’s fee. The
Court of Appeals held that the new fee provision did not
authorize the award of fees for services rendered before the
effective date of the amendments. This Court reversed.
We concluded that the private parties could rely on § 718 to
support their claim for attorney’s fees, resting our decision
“on the principle that a court is to apply the law in effect at
the time it renders its decision, unless doing so would result
in manifest injustice or there is statutory direction or legisla-
tive history to the contrary.” 416 U. S., at 711.

Although that language suggests a categorical presump-
tion in favor of application of all new rules of law, we now
make it clear that Bradley did not alter the well-settled pre-
sumption against application of the class of new statutes that
would have genuinely “retroactive” effect. Like the new
hearing requirement in Thorpe, the attorney’s fee provision
at issue in Bradley did not resemble the cases in which we
have invoked the presumption against statutory retroactiv-
ity. Attorney’s fee determinations, we have observed, are
“collateral to the main cause of action” and “uniquely separa-
ble from the cause of action to be proved at trial.” White
v. New Hampshire Dept. of Employment Security, 455 U. S.
445, 451-452 (1982). See also Hutto v. Finney, 437 U. S. 678,
695, n. 24 (1978). Moreover, even before the enactment of
§ 718, federal courts had authority (which the District Court
in Bradley had exercised) to award fees based upon equitable
principles. As our opinion in Bradley made clear, it would
be difficult to imagine a stronger equitable case for an attor-
ney’s fee award than a lawsuit in which the plaintiff parents
would otherwise have to bear the costs of desegregating
their children’s public schools. See 416 U. S., at 718 (noting
that the plaintiffs had brought the school board “into compli-
ance with its constitutional mandate”) (citing Brown v. Board
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of Education, 347 U. S. 483, 494 (1954)). In light of the prior
availability of a fee award, and the likelihood that fees would
be assessed under pre-existing theories, we concluded that
the new fee statute simply “d[id] not impose an additional or
unforeseeable obligation” upon the school board. Bradley,
416 U. S., at 721.

In approving application of the new fee provision, Bradley
did not take issue with the long line of decisions applying
the presumption against retroactivity. Our opinion distin-
guished, but did not criticize, prior cases that had applied
the antiretroactivity canon. See id., at 720 (citing Greene v.
United States, 376 U.S. 149, 160 (1964); Claridge Apart-
ments Co. v. Commissioner, 323 U. S. 141, 164 (1944), and
Union Pacific R. Co. v. Laramie Stock Yards Co., 231 U. S.
190, 199 (1913)). The authorities we relied upon in Bradley
lend further support to the conclusion that we did not intend
to displace the traditional presumption against applying stat-
utes affecting substantive rights, liabilities, or duties to con-
duct arising before their enactment. See Kaiser, 494 U. S.,
at 849-850 (ScALIA, J., concurring). Bradley relied on
Thorpe and on other precedents that are consistent with a
presumption against statutory retroactivity, including deci-
sions involving explicitly retroactive statutes, see 416 U. S.,
at 713, n. 17 (citing, inter alia, Freeborn v. Smith, 2 Wall. 160
(1865)),*! the retroactive application of intervening judicial
decisions, see 416 U. S., at 713-714, n. 17 (citing, mnter alia,
Patterson v. Alabama, 294 U. S. 600, 607 (1935)),%? statutes

3 In Bradley, we cited Schooner Peggy for the “current law” principle,
but we recognized that the law at issue in Schooner Peggy had expressly
called for retroactive application. See 416 U. S., at 712, n. 16 (describing
Schooner Peggy as holding that Court was obligated to “apply the terms
of the convention,” which had recited that it applied to all vessels not yet
“definitively condemned”) (emphasis in convention).

32 At the time Bradley was decided, it was by no means a truism to point
out that rules announced in intervening judicial decisions should normally
be applied to a case pending when the intervening decision came down.
In 1974, our doctrine on judicial retroactivity involved a substantial meas-
ure of discretion, guided by equitable standards resembling the Bradley
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altering jurisdiction, 416 U. S., at 713, n. 17 (citing, inter alia,
United States v. Alabama, 362 U. S. 602 (1960)), and repeal
of a criminal statute, 416 U. S., at 713, n. 17 (citing United
States v. Chambers, 291 U. S. 217 (1934)). Moreover, in none
of our decisions that have relied upon Bradley or Thorpe
have we cast doubt on the traditional presumption against
truly “retrospective” application of a statute.

“manifest injustice” test itself. See Chevron Oil Co. v. Huson, 404 U. S.
97, 106-107 (1971); Linkletter v. Walker, 381 U. S. 618, 636 (1965). While
it was accurate in 1974 to say that a new rule announced in a judicial
decision was only presumptively applicable to pending cases, we have
since established a firm rule of retroactivity. See Harper v. Virginia
Dept. of Taxation, 509 U. S. 86 (1993); Griffith v. Kentucky, 479 U. S. 314
(1987).

3See, e.g., Treasury Employees v. Von Raab, 489 U. S. 656, 661-662,
and n. 1 (1989) (considering intervening regulations in injunctive action
challenging agency’s drug testing policy under Fourth Amendment) (citing
Thorpe); Goodman v. Lukens Steel Co., 482 U. S. 656, 662 (1987) (applying
rule announced in judicial decision to case arising before the decision and
citing Bradley for the “usual rule . . . that federal cases should be decided
in accordance with the law existing at the time of the decision”); Saint
Francis College v. Al-Khazraji, 481 U. S. 604, 608 (1987) (in case involving
retroactivity of judicial decision, citing Thorpe for same “usual rule”);
Hutto v. Finney, 437 U. 8., at 694, n. 23 (relying on “general practice” and
Bradley to uphold award of attorney’s fees under statute passed after the
services had been rendered but while case was still pending); Youakim,
425 U. S., at 237 (per curiam) (remanding for reconsideration of constitu-
tional claim for injunctive relief in light of intervening state regulations)
(citing Thorpe); Cort v. Ash, 422 U. S. 66, 77 (1975) (stating that Bradley
warranted application of intervening statute transferring to administra-
tive agency jurisdiction over claim for injunctive relief); Hamling v.
United States, 418 U. S. 87, 101-102 (1974) (reviewing obscenity conviction
in light of subsequent First Amendment decision of this Court) (citing
Bradley); California Bankers Assn. v. Shultz, 416 U. S. 21, 49, n. 21 (1974)
(in action for injunction against enforcement of banking disclosure statute,
citing Thorpe for proposition that Court should consider constitutional
question in light of regulations issued after commencement of suit); Dif-
fenderfer v. Central Baptist Church of Miami, Inc., 404 U.S. 412, 414
(1972) (citing Thorpe in holding that intervening repeal of a state tax ex-
emption for certain church property rendered “inappropriate” petitioner’s
request for injunctive relief based on the Establishment Clause); Citizens
to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402, 419 (1971) (refusing
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When a case implicates a federal statute enacted after the
events in suit, the court’s first task is to determine whether
Congress has expressly prescribed the statute’s proper
reach. If Congress has done so, of course, there is no need
to resort to judicial default rules. When, however, the stat-
ute contains no such express command, the court must deter-
mine whether the new statute would have retroactive effect,
1. e., whether it would impair rights a party possessed when
he acted, increase a party’s liability for past conduct, or
impose new duties with respect to transactions already
completed. If the statute would operate retroactively, our
traditional presumption teaches that it does not govern
absent clear congressional intent favoring such a result.

v

We now ask whether, given the absence of guiding instrue-
tions from Congress, § 102 of the Civil Rights Act of 1991 is
the type of provision that should govern cases arising before
its enactment. As we observed supra, at 260-261, and n. 12,
there is no special reason to think that all the diverse provi-
sions of the Act must be treated uniformly for such purposes.
To the contrary, we understand the instruction that the pro-
visions are to “take effect upon enactment” to mean that
courts should evaluate each provision of the Act in light of
ordinary judicial principles concerning the application of new
rules to pending cases and preenactment conduct.

Two provisions of § 102 may be readily classified according
to these principles. The jury trial right set out in § 102(c)(1)
is plainly a procedural change of the sort that would ordi-
narily govern in trials conducted after its effective date. If
§102 did no more than introduce a right to jury trial in T