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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 1, 1993, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Eighth Circuit, HARRY A. BLACKMUN, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.
October 1, 1993.

(For next previous allotment, and modifications, see 502 U. S,
p- VI, and 509 U. S., p. V.)
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PROCEEDINGS IN THE SUPREME COURT OF THE
UNITED STATES IN MEMORY OF
JUSTICE MARSHALL*

MONDAY, NOVEMBER 15, 1993

Present: CHIEF JUSTICE REHNQUIST, JUSTICE BLACKMUN,
JUSTICE STEVENS, JUSTICE O’CONNOR, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE SOUTER, JUSTICE THOMAS, and
JUSTICE GINSBURG.

THE CHIEF JUSTICE said:

The Court is in special session this afternoon to receive
the Resolutions of the Bar of the Supreme Court in tribute
to our former colleague and friend, the late Justice Thur-
good Marshall.

The Court recognizes the Solicitor General.

Mr. Solicitor General Days addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

At a meeting this afternoon, the members of the Bar of
this Court unanimously adopted a Resolution memorializing
our regard for the late Justice Thurgood Marshall and ex-
pressing our profound sorrow at his death. With the
Court’s leave, I am honored to present this resolution to
the Court.

*Justice Marshall, who retired from the Court effective October 1, 1991
(502 U.S. vi), died in Bethesda, Maryland, on January 24, 1993 (506
U. S. vin).
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VI JUSTICE MARSHALL

RESOLUTION

The members of the Bar of the Supreme Court of the
United States met today to record our respect, admiration,
and great affection for Thurgood Marshall, who served this
Court as Associate Justice from 1967 to the time of his retire-
ment in 1991. A lawyer and jurist of worldwide renown,
Justice Marshall’s legal career of almost 60 years embodied
an unyielding commitment to equal justice under law.

While many great figures participated in the American
struggle for civil rights and civil liberties, none was more
important than Thurgood Marshall. His dedication to the
living Constitution and legal institutions of America kept
him focused on the importance of individual rights and liber-
ties, not only for African-Americans, but also for women, the
poor, and other underrepresented people. During his life-
time Thurgood Marshall dominated the legal landscape, tena-
ciously pushing race relations along the path of equality in
courtrooms, classrooms, and corporate boardrooms.

A chronicle of the extraordinary life and contributions of
this legal legend reveals the many facets of his character.
As civil rights advocate, as Associate Justice of this Court,
as mentor, as leader, as ambassador of good will, and as
friend, he was a man of incredible vision and unquestioned
commitment. We owe an enormous debt of gratitude to his
devoted wife Cissy and his wonderful sons, Goody and John
for sharing him with us and with the Nation. His inherent
sense of fairness and his faith in the basic decency of the
American people, inspired his advocacy, his writing, and his
courage to imagine a better world and to make the imagined
world real.

Born on July 2, 1908, in Baltimore, Maryland, to William
and Norma Williams Marshall, young Thurgood attended the
local elementary and secondary schools for “colored” chil-
dren. His childhood memories of this segregated city—the
unfair treatment and discrimination he experienced first
hand—etched indelible impressions in his mind. His father
worked as a Pullman car waiter and later as head steward
at the Gibson Country Club. His mother taught elementary
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school and made great sacrifices to send young Thurgood to
college at Lincoln University in Chester County, Pennsylva-
nia. She pawned her wedding and engagement rings to
help pay his college expenses. Marshall also worked at nu-
merous summer jobs to defray his expenses. Accepted one
summer for the position as a helper on the Pullman trains,
he inquired about obtaining a larger pair of trousers for his
uniform to accommodate his long legs. The white conductor
glared at him saying, “Look boy, don’t you know that it is
easier for me to get a new Negro than a new pair of pants!”

Graduating with honors from Lincoln in 1929, Marshall
knew that rejection by the all white University of Maryland
Law School was certain. He then made the fortunate deci-
sion to enroll at the Howard University School of Law in the
District of Columbia. There he began his apprenticeship
and with Dean Charles Hamilton Houston, a great constitu-
tional scholar and creative genius who helped to develop the
civil rights strategies. Thurgood and his Howard colleagues
refined, defined, and implemented these strategies in the
classrooms and eventually in the courts, leading to great
victories in the 40’s, 50’s, and the 60’s.

Marshall graduated first in his class from Howard in 1933
and began private practice in Baltimore. But most of his
time was spent in voluntary support of the local NAACP.
One of his first cases was against the University of Maryland
Law School to force it to admit black students. He suc-
ceeded and was responsible for the first black law student’s
enrollment in 1935.

In 1936 Houston called Marshall to join him at the New
York headquarters of the NAACP national legal staff. He
was appointed chief legal officer in 1938, following in the
steps of Houston. In 1940, Marshall helped to establish “the
NAACP Legal Defense and Educational Fund, Inc.” (popu-
larly called the Inc. Fund or LDF) as a litigation and public
education entity separate from the NAACP. He served
with great distinction as its Director/Counsel until his ap-
pointment to the Federal Bench.
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As the principal architect and exponent of the Inc. Fund’s
civil rights strategy, Marshall traveled constantly. He
spent long hours, even days devoted to the civil rights strug-
gle analyzing and arguing landmark cases. Even as he pre-
pared for the ultimate civil rights battle in the 1954 school
cases, Buster, his first wife, was struggling with her own
fight against cancer. She never revealed how sick she was
until after the Browmn decision. Her personal struggle in-
spired Marshall to continue his fight for equal justice.

Thurgood Marshall waged extraordinary legal battles.
For more than 30 years he fought discrimination wherever
it arose—in education, in employment, in voting rights, and
in the criminal law. As the lead LDF trial attorney, he
worked closely with Charles Houston, William Hastie, Wil-
liam Coleman, Jack Greenberg, Lou Pollak, and other bril-
liant African-American and white lawyers who joined the
civil rights vanguard. Together this distinguished team la-
bored to implement a bold master plan for civil rights and
litigate the cases that established the legal foundation for
Brown and its progeny. Of Marshall’s thirty-two civil rights
cases before the Supreme Court, he won twenty-nine—an
extraordinary record.

Clearly, each victory broke new ground. However, none
was more important in American jurisprudence and in the
lives of millions of people than the watershed decisions in
Brown v. Board of Education in Topeka, Kansas, 347 U. S.
483 (1954); 349 U. S. 294 (1955). In these unanimous deci-
sions, the Supreme Court began the process of dismantling
racial segregation in the Nation’s public schools.

The Court ruled that all children had the right to attend
schools that were not segregated by race. The decision
struck down racial disecrimination in education and aban-
doned forever the doctrine of “separate but equal.” With
the help of Dr. Kenneth Clark, a noted black psychologist,
Marshall demonstrated the harm to children who were
forced into all black classrooms. Marshall argued persua-
sively and passionately for an end to this intolerable practice
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and to the insidious justification based on the inherent inferi-
ority of the black man.

Brown stands for the proposition that law can change the
world and that the Supreme Court, as the interpreter of the
law, can play a forceful role in fulfilling the highest human
values. The importance of the Brown decision cannot be
overstated. It repudiated the previous justifications for
legally sanctioned discrimination in the public classrooms of
America. Although elimination and erosion of the vestiges
of discrimination moved very slowly, Marshall never gave
up hope. He never despaired. He never stopped fighting
for the elimination of inequality and injustice wherever it
appeared.

As important as Brown and its progeny were, they should
not eclipse Marshall’s accomplishment in fighting segrega-
tion at the ballot box. As Marshall himself said: “I don’t
know whether the voting case or the desegregation case was
more important. Without the ballot, you have no citizen-
ship, no status, no power in this country. But, without the
chance to get an education, you have no capacity to use the
ballot effectively.”! In winning the “white only” primary
litigation, Smith v. Allwright,? Marshall teamed with Bill
Hastie, his friend and former Howard Professor, to win for
African-Americans a more significant voice at the ballot box.
While the impact of this decision was not the immediate en-
largement of the voting power of blacks, “it lent legitimacy
to the arguments of lawyers [such as Marshall] who contin-
ued to complain to the United States Attorney General about
discriminatory voting barriers in the South.”? Ultimately,
Marshall’s efforts and those of his cooperating attorneys
would forever change the face of city halls, state legislatures,
governors’ mansions, political parties, and political nominat-
ing conventions. Eventually America came to accept black

1Carl T. Rowan, “Dreammakers and Dreambreakers: The World of
Justice Thurgood Marshall,” Little Brown & Company (1993), p. 129.

2321 U. S. 649 (1944).

3J. Clay Smith, Jr., “Emancipation: The Making of the Black Lawyer,
1844-1944,” University of Pennsylvania Press (1993), p. 18.
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candidates for political office at the local, state and Federal
levels.

Marshall’s work outside of the United States reflected the
breadth of his concern for equity and fairness for people of
color throughout the world. During the fifties and sixties
the emerging independent nations of Africa turned to Amer-
ican constitutional scholars for assistance in shaping the legal
framework that would govern the new rights and responsi-
bilities of their citizens.

In 1961 Jomo Kenyatta, the great leader of Kenya, asked
Thurgood Marshall for help. Marshall traveled to London
and Kenya, working tirelessly for weeks with the Constitu-
tional Conference of Kenya. He relied on the model of fun-
damental rights in the American Declaration of Independ-
ence and the Constitution. Marshall put into words a world
in which Kenyatta’s dream of an independent nation with a
black majority population under the rule of law became a
reality. Mindful of the hardships and inequities of black
Americans struggling to end segregation and to become full
participants in the democratic process, Marshall focused on
the integrity of the electoral process, the legislative forum,
and the role of the courts in interpreting the basic tenets of
the law and in protecting the rights of the minority—in the
case of Kenya a white minority.

In 1951 Marshall traveled to Japan and Korea to inves-
tigate the disproportionately high incidence of courts mar-
tials and disciplinary actions against “colored” soldiers. He
found blatant disparities in charges and punishment imposed
on black soldiers when compared to white soldiers in similar
circumstances, especially in the Army. He challenged the
unfairness of treatment and the absence of any modicum of
due process in the “frontier justice” of the military courts.
With his customary candor and persuasive arguments, Mar-
shall was able to document these practices, to bring this
situation into public view, and to enlist congressional pres-
sure to curtail these discriminatory practices against black
soldiers.
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In 1961 President John F. Kennedy nominated Thurgood
Marshall for appointment to the United States Court of Ap-
peals for the Second Circuit. He was given a recess ap-
pointment in October, 1961 and confirmed by the Senate in
1962. Unfortunately, his confirmation was stalled for a year
by a group of segregationist Senators. Despite these tac-
tics, Marshall served with distinction as an appellate jurist
for several years. In 1965, President Lyndon Baines John-
son named him Solicitor General of the United States, the
first African-American to hold that position. As the Na-
tion’s top appellate lawyer, Thurgood Marshall successfully
defended before the Supreme Court the constitutionality of
numerous statutes, including the 1965 Voting Rights Act
which secured equal voting privileges for all Americans.

In 1967 President Johnson called Marshall to the White
House and advised him of his intention to nominate Marshall
to become an Associate Justice of the Supreme Court. As
the first African-American in the history of the United
States so honored, Marshall’s becoming part of the Court
showed how much he had changed the world. Typically,
Marshall asked LBJ for a moment to share his news with his
devoted wife Cissy before the press was advised. Char-
acteristically, he also said to LBJ in a more serious tone, that
he would “call them as he saw them.” LBJ responded that
he would expect nothing less. Although a bitter Senate con-
firmation fight erupted again, Marshall was confirmed and
sworn in on August 20, 1967.

During his twenty-four year tenure on the Court, Justice
Marshall served as the conscience of the Court. With firm
and unwavering conviction, he aggressively challenged his
colleagues and counsel on issues of racism, bigotry, sexism,
sexual preference, and prejudice with his sharp mind, candid
speech and powerful pen. His questions at oral argument
would unerringly uncover the fundamental issues of fairness
that lay at the core of the cases facing the Court. Often
in concert with his great friend and ally, William Brennan,
Marshall argued against artificial barriers to human dignity
and individual rights. On many occasions Marshall dis-
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sented vigorously from what he believed to be the Court’s
disregard for the rights of the elderly, of women,” of un-
popular political causes,’ minors,” and native Americans.®

Justice Marshall’s deep concern for protection of the Bill
of Rights led him to denounce efforts to stifle free speech,’
to defend his unwavering belief that the imposition of the
death penalty was unconstitutional,'® and to voice repeatedly
his outrage about violations of the due process rights of
criminal defendants.!! In powerful words Justice Marshall’s
opinions expressed the agony and the pain suffered those
facing charges. His concerns about their rights were partic-
ularly poignant because of his personal experiences as a
young lawyer defending black citizens who had been unjustly
accused and punished by the criminal justice system. His-
torians will certainly chronicle his impact on American
jurisprudence.

Even with his extraordinary commitment of time and en-
ergy to the critical legal issues of the twentieth century,
Thurgood Marshall still found time to enjoy great personal
contentment with his beloved wife, Cissy. Cissy brought
him love, compassion, and understanding. They enjoyed the
proud moments of parenthood with their sons, Thurgood, Jr.
(“Goody”) and John. Justice Marshall took great pleasure in

4 Public Employees Retirement System v. Betts, 492 U. S. 158, 182 (1989)
(Marshall, J., Dissenting).

5 Persommel Adm’r v. Feeney, 442 U.S. 256, 281 (1979) (Marshall, J.,
Dissenting).

6See Munro v. Socialist Workers Party, 479 U. S. 189, 200 (1986) (Mar-
shall, J., Dissenting).

“See Schall v. Martin, 467 U.S. 253, 281 (1984) (Marshall, J.,
Dissenting).

8 Rosebud Stoux Tribe v. Kneip, 430 U. S. 584, 615 (1977) (Marshall, J.,
Dissenting).

9See Police Department v. Mosley, 408 U. S. 92 (1972); Amalgamated
Food Employees Union Local 590 v. Logan Valley Plaza, Inc., 391 U. S.
308 (1968).

0 See Furman v. Georgia, 408 U.S. 238, 314 (1972) (Marshall, J.,
Concurring).

1 See U. S. v. Salerno, 481 U. S. 739 (1987).
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the fact that both his sons chose careers in the law—Goody
as an attorney and counselor to Senator and now Vice Presi-
dent of the United States, Albert Gore, Jr., and John as
a Virginia State Trooper and instructor for a statewide
special services division. Marshall’s grandchildren brought
him great joy in his later years. He often regaled clerks
with the latest stories of young Will and the determination
of little Cissy!

Justice Marshall served as a beacon of hope for genera-
tions of men and women, young and old, African-American,
Asian, Hispanic and white who simply sought equal opportu-
nities to live, to learn, to work, and to share in the rights
and liberties enjoyed by the majority of our great Nation.
As we pay tribute to this extraordinary man of the law today,
we must never forget his extensive contribution to American
society. Thurgood Marshall made our country a better place
for all citizens—as leader, fighter, and defender of the
underrepresented.

A brilliant lawyer, constitutional scholar and jurist, Thur-
good Marshall unselfishly dedicated himself to work for the
NAACP Legal Defense Fund and for equal justice at the bar
of this Court, altering not only the course of race relations
in America, but also the broader legal landscape for future
generations. His advocacy and his leadership advanced so-
cial and political understanding among all Americans. He
virtually created the “public interest lawyer”—who fought
for individuals and for a cause. Even as Thurgood Marshall
and his loyal band of cooperating attorneys chipped away at
the theory of “separate but equal,” they painstakingly pre-
pared the way for integration, weaving together the fabric
of a just society born out of a dynamic melange of people
from different ethnie, cultural, and racial backgrounds.

Throughout the early years, Thurgood Marshall showed
extraordinary inner strength and character that were the
hallmarks of his life’s work. Marshall willingly confronted
both great physical risks and enormous personal sacrifices.
His life was often in danger; death threats were common.
In making trips to southern courthouses, there were many
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close calls. Threats of lynching, assault, and murder were
routine.

Marshall’s life and achievements continue to inspire young
people to follow his example, to sustain the legacy of the civil
rights movement, and to become advocates for equal rights
under law. We must not forget, however, the powerful com-
mitment that kept Marshall on a steadfast path. With lim-
ited resources at the Fund, Thurgood Marshall had to piece
his cases together, literally and figuratively. For example,
at LDF he had one old typewriter and carbon paper that had
been used and reused. His secretary, legal assistants, and
even Marshall himself sometimes went without pay for
weeks when money was needed for filing papers or paying
train fare for an LDF lawyer to appear at a trial. Even
under these adverse conditions, Marshall never wavered.
His drive and commitment led him to do whatever was nec-
essary to get a case heard, to win the argument. Funds to
support his litigation effort were collected in churches, at
rallies sponsored by the NAACP, and from several financial
angels who believed in the man and his mission. Pennies,
nickels and dimes—the collection was always small but large
enough to keep him going.

Contrast the Marshall experience with those of the thou-
sands of black elected officials at the local, state and Federal
levels today with multi-million dollar budgets, staffs, and
support for the multifaceted work that they perform. Thur-
good Marshall had no such resources. Today’s governmen-
tal leaders function in a very different world. But, it is a
world that could not exist without the pivotal foundation cre-
ated by Thurgood Marshall in the voting rights challenges,
starting with Smith v. Allwright. Changes in the political
process occurred in the United States not by magic, but by
strategic planning, hard work, sacrifices, and risk-taking.

As Paul Gewirtz, a former Marshall clerk, has observed,
President Johnson’s historic announcement captured the es-
sence of Marshall: “Thurgood Marshall symbolizes the best
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about our American society, the belief that human rights
must be satisfied through the orderly process of law.”!2
Robert Carter, a former LDF lawyer and currently a federal
judge, commented on his mentor’s most enduring character-
istic. He focused on

“[Marshall’s] vivid, almost religious faith in the effi-
cacy of the National Constitution in protecting the indi-
vidual against government discrimination and abuse.
He believed that the 13th, 14th and 15th Amendments to
the United States Constitution were an updated Magna
Carta, insuring equal citizen rights for blacks and that
his mission was to see this concept of the Constitution
become a firm facet of constitutional jurisprudence. He
never faltered in this belief.” 1

This fundamental belief in the Constitution was the stand-
ard which Marshall held high as a civil rights lawyer and as a
Justice of the Supreme Court of the United States. Justice
Marshall brought to the Court a unique understanding of
real life. Having spent most of his adult life working and
living among “poor colored folks” Marshall “knew what po-
lice stations were like, what indignities emanated from rural
Southern life, what the streets of New York were like, what
the corrupt trial courts were like, what death sentences were
like, what being black in America was like and he knew what
it felt like to be at risk as a human being.”1* From these
experiences Marshall could explain in graphic human terms
to his colleagues on the Court the difference the law could
make.

In a recent tribute, his colleague, JUSTICE SANDRA DAY
O’CONNOR, poignantly captured his unique quality to demon-
strate the impact of legal rules on human lives:

2Paul Gewirtz, “Thurgood Marshall,” 101 Yale L. J. 13, 14 (1991).

B Robert L. Carter, Judge, U. S. District Court for the Southern District
of New York, Journal of Supreme Court History 1992, Yearbook of the
Supreme Court Historical Society, pp. 16-17.

“Id.
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“His was the eye of a lawyer who had seen the deepest
wounds in the social fabric and used law to help heal
them. His was the ear of a counselor who understood
the vulnerabilities of the accused and established safe-
guards for their protection. His was the mouth of a
man who knew the anguish of the silenced and gave
them a voice.” 1

Whether in the majority or in dissent, Justice Marshall’s
faith in the Constitution encompassed more than the racial
issues of his civil rights days. Indeed, he saw the pro-
tection provided by the Constitution as extending beyond
color and racial constraints to preventing official govern-
mental abuse of any disadvantaged person. For example,
Marshall staunchly believed that equal protection meant
equal—regardless of color. In Peters v. Kiff'® Justice
Marshall delivered the opinion of the Court upholding a
white defendant’s claim that the Constitution was violated
by the exclusion of blacks from the petit and grand juries.
“The existence of a constitutional violation does not depend
on the circumstances of the person making the claim.” !

Rejecting the argument of his dissenting brethren that
the white defendant was not harmed by the exclusion of
blacks on the jury, Marshall wrote convincingly that the ex-
clusion of any large segment of the community from juries
“deprives the jury of a perspective on human events that
may have unsuspected importance in any case that may be
presented.” 18

Justice Marshall’s belief that equal treatment transcended
racial equity is evident in many of his opinions and dissents
while a member of this Court. Even with the changing
judicial philosophy that marked the majority opinions in his
later years on the bench, he continued to write most often

15 Sandra Day O’Connor, “A Tribute to Justice Thurgood Marshall: The
Influence of a Raconteur,” 44 Stan. L. Rev. 1217 (1992).

16407 U. S. 493 (1972).

17407 U. S. at 498.

18407 U. S. at 503-504.
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in dissent about the Court’s neglect of the unfortunate in
our society.

Some have characterized Justice Marshall as “a story-
teller” or “a curmudgeon.” Neither description is accurate
nor appropriate to capture the essence of the man. Marshall
was indeed a raconteur. But he used his personal experi-
ences with the indignities of the legal system as a means to
help his colleagues better understand why such behavior and
abuse should not be tolerated. His sometimes gruff de-
meanor reflected his impatience with the slow pace of true
integration in America.

Although he had confronted the depths of bigotry, hatred,
and selfishness, he never turned bitter but always aimed at
“doing the best you can do with what you've got.” Justice
Marshall held fast to his fundamental belief in equality under
the law. His position was never sugar-coated nor served up
as a softball. During the bicentennial celebration of the
Constitution, Marshall shocked many when he refused to
speak in platitudes about the document.

Instead, he reminded us that the Constitution did not con-
demn slavery; rather the Constitution was defective at the
start. Marshall observed that:

“. .. the credit belonged not to the framers who wrote
the Constitution in 1787, but to those in the ensuing 200
years who refused to acquiesce in outdated notions of
liberty, justice and equality, and who strived to better
them. The true miracle was not the birth of the Consti-
tution, but its life.

“I plan to celebrate the Bicentennial of the Constitution
as a living document. . . including the Bill of Rights and
the other amendments protecting individual freedoms
and human rights.” 1

In August 1992, for example, Marshall could not resist re-
minding the leadership of the American Bar Association of

¥ Thurgood Marshall, “Reflections on the Bicentennial of the United
States Constitution,” 101 Harv. L. Rev. 1, 2, 5 (1987).
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the historical exclusion of black lawyers from the organiza-
tion, even as it bestowed upon him its highest honors. His
comments on that occasion were quintessential Marshall.
“We’ve come a long way (pause), but we certainly know how
far we have to go. I hope you will stick with me in fighting
the fight for full civil rights and full civil liberties.” 2

The legacy of Justice Marshall will live on in the men,
women, and children whose lives and souls he touched and all
of those who benefited from his legal triumphs. He dared to
use the law as an instrument of social change, and history
will record that he succeeded. He humanized legal theories
and dared to challenge the morality of law that crushed the
human spirit and denied black citizens the opportunity for a
decent life. The Bar of the Supreme Court speaks for all
the lawyers, judges, and citizens of this country when we
say: Thank you, Mr. Justice Marshall, for opening our hearts
and never letting us forget that our society can only succeed
when the least among us have the same opportunity as the
most privileged.

Wherefore, it is accordingly

RESOLVED, that we, the Bar of the Supreme Court of
the United States, express our profound sorrow that Associ-
ate Justice Thurgood Marshall is no longer with us; we ex-
press our admiration for his deep understanding and commit-
ment to equal justice under law, and our respect for his
dedication to the rule of law in a just society; we repeat our
sincere appreciation for his use of the law as an instrument
of social change in the quest to eliminate the stigmatic injury
of racial discrimination; and it is further

RESOLVED, that the Solicitor General be asked to pre-
sent these Resolutions to the Court and that the Attorney

20 Appleson, “ABA Supports the Right to Abortion,” Reuters, Ltd.,
August 11, 1992.
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General be asked to move that they be inseribed upon the
Court’s permanent records.

THE CHIEF JUSTICE said:

Thank you, Mr. Solicitor General. I recognize the Attor-
ney General of the United States.

Attorney General Reno addressed the Court as follows:
MR. CHIEF JUSTICE, and may it please the Court:

The Bar of this Court met today to honor the memory of
Thurgood Marshall, Associate Justice of the Supreme Court
from 1967 to 1991.

From his birth in Baltimore, Thurgood Marshall’s life was
one of public service. He was raised by loving parents who
instilled in him confidence in himself and pride in his herit-
age, and the habits of mind, force of will, determination of
character, and skill in advocacy that would serve him and his
country so well in later years.

Justice Marshall received his early education in the segre-
gated public schools of Baltimore, beginning in the elemen-
tary school where his mother taught. He went on to attend
Lincoln University, and between his sophomore and junior
years married his first wife, Vivien, who lent her patience
and support to his struggles, defeats and triumphs for 25
years, until her untimely death in 1955. After college he
was denied admission to study law at the University of
Maryland because of his race—an injustice he would rectify
five years later when, only two years out of law school him-
self, he obtained an order from the Maryland Court of Ap-
peals directing the University to enroll his client as its first
black law student.

That victory was made possible by the legal education
Marshall received at Howard University, where he prospered
under the tutelage of Charles Houston, William Hastie, and
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other members of the faculty, and graduated as valedictorian
in 1933. It also marked the beginning of his association
with the NAACP, which Marshall joined as a full-time staff
lawyer in 1936. There, his law school mentors became col-
leagues in the fight for equal rights for all Americans under
the law.

Justice Marshall’s name first appeared on a brief in this
Court in 1940, in the case of Chambers v. Florida. He pre-
sented his first oral argument in this Court three years later
in Adams v. United States, besting the United States on a
technical point of federal jurisdiction over criminal conduct.
From that year through his departure from the NAACP
Legal Defense Fund in 1961, Marshall argued sixteen times
before this Court, in cases whose names read today like a
map of crossroads on the journey to equality: Smith v. All-
wright, striking down “white primaries” that kept black
Americans disenfranchised; Morgan v. Virginia, forbidding
enforcement of state segregation laws on buses and trains
travelling in interstate commerce; Patton v. Mississippi,
invalidating convictions returned by juries from which
African-Americans had been systematically excluded;
Sipuel v. Board of Regents and Sweatt v. Painter, requiring
the admission of qualified black students to previously
all-white state law schools; McGhee v. Sipes, reported as
Shelley v. Kraemer, forbidding state enforcement of restric-
tive racial covenants in land deeds; Boynton v. Virginia,
holding that refusing service to a black man at a public res-
taurant in a bus terminal violated the Interstate Commerce
Act; and, of course, Brown v. Board of Education and
Cooper v. Aaron, in which this Court finally acknowledged
that “separate” could not be “equal,” and rejected the consti-
tutional doctrine that had justified de jure segregation.

After the triumph of the Brown victory, Marshall was
forced to endure the heavy blow of the death from cancer of
his first wife, known affectionately as “Buster.” During the
period of continued frenetic activity that followed, however,
it was his good fortune to meet and marry Cecilia Suyat, his
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partner and companion for the remainder of his life, and to
have two fine sons, Thurgood Jr. and John William.

In 1961 President Kennedy nominated Marshall to a seat
on the United States Court of Appeals for the Second Cir-
cuit—only the second African-American to be named to the
federal appellate bench. The Senate approved the nomina-
tion almost a year later, after a bruising battle that reflected
not upon the qualifications of the nominee, but rather upon
the power and prejudices of his political opponents. In his
relatively brief tenure on the Court of Appeals, Judge Mar-
shall authored, by one count, 118 majority opinions—not one
of which was reversed.

Judge Marshall left the Court of Appeals in 1964, when
President Johnson called upon him to put his formidable
powers of advocacy to use before this Court once again, this
time as Solicitor General of the United States. In his three
years in that office, Solicitor General Marshall argued nine-
teen additional cases before this Court. These cases re-
flected the full range of the government’s business, from the
assessment of estate taxes, to the interrelationship between
judicial and administrative authority, to the complexities of
securities and antitrust law. Several, however, reflected his
continuing passion for the protection and advancement of
civil rights.

In Harper v. Virginia State Board of Elections, for exam-
ple, the United States as amicus curiae successfully urged
the Court to invalidate poll taxes that burdened the right to
vote. In United States v. Guest and United States v. Price,
the government successfully urged reinstatement under the
federal criminal civil rights statutes of indictments brought
against state officers and private citizens who cooperated in
the violation of other citizens’ civil rights, including those
accused of the abduction and murder of civil rights workers
James Chaney, Michael Schwerner and Andrew Goodman.
In Katzenbach v. Morgan, the Court upheld, at the Solicitor
General’s behest, the validity of the Voting Rights Act’s pro-
hibition on disenfranchisement, through an English literacy
test, of voters educated in Puerto Rican schools; and in Reit-
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man v. Mulkey, the Court ultimately accepted the position
supported by the United States, as amicus curiae, that the
voters of a State could not enshrine in their fundamental
law a public endorsement of private discrimination. Finally,
the Solicitor General argued the government’s position in
Westover v. United States, a companion case to Miranda v.
Arizona—perhaps the only case of his career which the fu-
ture Justice may not have been altogether sorry to see his
client lose.

On June 13, 1967, President Johnson nominated Thurgood
Marshall to fill the vacancy on this Court created by the re-
tirement of Justice Tom Clark. The first African-American
to join this Court, Justice Marshall took his seat on October
2,1967. In his 24 terms on the Court, the Justice delivered
a total of 769 opinions, including 322 majority or plurality
opinions, 84 concurrences, and 363 dissents. In every case,
he could be counted on to combine a deep respect for the law
and for the institutional role of the Court, with an equally
deep appreciation of how both the law and the Court’s deci-
sions actually affected real people in an uncloistered world.

Justice Marshall’s first opinion for the Court reflected his
abiding concern that criminal defendants be afforded the
professional assistance and procedural protections that
would assure that justice was being done in the courts. In
Mempa v. Rhay, he spoke for a unanimous Court in holding
that the Court’s earlier decision in Gideon v. Wainwright,
requiring appointment of counsel for indigent defendants in
felony cases, applied at “every stage of a criminal proceeding
where substantial rights of a criminal accused may be af-
fected,” including a post-probation sentencing proceeding.
Similarly, his opinion for the Court in Bounds v. Smith con-
firmed that prison authorities were required to make their
prisoners’ right of access to the courts meaningful—while
reserving to those authorities appropriate discretion to de-
termine whether they would do so by providing adequate
law libraries, furnishing professional assistance, or through
some other means.
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Even when he found himself in disagreement with the
Court’s holdings in criminal matters, Justice Marshall could
write eloquently to remind us all that as eternal vigilance is
the price of liberty, so vigilant protection of the rights of
others is the price that we must be prepared to pay to pre-
serve the rights we take for granted for ourselves. In
United States v. Salerno, for example, he dissented from the
Court’s holding that Congress and the courts could constitu-
tionally provide for the pre-trial detention of certain defend-
ants deemed to present a threat to the public safety. What-
ever our views on that particular issue, we can all recognize
the wisdom of Justice Marshall’s warning that:

“Our Constitution, whose construction began two centu-
ries ago, can shelter us forever from the evils of . . .
unchecked power. . . . But it cannot protect us if we lack
the courage, and the self-restraint, to protect ourselves.”

Although a believer in consensus, compromise, and prece-
dent, Justice Marshall could be implacable when his con-
science and his legal judgment led him to conclude that one
of this Court’s conclusions was in error. His long and schol-
arly concurring opinion in Furman v. Georgia set forth his
carefully considered view that capital punishment was
excessive, unnecessary, and morally unacceptable. Having
reached that conclusion, he steadfastly refused to depart
from it during the remainder of his tenure on the Court,
consistently dissenting in cases where the Court upheld im-
position of the death penalty, and from innumerable denials
of certiorari in capital cases.

Justice Marshall retained, of course, advocate Marshall’s
pressing interest in issues of equal protection of the laws
and the safeguarding of fundamental rights. In his second
term on the Court the new Justice delivered the opinion in
Stanley v. Georgia, holding that a person could not be prose-
cuted for mere possession of obscene material in his own
home. Rejecting what he termed “the assertion that the
State has the right to control the moral content of a person’s
thoughts,” he made clear that



XXIV JUSTICE MARSHALL

“[ilf the First Amendment means anything, it means
that a State has no business telling a man, sitting alone
in his own house, what books he may read or what films
he may watch. Our whole constitutional heritage re-
bels at the thought of giving government the power to
control men’s minds.”

A few years later, Justice Marshall wrote for the Court in
striking down more than minimal state residency require-
ments imposed on a citizen’s right to vote. He supported
the enforcement of a constitutional right of privacy, and
argued in dissent for a fundamental right to childhood edu-
cation, and for close constitutional scrutiny of legislative
schemes that he believed denied some citizens equal treat-
ment or opportunity solely on the basis of their wealth. In
his early years on the Court he lent his powerful voice and
personal experience to its consideration of cases involving
the continuing struggle for desegregation; and when he be-
lieved that the Court had strayed from the correct path on
those issues or in cases involving related questions of
affirmative, race-conscious remedies for past discrimination,
he did not hesitate to raise that voice in public dissent.

Justice Marshall’s contributions to the work of the Court
extended, of course, far beyond cases dealing with criminal
prosecutions and civil rights. During his time on the Court,
he authored important opinions in areas as diverse as securi-
ties law, federal environmental law, Indian law, and tax law.
In all contexts, his fundamental concern for ensuring both
fair procedures and substantial justice—and his sense of the
law as functional and evolving, rather than static and formal-
istic—remained steadfast.

In Shaffer v. Heitner, for example, Justice Marshall led the
Court in holding that defendants could not be held to answer
to suit in Delaware merely because they owned stock and
other intangible assets with a nominal legal situs in that
State. His opinion carefully traced the historical develop-
ment of limitations on state court jurisdiction, and concluded
that the functional standard that had gradually evolved for
purposes of in personam jurisdiction, focusing on “the rela-
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tionship among the defendant, the forum, and the litigation,”
should be applied to in rem jurisdiction as well. In adopting
that standard, he wrote for the Court that:

“‘[Tlraditional notions of fair play and substantial jus-
tice’ can be as readily offended by the perpetuation of
ancient forms that are no longer justified as by the adop-
tion of new procedures that are inconsistent with the
basic values of our constitutional heritage. . . . The fic-
tion that an assertion of jurisdiction over property is
anything but an assertion of jurisdiction over the owner
of the property supports an ancient form without sub-
stantial modern justification. Its continued acceptance
would serve only to allow state-court jurisdiction that
is fundamentally unfair to the defendant.”

That willingness to regard legal history and traditions
with a respectful but sharp eye, and to modify or reject
them forthrightly if they no longer served their purposes in
the modern context, was characteristic of Justice Marshall’s
jurisprudence. He believed deeply in the law; but he saw
the law not as an impersonal abstraction, but as a living in-
strument in the service of a living people. In reflecting on
the bicentennial of the United States Constitution, Justice
Marshall cautioned pointedly that:

“We must be careful, when focusing on the events which
took place in Philadelphia two centuries ago, that we
not overlook the momentous events which followed, and
thereby lose our proper sense of perspective. If we
seek, instead, a sensitive understanding of the Constitu-
tion’s inherent defects, and its promising evolution
through 200 years of history, [w]e will see that the true
miracle was not the birth of the Constitution, but its
life.”

Indeed, as the Justice again reminded us, while precarious
and imperfect in its origins, “[o]ver 200 years [the Constitu-
tion] has slowly, through our efforts, grown more durable,
more expansive, and more just.”
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Both at the Bar of this Court and on its bench, Thurgood
Marshall played an uncommonly important and historie role
in those efforts. Were he here now, he would, I think, ad-
monish us to remember that the great work is not finished.
His labors may be concluded, but he has left the living law,
and the Constitution, in our care.

MR. CHIEF JUSTICE, on behalf of the lawyers of this Na-
tion and, in particular, of the Bar of this Court, I respectfully
request that the resolutions presented to you in honor and
celebration of the memory of Justice Thurgood Marshall be
accepted by the Court, and that they, together with the
chronicle of these proceedings, be ordered kept for all time
in the records of this Court.

THE CHIEF JUSTICE said:

Ms. Reno and General Days, the Court thanks you on be-
half of the Bar for your presentation today in memory of our
late colleague and friend, Justice Marshall.

We ask that you convey to Chairman Louis H. Pollak and
the members of the Committee on Resolutions our profound
appreciation for these Resolutions. Your motion that they
be made part of the permanent record of the Court is
hereby granted.

Thurgood Marshall’s service to the public spanned sixty
years, twenty-four as an Associate Justice of the Supreme
Court of the United States. For almost a quarter of a cen-
tury he was an important voice in shaping the decisional law
of the Supreme Court. His contributions to the Court, and
especially to American Constitutional law, demonstrate his
dedication, desire and insightful perspective on the key is-
sues of our time. His legacy of decisions as a jurist speaks
for itself.

In his twenty-four years on the Supreme Court bench,
Justice Marshall wrote 322 full opinions for the Court, 84
concurrences and 363 dissents. Although chiefly known for
decisions championing the rights of indigent litigants and
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criminal defendants which both of you have adverted to in
your presentations, his influence extended well beyond those
issues. He authored, for example, in the opinion for the
Court in Loretto v. Teleprompter Manhattan CATV Corp.,
and FCC v. Florida Power Corp., watershed decisions inter-
preting the Constitution’s prohibition against the govern-
mental taking of private property without just compensa-
tion. These cases show how Justice Marshall contributed
across a wide range of constitutional law.

The great majority of Supreme Court Justices are almost
always remembered for their contributions to constitutional
law as a member of this Court. Justice Marshall, however,
is unique because of his contributions to constitutional law
before becoming a member of the Court were so significant.
Beginning with his solo practice in Baltimore in the early
1930s, and extending through his tenure as chief legal coun-
sel for the NAACP Legal Defense and Education Fund, he
became a champion of minorities, the poor, and individual
rights. He fought many rounds in the battle against school
segregation, a battle which culminated with his victory in
the case of Brown v. Board of Education.

Justice Marshall argued 31 additional cases before this
Court, thirteen as a private attorney and eighteen as Solici-
tor General of the United States. He won twenty-eight of
those cases. Included in those cases are some that both of
you mentioned, Smith v. Allwright, Shelley v. Kraemer, and
Sweatt v. Painter. These efforts alone would entitle him to
a prominent place in American history had he never entered
upon judicial service.

We who sat with him during the time on the Court learned
to value his wise counsel in Conference. We also looked for-
ward to those occasions on which he would recount some of
his experiences as a civil rights lawyer in often bitterly hos-
tile towns and distinctly unfriendly courtrooms. He had the
remarkable facility—not given to most storytellers—of not
re-telling the same story to the same audience. Many of
these stories had a humorous twist to them, but they also
gave us a sense of what he had been up against in many of
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his cases. His forays to represent his clients required not
only diligence and legal skill, but physical courage of a high
order.

As a result of his career as a lawyer and judge, Thurgood
Marshall left an indelible mark not just upon the law but
upon his country. Inscribed above the front entrance to this
Court building are the words, “Equal Justice Under Law.”
Surely no individual did more to make these words a reality
than Thurgood Marshall.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1993

DAY v. DAY

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 92-8788. Decided October 12, 1993*

Since this Court’s Rule 39.8 was first invoked in June 1993 to deny pro se
petitioner Day in forma pauperis status, he has filed eight more peti-
tions for certiorari, all of them demonstrably frivolous.

Held: Day is denied leave to proceed in forma pauperis in the instant
cases, and the Clerk is directed not to accept any further petitions for
certiorari from him in noncriminal matters unless he pays the required
docketing fee and submits his petition in compliance with this Court’s
Rule 33. This order will free the Court’s limited resources to consider
the claims of those petitioners who, unlike Day, have not abused the
certiorari process.

Motions denied.

PER CURIAM.

Pro se petitioner Roy A. Day requests leave to proceed in
forma pauperis under Rule 39 of this Court. We deny this
request pursuant to Rule 39.8. Day is allowed until Novem-
ber 2, 1993, within which to pay the docketing fees required
by Rule 38 and to submit his petitions in compliance with

*Together with No. 92-8792, Day v. Bekiempis, No. 92-8888, Day v.
Heinrich et al., No. 92-8905, Day v. GAF Building Materials Corp.,
No. 92-8906, Day v. Clinton et al., No. 92-9018, Day v. Black et al.,
No. 92-9101, Day v. Deason et al., and No. 93-5430, Day v. Day, also
on motions for leave to proceed in forma pauperis.
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Per Curiam

this Court’s Rule 33. We also direct the Clerk not to accept
any further petitions for certiorari from Day in noncriminal
matters unless he pays the docketing fee required by Rule
38 and submits his petition in compliance with Rule 33.

Day is an abuser of this Court’s certiorari process. We
first invoked Rule 39.8 to deny Day in forma pauperis status
last June. See In re Day, 509 U. S. 902 (1993). At that time
he had filed 27 petitions in the past nine years. Although
Day was granted in forma pauperis status to file these peti-
tions, all were denied without recorded dissent. Since we
first denied him in forma pauperis status last June, he has
filed eight more petitions for certiorari with this Court—all
of them demonstrably frivolous.

As we have recognized, “[e]very paper filed with the Clerk
of this Court, no matter how repetitious or frivolous, re-
quires some portion of the institution’s limited resources. A
part of the Court’s responsibility is to see that these re-
sources are allocated in a way that promotes the interests
of justice.” In re McDonald, 489 U. S. 180, 184 (1989) (per
curiam). Consideration of Day’s repetitious and frivolous
petitions for certiorari does not promote this end.

We have entered orders similar to the present one on pre-
vious occasions to prevent pro se petitioners from filing repe-
titious and frivolous requests for certiorari, see Martin v.
District of Columbia Court of Appeals, 506 U.S. 1 (1992)
(per curiam), and repetitious and frivolous requests for ex-
traordinary relief. See In re Sindram, 498 U. S. 177 (1991)
(per curiam); In re McDonald, supra.

Day’s refusal to heed our earlier warning requires us to
take this step. His abuse of the writ of certiorari has been
in noncriminal cases, and so we limit our sanction accord-
ingly. The order therefore will not prevent Day from peti-
tioning to challenge criminal sanctions which might be im-
posed on him. But it will free this Court’s limited resources
to consider the claims of those petitioners who have not
abused our certiorari process.

It is so ordered.
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STEVENS, J., dissenting

JUSTICE STEVENS, dissenting.

Adhering to the views expressed in the dissenting opinions
in Brown v. Herald Co., 464 U.S. 928, 931 (1983), In re
MecDonald, 489 U. S. 180, 185 (1989), and Wrenn v. Benson,
490 U. S. 89, 92 (1989), I would deny these petitions for writs
of certiorari without reaching the merits of the motions to
proceed in forma pauperis. In the future, however, I shall
not encumber the record by noting my dissent from similar
orders denying leave to proceed in forma pauperis, absent
exceptional circumstances.
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IN RE SASSOWER

ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
No. 92-8933. Decided October 12, 1993*

In the three years prior to this Term, pro se petitioner Sassower had
filed 11 petitions. However, in the last four months, he has suddenly
increased his filings and now has 10 petitions pending before this Court,
all of them patently frivolous.

Held: Sassower is denied leave to proceed in forma pauperis in the in-
stant cases, pursuant to this Court’s Rule 39.8, and the Clerk is directed
not to accept any further petitions for certiorari nor any petitions for
extraordinary writs from him in noncriminal matters, unless he pays
the required docketing fee and submits his petition in compliance with
this Court’s Rule 33. For the important reasons discussed in Martin
v. District of Columbia Court of Appeals, 506 U. S. 1, In re Sindram,
498 U. S. 177, and In re McDonald, 489 U. S. 180, the Court feels com-
pelled to enter this order, which will allow the Court to devote its lim-
ited resources to the claims of petitioners who, unlike Sassower, have
not abused the Court’s process.

Motions denied.

PER CURIAM.

Pro se petitioner George Sassower requests leave to pro-
ceed in forma pauperis under Rule 39 of this Court. We
deny this request pursuant to Rule 39.8. Sassower is al-
lowed until November 2, 1993, within which to pay the dock-
eting fees required by Rule 38 and to submit his petitions
in compliance with this Court’s Rule 33. For the reasons
explained below, we also direct the Clerk not to accept any
further petitions for certiorari nor any petitions for extraor-

*Together with No. 92-8934, Sassower v. Mead Data Central Inc. et al.,
No. 92-9228, Sassower v. Crites et al., No. 93-5045, Sassower v. Kriend-
ler & Relkin et al., No. 93-5127, Sassower v. Feltman et al., No. 93-5128,
Sassower v. Puccini Clothes et al., No. 93-5129, Sassower v. A. R. Fuels,
Inc., et al., No. 93-5252, Sassower v. Reno, No. 93-5358, Sassower v. Ab-
rams, Attorney General of New York, and No. 93-5596, In re Sassower,
also on motions for leave to proceed in forma pauperis.
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dinary writs from Sassower in noncriminal matters unless
he pays the docketing fee required by Rule 38 and submits
his petition in compliance with Rule 33.

Prior to this Term, Sassower had filed 11 petitions in this
Court over the last three years. Although Sassower was
granted in forma pauperis status to file these petitions, all
were denied without recorded dissent.* During the last
four months, Sassower has suddenly increased his filings.
He currently has 10 petitions pending before this Court—all
of them patently frivolous.

Although we have not previously denied Sassower in
forma pauperis status pursuant to Rule 39.8, we think it
appropriate to enter an order pursuant to Martin v. District
of Columbia Court of Appeals, 506 U. S. 1 (1992). In both
In re Sindram, 498 U. S. 177 (1991) (per curiam), and In re
McDonald, 489 U.S. 180 (1989) (per curiam), we entered
orders similar to this one without having previously denied
petitioners’ motions to proceed in forma pauperis under
Rule 39.8. For the important reasons discussed in Martin,
Sindram, and McDonald, we feel compelled to enter the
order today barring prospective filings from Sassower.

Sassower’s abuse of the writ of certiorari and of the ex-
traordinary writs has been in noncriminal cases, and so we
limit our sanction accordingly. The order therefore will not
prevent Sassower from petitioning to challenge criminal
sanctions which might be imposed on him. The order, how-

*See Sassower v. New York, 499 U. S. 966 (1991) (certiorari); In re Sas-
sower, 499 U. S. 935 (1991) (mandamus/prohibition); In re Sassower, 499
U. 8. 935 (1991) (mandamus/prohibition); Sassower v. Mahoney, 498 U. S.
1108 (1991); In re Sassower, 499 U. S. 904 (1991) (mandamus/prohibition);
In re Sassower, 498 U. S. 1081 (1991) (habeas corpus); In re Sassower, 498
U. S. 1081 (1991) (mandamus/prohibition); Sassower v. United States Court
of Appeals for D.C. Cir.,, 498 U.S. 1094 (1991) (certiorari); Sassower v.
Brieant, 498 U. S. 1094 (1991) (certiorari); Sassower v. Thornburgh, 498
U.S. 1036 (1991) (certiorari); Sassower v. Dillon, 493 U.S. 979 (1989)
(certiorari).
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ever, will allow this Court to devote its limited resources to
the claims of petitioners who have not abused our process.

It is so ordered.

JUSTICE THOMAS and JUSTICE GINSBURG took no part in
the consideration or decision of the motion in No. 93-5252.
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FLORENCE COUNTY SCHOOL DISTRICT FOUR
ET AL. v. CARTER, A MINOR, BY AND THROUGH
HER FATHER AND NEXT FRIEND, CARTER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 91-1523. Argued October 6, 1993—Decided November 9, 1993

After respondent Shannon Carter, a student in petitioner public school
district, was classified as learning disabled, school officials met with her
parents to formulate an individualized education program (IEP), as re-
quired under the Individuals with Disabilities Education Act (IDEA or
Act), 20 U. S. C. §1400 et seq. Shannon’s parents requested a hearing
to challenge the proposed IEP’s appropriateness. In the meantime,
Shannon’s parents enrolled her in Trident Academy, a private school
specializing in educating children with disabilities. After the state and
local educational authorities concluded that the IEP was adequate,
Shannon’s parents filed this suit, claiming that the school district had
breached its duty under IDEA to provide Shannon with a “free appro-
priate public education,” §1401(a)(18), and seeking reimbursement for
tuition and other costs incurred at Trident. The District Court ruled
in the parents’ favor, holding that the proposed IEP violated IDEA, and
that the education Shannon received at Trident was “appropriate” and
in substantial compliance with IDEA’s substantive requirements, even
though the school did not comply with all of the Act’s procedures. In
affirming, the Court of Appeals rejected the school district’s argument
that reimbursement is never proper when the parents choose a private
school that is not approved by the State or that does not comply with
all of the requirements of §1401(a)(18).

Held: A court may order reimbursement for parents who unilaterally
withdraw their child from a public school that provides an inappropriate
education under IDEA and put the child in a private school that pro-
vides an education that is otherwise proper under IDEA, but does not
meet all of §1401(a)(18)’s requirements. Pp. 12-16.

(@) In School Comm. of Burlington v. Department of Ed. of Mass.,
471 U. S. 359, 369-370, the Court recognized the right of parents who
disagree with a proposed IEP to unilaterally withdraw their child from
public school and place the child in private school, and held that IDEA’s
grant of equitable authority empowers a court to order school authori-
ties retroactively to reimburse the parents if the court ultimately deter-
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mines that the private placement, rather than the proposed IEP, is
proper under the Act. P. 12.

(b) Trident’s failure to meet § 1401(a)(18)’s definition of a “free appro-
priate public education” does not bar Shannon’s parents from reimburse-
ment, because the section’s requirements cannot be read as applying to
parental placements. The § 1401(a)(18) requirements that the education
be “provided . . . under public supervision and direction,” and that the
TIEP be designed by “a representative of the local educational agency”
and “establishled],” “revise[d],” and “review[ed]” by the agency, will
never be met in the context of a parental placement. Therefore to read
them as applying to parental placements would effectively eliminate the
right of unilateral withdrawal recognized in Burlington, and would
defeat IDEA’s purpose of ensuring that children with disabilities re-
ceive an education that is both appropriate and free. Similarly, the
§1401(a)(18)(B) requirement that the school meet the standards of the
state educational agency does not apply to private parental placements.
It would be inconsistent with the Act’s goals to forbid parents to educate
their child at a school that provides an appropriate education simply
because that school lacks the stamp of approval of the same public school
system that failed to meet the child’s needs in the first place. Parents’
failure to select a state-approved program in favor of an unapproved
option does not itself bar reimbursement. Pp. 12-15.

(¢) The school district’s argument that allowing reimbursement for
parents such as Shannon’s puts an unreasonable burden on financially
strapped local educational authorities is rejected. Reimbursement
claims need not worry school officials who conform to IDEA’s mandate
to either give the child a free appropriate public education in a public
setting, or place the child in an appropriate private setting of the State’s
choice. Moreover, parents who unilaterally change their child’s place-
ment during the pendency of IDEA review proceedings are entitled to
reimbursement only if a federal court concludes both that the public
placement violated IDEA and that the private placement was proper
under the Act. Finally, total reimbursement will not be appropriate
if a court fashioning discretionary equitable relief under IDEA de-
termines that the cost of the private education was unreasonable.
Pp. 15-16.

950 F. 2d 156, affirmed.

O’CONNOR, J., delivered the opinion for a unanimous Court.

Donald B. Ayer argued the cause for petitioners. With
him on the briefs were Beth Heifetz and Bruce E. Davis.
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Peter W. D. Wright argued the cause for respondent.
With him on the brief was Nancy C. McCormick.

Amy L. Wax argued the cause for the United States as
amicus curiae urging affirmance. With her on the brief
were Solicitor General Days, Acting Assistant Attorney
General Schiffer, Deputy Solicitor General Wallace, Wil-
liam Kanter, and John P. Schnitker.*

JUSTICE O’CONNOR delivered the opinion of the Court.

The Individuals with Disabilities Education Act (IDEA or
Act), 84 Stat. 175, as amended, 20 U. S. C. § 1400 et seq. (1988
ed. and Supp. IV), requires States to provide disabled chil-
dren with a “free appropriate public education,” § 1401(a)(18).
This case presents the question whether a court may order
reimbursement for parents who unilaterally withdraw their
child from a public school that provides an inappropriate edu-
cation under IDEA and put the child in a private school that
provides an education that is otherwise proper under IDEA,
but does not meet all the requirements of §1401(a)(18). We

*Briefs of amici curiae urging reversal were filed for the State of Ari-
zona et al. by J. Joseph Curran, Jr., Attorney General of Maryland, and
Andrew H. Baida and Joann Goedert, Assistant Attorneys General, and
by the Attorneys General for their respective jurisdictions as follows:
Grant Woods of Arizona, Michael J. Bowers of Georgia, Richard Ieyoub of
Louisiana, Michael E. Carpenter of Maine, Joseph P. Mazurek of Montana,
Robert J. Del Tufo of New Jersey, Tom Udall of New Mexico, Michael F.
Easley of North Carolina, Heidi Heitkamp of North Dakota, Theodore R.
Kulongoski of Oregon, T Travis Medlock of South Carolina, Mark Bar-
nett of South Dakota, Charles Burson of Tennessee, R. Paul Van Dam of
Utah, Stephen D. Rosenthal of Virginia, and Joseph B. Meyer of Wyoming;
for the National League of Cities et al. by Richard Ruda; and for the
National School Boards Association et al. by August W. Steinhilber,
Thomas A. Shannon, and Gwendolyn H. Gregory.

Briefs of amici curiae urging affirmance were filed for the National
Head Injury Foundation, Inc., by Craig Denmead and Kevin M. Maloney;
for the Learning Disability Association of America et al. by Mark S. Par-
tin and Reed Martin; and for the National Alliance for the Mentally Ill
et al. by Steven Ney and Andrew S. Penn.
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hold that the court may order such reimbursement, and
therefore affirm the judgment of the Court of Appeals.

I

Respondent Shannon Carter was classified as learning dis-
abled in 1985, while a ninth grade student in a school oper-
ated by petitioner Florence County School District Four.
School officials met with Shannon’s parents to formulate
an individualized education program (IEP) for Shannon, as
required under IDEA. 20 U.S.C. §§1401(a)(18) and (20),
1414(a)(5) (1988 ed. and Supp. IV). The IEP provided that
Shannon would stay in regular classes except for three peri-
ods of individualized instruction per week, and established
specific goals in reading and mathematics of four months’
progress for the entire school year. Shannon’s parents were
dissatisfied, and requested a hearing to challenge the appro-
priateness of the IEP. See § 1415(b)(2). Both the local edu-
cational officer and the state educational agency hearing of-
ficer rejected Shannon’s parents’ claim and concluded that
the TEP was adequate. In the meantime, Shannon’s parents
had placed her in Trident Academy, a private school special-
izing in educating children with disabilities. Shannon began
at Trident in September 1985 and graduated in the spring
of 1988.

Shannon’s parents filed this suit in July 1986, claiming that
the school district had breached its duty under IDEA to pro-
vide Shannon with a “free appropriate public education,”
§1401(a)(18), and seeking reimbursement for tuition and
other costs incurred at Trident. After a bench trial, the
District Court ruled in the parents’ favor. The court held
that the school district’s proposed educational program and
the achievement goals of the IEP “were wholly inadequate”
and failed to satisfy the requirements of the Act. App. to
Pet. for Cert. 27a. The court further held that “[a]lthough
[Trident Academy] did not comply with all of the procedures
outlined in [IDEA],” the school “provided Shannon an excel-
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lent education in substantial compliance with all the substan-
tive requirements” of the statute. Id., at 37a. The court
found that Trident “evaluated Shannon quarterly, not yearly
as mandated in [IDEA], it provided Shannon with low
teacher-student ratios, and it developed a plan which allowed
Shannon to receive passing marks and progress from grade
to grade.” Ibid. The court also credited the findings of its
own expert, who determined that Shannon had made “sig-
nificant progress” at Trident and that her reading compre-
hension had risen three grade levels in her three years at
the school. Id., at 29a. The District Court concluded that
Shannon’s education was “appropriate” under IDEA, and
that Shannon’s parents were entitled to reimbursement of
tuition and other costs. Id., at 37a.

The Court of Appeals for the Fourth Circuit affirmed.
950 F. 2d 156 (1991). The court agreed that the IEP pro-
posed by the school district was inappropriate under IDEA.
It also rejected the school district’s argument that reim-
bursement is never proper when the parents choose a private
school that is not approved by the State or that does not
comply with all the terms of IDEA. According to the Court
of Appeals, neither the text of the Act nor its legislative
history imposes a “requirement that the private school be
approved by the state in parent-placement reimbursement
cases.” Id., at 162. To the contrary, the Court of Appeals
concluded, IDEA’s state-approval requirement applies only
when a child is placed in a private school by public school
officials. Accordingly, “when a public school system has de-
faulted on its obligations under the Act, a private school
placement is ‘proper under the Act’ if the education provided
by the private school is ‘reasonably calculated to enable the
child to receive educational benefits.”” Id., at 163, quoting
Board of Ed. of Hendrick Hudson Central School Dist.,
Westchester Cty. v. Rowley, 458 U. S. 176, 207 (1982).

The court below recognized that its holding conflicted with
Tucker v. Bay Shore Union Free School Dist., 873 F. 2d 563,
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568 (1989), in which the Court of Appeals for the Second
Circuit held that parental placement in a private school can-
not be proper under the Act unless the private school in
question meets the standards of the state education agency.
We granted certiorari, 507 U. S. 907 (1993), to resolve this
conflict among the Courts of Appeals.

II

In School Comm. of Burlington v. Department of Ed. of
Mass., 471 U. S. 359, 369 (1985), we held that IDEA’s grant
of equitable authority empowers a court “to order school au-
thorities to reimburse parents for their expenditures on pri-
vate special education for a child if the court ultimately de-
termines that such placement, rather than a proposed IEP,
is proper under the Act.” Congress intended that IDEA’s
promise of a “free appropriate public education” for disabled
children would normally be met by an IEP’s provision for
education in the regular public schools or in private schools
chosen jointly by school officials and parents. In cases
where cooperation fails, however, “parents who disagree
with the proposed IEP are faced with a choice: go along with
the IEP to the detriment of their child if it turns out to
be inappropriate or pay for what they consider to be the
appropriate placement.” Id., at 370. For parents willing
and able to make the latter choice, “it would be an empty
victory to have a court tell them several years later that
they were right but that these expenditures could not in a
proper case be reimbursed by the school officials.” Ibid. Be-
cause such a result would be contrary to IDEA’s guarantee
of a “free appropriate public education,” we held that “Con-
gress meant to include retroactive reimbursement to parents
as an available remedy in a proper case.” Ibid.

As this case comes to us, two issues are settled: (1) the
school district’s proposed IEP was inappropriate under
IDEA, and (2) although Trident did not meet the
§1401(a)(18) requirements, it provided an education other-
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wise proper under IDEA. This case presents the narrow
question whether Shannon’s parents are barred from reim-
bursement because the private school in which Shannon
enrolled did not meet the §1401(a)(18) definition of a “free
appropriate public education.”* We hold that they are not,
because § 1401(a)(18)’s requirements cannot be read as apply-
ing to parental placements.

Section 1401(a)(18)(A) requires that the education be “pro-
vided at public expense, under public supervision and direc-
tion.” Similarly, § 1401(a)(18)(D) requires schools to provide
an IEP, which must be designed by “a representative of the
local educational agency,” 20 U. S. C. §1401(a)(20) (1988 ed.,
Supp. IV), and must be “establish[ed],” “revise[d],” and “re-
view[ed]” by the agency, §1414(a)(5). These requirements
do not make sense in the context of a parental placement.
In this case, as in all Burlington reimbursement cases, the
parents’ rejection of the school district’s proposed IEP is the
very reason for the parents’ decision to put their child in
a private school. In such cases, where the private place-
ment has necessarily been made over the school district’s
objection, the private school education will not be under
“public supervision and direction.” Accordingly, to read the
§1401(a)(18) requirements as applying to parental place-
ments would effectively eliminate the right of unilateral
withdrawal recognized in Burlington. Moreover, IDEA
was intended to ensure that children with disabilities receive
an education that is both appropriate and free. Burlington,
supra, at 373. To read the provisions of §1401(a)(18) to bar

*Section 1401(a)(18) defines “free appropriate public education” as “spe-
cial education and related services that—

“(A) have been provided at public expense, under public supervision
and direction, and without charge,

“(B) meet the standards of the State educational agency,

“(C) include an appropriate preschool, elementary, or secondary school
education in the State involved, and

“D) are provided in conformity with the individualized education
program . ...”
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reimbursement in the circumstances of this case would de-
feat this statutory purpose.

Nor do we believe that reimbursement is necessarily
barred by a private school’s failure to meet state education
standards. Trident’s deficiencies, according to the school
district, were that it employed at least two faculty members
who were not state certified and that it did not develop
IEP’s. As we have noted, however, the §1401(a)(18) re-
quirements—including the requirement that the school meet
the standards of the state educational agency, §1401(a)
(18)(B)—do not apply to private parental placements. In-
deed, the school district’s emphasis on state standards is
somewhat ironic. As the Court of Appeals noted, “it hardly
seems consistent with the Act’s goals to forbid parents from
educating their child at a school that provides an appropriate
education simply because that school lacks the stamp of ap-
proval of the same public school system that failed to meet
the child’sneedsin the first place.” 950F.2d,at 164. Accord-
ingly, we disagree with the Second Circuit’s theory that “a
parent may not obtain reimbursement for a unilateral place-
ment if that placement was in a school that was not on [the
State’s] approved list of private” schools. Tucker, 873 F. 2d,
at 568 (internal quotation marks omitted). Parents’ failure
to select a program known to be approved by the State
in favor of an unapproved option is not itself a bar to
reimbursement.

Furthermore, although the absence of an approved list of
private schools is not essential to our holding, we note that
parents in the position of Shannon’s have no way of knowing
at the time they select a private school whether the school
meets state standards. South Carolina keeps no publicly
available list of approved private schools, but instead ap-
proves private school placements on a case-by-case basis.
In fact, although public school officials had previously placed
three children with disabilities at Trident, see App. to Pet.
for Cert. 28a, Trident had not received blanket approval from
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the State. South Carolina’s case-by-case approval system
meant that Shannon’s parents needed the cooperation of
state officials before they could know whether Trident was
state approved. As we recognized in Burlington, such
cooperation is unlikely in cases where the school officials
disagree with the need for the private placement. 471 U. S.,
at 372.
II1

The school district also claims that allowing reimburse-
ment for parents such as Shannon’s puts an unreasonable
burden on financially strapped local educational authorities.
The school district argues that requiring parents to choose a
state-approved private school if they want reimbursement is
the only meaningful way to allow States to control costs;
otherwise States will have to reimburse dissatisfied parents
for any private school that provides an education that is
proper under the Act, no matter how expensive it may be.

There is no doubt that Congress has imposed a significant
financial burden on States and school districts that partici-
pate in IDEA. Yet public educational authorities who want
to avoid reimbursing parents for the private education of a
disabled child can do one of two things: give the child a free
appropriate public education in a public setting, or place the
child in an appropriate private setting of the State’s choice.
This is IDEA’s mandate, and school officials who conform to
it need not worry about reimbursement claims.

Moreover, parents who, like Shannon’s, “unilaterally
change their child’s placement during the pendency of review
proceedings, without the consent of state or local school offi-
cials, do so at their own financial risk.” Burlington, supra,
at 373-374. They are entitled to reimbursement only if
a federal court concludes both that the public placement
violated IDEA and that the private school placement was
proper under the Act.

Finally, we note that once a court holds that the public
placement violated IDEA, it is authorized to “grant such
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relief as the court determines is appropriate.” 20 U.S. C.
§1415(e)(2). Under this provision, “equitable considerations
are relevant in fashioning relief,” Burlington, 471 U. S., at
374, and the court enjoys “broad discretion” in so doing, id.,
at 369. Courts fashioning discretionary equitable relief
under IDEA must consider all relevant factors, including the
appropriate and reasonable level of reimbursement that
should be required. Total reimbursement will not be appro-
priate if the court determines that the cost of the private
education was unreasonable.
Accordingly, we affirm the judgment of the Court of
Appeals.
So ordered.
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HARRIS ». FORKLIFT SYSTEMS, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 92-1168. Argued October 13, 1993—Decided November 9, 1993

Petitioner Harris sued her former employer, respondent Forklift Systems,
Inc., claiming that the conduct of Forklift’s president toward her consti-
tuted “abusive work environment” harassment because of her gender in
violation of Title VII of the Civil Rights Act of 1964. Declaring this to
be “a close case,” the District Court found, among other things, that
Forklift’s president often insulted Harris because of her gender and
often made her the target of unwanted sexual innuendos. However,
the court concluded that the comments in question did not create an
abusive environment because they were not “so severe as to . . . seri-
ously affect [Harris’] psychological well-being” or lead her to “suffe[r]
injury.” The Court of Appeals affirmed.

Held: To be actionable as “abusive work environment” harassment, con-
duct need not “seriously affect [an employee’s] psychological well-being”
or lead the plaintiff to “suffe[r] injury.” Pp. 21-23.

(@) The applicable standard, here reaffirmed, is stated in Meritor Sav-
ings Bank, FSB v. Vinson, 477 U. S. 57: Title VII is violated when the
workplace is permeated with discriminatory behavior that is sufficiently
severe or pervasive to create a discriminatorily hostile or abusive work-
ing environment, id., at 64, 67. This standard requires an objectively
hostile or abusive environment—one that a reasonable person would
find hostile or abusive—as well as the victim’s subjective perception
that the environment is abusive. Pp. 21-22.

(b) Whether an environment is “hostile” or “abusive” can be deter-
mined only by looking at all the circumstances, which may include the
frequency of the discriminatory conduct; its severity; whether it is phys-
ically threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee’s work perform-
ance. The effect on the employee’s psychological well-being is relevant
in determining whether the plaintiff actually found the environment
abusive. But while psychological harm, like any other relevant factor,
may be taken into account, no single factor is required. Pp. 22-23.

(c) Reversal and remand are required because the District Court’s
erroneous application of the incorrect legal standard may well have in-
fluenced its ultimate conclusion that the work environment was not in-
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timidating or abusive to Harris, especially given that the court found
this to be a “close case.” P. 23.

976 F. 2d 733, reversed and remanded.

O’CONNOR, J., delivered the opinion for a unanimous Court. SCALIA, J.,
post, p. 24, and GINSBURG, J., post, p. 25, filed concurring opinions.

Irwin Venick argued the cause for petitioner. With him
on the briefs were Robert Belton and Rebecca L. Brown.

Jeffrey P. Minear argued the cause for the United States
et al. as amici curiae in support of petitioner. With him
on the brief were Acting Solicitor General Bryson, Acting
Assistant Attorney General Turner, Dennis J. Dimsey,
Thomas E. Chandler, Donald R. Livingston, Gwendolyn
Young Reams, and Carolyn L. Wheeler.

Stanley M. Chernauw argued the cause for respondent.
With him on the brief were Paul F. Mickey, Jr., Michael A.
Carvin, and W. Eric Pilsk.*

JUSTICE O’CONNOR delivered the opinion of the Court.

In this case we consider the definition of a diseriminatorily
“abusive work environment” (also known as a “hostile work

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union et al. by Steven R. Shapiro, John A. Powell, and
Lois C. Waldman, for Feminists for Free Expression by Cathy E. Crosson;
for the NAACP Legal Defense and Educational Fund, Inc., et al. by
Elaine R. Jones and Eric Schnapper; for the National Conference of
Women’s Bar Associations et al. by Edith Barnett; for the National Em-
ployment Lawyers Association by Margaret A. Harris, Katherine L. But-
ler, and William J. Smith; for the NOW Legal Defense and Education
Fund et al. by Deborah A. Ellis, Sarah E. Burns, Richard F. Ziegler, and
Shari Siegel; for the Southern States Police Benevolent Association et al.
by J. Michael McGuinness; and for the Women’s Legal Defense Fund et
al. by Carolyn F. Corwin, Judith L. Lichtman, Donna R. Lenhoff, and
Susan Deller Ross.

Robert E. Williams, Douglas S. McDowell, and Ann Elizabeth Rees-
man filed a brief for the Equal Employment Advisory Council as amicus
curiae urging affirmance.

Briefs of amici curiae were filed for the American Psychological Asso-
ciation by Dort S. Bigg; and for the Employment Law Center et al. by
Patricia A. Shiu.
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environment”) under Title VII of the Civil Rights Act of
1964, 78 Stat. 253, as amended, 42 U. S. C. §2000e et seq.
(1988 ed., Supp. III).

I

Teresa Harris worked as a manager at Forklift Systems,
Inc., an equipment rental company, from April 1985 until
October 1987. Charles Hardy was Forklift’s president.

The Magistrate found that, throughout Harris’ time at
Forklift, Hardy often insulted her because of her gender and
often made her the target of unwanted sexual innuendos.
Hardy told Harris on several occasions, in the presence of
other employees, “You're a woman, what do you know” and
“We need a man as the rental manager”; at least once, he
told her she was “a dumb ass woman.” App. to Pet. for
Cert. A-13. Again in front of others, he suggested that the
two of them “go to the Holiday Inn to negotiate [Harris’]
raise.” Id., at A-14. Hardy occasionally asked Harris and
other female employees to get coins from his front pants
pocket. Ibid. He threw objects on the ground in front of
Harris and other women, and asked them to pick the objects
up. Id., at A-14 to A-15. He made sexual innuendos about
Harris’ and other women’s clothing. Id., at A-15.

In mid-August 1987, Harris complained to Hardy about his
conduct. Hardy said he was surprised that Harris was of-
fended, claimed he was only joking, and apologized. Id., at
A-16. He also promised he would stop, and based on this
assurance Harris stayed on the job. Ibid. But in early
September, Hardy began anew: While Harris was arranging
a deal with one of Forklift’s customers, he asked her, again
in front of other employees, “What did you do, promise
the guy . .. some [sex]| Saturday night?” Id., at A-17. On
October 1, Harris collected her paycheck and quit.

Harris then sued Forklift, claiming that Hardy’s conduct
had created an abusive work environment for her because of
her gender. The United States District Court for the Mid-
dle District of Tennessee, adopting the report and recom-
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mendation of the Magistrate, found this to be “a close case,”
1d., at A-31, but held that Hardy’s conduect did not create an
abusive environment. The court found that some of Hardy’s
comments “offended [Harris], and would offend the reason-
able woman,” id., at A-33, but that they were not

“so severe as to be expected to seriously affect [Harris’]
psychological well-being. A reasonable woman man-
ager under like circumstances would have been offended
by Hardy, but his conduct would not have risen to the
level of interfering with that person’s work performance.

“Neither do I believe that [Harris] was subjectively so
offended that she suffered injury .... Although Hardy
may at times have genuinely offended [Harris], I do not
believe that he created a working environment so poi-
soned as to be intimidating or abusive to [Harris].” Id.,
at A-34 to A-35.

In focusing on the employee’s psychological well-being, the
District Court was following Circuit precedent. See Rab-
1due v. Osceola Refining Co., 805 F. 2d 611, 620 (CA6 1986),
cert. denied, 481 U. S. 1041 (1987). The United States Court
of Appeals for the Sixth Circuit affirmed in a brief unpub-
lished decision. Judgt. order reported at 976 F. 2d 733 (1992).

We granted certiorari, 507 U. S. 959 (1993), to resolve a
conflict among the Circuits on whether conduct, to be action-
able as “abusive work environment” harassment (no quid pro
quo harassment issue is present here), must “seriously affect
[an employee’s] psychological well-being” or lead the plaintiff
to “suffe[r] injury.” Compare Rabidue (requiring serious
effect on psychological well-being); Vance v. Southern Bell
Telephone & Telegraph Co., 863 F. 2d 1503, 1510 (CA11 1989)
(same); and Dowmnes v. FAA, 775 F. 2d 288, 292 (CA Fed.
1985) (same), with Ellison v. Brady, 924 F. 2d 872, 877-878
(CA9 1991) (rejecting such a requirement).
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II

Title VII of the Civil Rights Act of 1964 makes it “an un-
lawful employment practice for an employer . . . to discrimi-
nate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or national origin.”
42 U. S.C. §2000e-2(a)(1). As we made clear in Meritor
Savings Bank, FSB v. Vinson, 477 U. S. 57 (1986), this lan-
guage “is not limited to ‘economic’ or ‘tangible’ discrimina-
tion. The phrase ‘terms, conditions, or privileges of employ-
ment’ evinces a congressional intent ‘to strike at the entire
spectrum of disparate treatment of men and women’ in em-
ployment,” which includes requiring people to work in a dis-
criminatorily hostile or abusive environment. Id., at 64,
quoting Los Angeles Dept. of Water and Power v. Manhart,
435 U.S. 702, 707, n. 13 (1978) (some internal quotation
marks omitted). When the workplace is permeated with
“discriminatory intimidation, ridicule, and insult,” 477 U. S.,
at 65, that is “sufficiently severe or pervasive to alter the
conditions of the victim’s employment and create an abusive
working environment,” id., at 67 (internal brackets and quo-
tation marks omitted), Title VII is violated.

This standard, which we reaffirm today, takes a middle
path between making actionable any conduct that is merely
offensive and requiring the conduct to cause a tangible psy-
chological injury. As we pointed out in Meritor, “mere ut-
terance of an . . . epithet which engenders offensive feelings
in a employee,” ibid. (internal quotation marks omitted) does
not sufficiently affect the conditions of employment to impli-
cate Title VII. Conduct that is not severe or pervasive
enough to create an objectively hostile or abusive work envi-
ronment—an environment that a reasonable person would
find hostile or abusive—is beyond Title VII's purview. Like-
wise, if the vietim does not subjectively perceive the environ-
ment to be abusive, the conduct has not actually altered the
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conditions of the victim’s employment, and there is no Title
VII violation.

But Title VII comes into play before the harassing conduct
leads to a nervous breakdown. A discriminatorily abusive
work environment, even one that does not seriously affect
employees’ psychological well-being, can and often will
detract from employees’ job performance, discourage em-
ployees from remaining on the job, or keep them from advanc-
ing in their careers. Moreover, even without regard to
these tangible effects, the very fact that the discriminatory
conduct was so severe or pervasive that it created a work
environment abusive to employees because of their race,
gender, religion, or national origin offends Title VII’s broad
rule of workplace equality. The appalling conduct alleged
in Meritor, and the reference in that case to environments
“‘so heavily polluted with discrimination as to destroy com-
pletely the emotional and psychological stability of minority
group workers,”” id., at 66, quoting Rogers v. EEOC, 454
F. 2d 234, 238 (CA5 1971), cert. denied, 406 U. S. 957 (1972),
merely present some especially egregious examples of
harassment. They do not mark the boundary of what is
actionable.

We therefore believe the District Court erred in relying
on whether the conduct “seriously affect[ed] plaintiff’s psy-
chological well-being” or led her to “suffe[r] injury.” Such
an inquiry may needlessly focus the factfinder’s attention on
concrete psychological harm, an element Title VII does not
require. Certainly Title VII bars conduct that would seri-
ously affect a reasonable person’s psychological well-being,
but the statute is not limited to such conduct. So long as
the environment would reasonably be perceived, and is per-
ceived, as hostile or abusive, Meritor, supra, at 67, there is
no need for it also to be psychologically injurious.

This is not, and by its nature cannot be, a mathematically
precise test. We need not answer today all the potential
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questions it raises, nor specifically address the Equal Em-
ployment Opportunity Commission’s new regulations on
this subject, see 58 Fed. Reg. 51266 (1993) (proposed 29
CFR §§1609.1, 1609.2); see also 29 CFR §1604.11 (1993).
But we can say that whether an environment is “hostile”
or “abusive” can be determined only by looking at all the
circumstances. These may include the frequency of the
diseriminatory conduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance;
and whether it unreasonably interferes with an employee’s
work performance. The effect on the employee’s psycholog-
ical well-being is, of course, relevant to determining whether
the plaintiff actually found the environment abusive. But
while psychological harm, like any other relevant factor, may
be taken into account, no single factor is required.

11

Forklift, while conceding that a requirement that the con-
duct seriously affect psychological well-being is unfounded,
argues that the District Court nonetheless correctly applied
the Meritor standard. We disagree. Though the District
Court did conclude that the work environment was not “in-
timidating or abusive to [Harris],” App. to Pet. for Cert.
A-35, it did so only after finding that the conduct was not
“so severe as to be expected to seriously affect plaintiff’s
psychological well-being,” id., at A-34, and that Harris was
not “subjectively so offended that she suffered injury,” ibd.
The District Court’s application of these incorrect standards
may well have influenced its ultimate conclusion, especially
given that the court found this to be a “close case,” id., at
A-31.

We therefore reverse the judgment of the Court of Ap-
peals, and remand the case for further proceedings consist-
ent with this opinion.

So ordered.
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JUSTICE SCALIA, concurring.

Meritor Savings Bank, FSB v. Vinson, 477 U. S. 57 (1986),
held that Title VII prohibits sexual harassment that takes
the form of a hostile work environment. The Court stated
that sexual harassment is actionable if it is “sufficiently se-
vere or pervasive ‘to alter the conditions of [the victim’s]
employment and create an abusive working environment.’”
Id., at 67 (quoting Henson v. Dundee, 682 F. 2d 897, 904
(CA11 1982)). Today’s opinion elaborates that the chal-
lenged conduct must be severe or pervasive enough “to cre-
ate an objectively hostile or abusive work environment—an
environment that a reasonable person would find hostile or
abusive.” Ante, at 21.

“Abusive” (or “hostile,” which in this context I take to
mean the same thing) does not seem to me a very clear
standard—and I do not think clarity is at all increased by
adding the adverb “objectively” or by appealing to a “reason-
able person[’s]” notion of what the vague word means. To-
day’s opinion does list a number of factors that contribute to
abusiveness, see ante, at 23, but since it neither says how
much of each is necessary (an impossible task) nor identifies
any single factor as determinative, it thereby adds little cer-
titude. As a practical matter, today’s holding lets virtually
unguided juries decide whether sex-related conduct engaged
in (or permitted by) an employer is egregious enough to war-
rant an award of damages. One might say that what consti-
tutes “negligence” (a traditional jury question) is not much
more clear and certain than what constitutes “abusiveness.”
Perhaps so. But the class of plaintiffs seeking to recover
for negligence is limited to those who have suffered harm,
whereas under this statute “abusiveness” is to be the test of
whether legal harm has been suffered, opening more expan-
sive vistas of litigation.

Be that as it may, I know of no alternative to the course
the Court today has taken. One of the factors mentioned in
the Court’s nonexhaustive list—whether the conduct unrea-
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sonably interferes with an employee’s work performance—
would, if it were made an absolute test, provide greater guid-
ance to juries and employers. But I see no basis for such a
limitation in the language of the statute. Accepting Meri-
tor’s interpretation of the term “conditions of employment”
as the law, the test is not whether work has been impaired,
but whether working conditions have been discriminatorily
altered. I know of no test more faithful to the inherently
vague statutory language than the one the Court today
adopts. For these reasons, I join the opinion of the Court.

JUSTICE GINSBURG, concurring.

Today the Court reaffirms the holding of Meritor Savings
Bank, FSB v. Vinson, 477 U. S. 57, 66 (1986): “[A] plaintiff
may establish a violation of Title VII by proving that dis-
crimination based on sex has created a hostile or abusive
work environment.” The critical issue, Title VII’s text indi-
cates, is whether members of one sex are exposed to disad-
vantageous terms or conditions of employment to which
members of the other sex are not exposed. See 42 U. S. C.
§2000e-2(a)(1) (declaring that it is unlawful to discriminate
with respect to, inter alia, “terms” or “conditions” of em-
ployment). As the Equal Employment Opportunity Com-
mission emphasized, see Brief for United States and Equal
Employment Opportunity Commission as Amici Curiae
9-14, the adjudicator’s inquiry should center, dominantly, on
whether the discriminatory conduct has unreasonably inter-
fered with the plaintiff’s work performance. To show such
interference, “the plaintiff need not prove that his or her
tangible productivity has declined as a result of the harass-
ment.” Davis v. Monsanto Chemical Co., 858 F. 2d 345, 349
(CA6 1988). It suffices to prove that a reasonable person
subjected to the disecriminatory conduct would find, as the
plaintiff did, that the harassment so altered working condi-
tions as to “ma[k]e it more difficult to do the job.” See ibid.
Dawvis concerned race-based discrimination, but that differ-
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ence does not alter the analysis; except in the rare case in
which a bona fide occupational qualification is shown, see Au-
tomobile Workers v. Johmson Controls, Inc., 499 U. S. 187,
200-207 (1991) (construing 42 U. S. C. §2000e-2(e)(1)), Title
VII declares discriminatory practices based on race, gender,
religion, or national origin equally unlawful.*

The Court’s opinion, which I join, seems to me in harmony
with the view expressed in this concurring statement.

*Indeed, even under the Court’s equal protection jurisprudence, which
requires “an exceedingly persuasive justification” for a gender-based clas-
sification, Kirchberg v. Feenstra, 450 U. S. 455, 461 (1981) (internal quota-
tion marks omitted), it remains an open question whether “classifications
based upon gender are inherently suspect.” See Mississippi Univ. for
Women v. Hogan, 458 U. S. 718, 724, and n. 9 (1982).
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IZUMI SEIMITSU KOGYO KABUSHIKI KAISHA .
U.S. PHILIPS CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FEDERAL CIRCUIT

No. 92-1123. Argued October 12, 1993—Decided November 30, 1993

Petitioner Izumi Seimitsu Kogyo Kabushiki Kaisha was a party at the first
trial in an action brought against it and respondent Windmere Corpora-
tion by respondent U. S. Philips Corporation, but was not a party to the
second trial, in which Windmere prevailed. While the judgments from
the second trial were on appeal, respondents reached a settlement and
filed a joint motion to vacate the District Court’s judgments. Izumi’s
motion to intervene in the appeal for purposes of opposing vacatur was
denied by the Court of Appeals on the ground that Izumi was not a
party to the action, and the court went on to find that vacatur was
appropriate.

Held: The writ of certiorari is dismissed as improvidently granted. The
single question Izumi presented to this Court for review is whether the
courts of appeals should routinely vacate district court final judgments
at the parties’ request when cases are settled on appeal. However, in
order to reach this question, the Court would have to address a question
not raised by Izumi until its brief on the merits: whether the Court of
Appeals improperly denied Izumi’s motion to intervene. Since the lat-
ter question was neither presented in the petition for certiorari nor
fairly included in the question that was presented, as required by this
Court’s Rule 14.1, it can be considered only if the Court deems this to be
an exceptional case. The case bears scant resemblance to those cases
in which the Court has made exceptions to the Rule’s provisions, for it
is unlikely that any new principle of law would be enunciated should
review be undertaken. Moreover, faithful application of the Rule helps
ensure that the Court is not tempted to engage in ill-considered deci-
sions of relatively factbound issues not presented in the petition in order
to reach the question on which certiorari was actually granted. It also
informs those seeking review that the Court strongly disapproves the
practice of smuggling additional questions into a case after certiorari
is granted.

Certiorari dismissed. Reported below: 971 F. 2d 728.
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Herbert H. Mintz argued the cause for petitioner. With
him on the briefs were Robert D. Litowitz, Jean Burke
Fordis, David S. Forman, and William L. Androlia.

Garrard R. Beeney argued the cause for respondents.
With him on the brief were William E. Willis, John L.
Hardiman, Sheldon Karon, and Paul M. Dodyk.

Thomas G. Hungar argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were Acting Solicitor General Bryson, Acting Assistant At-
torney General Schiffer, Acting Deputy Solicitor General
Kneedler, Leonard Schaitman, and John P. Schnitker.*

PER CURIAM.

In order to reach the merits of this case, we would have
to address a question that was neither presented in the peti-
tion for certiorari nor fairly included in the one question that
was presented. Because we will consider questions not
raised in the petition only in the most exceptional cases, and
because we conclude this is not such a case, we dismiss the
writ of certiorari as improvidently granted.

Petitioner was named as a defendant, along with respond-
ent Windmere Corporation, in an action brought by respond-
ent U. S. Philips Corporation in the District Court for the
Southern District of Florida claiming that the defendants
had infringed Philips’ patent rights and engaged in unfair
trade competition. Windmere counterclaimed for antitrust
violations. At the first trial of the action, judgment was en-
tered on a jury verdict for Philips on its patent infringement
claim, and neither Izumi nor Windmere appealed. Philips
also prevailed on Windmere’s antitrust counterclaim, and the
District Court ordered a new trial on the unfair competition

*Briefs of amici curiae urging reversal were filed for Sears Roebuck &
Co. by Roger D. Greer and Kara F. Cenar; and for Trial Lawyers for Public
Justice by Jill E. Fisch and Arthur H. Bryant.

Jay M. Smyser filed a brief for the Product Liability Advisory Council,
Inc., as amicus curiae urging affirmance.
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claim. On Windmere’s interlocutory appeal, the United
States Court of Appeals for the Federal Circuit reversed the
judgment on the antitrust counterclaim and remanded the
case for a new trial. U. S. Philips Corp. v. Windmere Corp.,
861 F. 2d 695 (CA Fed. 1988), cert. denied, 490 U. S. 1068
(1989). Izumi took no further part in the litigation.

A second jury found in favor of Windmere both on Philips’
unfair competition claim and on Windmere’s antitrust coun-
terclaim, and judgment was entered in favor of Windmere
on the latter for more than $89 million. Philips appealed
both judgments to the Federal Circuit. Before the Court of
Appeals decided the case, however, Windmere and Philips
reached a settlement wherein Philips agreed to pay Wind-
mere $57 million. Windmere and Philips also agreed jointly
to request the Court of Appeals to vacate the District
Court’s judgments, although the settlement was not condi-
tioned on the Federal Circuit granting the vacatur motion.
After Windmere and Philips filed their joint motion to va-
cate, petitioner sought to intervene on appeal for purposes
of opposing vacatur.

The Court of Appeals denied Izumi’s motion to intervene.
U. S. Philips Corp. v. Windmere Corp., 971 F. 2d 728, 730-731
(CA Fed. 1992). It reasoned that Izumi was not a party to
the second trial, and that its financial support of Windmere’s
litigation as an indemnitor was not sufficient to confer party
status. The Court of Appeals also concluded that Izumi’s
interest in preserving the judgment for collateral estoppel
purposes was insufficient to provide standing.! Ibid. The
Court of Appeals proceeded to review the vacatur motion
and concluded that, because the settlement included all the
parties to the appeal, vacatur was appropriate. Id., at 731.

Title 28 U. S. C. §1254(1) provides, in relevant part:

! Petitioner hoped to preserve the judgment for use in a suit brought by
Philips against Sears and Izumi in the United States District Court for
the Northern District of Illinois. As with Windmere, Izumi has agreed
to indemnify Sears’ litigation expenses.



30 IZUMI SEIMITSU KOGYO KABUSHIKI KAISHA ».
U. S. PHILIPS CORP.

Per Curiam

“Cases in the courts of appeals may be reviewed by
the Supreme Court . . .

“(1) [Bly writ of certiorari granted upon the petition
of any party to any civil or criminal case, before or after
rendition of judgment or decree.” (Emphasis added.)

Because the Court of Appeals denied petitioner’s motion for
intervention, Izumi is not a party to this particular civil case.
One who has been denied the right to intervene in a case in
a court of appeals may petition for certiorari to review that
ruling, Automobile Workers v. Scofield, 382 U. S. 205, 208—
209 (1965), but Izumi presented no such question in its peti-
tion for certiorari. It presented a single question for our
review: “Should the United States Courts of Appeals rou-
tinely vacate district court final judgments at the parties’
request when cases are settled while on appeal?” Because
this question has divided the Courts of Appeals,> we granted
certiorari. 507 U.S. 907 (1993). In its brief on the merits,
petitioner added the following to its list of questions pre-
sented: “Whether the court of appeals should have permitted
Petitioner to oppose Respondents’ motion to vacate the dis-
trict court judgment.”

This Court’s Rule 14.1(a) provides, in relevant part: “The
statement of any question presented [in a petition for certio-
rari] will be deemed to comprise every subsidiary question
fairly included therein. Only the questions set forth in the
petition, or fairly included therein, will be considered by the

2Like the Federal Circuit, the Second Circuit will generally grant mo-
tions to vacate when parties settle on appeal. See Nestle Co. v. Chester’s
Market, Inc., 756 F. 2d 280, 282-284 (CA2 1985). The Third, District of
Columbia, and Seventh Circuits will generally deny such motions. See
Clarendon Ltd. v. Nu-West Industries, Inc., 936 F. 2d 127 (CA3 1991); In
re United States, 927 F. 2d 626 (CADC 1991); In re Memorial Hospital of
Towa County, Inc., 862 F. 2d 1299 (CA7 1988). The Ninth Circuit requires
district courts to balance “the competing values of finality of judgment
and right to relitigation of unreviewed disputes.” Ringsby Truck Lines,
Inc. v. Western Conference of Teamsters, 686 F. 2d 720, 722 (1982).
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Court.”® Unless we can conclude that the question of the
denial of petitioner’s motion to intervene in the Court of Ap-
peals was “fairly included” in the question relating to the
vacatur of final judgments at the parties’ request, Rule 14.1
would prevent us from reaching it.

It seems clear that a challenge to the Federal Circuit’s
denial of petitioner’s motion to intervene is not “subsidiary”
to the question on which we granted certiorari. On the con-
trary, it is akin to a question regarding a party’s standing,*
which we have described as a “threshold inquiry” that “‘in
no way depends on the merits’” of the case. Whitmore v.
Arkansas, 495 U. S. 149, 155 (1990) (quoting Warth v. Seldin,
422 U. S. 490, 500 (1975)).

We also believe that the question is not “fairly included”
in the question presented for our review.” A question which
is merely “complementary” or “related” to the question pre-
sented in the petition for certiorari is not “‘fairly included

3The initial version of this Rule, promulgated in 1954, stated: “The
statement of a question presented will be deemed to include every subsid-
iary question fairly comprised therein. Only the questions set forth in
the petition or fairly comprised therein will be considered by the court.”
Rule 23.1(c), Rules of the Supreme Court of the United States, 346 U. S.
951, 972 (1954). The current version dates back to 1980, when we
amended the Rules. The 1980 changes in syntax obviously did not alter
the substance of the Rule.

4The Court of Appeals actually dismissed Izumi’s motion in terms of
standing, concluding that Izumi did “not have standing to oppose the joint
motion.” U. S. Philips Corp. v. Windmere Corp., 971 F. 2d 728, 731 (CA
Fed. 1992).

5We note that the fact that the parties devoted a portion of their merits
briefs to the intervention issue does not bring that question properly be-
fore us. Radzanower v. Touche Ross & Co., 426 U. S. 148, 151, n. 3 (1976).
Nor does “[t]he fact that the issue was mentioned in argument . . . bring
the question properly before us.” Mazer v. Stein, 347 U. S. 201, 206, n. 5
(1954). Contrary to the dissent’s suggestion, see post, at 35-36, the fact
that Tzumi discussed this issue in the text of its petition for certiorari does
not bring it before us. Rule 14.1(a) requires that a subsidiary question
be fairly included in the question presented for our review.
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therein.”” Yee v. Escondido, 503 U.S. 519, 537 (1992).
Thus, in Yee, we concluded that the question whether an or-
dinance effected a physical taking did not include the related
question of whether it effected a regulatory taking. Ibid.
Whether petitioner should have been granted leave to inter-
vene below is quite distinct, both analytically and factually,
from the question whether the Court of Appeals should va-
cate judgments where the parties have so stipulated. The
questions are even less related or complementary to one an-
other than were the questions in Yee.

The intervention question being neither presented as a
question in the petition for certiorari nor fairly included
therein, “Rule 14.1(a) accordingly creates a heavy presump-
tion against our consideration” of that issue. Ibid. Rule
14.1(a), of course, is prudential; it “does not limit our power
to decide important questions not raised by the parties.”
Blonder-Tongue Laboratories, Inc. v. University of Ill.
Foundation, 402 U. S. 313, 320, n. 6 (1971). A prudential
rule, however, is more than a precatory admonition. As we
have stated on numerous occasions, we will disregard Rule
14.1(a) and consider issues not raised in the petition “‘only
in the most exceptional cases.”” Yee, supra, at 535 (quoting
Stone v. Powell, 428 U. S. 465, 481, n. 15 (1976)); see also
Berkemer v. McCarty, 468 U. S. 420, 443, n. 38 (1984) (“Ab-
sent unusual circumstances, . . . we are chary of considering
issues not presented in petitions for certiorari”).t

SEven before the first version of the current Rule 14.1(a) was adopted,
we indicated our unwillingness to decide issues not presented in petitions
for certiorari. As we stated in General Talking Pictures Corp. v. West-
ern Electric Co., 304 U. S. 175, 179 (1938): “One having obtained a writ of
certiorari to review specified questions is not entitled here to obtain deci-
sion on any other issue.” And as Justice Jackson stated, writing for a
plurality in Irvine v. California, 347 U. S. 128, 129-130 (1954): “We disap-
prove the practice of smuggling additional questions into a case after we
grant certiorari. The issues here are fixed by the petition unless we limit
the grant, as frequently we do to avoid settled, frivolous or state law
questions.”
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We have made exceptions to Rule 14.1(a) in cases where
we have overruled one of our prior decisions even though
neither party requested it. See, e.g., Blonder-Tongue,
supra, at 319-321. We have also decided a case on noncon-
stitutional grounds even though the petition for certiorari
presented only a constitutional question. See, e. g., Boynton
v. Virginia, 364 U. S. 454, 457 (1960); Neese v. Southern R.
Co., 350 U. S. 77, 78 (1955). 'We must also notice the possible
absence of jurisdiction because we are obligated to do so
even when the issue is not raised by a party. See, e. g., Lake
Country Estates, Inc. v. Tahoe Regional Planning Agency,
440 U. S. 391, 398 (1979); Liberty Mut. Ins. Co. v. Wetzel, 424
U. S. 737, 740 (1976). And we may, pursuant to this Court’s
Rule 24.1(a), “consider a plain error not among the questions
presented but evident from the record and otherwise within
[our] jurisdiction to decide.” See, e. g., Wood v. Georgia, 450
U. S. 261, 265, n. 5 (1981); see generally R. Stern, E. Gress-
man, & S. Shapiro, Supreme Court Practice §6.26 (6th ed.
1986) (discussing Rule 14.1(a) and its exceptions).

The present case bears scant resemblance to those cited
above in which we have made exceptions to the provisions
of Rule 14.1. While the decision on any particular motion
to intervene may be a difficult one, it is always to some ex-
tent bound up in the facts of the particular case. Should
we undertake to review the Court of Appeals’ decision on
intervention, it is unlikely that any new principle of law
would be enunciated, as is evident from the briefs of the par-
ties on this question. As we said in Yee, Rule 14.1(a) helps
us “[tlo use our resources most efficiently” by highlighting
those cases “that will enable us to resolve particularly im-
portant questions.” 503 U.S., at 536. The Court of Ap-
peals’ disposition of petitioner’s motion to intervene is simply
not such a question.”

"JUSTICE STEVENS in dissent urges that our disposition of United States
v. Williams, 504 U. S. 36 (1992), provides authority for reaching the mer-
its of this case. We disagree. There we applied a different prudential
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Should we disregard the Rule here, there would also be a
natural tendency—to be consciously resisted, of course—to
reverse the holding of the Court of Appeals on the interven-
tion question in order that we could address the merits of
the question on which we actually granted certiorari; other-
wise, we would have devoted our efforts solely to addressing
a relatively factbound issue which does not meet the stand-
ards that guide the exercise of our certiorari jurisdiction.
Our faithful application of Rule 14.1(a) thus helps ensure that
we are not tempted to engage in ill-considered decisions of
questions not presented in the petition. Faithful application
will also inform those who seek review here that we continue
to strongly “disapprove the practice of smuggling additional
questions into a case after we grant certiorari.” Irvine v.
California, 347 U. S. 128, 129 (1954) (plurality opinion).

Izumi was not a party to the appeal below, and the Court
of Appeals denied its motion to intervene there. Because
we decline to review the propriety of the Court of Appeals’
denial of intervention, petitioner lacks standing under
§1254(1) to seek review of the question presented in the
petition for certiorari. The writ of certiorari is therefore
dismissed as improvidently granted.

It is so ordered.

JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins,
dissenting.

When both parties to a case pending on appeal ask the
appellate court to vacate the judgment entered by the trial
court because they have settled their differences, should the
court routinely take that action without first considering its
effect on third parties? Subsumed within that question is
the related question whether an affected third party should

rule—the one which precludes our review of an issue that “was not
pressed or passed upon below.” Id., at 41 (internal quotation marks omit-
ted). Because the issue there had been passed upon by the lower court,
see id., at 39, we reviewed it.
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be allowed to intervene to object to the vacation of the judg-
ment. In this case the Court of Appeals for the Federal
Circuit answered both of those questions incorrectly.

Petitioner Izumi manufactures electric razors in Japan
that it sells to American distributors, including Windmere
and Sears Roebuck. It has indemnified those distributors
against liability for patent or trade dress infringement. Re-
spondent Philips is a competitor that has been engaged in
protracted litigation with Izumi’s distributors. In a case
filed by respondent in the Southern District of Florida, the
trial court entered a judgment dismissing respondent’s trade
dress claims and awarding Windmere $89,644,257 plus attor-
ney’s fees, interest, and costs on an antitrust counterclaim.
In a second case filed by respondent in the Northern District
of Illinois, the District Court held that the Florida judgment
collaterally estopped respondent from pursuing certain
claims against Sears. Thereafter, respondent and Wind-
mere settled their differences on terms that included a pay-
ment to Windmere of $57 million and Windmere’s agreement
to join in a motion to vacate the Florida judgment.

Izumi was not a party to the settlement. Promptly after
the settling parties filed their motion in the Federal Circuit,
Izumi tried to object to the vacation of the Florida judgment.
The court denied the motion on the ground that Izumi lacked
standing, because it was not a party and its interest was
insufficient to support intervention. The court then granted
the motion to vacate. When that action was brought to the
attention of the District Court in Illinois, it reinstated claims
against Izumi’s indemnitee (Sears).

Izumi filed a petition for certiorari presenting a single
question.! The petition itself devoted an entire section to
refuting the Federal Circuit’s argument that Izumi’s interest

1“Should the United States Court of Appeals routinely vacate district
court final judgments at the parties’ request when cases are settled while
on appeal?” Pet. for Cert. i.
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was too insignificant to justify intervention.? In its brief in
opposition, respondent argued that the intervention issue
was not properly raised.? After consideration of respond-
ent’s arguments, we nevertheless decided to grant certiorari.
We might, of course, have expressly directed the parties to
argue the two questions separately, but it is now apparent
that such direction was unnecessary because their briefs on
the merits canvassed both issues.

The question whether Izumi should have been allowed to
intervene in the Court of Appeals is a “subsidiary question
fairly included” in the question presented, Rule 14.1(a), be-
cause the answer to the intervention question depends on the
validity of the practice of routinely granting settling parties’
motions to vacate trial court judgments. For if that routine
practice is proper, then there is no point in allowing inter-
vention. On the other hand, if vacation should ever be de-
nied because of the potential impact on third-party interests,
it was error to deny intervention in this case.* If routine
vacation is improper, the Court of Appeals’ reasons for deny-
ing intervention were clearly insufficient. Izumi obviously
had a stake in the outcome of the motion, because the vaca-
tion of the Florida judgment significantly increased the po-
tential liability and litigation expenses of its indemnitee.
The fact that Izumi was not a formal party to the case before
it sought to intervene is irrelevant because the very purpose
of intervention is to acquire the status of a party.

2The substantive portion of Izumi’s petition for certiorari was divided
into four lettered sections. In the fourth, section D, petitioner argued
that the prospect of relitigation in Illinois and Izumi’s interest in the judg-
ment against Windmere gave it “an immediate and direct interest in chal-
lenging the propriety of granting vacatur following settlement,” and
therefore that “Izumi was entitled to intervene in the appeal for the pur-
poses of opposing vacatur.” Pet. for Cert. 14, 15.

3 Brief in Opposition 2, 4-5.

4See National Union Fire Ins. Co. of Pittsburgh v. Seafirst Corp., 891
F. 2d 762, 764 (CA9 1989) (intervention granted to allow nonparty to chal-
lenge vacation of judgment).
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Even if I were to concede that the intervention question
is not “fairly included” in the question presented, I would
still think it inappropriate to dismiss the writ of certiorari
as improvidently granted. In view of the fact that peti-
tioner raised and discussed the issue in its petition for certio-
rari, the Court’s decision today rests purely on the technical-
ity that the petition failed to frame a separate question to
introduce this argument. Given the Court’s occasional prac-
tice of ordering parties to address questions they have not
raised,’ it is ironic that the omission in this case should be
given critical weight. Indeed, the Court’s decision punishes
this technical error much more severely than it has ever pun-
ished similar violations. Until today, the Court had never
dismissed a case because of a violation of Rule 14.1(a) or its
predecessors.’

To justify its decision, the majority quotes Yee v. Escon-
dido, 503 U.S. 519 (1992), for the proposition that Rule
14.1(a), although prudential, is disregarded “‘“only in the
most exceptional cases,”’”" ante, at 32. But the majority
omits the very next words, which explain that it is proper to

5 Christianson v. Colt Industries Operating Corp., 484 U. 8. 985 (1987)
(directing parties to brief and argue jurisdictional question); Eisen v. Car-
lisle & Jacquelin, 414 U. S. 908 (1973) (same); Payne v. Tennessee, 498
U. S. 1076 (1991); Patterson v. McLean Credit Union, 485 U. S. 617 (1988).

SRule 14.1(a) itself dates only to 1990, but the 1990 revisions merely
renumbered a rule which has not substantially changed since 1954. Rule
21.1(a) (1980) (identical language to present rule); Rule 23.1(c) (1954)
(“Only the questions set forth in the petition or fairly comprised therein
will be considered by the court”). The Court never dismissed certiorari
under either of these earlier rules. Even under the harsher rule that
governed between 1939 and 1954, which allowed consideration only of
“questions specifically brought forward by the petition,” the Court never
sanctioned violations with dismissal of certiorari as improvidently
granted. Rule 38.2 (1939).

"The Court also notes that jurisdictional questions are a traditional ex-
ception to the rule that an issue must fall under a question presented,
ante, at 33, but the Court fails to recognize that the issue here—the propri-
ety of intervention—is jurisdictional and thus falls within that exception.
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set aside the rule “where reasons of urgency or of economy
suggest the need to address the unpresented question.” 503
U.S., at 535 (1992) (emphasis added). Judicial economy is
not served by invoking prudential rules “after we have
granted certiorari and the case has received plenary con-
sideration on the merits. Our decision to grant certiorari
represents a commitment of scarce judicial resources with a
view to deciding the merits of one or more of the questions
presented in the petition.” Oklahoma City v. Tuttle, 471
U. S. 808, 815-816 (1985) (emphasis in original). See also
Canton v. Harris, 489 U. S. 378, 384 (1989). The Court re-
cently used stronger language when it refused to dismiss a
case on prudential grounds raised and rejected in the process
of granting certiorari. The majority noted that the dissent

“proposes that—after briefing, argument, and full con-
sideration of the issue by all the Justices of this Court—
we now decline to entertain this petition for the same
reason we originally rejected it, and that we dismiss it
as improvidently granted. That would be improvident
indeed. Our grant of certiorari was entirely in accord
with our traditional practice, though even if it were not
it would be imprudent (since there is no doubt that we
have jurisdiction to entertain the case) to reverse course
at this late stage.” United States v. Williams, 504 U. S.
36, 40 (1992).%

8The majority notes that Williams concerned a different prudential
rule—the one which precludes review of an issue that “‘was not pressed
or passed upon below’”—but fails to provide any reason why violation of
that rule should be forgiven more easily than violation of Rule 14.1(a).
Ante, at 34, n. 7. If anything, one might think that the Court should be
more reluctant to waive the rule requiring presentation of the issue below,
because it ensures the adequate development of the record and protects
the Court from deciding questions that could have been resolved by the
lower courts. In addition, although the majority claims that the rule was
satisfied “because the issue there had been passed upon by the lower
court,” it fails to note that part of the reason the rule was deemed to be
satisfied was that the party had raised and the Court of Appeals had de-
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Our opinion in Yee explains why Rule 14.1(a) ordinarily
bars consideration of unpresented questions. First, the rule
provides notice and prevents surprise, thus ensuring full
briefing; second, the rule allows the Court to select only
cases which present important questions and to focus its
attention on those questions. Yee, 503 U.S., at 535-536.
Neither reason applies here. There was no surprise, be-
cause the intervention issue was raised in the petition for
certiorari and in petitioner’s opening brief, and respondent
argued the propriety of denying intervention at every oppor-
tunity. Nor did failure to use the word “intervention” in the
“Question Presented” section of the petition for certiorari
interfere with the efficient selection of cases for plenary re-
view, since the Court was fully aware that the issue needed
to be resolved in order to reach the vacation issue. It is not
surprising that Yee’s explanation of Rule 14.1(a) does not fit
the circumstances of this case, because Rule 14.1(a) was
never intended to provide the basis for dismissal, and, before
today, was never used for that purpose.’

The Court today suggests an additional argument for
strict enforcement of Rule 14.1(a), that “there would also be
a natural tendency—to be consciously resisted, of course—to
reverse the holding of the Court of Appeals on the interven-
tion question in order that we could address the merits of the
question on which we actually granted certiorari.” Ante, at
34. Reliance on such a flimsy argument underestimates the
character and the quality of the Court’s decisional processes.
Moreover, this argument overlooks the fact that the Court

cided the issue in another case. 504 U. S., at 43-45. In this case, a com-
parable response to the prudential rule precluding review of the issue not
expressly mentioned in the “question presented” would simply note that
the intervention issue was discussed in another section of the certiorari
petition. Most importantly, the majority misses the point of the passage
quoted from Williams. The majority in that case noted that “even if”
the prudential rule were violated, “it would be imprudent . . . to reverse
course at this late stage.” Id., at 40.
9See n. 6, supra.



40 IZUMI SEIMITSU KOGYO KABUSHIKI KAISHA ».
U. S. PHILIPS CORP.

STEVENS, J., dissenting

was aware of that temptation at the time certiorari was
granted. Nothing has changed since then to suggest dis-
missal is now more appropriate.

On the merits, I am persuaded that the Federal Circuit’s
routine practice is as objectionable as the practice we re-
cently condemned in Cardinal Chemical Co. v. Morton Inter-
national, Inc., 508 U. S. 83 (1993).1° While it is appropriate
to vacate a judgment when mootness deprives the appellant
of an opportunity for review, United States v. Munsingwear,
Inc., 340 U. S. 36 (1950), that justification does not apply to
mootness achieved by purchase. Judicial precedents are
presumptively correct and valuable to the legal community
as a whole. They are not merely the property of private
litigants and should stand unless a court concludes that the
public interest would be served by a vacatur.

Respondent argues that a policy of routinely vacating
judgments whenever both parties so request will encourage
settlement. It will, of course, affect the terms of some set-
tlements negotiated while cases are pending on appeal, but
there is no evidence that the number of settlements will be
appreciably increased by such a policy. Indeed, the experi-
ence in California demonstrates that the contrary may well
be true.!! Moreover, the facts of this case indicate that any

©Tn Cardinal Chemical we held the Federal Circuit should discontinue
its practice of routinely vacating as moot declaratory judgments of patent
validity upon affirmance of a finding that the patent had not been
infringed.

11 Barnett, Making Decisions Disappear: Depublication and Stipulated
Reversal in the California Supreme Court, 26 Loyola (ILA) L. Rev. 1033,
1073 (1993). In the years before the California Supreme Court endorsed
routine vacation of judgments on settlement, there was a natural experi-
ment in the California courts of appeals. While most courts routinely
granted vacation, Division One of the Fourth Appellate District never did.
Comparison of the rates of settlement in that court and the rest of the
California appellate courts suggests that the denial of vacation did not
discourage settlement. In fact, the rate of settlement in Division One of
the Fourth Appellate District was twice as high as that in other appel-
late courts.
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benefit in the form of saving work for the appellate court
will probably be offset by the added burdens imposed on trial
courts in later proceedings. On the other hand, it seems
evident that a regular practice of denying these motions un-
less supported by a showing of special circumstances will
create added pressure to settle in advance of trial. The pub-
lic interest in preserving the work product of the judicial
system should always at least be weighed in the balance be-
fore such a motion is granted. I would therefore reverse
the judgment of the Court of Appeals.
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Per Curiam

CAVANAUGH, EXECUTIVE DIRECTOR, SOUTH
CAROLINA DEPARTMENT OF PROBATION,
PAROLE, AND PARDON SERVICES,

ET AL. v. ROLLER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 92-1510. Argued November 8, 1993—Decided November 30, 1993
Certiorari dismissed. Reported below: 984 F. 2d 120.

Carl N. Lundberg argued the cause for petitioners. With
him on the briefs were T. Travis Medlock, Attorney General
of South Carolina, and Edwin W. Evans, Chief Deputy Attor-
ney General.

W. Gaston Fairey, by appointment of the Court, 509 U. S.
920, argued the cause and filed a brief for respondent.

PER CURIAM.

The writ of certiorari is dismissed as improvidently
granted.
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UNITED STATES ». JAMES DANIEL GOOD REAL
PROPERTY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 92-1180. Argued October 6, 1993—Decided December 13, 1993

Four and one-half years after police found drugs and drug paraphernalia
in claimant Good’s home and he pleaded guilty to promoting a harmful
drug in violation of Hawaii law, the United States filed an in rem action
in the Federal District Court, seeking forfeiture of his house and land,
under 21 U. S. C. §881(a)(7), on the ground that the property had been
used to commit or facilitate the commission of a federal drug offense.
Following an ex parte proceeding, a Magistrate Judge issued a warrant
authorizing the property’s seizure, and the Government seized the prop-
erty without prior notice to Good or an adversary proceeding. In his
claim for the property and answer to the Government’s complaint, Good
asserted that he was deprived of his property without due process
of law and that the action was invalid because it had not been timely
commenced. The District Court ordered that the property be forfeited,
but the Court of Appeals reversed. It held that the seizure without
prior notice and a hearing violated the Due Process Clause, and re-
manded the case for a determination whether the action, although filed
within the 5-year period provided by 19 U.S. C. §1621, was untimely
because the Government failed to follow the internal notification and
reporting requirements of §§ 1602-1604.

Held:

1. Absent exigent circumstances, the Due Process Clause requires the
Government to afford notice and a meaningful opportunity to be heard
before seizing real property subject to civil forfeiture. Pp. 48-62.

(@) The seizure of Good’s property implicates two “‘explicit textual
source[s] of constitutional protection,”” the Fourth Amendment and the
Fifth. Soldal v. Cook County, 506 U.S. 56, 70. While the Fourth
Amendment places limits on the Government’s power to seize property
for purposes of forfeiture, it does not provide the sole measure of consti-
tutional protection that must be afforded property owners in forfeiture
proceedings. Gerstein v. Pugh, 420 U. S. 103; Graham v. Connor, 490
U. S. 386, distinguished. Where the Government seizes property not to
preserve evidence of criminal wrongdoing but to assert ownership and
control over the property, its action must also comply with the Due



44 UNITED STATES v. JAMES DANIEL

GOOD REAL PROPERTY
Syllabus

Process Clause. See, e. g., Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U. S. 663; Fuentes v. Shevin, 407 U. S. 67. Pp. 48-52.

(b) An exception to the general rule requiring predeprivation no-
tice and hearing is justified only in extraordinary situations. Id., at 82.
Using the three-part inquiry set forth in Mathews v. Eldridge, 424 U. S.
319—consideration of the private interest affected by the official action;
the risk of an erroneous deprivation of that interest through the proce-
dures used, as well as the probable value of additional safeguards; and
the Government’s interest, including the administrative burden that ad-
ditional procedural requirements would impose, id., at 335—the seizure
of real property for purposes of civil forfeiture does not justify such an
exception. Good’s right to maintain control over his home, and to be
free from governmental interference, is a private interest of historic and
continuing importance, cf,, e. g., United States v. Karo, 468 U. S. 705,
714-715, that weighs heavily in the Mathews balance. Moreover, the
practice of ex parte seizure creates an unacceptable risk of error, since
the proceeding affords little or no protection to an innocent owner, who
may not be deprived of property under §881(a)(7). Nor does the gov-
ernmental interest at stake here present a pressing need for prompt
action. Because real property cannot abscond, a court’s jurisdiction can
be preserved without prior seizure simply by posting notice on the prop-
erty and leaving a copy of the process with the occupant. In addition,
the Government’s legitimate interests at the inception of a forfeiture
proceeding—preventing the property from being sold, destroyed, or
used for further illegal activity before the forfeiture judgment—can be
secured through measures less intrusive than seizure: a lis pendens no-
tice to prevent the property’s sale, a restraining order to prevent its
destruction, and search and arrest warrants to forestall further illegal
activity. Since a claimant is already entitled to a hearing before final
judgment, requiring the Government to postpone seizure until after an
adversary hearing creates no significant administrative burden, and any
harm from the delay is minimal compared to the injury occasioned by
erroneous seizure. Pp. 52-59.

() No plausible claim of executive urgency, including the Gov-
ernment’s reliance on forfeitures as a means of defraying law enforce-
ment expenses, justifies the summary seizure of real property under
§881(a)(7). Cf. Phillips v. Commissioner, 283 U.S. 589. Pp. 59-61.

2. Courts may not dismiss a forfeiture action filed within the 5-year
statute of limitations for noncompliance with the timing requirements
of §§1602-1604. Congress’ failure to specify a consequence for noncom-
pliance implies that it intended the responsible officials administering
the Act to have discretion to determine what disciplinary measures are
appropriate when their subordinates fail to discharge their statutory
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duties, and the federal courts should not in the ordinary course impose
their own coercive sanction, see, e.g., United States v. Montalvo-
Murillo, 495 U. S. 711, 717-721. Pp. 62-65.

971 F. 2d 1376, affirmed in part, reversed in part, and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court with respect
to Parts I and III, and the opinion of the Court with respect to Parts II
and IV, in which BLACKMUN, STEVENS, SOUTER, and GINSBURG, JJ.,
joined. REHNQUIST, C. J., filed an opinion concurring in part and dissent-
ing in part, in which SCALIA, J., joined, and in which O’CONNOR, J., joined
as to Parts II and III, post, p. 65. O’CONNOR, J., post, p. 73, and THOMAS,
J., post, p. 80, filed opinions concurring in part and dissenting in part.

Edwin S. Kneedler argued the cause for the United States.
With him on the brief were Solicitor General Days, Acting
Solicitor General Bryson, and Acting Assistant Attorney
General Keeney.

Christopher J. Yuen argued the cause and filed a brief
for respondents.*

*A brief of amici curiae urging reversal was filed for the State of Ken-
tucky et al. by Chris Gorman, Attorney General, and David A. Sexton,
Assistant Attorney General, Malaetasi Togafau, Attorney General of
American Samoa, Grant Woods, Attorney General of Arizona, Daniel E.
Lungren, Attorney General of California, Domenick J. Galluzzo, Acting
Chief State’s Attorney of Connecticut, Pamela Carter, Attorney General
of Indiana, Robert T. Stephan, Attorney General of Kansas, Richard P.
ITeyoub, Attorney General of Louisiana, J. Joseph Curran, Jr., Attorney
General of Maryland, Scott Harshbarger, Attorney General of Massachu-
setts, Frank J. Kelley, Attorney General of Michigan, Mike Moore, Attor-
ney General of Mississippi, Joseph P. Mazurek, Attorney General of Mon-
tana, Don Stenberg, Attorney General of Nebraska, Jeffrey R. Howard,
Attorney General of New Hampshire, Tom Udall, Attorney General of
New Mexico, Heidi Heitkamp, Attorney General of North Dakota, Ernest
D. Preate, Jr., Attorney General of Pennsylvania, and Joseph B. Myer,
Attorney General of Wyoming.

Briefs of amici curiae urging affirmance were filed for the American
Civil Liberties Union et al. by Steven Alan Reiss, Richard A. Rothman,
Katherine Oberlies, Steven R. Shapiro, and John A. Powell; for the Insti-
tute for Justice by William H. Mellor III and Clint Bolick; and for the
National Association of Criminal Defense Lawyers by Richard J. Trober-
man and E. E. Edwards I11.
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JUSTICE KENNEDY delivered the opinion of the Court.

The principal question presented is whether, in the ab-
sence of exigent circumstances, the Due Process Clause of
the Fifth Amendment prohibits the Government in a civil
forfeiture case from seizing real property without first af-
fording the owner notice and an opportunity to be heard.
We hold that it does.

A second issue in the case concerns the timeliness of the
forfeiture action. We hold that filing suit for forfeiture
within the statute of limitations suffices to make the action
timely, and that the cause should not be dismissed for failure
to comply with certain other statutory directives for expedi-
tious prosecution in forfeiture cases.

I

On January 31, 1985, Hawaii police officers executed a
search warrant at the home of claimant James Daniel Good.
The search uncovered about 89 pounds of marijuana, mari-
juana seeds, vials containing hashish oil, and drug parapher-
nalia. About six months later, Good pleaded guilty to pro-
moting a harmful drug in the second degree, in violation of
Hawaii law. Haw. Rev. Stat. §712-1245(1)(b) (1985). He
was sentenced to one year in jail and five years’ probation,
and fined $1,000. Good was also required to forfeit to the
State $3,187 in cash found on the premises.

On August 8, 1989, 4!/2 years after the drugs were found,
the United States filed an in rem action in the United States
District Court for the District of Hawaii, seeking to forfeit
Good’s house and the 4-acre parcel on which it was situated.
The United States sought forfeiture under 21 U.S.C.
§881(a)(7), on the ground that the property had been used to
commit or facilitate the commission of a federal drug offense.!

1Title 21 U. S. C. §881(a)(7) provides:

“@ ...

“The following shall be subject to forfeiture to the United States and
no property right shall exist in them:
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On August 18, 1989, in an ex parte proceeding, a United
States Magistrate Judge found that the Government had es-
tablished probable cause to believe Good’s property was sub-
ject to forfeiture under §881(a)(7). A warrant of arrest in
rem was issued, authorizing seizure of the property. The
warrant was based on an affidavit recounting the fact of
Good’s conviction and the evidence discovered during the
January 1985 search of his home by Hawaii police.

The Government seized the property on August 21, 1989,
without prior notice to Good or an adversary hearing. At
the time of the seizure, Good was renting his home to tenants
for $900 per month. The Government permitted the tenants
to remain on the premises subject to an occupancy agree-
ment, but directed the payment of future rents to the United
States Marshal.

Good filed a claim for the property and an answer to the
Government’s complaint. He asserted that the seizure de-
prived him of his property without due process of law and
that the forfeiture action was invalid because it had not been
timely commenced under the statute. The District Court
granted the Government’s motion for summary judgment
and entered an order forfeiting the property.

The Court of Appeals for the Ninth Circuit affirmed in
part, reversed in part, and remanded for further proceed-
ings. 971 F. 2d 1376 (1992). The court was unanimous in
holding that the seizure of Good’s property, without prior
notice and a hearing, violated the Due Process Clause.

“(7) All real property, including any right, title, and interest (including
any leasehold interest) in the whole of any lot or tract of land and any
appurtenances or improvements, which is used, or intended to be used, in
any manner or part, to commit, or to facilitate the commission of, a viola-
tion of this subchapter punishable by more than one year’s imprisonment,
except that no property shall be forfeited under this paragraph, to the
extent of an interest of an owner, by reason of any act or omission estab-
lished by that owner to have been committed or omitted without the
knowledge or consent of that owner.”
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In a divided decision, the Court of Appeals further held
that the District Court erred in finding the action timely.
The Court of Appeals ruled that the 5-year statute of limita-
tions in 19 U. S. C. §1621 is only an “outer limit” for filing a
forfeiture action, and that further limits are imposed by 19
U.S. C. §§1602-1604. 971 F. 2d, at 1378-1382. Those pro-
visions, the court reasoned, impose a “series of internal noti-
fication and reporting requirements,” under which “customs
agents must report to customs officers, customs officers must
report to the United States attorney, and the Attorney Gen-
eral must ‘immediately’ and ‘forthwith’ bring a forfeiture
action if he believes that one is warranted.” Id., at 1379
(citations omitted). The Court of Appeals ruled that failure
to comply with these internal reporting rules could require
dismissal of the forfeiture action as untimely. The court re-
manded the case for a determination whether the Govern-
ment had satisfied its obligation to make prompt reports.
Id., at 1382.

We granted certiorari, 507 U. S. 983 (1993), to resolve a
conflict among the Courts of Appeals on the constitutional
question presented. Compare United States v. Premises
and Real Property at 4492 South Livonia Road, 889 F. 2d
1258 (CA2 1989), with United States v. A Single Family Res-
idence and Real Property, 803 F. 2d 625 (CA11 1986). We
now affirm the due process ruling and reverse the ruling on
the timeliness question.

II

The Due Process Clause of the Fifth Amendment guaran-
tees that “[nJo person shall . . . be deprived of life, liberty,
or property, without due process of law.” Our precedents
establish the general rule that individuals must receive no-
tice and an opportunity to be heard before the Government
deprives them of property. See United States v. $8,850, 461
U. S. 555, 562, n. 12 (1983); Fuentes v. Shevin, 407 U. S. 67,
82 (1972); Sniadach v. Family Finance Corp. of Bay View,
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395 U. S. 337, 342 (1969) (Harlan, J., concurring); Mullane v.
Central Hanover Bank & Trust Co., 339 U. S. 306, 313 (1950).
The Government does not, and could not, dispute that the
seizure of Good’s home and 4-acre parcel deprived him of
property interests protected by the Due Process Clause.
By the Government’s own submission, the seizure gave it the
right to charge rent, to condition occupancy, and even to evict
the occupants. Instead, the Government argues that it af-
forded Good all the process the Constitution requires. The
Government makes two separate points in this regard.
First, it contends that compliance with the Fourth Amend-
ment suffices when the Government seizes property for pur-
poses of forfeiture. In the alternative, it argues that the
seizure of real property under the drug forfeiture laws justi-
fies an exception to the usual due process requirement of
preseizure notice and hearing. We turn to these issues.

A

The Government argues that because civil forfeiture
serves a “law enforcement purposle],” Brief for United
States 13, the Government need comply only with the Fourth
Amendment when seizing forfeitable property. We dis-
agree. The Fourth Amendment does place restrictions on
seizures conducted for purposes of civil forfeiture, One 1958
Plymouth Sedan v. Pennsylvania, 380 U. S. 693, 696 (1965)
(holding that the exclusionary rule applies to civil forfeiture),
but it does not follow that the Fourth Amendment is the sole
constitutional provision in question when the Government
seizes property subject to forfeiture.

We have rejected the view that the applicability of one
constitutional amendment pre-empts the guarantees of an-
other. As explained in Soldal v. Cook County, 506 U. S. 56,
70 (1992):

“Certain wrongs affect more than a single right and,
accordingly, can implicate more than one of the Con-
stitution’s commands. Where such multiple violations
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are alleged, we are not in the habit of identifying as a
preliminary matter the claim’s ‘dominant’ character.
Rather, we examine each constitutional provision in
turn.”

Here, as in Soldal, the seizure of property implicates two
“‘explicit textual source[s] of constitutional protection,”” the
Fourth Amendment and the Fifth. Ibid. The proper ques-
tion is not which Amendment controls but whether either
Amendment is violated.

Nevertheless, the Government asserts that when property
is seized for forfeiture, the Fourth Amendment provides the
full measure of process due under the Fifth. The Govern-
ment relies on Gerstein v. Pugh, 420 U.S. 103 (1975), and
Graham v. Connor, 490 U. S. 386 (1989), in support of this
proposition. That reliance is misplaced. Gerstein and Gra-
ham concerned not the seizure of property but the arrest or
detention of criminal suspects, subjects we have considered
to be governed by the provisions of the Fourth Amendment
without reference to other constitutional guarantees. In
addition, also unlike the seizure presented by this case, the
arrest or detention of a suspect occurs as part of the regular
criminal process, where other safeguards ordinarily ensure
compliance with due process.

Gerstein held that the Fourth Amendment, rather than the
Due Process Clause, determines the requisite postarrest pro-
ceedings when individuals are detained on criminal charges.
Exclusive reliance on the Fourth Amendment is appropriate
in the arrest context, we explained, because the Amendment
was “tailored explicitly for the criminal justice system,” and
its “balance between individual and public interests always
has been thought to define the ‘process that is due’ for sei-
zures of person or property in criminal cases.” 420 U.S.,
at 125, n. 27. Furthermore, we noted that the protections
afforded during an arrest and initial detention are “only the
first stage of an elaborate system, unique in jurisprudence,
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designed to safeguard the rights of those accused of criminal
conduct.” Ibid. (emphasis in original).

So too, in Graham we held that claims of excessive force
in the course of an arrest or investigatory stop should be
evaluated under the Fourth Amendment reasonableness
standard, not under the “more generalized notion of ‘sub-
stantive due process.”” 490 U.S., at 395. Because the
degree of force used to effect a seizure is one determinant
of its reasonableness, and because the Fourth Amendment
guarantees citizens the right “to be secure in their persons
. .. against unreasonable . . . seizures,” we held that a claim
of excessive force in the course of such a seizure is “most
properly characterized as one invoking the protections of the
Fourth Amendment.” Id., at 394.

Neither Gerstein nor Graham, however, provides support
for the proposition that the Fourth Amendment is the begin-
ning and end of the constitutional inquiry whenever a seizure
occurs. That proposition is inconsistent with the approach
we took in Calero-Toledo v. Pearson Yacht Leasing Co., 416
U. S. 663 (1974), which examined the constitutionality of ex
parte seizures of forfeitable property under general princi-
ples of due process, rather than the Fourth Amendment.
And it is at odds with our reliance on the Due Process Clause
to analyze prejudgment seizure and sequestration of per-
sonal property. See, e.g., Fuentes v. Shevin, 407 U.S. 67
(1972); Mitchell v. W. T. Grant Co., 416 U. S. 600 (1974).

It is true, of course, that the Fourth Amendment applies
to searches and seizures in the civil context and may serve
to resolve the legality of these governmental actions without
reference to other constitutional provisions. See Camara v.
Municipal Court of City and County of San Francisco, 387
U. S. 523 (1967) (holding that a warrant based on probable
cause is required for administrative search of residences for
safety inspections); Skinner v. Railway Labor Executives’
Assn., 489 U. S. 602 (1989) (holding that federal regulations
authorizing railroads to conduct blood and urine tests of cer-
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tain employees, without a warrant and without reasonable
suspicion, do not violate the Fourth Amendment prohibition
against unreasonable searches and seizures). But the pur-
pose and effect of the Government’s action in the present
case go beyond the traditional meaning of search or seizure.
Here the Government seized property not to preserve evi-
dence of wrongdoing, but to assert ownership and control
over the property itself. Our cases establish that govern-
ment action of this consequence must comply with the Due
Process Clauses of the Fifth and Fourteenth Amendments.

Though the Fourth Amendment places limits on the Gov-
ernment’s power to seize property for purposes of forfeiture,
it does not provide the sole measure of constitutional protec-
tion that must be afforded property owners in forfeiture pro-
ceedings. So even assuming that the Fourth Amendment
were satisfied in this case, it remains for us to determine
whether the seizure complied with our well-settled jurispru-
dence under the Due Process Clause.

B

Whether ex parte seizures of forfeitable property satisfy
the Due Process Clause is a question we last confronted in
Calero-Toledo v. Pearson Yacht Leasing Co., supra, which
held that the Government could seize a yacht subject to civil
forfeiture without affording prior notice or hearing. Cen-
tral to our analysis in Calero-Toledo was the fact that a yacht
was the “sort [of property] that could be removed to another
jurisdiction, destroyed, or concealed, if advance warning of
confiscation were given.” Id., at 679. The ease with which
an owner could frustrate the Government’s interests in the
forfeitable property created a “‘special need for very prompt
action’” that justified the postponement of notice and hear-
ing until after the seizure. Id., at 678 (quoting Fuentes,
supra, at 91).

We had no occasion in Calero-Toledo to decide whether the
same considerations apply to the forfeiture of real property,
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which, by its very nature, can be neither moved nor con-
cealed. In fact, when Calero-Toledo was decided, both the
Puerto Rican statute, P. R. Laws Ann., Tit. 24, § 2512 (Supp.
1973), and the federal forfeiture statute upon which it was
modeled, 21 U. S. C. §881 (1970 ed.), authorized the forfeiture
of personal property only. It was not until 1984, 10 years
later, that Congress amended § 881 to authorize the forfeit-
ure of real property. See 21 U. S. C. §881(a)(7); Pub. L. 98-
473, §306, 98 Stat. 2050.

The right to prior notice and a hearing is central to the
Constitution’s command of due process. “The purpose of
this requirement is not only to ensure abstract fair play to
the individual. Its purpose, more particularly, is to protect
his use and possession of property from arbitrary encroach-
ment—to minimize substantively unfair or mistaken depriva-
tions of property ....” Fuentes, 407 U. S., at 80-81.

We tolerate some exceptions to the general rule requiring
predeprivation notice and hearing, but only in “‘extraordi-
nary situations where some valid governmental interest is
at stake that justifies postponing the hearing until after the
event.”” Id., at 82 (quoting Boddie v. Connecticut, 401 U. S.
371, 379 (1971)); United States v. $8,850, 461 U. S., at 562,
n. 12. Whether the seizure of real property for purposes of
civil forfeiture justifies such an exception requires an exami-
nation of the competing interests at stake, along with the
promptness and adequacy of later proceedings. The three-
part inquiry set forth in Mathews v. Eldridge, 424 U. S. 319
(1976), provides guidance in this regard. The Mathews
analysis requires us to consider the private interest affected
by the official action; the risk of an erroneous deprivation of
that interest through the procedures used, as well as the
probable value of additional safeguards; and the Govern-
ment’s interest, including the administrative burden that ad-
ditional procedural requirements would impose. Id., at 335.

Good’s right to maintain control over his home, and to be
free from governmental interference, is a private interest of
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historic and continuing importance. Cf. United States v.
Karo, 468 U. S. 705, 714-715 (1984); Payton v. New York, 445
U. S. 573, 590 (1980). The seizure deprived Good of valuable
rights of ownership, including the right of sale, the right of
occupancy, the right to unrestricted use and enjoyment, and
the right to receive rents. All that the seizure left him, by
the Government’s own submission, was the right to bring a
claim for the return of title at some unscheduled future
hearing.

In Fuentes, we held that the loss of kitchen appliances and
household furniture was significant enough to warrant a pre-
deprivation hearing. 407 U.S,, at 70-71. And in Connecti-
cut v. Doehr, 501 U. S. 1 (1991), we held that a state statute
authorizing prejudgment attachment of real estate without
prior notice or hearing was unconstitutional, in the absence
of extraordinary circumstances, even though the attachment
did not interfere with the owner’s use or possession and
did not affect, as a general matter, rentals from existing
leaseholds.

The seizure of a home produces a far greater deprivation
than the loss of furniture, or even attachment. It gives the
Government not only the right to prohibit sale, but also the
right to evict occupants, to modify the property, to condition
occupancy, to receive rents, and to supersede the owner in
all rights pertaining to the use, possession, and enjoyment
of the property.

The Government makes much of the fact that Good was
renting his home to tenants, and contends that the tangible
effect of the seizure was limited to taking the $900 a month
he was due in rent. But even if this were the only depriva-
tion at issue, it would not render the loss insignificant or
unworthy of due process protection. The rent represents a
significant portion of the exploitable economic value of
Good’s home. It cannot be classified as de minimis for
purposes of procedural due process. In sum, the private
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interests at stake in the seizure of real property weigh heav-
ily in the Mathews balance.

The practice of ex parte seizure, moreover, creates an un-
acceptable risk of error. Although Congress designed the
drug forfeiture statute to be a powerful instrument in en-
forcement of the drug laws, it did not intend to deprive inno-
cent owners of their property. The affirmative defense of
innocent ownership is allowed by statute. See 21 U.S. C.
§881(a)(7) (“[N]o property shall be forfeited under this para-
graph, to the extent of an interest of an owner, by reason of
any act or omission established by that owner to have been
committed or omitted without the knowledge or consent of
that owner”).

The ex parte preseizure proceeding affords little or no pro-
tection to the innocent owner. In issuing a warrant of sei-
zure, the magistrate judge need determine only that there is
probable cause to believe that the real property was “used,
or intended to be used, in any manner or part, to commit, or
to facilitate the commission of,” a felony narcotics offense.
Ibid. The Government is not required to offer any evidence
on the question of innocent ownership or other potential de-
fenses a claimant might have. See, e. g.,, Austin v. United
States, 509 U. S. 602 (1993) (holding that forfeitures under 21
U.S. C. §§881(a)(4) and (a)(7) are subject to the limitations
of the Excessive Fines Clause). Nor would that inquiry, in
the ex parte stage, suffice to protect the innocent owner’s
interests. “[Flairness can rarely be obtained by secret,
one-sided determination of facts decisive of rights. . .. No
better instrument has been devised for arriving at truth than
to give a person in jeopardy of serious loss notice of the case
against him and opportunity to meet it.” Joint Anti-Fascist
Refugee Comm. v. McGrath, 341 U.S. 123, 170-172 (1951)
(Frankfurter, J., concurring) (footnotes omitted).

The purpose of an adversary hearing is to ensure the req-
uisite neutrality that must inform all governmental decision-
making. That protection is of particular importance here,



56 UNITED STATES v. JAMES DANIEL
GOOD REAL PROPERTY

Opinion of the Court

where the Government has a direct pecuniary interest in the
outcome of the proceeding.? See Harmelin v. Michigan, 501
U. S. 957, 979, n. 9 (1991) (opinion of SCALIA, J.) (“[I]t makes
sense to scrutinize governmental action more closely when
the State stands to benefit”). Moreover, the availability of
a postseizure hearing may be no recompense for losses
caused by erroneous seizure. Given the congested civil
dockets in federal courts, a claimant may not receive an ad-
versary hearing until many months after the seizure. And
even if the ultimate judicial decision is that the claimant was
an innocent owner, or that the Government lacked probable
cause, this determination, coming months after the seizure,
“would not cure the temporary deprivation that an earlier
hearing might have prevented.” Doehr, 501 U. S., at 15.

This brings us to the third consideration under Mathews,
“the Government’s interest, including the function involved
and the fiscal and administrative burdens that the additional
or substitute procedural requirement would entail.” 424
U. S, at 335. The governmental interest we consider here
is not some general interest in forfeiting property but the
specific interest in seizing real property before the forfeiture
hearing. The question in the civil forfeiture context is
whether ex parte seizure is justified by a pressing need for
prompt action. See Fuentes, 407 U. S., at 91. We find no
pressing need here.

2The extent of the Government’s financial stake in drug forfeiture is
apparent from a 1990 memo, in which the Attorney General urged United
States Attorneys to increase the volume of forfeitures in order to meet
the Department of Justice’s annual budget target:

“We must significantly increase production to reach our budget target.

“. .. Failure to achieve the $470 million projection would expose the
Department’s forfeiture program to criticism and undermine confidence in
our budget projections. Every effort must be made to increase forfeiture
income during the remaining three months of [fiscal year] 1990.” Execu-
tive Office for United States Attorneys, U. S. Dept. of Justice, 38 United
States Attorney’s Bulletin 180 (1990).
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This is apparent by comparison to Calero-Toledo, where
the Government’s interest in immediate seizure of a yacht
subject to civil forfeiture justified dispensing with the usual
requirement of prior notice and hearing. Two essential con-
siderations informed our ruling in that case: First, immedi-
ate seizure was necessary to establish the court’s jurisdiction
over the property, 416 U. S., at 679, and second, the yacht
might have disappeared had the Government given advance
warning of the forfeiture action, ibid. See also United
States v. Von Neumann, 474 U. S. 242, 251 (1986) (no pre-
seizure hearing is required when customs officials seize an
automobile at the border). Neither of these factors is
present when the target of forfeiture is real property.

Because real property cannot abscond, the court’s jurisdic-
tion can be preserved without prior seizure. It is true that
seizure of the res has long been considered a prerequisite to
the initiation of in rem forfeiture proceedings. See Repub-
lic Nat. Bank of Miami v. United States, 506 U. S. 80, 84
(1992); United States v. One Assortment of 89 Firearms, 465
U. S. 354, 363 (1984). This rule had its origins in the Court’s
early admiralty cases, which involved the forfeiture of ves-
sels and other movable personal property. See Taylor v.
Carryl, 20 How. 583, 599 (1858); The Brig Ann, 9 Cranch
289 (1815); Keene v. United States, 5 Cranch 304, 310 (1809).
Justice Story, writing for the Court in The Brig Ann, ex-
plained the justification for the rule as one of fixing and pre-
serving jurisdiction: “[Blefore judicial cognizance can attach
upon a forfeiture i rem, . . . there must be a seizure; for
until seizure it is impossible to ascertain what is the compe-
tent forum.” 9 Cranch, at 291. But when the res is real
property, rather than personal goods, the appropriate judi-
cial forum may be determined without actual seizure.

As The Brig Ann held, all that is necessary “[iln order to
institute and perfect proceedings in rem, [is] that the thing
should be actually or constructively within the reach of the
Court.” Ibid. And as we noted last Term, “[f]airly read,
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The Brig Ann simply restates the rule that the court must
have actual or constructive control of the res when an in rem
forfeiture suit is initiated.” Republic Nat. Bank, supra, at
87. In the case of real property, the res may be brought
within the reach of the court simply by posting notice on the
property and leaving a copy of the process with the occupant.
In fact, the rules which govern forfeiture proceedings under
§ 881 already permit process to be executed on real property
without physical seizure:

“If the character or situation of the property is such that
the taking of actual possession is impracticable, the mar-
shal or other person executing the process shall affix a
copy thereof to the property in a conspicuous place and
leave a copy of the complaint and process with the per-
son having possession or the person’s agent.” Rule
E4)(b), Supplemental Rules for Certain Admiralty and
Maritime Claims.

See also United States v. TWP 17 R }, Certain Real Prop-
erty in Maine, 970 F. 2d 984, 986, and n. 4 (CA1 1992).

Nor is the ex parte seizure of real property necessary to
accomplish the statutory purpose of §881(a)(7). The Gov-
ernment’s legitimate interests at the inception of forfeiture
proceedings are to ensure that the property not be sold, de-
stroyed, or used for further illegal activity prior to the for-
feiture judgment. These legitimate interests can be secured
without seizing the subject property.

Sale of the property can be prevented by filing a notice of
lis pendens as authorized by state law when the forfeiture
proceedings commence. 28 U.S.C. §1964; and see Haw.
Rev. Stat. §634-51 (1985) (lis pendens provision). If there
is evidence, in a particular case, that an owner is likely to
destroy his property when advised of the pending action, the
Government may obtain an ex parte restraining order, or
other appropriate relief, upon a proper showing in district
court. See Fed. Rule Civ. Proc. 65; United States v. Prem-
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1ses and Real Property at 4492 South Livonia Road, 889
F. 2d 1258, 1265 (CA2 1989). The Government’s policy of
leaving occupants in possession of real property under an
occupancy agreement pending the final forfeiture ruling
demonstrates that there is no serious concern about destruc-
tion in the ordinary case. See Brief for United States 13,
n. 6 (citing Directive No. 90-10 (Oct. 9, 1990), Executive Of-
fice for Asset Forfeiture, Office of Deputy Attorney General).
Finally, the Government can forestall further illegal activity
with search and arrest warrants obtained in the ordinary
course.

In the usual case, the Government thus has various means,
short of seizure, to protect its legitimate interests in forfeit-
able real property. There is no reason to take the additional
step of asserting control over the property without first af-
fording notice and an adversary hearing.

Requiring the Government to postpone seizure until after
an adversary hearing creates no significant administrative
burden. A claimant is already entitled to an adversary
hearing before a final judgment of forfeiture. No extra
hearing would be required in the typical case, since the Gov-
ernment can wait until after the forfeiture judgment to seize
the property. From an administrative standpoint it makes
little difference whether that hearing is held before or after
the seizure. And any harm that results from delay is mini-
mal in comparison to the injury occasioned by erroneous
seizure.

C

It is true that, in cases decided over a century ago, we
permitted the ex parte seizure of real property when the
Government was collecting debts or revenue. See, e.g.,
Springer v. United States, 102 U.S. 586, 593-594 (1881);
Murray’s Lessee v. Hoboken Land & Improvement Co., 18
How. 272 (1856). Without revisiting these cases, it suffices
to say that their apparent rationale—like that for allowing
summary seizures during wartime, see Stoehr v. Wallace, 255
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U. S. 239 (1921); Bowles v. Willingham, 321 U. S. 503 (1944),
and seizures of contaminated food, see North American Cold
Storage Co. v. Chicago, 211 U. S. 306 (1908)—was one of exec-
utive urgency. “The prompt payment of taxes,” we noted,
“may be vital to the existence of a government.” Springer,
supra, at 594. See also G. M. Leasing Corp. v. United
States, 429 U. S. 338, 352, n. 18 (1977) (“The rationale under-
lying [the revenue] decisions, of course, is that the very exist-
ence of government depends upon the prompt collection of
the revenues”).

A like rationale justified the ex parte seizure of tax-
delinquent distilleries in the late 19th century, see, e.g.,
United States v. Stowell, 133 U. S. 1 (1890); Dobbins’s Distill-
ery v. United States, 96 U. S. 395 (1878), since before passage
of the Sixteenth Amendment, the Federal Government relied
heavily on liquor, customs, and tobacco taxes to generate op-
erating revenues. In 1902, for example, nearly 75 percent
of total federal revenues—$479 million out of a total of $653
million—was raised from taxes on liquor, customs, and to-
bacco. See U.S. Bureau of Census, Historical Statistics of
the United States, Colonial Times to the Present 1122 (1976).

The federal income tax code adopted in the first quarter
of this century, however, afforded the taxpayer notice and an
opportunity to be heard by the Board of Tax Appeals before
the Government could seize property for nonpayment of
taxes. See Revenue Act of 1921, 42 Stat. 265-266; Revenue
Act of 1924, 43 Stat. 297. 1In Phillips v. Commissioner, 283
U. S. 589 (1931), the Court relied upon the availability, and
adequacy, of these preseizure administrative procedures in
holding that no judicial hearing was required prior to the
seizure of property. Id., at 597-599 (citing Act of Feb. 26,
1926, ch. 27, §274(a), 44 Stat. 9, 55; Act of May 29, 1928, ch.
852, §§272(a), 601, 45 Stat. 791, 852, 872). These constraints
on the Commissioner could be overridden, but only when the
Commissioner made a determination that a jeopardy assess-
ment was necessary. 283 U. S., at 598. Writing for a unani-
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mous Court, Justice Brandeis explained that under the tax
laws “[flormal notice of the tax liability is thus given; the
Commissioner is required to answer; and there is a complete
hearing de novo . ... These provisions amply protect the
[taxpayer] against improper administrative action.” Id., at
598-599; see also Commissioner v. Shapiro, 424 U. S. 614,
631 (1976) (“[In] the Phillips case . . . the taxpayer’s assets
could not have been taken or frozen . .. until he had either
had, or waived his right to, a full and final adjudication of his
tax liability before the Tax Court (then the Board of Tax
Appeals)”).

Similar provisions remain in force today. The current In-
ternal Revenue Code prohibits the Government from levying
upon a deficient taxpayer’s property without first affording
the taxpayer notice and an opportunity for a hearing, unless
exigent circumstances indicate that delay will jeopardize the
collection of taxes due. See 26 U. S. C. §§6212, 6213, 6851,
6861.

Just as the urgencies that justified summary seizure of
property in the 19th century had dissipated by the time of
Phillips, neither is there a plausible claim of urgency today
to justify the summary seizure of real property under
§881(a)(7). Although the Government relies to some extent
on forfeitures as a means of defraying law enforcement ex-
penses, it does not, and we think could not, justify the pre-
hearing seizure of forfeitable real property as necessary for
the protection of its revenues.

D

The constitutional limitations we enforce in this case apply
to real property in general, not simply to residences. That
said, the case before us well illustrates an essential principle:
Individual freedom finds tangible expression in property
rights. At stake in this and many other forfeiture cases are
the security and privacy of the home and those who take
shelter within it.
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Finally, the suggestion that this one claimant must lose
because his conviction was known at the time of seizure, and
because he raises an as applied challenge to the statute,
founders on a bedrock proposition: Fair procedures are not
confined to the innocent. The question before us is the le-
gality of the seizure, not the strength of the Government’s
case.

In sum, based upon the importance of the private interests
at risk and the absence of countervailing Government needs,
we hold that the seizure of real property under §881(a)(7)
is not one of those extraordinary instances that justify the
postponement of notice and hearing. Unless exigent cir-
cumstances are present, the Due Process Clause requires the
Government to afford notice and a meaningful opportunity
to be heard before seizing real property subject to civil
forfeiture.?

To establish exigent circumstances, the Government must
show that less restrictive measures—i. e., a lis pendens, re-
straining order, or bond—would not suffice to protect the
Government’s interests in preventing the sale, destruction,
or continued unlawful use of the real property. We agree
with the Court of Appeals that no showing of exigent circum-
stances has been made in this case, and we affirm its ruling
that the ex parte seizure of Good’s real property violated
due process.

11

We turn now to the question whether a court must dismiss
a forfeiture action that the Government filed within the stat-

3We do not address what sort of procedures are required for preforfeit-
ure seizures of real property in the context of criminal forfeiture. See,
e.g,21 U.S.C.§853; 18 U. S. C. §1963 (1988 ed. and Supp. IV). We note,
however, that the federal drug laws now permit seizure before entry of a
criminal forfeiture judgment only where the Government persuades a dis-
trict court that there is probable cause to believe that a protective order
“may not be sufficient to assure the availability of the property for forfeit-
ure.” 21 U.S.C. §853(f).
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ute of limitations, but without complying with certain other
statutory timing directives.

Title 21 U. S. C. §881(d) incorporates the “provisions of law
relating to the seizure, summary and judicial forfeiture, and
condemnation of property for violation of the customs laws.”
The customs laws in turn set forth various timing require-
ments. Title 19 U. S. C. §1621 contains the statute of limita-
tions: “No suit or action to recover any pecuniary penalty or
forfeiture of property accruing under the customs laws shall
be instituted unless such suit or action is commenced within
five years after the time when the alleged offense was dis-
covered.” All agree that the Government filed its action
within the statutory period.

The customs laws also contain a series of internal require-
ments relating to the timing of forfeitures. Title 19 U. S. C.
§1602 requires that a customs agent “report immediately” to
a customs officer every seizure for violation of the customs
laws, and every violation of the customs laws. Section 1603
requires that the customs officer “report promptly” such sei-
zures or violations to the United States attorney. And
§1604 requires the Attorney General “forthwith to cause the
proper proceedings to be commenced” if it appears probable
that any fine, penalty, or forfeiture has been incurred. The
Court of Appeals held, over a dissent, that failure to comply
with these internal timing requirements mandates dismissal
of the forfeiture action. We disagree.

We have long recognized that “many statutory requisitions
intended for the guide of officers in the conduct of business
devolved upon them . . . do not limit their power or render
its exercise in disregard of the requisitions ineffectual.”
French v. Edwards, 13 Wall. 506, 511 (1872). We have held
that if a statute does not specify a consequence for noncom-
pliance with statutory timing provisions, the federal courts
will not in the ordinary course impose their own coercive
sanction. See United States v. Montalvo-Murillo, 495 U. S.
711, 717-721 (1990); Brock v. Pierce County, 476 U. S. 253,
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259-262 (1986); see also St. Regis Mohawk Tribe v. Brock,
769 F. 2d 37, 41 (CA2 1985) (Friendly, J.).

In Montalvo-Murillo, for example, we considered the Bail
Reform Act of 1984, which requires an “immediat[e]” hearing
upon a pretrial detainee’s “first appearance before the judi-
cial officer.” 18 U.S.C. §3142(f). Because “[n]either the
timing requirements nor any other part of the Act [could] be
read to require, or even suggest, that a timing error must
result in release of a person who should otherwise be de-
tained,” we held that the federal courts could not release a
person pending trial solely because the hearing had not been
held “immediately.” 495 U. S., at 716-717. We stated that
“[t]here is no presumption or general rule that for every duty
imposed upon the court or the Government and its prosecu-
tors there must exist some corollary punitive sanction for
departures or omissions, even if negligent.” Id., at 717 (cit-
ing French, supra, at 511). To the contrary, we stated that
“Iwle do not agree that we should, or can, invent a remedy
to satisfy some perceived need to coerce the courts and the
Government into complying with the statutory time limits.”
495 U. S,, at 721.

Similarly, in Brock, supra, we considered a statute requir-
ing that the Secretary of Labor begin an investigation within
120 days of receiving information about the misuse of federal
funds. The respondent there argued that failure to act
within the specified time period divested the Secretary of
authority to investigate a claim after the time limit had
passed. We rejected that contention, relying on the fact
that the statute did not specify a consequence for a failure
to comply with the timing provision. Id., at 258-262.

Under our precedents, the failure of Congress to specify a
consequence for noncompliance with the timing requirements
of 19 U.S. C. §§1602-1604 implies that Congress intended
the responsible officials administering the Act to have discre-
tion to determine what disciplinary measures are appro-
priate when their subordinates fail to discharge their statu-
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tory duties. Examination of the structure and history of the
internal timing provisions at issue in this case supports the
conclusion that the courts should not dismiss a forfeiture ac-
tion for noncompliance. Because § 1621 contains a statute of
limitations—the usual legal protection against stale claims—
we doubt Congress intended to require dismissal of a forfeit-
ure action for noncompliance with the internal timing re-
quirements of §§1602-1604. Cf. United States v. $8,850, 461
U. 8., at 563, n. 13.

Statutes requiring customs officials to proceed with dis-
patch have existed at least since 1799. See Act of Mar. 2,
1799, §89, 1 Stat. 695-696. These directives help to ensure
that the Government is prompt in obtaining revenue from
forfeited property. It would make little sense to interpret
directives designed to ensure the expeditious collection of
revenues in a way that renders the Government unable, in
certain circumstances, to obtain its revenues at all.

We hold that courts may not dismiss a forfeiture action
filed within the 5-year statute of limitations for noncompli-
ance with the internal timing requirements of §§1602-1604.
The Government filed the action in this case within the 5-
year statute of limitations, and that sufficed to make it
timely. We reverse the contrary holding of the Court of
Appeals.

Iv

The case is remanded for further proceedings consistent
with this opinion.
It is so ordered.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE SCALIA
joins, and with whom JUSTICE O’CONNOR joins as to Parts
IT and III, concurring in part and dissenting in part.

I concur in Parts I and III of the Court’s opinion and dis-
sent with respect to Part II. The Court today departs from
longstanding historical precedent and concludes that the ex
parte warrant requirement under the Fourth Amendment
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fails to afford adequate due process protection to property
owners who have been convicted of a crime that renders
their real property susceptible to civil forfeiture under 21
U.S. C. §881(a)(7). It reaches this conclusion although no
such adversary hearing is required to deprive a criminal de-
fendant of his liberty before trial. And its reasoning casts
doubt upon long settled law relating to seizure of property
to enforce income tax liability. I dissent from this ill-
considered and disruptive decision.

I

The Court applies the three-factor balancing test for eval-
uating procedural due process claims set out in Mathews v.
Eldridge, 424 U.S. 319 (1976), to reach its unprecedented
holding. I reject the majority’s expansive application of
Mathews. Mathews involved a due process challenge to the
adequacy of administrative procedures established for the
purpose of terminating Social Security disability benefits,
and the Mathews balancing test was first conceived to ad-
dress due process claims arising in the context of modern
administrative law. No historical practices existed in this
context for the Court to consider. The Court has expressly
rejected the notion that the Mathews balancing test consti-
tutes a “one-size-fits-all” formula for deciding every due
process claim that comes before the Court. See Medina v.
California, 505 U. S. 437 (1992) (holding that the Due Proc-
ess Clause has limited operation beyond the specific guaran-
tees enumerated in the Bill of Rights). More importantly,
the Court does not work on a clean slate in the civil forfeiture
context involved here. It has long sanctioned summary pro-
ceedings in civil forfeitures. See, e. g., Dobbins’s Distillery
v. United States, 96 U. S. 395 (1878) (upholding seizure of a
distillery by executive officers based on ex parte warrant);
and G. M. Leasing Corp. v. United States, 429 U. S. 338 (1977)
(upholding warrantless automobile seizures).
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A

The Court’s fixation on Mathews sharply conflicts with
both historical practice and the specific textual source of the
Fourth Amendment’s “reasonableness” inquiry. The Fourth
Amendment strikes a balance between the people’s security
in their persons, houses, papers, and effects and the public
interest in effecting searches and seizures for law enforce-
ment purposes. Zurcher v. Stanford Daily, 436 U. S. 547,
559 (1978); see also Maryland v. Buie, 494 U. S. 325, 331
(1990); and Skinner v. Railway Labor Executives’ Assn., 489
U.S. 602, 619 (1989). Compliance with the standards and
procedures prescribed by the Fourth Amendment consti-
tutes all the “process” that is “due” to respondent Good
under the Fifth Amendment in the forfeiture context. We
made this very point in Gerstein v. Pugh, 420 U.S. 103
(1975), with respect to procedures for detaining a criminal
defendant pending trial:

“The historical basis of the probable cause requirement
is quite different from the relatively recent application
of variable procedural due process in debtor-creditor
disputes and termination of government-created bene-
fits. The Fourth Amendment was tailored explicitly for
the criminal justice system, and its balance between in-
dividual and public interests always has been thought to
define the ‘process that is due’ for seizures of person
or property in criminal cases, including the detention of
suspects pending trial.” Id., at 125, n. 27 (emphasis
added).

The Gerstein Court went on to decide that while there must
be a determination of probable cause by a neutral magistrate
in order to detain an arrested suspect prior to trial, such a
determination could be made in a nonadversarial proceeding,
based on hearsay and written testimony. Id., at 120. It is
paradoxical indeed to hold that a criminal defendant can be
temporarily deprived of liberty on the basis of an ex parte
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probable-cause determination, yet respondent Good cannot
be temporarily deprived of property on the same basis. As
we said in United States v. Monsanto, 491 U. S. 600, 615-
616 (1989):

“[T]t would be odd to conclude that the Government may
not restrain property, such as the home and apartment
in respondent’s possession, based on a finding of proba-
ble cause, when we have held that (under appropriate
circumstances), the Government may restrain persons
where there is a finding of probable cause to believe that
the accused has committed a serious offense.”

Similarly, in Graham v. Connor, 490 U. S. 386, 394-395
(1989), the Court faced the question of what constitutional
standard governs a free citizen’s claim that law enforcement
officials used excessive force in the course of making an ar-
rest, investigatory stop, or other “seizure” of his person.
We held that the Fourth Amendment, rather than the Due
Process Clause, provides the source of any specific limita-
tions on the use of force in seizing a person: “Because the
Fourth Amendment provides an explicit textual source of
constitutional protection against this sort of physically intru-
sive governmental conduct, that Amendment, not the more
generalized notion of ‘substantive due process’ must be the
guide for analyzing these claims.” Id., at 395. The “ex-
plicit textual source of constitutional protection” found in the
Fourth Amendment should also guide the analysis of re-
spondent Good’s claim of a right to additional procedural
measures in civil forfeitures.

B

The Court dismisses the holdings of Gerstein and Graham
as inapposite because they concern “the arrest or detention
of criminal suspects.” Ante, at 50. But we have never held
that the Fourth Amendment is limited only to criminal pro-
ceedings. In Soldal v. Cook County, 506 U. S. 56, 67 (1992),
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we expressly stated that the Fourth Amendment “applies in
the civil context as well.” Our historical treatment of civil
forfeiture procedures underscores the notion that the Fourth
Amendment specifically governs the process afforded in the
civil forfeiture context, and it is too late in the day to ques-
tion its exclusive application. As we decided in Calero-
Toledo v. Pearson Yacht Leasing Co., 416 U. S. 663 (1974),
there is no need to look beyond the Fourth Amendment in
civil forfeiture proceedings involving the Government be-
cause ex parte seizures are “‘too firmly fixed in the punitive
and remedial jurisprudence of the country to be now dis-
placed.”” Id., at 686 (quoting J. W. Goldsmith, Jr.-Grant Co.
v. United States, 254 U. S. 505, 510-511 (1921) (forfeiture not
a denial of procedural due process despite the absence of
preseizure notice and opportunity for a hearing)).

The Court acknowledges the long history of ex parte sei-
zures of real property through civil forfeiture, see Phillips
v. Commissioner, 283 U.S. 589 (1931); Springer v. United
States, 102 U.S. 586 (1881); Murray’s Lessee v. Hoboken
Land & Improvement Co., 18 How. 272 (1856); United States
v. Stowell, 133 U.S. 1 (1890); and Dobbins’s Distillery v.
United States, 96 U. S. 395 (1878), and says “[wlithout revis-
iting these cases,” ante, at 59—whatever that means—that
they appear to depend on the need for prompt payment of
taxes. The Court goes on to note that the passage of the
Sixteenth Amendment alleviated the Government’s reliance
on liquor, customs, and tobacco taxes as sources of operating
revenue. Whatever the merits of this novel distinction, it
fails entirely to distinguish the leading case in the field, Phil-
lips v. Commissioner, supra, a unanimous opinion authored
by Justice Brandeis. That case dealt with the enforcement
of income tax liability, which the Court says has replaced
earlier forms of taxation as the principal source of govern-
mental revenue. There the Court said:

“The right of the United States to collect its inter-
nal revenue by summary administrative proceedings has
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long been settled. Where, as here, adequate opportu-
nity is afforded for a later judicial determination of the
legal rights, summary proceedings to secure prompt per-
formance of pecuniary obligations to the government
have been consistently sustained.” Id., at 595 (foot-
note omitted).

“Where only property rights are involved, mere post-
ponement of the judicial enquiry is not a denial of due
process, if the opportunity given for the ultimate judicial
determination of the liability is adequate.” Id., at
596-597.

Thus today’s decision does not merely discard established
precedents regarding excise taxes, but deals at least a glanc-
ing blow to the authority of the Government to collect in-
come tax delinquencies by summary proceedings.

II

The Court attempts to justify the result it reaches by ex-
pansive readings of Fuentes v. Shevin, 407 U.S. 67 (1972),
and Connecticut v. Doehr, 501 U.S. 1 (1991). In Fuentes,
the Court struck down state replevin procedures, finding
that they served no important state interest that might jus-
tify the summary proceedings. 407 U.S., at 96. Specifi-
cally, the Court noted that the tension between the private
buyer’s use of the property pending final judgment and the
private seller’s interest in preventing further use and deteri-
oration of his security tipped the balance in favor of a prior
hearing in certain replevin situations. “[The provisions]
allow summary seizure of a person’s possessions when no
more than private gain is directly at stake.” Id., at 92. Cf.
Mitchell v. W. T. Grant Co., 416 U. S. 600 (1974) (upholding
Louisiana sequestration statute that provided immediate
postdeprivation hearing along with the option of damages).

The Court in Fuentes also was careful to point out the
limited situations in which seizure before hearing was consti-
tutionally permissible, and included among them “summary
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seizure of property to collect the internal revenue of the
United States.” 407 U. S., at 91-92 (citing Phillips v. Com-
miassioner, supra). Certainly the present seizure is analo-
gous, and it is therefore quite inaccurate to suggest that Fu-
entes is authority for the Court’s holding in the present case.

Likewise in Doehr, the Court struck down a state statute
authorizing prejudgment attachment of real estate without
prior notice or hearing due to potential bias of the self-
interested private party seeking attachment. The Court
noted that the statute enables one of the private parties to
“‘make use of state procedures with the overt, significant
assistance of state officials,”” that involve state action “‘sub-
stantial enough to implicate the Due Process Clause.”” Con-
necticut v. Doehr, supra, at 11 (quoting Tulsa Professional
Collection Services, Inc. v. Pope, 485 U. S. 478, 486 (1988)).
The Court concluded that, absent exigent circumstances, the
private party’s interest in attaching the property did not jus-
tify the burdening of the private property owner’s rights
without a hearing to determine the likelihood of recovery.
501 U.S., at 18. In the present case, however, it is not a
private party but the Government itself which is seizing
the property.

The Court’s effort to distinguish Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U. S. 663 (1974), is similarly unpersua-
sive. The Court says that “[c]entral to our analysis in
Calero-Toledo was the fact that a yacht was the ‘sort [of
property] that could be removed to another jurisdiction,
destroyed, or concealed, if advance warning of confiscation
were given.”” Ante, at 52 (quoting Calero-Toledo, supra, at
679). But this is one of the three reasons given by the Court
for upholding the summary forfeiture in that case: The other
two—“fostering the public interest in preventing continued
illicit use of the property,” and the fact that the “seizure is
not initiated by self-interested private parties; rather, Com-
monwealth officials determine whether seizure is appro-
priate . . .,” 416 U. S., at 679—are both met in the present
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case. And while not capable of being moved or concealed,
the real property at issue here surely could be destroyed or
damaged. Several dwellings are located on the property
that was seized from respondent Good, and these buildings
could easily be destroyed or damaged to prevent them from
falling into the hands of the Government if prior notice
were required.

The government interests found decisive in Calero-Toledo
are equally present here: The seizure of respondent Good’s
real property serves important governmental purposes in
combating illegal drugs; a preseizure notice might frustrate
this statutory purpose by permitting respondent Good to de-
stroy or otherwise damage the buildings on the property;
and Government officials made the seizure rather than self-
interested private parties seeking to gain from the seizure.
Although the Court has found some owners entitled to an
immediate postseizure administrative hearing, see, e.g.,
Mitchell v. W. T. Grant Co., supra, not until the majority
adopted the Court of Appeals ruling have we held that the
Constitution demanded notice and a preseizure hearing to
satisfy due process requirements in civil forfeiture cases.*

II1

This is not to say that the Government’s use of civil forfeit-
ure statutes to seize real property in drug cases may not
cause hardship to innocent individuals. But I have grave

*Tronically, courts and commentators have debated whether even a war-
rant should be required for civil forfeiture seizures, not whether notice
and a preseizure hearing should apply. See, e.g., Nelson, Should the
Ranch Go Free Because the Constable Blundered? Gaining Compliance
with Search and Seizure Standards in the Age of Asset Forfeiture, 80
Calif. L. Rev. 1309 (1992); Ahuja, Civil Forfeiture, Warrantless Property
Seizures, and the Fourth Amendment, 5 Yale L. & Policy Rev. 428 (1987);
and Comment, Forfeiture, Seizures and the Warrant Requirement, 48 U.
Chi. L. Rev. 960 (1981). Forcing the Government to notify the affected
property owners and go through a preseizure hearing in civil forfeiture
cases must have seemed beyond the pale to these commentators.
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doubts whether the Court’s decision in this case will do much
to alleviate those hardships, and I am confident that what-
ever social benefits might flow from the decision are more
than offset by the damage to settled principles of constitu-
tional law which are inflicted to secure these perceived social
benefits. 1 would reverse the decision of the Court of Ap-
peals in toto.

JUSTICE O’CONNOR, concurring in part and dissenting in
part.

Today the Court declares unconstitutional an act of the
Executive Branch taken with the prior approval of a Federal
Magistrate Judge in full compliance with the laws enacted by
Congress. On the facts of this case, however, I am unable to
conclude that the seizure of Good’s property did not afford
him due process. I agree with the Court’s observation in an
analogous case more than a century ago: “If the laws here in
question involved any wrong or unnecessary harshness, it
was for Congress, or the people who make congresses, to see
that the evil was corrected. The remedy does not lie with
the judicial branch of the government.” Springer v. United
States, 102 U. S. 586, 594 (1881).

I

With respect to whether 19 U. S. C. §§1602-1604 impose a
timeliness requirement over and above the statute of limita-
tions, I agree with the dissenting judge below that the Ninth
Circuit improperly “converted a set of housekeeping rules
for the government into statutory protection for the prop-
erty of malefactors.” 971 F. 2d 1376, 1384 (1992). I there-
fore join Parts I and III of the Court’s opinion.

I cannot agree, however, that under the circumstances of
this case—where the property owner was previously con-
victed of a drug offense involving the property, the Govern-
ment obtained a warrant before seizing it, and the residents
were not dispossessed—there was a due process violation
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simply because Good did not receive preseizure notice and
an opportunity to be heard. I therefore respectfully dissent
from Part II of the Court’s opinion; I also join Parts II and
IIT of the opinion of THE CHIEF JUSTICE.

II

My first disagreement is with the Court’s holding that the
Government must give notice and a hearing before seizing
any real property prior to forfeiting it. That conclusion is
inconsistent with over a hundred years of our case law. We
have already held that seizure for purpose of forfeiture is
one of those “extraordinary situations,” Fuentes v. Shevin,
407 U. S. 67, 82 (1972) (internal quotation marks omitted), in
which the Due Process Clause does not require predepriva-
tion notice and an opportunity to be heard. Calero-Toledo
v. Pearson Yacht Leasing Co., 416 U. S. 663, 676—680 (1974).
As we have recognized, Calero-Toledo “clearly indicates that
due process does not require federal [agents] to conduct a
hearing before seizing items subject to forfeiture.” United
States v. $8,850, 461 U. S. 555, 562, n. 12 (1983); see also
United States v. Von Neumann, 474 U.S. 242, 249, n. 7
(1986). Those cases reflect the commonsense notion that the
property owner receives all the process that is due at the
forfeiture hearing itself. See id., at 251 (“[The claimant’s]
right to a [timely] forfeiture proceeding . . . satisfies any due
process right with respect to the [forfeited property]”);
Windsor v. McVeigh, 93 U. S. 274, 279 (1876).

The distinction the Court tries to draw between our prece-
dents and this case—the only distinction it can draw—is that
real property is somehow different than personal property
for due process purposes. But that distinction has never
been considered constitutionally relevant in our forfeiture
cases. Indeed, this Court rejected precisely the same dis-
tinction in a case in which we were presented with a due
process challenge to the forfeiture of real property for back
taxes:
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“The power to distrain personal property for the pay-
ment of taxes is almost as old as the common law. . . .
Why is it not competent for Congress to apply to realty
as well as personalty the power to distrain and sell when
necessary to enforce the payment of a tax? It is only
the further legitimate exercise of the same power for
the same purpose.” Springer, supra, at 593—-594.

There is likewise no basis for distinguishing between real
and personal property in the context of forfeiture of property
used for criminal purposes. The required nexus between
the property and the crime—that it be used to commit, or
facilitate the commission of, a drug offense—is the same
for forfeiture of real and personal property. Compare 21
U.S.C. §881(a)(4) with §881(a)(7); see Austin v. United
States, 509 U. S. 602, 619-622 (1993) (construing the two pro-
visions equivalently). Forfeiture of real property under
similar circumstances has long been recognized. Dobbins’s
Distillery v. United States, 96 U. S. 395, 399 (1878) (uphold-
ing forfeiture of “the real estate used to facilitate the [illegal]
operation of distilling”); see also United States v. Stowell,
133 U. S. 1 (1890) (upholding forfeiture of land and buildings
used in connection with illegal brewery).

The Court attempts to distinguish our precedents by char-
acterizing them as being based on “executive urgency.”
Ante, at 60. But this case, like all forfeiture cases, also
involves executive urgency. Indeed, the Court in Calero-
Toledo relied on the same cases the Court disparages:

“[D]ue process is not denied when postponement of no-
tice and hearing is necessary to protect the public from
contaminated food, North American [Cold] Storage Co.
v. Chicago, 211 U. S. 306 (1908); . . . or to aid the collec-
tion of taxes, Phillips v. Commissioner, 283 U. S. 589
(1931); or the war effort, United States v. Pfitsch, 256
U. S. 547 (1921).” 416 U. S., at 679.



76 UNITED STATES v. JAMES DANIEL
GOOD REAL PROPERTY

Opinion of O’CONNOR, J.

The Court says that there is no “plausible claim of urgency
today to justify the summary seizure of real property under
§881(a)(7).” Ante, at 61. But we said precisely the op-
posite in Calero-Toledo: “The considerations that justified
postponement of notice and hearing in those cases are pres-
ent here.” 416 U. S., at 679. The only distinction between
this case and Calero-Toledo is that the property forfeited
here was realty, whereas the yacht in Calero-Toledo was
personalty.

It is entirely spurious to say, as the Court does, that execu-
tive urgency depends on the nature of the property sought
to be forfeited. The Court reaches its anomalous result by
mischaracterizing Calero-Toledo, stating that the movability
of the yacht there at issue was “[c]entral to our analysis.”
Ante, at 52. What we actually said in Calero-Toledo, how-
ever, was that “preseizure notice and hearing might frustrate
the interests served by [forfeiture] statutes, since the prop-
erty seized—as here, a yacht—will often be of a sort that
could be removed to another jurisdiction, destroyed, or con-
cealed, if advance warning of confiscation were given.” 416
U. S., at 679 (emphasis added). The fact that the yacht could
be sunk or sailed away was relevant to, but hardly dispositive
of, the due process analysis. In any event, land and build-
ings are subject to damage or destruction. See ante, at 72
(REHNQUIST, C. J., concurring in part and dissenting in part).
Moreover, that was just one of the three justifications on
which we relied in upholding the forfeiture in Calero-Toledo.
The other two—the importance of the governmental purpose
and the fact that the seizure was made by government
officials rather than private parties—are without a doubt
equally present in this case, as THE CHIEF JUSTICE’S opinion
demonstrates. Ante, at 71-72.

III

My second disagreement is with the Court’s holding that
the Government acted unconstitutionally in seizing this real
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property for forfeiture without giving Good prior notice and
an opportunity to be heard. I agree that the due process
inquiry outlined in Mathews v. Eldridge, 424 U. S. 319, 335
(1976)—which requires a consideration of the private inter-
est affected, the risk of erroneous deprivation and the value
of additional safeguards, and the Government’s interest—
provides an appropriate analytical framework for evaluating
whether a governmental practice violates the Due Process
Clause notwithstanding its historical pedigree. Cf. Medina
v. California, 505 U. S. 437, 453 (1992) (O’CONNOR, J., concur-
ring in judgment). But this case is an as applied challenge
to the seizure of Good’s property; on these facts, I cannot
conclude that there was a constitutional violation.

The private interest at issue here—the owner’s right to
control his property—is significant. Cf. Connecticut v.
Doehr, 501 U. S. 1, 11 (1991) (“[T]he property interests that
attachment affects are significant”). Yet the preforfeiture
intrusion in this case was minimal. Good was not living on
the property at the time, and there is no indication that his
possessory interests were in any way infringed. Moreover,
Good’s tenants were allowed to remain on the property.
The property interest of which Good was deprived was the
value of the rent during the period between seizure and the
entry of the judgment of forfeiture—a monetary interest
identical to that of the property owner in United States v.
$8,850, 461 U. S. 555 (1983), in which we stated that pre-
seizure notice and hearing were not required.

The Court emphasizes that people have a strong interest
in their homes. Ante, at 53-55, 61. But that observation
confuses the Fourth and the Fifth Amendments. The “sanc-
tity of the home” recognized by this Court’s cases, e. g., Pay-
ton v. New York, 445 U. S. 573, 601 (1980), is founded on a
concern with governmental intrusion into the owner’s posses-
sory or privacy interests—the domain of the Fourth Amend-
ment. Where, as here, the Government obtains a warrant
supported by probable cause, that concern is allayed. The
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Fifth Amendment, on the other hand, is concerned with dep-
rivations of property interests; for due process analysis, it
should not matter whether the property to be seized is real or
personal, home or not. The relevant inquiry is into the gov-
ernmental interference with the owner’s interest in what-
ever property is at issue, an intrusion that is minimal here.

Moreover, it is difficult to see what advantage a preseizure
adversary hearing would have had in this case. There was
already an ex parte hearing before a magistrate to determine
whether there was probable cause to believe that Good’s
property had been used in connection with a drug trafficking
offense. That hearing ensured that the probable validity of
the claim had been established. Cf. Sniadach v. Family Fi-
nance Corp. of Bay View, 395 U. S. 337, 343 (1969) (Harlan,
J., concurring). The Court’s concern with innocent owners
(see ante, at 55-56) is completely misplaced here, where the
warrant affidavit indicated that the property owner had al-
ready been convicted of a drug offense involving the prop-
erty. See App. 29-31.

At any hearing—adversary or not—the Government need
only show probable cause that the property has been used to
facilitate a drug offense in order to seize it; it will be unlikely
that giving the property owner an opportunity to respond
will affect the probable-cause determination. Cf. Gerstein
v. Pugh, 420 U. S. 103, 121-122 (1975). And we have already
held that property owners have a due process right to a
prompt postseizure hearing, which is sufficient to protect
the owner’s interests. See $8,850, supra, at 564-565; Von
Neumann, 474 U. S., at 249.

The Government’s interest in the property is substantial.
Good’s use of the property to commit a drug offense con-
veyed all right and title to the United States, although a
judicial decree of forfeiture was necessary to perfect the
Government’s interest. See United States v. Parcel of
Rumson, N. J., Land, 507 U. S. 111, 125-127 (1993) (plurality
opinion); cf. Doehr, supra, at 16 (noting that the plaintiff
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“had no existing interest in Doehr’s real estate when he
sought the attachment”). Seizure allowed the Government
to protect its inchoate interest in the property itself. Cf.
Mitchell v. W. T. Grant Co., 416 U. S. 600, 608—609 (1974).

Seizure also permitted the Government “to assert in rem
jurisdiction over the property in order to conduct forfeiture
proceedings, thereby fostering the public interest in prevent-
ing continued illicit use of the property and in enforcing
criminal sanctions.” Calero-Toledo, 416 U. S., at 679 (foot-
note omitted); see also Fuentes, 407 U. S., at 91, n. 23, citing
Ownbey v. Morgan, 256 U. S. 94 (1921). In another case in
which the forfeited property was land and buildings, this
Court stated:

“Judicial proceedings in rem, to enforce a forfeiture,
cannot in general be properly instituted until the prop-
erty inculpated is previously seized by the executive au-
thority, as it is the preliminary seizure of the property
that brings the same within the reach of such legal proc-
ess.” Dobbins’s Distillery, 96 U. S., at 396, citing The
Brig Ann, 9 Cranch 289 (1815).

The Government in Dobbins’s Distillery proceeded almost
exactly as it did here: The United States Attorney swore out
an affidavit alleging that the premises were being used as an
illegal distillery, and thus were subject to forfeiture; a fed-
eral judge issued a seizure warrant; a deputy United States
marshal seized the property by posting notices thereon ad-
monishing anyone with an interest in it to appear before the
court on a stated date; and the court, after a hearing at
which Dobbins claimed his interest, ordered the property
forfeited to the United States. See Record in Dobbins’s
Distillery v. United States, No. 145, O. T. 1877, pp. 2-8, 37—
39, 46-48. The Court noted that “[dJue executive seizure
was made in this case of the distillery and of the real and
personal property used in connection with the same.” 96
U. S, at 396.
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The Court objects that the rule has its origins in admiralty
cases, and has no applicability when the object of the forfeit-
ure is real property. But Congress has specifically made the
customs laws applicable to drug forfeitures, regardless of
whether the Government seeks to forfeit real or personal
property. 21 U.S.C. §881(d); cf. Tyler v. Defrees, 11 Wall.
331, 346 (1871) (“Unquestionably, it was within the power of
Congress to provide a full code of procedure for these cases
[involving the forfeiture of real property belonging to re-
bels], but it chose to [adopt], as a general rule, a well-
established system of administering the law of capture”).
Indeed, just last Term, we recognized in a case involving the
seizure and forfeiture of real property that “it long has been
understood that a valid seizure of the res is a prerequisite
to the iitiation of an in rem civil forfeiture proceeding.”
Republic Nat. Bank of Miami v. United States, 506 U. S. 80,
84 (1992).

Finally, the burden on the Government of the Court’s deci-
sion will be substantial. The practical effect of requiring an
adversary hearing before seizure will be that the Govern-
ment will conduct the full forfeiture hearing on the merits
before it can claim its interest in the property. In the mean-
time, the Government can protect the important federal in-
terests at stake only through the vagaries of state laws.
And while under the current system only a few property
owners contest the forfeiture, the Court’s opinion creates an
incentive and an opportunity to do so, thus increasing the
workload of federal prosecutors and courts.

For all these reasons, I would reverse the judgment of the
Court of Appeals. I therefore respectfully dissent from
Part II of the opinion of the Court.

JUSTICE THOMAS, concurring in part and dissenting in
part.

Two fundamental considerations seem to motivate the
Court’s due process ruling: first, a desire to protect the
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rights incident to the ownership of real property, especially
residences, and second, a more implicitly expressed distrust
of the Government’s aggressive use of broad civil forfeiture
statutes. Although I concur with both of these sentiments,
I cannot agree that Good was deprived of due process of law
under the facts of this case. Therefore, while I join Parts I
and IIT of the Court’s opinion, I dissent from Part II.

Like the majority, I believe that “[ilndividual freedom
finds tangible expression in property rights.” Amnte, at 61.
In my view, as the Court has increasingly emphasized the
creation and delineation of entitlements in recent years, it
has not always placed sufficient stress upon the protection
of individuals’ traditional rights in real property. Although
I disagree with the outcome reached by the Court, I
am sympathetic to its focus on the protection of property
rights—rights that are central to our heritage. Cf. Payton
v. New York, 445 U.S. 573, 601 (1980) (“[Rlespect for
the sanctity of the home . .. has been embedded in our tradi-
tions since the origins of the Republic”); Entick v. Carring-
ton, 19 How. St. Tr. 1029, 1066 (C. P. 1765) (“The great end,
for which men entered into society, was to secure their
property”).

And like the majority, I am disturbed by the breadth of
new civil forfeiture statutes such as 21 U.S. C. §881(a)(7),
which subjects to forfeiture all real property that is used, or
intended to be used, in the commission, or even the facilita-
tion, of a federal drug offense.! As JUSTICE O’CONNOR

1Other courts have suggested that Government agents, and the statutes
under which they operate, have gone too far in the civil forfeiture context.
See, e. g., United States v. All Assets of Statewide Auto Parts, Inc., 971
F. 2d 896, 905 (CA2 1992) (“We continue to be enormously troubled by the
government’s increasing and virtually unchecked use of the civil forfeiture
statutes and the disregard for due process that is buried in those stat-
utes”); United States v. One Parcel of Property, 964 F. 2d 814, 818 (CAS8
1992) (“[W]e are troubled by the government’s view that any property,
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points out, ante, at 74-76, since the Civil War we have upheld
statutes allowing for the civil forfeiture of real property. A
strong argument can be made, however, that § 881(a)(7) is so
broad that it differs not only in degree, but in kind, from
its historical antecedents. See, e. g., Brief for Respondents
19-21. Indeed, it is unclear whether the central theory be-
hind in rem forfeiture, the fiction “that the thing is primarily
considered the offender,” J. W. Goldsmith, Jr.-Grant Co. v.
United States, 254 U. S. 505, 511 (1921), can fully justify the
immense scope of §881(a)(7). Under this provision, “large
tracts of land [and any improvements thereon] which have
no connection with crime other than being the location where
a drug transaction occurred,” Brief for Respondents 20, are
subject to forfeiture. It is difficult to see how such real
property is necessarily in any sense “guilty” of an offense,
as could reasonably be argued of, for example, the distillery
in Dobbins’s Distillery v. United States, 96 U. S. 395 (1878),
or the pirate vessel in Harmony v. United States, 2 How. 210
(1844). Given that current practice under §881(a)(7) ap-
pears to be far removed from the legal fiction upon which
the civil forfeiture doctrine is based, it may be necessary—in
an appropriate case—to reevaluate our generally deferential
approach to legislative judgments in this area of civil
forfeiture.?

In my view, however, Good’s due process claim does not
present that “appropriate” case. In its haste to serve laud-
able goals, the majority disregards our case law and ignores

whether it be a hobo’s hovel or the Empire State Building, can be seized
by the government because the owner, regardless of his or her past crimi-
nal record, engages in a single drug transaction”), rev’d sub nom. Austin
v. United States, 509 U. S. 602 (1993).

2Such a case may arise in the excessive fines context. See Austin v.
United States, 509 U. S., at 628 (SCALIA, J., concurring in part and concur-
ring in judgment) (suggesting that “[t]he relevant inquiry for an excessive
forfeiture under [21 U. S. C.] §881 is the relationship of the property to
the offense: Was it close enough to render the property, under traditional
standards, ‘guilty’ and hence forfeitable?”).
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the critical facts of the case before it. As the opinions of
THE CHIEF JUSTICE, ante, at 69-72, and JUSTICE O’CONNOR,
ante, at 74-76, persuasively demonstrate, the Court’s opinion
is predicated in large part upon misreadings of important
civil forfeiture precedents, especially Calero-Toledo v. Pear-
son Yacht Leasing Co., 416 U. S. 663 (1974).2 1 will not re-
peat the critiques found in the other dissents, but will add
that it is twice puzzling for the majority to explain cases
such as Springer v. United States, 102 U. S. 586 (1881), and
Dobbins’s Distillery, supra, as depending on the Federal
Government’s urgent need for revenue in the 19th century.
First, it is somewhat odd that the Court suggests that the
Government’s financial concerns might justifiably control the
due process analysis, see ante, at 59-60, and second, it is diffi-
cult to believe that the prompt collection of funds was more
essential to the Government a century ago than it is today.

I agree with the other dissenters that a fair application of
the relevant precedents to this case would indicate that no
due process violation occurred. But my concerns regarding
the legitimacy of the current scope of the Government’s real
property forfeiture operations lead me to consider these
cases as only helpful to the analysis, not dispositive. What
convinces me that Good’s due process rights were not vio-
lated are the facts of this case—facts that are disregarded by
the Court in its well-intentioned effort to protect “innocent
owners” from mistaken Government seizures. Amnte, at 55.
The Court forgets that “this case is an as applied challenge
to the seizure of Good’s property.” Amnte, at 77 (O’CONNOR,
J., concurring in part and dissenting in part). In holding
that the Government generally may not seize real property
prior to a final judgment of forfeiture, see ante, at 59, 62, the

3With scant support, the Court also dispenses with the ancient jurisdic-
tional rule that “a valid seizure of the res is a prerequisite to the initiation
of an in rem civil forfeiture proceeding,” Republic Nat. Bank of Miami v.
United States, 506 U. S. 80, 84 (1992), at least in the case of real property.
See ante, at 57-58.
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Court effectively declares that many of the customs laws are
facially unconstitutional as they apply under 21 U.S.C.
§881(d) to forfeiture actions brought pursuant to §881(a)(7).
See, e. g, 19 U. S. C. §§1602, 1605 (authorizing seizure prior
to adversary proceedings). We should avoid reaching be-
yond the question presented in order to fashion a broad con-
stitutional rule when doing so is unnecessary for resolution
of the case before us. Cf. Ashwander v. TVA, 297 U. S. 288,
347 (1936) (Brandeis, J., concurring). The Court’s over-
reaching is particularly unfortunate in this case because
the Court’s solicitude is so clearly misplaced: Good is not an
“innocent owner”; he is a convicted drug offender.

Like JUSTICE O’CONNOR, I cannot agree with the Court
that “under the circumstances of this case—where the prop-
erty owner was previously convicted of a drug offense in-
volving the property, the Government obtained a warrant
before seizing it, and the residents were not dispossessed—
there was a due process violation simply because Good did
not receive preseizure notice and an opportunity to be
heard.” Amnte, at 73-74 (O’CONNOR, J., concurring in part
and dissenting in part). Wherever the due process line
properly should be drawn, in circumstances such as these, a
preseizure hearing is not required as a matter of constitu-
tional law. Moreover, such a hearing would be unhelpful to
the property owner. As a practical matter, it is difficult to
see what purpose it would serve. Notice, of course, is pro-
vided by the conviction itself. In my view, seizure of the
property without more formalized notice and an opportunity
to be heard is simply one of the many unpleasant collateral
consequences that follows from conviction of a serious drug
offense. Cf. Price v. Johnston, 334 U.S. 266, 285 (1948)
(“Lawful incarceration brings about the necessary with-
drawal or limitation of many privileges and rights”).

It might be argued that this fact-specific inquiry is too
narrow. Narrow, too, however, was the first question pre-
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sented to us for review.* Moreover, when, as here, ambi-
tious modern statutes and prosecutorial practices have all
but detached themselves from the ancient notion of civil for-
feiture, I prefer to go slowly. While I sympathize with the
impulses motivating the Court’s decision, I disagree with the
Court’s due process analysis. Accordingly, I respectfully
dissent.

4“Whether the seizure of the respondent real property for forfeiture,
pursuant to a warrant issued by a magistrate judge based on a finding of
probable cause, violated the Due Process Clause of the Fifth Amendment
because the owner (who did not reside on the premises) was not given
notice and an opportunity for a hearing prior to the seizure.” Pet. for
Cert. I.
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JOHN HANCOCK MUTUAL LIFE INSURANCE CO.
v. HARRIS TRUST AND SAVINGS BANK, as
TRUSTEE OF THE SPERRY MASTER
RETIREMENT TRUST NO. 2

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 92-1074. Argued October 12, 1993—Decided December 13, 1993

Petitioner John Hancock Mutual Life Insurance Company (Hancock) and
respondent Harris Trust and Savings Bank (Harris), the current trustee
of a corporation’s retirement plan, are party to Group Annuity Contract
No. 50 (GAC 50), an agreement of a type known as a “participating
group annuity.” Under such a contract, the insurer commingles with
its general corporate assets deposits received to secure retiree benefits,
and does not immediately apply those deposits to the purchase of annu-
ities. During the life of the contract, however, amounts credited to the
deposit account may be converted into a stream of guaranteed benefits
for individual retirees. Funds in excess of those that have been so con-
verted are referred to as “free funds.” Dissatisfied over its inability to
gain access to GAC 50’s free funds, Harris filed this suit pursuant to,
inter alia, the Employee Retirement Income Security Act of 1974
(ERISA), alleging that Hancock is managing “plan assets,” and there-
fore is subject to ERISA’s fiduciary standards in its administration of
GAC 50. Hancock responded that its undertaking fits within the
ERISA provision, 29 U. S. C. §1101(b)(2)(B), that excludes from “plan
assets” a “guaranteed benefit policy,” defined as an insurance policy or
contract “to the extent that [it] provides for benefits the amount of
which is guaranteed by the insurer.” The District Court granted Han-
cock summary judgment on the ERISA claims, holding that it was not
a fiduciary with respect to any portion of GAC 50. Reversing in part,
the Court of Appeals held that the “guaranteed benefit policy” exclusion
did not cover the GAC 50 free funds, as to which Hancock provides no
guarantee of benefit payments or fixed rates of return.

Held: Because the GAC 50 free funds are “plan assets,” Hancock’s actions
in regard to their management and disposition must be judged against
ERISA’s fiduciary standards. Pp. 94-110.

(@) The import of the pertinent ERISA provisions, read as a whole
and in light of the statute’s broad purpose of protecting retirement bene-
fits, is reasonably clear. In contrast to other ERISA provisions creat-
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ing unqualified exemptions from the statute’s reach, Congress specifi-
cally instructed, by the words of limitation it used in §1101(b)(2)(B),
that the guaranteed benefit policy exclusion be closely contained: The
deposits over which Hancock is exercising authority or control under
GAC 50 must have been obtained “solely” by reason of the issuance of
“an insurance policy or contract” that provides for benefits “the amount
of which is guaranteed,” and even then the exemption applies only “to
the extent” that GAC 50 provides for such benefits. Pp. 94-97.

(b) The Court rejects Hancock’s contention that, because Congress
reserved to the States primary responsibility for regulating the insur-
ance industry, ERISA’s requirement that a fiduciary act “solely in the
interest of . . . participants and beneficiaries and . . . for the exclusive
purpose of . . . providing benefits,” §1104(a)(1)(A)(i) (emphasis added),
must yield to conflicting state-law requirements that an insurer manag-
ing general account assets consider the interest of, and maintain equity
among, all of its contractholders, creditors, and shareholders. The
McCarran-Ferguson Act—which provides, among other things, that no
federal “Act . . . shall be construed to . .. supersede any [state] law . . .
enacted . . . for the purpose of regulating the business of insurance . . .
unless such Act specifically relates to the business of insurance”—does
not support Hancock’s contention, since ERISA and the guaranteed ben-
efit policy provision obviously and specifically “relat[e] to the business
of insurance.” Moreover, although state laws concerning an insurer’s
management of general account assets “regulat[e] insurance” in the
words of ERISA’s saving clause—which instructs that ERISA “shall
not be construed to exempt . . . any person from any [state] law . . .
which regulates insurance,” § 1144(b)(2)(A)—state laws regulating gen-
eral accounts also can “relate to [an] employee benefit plan” under
ERISA’s encompassing preemption clause, which directs that the stat-
ute “shall supersede any and all State laws insofar as they . . . relate to
any employee benefit plan,” §1144(a). There is no solid basis for believ-
ing that Congress, when it designed ERISA, intended fundamentally to
alter traditional preemption analysis. Thus, ERISA leaves room for
complementary or dual federal and state regulation, and calls for federal
supremacy when the two regimes cannot be harmonized or accommo-
dated. Pp. 97-101.

() Hancock is an ERISA fiduciary with respect to the free funds it
holds under GAC 50. To determine whether a contract qualifies as a
guaranteed benefit policy, each component of the contract bears exami-
nation. A component fits within the guaranteed benefit policy exclusion
only if it allocates investment risk to the insurer. Cf., e.g., SEC v.
United Benefit Life Ins. Co., 387 U. S. 202. Such an allocation is present
when the insurer provides a genuine guarantee of an aggregate amount
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of benefits payable to retirement plan participants and their beneficiar-
ies, as Hancock indisputably did with respect to certain GAC 50 benefits
not at issue. As to a contract’s free funds, the insurer must guarantee
a reasonable rate of return on those funds and provide a mechanism to
convert them into guaranteed benefits at rates set by the contract.
While another contract, with a different set of features, might satisfy
these requirements, GAC 50 does not; indeed, Hancock provided no real
guarantee that benefits in any amount would be payable from the free
funds. Pp. 101-106.

(d) The Court declines to follow the Labor Department’s view that
ERISA’s fiduciary obligations do not apply in relation to assets held by
an insurer in its general account under contracts like GAC 50. The
1975 interpretive bulletin assertedly expressing this view did not origi-
nally have the scope now attributed to it, since it expressly addressed
only a question regarding the scope of the prohibited transaction rules,
and did not mention or elaborate upon its applicability to the guaranteed
benefit policy exemption or explain how an unqualified exclusion for
an insurer’s general asset account can be reconciled with Congress’
choice of a more limited (“to the extent that”) formulation. Moreover,
as of 1992, the Department apparently had no firm position to communi-
cate, since it declined to file a brief in the Court of Appeals, citing the
need to fully consider all of the implications of the issues. This Court
will not accord deference to the Department’s current view, since, by
reading the statutory words “to the extent” to mean nothing more than
“if,” the Department has exceeded the scope of available ambiguity.
Pp. 106-110.

970 F. 2d 1138, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which REENQUIST,
C. J, and BLACKMUN, STEVENS, SCALIA, and SOUTER, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which O’CONNOR and KENNEDY,
JJ., joined, post, p. 111.

Howard G. Kristol argued the cause for petitioner. With
him on the briefs were Robert M. Peak, Rosalie A. Hailey,
and Richard J. J. Scarola.

Christopher J. Wright argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Acting Solicitor General Bryson, Acting Deputy
Solicitor General Kmeedler, Judith E. Kramer, Allen H.
Feldman, Nathaniel I. Spiller, and Elizabeth Hopkins.
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Lawrence Kill argued the cause for respondent. With
him on the brief was John B. Berringer.™

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents an issue of statutory construction—
whether the fiduciary standards stated in the Employee Re-
tirement Income Security Act of 1974 (ERISA) govern an
insurance company’s conduct in relation to certain annuity
contracts. Fiduciary status under ERISA generally attends
the management of “plan assets.” The statute, however,
contains no comprehensive definition of “plan assets.” Our
task in this case is to determine the bounds of a statutory
exclusion from “plan asset” categorization, an exclusion Con-
gress prescribed for “guaranteed benefit polic[ies].”

The question before us arises in the context of a contract
between defendant-petitioner John Hancock Mutual Life In-
surance Company (Hancock) and plaintiff-respondent Harris
Trust and Savings Bank (Harris), current trustee of a Sperry
Rand Corporation Retirement Plan.! Pursuant to its con-

*Briefs of amict curiae urging reversal were filed for the State of New
York et al. by Robert Abrams, Attorney General of New York, and Jerry
Boone, Solicitor General, and Scott Harshbarger, Attorney General of
Massachusetts; for the American Council of Life Insurance by James F.
Jorden, Stephen H. Goldberg, Perry Ian Cone, Waldemar J. Pflepsen, Jr.,
Richard E. Barnsback, Stephen W. Kraus, and Phillip E. Stano; and for
the Life Insurance Council of New York by Theodore R. Groom, Stephen
M. Saxon, William F. Hanrahan, William J. Flanagan, and Raymond
A. D’Amico.

Briefs of amici curiae urging affirmance were filed for Certain United
States Senators and Representatives by Howard M. Metzenbauwm, pro se;
for the American Association of Retired Persons et al. by Cathy Ventrell-
Momsees, Joan S. Wise, Mary Ellen Signorille, and Edgar Pauk; and for
the Western Conference of Teamsters Pension Trust Fund by William H.
Song, Brigid Carroll Anderson, and Timothy St. Clair Smith.

1 Sperry Rand Corporation has undergone a number of changes in name
and corporate form since 1941, when the contract with Hancock was ini-
tially made; for convenience, we use in this opinion only the employer-
corporation’s original name, Sperry.
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tract with Harris, Hancock receives deposits from the Sperry
Plan. Harris asserts that Hancock is managing “plan
assets,” and therefore bears fiduciary responsibility. Han-
cock maintains that its undertaking fits within the statutory
exclusion for “guaranteed benefit policlies].” “Guaranteed
benefit policy” is not a trade term originating in the insur-
ance industry; it is a statutory invention placed in ERISA
and there defined as an insurance policy or contract that
“provides for benefits the amount of which is guaranteed by
the insurer.” 88 Stat. 875, 29 U. S. C. §1101(b)(2)(B).

The contract in suit is of a kind known in the trade as
a “deposit administration contract” or “participating group
annuity.”? Under a contract of this type, deposits to secure
retiree benefits are not immediately applied to the purchase
of annuities; instead, the deposits are commingled with the
insurer’s general corporate assets, and deposit account bal-
ances reflect the insurer’s overall investment experience.
During the life of the contract, however, amounts credited
to the deposit account may be converted into a stream of
guaranteed benefits for individual retirees.

We granted certiorari, 507 U. S. 983 (1993), to resolve a
split among Courts of Appeals regarding the applicability of
the guaranteed benefit policy exclusion to annuity contracts
of the kind just described. The Second Circuit in the case
we review held that the guaranteed benefit policy exclusion
did not cover funds administered by Hancock that bear no
fixed rate of return and have not yet been converted into
guaranteed benefits. 970 F. 2d 1138, 1143-1144 (1992). We
agree with the Second Circuit that ERISA’s fiduciary obliga-
tions bind Hancock in its management of such funds, and
accordingly affirm that court’s judgment.

2For descriptions of these contracts, see D. McGill & D. Grubbs, Funda-
mentals of Private Pensions 551-564 (6th ed. 1989) (hereinafter McGill &
Grubbs); see also Goldberg & Altman, The Case for the Nonapplication of
ERISA to Insurers’ General Account Assets, 21 Tort & Ins. L. J. 475,
478-482 (1986) (hereinafter Goldberg & Altman).
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The parties refer to the contract at issue as Group Annuity
Contract No. 50 (GAC 50). Initially, GAC 50 was a simple
deferred annuity contract under which Sperry purchased
from Hancock individual deferred annuities, at rates fixed by
the contract, for employees eligible under the Sperry Retire-
ment Plan.

Since its origination in 1941, however, GAC 50 has been
transformed by amendments. By the time this litigation
commenced, the contract included the following features.
Assets and liabilities under GAC 50 were recorded (for book-
keeping purposes) in two accounts—the “Pension Adminis-
tration Fund” recorded assets, and the “Liabilities of the
Fund,” liabilities. GAC 50 assets were not segregated, how-
ever; they were part of Hancock’s pool of corporate funds, or
general account, out of which Hancock pays its costs of oper-
ation and satisfies its obligations to policyholders and other
creditors. See Agreed Statement of Facts {9 11-19, App.
85-86; Brief for Petitioner 7-9; see also McGill & Grubbs
492 (describing general accounts); id., at 552 (describing asset
allocation under deposit administration contracts). Hancock
agreed to allocate to GAC 50’s Pension Administration Fund
a pro rata portion of the investment gains and losses at-
tributable to Hancock’s general account assets, Agreed
Statement of Facts 11, App. 85, and also guaranteed
that the Pension Administration Fund would not fall below
its January 1, 1968, level, Agreed Statement of Facts 27,
id., at 88.

GAC 50 provided for conversion of the Pension Adminis-
tration Fund into retirement benefits for Sperry employees
in this way. Upon request of the Sperry Plan Administra-
tor, Hancock would guarantee full payment of all benefits to
which a designated Sperry retiree was entitled; attendant
liability would then be recorded by adding an amount, set by
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Hancock, to the Liabilities of the Fund.? In the event that
the added liability caused GAC 50’s “Minimum Operating
Level”—the Liabilities of the Fund plus a contingency cush-
ion of five percent—to exceed the amount accumulated in the
Pension Administration Fund, the “active” or “accumulation”
phase of the contract would terminate automatically. In
that event, Hancock would purchase annuities at rates stated
in the contract to cover all benefits previously guaranteed
by Hancock under GAC 50, and the contract itself would con-
vert back to a simple deferred annuity contract. Agreed
Statement of Facts {933, 36-37, 42, id., at 89-91.

As GAC 50 was administered, amounts recorded in the
Pension Administration Fund were used to provide retire-
ment benefits to Sperry employees in other ways. In this
connection, the parties use the term “free funds” to describe
the excess in the Pension Administration Fund over the Min-
imum Operating Level (105 percent of the amount needed to
provide guaranteed benefits). In 1977, Sperry Plan trustee
Harris obtained the right to direct Hancock to use the free
funds to pay “nonguaranteed benefits” to retirees. These
benefits were provided monthly on a pay-as-you-go basis;
they were nonguaranteed in the sense that Hancock was ob-
ligated to make payments only out of free funds, . e., only
when the balance in the Pension Administration Fund ex-
ceeded the Minimum Operating Level.

Additionally, in 1979 and again in 1981, Hancock permitted
Harris to transfer portions of the free funds pursuant to
“rollover” procedures. Agreed Statement of Facts {78, id.,
at 96. Finally, in 1988, a contract amendment allowed Har-
ris to transfer over $50 million from the Pension Administra-
tion Fund without triggering the contract’s “asset liquidation

3This liability calculation established, in effect, the price for Hancock’s
guarantee of a specified benefit stream. The liability associated with a
given benefit entitlement was to be calculated using rates that, since 1972,
could be altered by Hancock. Agreed Statement of Facts 39, App. 90.



Cite as: 510 U. S. 86 (1993) 93

Opinion of the Court

adjustment,” a mechanism for converting the book value of
the transferred assets to market value.

While Harris in fact used these various methods to effect
withdrawals from the Pension Administration Fund, Han-
cock maintains that only the original method—conversion of
the Pension Administration Fund into guaranteed benefits—
is currently within the scope of Harris’ contract rights. In
May 1982, Hancock gave notice that it would no longer
make nonguaranteed benefit payments. Agreed Statement
of Facts §982-87, id., at 97-98. And since 1981 Hancock
has refused all requests by Harris to make transfers using
“rollover” procedures. Agreed Statement of Facts 79,
id., at 96.

Harris last exercised its right to convert Pension Adminis-
tration Fund accumulations into guaranteed benefits in 1977.
Agreed Statement of Facts § 81, id., at 97. Harris contends,
and Hancock denies, that the conversion price has been in-
flated by incorporation of artificially low interest rate
assumptions.

One means remains by which Harris may gain access to
GAC 50’s free funds. Harris can demand transfer of those
funds in their entirety out of the Pension Administration
Fund. Harris has not taken that course because it entails
an asset liquidation adjustment Harris regards as undervalu-
ing the plan’s share of Hancock’s general account. In sum,
nothing was removed from the Pension Administration Fund
or converted into guaranteed benefits between June 1982 and
1988. During that period the free funds increased dramati-
cally as a result of Hancock’s continuing positive investment
experience, the allocation of a portion of that experience to
the Pension Administration Fund, and the absence of any
offsetting increase in the Liabilities of the Fund for addi-
tional guaranteed benefits.

Harris commenced this action in July 1983, contending,
wmter alia, that Hancock breached its fiduciary obligations
under ERISA by denying Harris any realistic means to make
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use of GAC 50’s free funds. Hancock responded that
ERISA’s fiduciary standards do not apply because GAC 50,
in its entirety, “provides for benefits the amount of which is
guaranteed by the insurer” within the meaning of the “guar-
anteed benefit policy” exclusion accorded by 29 U.S.C.
§1101(b)(2)(B).

In September 1989, the District Court granted Hancock’s
motion for summary judgment on Harris’ ERISA claims,
holding that Hancock was not an ERISA fiduciary with re-
spect to any portion of GAC 50. 722 F. Supp. 998 (SDNY
1989). The District Court thereafter dismissed Harris’ re-
maining contract and tort claims. See 767 F. Supp. 1269
(1991). On appeal, the Second Circuit reversed in part.
The Court of Appeals determined that although Hancock
“provides guarantees with respect to one portion of the ben-
efits derived from [GAC 50], it does not do so at all times
with respect to all the benefits derived from the other, or
free funds, portion” of the contract. 970 F. 2d, at 1143. The
free funds “were not converted to fixed, guaranteed obliga-
tions but instead were subject to fluctuation based on the
insurer’s investment performance.” Id., at 1144. With re-
spect to those free funds, the Second Circuit concluded, Han-
cock “provides no guarantee of benefit payments or fixed
rates of return.” Ibid. The Court of Appeals accordingly
ruled that ERISA’s fiduciary standards govern Hancock’s
management of the free funds, and it instructed the District
Court to determine whether those standards had been satis-
fied. Ibid.

II

A

Is Hancock a fiduciary with respect to any of the funds it
administers under GAC 50?7 To answer that question, we
examine first the language of the governing statute, guided
not by “a single sentence or member of a sentence, but
look[ing] to the provisions of the whole law, and to its object



Cite as: 510 U. S. 86 (1993) 95

Opinion of the Court

and policy.” Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41,
51 (1987), quoting Kelly v. Robinson, 479 U. S. 36, 43 (1986)
(internal quotation marks omitted). The obligations of an
ERISA fiduciary are described in 29 U. S. C. §1104(a)(1): A
fiduciary must discharge its duties with respect to a plan

“solely in the interest of the participants and beneficiar-
ies and—

“(A) for the exclusive purpose of:

“(i) providing benefits to participants and their bene-
ficiaries . . ..”

A person is a fiduciary with respect to an employee bene-
fit plan

“to the extent (i) he exercises any discretionary author-
ity or discretionary control respecting management of
such plan or exercises any authority or control respect-
g management or disposition of its assets . ...” 29
U. S. C. §1002(21)(A) (emphasis added).

The “assets” of a plan are undefined except by exclusion in
§1101(b)(2), which reads in relevant part:

“In the case of a plan to which a guaranteed benefit
policy is issued by an insurer, the assets of such plan
shall be deemed to include such policy, but shall not,
solely by reason of the issuance of such policy, be
deemed to include any assets of such insurer.”

A “guaranteed benefit policy,” in turn, is defined as

“an insurance policy or contract to the extent that such
policy or contract provides for benefits the amount of
which is guaranteed by the insurer. Such term includes
any surplus in a separate account, but excludes any
other portion of a separate account.” §1101(b)(2)(B).*

4 As noted by Goldberg and Altman, the term “guaranteed benefit con-
tract . . . has never been a part of the insurance industry lexicon.” Gold-
berg & Altman 482. ERISA itself must thus supply the term’s meaning.
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Although these provisions are not mellifluous, read as a
whole their import is reasonably clear. To help fulfill
ERISA’s broadly protective purposes,” Congress commodi-
ously imposed fiduciary standards on persons whose actions
affect the amount of benefits retirement plan participants
will receive. See 29 U. S. C. §1002(21)(A) (defining as a fi-
duciary any person who “exercises any authority or control
respecting management or disposition of [a plan’s] assets”);
H. R. Conf. Rep. No. 93-1280, p. 296 (1974) (the “fiduciary
responsibility rules generally apply to all employee benefit
plans. .. in or affecting interstate commerce”). The guaran-
teed benefit policy exclusion from ERISA’s fiduciary regime©
is markedly confined: The deposits over which Hancock is
exercising authority or control under GAC 50 must have
been obtained “solely” by reason of the issuance of “an insur-
ance policy or contract” that provides for benefits “the
amount of which is guaranteed,” and even then it is only “to
the extent” that GAC 50 provides for such benefits that the
§1101(b)(2)(B) exemption applies.

In contrast, elsewhere in the statute Congress spoke with-
out qualification. For example, Congress exempted from
the definition of plan assets “any security” issued to a plan
by a registered investment company. 29 U. S. C. §1101(b)(1)
(emphasis added). Similarly, Congress exempted “any as-
sets of . . . an insurance company or any assets of a plan
which are held by . . . an insurance company” from the re-

5See, e. g., Massachusetts v. Morash, 490 U. S. 107, 112-113 (1989); Met-
ropolitan Life Ins. Co. v. Massachusetts, 471 U. S. 724, 732 (1985). The
statute’s statement of purpose observes that “the continued well-being
and security of millions of employees and their dependents are directly
affected by [employee benefit plans]” and declares it “desirable . . . that
disclosure be made and safeguards be provided with respect to the estab-
lishment, operation, and administration of such plans . ...” 29 U.S.C.
§1001(a).

6Section 1101(b) also provides an exclusion for assets held by “an invest-
ment company registered under the Investment Company Act of 1940.”
29 U. 8. C. §1101(b)(1).
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quirement that plan assets be held in trust. §1103(b)(2)
(emphasis added). Notably, the guaranteed benefit policy
exemption is not available to “any” insurance contract that
provides for guaranteed benefits but only “to the extent
that” the contract does so. See Comment, Insurers Beware:
General Account Activities May Subject Insurance Compa-
nies to ERISA’s Fiduciary Obligations, 88 Nw. U. L. Rew.
803, 833-834 (1994). Thus, even were we not inclined, gen-
erally, to tight reading of exemptions from comprehensive
schemes of this kind, see, e. g., Commissioner v. Clark, 489
U. S. 726, 739-740 (1989) (when a general policy is qualified
by an exception, the Court “usually read[s] the exception
narrowly in order to preserve the primary operation of the
[policyl”), A. H. Phillips, Inc. v. Walling, 324 U. S. 490, 493
(1945) (cautioning against extending exemptions “to other
than those plainly and unmistakably within its terms”), Con-
gress has specifically instructed, by the words of limitation
it used, that we closely contain the guaranteed benefit pol-
icy exclusion.
B

Hancock, joined by some amici, raises a threshold objec-
tion. ERISA’s fiduciary standards cannot govern an insur-
er’s administration of general account contracts, Hancock
asserts, for that would pose irreconcilable conflicts between
state and federal regulatory regimes. ERISA requires fi-
duciaries to act “solely in the interest of the participants
and beneficiaries and . . . for the exclusive purpose of . . .
providing benefits to participants and their beneficiaries.”
29 U.S. C. §1104(a) (emphasis added). State law, however,
requires an insurer, in managing general account assets, “to
consider the interests of all of its contractholders, creditors
and shareholders,” and to “maintain equity among its various
constituencies.” Goldberg & Altman 477." To head off

"See, e. g., N. Y. Ins. Law §4224(a)(1) (McKinney 1985) (prohibiting un-
fair discrimination between contractholders); see also Mack Boring &
Parts v. Meeker Sharkey Moffitt, Actuarial Consultants of New Jersey,
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conflicts, Hancock contends, ERISA must yield, because
Congress reserved to the States primary responsibility for
regulation of the insurance industry. We are satisfied that
Congress did not order the unqualified deferral to state law
that Hancock both advocates and attributes to the federal
lawmakers. Instead, we hold, ERISA leaves room for com-
plementary or dual federal and state regulation, and calls for
federal supremacy when the two regimes cannot be harmo-
nized or accommodated.

To support its contention, Hancock refers first to the
McCarran-Ferguson Act, 59 Stat. 33, as amended, 15 U. S. C.
§1011 et seq., which provides:

“The business of insurance, and every person engaged
therein, shall be subject to the laws of the several States
which relate to the regulation . . . of such business.” 15
U. S. C. §1012(a).

“No Act of Congress shall be construed to invalidate,
impair or supersede any law enacted by any State for
the purpose of regulating the business of insurance . . .
unless such Act specifically relates to the business of
insurance . ...” §1012(b).

But as the United States points out, “ERISA, both in general
and in the guaranteed benefit policy provision in particular,
obviously and specifically relates to the business of insur-
ance.” Brief for United States as Amicus Curiae 23, n. 13.%
Thus, the McCarran-Ferguson Act does not surrender reg-
ulation exclusively to the States so as to preclude the appli-
cation of ERISA to an insurer’s actions under a general
account contract. See ibid.

930 F. 2d 267, 275, n. 17 (CA3 1991) (noting state regulations requiring
insurers to treat all contractholders fairly and equitably). See generally
McGill & Grubbs 492-494.

8We called attention to the “deliberately expansive” character of
ERISA’s preemption provisions in Pilot Life Ins. Co. v. Dedeaux, 481 U. S.
41, 45-46 (1987).
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More problematic are two clauses in ERISA itself, one
broadly providing for preemption of state law, the other
preserving, or saving from preemption, state laws regulating
insurance. ERISA’s encompassing preemption clause di-
rects that the statute “shall supersede any and all State
laws insofar as they may now or hereafter relate to any em-
ployee benefit plan.” 29 U.S.C. §1144(a). The “saving
clause,” however, instructs that ERISA “shall [not] be con-
strued to exempt or relieve any person from any law of any
State which regulates insurance, banking, or securities.”
§1144(b)(2)(A). State laws concerning an insurer’s manage-
ment of general account assets can “relate to [an] employee
benefit plan” and thus fall under the preemption clause, but
they are also, in the words of the saving clause, laws “which
regulat[e] insurance.”

ERISA’s preemption and saving clauses “‘are not a model
of legislative drafting,”” Pilot Life, 481 U. S., at 46, quoting
Metropolitan Life Ins. Co. v. Massachusetts, 471 U. S. 724,
739 (1985), and the legislative history of these provisions is
sparse, see id., at 745-746. In accord with the District
Court in this case, however, see 722 F. Supp., at 1003-1004,
we discern no solid basis for believing that Congress, when it
designed ERISA, intended fundamentally to alter traditional
preemption analysis. State law governing insurance gener-
ally is not displaced, but “where [that] law stands as an ob-
stacle to the accomplishment of the full purposes and objec-
tives of Congress,” federal preemption occurs. Silkwood v.
Kerr-McGee Corp., 464 U. S. 238, 248 (1984).°

We note in this regard that even Hancock does not ascribe
a discrete office to the “saving clause” but instead asserts
that the clause “reaffirm[s] the McCarran-Ferguson Act’s res-

[1¥3

9No decision of this Court has applied the saving clause to supersede a
provision of ERISA itself. See, e. g., FMC Corp. v. Holliday, 498 U. S.
52, 61 (1990) (ERISA-covered benefit plans that purchase insurance poli-
cies are governed by both ERISA and state law; self-insured plans are
subject only to ERISA); Metropolitan Life, 471 U. S., at 746-747 (same).
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ervation of the business of insurance to the States.” Brief
for Petitioner 31; see Metropolitan Life, 471 U. S., at 744,
n. 21 (saving clause “appears to have been designed to
preserve the McCarran-Ferguson Act’s reservation of the
business of insurance to the States”; saving clause and
McCarran-Ferguson Act “serve the same federal policy and
utilize similar language”). As the United States recognizes,
“dual regulation under ERISA and state law is not an impos-
sibility[;] [m]any requirements are complementary, and in the
case of a direct conflict, federal supremacy principles require
that state law yield.” Brief for United States as Amicus
Curiae 23, n. 13.1°

In resisting the argument that, with respect to general
account contracts, state law, not federal law, is preemptive,
we are mindful that Congress had before it, but failed to
pass, just such a scheme. The Senate’s proposed version of
ERISA would have excluded all general account assets from
the reach of the fiduciary rules.”! Instead of enacting the

W See Chicago Bd. Options Exchange, Inc. v. Connecticut General Life
Ins. Co.,, 713 F. 2d 254, 260 (CA7 1983) (“That ERISA does not relieve
insurance companies of the onus of state regulation does not mean that
Congress intended ERISA not to apply to insurance companies. Had that
been Congress’ intent . . . ERISA would have directly stated that it was
pre-empted by state insurance laws.”); 722 F. Supp. 998, 1004 (SDNY 1989)
(“dual regulation comports with the language of the preemption and sav-
ing clauses, . . . which save certain state statutes from preemption, but
which also assume that ERISA applies ab initio”).

'The Senate version of ERISA originally defined an “employee benefit
fund” to exclude “premium(s], subscription charges, or deposits received
and retained by an insurance carrier . . . except for any separate account
established or maintained by an insurance carrier,” and defined a fiduciary
as “any person who exercises any power of control, management, or dispo-
sition with respect to any moneys or other property of any employee bene-
fit fund....” See S. 4, 93d Cong., 1st Sess., §§502(17)(B), (25), reprinted
in Subcommittee on Labor of the Senate Committee on Labor and Public
Welfare, 94th Cong., 2d Sess., Legislative History of ERISA 147, 150
(Comm. Print 1976). After an amendment (Amdt. No. 496, Sept. 17, 1973),
the provision regarding “Fiduciary Standards” was streamlined to exclude
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Senate draft, which would indeed have “settled [insurance
industry] expectations,” see post, at 111, Congress adopted
an exemption containing words of limitation. We are di-
rected by those words, and not by the discarded draft. Cf.
Russello v. United States, 464 U. S. 16, 23-24 (1983) (when
Congress deletes limiting language, “it may be presumed
that the limitation was not intended”).'?

Persuaded that a plan’s deposits are not shielded from the
reach of ERISA’s fiduciary prescriptions solely by virtue of
their placement in an insurer’s general account, we proceed
to the question the Second Circuit decided: Is Hancock an
ERISA fiduciary with respect to the free funds it holds
under GAC 50?7

C

To determine GAC 50’s qualification for ERISA’s guaran-
teed benefit policy exclusion, we follow the Seventh Circuit’s
lead, see Peoria Union Stock Yards Co. Retirement Plan v.
Penn Mutual Life Ins. Co., 698 F. 2d 320, 324-327 (1983),
and seek guidance from this Court’s decisions construing the
insurance policy exemption ordered in the Securities Act
of 1933. See 48 Stat. 75, 15 U.S. C. §77c(a)(®) (excluding
from the reach of the Securities Act “[a]ny insurance or
endowment policy or annuity contract or optional annuity
contract”).

In SEC v. Variable Annuity Life Ins. Co. of America, 359
U. S. 65 (1959), we observed that “the concept of ‘insurance’
involves some investment risk-taking on the part of the com-
pany,” and “a guarantee that at least some fraction of the

“funds held by an insurance carrier unless that carrier holds funds in a
separate account.” 8.4, Amdt. No. 496, §511, id., at 1451.

2 Congress’ failure to pass a blanket exclusion for funds held by an in-
surer in its general account also counsels against reading the second sen-
tence of the guaranteed benefit policy exception, 29 U. S. C. §1101(b)(2)(B),
which includes all separate account assets within the definition of “plan
assets,” as implying that assets held in an insurer’s general account are
necessarily not plan assets.
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benefits will be payable in fixed amounts.” Id., at 71. A
variable annuity, we held, is not an “insurance policy” within
the meaning of the statutory exemption because the con-
tract’s entire imwvestment risk remains with the policyholder
inasmuch as “benefit payments vary with the success of the
[insurer’s] investment policy,” id., at 69, and may be “greater
or less, depending on the wisdom of [that] policy,” id., at 70.

Thereafter, in SEC v. United Benefit Life Ins. Co., 387
U. S. 202 (1967), we held that an annuity contract could be
considered a nonexempt investment contract during the con-
tract’s accumulation phase, and an exempt insurance contract
once contractually guaranteed fixed payouts began. Under
the contract there at issue, the policyholder paid fixed
monthly premiums which the issuer placed in a fund—called
the “Flexible Fund”—invested by the issuer primarily in
common stocks. At contract maturity the policyholder could
either withdraw the cash value of his proportionate share of
the fund (which the issuer guaranteed would not fall below
a specified value), or convert to a fixed-benefit annuity, with
payment amounts determined by the cash value of the policy.
During the accumulation phase, the fund from which the poli-
cyholder would ultimately receive benefits fluctuated in
value according to the insurer’s investment results; because
the “insurer promises to serve as an investment agency and
allow the policyholder to share in its investment experience,”
1d., at 208, this phase of the contract was serving primarily
an investment, rather than an insurance, function, ibid.

The same approach—division of the contract into its com-
ponent parts and examination of risk allocation in each com-
ponent—appears well suited to the matter at hand because
ERISA instructs that the §1101(b)(2)(B) exemption applies
only “to the extent that” a policy or contract provides for
“benefits the amount of which is guaranteed.” Analyzing
GAC 50 this way, we find that the contract fits the statutory
exclusion only in part.
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This much is not in dispute. During the contract’s active,
accumulation phase, any benefits payable by Hancock for
which entries actually have been made in the Liabilities of
the Fund fit squarely within the “guaranteed” category. Fur-
thermore, if the active phase of the contract were to end,
all benefits thereafter payable under the contract would be
guaranteed in amount. To this extent also, GAC 50 “pro-
vides for benefits the amount of which is guaranteed.”

We turn, then, to the nub of the controversy, Hancock’s
responsibility for administration of the free funds during
GAC 50’s active phase. Between 1977 and 1982, we note
first, GAC 50 furnished retirement benefits expressly called
“nonguaranteed”; those benefits, it is undisputed, entailed no
“amount . . . guaranteed by the insurer.” 29 U.S.C.
§1101(b)(2)(B); see supra, at 92. To that extent, GAC 50
does not fall within the statutory exemption. But the non-
guaranteed benefit option is not the only misfit.

GAC 50, in key respects, is similar to the Flexible Fund
contract examined in United Benefit. In that case, as in this
one, the contract’s aggregate value depended upon the insur-
er’s success as an investment manager. Under both con-
tracts, until the occurrence of a triggering event—contract
maturity in the Flexible Fund case, Harris’ exercise of its
conversion option in the case of GAC 50—the investment risk
is borne primarily by the contractholder. Confronting a
contract bearing similar features, the Seventh Circuit stated:

“The pension trustees did not buy an insurance contract
with a fixed payout; they turned over the assets of the
pension plan to [the insurer] to manage with full invest-
ment discretion, subject only to a modest income guar-
anty. If the pension plan had hired an investment advi-
sor and given him authority to buy and sell securities at
his discretion for the plan’s account, the advisor would
be a fiduciary within the meaning of [ERISA], and that
is essentially what the trustees did during the accumula-
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2

tion phase of th[is] contract . ...” Peoria Union, 698

F. 2d, at 327.

In the Second Circuit’s words, “[t]o the extent that [Hancock]
engages in the discretionary management of assets attribut-
able to that phase of the contract which provides no guaran-
tee of benefit payments or fixed rates of return, it seems to
us that [Hancock] should be subject to fiduciary responsibil-
ity.” 970 F. 2d, at 1144.

Hancock urges that to the full extent of the free funds—
and hence, to the full extent of the contract—GAC 50 “pro-
vides for” benefits the amount of which is guaranteed, inas-
much as “Harris Trust . . . has the right . . . to use any
‘free funds’ to purchase future guaranteed benefits under
the contract, in addition to benefits previously guaranteed.”
Brief for Petitioner 26; see also Mack Boring & Parts v.
Meeker Sharkey Moffitt, Actuarial Consultants of New Jer-
sey, 930 F. 2d 267, 273 (CA3 1991) (statute’s use of phrase
“provides for” does not require that the benefits contracted
for be delivered immediately; it is enough that the contract
provides for guaranteed benefits “at some finite point in the
future”).

Logically pursued, Hancock’s reading of the statute would
exempt from ERISA’s fiduciary regime any contract, in its
entirety, so long as the funds held thereunder could be used
at some point in the future to purchase some amount of guar-
anteed benefits.!® But Congress did not say a contract is

18 This argument resembles one rejected in SEC v. United Benefit Life
Ins. Co., 387 U.S. 202 (1967). In United Benefit, the policyholder was
protected somewhat against fluctuations in the value of the contract fund
through a promise that the cash value of the contract would not fall below
the aggregate amount of premiums deposited with the insurer. Id., at
205, 208, n. 10. We held that although this “guarantee of cash value based
on net premiums reduces substantially the investment risk of the contract
holder, the assumption of an investment risk cannot by itself create an
insurance provision under the federal definition. The basic difference
between a contract which to some degree is insured and a contract of
insurance must be recognized.” Id., at 211 (citation omitted).
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exempt “if” it provides for guaranteed benefits; it said a con-
tract is exempt only “to the extent” it so provides. Using
these words of limitation, Congress apparently recognized
that contracts may provide to some extent for something
other than guaranteed benefits, and expressly declared the
exemption unavailable to that extent.

Tellingly with respect to GAC 50, the Pension Administra-
tion Fund is guaranteed only against a decline below its Jan-
uary 1, 1968, level. See supra, at 91. Harris thus bears a
substantial portion of the risk as to fluctuations in the free
funds, and there is not even the “modest income guaranty”
the Seventh Circuit found insufficient in Peoria Union. 698
F. 2d, at 327. Furthermore, Hancock has the authority to
set the price at which free funds are convertible into guaran-
teed benefits. See supra, at 92, n. 3. In combination, these
features provide no genuine guarantee of the amount of ben-
efits that plan participants will receive in the future.

It is true but irrelevant, Hancock pleads, that GAC 50 pro-
vides no guaranteed return to the plan, for ERISA uniformly
uses the word “benefits” to refer exclusively to payments
to plan participants or beneficiaries, not payments to plans.
Brief for Petitioner 25; see also Mack Boring, 930 F. 2d, at
273 (“benefits” refers only to payments to participants or
beneficiaries; payments to plan sponsors can be variable
without defeating guaranteed benefit exclusion); Goldberg &
Altman 482. This confinement of the word “benefits,” how-
ever, perfectly fits the tight compass of the exclusion. A
contract component that provides for something other than
guaranteed payments to plan participants or beneficiaries—
e. g., a guaranteed return to the plan—does not, without
more, provide for guaranteed benefits and thus does not fall
within the statutory exclusion. Moreover, the guaranteed
benefit policy exclusion requires a guarantee of the amount
of benefits to be provided; with no guaranteed investment
return to the plan, and no guarantee regarding conversion
price, plan participants are undeniably at risk inasmuch as
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the future amount of benefits—payments to participants and
beneficiaries—attributable to the free funds can fall to zero.
But see post, at 117, n. 4 (contending that the plan’s guaran-
tee renders immaterial the absence of a guarantee by the
msurer). A contract of that order does not meet the statu-
tory prescription.

In sum, we hold that to determine whether a contract
qualifies as a guaranteed benefit policy, each component of
the contract bears examination. A component fits within
the guaranteed benefit policy exclusion only if it allocates
investment risk to the insurer. Such an allocation is present
when the insurer provides a genuine guarantee of an aggre-
gate amount of benefits payable to retirement plan partici-
pants and their beneficiaries. As to a contract’s “free
funds”—funds in excess of those that have been converted
into guaranteed benefits—these indicators are key: the in-
surer’s guarantee of a reasonable rate of return on those
funds and the provision of a mechanism to convert the funds
into guaranteed benefits at rates set by the contract. While
another contract, with a different mix of features, might
satisfy these requirements, GAC 50 does not. Indeed,
Hancock provided no real guarantee that benefits in any
amount would be payable from the free funds. We there-
fore conclude, as did the Second Circuit, that the free funds
are “plan assets,” and that Hancock’s actions in regard to
their management and disposition must be judged against
ERISA’s fiduciary standards.

II1

One other contention pressed by Hancock and amici de-
serves consideration. Hancock, supported by the United
States, asserts that the Department of Labor has adhered
consistently to the view that ERISA’s fiduciary obligations
do not apply in relation to assets held by an insurer in its
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general account under contracts like GAC 50. Hancock
urges us to follow this view based on “‘the thoroughness
evident in its consideration, the validity of its reasoning, its
consistency with earlier and later pronouncements, and all
those factors which give it power to persuade, if lacking
power to control.’”” Brief for Petitioner 39, quoting Skid-
more v. Swift & Co., 323 U. S. 134, 140 (1944); see also Chev-
ron U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 843-844 (1984).

Hancock and the United States place primary reliance on
an early interpretive bulletin in which the Department of
Labor stated:

“If an insurance company issues a contract or policy of
insurance to a plan and places the consideration for such
contract or policy in its general asset account, the assets
in such account shall not be considered to be plan assets.
Therefore, a subsequent transaction involving the gen-
eral asset account between a party in interest and the
insurance company will not, solely because the plan has
been issued such a contract or policy of insurance, be a
prohibited transaction.” Interpretive Bulletin 75-2, 40
Fed. Reg. 31598 (1975), 29 CFR §2509.75-2(b) (1992).

If this passage squarely addressed the question we confront,
namely, whether ERISA’s fiduciary standards apply to assets
held under participating annuity contracts like GAC 50, we
would indeed have a clear statement of the Department’s
view on the matter at issue. But, as the second sentence of
the quoted passage shows, the question addressed in Inter-
pretive Bulletin 75-2 was “whether a party in interest has
engaged in a prohibited transaction [under 29 U. S. C. §1106]
with an employee benefit plan.” §2509.75-2.> The De-

4The Department of Labor shares enforcement responsibility for
ERISA with the Department of the Treasury. See 29 U.S. C. §1204(a).

15The subsection title for the interpretation, published in the Code of
Federal Regulations, is “Interpretive bulletin relating to prohibited
transactions.”
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partment did not mention, let alone elaborate on, any
grounding for Interpretive Bulletin 75-2 in §1101’s guar-
anteed benefit policy exemption, nor did the Bulletin speak
of the application of its pronouncement, if any, to ERISA’s
fiduciary duty prescriptions.

The Department asserts the absence of any textual basis
for the view, adopted by the Second Circuit, that “certain
assets [can be considered] plan assets for general fiduciary
duty purposes but not for prohibited transaction purposes,”
970 F. 2d, at 1145, and, accordingly, no reason to suppose that
Interpretive Bulletin 75-2’s statement regarding plan assets
would not apply in both contexts. See Brief for United
States as Amicus Curiae 26-27. Nothing in Interpretive
Bulletin 75-2 or 29 CFR §2509.75-2 (1992), however, sets
forth that position, or otherwise alerts the reader that more
than the prohibited transaction exemption was then subject
to the Department’s scrutiny.!’® Had the Department in-
tended Interpretive Bulletin 75-2 to apply to the guaranteed
benefit policy exclusion, it would have had to explain how an
unqualified exclusion for an insurer’s general asset account
can be reconciled with Congress’ choice of a more limited
(“to the extent that”) formulation. Its silence in that regard
is an additional indication that the 1975 pronouncement did
not originally have the scope the Department now attributes
to it.17

16Tt is noteworthy that the Secretary of Labor has express authority to
grant exemptions from the rules regarding prohibited transactions, but
not from § 1104’s fiduciary duty provisions. See 29 U. S. C. §1108.

17 After a lengthy rulemaking proceeding, the Department did promul-
gate, in 1986, a comprehensive interpretation of what ERISA means by
“plan assets.” See 51 Fed. Reg. 41278 (1986), 29 CFR §2510.3-101 (1992).
Again, however, the Department did not mention the guaranteed benefit
policy exemption contained in § 1101(b) or refer to the status of assets in
that setting. See 29 CFR §2510.3-101 (1992). The Department, without
comment, “note[d] that the portion of Interpretive Bulletin 75-2 dealing
with contracts or policies of insurance is not affected by the regulation
being issued here.” 51 Fed. Reg. 41278 (1986). But Interpretive Bulletin
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We note, too, that the United States was unable to comply
with the Second Circuit’s request for its assistance in this
very case; the Department of Labor informed the Court of
Appeals, after requesting and receiving a substantial exten-
sion of time, that “‘the need to fully consider all of the impli-
cations of these issues within the Department precludes our
providing the Court with a brief within a foreseeable time
frame.”” 970 F. 2d, at 1141. We recognize the difficulties
the Department faced, given the complexity of ERISA and
the constant evolution of insurance contract practices as re-
flected in this case. Our point is simply that, as of 1992, the
Department apparently had no firm position it was prepared
to communicate.

We need not grapple here with the difficult question of the
deference due an agency view first precisely stated in a brief
supporting a petitioner. Cf. Estate of Cowart v. Nicklos
Drilling Co., 505 U. S. 469, 476 (1992) (“If the Director asked
us to defer to his new statutory interpretation, this case
might present a difficult question regarding whether and
under what circumstances deference is due to an interpreta-
tion formulated during litigation.”) (emphasis in original).
It suffices to recall, once again, Congress’ words of limitation.
The Legislature provided an exemption “to the extent that”
a contract provides for guaranteed benefits. By reading the
words “to the extent” to mean nothing more than “if,” the
Department has exceeded the scope of available ambiguity.
See Public Employees Retirement System of Ohio v. Betts,
492 U. S. 158, 171 (1989) (“no deference is due to agency in-
terpretations at odds with the plain language of the statute
itself”). We therefore cannot accept current pleas for the
deference described in Skidmore or Chevron.

75-2, as we just observed, did not home in on whether, or to what extent,
particular insurance contracts fit within the guaranteed benefit policy
exemption. Thus the 1986 publication is no more enlightening than the
interpretation published in 1975.
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The Department of Labor recognizes that ranking free
funds as “plan assets” would secure “added legal protections
against losses by pension plans, because ERISA imposes re-
strictions not currently provided by contract and insurance
law.” Brief for United States as Amicus Curiae 25-26.
But the Department warns that

“the disruptions and costs [of holding insurance compa-
nies to be fiduciaries under participating group annuity
contracts] would be significant, both in terms of the ad-
ministrative changes the companies would be forced to
undertake (e. g., segregation of plan-related assets into
segmented or separate accounts, and re-allocation of
operating costs to other policyholders) and in terms of
the considerable exposure to the ensuing litigation that
would be brought by pension plans and others alleging
fiduciary breaches.” Id., at 25.

These are substantial concerns, but we cannot give them dis-
positive weight. The insurers’ views have been presented
to Congress®® and that body can adjust the statute. See
Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 406 (1932)
(Brandeis, J., dissenting); Di Santo v. Pennsylvania, 273
U.S. 34, 42 (1927) (Brandeis, J., dissenting). Furthermore,
the Department of Labor can provide administrative relief
to facilitate insurers’ compliance with the law, thereby reduc-
ing the disruptions it forecasts.

* & *

For the reasons stated, the judgment of the Court of
Appeals for the Second Circuit is
Affirmed.

18See App. to Brief for Petitioner 19-64 (listing the hundreds of indi-
viduals and organizations, including insurance industry representatives,
testifying before Congress during deliberations on ERISA). Insurance
industry representatives have constantly sought amendment of ERISA to
exempt all general account assets. See Brief for Certain United States
Senators as Amici Curiae 13-14.
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JUSTICE THOMAS, with whom JUSTICE O’CONNOR and
JUSTICE KENNEDY join, dissenting.

Insurance companies hold more than $332 billion in their
general accounts pursuant to group annuity contracts with
pension plans. See American Council of Life Insurance,
1993 Life Insurance Fact Book Update 27. Today, the Court
abruptly overturns the settled expectations of the insurance
industry by deeming a substantial portion of those funds
“plan assets” and thus subjecting insurers to the fiduciary
regime of the Employee Retirement Income Security Act of
1974 (ERISA). Although I agree with the Court that the
guaranteed benefit policy exception, §401(b)(2) of ERISA, 29
U.S. C. §1101(b)(2), does not—as petitioner Hancock con-
tends—exclude all general account assets from ERISA’s cov-
erage, the Court, in making the exception depend upon
whether investment risk is allocated to the insurer, ante, at
106, proposes a new test that bears little relation to the stat-
ute Congress enacted. The relevant question under the
statute is not whether the contract shifts investment risk,
but whether, and to what extent, it “provides for benefits the
amount of which is guaranteed.” 29 U. S. C. §1101(b)(2)(B).
In my view, a contract can “provide for” guaranteed benefits
before it actually guarantees future payouts—that is, before
it shifts the investment risk as to those benefits to the in-
surer. Accordingly, I respectfully dissent.

I

The guaranteed benefit policy exception, §401(b)(2) of
ERISA, excludes from the scope of ERISA’s fiduciary re-
quirements assets held pursuant to “an insurance policy or
contract to the extent that such policy or contract provides
for benefits the amount of which is guaranteed by the in-
surer.” 29 U.S.C. §1101(b)(2)(B). In interpreting this
exception, I begin, as in any case of statutory construction,
with “the language of the statute,” Estate of Cowart v.
Nicklos Drilling Co., 505 U. S. 469, 475 (1992), and with the



112 JOHN HANCOCK MUT. LIFE INS. CO. v.
HARRIS TRUST AND SAV. BANK

THOMAS, J., dissenting

assumption that Congress “says in a statute what it means
and means in a statute what it says there,” Connecticut Nat.
Bank v. Germain, 503 U.S. 249, 254 (1992). Unlike the
Court, I see no need to base an understanding of §401(b)(2)
on principles derived from the interpretation of dissimilar
provisions in the Securities Act of 1933, see ante, at 101-104,
or from a sense of the policy of ERISA as a whole, see ante,
at 96. The meaning of the provision can be determined
readily by examining its component terms.

First, the insurance contract must “provide for” guaran-
teed benefits. Because “provides for” is not defined by the
statute, we should give the phrase its ordinary or natural
meaning. See Smith v. United States, 508 U.S. 223, 228
(1993). Looking at the contract, the Court observes that
there is “no genuine guarantee of the amount of benefits that
plan participants will receive in the future.” Amnte, at 105.
The Court apparently takes “provides for” to mean that the
contract must currently guarantee the amounts to be dis-
bursed in future payments. That is not, however, what
“provides for” means in ordinary speech.

When applied to a document such as a contract, “provides
for” is “most natural[ly]” read and is “commonly understood”
to mean “‘make a provision for.”” Rake v. Wade, 508 U. S.
464, 473, 474 (1993) (interpreting a section of the Bankruptey
Code that applies to “‘each allowed secured claim provided
for by the [reorganization] plan’”) (emphasis added). See
also Black’s Law Dictionary 1224 (6th ed. 1990) (defining
“provide” as “[tlo make, procure, or furnish for future use,
prepare”). If “provides for” is construed in this way, the
insurance contract need not guarantee the benefits for any
particular plan participant until the benefits have vested, so
long as it makes provision for the payment of guaranteed
benefits in the future. See Mack Boring & Parts v. Meeker
Sharkey Moffitt, Actuarial Consultants, 930 F. 2d 267, 273
(CA3 1991) (“Section 401(b)(2)(B) does not, on its face, re-
quire that the benefits contracted for be delivered immedi-



Cite as: 510 U. S. 86 (1993) 113

THOMAS, J., dissenting

ately, and we will not read into the statute such a require-
ment. Rather, it is enough that the . . . contract ‘provided’
guaranteed benefits to plan participants at some finite point
in the future”).!

Had Congress intended the meaning the Court suggests,
it easily could have applied the exception to an insurance
contract “to the extent that benefits, the amount of which is
guaranteed by the insurer, are vested in plan participants.”
The concept of vested benefits was familiar to Congress, see,
e. g.,29 U. S. C. §1001(c), and it knew how to require vesting
when it intended to do so. See ERISA §1012(a), 26 U. S. C.
§411 (1988 ed. and Supp. IV). In the guaranteed benefit
policy exception, however, Congress, rather than requiring
that benefits be vested, required that guaranteed benefits be
provided for.?

The second requirement under the statute is that the
“amount” of benefits be guaranteed. The relevant “bene-

!Even Harris Trust, which argues that benefits are not “provided for”
until they have vested in plan participants, see Brief for Respondent 15,
cannot avoid this common meaning of the phrase. In describing the origi-
nal contract between Sperry and Hancock, Harris Trust states that
“the contract provided for the annual purchase of individual deferred
annuities . . . .” Id., at 2 (emphasis added). Certainly, one would not
say—and Harris Trust did not mean—that the contract only “provided
for” such annuities after they were purchased. Common sense and usage
dictate precisely the sense in which Harris Trust used the phrase: The
contract made provision for the purchase of annuities. Similarly, after
1968 the contract made provision for the payment of guaranteed benefits.

2Giving “provides for” its ordinary meaning as outlined here would not,
as the Court suggests, see ante, at 104-105, exempt from ERISA’s fidu-
ciary rules any contract “in its entirety” if it allows for the payment of some
amount of guaranteed benefits in the future. As the Court implicitly ac-
knowledges, that potential misconstruction of the exception results, not
from a misreading of the term “provides for,” but from a misunderstanding
of the limitation imposed by the phrase “to the extent that.” As I discuss
below, see infra, at 117-118, I agree with the Court that by limiting the
exception to policies “to the extent that” they provide for guaranteed ben-
efits, Congress did not mean that any contract would be completely ex-
empted “if” it provided for any guaranteed benefits. Ante, at 104-105.
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fits” under the statute are payments to plan participants, not
any payments to the pension plan itself. See Mack Boring,
supra, at 273 (“[Tlhe term ‘benefit,” when used in ERISA,
uniformly refers only to payments due to the plan partici-
pants or beneficiaries”). The Court recognizes that the
term “benefits” does not include payments to the plan but
concludes that the reference to “the amount of” benefits
means the aggregate amount of benefits. Ante, at 106. The
Court cites neither authority nor reason for its interpreta-
tion, and with good cause. Given that “benefits” refers to
payments to individuals, “amount” standing alone most natu-
rally refers to the amount owed to each individual. If, on
the other hand, “amount” means aggregate amount, benefits
to individuals could vary so long as the insurance company
guaranteed that a fixed total amount would be paid. That
is hardly consistent with ERISA’s focus on protecting plan
participants and their beneficiaries. See ante, at 96, and
n. 5; 29 U. S. C. §1001(c).

The Court’s focus on the aggregate amount of benefits,
combined with its understanding of “provides for” as requir-
ing a current guarantee, shifts the inquiry from the nature
of the benefits that the policy will provide to individuals to
the nature of the return that the policy provides to the plan
as a whole. In the Court’s view, this is precisely the inquiry
demanded by the statute. As it makes clear by its citation
to Peoria Union Stock Yards Co. Retirement Plan v. Penn
Mutual Life Ins. Co., 698 F. 2d 320 (CA7 1983), from which
it takes its “lead,” ante, at 101, the Court sees the guaran-
teed benefit policy exception as requiring a guaranteed re-
turn on all moneys paid to the insurer—that is, the guaran-
teed benefit policy exception is really an exception for
“insurance contract[s] with a fixed payout.” Peoria Union,
supra, at 327.2 In reaching this result, the Court is driven

3To be sure, the payouts must be in the form of guaranteed benefits to
plan participants, but the Court’s focus remains on an overall fixed return.
Thus, in its view, any funds not immediately committed to the payment of
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by its gloss on the guaranteed benefit exception as a provi-
sion demanding an “examination of risk allocation in each
component” of the policy. See ante, at 102. But Congress
nowhere mentioned allocation of risk, fixed payouts, or guar-
anteed investment returns in the statute, despite the obvious
superiority of those terms in conveying the meaning the
Court ascribes to the text. Instead, Congress directed our
attention to the provision of guaranteed benefits—that is, to
the type of payments the policy provides to individual
participants.

The Court derives its gloss on the guaranteed benefit pol-
icy exception from extratextual sources that lead it to a read-
ing divorced from the statute’s language. First, the Court
begins its analysis not with an examination of the terms of
§401(b)(2), but with a discussion of cases decided under the
Securities Act of 1933, 48 Stat. 74, as amended. For exam-
ple, the Court looks to a case in which we addressed whether
a variable annuity was an “investment contract” covered by
§2 of the Securities Act, 15 U. S. C. §77b, or an “insurance
or endowment policy or annuity contract or optional annuity
contract” exempted by §3 of that Act, 15 U. S. C. § 77c(a)(8).
See SEC v. United Benefit Life Ins. Co., 387 U. S. 202, 204—
205, 211 (1967). Were it disputed that GAC 50 is an “insur-
ance policy or contract,” it might be useful to consider how
this Court has defined an insurance policy under federal
securities law and the extent to which GAC 50 meets that
test. Here, however, no one denies that GAC 50 is an insur-
ance policy. If it were not, §401(b)(2) would not apply at
all. Because GAC 50 is concededly an insurance policy, its
allocation of risk is irrelevant to the distinct inquiry de-
manded by the statute into the provision of guaranteed
benefits.

guaranteed benefits (through the purchase, for example, of fixed annuities)
must be invested at a guaranteed return and converted to guaranteed
benefits at a rate fixed by contract. Ante, at 106.
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The second source from which the Court distills its “risk
of loss” test is the premise, based on ERISA “as a whole,”
that “Congress commodiously imposed fiduciary standards
on persons whose actions affect the amount of benefits retire-
ment plan participants will receive.” Ante, at 96. Even
were that true, there is no need to resort to such general
understandings of the policy behind a statute when the lan-
guage suggests a contrary meaning. Cf. Connecticut Nat.
Bank, 503 U.S., at 253-254; Park 'N Fly, Inc. v. Dollar
Park & Fly, Inc., 469 U.S. 189, 194 (1985) (statutory con-
struction begins with “the assumption that the ordinary
meaning of [the] language accurately expresses the legisla-
tive purpose”). The text of §401(b)(2) gives no reason to
think that Congress meant to protect pension plans from all
risk or to impose a fiduciary duty on the insurer whenever
the pension plan faced a possibility of loss. Congress easily
could have required that all funds credited to a pension plan
be guaranteed, but it did not.

Moreover, contrary to the Court’s assumption, in the stat-
ute “as a whole” Congress did not impose fiduciary duties on
all persons whose actions affect the amount of benefits plan
participants receive. In the same section that contains the
guaranteed benefit policy exception, for example, Congress
exempted pension plans’ investments in mutual funds from
ERISA’s fiduciary provisions. See 29 U.S.C. §1101(b)(1);
H. R. Conf. Rep. No. 93-1280, p. 296 (1974). Obviously, pen-
sion plans bear a significant risk with respect to such invest-
ments, yet Congress allowed them to bear that risk without
imposing fiduciary duties on the companies that manage the
funds.

In any event, as long as a policy provides for guaranteed
benefits as I have described them, the connection between
the return to the plan and the amount of benefits individual
plan participants receive is remote. The insurer’s invest-
ment performance would influence the amount of benefits if
participants received either variable benefits or fixed benefit
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payments that were not guaranteed, e. g., benefits paid for a
fixed amount of time unless the fund from which they were
paid was depleted sooner. In both cases, ERISA imposes
fiduciary duties on the insurer. But as long as the benefits
will be guaranteed, a variable return to the plan entails no
such risk for plan participants. Whether the insurer earns
2% or 20%, or even loses 20% on its investments, participants
will receive the same amount of benefits.*

In short, the provision of guaranteed benefits does not re-
quire the provision of a guaranteed return to the plan, nor
does it require that all amounts to be provided in the future
be currently guaranteed. In my view, an insurance policy
“provides for benefits the amount of which are guaranteed”
when its terms make provision for fixed payments to plan
participants and their beneficiaries that will be guaranteed
by the insurer. The policy need not guarantee the aggre-
gate amount of benefits that will ultimately be returned from
the plan’s contributions or insulate the plan from all invest-
ment risk to accomplish that more limited goal.

Of course, as the Court correctly observes, §401(b)(2) ex-
cludes an insurance company’s assets from fiduciary obliga-
tions only “to the extent that” the policy provides for guar-

4In this case, Sperry’s retirement plan, not the insurance policy, specifies
the amount of benefits to which a plan participant is entitled. App. 119,
121. The return on the funds held under GAC 50 has no effect on that
amount. Thus, even if the free funds fell to zero and the policy termi-
nated, see ante, at 105-106, plan participants whose benefits had not yet
vested would be entitled to the same amount of benefits under the plan
itself, and would have an action against the plan if it failed to pay. See
29 U.8.C. §1132(a). For this reason, it is simply wrong to suggest, as
some amict curiae do, that reversing the decision below would leave
millions of pensioners unprotected by ERISA. See Brief for Senator
Howard Metzenbaum et al. as Amici Curiae 15. If the plan, on the other
hand, is “trapped” by an unwise insurance contract, the trap is one of its
own making. Those amici are in a far better position than this Court to
persuade Congress to protect pension plans from their own mistakes and
misjudgments. Nothing in either the text or the logic of the guaranteed
benefit policy exception provides such protection.
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anteed benefits. That limitation does not mean that the
exception is available to a contract “if” it provides for guar-
anteed benefits. Cf. ante, at 104-105. Rather, the term
suggests that a contract may provide for guaranteed benefits
only to a certain extent. In the Court’s view, to the extent
that a policy allows a pension plan a variable return on free
funds not yet committed to providing guaranteed benefits to
participants, it falls outside the §401(b)(2) exception. Once
again, however, the Court’s understanding of the statute is
controlled by its focus on the allocation of risk. The diffi-
culty the Court sees with the variable return on any compo-
nent of the contract is that a variable return ensures no
guaranteed aggregate amount of benefits. If all of the funds
attributable to the policy are allocated to purchasing guaran-
teed benefits, however, whether those funds come from pen-
sion plan contributions or investment return, the contract is
“provid[ing] for benefits the amount of which is guaranteed”
in its entirety. Only if one assumes, as the Court does, that
overall returns are critical would one read the “to the extent
that” limitation more narrowly.

II

In its effort to insulate Harris Trust from all risk, the
Court radically alters the law applicable to insurance compa-
nies. The Department of Labor has taken the view that
general account assets are not plan assets. See, e. g., Inter-
pretive Bulletin 75-2, 40 Fed. Reg. 31598 (1975), 29 CFR
§2509.75-2 (1992) (concerning prohibited transactions);
§2510.3-101 (same).? In reliance on that settled under-

5T agree with the Court that Interpretive Bulletin 75-2’s exemption of
all general account assets from fiduciary requirements is at odds with the
text of §401(b)(2) and is therefore not entitled to deference under Chevron
U S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). Rejecting the Department of Labor’s interpretation of the guar-
anteed benefit policy exception, however, does not require adopting the
Court’s extreme approach.
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standing, insurers have set up general account contracts
with pension plans and have managed assets theoretically
attributable to those policies, not in accordance with
ERISA’s fiduciary obligations, but in accordance with poten-
tially incompatible state-law rules. See Mack Boring, 930
F. 2d, at 275, n. 17. Most States treat the relationship be-
tween insurer and insured as a matter of contract, not a fi-
duciary relationship. See, e. g., Benefit Trust Life Ins. Co.
v. Union Nat. Bank of Pittsburgh, 776 F. 2d 1174, 1177 (CA3
1985) (generally, relationship between insurer and insured is
“solely a matter of contract”); New Hampshire Ins. Co. v.
Foxfire, Inc., 820 F. Supp. 489, 497 (ND Cal. 1993) (implied
covenant of good faith and fair dealing does not create fidu-
ciary relationship between insurer and insured under Cali-
fornia law). And state law generally requires that the in-
surer not discriminate among its policyholders. See, e. g.,
N. Y. Ins. Law §4224(a)(1) (McKinney 1985). ERISA, on the
other hand, will require insurers to manage what the Court
deems plan assets “solely in the interest of the participants
and beneficiaries” of the plan, 29 U. S. C. § 1104(a)(1), and will
impose a host of other requirements. These conflicting de-
mands will place insurers in a difficult position: “Whenever
an insurance company takes actions to ensure that under
state law, it is treating its policyholders fairly and equitably,
it runs the risk of violating ERISA’s fiduciary require-
ments.” Mack Boring, supra, at 275, n. 17.

Although the Court attempts to limit the fiduciary duty to
the free funds—it dubs only the free funds “‘plan assets,””
see ante, at 106—the duty it imposes on insurers extends
much farther. The free funds are not identifiable assets at
all, but are simply an accounting entry in Hancock’s books.
The amount of the free funds, and hence their “manage-
ment,” 1bid., depends on the management of all of the assets
in Hancock’s Group Pension line of business. See Agreed
Statement of Facts {43, App. 91. To impose fiduciary duties
with respect to the management of the free funds is essen-
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tially to impose fiduciary duties on the management of the
entire line of business. Although insurers in reaction to
today’s decision may be able to segregate their assets and
allocate certain assets to free funds on specific contracts,
that will not help insurers like Hancock in this case who now
find themselves potentially liable for past actions.5

The Court’s decision may also significantly disrupt insur-
ers’ transactions with companies whose pension plans they
fund. The Court’s interpretation of §401(b)(2) will impose
on insurers not only general fiduciary duties under 29 U. S. C.
§1104, but also restrictions on prohibited transactions under
§1106. The guaranteed benefit policy exception expressly
applies to both. See §1101(b) (applying subsections (b)(1)
and (b)(2) “[f]or purposes of this part,” that is, Part 4, which
comprises §§1101-1114). Indeed, this case concerns alleged
violations of both sections. Amended Complaint {40, App.
58. Among the previously innocent transactions now po-
tentially prohibited will be an insurer’s investment in stock
issued by any of the employers whose pension plans the
insurer funds, a lease of a building owned by the insurer to
one of those employers, or the purchase of goods or services
from any of those employers. See Hearings on Public Law
93-406 before the Subcommittee on Labor Standards of the
House Committee on Education and Labor, 94th Cong., 1st
Sess., 390-391 (1975) (testimony of the Assistant Secretary
of Labor). Thus, large insurance companies that may have
sold policies to thousands of pension plans could suddenly
find themselves restricted in contracting with the corre-

6Tt will be especially difficult for the lower courts in this case to limit
application of fiduciary duties to the free funds, as the Court appears to
desire, because the pension plan claims that Hancock breached its fiduciary
duty by understating the amount of the free funds. See Amended Com-
plaint 1929, 30, 40, App. 55-56, 58-60. Thus, it will not be possible to
determine the extent of Hancock’s fiduciary duty without first ascertaining
whether Hancock violated it.
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sponding thousands of employers whose goods and services
they may require. See id., at 391.

I do not intend to suggest that the Court should give dis-
positive weight to the practical effects of its decision on the
settled expectations of the insurance industry (and its cus-
tomers, the pension plans, who stand to lose much of the
benefit that these contracts presumably offered them).
Such considerations are a matter for Congress. But surely
the serious and far-reaching effects that today’s ruling is
likely to have should counsel caution and compel the Court
to undertake a closer examination of the terms of the statute
to ensure that Congress commanded the result the Court
reaches. As discussed in Part I, supra, I believe Congress
did not mandate that result.

III

Application of the standards I have outlined above to
GAC 50, prior to its amendment in 1977 to allow for payment
of nonguaranteed benefits, is relatively straightforward. In
its pre-1977 form, GAC 50 provided for guaranteed benefits
in its entirety. Plan participants would be guaranteed to
receive the amount of benefits specified in the contract if the
contract was in operation when they retired, regardless of
the contract’s subsequent termination, App. 137, or any other
contingency. Hancock’s entire general account, not simply
the funds Hancock credited to the pension plan, stood behind
that guarantee. Moreover, GAC 50 provided that all invest-
ment return remained in a fund allocated exclusively to the
payment of guaranteed benefits, and all of the free funds
were available to pay such benefits. We therefore are not
faced with a contract that uses a pretextual option of guaran-
teed benefits to disguise an ordinary investment vehicle.
Apart from an asset withdrawal mechanism that imposed a
significant charge, the contract provided for no other way to
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use those funds. See 767 F. Supp. 1269, 1274-1275 (SDNY
1991).7

Indeed, that is precisely why this litigation arose. Han-
cock had not squandered the pension plan’s funds, as one
might expect in the run-of-the-mill breach of fiduciary duty
case. The Pension Administration Fund, and thus the free
funds, had grown beyond the parties’ expectations. The
pension plan, however, was unhappy with the bargain it had
struck in its contract. By 1977, it had discovered that it
could get cheaper guaranteed benefits and a better return
on its investment elsewhere, see id., at 1273-1274, but GAC
50 posed several obstacles to moving the uncommitted funds.
Terminating the contract would require the plan to “re-
purchase” annuities for the benefits already guaranteed.
The repurchase price set by the contract depends on assump-
tions concerning the interest rate that would be earned on
the funds over the term of the annuity. See Agreed State-
ment of Facts §933-34, 41, App. 89, 90-91 (2!/2—-3% for bene-
fits vested before 1968; 5% for those vested after 1968).%
Because those interest rates turned out by the late 1970’s to
be relatively low compared to prevailing market rates, the
contractually determined price for purchasing the annuities
was correspondingly high and the pension plan considered
the option of terminating the contract to be “prohibitively
expensive.” Brief for Respondent 5. Withdrawing assets,
as already mentioned, entailed a significant asset liquidation
adjustment. Therefore, before the 1977 amendment the
only other way the free funds could be used was to purchase

"GAC 50 made no provision for the rollover mechanism that Hancock
allowed the pension plan to use on several occasions to reduce the surplus
in the Pension Administration Fund. See 767 F. Supp., at 1274-1275.
See also Agreed Statement of Facts 177, App. 96.

8The “artificially low interest rate assumptions,” ante, at 93, in the con-
tract were last amended in 1968. See Agreed Statement of Facts 19 105,
111, App. 100, 101. The pension plan alleged that Hancock breached its
fiduciary duties by refusing to amend the contract again to take into ac-
count changed conditions. Amended Complaint §40(b), App. 58.
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guaranteed benefits for plan participants. It is difficult to
see how a policy that provided for nothing but guaranteed
benefits could be said not to provide for such benefits in its
entirety.

The extent to which GAC 50 “provides for” guaran-
teed benefits is more complicated, however, because the
1977 amendment discontinued the automatic provision
of guaranteed benefits and permitted the payment of
“Non-Guaranteed Benefits.” See Agreed Statement of
Facts 1980, 82, App. 96-97. Proper resolution of this case
ultimately depends on the operation and the effect of that
amendment. Because the courts below did not discuss its
relevance and should be given the opportunity to consider it
in the first instance, I would remand.

Iv

In the judgment of both the Court and the Second Circuit,
to the extent that the contract “‘provides no guarantee of
benefit payments or fixed rates of return, it seems to us that
[Hancock] should be subject to fiduciary responsibility.’”
Ante, at 104 (quoting 970 F. 2d 1138, 1144 (CA2 1992)).
Perhaps it should. But imposing that responsibility dis-
rupts nearly 20 years of settled expectations among the buy-
ers and sellers of group annuity contracts. I do not believe
that the statute can be fairly read to command that result.
I therefore respectfully dissent.
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PER CURIAM.

The writ of certiorari is dismissed as improvidently
granted.

JUSTICE BLACKMUN dissents.
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AND DECREE
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Judgment and decree entered.
Opinion reported: 501 U. S. 221.

The joint motion for entry of stipulated judgment and
decree, as modified, is granted.

STIPULATED JUDGMENT, AS MODIFIED

1. New Mexico has been in violation of Article IV(b) of the
Canadian River Compact from 1987 to date.

2. Pursuant to Paragraph 8 of the Decree entered in this
case, New Mexico shall release from Ute Reservoir in 1993
sufficient water to result in an aggregate of not more than
200,000 acre-feet of conservation storage below Conchas Dam
in New Mexico, including conservation storage in the other
reservoirs subject to the limitation under Article IV(b) of
the Canadian River Compact. The release of water from
Ute Reservoir will be coordinated with Oklahoma and Texas
and will be at the call of Texas.

3. New Mexico shall also release from Ute Reservoir an
additional 25,000 acre-feet of storage below the Article IV (b)
limitation. New Mexico shall operate Ute Reservoir
through the year 2002 at or below the elevations set forth in
the schedule below and in accordance with the provisions of
Paragraph 8 of the Decree entered in this case. The sched-
ule includes annual adjustments for sediment accumulation
in Ute Reservoir and assumes the other reservoirs subject
to the Article IV(b) limitation maintain storage at their total
capacity of 6,760 acre-feet. The schedule shall be adjusted
by the parties to reflect additional amounts of water in con-
servation storage in any reservoir enlarged or constructed
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after 1992. Releases of water from Ute Reservoir will be
coordinated with Oklahoma and Texas and will be at the call
of Texas.

Ute Reservoir Operating Schedule

Reduced  Corresponding
Authorized Storage Reduced
Year Elevation Amount Elevation

After release in 1993 3781.58 25,000 3777.86
1994 3781.66 25,000 3777.95
1995 3781.74 25,000 3778.04
1996 3781.83 25,000 3778.14
1997 3781.91 25,000 3778.23
1998 3781.99 20,000 3779.08
1999 3782.08 15,000 3779.91
2000 3782.16 6,250 3781.28
2001 3782.24 3,125 3781.80
Refilled in 2002 3782.32 -0- 3782.32

4. Within 75 days after entry of judgment New Mexico
shall pay as attorney’s fees $200,000 to Texas and $200,000
to Oklahoma. The parties agree that such payments do not
constitute and shall not be considered as an admission, ex-
press or implicit, that New Mexico has any liability to Texas
or Oklahoma for attorney’s fees.

5. Oklahoma and Texas shall release New Mexico from
all claims for equitable or legal relief, other than the relief
embodied in the Decree of the parties, arising out of New
Mexico’s violation of the Canadian River Compact during
the years 1987 through the date this Stipulated Judgment
is entered.

6. In the event of a conflict between this Judgment and
the Decree entered in this case, the provisions of the Judg-
ment shall control.

7. The costs