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In THE,
Swpreme Cmuwet of the Wnited States

OcToBER TERM, 1996
No. 120, Original

STATE OF NEW JERSEY,
_ Plaintiff,
V. '

STATE OF NEW YORK,
Defendant.
OFFICE OF THE SPECIAL MASTER

FINAL REPORT OF THE SPECIAL MASTER

I. OVERVIEW AND PROCEDURAL HISTORY

A. Summary Of The Issues And Recommended De-

cision

Pursuant to the original jurisdiction of the Court, U.S.
Const. art. III, § 2, 28 U.S.C. § 1251(a), the issues in

this case are:

1. Is the State of New Jersey or the State of New
York sovereign over the landfilled portion of

Ellis Island (sometimes “the Island”)?



2

.2..To determine the answer to the issue. posed in

paragraph 1 above, what is the sovereign boun-
dary between the States of New Jersey and New
York (the “States”) under the Compact of 18347

If New Jersey is sovereign over the landfilled
portion of Ellis Island, did New York nonethe-
less acquire sovereignty over the landfilled por-
tion of the Island after 1834, either by prescrip-
tion and acquiescence, or by laches?

- If New Jersey vindicates her sovereign claim, how

should the sovereign boundary on the present
Island be drawn between the States given that sur-
vey information about the 1834 Island is inher-
ently imprecise?

Pursuant to the authority accorded me as Special
Master in this case, see New Jersey v. New York, 115
S. Ct. 309 (1994), I recommend the following:

1.

The sovereign boundary of the States on Ellis
Island lies at the division between New York’s
“original” Island (to the low-water mark, an area
of just under 5 acres) and New Jersey’s land-
filed additions (an area of about 22.5), as more
particularly set out in paragraph 4 below.

The sovereign boundary between the States is set
out in Article First of the Compact of 1834,
which draws a boundary line down the middle of
the Hudson River, “of the bay of New York, of
the waters between Staten Island and New Jersey,
and of Raritan Bay.”

Since the Compact of 1834, New Jersey has
exercised jurisdiction over her sovereign territory
on Ellis Island, and she has not acquiesced in
New York’s isolated acts of prescription over the
landfilled portions of Ellis Island.
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4. In the interest of practicality, convenience, and
fairness, New York’s sovereign claim to the orig-
inal Ellis Island is best vindicated by according
her an area of land that estimates the size of the
original Island to the low-water mark but recon-
stitutes it as an area including the entire Main
Building and land immediately surrounding it,
as more particularly set out in the survey to

. accompany the final recommendation to the
Court.

B. Summary And Overview Of This Recommendation

The State of New Jersey initiated this original action
on April 23, 1993 by her motion for leave to file a com-
plaint against the State of New York.* .In her pleadings,
New Jersey asks the Court to adjudicate her sovereign
boundary with the State of New York as it relates to
Ellis Island under the Compact of 1834 .(“Compact” or
“Compact of 1834”), an agreement entered into law in
both States and approved by the Urited States Congress
as part of the Act of June 28, 1834. 4 Stat. 708 (1834);
1834 N.Y. Laws 8; 1833-34 N.J. Laws 118 (reproduced
as App. A). The dispute is about those portions of the
Island (roughly 24.5 acres of the total 27.5 acres of fast
land) added by landfill since the Compact was drawn,
nearly all of which was added by the United States during
its use of the Island as the nation’s principal immigration
center in the late nineteenth and early twentieth cen-

1 Mot. for Leave To File Compl., Compl., and Br. in Supp. of
Mot. for Leave To File Compl (“N.J. Mot. for Leave”; “N.J.
Compl.”; “N.J. Br. in Supp. of Mot. for Leave”) (Apr 26, 1993)
(Docket Item No. (“DI”) 1).

The United States Constitution prov1des that “[1]n all cases .
in which a State shall be a party the Supreme Court shall have
original jurisdiction.” Art. 111, §2, cl. 2.
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turies.”? The present Island is over nine hundred percent
larger than the fast land of the original Island.

New Jersey described her claim at the start of this
case:

The State of New Jersey and the State of New
York presently have a dispute concerning which
state has jurisdiction over the approximate 24.5
acres of filled land of Ellis Island for the purposes of
taxation, zoning, environmental protection, elections,
education, residency, insurance, building codes, his-
toric preservation, labor and public welfare laws, civil
and criminal law, and for all other purposes related
to the jurisdiction of any state.

N.J. Mot. for Leave 4 12. This is consistent with New
Jersey’s claims during trial. She opened her case by
stating:

In this action, the State of New Jersey seeks a decla-
ration that the portions of Ellis Island created by
artificial fill are within the boundaries of New Jersey
and subject to its sovereignty and jurisdiction. . . .

New Jersey’s claims are based upon the Compact
of 1834, an agreement that was reached by New

2 Ellis Island was one of three islands in upper New York Bay,
known as the Oyster Islands, during celonial times. It has been
called many different names:
The 3-acre island now called Ellis was purchased from the
Indians by the Dutch in 1630 to reward Michael Paauw (Paw)
for shipping goods to the emerging colony. Variously known as
[Kioshk or] Gull Island to the [Mohegan] Indians, Dyre’s or
Bucking Island in the late 17th and early 18th century, and
Gibbet or Anderson’s Island in the pre-revolutionary period
because of hangings of traitors and pirates there, its present
name is derived from Samuel Ellis who had come into posses-
sion of the island by 1785.

‘Harlan D. Unrau, U.S. Dep’t of Interior/Nat. Park Serv., Historic

Resource Study: Ellis Island, Statue of Liberty National Monu-

ment, New York-New Jersey 2 (1984) (Def.’s Ex. (“DE”) 74).
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Jersey and New York to resolve a longstanding boun-
dary dispute.

Trial Transcript (“Tr.”) 7/10/96 at 10 (Mr. Yannotti
for New Jersey).

New York initially opposed the jurisdiction of the
Court over this action, asserting that the “claims by New
Jersey are inaccurate, overstated, and insufficient to state
a controversy which warrants an exercise of jurisdiction
by this Court.” Br. in Opp’n to Mot. for Leave to File
Compl. (“Br. in Opp’n to Mot. for Leave”) at 15 (June
24, 1993) (DI 2). In her answer, following the Court’s
assumption of jurisdiction, New York agreed that this
dispute arose under the Compact of 1834. She stated:

While the provisions of the 1834 Compact estab-
lished the general boundary line between the two
States as the middle of New York Bay (Article 1),
that boundary was modified by several exceptions,
both general and specific. Under Article Two, New
York was to “* * * retain its present jurisdiction of
and over Bedlow’s and Ellis’ islands * * *”; ynder
Article Three, New York was to have “exclusive
jurisdiction” over all waters of the bay and of the
lands covered by said waters subject to certain
rights of New Jersey. The Compact did not limit
New York’s sovereignty over Ellis Island to a fixed
geographic dimension. ‘

Answer €20 (July 15, 1994) (DI 8). New York agreed
that “Ellis Island was approximately three acres in size
when the boundary . . . was established by compact in
1834.” Id. § 2. At trial, New York set forth her modified
theory, noting that '

by virtue of the 1834 Compact, New York granted
and New Jersey accepted a generous settlement
where New Jersey received for the first time the
right to own all of the property under the water
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located on its side of the Hudson River and New
York Bay and the right to govern exclusively its
existing wharfs and docks extending below the low
water mark on its shoreline, as well as those wharfs
and docks which would be later added by New
Jersey.

Tr. 7/10/96 at 74 (emphasis added) (Ms. Kramer for
New York).

The States’ dispute over Ellis Island occurs within the
framework of a larger border controversy that has been
simmering, and periodically boiling, since the mid-
seventeenth century. Historic English land grants were
the genesis for creating what became the States of New
Jersey and New York. In 1664 King Charles II of
England granted part of New Netherlands (named earlier
by the Dutch) to James, Duke of York. The Duke of
York that same year granted part of those lands, the area
west of Long Island and Manhattan Island “ ‘bounded on
the east part by the main sea, and part by Hudson’s
River’ ” to Lord Berkeley and Sir George Carteret, the
original proprietors of New Jersey. N.J. Statement of
Undisputed Facts € 1-2 (attached to N.J. Mot. for
Summ. J.) (Mar. 5, 1996) (PI's Ex. (“PE”) 484) (cita-
tion omitted). The grant thus formed the colony—Ilater
the State—of New Jersey. Id. 4] 2; see also Aff. of James
P. Shenton for the State of N.J. in Supp. of Mot. for
Summ. J. § 10 (Mar. 5, 1996) (PE 487).2

New York and New Jersey secem to have always been
at odds over whether the Duke of York intended the con-
veyance to be bounded by the Hudson River but not to
include it, as New York argues, or whether the States
were granted equal access to and sovereignty over the
Hudson River, as New Jersey maintains. Before the

3 Mr. Shenton’s affidavit in support of New Jersey’s motion for
summary judgment, described in the record as his “Trial Affidavit,”
is referred to as “Shenton Summ. J. Aff.”
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Compact of 1834 was signed, the States negotiated their
boundary disagreement thrice—in 1807, 1827, and 1833.
As the historical context is the fabric on which the Com-
pact of 1834 was embroidered, this Report describes it
in some detail. This background is crucial to understand-
ing what was resolved in 1834 between the States’ com-
missioners negotiating the boundary issues.

As much as any one historical event, the advent of the
steamboat in the early nineteenth century—and its impact
on commerce on the Hudson River and the Bay of New
York—forced the States to resolve their conflicting claims.
The necessity of delineating intrastate and interstate com-
merce led to New Jersey’s suit against New York in this
Court in 1829. See New Jersey v. New York, 28 U.S.
(3 Pet.) 461 (1830). Ellis Island was not an issue in
that suit, as New Jersey conceded in her Bill in Equity
that the Island had become New York’s by adverse
possession:

[Wihile the said two states were Colonies, New York
became wrongfully possessed of Staten island and
"the other small islands in the dividing waters between
the two states . . . [which] had been since acquiesced
in. . . . New York has no other pretense of title
to said lands but adverse possession; that, as ‘such
possession has been uniformly confined in its exercise
to the fast land thereof . . . .

In re Devoe Mfg. Co., 108 U.S. 401, 407 (1883) (de-
scribing bill in equity filed in the 1829-30 New Jersey v.
New York case). The New Jersey v. New York lawsuit
prompted the 1833 settlement negotiations between com-
missioners from New Jersey and New York that ulti-
mately led to the Compact of 1834.

Article First of the Compact draws the boundary be-
tween the States down the middle of the Hudson River
and the Bay of New York. Subsequent terms of the
Compact declare some jurisdictional detours. It is undis-
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puted that Ellis Island lies on New Jersey’s side of the
boundary set forth in Article First. Article Second of
the Compact, however, retains for New York her “pres-
ent jurisdiction” over Ellis Island; this phrase has caused
much consternation. New York relies upon it to assert
claims to the entire Island as presently configured. New
Jersey does not contest that New York has sovereignty
over Ellis Island as it existed at the time of the Compact,
but she interprets “present” as a limitation on size (ex-
cluding the significant filled portions subsequently created
by the United States) and also as a limitation on juris-
diction (which New York shared with the United States
at the time of the Compact negotiations).

The dispute between the States is interwoven with the
history of the United States’s presence on Ellis Island.
Even before the Compact was drawn, New York ceded
jurisdiction of Ellis Island to the federal government for
fortification purposes, subject to New York’s continued
jurisdiction to serve process. 1800 N.Y. Laws 7. New
York conveyed title to the fast lands of the Island to the
federal government in 1808. 1808 N.Y. Laws 278; see
also Stipulated Facts § 1 (July 10, 1996) (DI 338a). A
reverter clause in the conveyance—that was never exer-
cised by New York, see Tr. 7/10/96 at 82-83—provided
that New York could reclaim the Island “if the Federal
government no longer used it for safety or defensive pur-
poses.” 1808 N.Y. Laws at 279. The federal government
then built Fort Gibson on Ellis Island before the War of
1812.

In the 1880s the federal government transferred Ellis
Island to the Department of the Treasury for use as an
immigration station. The federal government enlarged
the Island by about 24.5 acres of landfill between 1890
and 1934, purchasing title to the tidal submerged lands
around Ellis Island by way of a recorded deed from New
Jersey in 1904. N.J. Stat. Ann. §§ 12:3-1, et seq. (West
1990). The main landfill additions took the form of one
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expanded and two additional land masses, the former
often known as “Island Number One” and the latter as
“Island Number Two” and “Island Number Three.” The
three land masses were later consolidated into one by
landfill.

In 1954 the federal government ceased using Ellis
Island, either as an immigration station or detention
center. After lengthy hearings on its future use, in which
representatives from both States were actively involved,
the United States included the Island within the Statue
of Liberty National Monument, administered by the Na-
tional Park Service. The United States has title to all but
about 0.57 acres of the expanded Ellis Island.*

Two steps are required to draw the boundary on Ellis
Island: first, determination of the sovereign boundary
between the States as it was drawn in 1834; and second,
resolution of the boundary on Ellis Island itself. New
York’s evolving theories of sovereignty in this case require
that both of these boundaries be established. Initially,

4 A stipulation presented to the Special Master on the final day
of trial states:
In response to a question posed by the Court inquiring whether
the filled portions of Ellis Island extend beyond the bounds of
the 1904 grant from New Jersey to the United States, the
parties stipulate to the following:

1. .572 acres along the seawall on the northeast side of
Ellis Island as it existed on October 13, 1995 are outside of
the bounds of the 1904 grant.

2. As of October 13, 1995, the outside face of the seawall
on the western portion of Ellis Island behind the area of the
ferry house was approximately 15 of an inch over the 1904
grant line on the northeastern corner of the seawall. As the
seawall moves in a southwesterly direction its placement outside
of the 1904 grant line gradually increases until it reaches a
point where it is 57/100 of a foot, or 673 inches, outside of the
1904 grant on the southwestern corner of the seawall.

Stipulation (Aug. 15, 1996) (DI 353a) ; see also Marchuk Aff. {11
(Aug. 7, 1996).
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New York argued that under Article Second of the Com-
pact she was given jurisdiction over the entire Ellis Island,
by virtue of “present jurisdiction.” Her theory was that
New Jersey was granted only underwater property rights
to the middle of the Hudson River and, once those were
conveyed by deed in 1904 to the federal government,
New Jersey forfeited all claims to the filled portions of
the Island. By that theory, New Jersey’s sovereign claims
were limited by her shoreline, subject to wharfing-out

rights.®

After trial, New York modified her theory. She argued
that Article First of the Compact, which draws the bound-
ary line down the middle of the Hudson River and New
York Bay “except as hereinafter otherwise particularly
mentioned,” creates what amounts to a boundary theme
in the Compact, and that, pursuant to that theme, bound-
ary has five different meanings:

But New Jersey is wrong [that boundary equals
sovereignty]. . . . The truth is, as the record shows,
boundary does not have to equal sovereignty, and in
this case, with reference to the Compact of 1834, it
clearly does not rule along the 20 miles of its length.

In fact, a close examination of the 1834 Compact
shows that there are five meanings of the term boun-
dary as it is used in Article I, and that its meaning
changes at various geographical points referred to in
the Compact.

5 Actually, New York has described New Jersey’s sovereign line
as “extending below the low water mark on its shoreline.” Tr.
7/10/96 at 74 (Ms. Kramer for New York) ; see also Tr. 8/15/96
at 4128. There is, of course, no possible line of legal demarcation
between sovereigns “below the low water mark,” but this descrip-
tion apparently tied into New York’s theory of the boundary as
being on New Jersey’s eastern shore and based upon New Jersey’s
wharfing-out rights. New Jersey, according to that theory, can
change the boundary at will by wharfing-out below the low-water
mark without New York’s consent (subject only to federal naviga-
tional laws). Seeinfra PartIV.B.2.a.(2).
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Tr.- 8/15/96 at 4098 (Ms. Kramer for New York); see
App. C (graphic representation of the five different mean-

ings of boundary under the Compact of 1834, produced
by New York during closing arguments at trial).

Under this interpretation of the Compact, the boundary
line divides sovereign territory only at the very top of the
Hudson River “from the Bergen Rockland border . . . to
the tip of Manhattan.” Tr. 8/15/96 at 4100 (Ms. Kramer
for New York). In the section of the Hudson River
encompassing Ellis Island, however, “by the express terms
of the Compact, New York has exclusive jurisdiction over
the. whole of the Hudson River and New York Bay ‘to
the low water mark on the New Jersey shore.” Id. There-
fore, in analyzing the sovereign boundary under the Com-
pact of 1834, New York in effect revived her pre-Compact
theory of the boundary between the States—namely, that
New York has dominion to the low-water mark of New
Jersey’s shore (or below the low-water mark, see supra
note 5), including dominion over an Ellis Island of any
size.

- New York raises as an affirmative defense the doctrine
of prescription and acquiescence. She argues that, even if
New Jersey has legal claims to the filled portion of the
Island, New York has nevertheless acquired sovereignty
over the entire Ellis Island via prescription and acquies-
cence, or alternatively through laches.

I have concluded that New Jersey has established her
territorial claims in the River and Bay and also to the
landfilled portion of Ellis Island. My recommendation,
therefore, is that Article First of the Compact sets a single
sovereign boundary between the States, as opposed to a
variable boundary;® the remaining articles of the Com-

8 This Court earlier ruled in a unanimous opinion written by
Justice Holmes that “boundary” divided the sovereign territory
between New Jersey and New York in the Compact of 1834. Cen-
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pact describe jurisdictional refinements (wherein each
State was accorded some authority within the other’s sov-
ereign waters) consistent with Article First’s overarching
purpose of establishing a territorial division. In making
this recommendation, I have recognized that this litiga-
tion must resolve not only the sovereign fate of Ellis
Island, but also the lingering and in some ways more pro-
found disagreement between the States over the boundary
set by the Compact of 1834.

Sovereignty over the landfilled portion of Ellis Island
is not determined by the equitable doctrines New York
raised as affirmative defenses, largely because New York’s
efforts to establish prescription and acquiescence are under-
cut by a dominant reality: the federal government’s almost
continuous and uninterrupted ownership and control over
Ellis Island pre-dating the Compact. I evaluated the evi-
dence of prescription adduced at trial by New York in
light of the pervasive federal presence. I find that New
York did not meet her burden of proving she acquired
the landfilled parts of Ellis Island by prescription and
acquiescence during the critical period from 1890, when
the federal government launched its landfill program on
the Island to develop the immigration station, to 1955,
when the federal government abandoned the station on the
Island and the subject of future use was launched. After
that date, New Jersey’s non-acquiescence is beyond cavil.

Relying on the Compact, pre-Compact negotiations
between the States’ commissioners, and jurisprudence of
the Court, I further find that New Jersey and New York
intended the low-water mark to define the boundary on
Ellis Island. Thus, my recommendation to the Court is
that New York has jurisdiction over Ellis Island as it
existed when the Compact was drawn, to the low-water

tral R.R. Co. v. Mayor of Jersey City, 209 U.S. 473 (1908). See
infra Part IV.B.2.b. (2) (a).
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mark thereof, while New Jersey has jurisdiction over the
landfilled portion added to her sovereign territory by
avulsive or sudden action, such as landfill, after the
Compact was drawn. The evidence from trial suggests
that any accretive or slow, natural changes to the Island
from 1833 (when the Compact was drawn) to the 1890s
(when landfill began) are negligible. See table infra Part
VIL.B.2. Thus, the focus is on the 1833 Island.

As set forth in Part VII below, I urge the Court take
into account well-established and compelling practical and
equitable considerations in dividing the States’ sovereign
territories on Ellis Island consistent with the analysis set
out above. A solution that respects history and original
bargains, but does not pretend that they can be applied
mechanically one hundred and sixty years later, is the
best outcome. The final stage in this proceeding will be
to draw New York’s portion of Ellis Island on a map,
see infra Part VIL.B.3., and then to have the States
jointly survey that area so as to produce for the Court
a metes and bounds description capable of immediate
implementation once this proceeding is final.

C. Procedural History
1. The Complaint And Responses

New Jersey’s prayer for relief asked the Court to enter
a decree “declaring the true and correct boundary line
between the State of New Jersey and the State of New
York on Ellis Island.” N.J. Compl. at 15. New Jersey
requested that the Court declare the boundary “to be the
former mean high water line of the original natural island,
approximately 3 acres in size” leaving the “original island

. . within the territory and jurisdiction of the State of
New York” and the rest of Ellis Island—the portion
added by landfill—within New Jersey’s “territory and
jurisdiction.” Id. New Jersey also asked the Court to
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enjoin New York permanently “from enforcing its laws or

asserting its jurisdiction within the filled portions of Ellis
Island.” Id.

New Jersey described the questions she raised as “a
serious and long-standing dispute between New York and
New Jersey concerning the location of their common
boundary on Ellis Island, in the Hudson River and Upper
New York Bay.” N.J. Br. in Supp. of Mot. for Leave at
19. She complained that New York was “expand[ing
her] governmental authority over the filled portion of
Ellis Island” as a result of a fairly recent opinion issued
by the United States Court of Appeals for the Second
Circuit, which applied New York’s workers’ compensa-
tion law to the filled portions of Ellis Island. Id. at 20
(citing Collins v. Promark Prods., Inc., 956 F.2d 383
(2d Cir. 1992)). New Jersey also pointed to develop-
ment proposals for the filled areas of Ellis Island that
might be funded by New York as necessitating “immedi-
ate resolution . . . of the boundary dispute.” N.J. Compl.
at 3.

New York opposed New Jersey’s motion for leave to
file a complaint. Br. in Opp’n to Mot. for Leave. She
argued that New Jersey had failed to allege facts “sufficient
to describe a serious current controversy.” Id. at 14. She
described the “claims by New Jersey [as] inaccurate, over-
stated, and insufficient.” Id. at 15. She urged that judicial
economy thus weighed in favor of denying the motjon.
Id. at 20-22. After reviewing the history of Ellis Island
and its jurisdiction, New York argued that New Jersey
had engaged in a “lengthy history of acquiescence to New
York’s sovereignty,” id. at 16, and that New Jersey’s
“alleged assertions of jurisdiction are facially insufficient
to establish a claim over the Island,” id. at 18. In par-
ticular, New York argued:

(13

Conspicuously lacking in this list [of assertions of
jurisdictions by New Jersey] are instances of legis-
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lative or sovereign action by that State over any
portion of the Island remotely comparable to the
electoral, judicial, tax, and other claims made by New
York. These random and isolated claims of jurisdic-
tion simply do not amount to an attempt by New
Jersey “for many decades to resolve the issues con-
cerning Ellis Island. . . .” They comprise instead
stark evidence of the lengthy indifference of New
Jersey to the Island in the face of extensive claims by
New York during this period.

Id. (quoting N.J. Br. in Supp. of Mot. for Leave). Finally,
New York denied allegations that she was expanding her
jurisdiction over Ellis Island as a consequence of the
Collins decision. Id. at 18-20.

The United States filed an amicus brief, also urging
the Court to deny New Jersey’s motion for leave to file
a complaint. Noting that the “political boundary in the
area of New York Bay and the Hudson River” had been
in dispute between New Jersey and New York “[s]ince
the founding of the United States,” Br, for the United
States as Amicus Curiae (“US. Br.”) at 2 (Apr. 28,
1994) (DI 6), the United States argued that its own
ownership and use of Ellis Island left “very little, if any,
practical conflict between New York and New Jersey
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