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OPINION

KETHLEDGE, Circuit Judge. Some 27 years ago, in a suit that Georgia-Pacific itself
brought, the district court declared Georgia-Pacific liable for cleanup costs at a site on the
Kalamazoo River in southwest Michigan. As a result of that declaration—under our precedents
and a decision of the Supreme Court—Georgia-Pacific could, from that point forward, seek to
recover those costs only by means of a contribution action under § 113(f) of the statute known as
CERCLA (42 U.S.C. §9613(f)). In Georgia-Pacific’s last appeal in this case, we held that its
claims under 8 113(f) were time-barred. Georgia-Pacific Consumer Prods. LP v. NCR Corp., 32
F.4th 534 (6th Cir. 2022). Yet on remand, for reasons that admittedly made good practical sense,
the district court re-entered a declaratory judgment that it had awarded to Georgia-Pacific under
a different provision of CERCLA, namely 8 107. International Paper Company and
Weyerhaeuser Company now argue that the court’s re-entry of its declaratory judgment was

contrary to law. We agree and vacate the court’s judgment to that extent.
l.

We recited the statutory and factual background for this case in the prior appeal. See
Georgia-Pacific, 32 F.4th at 537-39 (Georgia-Pacific 1). Here we repeat only what is important
for this appeal.

A

“Two provisions of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA)—88107(a) and 113(f)—allow private parties to recover
expenses associated with cleaning up contaminated sites.” United States v. Atlantic Research

Corp., 551 U.S. 128, 131 (2007). As we said in the prior appeal, “[t]hese two statutory rights
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under 88 107 and 113(f) are mutually exclusive, providing causes of action ‘to persons in
different procedural circumstances.”” Georgia-Pacific I, 32 F.4th at 541 (quoting Atlantic
Research, 551 U.S. at 139). On that point every circuit court to have addressed the issue agrees.
See Cranbury Brick Yard, LLC v. United States, 943 F.3d 701, 705 (3d Cir. 2019) (collecting
cases). Specifically, cleanup costs that a party incurs “voluntarily are recoverable only by way
of § 107(a)(4)(B)” of CERCLA. Atlantic Research, 551 U.S. at 139 n.6. By contrast, cleanup
costs that a party pays “pursuant to a legal judgment or settlement are recoverable only under
8 113(f).” 1d. Thus, a party that is already subject to a judgment for cleanup costs “cannot
proceed with a § 107(a)(4)(B) cost-recovery action” for those costs. Hobart Corp. v. Waste
Management of Ohio, Inc., 758 F.3d 757, 766 (6th Cir. 2014).

As a descriptive matter, at least, the relief available under the two sections often differs.
Although neither the Supreme Court nor our court has decided the issue definitively, plaintiffs in
8 107(a) actions frequently obtain a determination that another party is jointly and severally
liable for cleanup costs that the plaintiff has been paying voluntarily. See, e.g., Atlantic
Research, 551 U.S. at 138 (assuming without deciding that a determination joint and several
liability is available under § 107(a)); Hobart, 753 F.3d at 762 n.1. By contrast, § 113(f) creates
“a right to contribution”: a party that has paid “more than [its] proportionate share” of cleanup
costs at a site may recover some of those costs from other responsible parties, “so that recovery
costs can be distributed in an equitable fashion.” Atlantic Research, 551 U.S. at 138; Hobart,
758 F.3d at 762.

The limitations periods for the two types of actions differ as well. The limitations period
for a § 107(a) claim is usually longer: as relevant here, a party can bring a claim for recovery of
costs “for a removal action within 3 years after completion of the removal action[,]” which itself
(as this case illustrates) can take many years, 42 U.S.C. § 9613(g)(2)(A); and a party can usually
bring a § 107(a) action for “remedial costs” up to six years “after initiation of physical on-site
construction of the remedial action[.]” Id. § 9613(g)(2)(B). By contrast, a party must bring a
8 113(f) action within three years of “the date of [the] judgment” holding the party liable for
cleanup costs. 1d. § 9613(9)(3)(A). That shorter limitations period—and the incentive it creates
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to identify other responsible parties sooner rather than later—helps “to bring parties to the clean-
up table as soon as possible.” Georgia-Pacific I, 32 F.4th at 545.

B.

In 1990, after decades of pollution from paper mills along the Kalamazoo River, the
federal EPA added a 35-mile stretch of the river to its National Priorities List of Superfund sites.
See generally 42 U.S.C. §9605. (That 35-mile stretch was sometimes referred to in this
litigation as the “NPL site.” Here, we likewise call the site the “NPL site,” regardless of what
the site’s boundaries might have been at a particular point in time.) That same year, Georgia-
Pacific and two other paper companies formed the Kalamazoo River Study Group (KRSG),

whose members soon began to incur costs in cleanup work at the NPL site.

In 1995, KRSG brought an action under § 107 of CERCLA, seeking a declaration that
several other firms shared liability for cleanup costs at the NPL site. In December 1998, after a
bench trial, the district court entered a judgment declaring (as relevant here) that KRSG
members—including Georgia-Pacific—were liable “for the PCB contamination of the NPL
Site.” R.741-17, Pg. ID 22293. In 2000, the court entered another judgment in which it allocated
responsibility for response costs between KRSG members and Eaton Corporation—while
reiterating that KRSG members were liable for “the entire cost of response activities relating to
the NPL site.” Kalamazoo River Study Grp. v. Rockwell Int’l, 107 F. Supp. 2d 817, 840 (W.D.
Mich. 2000). We affirmed. Kalamazoo River Study Grp. v. Rockwell Int’l Corp., 274 F.3d 1043
(6th Cir. 2001). And in 2003 the district court entered a third judgment, in which (among other
things) it “confirmed the KRSG members’ liability for remediation costs” at the site. See
Georgia-Pacific 1, 32 F.4th at 539. Meanwhile, at some point after 1998 (the record does not

make clear when) the boundaries of the site expanded to reach all the way to Lake Michigan.

In 2010, Georgia-Pacific brought this lawsuit against three defendants—NCR
Corporation, International Paper Company, and Weyerhaeuser Company—asserting claims
under both 8 107(a) and § 113(f) for cleanup costs at the NPL site. (At the time, we had not yet
decided Hobart, which held these causes of action were mutually exclusive.) In 2013, after the

first phase of a bifurcated trial, the district court found NCR and International Paper liable for
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those costs. In 2018, the district court held a longer, 20-day trial in which it “apportioned forty
percent of liability to GP, forty percent to NCR, fifteen percent to [International Paper], and five
percent to Weyerhaeuser” for costs at the site. Georgia-Pacific I, 32 F.4th at 540. The court
entered a judgment to that effect under § 113(f).

International Paper and Weyerhaeuser appealed, arguing that the 1998 judgment had
started the three-year limitations period for Georgia-Pacific to bring contribution claims under
8 113(f). We agreed and held that Georgia-Pacific’s § 113(f) claims were time-barred. See
Georgia-Pacific I, 32 F.4th at 548. We also reiterated that “[s]ection 107(a) provides the avenue
for parties who incur costs on their own, and 8 113(f) is the statutory tool to recover contribution
for costs imposed via settlement or judgment[,]” id.; and we stated expressly that Georgia-Pacific
“cannot pursue its § 107(a) claims for any costs that fall within the scope of the 1998 KRSG
judgment.” 1d.

On remand, the district court vacated its judgment (under § 113(f)) apportioning liability
among the four parties to the case. Yet the court again entered a judgment “under [CERCLA]
Section 107” declaring that Georgia-Pacific, International Paper, and Weyerhaeuser are liable
“for future response costs incurred by any party at the Site[.]” Georgia-Pacific Consumer Prods.
LP v. NCR Corp., No. 1:11-CV-483, 2024 WL 1521228, at *5 (W.D. Mich. Apr. 9, 2024).

International Paper and Weyerhaeuser brought this appeal.

We review de novo the district court’s decision on remand to enter its declaratory

judgment under § 107. Georgia-Pacific I, 32 F.4th at 542.

Our observations in the last appeal make our decision in this one straightforward enough.
Under our precedents, it is now obvious that—when Georgia-Pacific brought this suit in 2010—
it could not (as it then purported to do) assert claims under both § 107(a) and § 113(f) as to costs
within the scope of the 1998 judgment. Those claims were instead “mutually exclusive.” Id. at
541. By 2003 no fewer than three judgments had confirmed Georgia-Pacific’s liability for “the
entire cost of response activities relating to the NPL site on this stretch of the Kalamazoo River.”

Id. at 539 (cleaned up). And cleanup costs that a party pays “pursuant to a legal judgment or
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settlement are recoverable only under § 113(f).” Atlantic Research, 551 U.S. at 139 n.6
(emphasis added).

After entry of the district court’s 1998 judgment, therefore, all of Georgia-Pacific’s costs
within the scope of that judgment were recoverable only under § 113(f). Georgia-Pacific I, 32
F.4th at 548. And by 2010 Georgia-Pacific’s § 113(f) claims for those costs were time-barred,
because Georgia-Pacific waited too long to bring them. Id. at 547. Georgia-Pacific therefore
cannot bring any action under § 107(a) or 8 113(f) for costs within the scope of the district
court’s 1998 judgment. All these conclusions follow from our precedents and from Atlantic

Research almost as a matter of mathematical proof.

Indeed, in this appeal, Georgia-Pacific disputes none of these conclusions. Instead it
seeks to circumvent them. Specifically, Georgia-Pacific points to 8 113(g)(2) of CERCLA (42
U.S.C. 8 9613(2)), which prescribes (in subparagraphs (A) and (B)) the limitations periods for
§ 107 claims. Here is what § 113(g)(2) says in full:

An initial action for recovery of the costs referred to in section 9607 of this title
must be commenced—

(A) for a removal action, within 3 years after completion of the removal
action, except that such cost recovery action must be brought within
6 years after a determination to grant a waiver under section 9604(c)(1)(C)
of this title for continued response action; and

(B) for a remedial action, within 6 years after initiation of physical on-site
construction of the remedial action, except that, if the remedial action is
initiated within 3 years after the completion of the removal action, costs
incurred in the removal action may be recovered in the cost recovery
action brought under this subparagraph.

In any such action described in this subsection, the court shall enter a
declaratory judgment on liability for response costs or damages that will
be binding on any subsequent action or actions to recover further response
costs or damages. A subsequent action or actions under section 9607 of
this title for further response costs at the vessel or facility may be
maintained at any time during the response action, but must be
commenced no later than 3 years after the date of completion of all
response action. Except as otherwise provided in this paragraph, an action
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may be commenced under section 9607 of this title for recovery of costs at
any time after such costs have been incurred.

42 U.S.C. § 9613(g)(2).

Georgia-Pacific focuses on this part of 8 113(g)(2) in particular:

In any such action described in this subsection, the court shall enter a declaratory
judgment on liability for response costs or damages that will be binding on any
subsequent action or actions to recover further response costs or damages.

Thus, 8 113(g)(2) says “the court shall enter a declaratory judgment” in § 107 actions;
and so, Georgia-Pacific contends, that was what the district court was allowed to do—indeed
required to do—on remand here. That by 2010 Georgia-Pacific had been adjudged liable for all
the response costs within the scope of the 1998 judgment, and that the Supreme Court has said
costs paid pursuant to a legal judgment “are are recoverable only under § 113(f)[,]” Atlantic
Research, 551 U.S. at 139 n. 6, does not matter. “[S]hall,” as used in § 113(g)(2), means shall,
Georgia-Pacific says; and so, it insists—notwithstanding what the Supreme Court said in Atlantic
Research and what we said in Hobart and in Georgia-Pacific’s last appeal—fidelity to the “text”
of 8 113(g)(2) requires that we uphold the declaratory judgment that the district court entered

here.

That argument is meritless. As a textual matter, Georgia-Pacific fixates on the word
“shall” in § 113(g)(2) to the exclusion of nearly everything else in that subsection. Here, we
address only the modifier “such”—as in “any such action described in this subsection[.]” That
phrase in turn refers (in part, at least) to the opening phrase in § 113(g)(2)—namely “[a]n initial
action for recovery of the costs referred to in section 9607 of this title[.]” (Emphasis added.)
And in 2010 Georgia-Pacific’s § 107(a) claim surely was not “an initial action for recovery” of
costs within the scope of the 1998 judgment—given that Georgia-Pacific had already litigated to
judgment a § 107(a) claim as to those costs. Georgia-Pacific asserted that claim (unlike the one
here) after incurring cleanup costs voluntarily. Indeed, it was the adjudication of Georgia-
Pacific’s own § 107(a) claim that resulted in the 1998 judgment finding it liable for all the
response costs at the site—thereby limiting Georgia-Pacific to recovery of those costs “under
§ 113(f), rather than § 107(a).” Hobart, 758 F.3d at 767.
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Georgia-Pacific’s argument would also overthrow much of what the courts have said
regarding the interrelation between § 107 and 8 113(f) claims. No longer would those claims
provide “causes of actions to persons in different procedural circumstances,” Atlantic Research,
551 U.S. at 138; since, under Georgia-Pacific’s reading, anyone eligible to assert a § 113(f)
claim could also obtain a declaratory judgment under § 107 merely by asking for one. Nor
would the shorter limitations period for § 113(f) provide much incentive to bring other
responsible parties to the “clean-up table” sooner rather than later, Georgia-Pacific I, 32 F.4th at
545; since, under Georgia-Pacific’s reading, a party could obtain a declaratory judgment even 27

years after being held liable for all of a site’s cleanup costs—as this case itself illustrates.

Our analysis in this appeal ends where it began: a party that is already subject to a
judgment for cleanup costs “cannot proceed with a § 107(a)(4)(B) cost-recovery action.” Hobart
Corp., 758 F.3d at 766. As to costs within the scope of the 1998 judgment, Georgia-Pacific is
undisputedly such a party. And that Georgia-Pacific cannot proceed with a 8 107(a) claim means
it cannot obtain declaratory relief under that claim either. That claim is instead a legal nullity.
Respectfully, the district court should have simply dismissed it—which is why we will vacate,

rather than reverse, the district court’s declaratory judgment under § 107(a).

As we said last time, however, “[o]ur decision today does not affect GP’s § 107(a) claims
that fall outside of the 1998 KRSG judgment’s broad scope.” Georgia-Pacific I, 32 F.4th at 548.
On remand from this appeal—subject to ordinary forfeiture rules—the parties can litigate what
that scope is. And Georgia-Pacific “may bring § 107(a) claims for costs that fall outside” the
1998 judgment’s scope. ld. But now—some 27 years after the district court’s 1998 judgment,
and after a half dozen appeals to our court’—we expect that the parties will focus less on

litigation about the Kalamazoo River, and more on cleaning it up.

LIn addition to this appeal, see Kalamazoo River Study Grp. v. Rockwell Int’l Corp., 171 F.3d 1065 (6th
Cir. 1999); Kalamazoo River Study Grp. v. Menasha Corp., 228 F.3d 648 (6th Cir. 2000); Kalamazoo River Study
Grp. v. Rockwell Int’l Corp., 274 F.3d 1043 (6th Cir. 2001); Kalamazoo River Study Grp. v. Rockwell Int’l Corp.,
355 F.3d 574 (6th Cir. 2004); and Georgia-Pacific Consumer Prods. LP v. NCR Corp., 32 F.4th 534 (6th Cir. 2022).
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Paragraph 2 of the district court’s April 9, 2024 judgment is vacated, and the case is
remanded for further proceedings consistent with this opinion.



