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Federal Rules:
e TFed R. Civ. P. 60(b)(3), 60(d)(3) 1

Statutes:
e Texas Constitution, Article XVI, Section 50 1

QUESTIONS PRESENTED

1. Whether the enforcement of a mediation agreement procured through fraud, coercion,
and attorney misconduct—despite a prior court order barring foreclosure—violates the
Due Process Clause of the Fourteenth Amendment.

2. Whether the Fifth Circuit’s failure to address multiple motions and to consider evidence
of fraud, attorney misconduct, and the petitioner’s vulnerability constitutes a denial of
due process and access to the courts under the U.S. Constitution.

3. Whether the systemic disadvantages faced by a pro se, disabled, senior military veteran in
the face of coordinated attorney and bank misconduct raise issues of national importance

regarding judicial integrity and access to justice.

PEOPLE OF INTEREST
® Petitioner: Martha Jane Ford, Pro Se
e Respondents: Bank of New York Mellon, Fred Ramos, Michael J. McKleroy, Hinshaw &
Culbertson LLP

Other Interested Parties:
o Dan MacLemore, Beard-Kultgen, The Texas Law Firm
o Judge Alan Albright, U.S. District Court, Western District of Texas
o Magistrate Judge Jeffery C. Manske, U.S. District Court, Western District of
Texas
o Judge Robert Stem (ret.), Mediator
o State District Judge Jack Jones, 146th District Court, Bell County, TX
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OPINIONS BELOW
The opinion of the United States Court of Appeals for the Fifth Circuit is unpublished and is

included in the Appendix at App.

JURISDICTION

The Fifth Circuit entered its judgment on April 4, 2025. A timely petition for rehearing en banc
was denied on June 3, 2025. This motion is filed in conjunction with the Petition for a Writ of
Certiorari, pursuant to Supreme Court Rule 13.1. The Court’s jurisdiction is invoked under 28

U.S.C. § 1254(1).

This Court has the inherent authority to recall its mandate in extraordinary circumstances to
prevent injustice. See Calderon v. Thompson, 523 U.S. 538, 549-50 (1998). A recall of the
mandate is appropriate where:
1. The case raises substantial legal or constitutional questions;
2. The petitioner demonstrates good cause for failing to file a timely motion to stay the
mandate; and

3. The petitioner will suffer irreparable harm if the mandate remains in effect.

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
e U.S. Const. amend. XIV, § 1 (Due Process Clause)
e Fed. R. Civ. P. 60(b)(3), 60(d)(3)
e Texas Constitution, Article X VI, Section 50



STATEMENT OF THE CASE

Petitioner, a senior disabled military veteran and primary caregiver for her elderly mother, has
faced systemic barriers to justice throughout this litigation. Despite repeated requests for
reasonable accommodations due to her caregiving responsibilities, the Fifth Circuit denied every
motion for extensions or stays, including those supported by documentation of medical
emergencies.

This case arises from a series of fraudulent and coercive actions by a major financial institution
and Petitioner’s own attorney, culminating in the enforcement of a mediation agreement procured
through fraud, duress, and attorney misconduct. Despite a prior court ruling barring foreclosure,
the bank and its attorneys withheld critical evidence, manipulated the mediation process, and
coerced Petitioner into signing an agreement that set her up for further financial hardship and

foreclosure.



PROCEDURAL HISTORY

Petitioner filed multiple motions with the Fifth Circuit to supplement the record with evidence of
fraud and attorney misconduct. Each motion was denied, preventing Petitioner from adequately
presenting her case. The Fifth Circuit issued its mandate on June 3, 2025, denying Petitioner’s

request for rehearing en banc.

REASONS FOR GRANTING THE MOTION

I. The Lower Courts’ Enforcement of a Fraudulent Agreement Procured by Attorney
Misconduct and Coercion Viclates Due Process

The Supreme Court has long held that judgments obtained by fraud are void and that courts have
an obligation to prevent enforcement of such judgments. See Hazel-Atlas Glass Co. v.
Hartford-Empire Co., 322 U.S. 238 (1944); Throckmorton v. Holt, 180 U.S. 552 (1901), Simon v.
Southern Ry. Co., 236 U.S. 115 (1915)

1L Denial of Fair Hearing and Opportunity to Present Evidence Critical to the Case

Due process requires courts to allow parties to present evidence critical to their case. See
Goldberg v. Kelly, 397 U.S. 254, 269 (1970).

II1. Systemic Disadvantages for Pro Se Litigants and Vulnerable Populations

As a pro se, disabled, senior military veteran, Petitioner faced significant systemic barriers in
presenting her case.

IV. Broader Implications for Judicial Integrity and Homeowner Protections

This case raises significant issues regarding the protection of vulnerable homeowners from

predatory lending practices and attorney misconduct.




CONCLUSION
For the foregoing reasons, Petitioner respectfully requests that this Court recall the mandate
issued by the Fifth Circuit and grant the relief sought in the accompanying Petition for a Writ of

Certiorari.

Respectfully submitted,
S/Martha Jane Ford
Martha Jane Ford, Pro Se
141 Mighty Oak Lane
Killeen, TX 76542

(254) 251-8991
MsJaneFord@gmail.com

CERTIFICATE OF SERVICE

I hereby certify that on July 3, 2025, T served a true and correct copy of the foregoing Motion to
Recall the Mandate on the following parties by UPS according to Respondent’s email
instructions: Bank of New York Mellon, Trustee for CWABS, Inc. Asset-Backed Certificates,
Series 2007-2

Michael J. McKleroy, Hinshaw & Culbertson LLP

1717 Main St., Ste 3625

Dallas, TX 75201

S/Martha Jane Ford
Martha Jane Ford, Pro Se
141 Mighty Oak Lane
Killeen, TX 76542

(254) 251-8991



CERTIFICATE OF COMPLIANCE

I hereby certify that this motion complies with the word limit set forth in Supreme Court Rule
33. The total number of words in this motion, excluding the parts exempted by Rule 33.1(d), is
738.

S/Martha Jane Ford
Martha Jane Ford, Pro Se
141 Mighty Oak Lane
Killeen, TX 76542

(254) 251-8991
MsJaneFord@gmail.com

DECLARATION OF TRUTHFULNESS

I, Martha Jane Ford, declare under penalty of perjury that the information contained in this
Motion to Recall the Mandate is true and correct to the best of my knowledge and belief.
Executed on July 3, 2025.

S/Martha Jane Tord
Martha Jane Ford, Pro Se
141 Mighty Oak Lane
Killeen, TX 76542

(254) 251-8991
MsJaneFord@gmail.com
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United States Court of Appeals
for the Ififth Civeuit

No. 24-50033

June 3, 2025

Lyle W. Cayce
MARTHA JANE FoRbD, Clerk

Plaintiff— Appellant,
Yersus

BANK oF NEW YORK MELLON, Trustee, FOR CWARBS,
INCORPORATED ASSET-BACKED CERTIFICATES, SERIES 2007-2,

Defendant— Appellee.

Appeal from the United States District Court
for the Western District of Texas
USDC No. 6:18-CV-299

ON PETITION FOR REHEARING EN BANC

Before KING, SOUTHWICK, and ENGELHARDT, Circuit Judges.
PER CURIAM:

Treating the petition for rehearing en banc as a petition for panel
rehearing (3TH CIr. R.40 1.0.P.), the petition for panel rehearing is
DENIED. Because no member of the panel or judge in regular active
service requested that the court be polled on rehearing en banc (FED. R.
App. P.40 and 5TH CIR. R.40), the petition for rehearing en banc is
DENIED.



LWL SETIULE D

“Judge Patrick E. Higginbotham, did not participate in the consideration of the rehearing
en bane,

[B%1



APPENDIX

App. 1 United States Court of Appeals for the Fifth Circuit, No. 24-50053. Judgment
entered April 4, 2025, Petition for rehearing en banc finally denied June 3, 2025

App. 2 United States District Court for the Western District of Texas, No. 6:18-CV-299.
Final judgment entered December 19, 2024

App. 3 District Court, Bell County, Texas, 146th District Court, Case No. 298-331-B. Order
Allowing Foreclosure filed April 25, 2018; rescinded by the Order Vacating and Setting)

App. 4 Opposing Attorney Coercion Letters Before Deadlines

(Dated December 26,2023 and April 24, 2024)

App. 5 Bait and Switch Tactics: Email confession of a first agreement (Jan 6, 2024); The 2nd
switched agreement (fraud) (July 14, 2023); The 3rd switched assumption documents (more
fraud) (July 19, 2023)

App. 6 Professional Mental Evaluation of PTSD and Update (Dated March 1, 2017 and
September 19, 2024) Restorative Hope Sanctuary - Jo Anne (Newton) Harrison LPC, EAP
App. 7 Email Conversation of Attorney Deception of Mediation Dates, Manipulation and PTSD
Counselor Denied Access (April 5, 2022; April 24, 2023; May 11, 2023)

App. 8 Email: Do NOT put House in my Name 05/25/22 @ 9:53am; Betrayed, House Put in my
Name by my Atty. 05/25/22 @ 10:05am (He was also told ‘no” numerous times prior, even on
day one. This was NO mistake.)

App. 9 Tax Foreclosure Intent Letter (due to attorney betrayal)

App. 10 Affidavits concerning mediation

(Detailing the mediation during the proceedings and just after on the same day)

App. 11 Motions and Petitions Submitted and Denied (8 documents)

(Comprising selected motions for extensions, stays, attached medical statements and other
relevant filings. Much more upon request and found in the Supplement Records. (Most Crucial
ones between February and June of 2025)

App. 12 Letter between the attorneies outlining the case

15



APP 1

TUnited States Court of Appeals
for the FFifth Civcuit

e FILED
April 4, 2025

Lyte W. Cayce
Clerk

N, 24-30053

MARTHA JANE FORD,
Plaintiff—Appeliant
rersts

Bank ofF NEw YORK MELLON, Trustee, FOR CWABS,
INCORPORATED ASSET-BACKED CERTIFICATES, SERIES 2007-2,

Defendant ~ Appellee.
Appeal from rthe United States District Court

for the Western District of Texas
USDC No. 6:18-CV-299

Before KING, SOUTHWICK, and ENGELHARDT, Circuit Judges.
PER CURIAM:®

After Defendant-Appellee Bank of New York Mellen (*BoNYM™)
filed an application in Texas court for an order authorizing it to foreclose on
Plaintiff-Appellant Martha Jane Ford's home, Ford {iled an independent suit
in a different Texas court to stay the foreclosure application. BoNYM
reroved the suit to federal court and the parties entercd into mediation

“ This opinion is not designated for publication. See 5TH Cir. R. 475,
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APP 1

Case: 24-50053  Document: 112-1  Page: 2 Date Filed: 04/04/2025

No. 24-50033

culminating in a settlement agreement. Ford moved 1o sct aside the
agreement, and after conducting a hearing, the district court denied that
maotion. Ford now appeals the districr conrt's demal of ber motion to set
aside. We AFFIRM.

I

We review a district court’s exercise of its mherent power 10
encourage and enforce settlement agreements for abuse of discretion. See Bel/
v. Schexmaypder, 36 F.3d 447, 449 (5th Cir, 1994). “A district court abuses its
discretion if itz (1) relies on clearly erroncous factual findings; (2) relies on
erroneous conclusions of faw; or (3) misapplies the law to the facts.” fn re
Folbswagen of Am., Inc.; 545 F.3d 304, 310 (5th Cir. 2008) (quoting McClure
r. Askeraft, 335 F.3d 404, 408 (5th Cir. 2003)).

Ford raises {our arguments on appeal: (1) that BoONYM engaged in
fraud in the handling of the mortgage, (b) that her counsel engaged in
manipulative practices that constituted a conflict of interest or coercion, (c)
that the “high pressure-ractics™ of mediation coerced her into entering the
agreement, and (d) that her counsel’s actions constituted negligence and a

breach of fiduciary duty. She has waived each argument,

“Although pro se briefs are afforded liberal construction, even pro se
litigants must brief arguments in order o preserve them.™ Mapes ». Bishop,
541 F.3d 582, 584 (5th Cir. 2008) {citation omitted). First, Ford cites to ne
legitimate! authority to support any of these issues throughout her brief,
which constitutes waiver of those issues. See Siudhi v, Raia, 903 F.3d 327,

P The five “cases™ Ford eites in ber table of authorities do not appear w exist. “An
atierapl to persuade 4 court of oppuse ait adversary by relving on fake opinions is an abuse
of the adversary system.™ Park » Kim, 93 F.th 610, 615 (2d Cir, 2024) (quoting
Mt v, Aviassea, Ine., T8 F. Supp. 3d 443, 401 (S.DUNLY. 20235

-9
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APP 1

Case: 24-50053 Document: 112-1  Page: 3  Date Filed: 04/04/2025

N 24-50053

334 (51h Cir. 2018). Further, the issues raised either fatl to challenge the bases
of the district court’s decision, which itself constitutes waiver, see Jones »,
Nuecos Cuty., Tex., 589 F. App'x 682, 685 (5th Cir. 2014) (per cariam), or
were not raised before the district court and therefore cannot be raised for
the first time on appeal, see Webster v, Kijakazi, 19 F.ath 715, 720 (3ch Cir.
2021).

Ford fuces a difficult situation, but ¢cven had she not waived these
issues, she has demonstrated no right to relief. Although Ford may have felt
coerced by BoNYM’s practices or the stress of mediation, “emotional strain
and negotiation pressures” are not enough. Lec v, Hunt, 631 F.2d 1171, 1178
(3th Cir. 1980). Ford may have felt manipulated or neglected by her attorney,
but under Texas law that provides no basis 1o invalidate her contract with
BoNYM., See Ring r. Bishop, 879 S.\W.2d 222, 224 (Tex. App.-——Houston
[14th Dist.} 1994, no writ). And Ford’s mistaken beliefs about the terms of
the settlement agreement or her ability to cancel it are sinilarly irrelevant.
See fd.; Nat'l Prop. Holdings, L.P. v. Westergren, 453 S.W.3d 419, 425 (Tex.
2015).

II.

Because Ford has demounsirated no error on the part of the district
court, we AFFIRM,

(2]
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APP 2

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
WACO DIVISION

MARTHA J. FORD.
Plaintif,
1.

THE BANK OF NEW YORK MFELLON
AS TRUSTEE FOR CWABS.INC.
ASSET-BACKED CERTIFICATES,
SERIES 2007-2

CIVH.NO. 6:18-CV-00299-JCN]
Defendant Third-Pary

Plainiiff.

Y.

ROLANDO FORD,

AL L TS SIS S AW AT SEs SV ST SF ST SE AT ST ST M AT T

Third-Party Defendant.

ORDER ON TRUSTEE'S RENEWED MOTION FOR SUMMARY JUDGMEN]

Before the Court 15 Defendanmt Bank of New York Mellon as Trustee for CWABS, Inc.
Assel-Backed Certilicates, Sertes 2007-27s (" Tiustee™) Renewed Monon for Smumany Judgment
(ECF Noo 495 Plimi? Manha Ford's Response w Trustee’s Rengswed Moten for Sunimary
Tudgiment {ECT No. St and Trustee's Reply 1o Plaintfs Response 1o Trustes™s Moton for
Summary Judgment (ECF No. 523, For the {following reasons. Trustee's Mouon for Summiy
Judgment s DENIED.

|8 BACKGROUND
1 1997, Martha and Rojando Ford purchased a home in Killeen, Texas for use a5 theyr

homestead. PL's Resp. at 2. The couple financed the purchase with a 30-venr note secured by a

i

24-5

-
fd
1

3482

[y
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APP2

Deed of Trust with Fust Conununity Mongage, Jf The couple Iater refinuniosc

2004wl g second A ge from Amerigroup Morgage Carpomtion. Aenigioup

Mortz, Deed of Trust at 20 ECF No. 49-6,
The Fords Jater executed a thind 30-vear note with Countrywade Texas Home EBqguiy

Adi, Rate Now at 19, FCF No 49-2, Comntrywide’s note was 2 home equity Joas sevured by a

hen o the couple’s | Texas Home Faguay Secursy Tastrinment a1 24 25 BCOYF Noo 2922 The

Fords appear o have w

S 10TA09 of the S168.000 Cownrvade Joun principal o pin

princtpal on a lown o Nmienal Cify Morrgage. HUD-! Siatement ot 4, ECF No 49-5 The record
15 unelear. however, what lender Nanional City Muorgage is affiliaied with or wheilres thot lender
sieazed s real propeny lien after the pavnent.

The Couvntrvwide home equaty Joan application included a Texas Home Equny Security
Instrument that both Rolande and Martha Ford signed. Texas Home Equiy Securiy Instrument
at A4, The secunty instrument pamed Moneage Flectrome Registration Systems. Inco as
bencfictary and pomunee. granting it the nght w foreclose and sell the property if the Fords
defanited. S/ at 24 Mortgage Elecuonic Registration Svsiems subseguentiably asssigned it
nterest under the Security Instrument to the Trustee. Assignment of Deed of Trust @ 39, ECF
No 49.2

Countnwide also had the Fords sign o Texas Home Equiny Affidavy and Agreement,
whecl mverred that they executed the Joan documents m the office of the lender, an atteanevy. or
utde company A and Agreemsent at 3, ECT No. 494 Neveutheless, Mantha Ford clanus thal
they actuatly exeouted the loan doctuments wn her home. AfL of Mastha Ford s ® 70 ECF No. 30,

Martha Ford provided 1wo affidevits that support ber chum that Counvwide and the Fords

executed the loan documents in ber home, The fust altidavit provides Martha Teord's vwn

[ ¥]

f
»
r‘n

-50053.483
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APP 2

starement. o The second affidavit provides Elena S. Revnolds's statement AL of Elena S
Revnodds. EOF No. 30, Revnolds was the Nowry Public for the ATdavit and Agreement. Jd it
5%,

The Trustee mailed e Fords a notice of defauh on the Countivwide note. Shotly
thereatter. Mantha Ford filed sun pro oo agamst the Trustee i the 169™ District Cowt ot Bell
Counn, Texax, PL's Opg. Perl ECF Noo 121 The Trstee removed the acton 1o this Court.

Def s Not Remwval, ECF Noo 1L The Trustee counter-clahmed against Murtha Ford and asxened

a third-party claim against Rokando Ford seeking judicial foreclosure and aomey’s fees, Defl’s
Second A Answer, ECF N, 30,

Om August 1. 2018, the Trustee moved for summary judgment for the first nme. Defl's
Mot Sunzm. L, ECF No. 18, The Trustee argued that Martha Ford failed to state a clanm under
the Federal Rules of Civil Procedure, Jd On its counter-ciaums, the Trustee argued that if swas
entitled 10 a court-orderad foreclosure, wril of possession. and 1§ reasonable anomey’s fees. Jd
In the alternanve. the Trustee requesied leave 1o file an amended answer counter-clamng for
equitable subrogation and fraud,

The District Court grapted the Trustee’s mwotion in part and depged i part. Order
Granting in Part and Den. in Part, ECF No. 22, The Districl Court denied 1he Trustee’s motion
with regards 10 Martha Ford's ¢laims and the Trustee’s counter-claums becouse Matha Ford's
and Revnolds's statemenis gaised o fact assue as to whether Countivwide's fien was
constitutionally vabwd, A at 7. Likewise, the Distriet Court held that Martha Ford was not

estopped from challenging the vahdity of the tien. /7 The District Count, however, granted the

Trustee s alternanve request to amend s answer, il at 9.

24-50053

21

AB4



APP 2

After the Disinet Court ruled on the Trustee's menon, the paries consemed 10 the

Magistrare Judze's mrmdicuon, Novee and Statement Regarding Consent 1o Mag

istrate fudgpe.

ECT Nas, 16, 17, Accordinaly, the Distnet Cownt reassigated the case i the Undersipred. Order
Reasngning Case, ECF No 23 The Trustes then ameaded its answer and re-urged v motion fog
sy fudgment

11. LEGAL STANDARD

Sunpuary wdgment 1 approprize “if the movant shows that there s no genvme dispute
as e any matenal fact and the movant is entitled to judgment a3 2 maner of faw” Fed R Civ. P

Stgan A dispute s not gemune i the fiier of fact conld not atter an examination of the record.

t A
=

find for the uopmaoving party. Mersusiita Elee Indus. Co v Zenith Radio Corp . 473 US,
338 41986), The moving party bears the burden of showing that no genvine dispute of marerial
fact exists. Celovex Corp v Carrerr, 477 U8 317, 322 11986). That said. the moving pany can
satisfy s burden either by producing evidence negaung a materal fact or peinung ol the
absence of evidence supporiing a matedial element of the nonmovant's olatm Depliomis v Shefi
OFidore Ine . 948 F 2d 187,190 15th Cir, 19911 Throughout this analysis. the Court must view
the evidence and all factun] mferences i a light most favorahle to e party opposing swmmary
mdgment. Tedor vy Corton, 1345, CL L8661, 1866 (20141,
1L, DISCUSSION

A. The Trustee is not entitled to summary judgment on its counterclaims and third-
party claims.

The Trustee argues that 1t is entiled 1o a court-ordered forecloswe and ity reasonable
attorney’s fees for three reasons, First, the Trustee argues that the Affidavn and Agreement
Marths Ford sigaed when the parties originated the Countrywide note conclusively establishes

that the now was execnted consistent with Texas's constitutional requivements. Def"s Renewed

22



APP 2

Mot Swmnm 7 oar 10, Second. the Trostee argues thatl, 1n any event. estopps! bars Mariba Ford
g

‘s constitutionality. b mt 12, Third, the Trusiee arzues that even 1 the

from contradioting the jean

Coust deternunes that the Countrvwide Hen vielates the Texas Constiution, the Trustes can sull
toreclose oa the propeny under equitable subrogation J an 17,

1. Martha Ford raises a genuine issue of aterial fact on the constitutional
validity of the Trustee’s lien

Under the Texas Constitunon, parties niest close a fiome equny oan seoured by s hen

nzamst o howestead @ the office of the lender. uwn attorsey, vr a e compeny. Tex. Const ot

NV & 30auo) Ny Closing @ home equity Joan anvwhere else renders the hen mvahd. Jo/

The Trustee argues that the language of the Affidavit and Agreement that Marthe Ford
signed conclusively establishes that the parties closed the Countrywide loan at the office of the
lender. an attorney. or a titke company, /¢ ar 10. Martha Ford, however, argues that her athidavit
and Revnolds's affidavit raise a fact issue on the lren’svalidity. PL's Resp. at 3.

The Court holds thar despite the statements in the Affidavit and Agreemsnt. Martha

Pord's affidavit and Reypold<s affidavi ralse a material issue of fact conceming where th

(s

closing occurred. The Court agrees that Martha Ford cannot create o genuine issue of matena
Fact by merely contradicung ber previows statement. See Clovedod v Polieyv Manst 55 Coirp
326108, 795, 506 19991, Martha Ford, however. s 0ol mevely contiadicing her previnms swor
stitement. She bas also prosented the affidavit of a separate indivadoal who was present at the
time and piace where the Fords executed the Counteywide note and 1ts yeluted documents. See
ASY. of Revnolds, Counts have recognized that peaple mav remember where they signed a foan
several vears later, See Prizstor v Long Beach Morigage Co . 3110-CV 4449, 2018 WL 4469679,

at "4 (D Tex Sept. L8, 20183 Nowries may remember where thev notanized loans several

A
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APP 2

vears fater as well The swom statements of two wdividuals presant at the closing —one
disinterested mn the btiganon--creares a fact 1ssue that precludes summan judgnent
2, MMartha Ford i not estopped from challenging the lien™s constitutionality,

Next, the Trustee argues that Martha Ford s estopped trom contradictng the Den's

constiutienaliiny, Del’s Renewsd Mot. Sunun. 1 oar 120 The Trustee argues that beeause Martha

Ford signed the Aldavs snd Agreciment slatng the lien docwmments were signed in accordance
witly the Texos Constitution, shie s now eslopped from challenging the consttunonatity of the
len. ¢

Previousiy, the Distoct Comt ruled that estappel does niot bar Martha Ford from
challenging the {ien’s consumtienality. Order Grasting in Pwrt and Den. :n Past ar 7-80 The
Districr Cinart™s holding relied on Supreme Court of Texas precedent that a homestead henhoider
has the burden of first proving that a Den exists by some reason other than estoppel. Jd at 71 vee
alse Hruska v Firse Stare Bank of Deanville, 747 SW.2d 783, 785 iTex. 1988y If 2 homestead
henbolder can carny this burden. then estoppel may prevent the homeowner from denving the
lien™s validiy, A7 The Disingt Count held that because Martha Ford ratzed 2 fact ssue abowt
whether the Security Instrument was unconstitntionallv closed in the Fords™ home. the Trustee
had oot carried 1 matal burden of showang that a valid lien existed for a reason besides
estoppel, Af

The Trusiee ralses itd estoppel argunient anew by asserting that the Dastnet Cownt
msapplied Hruska, The Trustee argues that Frasko concemed the existese of o homestead ben.
not a5 vahidity, Defl’s Renewed Mot Summ. 1. at 12-13 The Trustes argues ihat the presemt

case 1% different beeanse us dispute with Manha Ford coneermns the vididsty of the homestead

ben. not the bBen's existence. Ml at 1314 The Trustee argues thal, rather than atiempting

24



APP 2

cstop & len inte exstence, H 15 attempling o estop Martha Ford from challenging that hen's
consitoaaiity. /i at 13,

Yot the Trustee's chiractenzanion of the dispute 15 incomuistent with the Supreme Court
of Texas's mterpretation of home equity liens, In parmcutar. the Supreme Cowt of Texas has

eoagiired that liens secnnng corstiutionally non-comphiant bame-aguity loaps are

viord andess cured, Hood v HSBC Bonk US4, N 40308 S W AG 3420 49 1 Tex. 20103 Thus.
absent »Tiot compliance wih Tesas's constiuuonal provisions. no vald lien oxists See 2f Thas
Court has already recogmzed it Marthe Ford bas ratsed a fact ixsse s 1o whether the
Countrnvwide nole stescidy adbered 10 Texas™s constitutional puovisions for home equaty loans.
Accordmely. Martha Ford has rased a fact 1ssue about whether or not a valid ben exasts. Sae of
As a result, Martha Fosd can chiallenge the constitutionality of the Les.

A lcan crested under Section 30iaM6) of the Texas Constitution » only eligible for

fereclosure 1f the loan satisfies an exacting lisi of terms and conditons. Fed Hese Loan Morrg

Corp. v Zepeda, 681 S W3 763, 766 (Tex. 2020} see afse Tex. Copst. ari. XVL § S0iadan

One of those exacting ternis is that the parties must close the loan m the office of the jender, an

atroraey, or o Utle company. Tex. Const. art. XVL § 30(ano N ). Because o fact Issue exists as o

whether the pirties comphied watl thes exacting term. the Trustee 1s 10t entitled 10 foreclosure on
supunany pdgment.

3. The Trostee has not conclusively established that equitable subrogation
applies,

Finally, the Trustes argues thal 11 s entitled 10 equitable subrogation because a portiod of
the howe cquin loan proceads were used 1o pay the Fords® outstandingz mongage, Dell's
Renewed Mot Suumun, 1oat 17, To support this argoment. the Trustee provides a HUD-|

Sertlentent Statement showing that proceeds [rom the home equity loan were used 10 pay

24-50053 488
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ST 723,09 o Nasional Citv Mortgage, HUD- Settlemiend Statemment av 40 ECF XMoo 49-5,
AMartha Ford argses that the HUD-1 is voauthenticated and that the Trustes may notsely on the
stalements therein hecanse no privity exists between the Trustee and the ntle company. PL's
Reap. at 9.

Egustehle subrogaton s o fegal fiction they allows o subsequent fepholdsy w ke the

af v Bad

Nen-priociy staras of & pror henholder m certam clrcumsiances Bk re, 340

SW.AE G, 925 (Tex App.—Datlas 2015, pet. densed) Eguitabie subrogation mims 1o prevent

the unigsl ehnchmen of the debtor by substutinting the nghts, remedies, and secunines of the

subseguent Lenhiolder with those of the prior Henholder. /o

Texas courts recogimize a lmited application of equitable subrogation i thw homresiead
loan comext, Zepeda, 601 SW.3d at 766-67, A subsequent lender whose homesiead hen is
constifutionally void must satisfy three requirements for equutable subrogation to appiv. /o @
Tae-0%. First. an onginal leader must have a constimmtionally valid lien asserted agamst the
hemeowner's homestead. 7 Second. the homeowner must use a pertion of the proceeds from
the subseguent lender's loan o pay off the rematning balance on the onginal fender’s loan

Finally. the onginal lender must refease us lien aller the homeswner pavs off the remaming

balapce on the original Joan, I

1f these three requiramnents are met, 1he subsequent kender “steps ute the shoes™ of the
onginal lender, A4 at 7e6, Lven though the subsequent lender cannet foreciose on 15 own fien,
e subsequent leader pery an equitable lien equal 10 the awount tha the homeowner used 1o

wan, I The subsequent lender can forectose on the homestead under this

satisty the o

equitabie len. 27 After the Soreclosure. the subseguent fender 1s entitied to sales procevds up w
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the value of 1ts equnable lea (1 ¢, the amount of the subsequent oan that the hopieowaer used 10
pay Off the vuigmal oani &7 at 767,

The Trostes produced a HUD- Settfement Statement 1o support sty equitable snbrogation

clatms Martha Fond argues i the Count shoudd not consider the HUD-T Seitlement Staternen

et is aed authepticated and beennze (he Trustee lacks the poviny raguired to rehy on s

asserdons. ot even o the ot dovs consider the HUD-T statement. e HUD-1 astement,

alone. 5o suificent W conclusively establisly that e Trsstes b= entiied ro equatable

standing
hm"?,;un

A HUD-Y Sedement Statement Is a document tiar Usts all charges and oredits 1o the

buver amd 1w the seller in a real estate settlement. o1 all the charges i a mongage rehnmce.

&

Consurier Frn Prov. Bureau., Hhat s o HUD-D Serfewsent Statemenr (20200,

b ‘

BUps: www.eonsumer ce.gov ask-cipb what-is-a-hud-} -sentlement-statenieni-en-|

Aliough g HUD-1 Senlement Statement will indicate 1f proceeds from refinancing are used to

4

payv an oxasting lender. 1t will nov show the outstanding balance on that proy loan. See i
Likewise. a HUD-1 statenrent will not indicate whether anv exasting Lieh that sevares a prior loan
i reteased as aresult of the pavinent. Sve i/

Tor corm gt sonunamy wdement burden, the Trustee must conclusn el establishy all thiee
homestend equitable subrogation reguirements, See Zepreda, 001 5 W 3d at 767, Here, neither
panty diputes that Aspenaroap Morigage had a valid e on the Ford homestead But the HUD-
I statenseny does not retlect that Amerigroup Mortgage recerved a pavinent {from the proceeds of

the howe eguity loan, See HUD-1 Swiement at 4. ECF No. 49-5, Rather, she HUD- | Stater

reflects 11 F43.09 was paid 1o Natienal Oy Mortgage. 300 The record Tag)
] h ag

s any sndication as

to which lender Nationa) City Mortgage is alfthated with, And even it the Court assumnes that

9
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National Cny Mongage 1 atfibated with Amengroup Mongage——as ihe Truste
urchieate—-the HUD- | ssatement does not show whether Amengroup Mortgags relensed 15 ben as

a result of the pavinent. See &7 Thus the Trustee has produced no evidence of mwo of the Huree

homestead equitable subrogation requirements. See Jepoda, G001 S 3d 61 76667 Accordnaly.

e Truatee hos not conclusively establishied that equitable subrogation applies
B. The Trustee Is not entided to summary judgment an Martha Ford's claims

The Trustee also argues that s enntled to summary Judgiment on Martha Ford's olalms.

As discussed. the Conrt finds that Manhs Ford s ratsed o genwmne 1ssue of matenal Siet on the

constitutienality of the home equuy ien. Accordingly, summmany udgment on Martha Ford's

clanns 15 inappmpriate.

Tv. CONCLUSION

Tor the foregoing reasons. e Trustee's

Renewed Mouon for Summany Judgment {£CT

No. 493 i« DENIED.

SIGNED this 26¢h day of April, 2022,

1o
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
WACO DIVISION

MARTHA FORD.
Plaintiff,
CASE NO. 6:18-CV-00299-JCM
BANK OF NEW YORK MELLON AS
TRUSTEE FOR CWARS, INC.

ASSET-BACKED CERTIFICATES,
SERIES 2007-2,

T P LS I S S ST ST Sy S AP SV

Defendant.
ORDER

Came before the Court 10 be considerad Plamuff's Motion to Set Aside the Mediaed
Settlemment Agreement {(ECF No. 795 Planuff™s Counsel’s Motion o Withdraw as Attorney
{ECEF No. 830). and Plaintilf's Counsei’s Oral Motion o Withdraw as Attorey made at the
October 21, 2023, hearing in this canse. For the following reasons. these Motions are DENIED.

L BACKGROUXND

This 15 a case about a litigant who got cold feet after entering to a mediated settlement
agreement and desires a chance 1o renegoiiate. The Court has hield two hearmgs on this matter.
The first was a status conference held on October 31, 2023, The second was a hearing og all
motions currently pending which the Court held on December 11, 2023,

At the first hearing, the Court heard testimony that Ms. Ford was displeased with the
settlement agreement and feli that her attorney. Dan MacLemore, and the mediator. Judge Robernt
Stem. lrad unintentionally pressured or coerced her into entering a settlement agreement that she
did not agrec with after having additional time to review it. Based on these allegations. Mr.
MacLemore orally moved to withdraw as Ms. Ford's attorney. The Court zave the parties

1
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additiona! time fo discuss a potential resolution of the relevant disputes, After those discussions
proved fruittess. the Court directed Plamtiff wo file a written imofion © withdraw or motion o s
aside the sertlement agreement by November 15, 2023,

Plamntifi filed her Motion to Set Aside the Settlewent Agreement on November 13, 2023,
Plainuff then filed a Renewed Morion o Withdraw on November 200 2023, ECF No. 80
Defendant responded to the Motion to Set Aside on November 22. 2023, ECT No. 81, The Court
sel the motions for a hearing on December 11, 2023, At the hearing. the Court heard testimony
from Judge Robert Stem. Plaintift, and Letawna St George (Plaintiff's mother who attended the
mediation). Judge Stem and Plaintiff are the key winesses in resolving this dispute.

Tudge Stem testified that he 15 a retired Texas District Judge who serves as a visiting
wdge in central Texas and as a mediator i1 several ceptral Texas counties including McLennan
County, The Court finds all of Judge Stent’s testnnony credible. Judge Stem also 1esufied that he
mediared this case on Julv 14, 2023, resultmg 1n the mediated settlement agreement ("MSA™) in
dispute. Judge Stem testified that Mr. MacEemore. Plamtiff. and Ms. 81 George attended 1he
mediation in one room and Defendant’s laswver and representative attended n a different room.
He specifically noted that norhing about this mediation was memningfully differeat from typical
mediaiions,

When the Coust asked about Judge Stem’s mediation procedures, Judze Stem testified
that he makes sure the parties have sufficlent tinie to confer with their attornevs o understand the
terms of a MSA, he discusses the terms of the MSA. gives addinonal time for the parties 10 ask
therr attorneys aind Judge Stem questions about terms, and advises the parties at the beginning of
the mediation that any MSA enlered s bindimg and not subject to revocation, Judge Stem also

testified that he had no concerns that Plamntiff did not understand the agreement. that he had no
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competency concerns about Plalmiff, and that he was sanstied that Plaiptiff understoed and
agreed to the terms of the MSA.

The Court then heard testimony from Plawnfl. Plamntff testfied that the MSA was
eptered under undue stress and pressure whicl started the moment she arrived at the mediation.
She testified that Judge Stem introduced his wife o Plainuff. ;odoe Stem’s wite then left to shop
while Judge Stem mediated this case. Plantiff 1esufied that during the medintion she was verv
concerped about Judge Sten’s wife because of the record setting sumimer beat and that this
caused her to experienice severe stress and pressure. Plamtft also fesiified that Mr. MacLemore
knew Plaintiff could not tlunk straight under severe stress and pressure,

Nowerheless, Plamnuit! testified that no one infentionally threatened or coerced ber mto
cutering the MSA, She also tesufied that no one made any promises to ber outside of the MSA.
Plainuff testified that she was told that this was the best deal she was going to get. Plainift
clarifred that itemns two and six of the MSA confused her because she thought that she had three
davs 1o revoke any agreement reached. Finallv. and most nupoertantly. Plaintif) rerterated that
neither Judge Siem nor Mr. MacLemore imentionally coerced or pressured her into entering the
agreement.

IL. DISCUSSION

Plaintiff requests this Cowrt to set aside the MSA on the grounds that (1) she felt
pressured by Mr. MacLemore and Judge Stem to enter utte the agreemett which she believes
was a bad deal. (2 she believed she had three days 1o withdraw from the sertlement agreement.
and {3) she did not understand the settlement agreement and it was pot adequately explained to
Ber. PL7s Mot Setl Aside at 2—4. Defendant argues that none of these arguments provides a legal

hasis for the Court to set aside the MSA.

T3
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A, Plaintiff has failed to establish the affirmative defense of duress,

Plamuff argues that the MSA should be set aside because she entered i uader pressure,
duress. and coercion. PL's Motion to Set Aside at 1-2. Defendant argues that Plamtft has failed
to establish legal duress or coercion sufficient to set aside the MSA. Defl’s Resp. at 9.

Cowts have linuted diseretion o set aside mediated settlememt agreemens. Bedl v
Schevnavefer, 20 F.Ad 4470449 (5th Cor. 1994y, In Texas. duress is an aftinnative defense that
must be proved by the panty seeking 10 avoid the contract. F.DLLC v Blire, 76 F. Supp. 2d 736.
TI9N.D. Tex. 1999) icitations omitted). To prove the affirmative defense of duress or undus
nfluence, a plaintiff must prove that (1} there is a threat 1o do some ac) which the pany
threatening has no legal nght to do, (2) there must be some illegal exaction or seme fraud or
deception. and (3) the restraznt must be unnunent and such as to destroy free agency withow
present means of protection, Lee v Hre, 631 F.2d 11710 1178 (5th Cir. 1980y ciing Tower
Contracting Co., fic . of Tex. v, Bruden Bros., Inc.. 382 S3W.2d 230, 335 (Tex. Civ. App. Dallas
19720 writ ref. n. . 2.x The plamuff must also demeonstraie that the “persuasion. entreaty,
importunity. argtunent. intercession, and solicitation” were so strong us 10 ‘subvert and
overthrow the will of the person to wham they are disected.™ ff citing DeGrassi v DeGiossi.
S33 S.W.2d 81. 85 i Tex. Civ. App. Amarillo 1976, wiit ref. nre.). Finally, “emotional strain and
negotintion pressuses are noi by themselves enough w evercome the will of the party 1o a
contraci.” I Especiallv where there 1s no evidence that the emotional strain and negotiation
pressures “resulted from threats. illegal exaction, fraud or deception.” Id

Here, Plamnnff has undoubtedly produced evidence showing that she suffersd from
emotonal strain and negotiation pressures which affected her greathv. Bm Plainulf was

abundantly clear that neither Judge Stem nor Mi. MacLemore made any threats or intentionally
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o
b

coerced or pressured lier. The only evidence Plaintiff produced that could be construed as 2
threat was being told that the MSA was the best deal Plaintitf was going to ger. But statements
such as those, unsupported by anyv atlegation or evidence thas it was mtended as a threat or

ntentiona! eoercion. cannoi establish duress and ceercion by themselves, The Court also notes

that Plaintff siened the MSA which expressly staes that. “Each party to this agresment has
eptered nio this settlement agreement freely and voluntarily, and withour any duress. .. . {Elach
party Lias fally read and understand [sic] the attached agreemenm.” ECF No.o 81-2 at 2
Accordinglv. Plaintiff has failed 1o canry her burden of establishing the affirmative defense of
coercion or duress,

The Cowrt also npotes that even if Plainuff's testimony were cnough to prove undue
influence and duress by Judge Stem or Mr. MacLemore, the settlerent agreement would still be
enforceable. To set aside a contract based on duress. “Uie duress must come from the other party

to the contract.” “not the claimant’s attomey.” Kosowska v, Kian, 929 S W.2d 305, 308 {Tex.
App.——San Antonio 1996, writ denied). Here, Mr. McKleroy. counsel of record for Defendant.
testilled by declaration that, “{He] never saw {Plaintiff] or her mother during the mediation. At
0o titne durning the mediation did [hel or anyone acting on [Defendant’s} bebalf see. speak to or
conmpunicate in any way with Ms. Ford and or her mother.” McKleroy Decl. (ECF No. St-1) at
* 2, The onlv potential wrongdoing Plamtft identified on Defendant’s part was a conclusory
allegation that Defendant retained uew counsel as part of the bast-and-switeh tactics Defendant
Lias allegedly emploved throughout Litigation. Even if that is true. it does not amonm to duress or
coercion. Accordingly. Plamtiff has failed 1o establish the affinmatve defense of duress o

COCECTION.

¥
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B. Plaintiff’s mistake of law is not a legal basis for invalidating the MSA,

Plaimift also argues that the Court should ser aside the MSA hecause it was ler
understanding that she. as a consumer had three davs 1o wihdraw from the settlement
agreenent” under § G01.052 of the Texas Busmess and Commerce Code. PL™s Mot. Set Aside al
2. She clauns she did not know that the stamte did not apply 1o mediated setilement agreements
and that “had she known this was the case. she wonld pot have executed the MSA” I
Defendant argues thal. even if thas is 1rue. the MSA cannot be set aside because of Plainufl™s
misiake of the law, Def.’s Resp, ai 6.

“Generally. a contract canuot be avoided for a mistake of law.” Jis re Berris, 97 B.R. 344,
348 (Bankr. W.D. Tex. 19893 citing Usserv v Hollebeke, 391 S W.2d 397 (Tex. Civ. App.—El
Paso 1965, writ rel. n.r.e.), "Al persons of sound mind are presumed 10 know the law,” fd citing
Roberts v. Lucas. 388 SW.2d 764 (Tex. Civ. App—Tvler 1963y Accordingly. Plamnufl is
presumed to know the Jaw and the MSA cannot be avorded because of her misiake of i

C. Plaintifl"s confusion expressed after entering the MSA is not a basis to avoid the

MSA.

Plainuff also argues that ~she did not understand the MSA and that the MSA was not
explained 1o her before she signed 17 PL’s Mot. Set Aside at 2. The Couwrt first notes that the
testimeny from the hearing establishes that Judge Stem and Mr. MacLeniore explamed the MSA
to Plawnuff. Judge Ssem provided Plaintiff with time to discuss the MSA's terms with My,
MacLemore, Judge Stem gave PlamnniY the opportunity to ask him guestions about the MSA, and
that Judge Stemn had ne concerns that Plaintift did not understand the MSA.

Absent “fraud. misrepresemation, or decett, a party #s hound by the terms of 1he contract

he signed. regardiess of whether he read it or thought it had different terms.” i re MeKinmer.

6
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167 S.W.Ad 833, 833 (Tex. 2003} feitations onutted ). As discussed ahove, Plamnuff maintains

that no one mtentionally coerced hey or comnutted fravd. Plainuff is. therefore. bound by the

terms of the MSA even though she was confused about whether the agreement was revocable.
m. CONCLUSION

For the reasons discussed above. Plamtift™s Motion to Set Aside the Mediated Settiement
Agreement (ECF No. 79) is DENIED. The Court holds that the Mediated Seltlement Agreement
is enforceable. Since the Mediated Setifement Agreement expressly provides that, “The
undersigned parties to this Mediated Settlement Agreement have agreed to fully compronsise and
settle all claims and controversies between the Parties.” this Order constitutes a final judginent.
See GeoSonthery Energy Corp. v Chesapeale Operaring, Ine.. 240 F.3d 388, 391 (3th Cu.
20011 (holding that decisions are final when they end the litigation on the merits and leave
nothing for the court tw do but execute the judgment).

Since the Court’s Order denying Plaintitt™s Motion to Set Aside the Mediated Settlement
Agreement is a {inal judgment. Plaintiff s Renewed Motion 1w Withdraw is DENIED as meot.
The Clerk of e Court 1 hereby DIRECTED to close this case.

IT IS SO ORDERED.

SIGNED this 19th day of December 2023,

S MAGISTRATE JUDGE

7
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0k o S I . L SR Wi A
Filed 4/25/2018 10:22 AM !
Joanna Staton, District Clert

Oistrict Counl - Bell County, TX
OHIGI "AL by Melisss Watacs , Deputy i

CAUSE NO. 298331-B

IN RE: ORDER FOR FORECLOSURE
CONCERNING 141 MIGHTY OAK LN,
KILLEEN, TX 76542-5681 UNDER TEX.
R. CIV.PROC. 736

IN THE DISTRICT COURT

- 1

PETITIONER:

THE BANK OF NEW YORK MELLON
AS TRUSTEE FOR CWABS, INC.
ASSET-BACKED CERTIFICATES,
SERIES 2007-2

BELL COUNTY, TEXAS

RESPONDENT(S):

0N L LD DD U D S0P U LP L U U

ROLANDO FORD, MARTHA J FORD 146TH DISTRICT COURT

W RDER ALLOWING FORECLO

), On this day, the Court considered Petitioner’s motion for a order granting its
application for an expedited order under Rule 736, Petitioner’s application complies with
the requirements of Texas Rule of Civil Procedure 736.1.

2. The name and last known address of each Respondent subject to this order is Rolando
Ford, whose last known address is 141 Mighty Ok Lo, Killeen, TX 76542-3681. Each
Respondent was properly served with the citation, but nope filed a response within the
time required by law. The return of service for each Respondent has been on file with the
court for at least ten days. ‘

KN The property that is the subject of this foreclosure proceeding is commonly known as 141
Mighty Oak Ln, Killeen, TX 76542-5681 with the following legal description;

LOT FOURTEEN (14), BLOCK TWO (2), TANGLEWOOD ESTATES
ADDITION, PART III, A SUBDIVISION IN BELL COUNTY, TEXAS,

ACCORDING TO THE MAP OR PLAT OF RECORD N CABINET A,
SLIDE 24-B, PLAT RECORDS OF BELL COUNTY, TEXAS.

DEFAULT ORDER ALLOWING FORBCLOSURE PAGE1OF2 95504673

Ry
146TH DISTRICT COURT 4/25/2018 AN
BELL COUNTY, TEXAS

APPRER
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The lien 10 be foreclosed is indexed or recorded at Instrument Number: 2007-00004195
and recorded in the real property records of Bell County, Texas.

The material facts establishing Respondent’s default are alleged in Petitioner’s
application and the supporting affidavit. Those facts are adopted by the court and
incorporaled by reference in this order.

Based on the affidavit of Petitioner, no Respondent subject to this order is protecied from
foreclosure by the Servicemembers Civil Relief Act, 50 US.C. App. § 501 et seq.
Therefore, the Court grants Petitioner’s motion for a dgfage order under Texas Rules of
Civi! Procedure 736.7 and 736.8. Petitioner may procoed with foreclosure of the property
described above in accordance with applicable Jaw and the loan agreement, contract, or
lien sought to be foreclosed

This order is not subject to a mnotion for rchearing, a new trial, a bill of review, or an
appeal, Any challenge to this order must be made in a separate, original proceeding filed

in accordance with Texas Rule of Civil Procedure 736.11.

SIGNED this [ Phday of I ub.ai __0]b

DEFAULT ORDER ALLOWING FORECLOSURE PAGE20F2 95504673

APRIED
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