
App. No. 25A____ 
________________________________ 

In the Supreme Court of the United States 
________________________________ 

UNITED STATES OF AMERICA EX REL. ROSEMARY MORGAN-LEE, 
Petitioner, 

v. 
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To the Honorable Justice Jackson, as Circuit Justice for the First Circuit: 

Pursuant to 28 U.S.C. § 2101(c) and Supreme Court Rules 13.5, 22, and 30, petitioner 

Rosemary Morgan-Lee respectfully requests that the time to file a petition for a writ of 

certiorari in this case be extended to and including October 10, 2025. The United States Court 

of Appeals for the First Circuit issued its opinion in this case on February 24, 2025 (App.,  

infra at 1a). On May 14, 2025, the First Circuit entered an order denying Morgan-Lee’s 

petition for rehearing and petition for rehearing en banc (App. at 13a). Absent an extension, 

the petition for a writ of certiorari would be due on August 12, 2025. Petitioner is filing this 

application more than ten days before that date. See Sup. Ct. R. 13.5. This Court has 

jurisdiction under 28 U.S.C. § 1254 to review this case.   

BACKGROUND	

This case presents a conflict between the circuits over a legal doctrine created by 

judges in some circuits who impose a heightened notice requirement on a certain class of 

employees under the anti-retaliation provision of the False Claims Act, 31 U.S.C. § 3730(h). 
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Those courts require employees who have responsibility to ensure compliance with federal 

regulations governing submission of bills to the Government to exceed their job duties and 

put the employer on notice of a distinct possibility of an action under the False Claims Act 

before they gain protection from retaliation.  The judge-made heightened burden 

requirement was not based on the text of the statute, and it was formed before Congress 

amended the False Claims Act in 2009 and 2010 to expand the scope of protection beyond 

those employees who contemplate litigation and to include protection of those employees 

who engage in efforts to stop the submission of a false claim.  

The First Circuit sides with the Tenth Circuit, and it imposes the heightened notice 

requirement even after the congressional amendments. See	App., 7a-9a; United	States	ex	rel.	

Reed	v.	KeyPoint	Gov't	Sols., 923 F.3d 729, 767 (10th Cir. 2019). In direct conflict, several 

circuits – including the Fourth Circuit, which first invented the doctrine – have concluded the 

heightened notice requirement cannot survive the False Claims Act amendments. See	United	

States	ex	rel.	Grant	v.	United	Airlines	Inc., 912 F.3d 190, 200-01 (4th Cir. 2018); Singletary	v.	

Howard	Univ., 939 F.3d 287, 296 (D.C. Cir. 2019); Mooney	v.	Fife, 118 F.4th 1081, 1096 (9th 

Cir. 2024). One panel concluded it would be “nonsensical” to continue to apply the doctrine 

to employees who engage in efforts to stop a violation under the amended statute. See	

Carlson	v.	DynCorp	Int’	LLC, 657 F. App’x 168, 171 (4th Cir. 2016).  

This Court has never endorsed the judicial doctrine imposing a heightened notice 

requirement on compliance employees. Because the circuits which continue to apply the 

judicial doctrine say they are bound by their prior precedents, the Court’s review of the 

doctrine and the entrenched circuit-split appears to be the only way to harmonize circuit law 

consistent with Congress’s statutory changes to the False Claims Act. 
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In this case, judgment was entered for the employer and against the employee 

because of the First Circuit’s adherence to the judge-made restriction on the scope of 

protection under § 3730(h). Petitioner Rosemary Morgan-Lee was a relator in the successful 

underlying qui	tam	action against the Whittier Health Network, Inc., wherein she alleged that 

Whittier had submitted false claims to Medicare based on therapy services provided by 

Morgan-Lee’s employer, Therapy Resources Management, Inc. (“TRM”). As a result of 

Morgan-Lee’s legal action, the Government recovered $2.5 million in false Medicare billing. 

Years before she initiated her action under the False Claims Act, and months before she 

expressly put her employer on notice that she was protected under whistleblower statutes, 

Morgan-Lee tried to convince her manager – President and CEO of the company – to comply 

with Medicare billing regulations and to stop TRM’s creation of false and fraudulent billing.  

In her retaliation claim against TRM, Morgan-Lee contended that she was protected 

from retaliation by § 3730(h) due to her efforts to stop TRM from creating improper 

Medicare billing records that were inconsistent with federal regulations. The district court, 

however, applied the heightened notice requirement on Morgan-Lee, as created in the First 

Circuit by the decision in Maturi	v.	McLaughlin	Rsch.	Corp., 413 F.3d 166 (1st Cir. 2005). It 

was this judge-made rule that led the jury in Morgan-Lee’s first trial to ask a nonsensical 

question to the trial judge: how it should draw the “line between Rosemary performing her 

duties as auditor (e.g., raising billing inconsistencies —> management) and whistleblowing.” 

After the 2009/2010 amendments to the False Claims Act, there simply is no daylight 

between trying to get the employer to stop billing Medicare inconsistent with the Medicare 

billing regulations and protected whistleblowing activity. Adhering to the First Circuit rule 

in Maturi, the trial court refused to correct its instruction, and the jury deadlocked. 
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In the subsequent bench trial of Morgan-Lee’s retaliation claim, the district court 

judge continued to be bound by the doctrine created by the First Circuit in Maturi. The 

district court judge concluded that there was “no question” TRM knew about Morgan-Lee’s 

efforts to identify and remedy billing failures at TRM, and that TRM knew such billing failures 

could lead to the submission of false or fraudulent claims for Medicare reimbursement. 

Applying Maturi,	however, the district court held that, because Morgan-Lee’s ordinary job 

responsibilities included conducting audits and reporting potential fraud, Morgan-Lee did 

not put the employer on notice of protected activity until she later asserted whistleblower 

activity. As a result of the timing and sequence of when Morgan-Lee exceeded her job duties, 

the district court concluded that Morgan-Lee could not prove her termination was “because 

of” protected activity under the False Claims Act. 

After judgment was entered against Morgan-Lee on her retaliation claim, Petitioner 

appealed to the First Circuit, and the court of appeals affirmed. Relying on its decision in 

Maturi, the court of appeals held that the Judicial doctrine created in Maturi	survived the 

amendments to the False Claims Act. See App. at 7 (“it is clear that the 2009 FCA amendments 

did not alter Maturi”). The First Circuit stated that “2009 FCA amendments did not undercut 

[the] holding and reasoning” of its pre-amendment decision in Maturi. App. at 8. The court 

reasoned that the judicial doctrine “endures,” and that “Maturi's heightened burden on 

employees who oversee government billing or payments is all the more critical, as the 

expanded scope of protected activity only renders more obscure to employers which of these 

employees' actions go beyond regular duties and ‘pertain to violations of the FCA.’” Id. 

The First Circuit expressly decided to follow the opinion of the Tenth Circuit in Reed, 

and it rejected the opinion of the Ninth Circuit in Fife. App. at 8 & n.6. The decision further 
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entrenches the circuit split over the judicial doctrine and conflicts with court decisions that 

protected activity is now untethered from lawsuits under the Act. See	Grant,	912 F.3d at 201; 

Singletary., 939 F.3d at 296; Trump	v.	Fairfax	Cnty.	Sch.	Bd., 2022 LEXIS 110 *24 (VA. Cir. Aug. 

18, 2022) (“As is readily evident from the 2009 and 2010 statutory amendments, as well as 

the cases previously reviewed, after those amendments, it was no longer a requirement that 

an employee put his employer on notice that ‘an FCA action is a reasonable possibility”); 

Manfield	v.	Alutiiq	Int'l	Solutions,	Inc., 851 F. Supp. 2d 196, 204 (D. Me. 2012) (“Since a plaintiff 

now engages in protected conduct whenever he engages in an effort to stop an FCA violation, 

the act of internal reporting itself suffices as both the effort to stop the FCA violation and the 

notice to the employer”); Swanson	v.	Battery	Park	City	Auth., 2016 U.S. Dist. LEXIS 74570, at 

*14-15 (S.D.N.Y. June 8, 2016) (“decisions propounding the heightened standard ‘were 

concerned with ensuring that the employer was on notice of an employee’s intentions of 

bringing or assisting in an FCA action,’ while the 2009 amendments broadened the scope of 

the FCA’s whistleblower provision to protect against retaliation in cases where ‘the 

employee was engaged in efforts to stop an FCA violation, even if the employee’s actions 

were not necessarily in furtherance of an FCA claim’”); United	States	ex	rel.	Feaster	v.	Dopps	

Chiropractic	Clinic,	LLC, 2015 U.S. Dist. LEXIS 150321, at *27 (D. Kan. Nov. 5, 2015) (“what 

constituted notice of activity protected under § 3730(h)’s prior version no longer precisely 

controls what constitutes notice of activity newly protected under the current § 3730(h)”); 

United	 States	 ex	 rel.	Lee	 v.	N.	Adult	Daily	Health	Care	Ctr., 205 F. Supp. 3d 276, 298-299 

(E.D.N.Y. 2016) (“the proposition in Yesudian that ‘grumbling to the employer about . . . 

regulatory violations . . . does not constitute protected activity,’ [] appears to no longer be 

valid”). 
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This application followed.  

REASONS	FOR	GRANTING	AN	EXTENSION	OF	TIME	

The time to file a petition for a writ of certiorari should be extended to October 10, 

2025, for several reasons. 

First, the press of other matters will make preparation of the petition difficult absent 

an extension. In addition to this petition, counsel for petitioner has been managing numerous 

recent and upcoming deadlines. The deadlines include Appellant’s Brief in United	States	ex	

rel.	Morgan‐Lee	v.	Whittier	Health	Network, First Circuit Case No. 25-1139; a reply brief in 

United	States	ex	rel.	Brook	Jackson	v.	Ventavia	Laboratories	and	Pfizer,	Inc., Fifth Circuit Case 

No. 24-40564; oppositions to three motions in Payrovi	v.	Dolby	Laboratories,	Inc.,	et	al. San 

Francisco Superior Court, Case No. CGC-22-598560; summary judgment briefing in United	

States	ex	re.	Harrison	et	al.,	v.	Valley’s	Best	Hospice	Service,	et	al., Central District of California, 

Case No. 2:20-cv-11218-AH-E; and an upcoming trial before an arbitrator in In	 re	Bryan	

Brown	v.	Kaiser	Foundation	Health	Plan, ADRS Case No. 23-4538-RSF; OIA Case No. 18152. 

Additional time is necessary to prepare a thorough and comprehensive petition for this 

Court’s review. 

Second, no prejudice will result from the requested extension. Whether the extension 

is granted or not, the petition will be considered next Term—and, if granted, the case will be 

argued and decided next Term. In the interim, the status quo ante remains intact. Counsel 

for respondent has advised that respondent does not oppose the requested extension. 

Third, the petition is likely to be granted. This case raises an important issue of federal 

law that has divided federal courts and evades the resolution made by Congress in the False 

Claims Act amendments.    
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CONCLUSION 

For the foregoing reasons, the time to file a petition for a writ of certiorari should be 

extended to and including October 10, 2025.  

     Respectfully submitted, 
 
 
     /s/Jeremy L. Friedman                
                     Jeremy L. Friedman 
     Counsel of Record 
     Law Office of Jeremy L. Friedman 
     2801 Sylhowe Road 
     Oakland, CA 94602 
     (510) 530-9060 

jlfried@comcast.net 
 

Dated: August 1, 2025 
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LYNCH, Circuit Judge.  After a four-day bench trial, the 

district court held Rosemary Morgan-Lee had not proven that her 

former employer Therapy Resources Management, LLC ("TRM") had 

discharged her in violation of the whistleblower protections of 

the False Claims Act ("FCA"), 31 U.S.C. § 3730(h), and the Rhode 

Island Whistleblowers' Protection Act ("RIWPA"), R.I. Gen. Laws 

§§ 28-50-1 to -9 (2024).  The court made findings of fact in her 

favor that she had engaged in some protected activity and that TRM 

had general corporate knowledge of her protected activity.  The 

court went on to find, citing Lestage v. Coloplast Corp., 982 F.3d 

37, 46 (1st Cir. 2020), that she had not shown that but for her 

protected conduct she would not have been discharged.   

On appeal, Morgan-Lee argues that the district court 

committed errors of law and that its factual findings were clearly 

erroneous.  Many of her arguments are waived and unpreserved and 

at times mischaracterize the record.  We reject her arguments, all 

of which lack merit, and affirm.  The district court's 

seventy-six-page Memorandum of Findings of Fact and Conclusions of 

Law properly stated and applied the applicable law, and each of 

its findings, including as to her failure to show the requisite 

causation, is well-supported by the record.   

I. 

  Following voluntary dismissal and settlement of most of 

Morgan-Lee's claims against numerous defendants, what remained 
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were only the FCA and RIWPA1 whistleblower-retaliation claims 

against TRM which are the subject of this appeal.2  A 2017 jury 

trial on the retaliation claims resulted in a mistrial after a 

juror refused to answer on being polled.  The district court denied 

Morgan-Lee's Renewed Motion for Judgement as a Matter of Law3 and 

 
1  Although this case was filed in the District of 

Massachusetts, Morgan-Lee was employed by TRM in Rhode Island, and 

thus brought a claim under Rhode Island's whistleblower statute.  

The district court had jurisdiction over that claim under 28 U.S.C. 

§ 1367.  

 
2  Much of the earlier history of this case is not relevant 

to the issues on appeal, so we describe it briefly.  This case 

began as a qui tam action filed on August 19, 2013, against TRM 

and various entities doing business with TRM, alleging that the 

defendants violated the FCA and its Massachusetts and Rhode Island 

analogs by, inter alia, submitting "false and fraudulent claims 

for payment or approval to the United States, [Massachusetts, and 

Rhode Island]."  Morgan-Lee also alleged that "TRM unlawfully 

retaliated against [her] because of her efforts to stop [the] 

[d]efendants from engaging in violations of the [FCA] and the 

[RIWPA]."   

 
3  We do not consider Morgan-Lee's argument that the 

district court's 2017 denial of her Renewed Motion for Judgment as 

a Matter of Law under Federal Rule of Civil Procedure 50 was not 

supported by the evidence.  We lack jurisdiction to consider it 

because "[o]nce the case proceeds to trial, the full record 

developed in court supersedes the record existing at the time of 

the [earlier] motion."  Hisert ex rel. H2H Assocs., LLC v. Haschen, 

980 F.3d 6, 8 (1st Cir. 2020) (first alteration in 

original)(quoting Ortiz v. Jordan, 562 U.S. 180, 184 (2011)); see 

also Dupree v. Younger, 598 U.S. 729, 734 (2023) ("Some 

interlocutory district-court rulings . . . are unreviewable after 

final judgment because they are overcome by later developments in 

the litigation.").  As Morgan-Lee herself stated, "[t]he [b]ench 

[t]rial [u]nearthed the [c]onclusive [r]ecord of [w]hen, and on 

[w]hat [b]asis, [she] was [f]ired," barring her arguments 

challenging the Rule 50 ruling following the earlier jury trial.    
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conducted a bench trial for Morgan-Lee's claims pursuant to a joint 

stipulation.  The district court tried the case over four days, 

during which it heard live testimony or received written testimony 

from ten witnesses and made credibility findings.4  

On November 13, 2023, the district court issued its 

Memorandum.  As to causation, the court applied this standard, 

citing Lestage, 982 F.3d at 46: "Ms. Morgan-Lee can prevail on her 

retaliation claim only if she can demonstrate that, but for her 

FCA-protected activity, she would have kept her job."  The court 

made its factual findings that she "ha[d] not proven by a 

preponderance of the evidence that she was fired because she 

engaged in protected activity."  The district court found 

that she was discharged because of a spate of unapproved 

absences and an outright refusal to provide specifics 

about purported fraudulent activity, even though that 

was her job.  The breakdown of Ms. Morgan-Lee’s 

employment relationship was the culmination of an 

escalating pattern of erratic, confrontational, and 

frequently insubordinate communications by Ms. Morgan-

Lee with superiors and colleagues, rather than the 

product of any retaliatory animus on the part of 

TRM. . . . The evidence show[ed] . . . that the issue 

that ultimately motivated [TRM] to dismiss Ms. Morgan-

Lee was a combination of her repeated unexcused absences 

from work in the weeks preceding her firing and her 

 
4  These witnesses were: plaintiff Morgan-Lee; Armand 

Bergeron, former co-owner of TRM; Uma Rajagopal, former CEO and 

President of TRM; Brian Lewis, former attorney for TRM; Albin 

Moser, former attorney for Morgan-Lee; Brian Pontolilo, former co-

owner of TRM; Allan Feldman, Morgan-Lee's expert witness; Robert 

Scott, former Vice President of Human Resources at TRM; Theresa 

Lewis, former TRM employee; Ronald Diurba, former co-owner of TRM.   
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unwillingness to provide TRM with details of the fraud 

that she claimed to have found.   

II. 

  We read Morgan-Lee's briefs as attempting to make two 

claims of legal error, one about use of Maturi v. McLaughlin 

Research Corp., 413 F.3d 166 (1st Cir. 2005), and the second going 

to causation and burden-shifting.  The Maturi argument, as we 

explain below, is the opposite of what she argued to the district 

court and so is barred by estoppel; in any event it is entirely 

without merit.  The second argument seems to have two components, 

one challenging the district court's causation standard and the 

other its burden-shifting framework, but the argument is unclear.  

The argument fails in its entirety on the merits and at least its 

second component is waived and estopped.  We review properly 

preserved arguments of legal error following bench trials de novo.  

See ST Eng'g Marine, Ltd. v. Thompson, Maccoll & Bass, LLC, 88 

F.4th 27, 32 (1st Cir. 2023).   

Morgan-Lee first argues that the standard for when an 

employer is charged with knowledge that an employee is engaged in 

protected conduct under Maturi, 413 F.3d at 173 (2005), did not 

survive the 2009 amendments to the FCA.5  This is a reversal of 

 
5  She makes the argument although the district court found 

in her favor that she had engaged in protected conduct and TRM had 

general corporate knowledge of this protected conduct under 

Maturi.  
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the position she took in the district court, where she argued that 

the court should apply the Maturi standard.  She is both estopped 

and has waived the argument on appeal.  See Patton v. Johnson, 915 

F.3d 827, 836-37 (1st Cir. 2019) ("We think it self-evident that 

a party cannot invite the trial court to employ one source of 

applicable law and then -- after the trial court has accepted 

h[er] invitation -- try to convince the court of appeals that some 

other source of law would be preferable."); Medina–Rivera v. MVM, 

Inc., 713 F.3d 132, 141 (1st Cir. 2013) ("[T]heories not squarely 

presented below typically cannot be advanced here.").   

  Even had the appellate argument been properly presented, 

it fails.  This court ruled on the 2009 FCA amendments in United 

States ex rel. Booker v. Pfizer, Inc., 847 F.3d 52 (1st Cir. 2017), 

and we held that the amendments did not alter the requirement that 

protected conduct "must pertain to violations of the FCA," see id. 

at 59 n.8.  Under Booker, it is clear the 2009 FCA amendments did 

not alter Maturi.   

Maturi held that "where an employee's job 

responsibilities involve overseeing government billings or 

payments, h[er] burden of proving that h[er] employer was on notice 

that [s]he was engaged in protected conduct should be heightened."  

413 F.3d at 173.  In such cases, an employee "must make it clear 

that h[er] actions go beyond h[er] regular duties" so that 

"employers [are] disciplined for taking adverse action against 
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their employees only when they are aware that the employees were 

engaged in protected conduct."  Id. at 172-73.  The 2009 FCA 

amendments did not undercut this holding and reasoning.  Rather, 

the amendments "clarified that the [anti-retaliation] provision 

covers not only steps in the litigation process . . . but also 

measures . . . which might not be taken in direct furtherance of 

an actual lawsuit."  Booker, 847 F.3d at 59 n.8.  "[T]he amended 

provision maintains the requirement . . . that even those 

activities must pertain to violations of the FCA."  Id.  Given the 

endurance of that nexus requirement, Maturi's heightened burden on 

employees who oversee government billing or payments is all the 

more critical, as the expanded scope of protected activity only 

renders more obscure to employers which of these employees' actions 

go beyond regular duties and "pertain to violations of the FCA."  

See id.  

The Tenth Circuit has similarly held that the rule "that 

compliance employees typically must do more than other employees 

to show that their employer knew of the protected activity" 

"survived the 2009 [FCA] amendment."  United States ex rel. Reed 

v. KeyPoint Gov't Sols., 923 F.3d 729, 767 (10th Cir. 2019).6  It 

explained that even under the 2009 amendments, "a relator's actions 

still must convey a connection to the [False Claims Act]."  Id. 

 
6  We reject Morgan-Lee's argument that we instead adopt 

Mooney v. Fife, 118 F.4th 1081, 1095 (9th Cir. 2024).   
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(alteration in original).  The rationale underlying the rule was 

that "an employer might reasonably presume that when a compliance 

employee reports incidents of fraud she is just doing her job," so 

such an employee must "overcome that presumption by showing that 

she was engaging in protected activity, not just doing her job."  

Id.  The Tenth Circuit held that "nothing about the 2009 amendment 

undercuts th[is] rationale."  Id.  We agree with this reasoning.   

  Morgan-Lee's second assertion of purported legal error 

is unclear but seems to have two components.  She first argues 

inconsistently that the district court was required to apply the 

McDonnell Douglas burden-shifting framework but then argues, 

contrary to McDonnell Douglas, that once she establishes a prima 

facie case the burden of both production and persuasion moves to 

the employer.  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-03 (1973).  We bypass the question of whether the argument was 

made in any clear form to the district court and reject it as 

contrary to our case law.   

We held in Lestage that the McDonnell Douglas framework 

applies to FCA retaliation claims, under which "[o]nce the 

plaintiff makes out a prima facie case, the burden shifts to the 

employer to articulate a non-retaliatory reason for the adverse 

employment action."  982 F.3d at 47.  "This is merely a burden of 

production," id., not of persuasion as Morgan-Lee would have it.  

The district court's decision was entirely consistent with this 

Case: 23-2070     Document: 00118251291     Page: 9      Date Filed: 02/24/2025      Entry ID: 6702218

9a



 

- 10 - 

framework.  The court found, based on TRM's presented evidence, 

that "TRM had multiple legitimate, nonretaliatory reasons to fire 

Ms. Morgan-Lee, and it is more likely than not that one, or some 

combination, of those reasons was the cause of her termination."   

Morgan-Lee next attempts to argue the district court 

erred in using "but-for" causation, but in the district court, she 

urged the use of that standard, so once again she is estopped.  

See Patton, 915 F.3d at 836.  But in any event, she is wrong.  We 

have held that FCA retaliation claims are subject to the but-for 

causation standard.  See Lestage, 982 F.3d at 46 (citing Univ. of 

Tex. Sw. Med. Ctr. v. Nassar, 570 U.S. 338, 352 (2013)).  A 

plaintiff "must establish that his or her protected activity was 

a but-for cause of the alleged adverse action by the employer."  

Nassar, 570 U.S. at 362.   

The majority of our sister circuits agree that but-for 

causation applies to FCA retaliation claims.  See Mooney v. Fife, 

118 F.4th 1081, 1090 (9th Cir. 2024); United States ex rel. Barrick 

v. Parker-Migliorini Int'l, LLC, 79 F.4th 1262, 1277 (10th Cir. 

2023); Nesbitt v. Candler Cnty., 945 F.3d 1355, 1359-60 (11th Cir. 

2020), DiFiore v. CSL Behring, LLC, 879 F.3d 71, 76–78 (3d Cir. 

2018); United States ex rel. King v. Solvay Pharms., Inc., 871 

F.3d 318, 333 (5th Cir. 2017) (per curiam); United States ex rel. 

Cody v. ManTech Int'l, Corp., 746 F. App'x 166, 176-77 (4th Cir. 

2018).   
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The district court correctly applied this standard in 

finding that "Morgan-Lee ha[d] not shown by a preponderance of the 

evidence that her protected activity was a but-for cause of her 

termination." 7   

  The attack on the district court's extensive and 

sensible findings of fact as clear error also fails.  We are not 

free to reject the district court's findings of fact unless, on 

the record as a whole, we form a strong, unyielding belief that a 

mistake has been made.  Richard v. Reg'l Sch. Unit 57, 901 F.3d 

52, 60 (1st Cir. 2018).  In particular, "[w]e have repeatedly said 

that 'in a bench trial, credibility calls are for the trier.'"  

Sawyer Bros., Inc. v. Island Transporter, LLC, 887 F.3d 23, 31 

(1st Cir. 2018) (quoting Carr v. PMS Fishing Corp., 191 F.3d 1, 7 

(1st Cir. 1999)).  Indeed, the court found Morgan-Lee's account of 

key events not credible, that "her perceptions were frequently 

distorted," and that "some of [her] testimony about interactions 

with her colleagues [wa]s unreliable."   

The district court found as fact that there were a number 

of legitimate, non-retaliatory reasons for Morgan-Lee's discharge, 

including that she "repeatedly missed work on minimal notice" and 

 
7  Morgan-Lee's reply brief attempts to suggest Bostock v. 

Clayton County, 590 U.S. 644 (2020), altered the but-for causation 

test.  This argument is both waived because it was not made in the 

opening brief, see BioChemics, Inc. v. AXIS Reins. Co., 924 F.3d 

633, 644 n.8 (1st Cir. 2019), and is incorrect.  Our decision in 

Lestage was published after, and is consistent with, Bostock. 
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"refus[ed] to give details of her claimed findings of impropriety."  

The court found that "the communications to her from [former TRM 

Vice President of Human Resources] Mr. Scott and from TRM's 

attorneys made clear that her unexcused . . . absences were a 

significant issue."  "Mr. Scott credibly testified that Ms. Morgan-

Lee refused to provide him with any specific examples of the 

fraudulent conduct to which she continually referred" and "[i]n 

her own testimony, and in contemporaneous emails, Ms. Morgan-Lee 

acknowledged as much."  Further, the court found that Morgan-Lee's 

"unproductive and disruptive" behavior even before these events 

"would itself have provided a valid, non-retaliatory reason to 

fire her."   

The court's findings of lack of but-for causation, many 

of which were informed by its assessment of the credibility of 

witness testimony, are well-supported.     

We affirm.  Costs are awarded to TRM.   
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ORDER OF COURT 

 

Entered: May 14, 2025 

 

 The petition for rehearing having been denied by the panel of judges who decided the case, 

and the petition for rehearing en banc having been submitted to the active judges of this court and 

a majority of the judges not having voted that the case be heard en banc, it is ordered that the 

petition for rehearing and the petition for rehearing en banc be denied.    

        

By the Court: 

 

       Anastasia Dubrovsky, Clerk 

 

cc:   

Jeffrey A. Newman 

Louise A. Herman 

Jeremy Loren Friedman 

Donald Campbell Lockhart 

Gregg D. Shapiro 

Robert P. Patten 

Genevieve M. Allaire-Johnson 

Charles D. Blackman 

Jeremy Michael Sternberg 

Paul W. Shaw 

Christine Alexandra Abowitz 

Cheryl A. Feeley 

Charles A. Tamuleviz 

Stacie B. Collier 

Jessica Schachter Jewell 

Laura B. Angelini 

Christina L. Lewis 

 

 

 

Case: 23-2070     Document: 00118285614     Page: 2      Date Filed: 05/14/2025      Entry ID: 6721058

14a


	Application for Extension to File Cert Petition corrected 2
	SCOTUS APPENDIX PAGE
	120561_Application Table of Appendices
	120561_Application Appendices A-B
	1 - Appellate Opinion Affirm
	2 - Order Denying Rehearing and en banc




