
IN THE SUPREME COURT OF THE UNITED STATES 
 

_______________ 
 
 

No. 25A_____ 
 
 

FEDERAL BUREAU OF INVESTIGATION, ET AL., APPLICANTS 
 

v. 
 

YASSIR FAZAGA, ET AL. 
 

_______________ 
 
 

APPLICATION FOR AN EXTENSION OF TIME 
WITHIN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
_______________ 

 

Pursuant to Rules 13.5 and 30.2 of the Rules of this Court, 

the Solicitor General, on behalf of the federal applicants, 

respectfully requests a 60-day extension of time, to and including 

October 10, 2025, within which to file a petition for a writ of 

certiorari to review the judgment of the United States Court of 

Appeals for the Ninth Circuit in this case.  The court of appeals 

entered its judgment on December 20, 2024, and denied rehearing en 

banc on May 14, 2025.  Therefore, unless extended, the time within 

which to file a petition for a writ of certiorari will expire on 

August 12, 2025.  The jurisdiction of this Court would be invoked 

under 28 U.S.C. 1254(1).  Copies of the opinion of the court of 

appeals, which is reported at 124 F.4th 637, and the order denying 

rehearing en banc are attached.  App., infra, 1a-34a, 35a-37a. 
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1. This case involves the state-secrets privilege, which 

“prevent[s] disclosure of information [in litigation] when that 

disclosure would harm national security interests.”  United States 

v. Zubaydah, 595 U.S. 195, 204 (2022).  Plaintiffs are three 

members of Muslim communities in Southern California allegedly 

investigated by the FBI in an investigation known as “Operation 

Flex.”  884 F. Supp. 2d 1022, 1028.  Plaintiffs alleged that an 

FBI informant, Craig Monteilh, joined local Muslim communities to 

gather information on their members and that Monteilh’s activities 

and the FBI’s broader investigation constituted a “dragnet” 

targeting Muslims “based on their religion.”  Ibid.  Plaintiffs 

brought religious-discrimination claims against the Federal Bureau 

of Investigation, the FBI Director, and the Director of the FBI’s 

Los Angeles Field Office in their official capacities.  Plaintiffs 

also asserted claims under the Fourth Amendment and the Foreign 

Intelligence Surveillance Act of 1978 (FISA), Pub. L. No. 95-511, 

92 Stat. 1783 (50 U.S.C. 1801 et seq.), challenging the lawfulness 

of the FBI’s surveillance.  884 F. Supp. 2d at 1029.  They sought 

an injunction ordering “the destruction or return of any 

information gathered through Operation Flex.”  Id. at 1034. 

2. a. In 2012, then-Attorney General Eric Holder invoked 

the state-secrets privilege over three categories of information: 

(1) “‘[i]nformation that could tend to confirm or deny whether a 

particular individual was or was not the subject of an FBI 

counterterrorism investigation, including in Operation Flex’”; 
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(2) “‘[i]nformation that could tend to reveal the initial reasons 

(i.e., predicate) for an FBI counterterrorism investigation of a 

particular person’” and any information “‘obtained’” from such an 

investigation or the “‘status and results’” of the investigation; 

and (3) “‘[i]nformation that could tend to reveal whether 

particular sources and methods were used in a counterterrorism 

investigation of a particular subject.’”  884 F. Supp. 2d at 1041 

(citations omitted).  In addition to public declarations in support 

of this invocation from then-Attorney General Holder and an FBI 

official, the government submitted classified declarations ex 

parte and in camera explaining in detail why disclosure of the 

specified information could reasonably be expected to harm the 

national security.  See id. at 1041-1042. 

The government, as relevant here, later moved to dismiss 

plaintiffs’ religious-discrimination claims on the ground that 

litigating them would require disclosure of privileged state-

secrets information -- specifically, whom the government was 

investigating and why.  See 884 F. Supp. 2d at 1039. 

b. The United States District Court for the Central 

District of California agreed that the information was privileged 

and that its disclosure “would significantly compromise national 

security.”  884 F. Supp. 2d at 1042.  The court dismissed virtually 

all of plaintiffs’ claims, including the religious-discrimination 

claims, because further litigation “would certainly require or, at 

the very least, greatly risk disclosure” of privileged 
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information.  Ibid.  The court explained that the government would 

necessarily rely on privileged information to “show[] that 

Defendants’ purported ‘dragnet’ investigations were not 

indiscriminate schemes to target Muslims, but were properly 

predicated and focused.”  Id. at 1046.  Given the presence of 

“fact-intensive questions that necessitate a detailed inquiry into 

the nature, scope, and reasons for the investigations under 

Operation Flex,” id. at 1047, the district court deemed dismissal 

appropriate.  The court further noted that “Operation Flex[] 

involves both privileged and nonprivileged information, which 

cannot be separated as a practical matter,” and that “[t]he effort 

to separate privileged from nonprivileged information -- even with 

the protective procedures available to the [c]ourt -- presents an 

unjustifiable risk of disclosing state secrets.”  Id. at 1048. 

c. After plaintiffs obtained partial final judgment on the 

claims dismissed on state-secrets grounds, the court of appeals 

reversed, holding that FISA’s procedures for ex parte and in camera 

review of certain FISA information, 50 U.S.C. 1806(f), were 

triggered and “displace the common law dismissal remedy created by 

the  * * *  state secrets privilege as applied to electronic 

surveillance within FISA’s purview.”  965 F.3d 1015, 1039-1053.  

Under those statutory procedures, a district court in limited 

circumstances may “review in camera and ex parte the [FISA] 

application, order, and such other materials relating to the 

surveillance” to determine whether the surveillance “was lawfully 
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authorized and conducted.”  50 U.S.C. 1806(f).  The court of 

appeals concluded that Section 1806(f) could be used to adjudicate 

the lawfulness of not only alleged electronic surveillance but 

also the non-electronic surveillance that was the subject of 

plaintiffs’ claims here.  965 F.3d at 1066-1067. 

d. This Court granted certiorari and unanimously reversed, 

holding that Section 1806 “does not displace the state secrets 

privilege.”  595 U.S. 344, 355.  The Court emphasized that while 

Section 1806(f) focuses on “the lawfulness of surveillance,” the 

state-secrets privilege asks “not whether the evidence in question 

was lawfully obtained but whether its disclosure would harm 

national-security interests.”  Id. at 356-357.  The Court also 

stressed that “[t]he procedures used to evaluate assertions of the 

state secrets privilege may also, in some circumstances, be more 

protective of information than the procedures prescribed by 

§ 1806(f).”  Id. at 358.  While “Subsection (f) allows ‘review in 

camera and ex parte’ of materials that are ‘necessary to determine’ 

whether the surveillance was lawful,” the state-secrets privilege 

sometimes “preclude[s] even in camera, ex parte review of the 

relevant evidence.”  Id. at 358-359.  The Court then remanded the 

case without addressing “whether the Government’s evidence is 

privileged or whether the District Court was correct to dismiss 

[plaintiffs]’ claims on the pleadings.”  Id. at 359. 

3. On remand, the court of appeals again reversed the 

district court’s dismissal of plaintiffs’ religious-discrimination 
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claims.  See App., infra, 1a-34a.  The court acknowledged that 

“[t]he national security concerns in this case are serious,” id. 

at 33a, and determined that the government had properly invoked 

the state-secrets privilege, id. at 18a-20a, explaining that 

“disclosure of at least some information within the three 

identified categories” covered by the privilege assertion “would 

seriously harm legitimate national interests,” id. at 20a. 

The court of appeals nevertheless held that dismissal was not 

warranted.  The court concluded that plaintiffs’ claims could 

proceed because, in its view, the government had not shown either 

that the state-secrets privilege would “‘deprive[] the defendant 

of information that would otherwise give [it] a valid defense to 

the claim’” or that “‘litigating the case to a judgment on the 

merits would present an unacceptable risk of disclosing state 

secrets.’”  App., infra, 21a (citations omitted). 

The court of appeals first stated that, when privileged 

information is relevant to a defense, dismissal is “warranted only 

if the privileged information establishes that the defense is 

legally meritorious and would require judgment against the 

plaintiff.”  App., infra, 26a.  The court noted that assessing 

whether a “valid defense” exists is a “factual” inquiry, requiring 

the district court to resolve “potentially disputed issues of 

material fact” by “evaluating each party’s evidence and resolving 

any disputes or inconsistencies.”  Id. at 27a-28a.  The court of 

appeals thus fashioned an “unorthodox” procedure that “melds 
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summary judgment procedures with an expanded, nontransparent 

factfinding role for judges,” id. at 28a, under which the district 

court would “review[] the defendant’s evidence, in camera and ex 

parte to the extent the material is covered by the assertion of 

the state secrets privilege,” and then resolve factual and legal 

questions by weighing the privileged information against evidence 

submitted by the plaintiffs “to prove up a prima facie case and 

refute the defense.”  Id. at 27a. 

Second, the court of appeals rejected the district court’s 

conclusion that “‘litigating the case would present an 

unacceptable risk of disclosing state secrets,’” App., infra, 30a 

(alteration and citation omitted), by invoking “the ex parte and 

in camera proceeding” it had just developed, id. at 31a.  The court 

of appeals also noted the possibilities of issuing “protective 

orders,” “appointing a special master with a security clearance to 

examine the assertedly privileged material,” and allowing “the 

government (or a neutral third party)” to “reformat the most 

sensitive privileged material -- for example by providing the court 

classified documents with targeted redactions.”  Ibid.  The court 

of appeals accordingly reversed the district court’s dismissal of 

plaintiffs’ religious-discrimination claims and remanded for 

further proceedings.  Id. at 33a-34a. 

The court of appeals subsequently denied the government’s 

petition for rehearing en banc.  App., infra, 35a-37a. 
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4. The Solicitor General has not yet determined whether to 

file a petition for a writ of certiorari in this case.  The 

additional time sought in this application is needed to continue 

consultation with the federal applicants and other components of 

the government, and to assess further the legal and practical 

impact of the court’s ruling.  Additional time is also needed, if 

a petition is authorized, to permit its preparation and printing. 

Respectfully submitted. 
  

  D. JOHN SAUER 
    Solicitor General 
  
JULY 2025 
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Yasser AbdelRahim, Plaintiffs-

Appellees,

v.
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of the Federal Bureau of Investiga-
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Federal Bureau of Investigation; Chris-
topher A. Wray, Director of the Fed-
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official capacity; Paul Delacourt, As-
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Stephen Tidwell; Barbara Walls, De-
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Federal Bureau of Investigation; Chris-
topher A. Wray, Director of the Fed-
eral Bureau of Investigation, in his
official capacity; Paul Delacourt, As-

sistant Director in Charge, Federal
Bureau of Investigation’s Los Angeles
Division, in his official capacity; J.
Stephen Tidwell; Barbara Walls; Pat
Rose; Kevin Armstrong; Paul Allen;
United States of America, Defen-
dants-Appellees.

No. 12-56867, No. 12-56874, No. 13-55017

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted June 8,
2023 Seattle, Washington

Filed December 20, 2024

Background:  Three Muslim individuals,
who alleged that Federal Bureau of Inves-
tigation (FBI), based solely on their reli-
gion, conducted surveillance of them as
part of dragnet surveillance program for
counterterrorism investigation, filed puta-
tive class action against United States,
FBI, two FBI leaders in their official ca-
pacities, and five FBI agents in their indi-
vidual capacities, asserting violations of
their federal constitutional and statutory
rights and their rights under California
law, and seeking compensatory and puni-
tive damages against agents and injunctive
relief. The United States District Court for
the Central District of California, Cormac
J. Carney, J., 884 F.Supp.2d 1022, dis-
missed pursuant to state secrets privilege
all claims except claim under Foreign In-
telligence Surveillance Act (FISA), and,
885 F.Supp.2d 978, dismissed FISA claim
against government but denied qualified
immunity to agents on that claim. Parties
appealed. On denial of rehearing en banc,
the Court of Appeals, 965 F.3d 1015, af-
firmed in part, reversed in part, and re-
manded. Certiorari was granted. The Su-
preme Court, 595 U.S. 344, 142 S.Ct. 1051,
reversed and remanded, determining that
FISA did not displace state secrets privi-
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lege and its dismissal remedy with respect
to electronic surveillance.

Holdings:  The Court of Appeals, Berzon,
Circuit Judge, held that:

(1) special factor concerning national secu-
rity precluded court from extending Bi-
vens damages remedy to new context
of First Amendment religion claims
and equal protection claim;

(2) special factor concerning national secu-
rity precluded court from extending Bi-
vens to new context for Fourth Amend-
ment claims;

(3) Attorney General’s invocation of state
secrets evidentiary privilege satisfied
requirement of providing sufficient de-
tail for court;

(4) exceptional circumstance, warranting
dismissal at pleading stage rather than
evidentiary exclusion as remedy when
state secrets evidentiary privilege is
applicable and its assertion by govern-
ment deprives it of information that
would otherwise support a valid de-
fense to a plaintiff’s claim, applies only
if the privileged information estab-
lishes that the defense is legally meri-
torious and would require judgment
against the plaintiff;

(5) for exceptional circumstance when priv-
ileged information establishes legally
meritorious defense, both sides must be
given opportunity to offer evidence sup-
porting their positions concerning
whether proffered defense is valid; and

(6) district court failed to consider all po-
tential measures to protect state se-
crets before dismissing based on ex-
ceptional circumstance that privileged
information was inseparable from non-
privileged information.

Remaining Bivens claims dismissed; dis-
missal of religion claims reversed, and re-
manded, along with FISA claims and

Fourth Amendment claims for injunctive
relief.

1. Constitutional Law O2503(2)

In all but the most unusual circum-
stances, prescribing a cause of action for
damages against federal officials for al-
leged violations of the United States Con-
stitution is a job for Congress, not the
courts.

2. Constitutional Law O2503(2)

Any rational reason (even one) to
think that Congress is better suited to
weigh the costs and benefits of allowing a
damages action precludes a Bivens claim
against federal officials for a violation of
the United States Constitution.

3. United States O1459

Claims brought by three Muslim indi-
viduals under First Amendment’s Religion
Clauses and for federal equal protection
violation arose from context that was
meaningfully different from the three
cases in which Supreme Court had im-
plied Bivens action for damages against
federal officials for violations of federal
constitutional rights, as first step in two-
step inquiry for evaluating whether Bi-
vens should be extended to claims alleg-
ing that Federal Bureau of Investigation
(FBI) agents, based solely on individuals’
religion, conducted surveillance of them
as part of dragnet surveillance program
for counterterrorism investigation; Su-
preme Court had never held that Bivens
extended to First Amendment claims, and
compared to case in which Bivens remedy
for equal protection violation had been
recognized, individuals’ case involved new
category of defendants and distinct legal
mandates to investigate threats to nation-
al security.  U.S. Const. Amends. 1, 5; 50
U.S.C.A. § 401 et seq.
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4. United States O1451
A case presents a new Bivens context,

as first step in two-step inquiry for evalu-
ating whether a court should imply a cause
of action against federal officials for dam-
ages for violations of federal constitutional
rights, when it is different in a meaningful
way from previous Bivens cases decided
by the Supreme Court—for example, if it
involves a new category of defendants or if
the statutory or other legal mandate under
which the official was operating differs.

5. Constitutional Law O2512
 United States O1459

Special factor concerning national se-
curity precluded court from extending Bi-
vens damages remedy to new context of
claims brought against Federal Bureau of
Investigation (FBI) agents by three Mus-
lim individuals, for violations of First
Amendment’s Religion Clauses and for
federal equal protection violations, on alle-
gations that based solely on individuals’
religion, agents conducted surveillance of
them as part of dragnet surveillance pro-
gram for counterterrorism investigation;
FBI’s counterterrorism operations were
major element of government’s whole re-
sponse to terrorist attacks of September
11, 2001, so extending Bivens necessarily
would require court to inquire into sensi-
tive issues of national security, which
would raise concerns for separation of
powers by trenching on matters committed
to other branches.  U.S. Const. Amends. 1,
5.

6. United States O1459
A Bivens cause of action against fed-

eral officials, for damages for violations of
federal constitutional rights, may not lie
where national security is at issue.

7. United States O1451
In determining whether to extend to

new contexts the Bivens damages remedy
against federal officials for federal consti-

tutional violations, courts recognize that
fear of personal monetary liability and ha-
rassing litigation may unduly inhibit offi-
cials in the discharge of their duties.

8. Constitutional Law O2512

 United States O1459

Claims brought by three Muslim indi-
viduals under Fourth Amendment arose
from context that was meaningfully differ-
ent from the three cases in which Su-
preme Court had implied a Bivens action
for damages against federal officials for
violations of federal constitutional rights,
as first step in two-step inquiry for evalu-
ating whether individuals could bring Bi-
vens claims against Federal Bureau of In-
vestigation (FBI) agents, alleging that
based solely on individuals’ religion,
agents conducted surveillance of them as
part of dragnet surveillance program for
counterterrorism investigation; Bivens in-
volved allegedly unconstitutional arrest
and physical search of a plaintiff’s home,
and individuals’ case, but not the Fourth
Amendment case, posed significant risk of
disruptive intrusion by Judiciary into func-
tioning of other branches with respect to
counterterrorism strategies.  U.S. Const.
Amend. 4.

9. United States O1451

A court’s understanding of a new con-
text for a Bivens claim is broad, as first
step in two-step inquiry for evaluating
whether a court should imply a cause of
action against federal officials for damages
for violations of federal constitutional
rights, and a claim may arise in a new
context even if it is based on the same
constitutional provision as a claim in a case
in which a Bivens damages remedy was
previously recognized.

10. United States O1459

Special factor concerning national se-
curity precluded court from extending

3a
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Bivens damages remedy to new context
for Fourth Amendment claims brought
against Federal Bureau of Investigation
(FBI) agents by three Muslim individu-
als, on allegations that based solely on
individuals’ religion, agents conducted
surveillance of them as part of dragnet
surveillance program for counterterror-
ism investigation; Bivens remedy against
FBI agents could have systemwide con-
sequences for FBI’s execution of its
mandate to protect United States against
terrorist attacks, effects of expanding Bi-
vens were uncertain, and alternative re-
medial structure existed, i.e., claim under
Foreign Intelligence Surveillance Act
(FISA).  U.S. Const. Amend. 4; Foreign
Intelligence Surveillance Act of 1978
§ 110, 50 U.S.C.A. § 1810.

11. Privileged Communications and
Confidentiality O360

The state secrets privilege against
court-ordered disclosure of secret informa-
tion about military, intelligence, and diplo-
matic efforts arises from the sometimes-
compelling necessity of governmental se-
crecy to protect national security.

12. Privileged Communications and
Confidentiality O360

The state secrets privilege forbids
courts to adjudicate claims directly prem-
ised on state secrets, and this unique and
categorical bar applies only where the very
subject matter of the action is itself a
matter of state secret.

13. Federal Civil Procedure O1741.5
If the very subject matter of the ac-

tion is itself a matter of state secret, so
that the state secrets privilege categorical-
ly forbids courts to adjudicate the claims,
the result is always dismissal.

14. Privileged Communications and
Confidentiality O360

The state secrets privilege, as cate-
gorical bar to courts adjudicating claims

directly premised on state secrets, is root-
ed in the plaintiff’s choice to participate in
a matter involving a state secret, the se-
cret nature of which precludes judicial re-
view of ensuing disputes.

15. Privileged Communications and
Confidentiality O360

Under the evidentiary version of the
state secrets privilege, the privilege ordi-
narily requires only that a court apply
evidentiary rules, so the privileged infor-
mation is excluded, and the trial goes on
without it.

16. Federal Courts O3599(1)

The interpretation and application of
the state secrets evidentiary privilege is
reviewed de novo.

17. Federal Courts O3599(1)

A district court’s underlying factual
findings regarding the state secrets evi-
dentiary privilege are reviewed for clear
error.

18. Privileged Communications and
Confidentiality O360

Proper invocation of the state secrets
evidentiary privilege by the federal gov-
ernment requires a formal claim by the
head of the department which has control
over the matter, after actual personal con-
sideration by that officer.

19. Privileged Communications and
Confidentiality O360

To ensure that the state secrets evi-
dentiary privilege is invoked no more often
or extensively than necessary, invocation
by the head of the federal governmental
department that has control over the mat-
ter must be serious and considered and
must reflect the department head’s per-
sonal judgment.

4a
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20. Privileged Communications and
Confidentiality O360

Invocation of the state secrets eviden-
tiary privilege by the head of the federal
governmental department that has control
over the matter must include sufficient
detail for the court to make an indepen-
dent determination of the validity of the
invocation and the scope of the evidence
subject to the privilege.

21. Privileged Communications and
Confidentiality O360

Invocation of state secrets evidentiary
privilege satisfied requirement of provid-
ing sufficient detail for court to make inde-
pendent determination of validity of invo-
cation and scope of evidence subject to
privilege, in action by three Muslim indi-
viduals who alleged that Federal Bureau of
Investigation (FBI), based solely on indi-
viduals’ religion, conducted surveillance of
them as part of dragnet surveillance pro-
gram for counterterrorism, violating their
rights under First Amendment’s Religion
Clauses, equal protection component of
Due Process Clause, Privacy Act, and Reli-
gious Freedom Restoration Act (RFRA);
Attorney General publicly asserted privi-
lege, based on his personal consideration,
for three categories of information that
could reasonably be expected to cause sig-
nificant harm to national security if dis-
closed.  U.S. Const. Amends. 1, 5; 5 U.S.C.
§ 552a; 42 U.S.C.A. § 2000bb–1.

22. Privileged Communications and
Confidentiality O360

While Attorney General, in invoking
state secrets evidentiary privilege, de-
clared that he had considered ‘‘the matter’’
rather than declaring that he had reviewed
the underlying source material, he suffi-
ciently declared that the invocation re-
flected his actual personal consideration, in
action by three Muslim individuals who
alleged that Federal Bureau of Investiga-

tion (FBI), based solely on individuals’ reli-
gion, conducted surveillance of them as
part of dragnet surveillance program for
counterterrorism, violating their rights un-
der Establishment and Free Exercise
Clauses, equal protection component of
Due Process Clause, Privacy Act, and Reli-
gious Freedom Restoration Act (RFRA).
U.S. Const. Amends. 1, 5; 5 U.S.C. § 552a;
42 U.S.C.A. § 2000bb–1.

23. Privileged Communications and
Confidentiality O360

To invoke the state secrets evidentia-
ry privilege, the head of a federal govern-
mental department is required only to
have given actual personal consideration of
the matter, and need not have reviewed
every piece of information.

24. Privileged Communications and
Confidentiality O360

Once the head of a federal govern-
mental department, who invokes the state
secrets evidentiary privilege, has ade-
quately identified categories of privileged
information, she cannot reasonably be ex-
pected personally to explain why each item
responsive to a discovery request affects
the national interest.

25. Privileged Communications and
Confidentiality O360

A court will sustain an assertion of the
state secrets evidentiary privilege if it de-
termines, from all the circumstances of the
case, that there is a reasonable danger
that compulsion of the evidence will expose
matters which, in the interest of national
security, should not be divulged.

26. Privileged Communications and
Confidentiality O360

When the state secrets evidentiary
privilege is asserted, in camera review is
not always required, but sufficient detail
must be provided, for the court to make a
meaningful examination.

5a
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27. Privileged Communications and
Confidentiality O360

While three Muslim individuals, as
plaintiffs, did not dispute that categories of
information identified by Attorney Gener-
al, when invoking state secrets evidentiary
privilege, encompassed at least some privi-
leged information, court was required to
make independent determination of wheth-
er the information was privileged and to
assure itself that appropriate balance was
struck between protecting national securi-
ty matters and preserving open court sys-
tem, in action alleging that Federal Bu-
reau of Investigation (FBI), based solely
on individuals’ religion, conducted surveil-
lance of them as part of dragnet surveil-
lance program for counterterrorism, violat-
ing their rights under First Amendment’s
Religion Clauses, equal protection compo-
nent of Due Process Clause, Privacy Act,
and Religious Freedom Restoration Act
(RFRA).  U.S. Const. Amends. 1, 5; 5
U.S.C. § 552a; 42 U.S.C.A. § 2000bb–1.

28. Privileged Communications and
Confidentiality O360

State secrets evidentiary privilege en-
compassed information pertaining to Fed-
eral Bureau of Investigation (FBI) coun-
terterrorism investigations that could tend
to confirm or deny whether particular per-
son was or was not subject of such investi-
gation, information that could tend to re-
veal initial reasons for investigation of
particular person, information obtained
during course of such investigation, status
and results of such investigation, and in-
formation that could tend to reveal wheth-
er particular sources and methods were
used in investigation, in action by three
Muslim individuals who alleged that FBI,
based solely on individuals’ religion, con-
ducted surveillance of them as part of
dragnet surveillance program for counter-
terrorism, violating their rights under
First Amendment’s Religion Clauses,

equal protection component of Due Pro-
cess Clause, Privacy Act, and Religious
Freedom Restoration Act (RFRA).  U.S.
Const. Amends. 1, 5; 5 U.S.C. § 552a; 42
U.S.C.A. § 2000bb–1.

29. Privileged Communications and
Confidentiality O360

Ordinarily, simply excluding or other-
wise walling off the information that is
privileged under the state secrets eviden-
tiary privilege suffices to protect the state
secrets and the case will proceed accord-
ingly, with no consequences save those
resulting from the loss of evidence.

30. Privileged Communications and
Confidentiality O1

If an evidentiary privilege is applica-
ble, the opposing party remains free to
seek nonprivileged evidence or to go for-
ward based on accessible information.

31. Federal Civil Procedure O1741.5
A plaintiff’s inability to prove the

prima facie elements of her claim with
nonprivileged evidence constitutes an ex-
ceptional circumstance that warrants dis-
missal at pleading stage, rather than just
evidentiary exclusion, when state secrets
evidentiary privilege is applicable.

32. Federal Civil Procedure O1741.5
Deprivation of information, through

state secrets evidentiary privilege, that
would otherwise give a governmental de-
fendant a valid defense to a plaintiff’s
claim constitutes an exceptional circum-
stance that warrants dismissal at pleading
stage rather than just evidentiary exclu-
sion, when state secrets evidentiary privi-
lege is applicable.

33. Federal Civil Procedure O1741.5
Impossibility of proceeding with the

litigation because information privileged
under the state secrets evidentiary privi-
lege is inseparable from nonprivileged in-

6a
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formation that will be necessary to claims
or defenses, so that litigating the case to
judgment on merits would present unac-
ceptable risk of disclosing state secrets,
constitutes an exceptional circumstance
that warrants dismissal at pleading stage
rather than just evidentiary exclusion,
when state secrets evidentiary privilege is
applicable.

34. Federal Civil Procedure O1741.5
Outright dismissal at pleading stage,

as remedy when state secrets privilege is
applicable and the entire subject matter of
a case is a state secret or the case cannot
be litigated without unacceptable risk of
disclosing privileged material, is not a rem-
edy provided by rule or statute, and in-
stead is a remedy that is entirely a matter
of federal common law.

35. Federal Courts O3218, 3733
Court of Appeals, on remand from

Supreme Court, would address plaintiffs’
contention that Supreme Court, in another
case, had narrowed the exception allowing
dismissal at pleading stage, rather than
evidentiary exclusion, as remedy under
state secrets evidentiary privilege, even if
plaintiffs had forfeited the argument by
failing to raise it in original briefing on
appeal to Court of Appeals, where plain-
tiffs had raised and argued the issue be-
fore Supreme Court, which had expressly
reserved it, issue was fully addressed in
parties’ supplemental briefs on remand,
there was no prejudice to defendants, and
the issue was purely legal.

36. Federal Civil Procedure O1741.5
Dismissal at the pleading stage, as

remedy under state secrets evidentiary
privilege, is a drastic result and should not
be readily granted.

37. Federal Civil Procedure O1741.5
When the government asserts the

state secrets evidentiary privilege over

particular evidence sought in discovery,
the need for asserting the privilege and its
impact on the parties can be concretely
evaluated and refined through discovery
processes that serve to narrow and clarify
the evidentiary issues in dispute between
the parties, so that dismissal at the plead-
ing stage, as remedy under the privilege,
should not be readily granted.

38. Privileged Communications and
Confidentiality O360

The detailed analysis for the state se-
crets evidentiary privilege, by focusing on
specific evidence, helps to ensure that the
privilege is invoked no more extensively
than necessary and to improve the accura-
cy, transparency, and legitimacy of the
proceedings.

39. Federal Civil Procedure O1741.5
Dismissal at pleading stage, as reme-

dy under state secrets evidentiary privi-
lege, should not be readily granted be-
cause at pleading stage any invocation of
secrecy is necessarily broad and hypotheti-
cal, since plaintiff has not had opportunity
to pursue her theory of the case and has
not determined what specific evidence she
needs for it to succeed, and defendant also
likely does not yet know in detail the de-
fense to be asserted nor the evidence that
will need to be relied on to support the
defenses chosen.

40. Federal Civil Procedure O1741.5
Dismissal at pleading stage, as reme-

dy under state secrets evidentiary privi-
lege, travels far afield from the ordinary
principles of evidentiary privilege and
risks unnecessarily compromising access to
the courts and foreclosing meritorious
claims.

41. Federal Civil Procedure O1741.5
When the government seeks early dis-

missal at pleading stage based on state
secrets evidentiary privilege, the court
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conducts a searching examination with a
very careful, indeed a skeptical, eye, be-
fore concluding that dismissal is required.

42. Federal Civil Procedure O1741.5

Court’s inquiry, regarding whether
dismissal at pleading stage rather than
evidentiary exclusion is proper remedy un-
der state secrets evidentiary privilege,
does not detract from the court’s firm
acknowledgement of the need to defer to
the Executive on matters of foreign policy
and national security and surely not find
itself second guessing the Executive in this
arena, while at the same time the court’s
duty to decide for itself whether the occa-
sion is appropriate for claiming the privi-
lege is of paramount importance when the
consequence of recognizing the privilege is
outright dismissal at the pleading stage of
a possibly meritorious lawsuit.

43. Courts O90(2)
Where a panel of a court of appeals

confronts an issue germane to the eventual
resolution of the case and resolves it after
reasoned consideration in a published opin-
ion, that ruling becomes the law of the
circuit, regardless of whether doing so is
necessary in some strict logical sense.

44. Courts O96(4)
Direction from a court of appeals to

the district court on how to proceed on
remand continues to be binding precedent
as law of the circuit, as the case goes
forward.

45. Courts O96(4)
Exceptions to the law of the case doc-

trine are not exceptions to the general law
of the circuit.

46. Courts O96(4)
Explanation by court of appeals to

district court, for remand for application of
state secrets evidentiary privilege, regard-
ing ‘‘valid defense,’’ for purposes of excep-

tional circumstance warranting dismissal
at pleading stage rather than evidentiary
exclusion as remedy when the privilege is
applicable and its assertion deprives gov-
ernment of information that would other-
wise support a valid defense to a plaintiff’s
claim, was circuit law that had to be fol-
lowed by district court unless and until
overruled.

47. Privileged Communications and
Confidentiality O20

Where an evidentiary privilege pro-
tects private interests, either of the liti-
gants themselves or of other people, and a
claim or defense depends on privileged
information, the privilege holder has a
choice between waiving the privilege to
pursue the claim or defense and waiving
the claim or defense to keep the privileged
information confidential.

48. Federal Civil Procedure O1741.5
Exceptional circumstance, warranting

dismissal at pleading stage rather than
evidentiary exclusion as remedy when
state secrets evidentiary privilege is appli-
cable and its assertion by government de-
prives it of information that would other-
wise support a valid defense to a plaintiff’s
claim, absolves the government, in the in-
terest of national security, from having to
choose between waiving the privilege to
assert a defense and keeping the privi-
leged materials private by abandoning any
defense that relies on them.

49. Federal Civil Procedure O1741.5
Exceptional circumstance, warranting

dismissal at pleading stage rather than
evidentiary exclusion as remedy when
state secrets evidentiary privilege is appli-
cable and its assertion by government de-
prives it of information that would other-
wise support a valid defense to a plaintiff’s
claim, mitigates the risk, in cases involving
claims against officials in their individual
capacity, that the officials could be trapped
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by the government’s assertion of its privi-
lege because excluding privileged informa-
tion will deprive officials of the ability in
practice to adduce the evidence necessary
to mount a defense to the plaintiff’s prima
facie case.

50. Federal Civil Procedure O1741.5

Exceptional circumstance, warranting
dismissal at pleading stage rather than
evidentiary exclusion as remedy when
state secrets evidentiary privilege is appli-
cable and its assertion by government de-
prives it of information that would other-
wise support a valid defense to a plaintiff’s
claim, applies only if the privileged infor-
mation establishes that the defense is le-
gally meritorious and would require judg-
ment against the plaintiff; in other words,
the privileged information must establish a
legally and factually valid defense.

51. Federal Civil Procedure O1741.5

The inherent tension when the gov-
ernment is both a litigating party and the
caretaker of national security secrets cau-
tions against dismissing a potentially via-
ble lawsuit, at the pleading stage, as the
remedy under the state secrets evidentiary
privilege.

52. Privileged Communications and
Confidentiality O360

Given the inherent tension when the
government is both a litigating party and
the caretaker of national security secrets,
which competing pressures can lead to
the government’s unacknowledged and un-
intentional compromises of the counter-
vailing interest in court access for poten-
tially meritorious cases, especially cases
charging the government’s violation of
constitutional rights, courts are obliged to
scrutinize independently the government’s
invocations of the privilege, and to do so
at the appropriate stage of the litigation
and with sufficiently detailed support,

rather than accepting them at the outset
and at face value.

53. Federal Civil Procedure O1741.5
For the exceptional circumstance war-

ranting dismissal at pleading stage rather
than evidentiary exclusion as remedy when
state secrets evidentiary privilege is appli-
cable and its assertion by government de-
prives it of information that would other-
wise support a valid defense to a plaintiff’s
claim, it is not enough for the government
to articulate a potentially valid defense, or
to suggest that mounting a defense might
require privileged evidence; put another
way, if the defense would in fact fail, there
would be no prejudice to a government
defendant from excluding the privileged
evidence and allowing the case to proceed,
nor any sense in which the courts would be
sanctioning an unfair result.

54. Federal Civil Procedure O1741.5
Determining whether privileged infor-

mation establishes a legally meritorious
defense that prevents recovery by the
plaintiffs, as exceptional circumstance that
warrants dismissal at pleading stage rath-
er than just evidentiary exclusion when
state secrets evidentiary privilege is appli-
cable, is necessarily a factual inquiry in
which a district court must make factual
judgments and consider potentially disput-
ed issues of material fact, and because this
inquiry focuses on potential defenses and
other material beyond the pleadings rather
than just the allegations of the complaint,
dismissal pursuant to a motion to dismiss
for failure to state a claim is not ordinarily
appropriate.  Fed. R. Civ. P. 12(b)(6).

55. Federal Civil Procedure O1827.1,
1832

In determining whether privileged in-
formation establishes legally meritorious
defense that prevents recovery by plain-
tiffs, as exceptional circumstance that war-
rants dismissal at pleading stage rather

9a



646 124 FEDERAL REPORTER, 4th SERIES

than just evidentiary exclusion when state
secrets evidentiary privilege is applicable,
both sides must be given opportunity to
offer evidence supporting their positions
concerning whether proffered defense is
valid, and a request to dismiss can be
fairly evaluated only if district court itself
reviews defendant’s evidence, in camera
and ex parte to extent that material is
covered by assertion of the state secrets
privilege; concomitantly, plaintiff must be
given opportunity to submit actual evi-
dence to prove up a prima facie case and
refute the defense.

56. Federal Civil Procedure O1741.5
 Privileged Communications and

Confidentiality O360
When the government, in asserting

the state secrets privilege, seeks only to
exclude privileged information and does
not seek dismissal of claims, it may be able
to invoke the evidentiary privilege without
making a complete disclosure, and a court
need not insist upon an examination of the
evidence, but to justify dismissing a claim
outright rather than simply excluding priv-
ileged information, the government must
be prepared to disclose to the court the
specific information that establishes its de-
fense, and the form and specificity of the
government’s submission will depend on
the circumstances of the case and the na-
ture of the information, but the submission
must be detailed enough to make clear to
the court that dismissal is required be-
cause the privileged information clearly
shows defendant’s entitlement to judg-
ment.

57. Federal Civil Procedure O1741.5
 Privileged Communications and

Confidentiality O360
Speculation that Federal Bureau of

Investigation (FBI), to defend against
claims brought by three Muslim individu-
als, ‘‘may’’ assert a defense that ‘‘could’’

require introducing privileged information
under state secrets evidentiary privilege
did not provide basis for applying excep-
tional circumstance that would warrant
dismissal at pleading stage rather than
just evidentiary exclusion as remedy, in
individuals’ action alleging that FBI, based
solely on their religion, conducted surveil-
lance of them as part of dragnet surveil-
lance program for counterterrorism inves-
tigation, violating their rights under First
Amendment’s Religion Clauses, equal pro-
tection component of Due Process Clause,
Privacy Act, and Religious Freedom Res-
toration Act (RFRA).  U.S. Const.
Amends. 1, 5; 5 U.S.C. § 552a; 42 U.S.C.A.
§ 2000bb–1.

58. Federal Civil Procedure O1832

 Privileged Communications and
Confidentiality O360

Three Muslim individuals were enti-
tled to opportunity to submit evidence to
prove up their prima facie case, when dis-
trict court determined applicability of ex-
ceptional circumstance that would warrant
dismissal at pleading stage rather than
just evidentiary exclusion as remedy under
state secrets evidentiary privilege, in indi-
viduals’ action alleging that Federal Bu-
reau of Investigation (FBI), based solely
on their religion, conducted surveillance of
them as part of dragnet surveillance pro-
gram for counterterrorism investigation,
violating their rights under First Amend-
ment’s Religion Clauses, equal protection
component of Due Process Clause, Privacy
Act, and Religious Freedom Restoration
Act (RFRA); individuals maintained that
they could build such a case based on
publicly available and nonprivileged evi-
dence about confidential informant’s activi-
ties and the information he gathered, with-
out any discovery.  U.S. Const. Amends. 1,
5; 5 U.S.C. § 552a; 42 U.S.C.A. § 2000bb–1.
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59. Federal Civil Procedure O1827.1
 Privileged Communications and

Confidentiality O360
District court, by merely referring

generally to protective procedures that
were available and by specifically men-
tioning only protective orders or restric-
tions on testimony, failed to consider all
potential measures to protect state secrets
and explain why they would not be suffi-
cient, before finding applicability of excep-
tional circumstance warranting dismissal
at pleading stage rather than evidentiary
exclusion as remedy when state secrets
evidentiary privilege was applicable and
privileged information allegedly was in-
separable from nonprivileged information,
presenting unacceptable risk of disclosing
state secrets, in action by three Muslim
individuals asserting religious discrimina-
tion claims alleging that Federal Bureau
of Investigation (FBI), based solely on
their religion, conducted surveillance of
them as part of dragnet surveillance pro-
gram for counterterrorism investigation.
U.S. Const. Amends. 1, 5; 5 U.S.C. § 552a;
42 U.S.C.A. § 2000bb–1.

60. Federal Civil Procedure O1741.5
 Privileged Communications and

Confidentiality O360
Unique circumstances of case coun-

seled against dismissal at pleading stage
rather than evidentiary exclusion as reme-
dy when state secrets evidentiary privilege
was applicable and privileged information
allegedly was inseparable from nonprivi-
leged information, presenting unacceptable
risk of disclosing state secrets, in action by
three Muslim individuals asserting reli-
gious discrimination claims alleging that
Federal Bureau of Investigation (FBI),
based solely on their religion, conducted
surveillance of them as part of dragnet
surveillance program for counterterrorism
investigation; government revealed in un-
related criminal case a confidential infor-

mant’s role in surveillance, and substantial
relevant nonprivileged evidence could be
(and to a degree had been) disclosed in the
litigation.  U.S. Const. Amends. 1, 5; 5
U.S.C. § 552a; 42 U.S.C.A. § 2000bb–1.

61. Federal Civil Procedure O1741.5

 Privileged Communications and
Confidentiality O360

To justify dismissal at pleading stage
rather than evidentiary exclusion as reme-
dy when state secrets evidentiary privilege
was applicable and privileged information
allegedly was inseparable from nonprivi-
leged information, presenting unacceptable
risk of disclosing state secrets, government
was required to specify why, even though
state secrets had so far in the case been
communicated ex parte and in camera to
three court levels without issue, there re-
mained a danger that particular privileged
information would be disclosed if proceed-
ings continued, in action by three Muslim
individuals asserting religious discrimina-
tion claims alleging that Federal Bureau of
Investigation (FBI), based solely on their
religion, conducted surveillance of them as
part of dragnet surveillance program for
counterterrorism investigation.  U.S.
Const. Amends. 1, 5; 5 U.S.C. § 552a; 42
U.S.C.A. § 2000bb–1.

62. Privileged Communications and
Confidentiality O360

The broad sweep of the state secrets
privilege requires that the privilege not be
used to shield any material not strictly
necessary to prevent injury to national
security and counsels that whenever possi-
ble, sensitive information must be disen-
tangled from nonsensitive information to
allow for the release of the latter.

On Remand from the United States Su-
preme Court, D.C. No. 8:11-cv-00301-CJC-
VBK
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Before: Ronald M. Gould and Marsha S.
Berzon, Circuit Judges, and George Caram
Steeh III,* District Judge.

OPINION

BERZON, Circuit Judge:

This case involves constitutional and
statutory claims arising out of the FBI’s
alleged improper surveillance of Muslims
in Southern California. We revisit it after a
remand from the Supreme Court. The
Court reversed our prior conclusion that
the Foreign Intelligence Surveillance Act,
50 U.S.C. § 1806(f), displaced the state
secrets privilege and its dismissal remedy
with respect to electronic surveillance. See
Fazaga v. FBI, 965 F.3d 1015 (9th Cir.
2020), rev’d, 595 U.S. 344, 355, 359, 142
S.Ct. 1051, ––– L.Ed.2d –––– (2022). The
issues before us now are (i) whether to
address the Bivens claims asserted against
the individual defendants, which we de-
clined to do in our earlier opinion, and if
we do so, how to resolve them, and (ii)
whether the state secrets privilege re-
quires dismissal of Fazaga’s religion claims
at the motion to dismiss stage.

We hold this time around that the Bi-
vens claims should be dismissed. The Su-
preme Court’s jurisprudence since our ear-
lier consideration of this case establishes
that no Bivens cause of action is cogniza-
ble on the facts alleged.

As to the religion claims, we affirm the
district court’s determination that the gov-

* The Honorable George Caram Steeh III, Unit-
ed States District Judge for the Eastern Dis-

trict of Michigan, sitting by designation.
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ernment properly invoked the state se-
crets evidentiary privilege under United
States v. Reynolds, 345 U.S. 1, 73 S.Ct.
528, 97 L.Ed. 727 (1953), and that at least
some of the information the government
describes is privileged. But we conclude
that the application of that privilege does
not warrant dismissal of the claims at this
juncture. The government has not demon-
strated that excluding the privileged infor-
mation would deprive it of a valid defense
or that the privileged information is so in-
tertwined with the relevant nonprivileged
information that further litigation unac-
ceptably risks disclosing state secrets. We
therefore reverse the dismissal of the reli-
gion claims and remand those claims to
the district court to consider how the case
should proceed.

I.

Here is a brief summary of the factual
background of this case:

The plaintiffs—Yassir Fazaga, Ali Ma-
lik, and Yasser AbdelRahim (collectively,
‘‘Fazaga’’)—are three Muslim residents of
Southern California. They allege that, as
part of a counterterrorism investigation
known as ‘‘Operation Flex,’’ the FBI paid
a confidential informant, Craig Monteilh,
to gather information about Muslims. The
operative complaint states that Operation
Flex was a ‘‘dragnet surveillance’’ pro-
gram that targeted them and other Mus-
lims ‘‘solely due to their religion.’’ In ac-
cordance with an expansive directive to
gather information on Muslims generally,
Monteilh engaged with a broad range of
Muslim people at mosques, community
events, gyms, and other settings, and re-
corded virtually all of his interactions.

Fazaga filed a putative class action
against the United States, the FBI, and

two FBI leaders in their official capacities
(collectively, ‘‘the government’’), and
against five FBI agents in their individual
capacities (‘‘the agent defendants’’).1 The
operative complaint asserts eleven causes
of action of two types: (i) claims alleging
unconstitutional searches in violation of the
Fourth Amendment and the Foreign Intel-
ligence Surveillance Act (FISA), and (ii)
claims alleging religious discrimination,
burdens on religion, and other violations of
Fazaga’s religious freedom rights under
the First and Fifth Amendments, the Pri-
vacy Act, the Religious Freedom Restora-
tion Act (RFRA), and the Federal Tort
Claims Act (FTCA). Fazaga seeks an in-
junction ‘‘ordering Defendants to destroy
or return any information gathered
through the unlawful surveillance pro-
gram,’’ as well as compensatory and puni-
tive damages against the agent defendants.

Central to Fazaga’s case is Monteilh,
whom the government acknowledges was a
confidential informant. The record contains
extensive public declarations by Monteilh
detailing his interactions with Fazaga and
others. Fazaga’s complaint also references
news reporting on Monteilh’s activities.
The government does not maintain that
the information in Fazaga’s complaint or
Monteilh’s declarations is privileged or
classified. This case thus arises with a
considerable amount of information related
to Fazaga’s religious discrimination claims
already public and unprivileged.

The Attorney General of the United
States invoked the state secrets privilege
with respect to three categories of poten-
tial evidence. In support of its privilege
assertion, the government filed public dec-
larations from the Attorney General and
from the Assistant Director of the FBI’s

1. The putative class includes ‘‘[a]ll individuals
targeted by Defendants for surveillance or
information-gathering through Monteilh and

Operation Flex, on account of their religion,
about whom the FBI thereby gathered per-
sonally identifiable information.’’
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Counterterrorism Division. It also provid-
ed two classified declarations from the As-
sistant Director and a classified supple-
mental memorandum, which the district
court, and we, reviewed ex parte and in
camera.

The government moved to dismiss Faza-
ga’s religion claims pursuant to the state
secrets privilege, as well as on other
grounds. The agent defendants moved to
dismiss all the claims against them on
various grounds. The district court dis-
missed all of Fazaga’s non-FISA claims on
the basis of the state secrets privilege—
including the Fourth Amendment claim,
although the government had not sought
its dismissal on privilege grounds.

On appeal, we reversed the district
court’s dismissal of certain claims and af-
firmed the dismissal of others. Relevant
here, we held that FISA’s procedures for
challenging electronic surveillance, 50
U.S.C. § 1806(f), applied in lieu of the state
secrets privilege and its dismissal remedy
with respect to such surveillance. Fazaga,
965 F.3d at 1052. Having done so, we
concluded that certain of the religion
claims against the government defendants
could go forward.2 Id. at 1064–65. We de-
clined to address whether the Bivens
claims against the agent defendants sur-
vived. Id. at 1055–59.

The Supreme Court reversed the case
on the ‘‘narrow’’ ground that FISA ‘‘does
not displace the state secrets privilege’’
and remanded. Fazaga, 595 U.S. at 355,
359, 142 S.Ct. 1051. The Court expressly
did not ‘‘decide whether the Government’s
evidence is privileged or whether the Dis-
trict Court was correct to dismiss respon-
dents’ claims on the pleadings.’’ Id. And

the Court did not address any aspect of
our opinion not involving the state secrets
doctrine.

We ordered, and the parties filed, sup-
plemental briefing addressing, among
other things, which issues should be con-
sidered by this panel on remand. The re-
maining issues have narrowed consider-
ably, to (i) whether the Bivens claims
against the agent defendants may go for-
ward in light of the Supreme Court’s re-
cent Bivens jurisprudence, and (ii) wheth-
er the remaining religion claims should
be dismissed on the basis of the state se-
crets privilege. We address each issue in
turn.

II.

In our earlier opinion we declined to
reach the Bivens claims. We now revisit
that decision in light of later case law.

Relying on Bivens v. Six Unknown
Named Agents, 403 U.S. 388, 91 S.Ct.
1999, 29 L.Ed.2d 619 (1971), Fazaga seeks
monetary damages against the agent de-
fendants for the alleged Fourth Amend-
ment search violation and for his First and
Fifth Amendment religious discrimination
claims. In our previous opinion, we held
with respect to the search issues that, ‘‘[i]n
light of the overlap between the [Fourth
Amendment] Bivens claim and the narrow
range of the remaining FISA claim against
the Agent Defendants that can proceed, it
is far from clear that Plaintiffs will contin-
ue to press this claim.’’ Fazaga, 965 F.3d
at 1056. And as to the First and Fifth
Amendment Bivens claims, we held that
only those claims premised on alleged
‘‘conduct motivated by intentional discrimi-

2. Specifically, we reversed the dismissal of
the First and Fifth Amendment and RFRA
claims. 965 F.3d at 1056–64. We did not
address on the merits Fazaga’s FTCA claims
because the ‘‘applicability of the discretionary

function exception [to the FTCA] will largely
turn on the district court’s ultimate resolution
of the merits of Plaintiffs’ various federal con-
stitutional and statutory claims.’’ Id. at 1065.
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nation against Plaintiffs because of their
Muslim faith’’ could proceed.3 Id. at 1058–
59. We remanded the issue to the district
court to determine whether a Bivens rem-
edy is available for any of the surviving
claims. Id. at 1056, 1059.

[1] The Supreme Court has, since our
earlier opinion, clarified the limited avail-
ability of Bivens remedies, obviating the
need to remand to the district court. See
Egbert v. Boule, 596 U.S. 482, 142 S.Ct.
1793, 213 L.Ed.2d 54 (2022). Egbert fore-
closes a Bivens remedy for any of the
remaining Bivens claims against the agent
defendants. ‘‘[U]nder Egbert in all but the
most unusual circumstances, prescribing a
cause of action is a job for Congress, not
the courts. This case is not the rare excep-
tion.’’ Mejia v. Miller, 61 F.4th 663, 669
(9th Cir. 2023) (internal quotation marks
and citation omitted).

Before Egbert, the Supreme Court had
set out a two-step inquiry for evaluating a
Bivens claim. ‘‘First, we ask whether the
case presents a new Bivens context—i.e.,
is it meaningfully different from the three
cases in which the Court has implied a
damages action.’’4 Egbert, 596 U.S. at 492,
142 S.Ct. 1793 (quoting Ziglar v. Abbasi,
582 U.S. 120, 139, 137 S.Ct. 1843, 198
L.Ed.2d 290 (2017)) (internal quotation
marks and alterations omitted). Second, if
the context is new, we consider whether
‘‘there are ‘special factors’ indicating that
the Judiciary is at least arguably less
equipped than Congress to ‘weigh the
costs and benefits of allowing a damages

action to proceed.’ ’’ Id. (quoting Ziglar,
582 U.S. at 136, 137 S.Ct. 1843). If so, no
Bivens remedy is available.

[2] Egbert explained that these two
steps ‘‘often resolve to a single question:
whether there is any reason to think that
Congress might be better equipped to cre-
ate a damages remedy.’’ 596 U.S. at 492,
142 S.Ct. 1793. Since Bivens was decided,
‘‘expanding the Bivens remedy’’ to other
contexts has become ‘‘a disfavored judicial
activity.’’ Ziglar, 582 U.S. at 135, 137 S.Ct.
1843 (quotation marks omitted). Under Eg-
bert, ‘‘any rational reason (even one) to
think that Congress is better suited to
weigh the costs and benefits of allowing a
damages action’’ precludes a Bivens claim.
596 U.S. at 496, 142 S.Ct. 1793 (internal
quotation marks omitted).

A.

Applying Egbert, we are constrained to
conclude that no Bivens remedy is avail-
able for Fazaga’s First and Fifth Amend-
ment religion claims.

[3] First, these claims arise in an en-
tirely new context. The Supreme Court
has ‘‘never held that Bivens extends to
First Amendment claims.’’ Egbert, 596
U.S. at 498, 142 S.Ct. 1793 (internal quota-
tion marks omitted). And, although the
Supreme Court recognized a Bivens reme-
dy for violations of the Fifth Amendment’s
Equal Protection Clause in Davis v. Pass-
man, 442 U.S. 228, 99 S.Ct. 2264, 60

3. We held earlier that no Bivens remedy was
available for Plaintiffs’ religion claims to the
extent they were premised on the agent defen-
dants’ alleged improper collection and reten-
tion of information about the Plaintiffs, or on
the burden of that surveillance on Plaintiffs’
exercise of religion. Fazaga, 965 F.3d at
1057–58. The Privacy Act and RFRA, ‘‘taken
together, function as an alternative remedial
scheme’’ for those claims, we held, id. at
1059, so a Bivens remedy is unavailable, id. at

1057; Ziglar v. Abbasi, 582 U.S. 120, 137, 137
S.Ct. 1843, 198 L.Ed.2d 290 (2017).

4. Namely, Bivens, 403 U.S. 388, 91 S.Ct.
1999; Davis v. Passman, 442 U.S. 228, 99
S.Ct. 2264, 60 L.Ed.2d 846 (1979); and Carl-
son v. Green, 446 U.S. 14, 100 S.Ct. 1468, 64
L.Ed.2d 15 (1980). See Ziglar, 582 U.S. at 131,
137 S.Ct. 1843.
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L.Ed.2d 846 (1979), that case involved a
‘‘meaningfully different’’ context. Egbert,
596 U.S. at 492, 142 S.Ct. 1793 (internal
quotation marks and alterations omitted).
In Davis, the Supreme Court inferred a
damages claim against a member of Con-
gress who allegedly terminated the plain-
tiff because of her gender. 442 U.S. at 248–
49, 99 S.Ct. 2264. In contrast, this case
involves FBI agents who conducted a
counterterrorism investigation that alleg-
edly discriminated on the basis of religion.

[4] A case presents a new Bivens con-
text when it ‘‘is different in a meaningful
way from previous Bivens cases decided
by this Court’’—for example, if it involves
a ‘‘new category of defendants’’ or if ‘‘the
statutory or other legal mandate under
which the officer was operating’’ differs.
Ziglar, 582 U.S. at 135, 139–40, 137 S.Ct.
1843 (internal quotation marks omitted).
Applying a case about an employment de-
cision made by a Congressman to investi-
gative decisions made by law enforcement
agents carrying out a national security
program in the executive branch would
undoubtedly extend Bivens to a new con-
text. Harper v. Nedd, 71 F.4th 1181, 1187
(9th Cir. 2023), for example, held that a
challenge to adverse employment actions
by the Bureau of Land Management is a
meaningfully different context from Davis,
although the context, an employment dis-
pute, was considerably closer to Davis
than here. Not only does this case involve
a new category of defendants, but the
agent defendants’ conduct was carried out
under distinct legal mandates to investi-
gate threats to national security, including
the Intelligence Reform and Terrorism
Prevention Act, 50 U.S.C. § 401 et seq.,
and Executive Order No. 12,333, 46 Fed.
Reg. 59941 (Dec. 4, 1981). Further, the
discrimination alleged was on the basis of
religion, rather than on the basis of gender
as in Davis.

[5–7] Second, given this new context,
several factors weigh against expanding
Bivens to reach Fazaga’s claims—or, put
in Egbert terms, there is at least one ra-
tional reason to believe that Congress is
better suited than the judiciary to deter-
mine the availability of a damages remedy.
Chiefly, ‘‘a Bivens cause of action may not
lie where, as here, national security is at
issue.’’ Egbert, 596 U.S. at 494, 142 S.Ct.
1793; see Hernandez v. Mesa, 589 U.S. 93,
105–09, 140 S.Ct. 735, 206 L.Ed.2d 29
(2020). Fazaga’s claims that he was imper-
missibly targeted for surveillance on the
basis of his religion ‘‘challenge more than
standard law enforcement operations.’’ See
Ziglar, 582 U.S. at 142, 137 S.Ct. 1843
(internal quotation marks omitted). These
claims concern the FBI’s counterterrorism
operations and so involve ‘‘major elements
of the Government’s whole response to the
September 11 attacks, thus of necessity
requiring an inquiry into sensitive issues of
national security.’’ See id. Such ‘‘[j]udicial
inquiry into the national-security realm
raises concerns for the separation of pow-
ers in trenching on matters committed to
the other branches.’’ Id. (internal quotation
marks omitted). ‘‘[F]ear of personal mone-
tary liability and harassing litigation’’ may
‘‘unduly inhibit officials in the discharge of
their duties,’’ Egbert, 596 U.S. at 499, 142
S.Ct. 1793 (internal quotation marks omit-
ted), presenting a serious concern regard-
ing national security decisionmaking. In
that context, FBI agents may need to
‘‘tak[e] urgent and lawful action in a time
of crisis.’’ Ziglar, 582 U.S. at 145, 137 S.Ct.
1843.

For these reasons, ‘‘the Judiciary is not
undoubtedly better positioned than Con-
gress to authorize a damages action in this
national-security context.’’ See Egbert, 596
U.S. at 495, 142 S.Ct. 1793. Under Egbert,
a Bivens remedy for Fazaga’s religious
discrimination claims is precluded.
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B.

For similar reasons, a Bivens remedy is
not available for Fazaga’s Fourth Amend-
ment claim.

[8, 9] This claim too arises in a new
context. Bivens concerned a Fourth
Amendment violation by federal officers.
But ‘‘our understanding of a ‘new context’
is broad.’’ Hernandez, 589 U.S. at 102, 140
S.Ct. 735. ‘‘A claim may arise in a new
context even if it is based on the same
constitutional provision as a claim in a case
in which a damages remedy was previously
recognized.’’ Id. at 103, 140 S.Ct. 735. Bi-
vens involved an allegedly unconstitutional
arrest and physical search of the plaintiff’s
home. Bivens, 403 U.S. at 389, 91 S.Ct.
1999. ‘‘There is a world of difference’’ be-
tween those claims and Fazaga’s Fourth
Amendment claim about unlawful surveil-
lance conducted pursuant to the FBI’s
counterterrorism strategies, ‘‘where the
risk of disruptive intrusion by the Judicia-
ry into the functioning of other branches is
significant.’’ See Hernandez, 589 U.S. at
103, 140 S.Ct. 735 (internal quotation
marks omitted).

[10] Applying Hernandez, we conclude
that the national security concerns we’ve
discussed preclude expanding Bivens to
this new Fourth Amendment context. A
Bivens remedy against individual FBI
agents could have ‘‘systemwide conse-
quences’’ for the FBI’s execution of its
mandate to protect the United States
against terrorist attacks. See Egbert, 596
U.S. at 493, 142 S.Ct. 1793 (internal quota-
tion marks omitted). The ‘‘uncertainty’’ of
the effects of expanding Bivens in this
manner ‘‘alone is a special factor that fore-
closes relief.’’ Id.

Moreover, we previously noted that ‘‘the
substance of Plaintiffs’ Fourth Amendment
Bivens claim is identical to the allegations
raised in their FISA § 1810 claim.’’ Faza-

ga, 965 F.3d at 1055. Thus, an ‘‘alternative
remedial structure’’ exists that counsels
against fashioning a Bivens remedy here.
Egbert, 596 U.S. at 493, 142 S.Ct. 1793
(internal quotation marks omitted).

For these reasons, we affirm the dis-
missal of the Bivens claims.

III.

The remaining issue before us concerns
the effect of the government’s assertion of
the state secrets privilege under United
States v. Reynolds on Fazaga’s religion
claims.

[11–13] The state secrets privilege
arises from ‘‘the sometimes-compelling ne-
cessity of governmental secrecy’’ to protect
national security, which the Supreme
Court has recognized ‘‘by acknowledging a
Government privilege against court-or-
dered disclosure’’ of secret ‘‘information
about TTT military, intelligence, and diplo-
matic efforts.’’ Gen. Dynamics Corp. v.
United States, 563 U.S. 478, 484, 131 S.Ct.
1900, 179 L.Ed.2d 957 (2011). The privilege
has two distinct applications. The first, set
forth in Totten v. United States, 92 U.S.
105, 23 L.Ed. 605 (1875), forbids courts to
adjudicate claims directly premised on
state secrets. This ‘‘unique and categorical
TTT bar,’’ Tenet v. Doe, 544 U.S. 1, 6 n.4,
125 S.Ct. 1230, 161 L.Ed.2d 82 (2005),
applies only where ‘‘the very subject mat-
ter of the action’’ is itself ‘‘a matter of state
secret,’’ Reynolds, 345 U.S. at 11 n.26, 73
S.Ct. 528. If Totten applies, the result is
always dismissal. In Totten, for example,
the Supreme Court affirmed dismissal of a
suit against the United States to recover
compensation allegedly promised to a Civil
War spy, noting that the ‘‘existence’’ of the
contract was ‘‘itself a fact not to be dis-
closed’’ and that litigation would ‘‘inevita-
bly lead to the disclosure of matters which
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the law itself regards as confidential.’’ 92
U.S. at 105–07.

[14] Acknowledging the harshness of
categorical dismissal, the Supreme Court
recently explained that the Totten rule
‘‘captures what the ex ante expectations of
the parties were or reasonably ought to
have been. Both parties ‘must have under-
stood’ TTT that state secrets would prevent
courts from resolving many possible dis-
putes under the TTT agreement.’’ Gen. Dy-
namics, 563 U.S. at 490, 131 S.Ct. 1900
(quoting Totten, 92 U.S. at 106). So the
Totten bar is rooted in the plaintiff’s choice
to participate in a matter involving a state
secret, the secret nature of which pre-
cludes judicial review of ensuing disputes.

[15] The second version of the state
secrets privilege, set forth in Reynolds, is
an evidentiary one. Unlike the Totten bar,
which always requires dismissal, the Reyn-
olds privilege ordinarily requires only that
a court ‘‘apply[ ] evidentiary rules: The
privileged information is excluded, and the
trial goes on without it.’’ Gen. Dynamics,
563 U.S. at 485, 131 S.Ct. 1900.

Here, the government asserts only the
Reynolds evidentiary privilege. It seeks to
keep secret information that could tend to
‘‘confirm or deny whether a particular indi-
vidual was or was not the subject of an
FBI counterterrorism investigation’’; ‘‘re-
veal the initial reasons TTT for an FBI
counterterrorism investigation of a partic-
ular person TTT, any information obtained
during the course of such an investigation,
and the status and results of the investiga-
tion’’; or ‘‘reveal whether particular
sources and methods were used in a coun-
terterrorism investigation.’’

[16, 17] But rather than just seeking
exclusion of the assertedly privileged infor-
mation, the government requested dismiss-
al of the case at the pleading stage, which
the district court granted. To review the
dismissal, we must decide (a) whether the
government has properly invoked Reyn-
olds privilege, (b) whether information in
the identified categories is in fact privi-
leged, and (c) if it is privileged, whether
Fazaga’s religion claims must be dismissed
as a result, as the government maintains is
necessary to protect the information.5 See
Mohamed v. Jeppesen Dataplan, Inc., 614
F.3d 1070, 1080 (9th Cir. 2010) (en banc).
We review de novo the interpretation and
application of the state secrets doctrine
and review for clear error the district
court’s underlying factual findings. Id. at
1077.

A.

[18–20] First, did the government
properly invoke the Reynolds privilege?
Doing so requires a ‘‘formal claim TTT by
the head of the department which has
control over the matter, after actual per-
sonal consideration by that officer.’’ Reyn-
olds, 345 U.S. at 7–8, 73 S.Ct. 528 (footnote
omitted). ‘‘To ensure that the privilege is
invoked no more often or extensively than
necessary,’’ the claim must be a ‘‘serious’’
and ‘‘considered’’ one and ‘‘reflect the cer-
tifying official’s personal judgment.’’ Jep-
pesen, 614 F.3d at 1080 (quoting United
States v. W.R. Grace, 526 F.3d 499, 507–08
(9th Cir. 2008) (en banc)). It must include
‘‘sufficient detail for the court to make an
independent determination of the validity

5. The district court dismissed Fazaga’s
Fourth Amendment claims under the state
secrets privilege, although the government ex-
pressly did not seek dismissal on that ground.
See Fazaga, 965 F.3d at 1042–43. We previ-
ously held that this dismissal was erroneous

because the government had not formally in-
voked the state secrets privilege as to those
claims. See id. The Supreme Court did not
address this portion of our holding and the
parties do not now challenge it, so it remains
in effect.
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of the claim of privilege and the scope of
the evidence subject to the privilege.’’ Id.

[21] The government has met these re-
quirements. In a public declaration, then-
Attorney General Eric Holder asserted the
privilege over three categories of informa-
tion that ‘‘could reasonably be expected to
cause significant harm to the national se-
curity’’ if disclosed, based on his ‘‘personal
consideration of the matter.’’ We are satis-
fied that this declaration and the support-
ing public and classified declarations by an
FBI counterterrorism official include suffi-
cient detail for this courts’ review.6

[22–24] Fazaga challenges this privi-
lege assertion because the Attorney Gen-
eral declared that he had considered ‘‘the
matter’’ but did not say that he had re-
viewed the underlying source material.
This argument fails. The declaration re-
flects Reynolds’ instruction that the privi-
lege must be claimed ‘‘by the head of the
department which has control over the
matter, after actual personal consider-
ation.’’ 345 U.S. at 8, 73 S.Ct. 528 (empha-
sis added) (footnote omitted). The official
need not have reviewed every piece of
information to validly invoke the privilege.
‘‘[O]nce [an official] has TTT adequately
identified categories of privileged informa-
tion, [she] cannot reasonably be expected
personally to explain why each item TTT

responsive to a discovery request affects
the national interest.’’ Kasza v. Browner,
133 F.3d 1159, 1169 (9th Cir. 1998).

In sum, the Attorney General properly
invoked the Reynolds privilege.

B.

[25, 26] Next, was the information at
issue in fact privileged? The state secrets
privilege has been held generally to apply
to information that would result in ‘‘im-
pairment of the nation’s defense capabili-
ties, disclosure of intelligence-gathering
methods or capabilities, and disruption of
diplomatic relations with foreign govern-
ments, or where disclosure would be inimi-
cal to national security.’’ Fazaga, 965 F.3d
at 1040–41 (quoting Black v. United States,
62 F.3d 1115, 1118 (8th Cir. 1995)). We will
sustain a privilege claim if we determine
‘‘from all the circumstances of the case,
that there is a reasonable danger that
compulsion of the evidence will expose TTT

matters which, in the interest of national
security, should not be divulged.’’ Reyn-
olds, 345 U.S. at 10, 73 S.Ct. 528. Though
‘‘in camera review is not always required,’’
United States v. Zubaydah, 595 U.S. 195,
205–06, 142 S.Ct. 959, 212 L.Ed.2d 65
(2022), ‘‘[s]ufficient detail must be TTT pro-
vided for us to make a meaningful exami-
nation,’’ Al-Haramain Islamic Found.,
Inc. v. Bush, 507 F.3d 1190, 1203 (9th Cir.
2007).

[27] Fazaga does not dispute that the
identified categories encompass at least
some privileged information. But ‘‘we must
make an independent determination
whether the information is privileged’’ and
‘‘assure [ourselves] that an appropriate
balance is struck between protecting na-
tional security matters and preserving an
open court system.’’ Jeppesen, 614 F.3d at

6. In 2022, after the Justice Department sup-
plemented the internal procedures for invok-
ing the state secrets privilege in effect at the
time of the privilege assertion in this case, the
government informed us that, based on anoth-
er round of review, it had again ‘‘concluded
that invocation of the privilege and dismissal
of certain claims remained necessary to pro-

tect national security.’’ See Memorandum
from the Att’y Gen. on Policies & Procedures
Governing Invocation of the State Secrets
Privilege (Sept. 23, 2009), perma.cc/FRX3-
5U5J; Memorandum from Att’y Gen. on Sup-
plement to Policies & Procedures Governing
Invocation of the State Secrets Privilege
(Sept. 30, 2022), perma.cc/25QX-6PLL.
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1081 (quoting Al-Haramain, 507 F.3d at
1202–03).

[28] As we have explained, the govern-
ment here asserts the state secrets privi-
lege over three categories of information
pertaining to FBI counterterrorism inves-
tigations: (i) ‘‘[i]nformation that could tend
to confirm or deny whether a particular
individual was or was not the subject of an
FBI counterterrorism investigation’’; (ii)
‘‘[i]nformation that could tend to reveal the
initial reasons (i.e., predicate) for an FBI
counterterrorism investigation of a partic-
ular person (including in Operation Flex),
any information obtained during the
course of such an investigation, and the
status and results of the investigation’’;
and (iii) ‘‘[i]nformation that could tend to
reveal whether particular sources and
methods were used in a counterterrorism
investigation.’’ These categories of infor-
mation ‘‘indisputably are matters that the
state secrets privilege may cover.’’ See
Jeppesen, 614 F.3d at 1086. We have care-
fully examined the government’s public
and classified declarations and classified
supplemental briefs in support of its privi-
lege claim, all of which were reviewed by
the district court as well.7 We also held an
ex parte, in camera argument with the
government defendants’ counsel immedi-
ately after the public argument regarding
the assertedly privileged information. Hav-
ing done so, we are convinced that the
disclosure of at least some information
within the three identified categories
would seriously harm legitimate national
interests and so is privileged.

C.

Finally, given our conclusion that at
least some of the information at issue in

this case is privileged, how should this case
proceed?

1.

[29, 30] Normally the Reynolds privi-
lege operates like any other evidentiary
privilege: the privileged information does
not come in and the case goes on without
it. ‘‘Ordinarily, simply excluding or other-
wise walling off the privileged information
TTT suffice[s] to protect the state secrets
and the case will proceed accordingly, with
no consequences save those resulting from
the loss of evidence.’’ Jeppesen, 614 F.3d
at 1082 (internal quotation marks and cita-
tion omitted). In Reynolds, for example,
the Supreme Court concluded that an Air
Force report sought during discovery was
privileged and remanded the case to the
district court to allow the plaintiffs to es-
tablish their claims without the privileged
report. See 345 U.S. at 10–12, 73 S.Ct. 528.
As with other evidentiary privileges, an
opposing party remains free to seek non-
privileged evidence or go forward based on
accessible information. See Zubaydah, 595
U.S. at 255–56, 142 S.Ct. 959 (Gorsuch, J.,
dissenting); see also 5 C. Wright & A.
Miller, Federal Practice and Procedure
§ 1280 (4th ed. 2023) (privilege against
self-incrimination); 3 Weinstein’s Federal
Evidence § 511.05 (attorney-client privi-
lege).

[31–34] In this case, however, the gov-
ernment maintains that protecting state
secrets requires dismissing Fazaga’s reli-
gion claims outright rather than just ex-
cluding the privileged information. The
government invokes two of the ‘‘exception-
al circumstances’’ which this court in Jep-
pesen recognized as requiring dismissal
rather than just excluding evidence when
the Reynolds privilege is properly in-

7. The government’s classified disclosures to
the court do not include the underlying

source material but provide detailed accounts
of that material.
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voked.8 Jeppesen, 614 F.3d at 1077; Faza-
ga, 965 F.3d at 1041. The first exceptional
circumstance is ‘‘if the privilege deprives
the defendant of information that would
otherwise give the defendant a valid de-
fense to the claim.’’ Jeppesen, 614 F.3d at
1083 (quoting Kasza, 133 F.3d at 1166); see
also In re Sealed Case, 494 F.3d 139, 149
(D.C. Cir. 2007); Tenenbaum v. Simonini,
372 F.3d 776, 777 (6th Cir. 2004); Zucker-
braun v. Gen. Dynamics Corp., 935 F.2d
544, 547 (2d Cir. 1991). The second is if it
is ‘‘impossible to proceed with the litigation
because—privileged evidence being insepa-
rable from nonprivileged information that
will be necessary to the claims or defens-
es—litigating the case to a judgment on
the merits would present an unacceptable
risk of disclosing state secrets.’’ Jeppesen,
614 F.3d at 1083; see also Sakab Saudi
Holding Co. v. Aljabri, 58 F.4th 585, 597
(1st Cir. 2023); Wikimedia Found. v. Nat’l
Sec. Agency/Cent. Sec. Serv., 14 F.4th 276,
303 (4th Cir. 2021).9

a.

[35] Fazaga’s primary response to the
government’s invocation of the Jeppesen

exceptions is that Jeppesen is ‘‘clearly ir-
reconcilable’’ with the Supreme Court’s
subsequent decision in General Dynamics
Corp. v. United States. After General Dy-
namics, Fazaga maintains, the invocation
of the Reynolds evidentiary privilege re-
sults in the dismissal of a claim at the
pleading stage only if the plaintiff cannot
make a prima facie case without the privi-
leged evidence.10 See Miller v. Gammie,
335 F.3d 889, 900 (9th Cir. 2003) (en banc).
We do not agree that Jeppesen and Gener-
al Dynamics are at odds in this respect.

General Dynamics involved a contract
dispute between the Navy and two aero-
space companies. 563 U.S. at 480–81, 131
S.Ct. 1900. The parties disagreed about
how application of the state secrets privi-
lege under Reynolds should affect the
case. Id. at 485, 131 S.Ct. 1900. Noting
that ‘‘Reynolds has less to do with these
cases than the parties believe,’’ the Su-
preme Court dismissed the case under the
Totten bar. Id. at 485, 489–90, 131 S.Ct.
1900. In reasoning that Totten applied,
General Dynamics differentiated between

8. A third exceptional circumstance—if ‘‘the
plaintiff cannot prove the prima facie ele-
ments of her claim with nonprivileged evi-
dence,’’ Jeppesen, 614 F.3d at 1083 (quoting
Kasza, 133 F.3d at 1166)—is not at issue in
this case. Fazaga maintains that he can estab-
lish his prima facie case without privileged
evidence.

9. We previously noted that the ‘‘modern state
secrets doctrine,’’ including both the Totten
bar and the Reynolds privilege, is ‘‘[c]reated
by federal common law.’’ Fazaga, 965 F.3d at
1041. The Reynolds court noted that the exis-
tence of a ‘‘privilege against revealing mili-
tary secrets’’ was ‘‘well established in the law
of evidence,’’ looking to both American and
English historical precedent. 345 U.S. at 6–7,
73 S.Ct. 528. But the effect of the privilege in
Reynolds—that the privileged evidence could
not be compelled—was created by the Federal
Rules of Civil Procedure, which exempt privi-
leged material from disclosure. Outright dis-

missal, by contrast—whether because the en-
tire subject matter of a case is a state secret as
in Totten or because the case cannot be liti-
gated without unacceptable risk of disclosing
privileged material—is a remedy not provided
by rule or statute and was created entirely as
a matter of federal common law.

10. The government asserts that Fazaga for-
feited the argument that Jeppesen has been
abrogated because the argument was not
raised in the original briefing on appeal. But
Plaintiffs raised and argued this same issue
before the Supreme Court, which expressly
reserved it, see Fazaga, 595 U.S. at 357, 142
S.Ct. 1051, and it has been fully addressed in
the parties’ supplemental briefs before us
now. As there is no prejudice to the defen-
dants, we are comfortable addressing this
purely legal issue on its merits. See In re
Mercury Interactive Corp. Sec. Litig., 618 F.3d
988, 992 (9th Cir. 2010).
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the ‘‘common-law authority to fashion con-
tractual remedies in Government-contract-
ing disputes’’ under Totten, and the ‘‘pow-
er to determine the procedural rules of
evidence’’ under Reynolds. Id. at 485, 131
S.Ct. 1900. The Court also stated that,
because the Reynolds privilege concerns
evidentiary rules, ‘‘[t]he privileged infor-
mation is excluded and the trial goes on
without it.’’ Id.

Like General Dynamics, Jeppesen had
explained that the dismissal that results
from Totten’s justiciability bar is distinct
from the consequences of the Reynolds
evidentiary rule. 614 F.3d at 1087 n.12. So
the two cases are the same in this regard.
Because the dispute in General Dynamics
was not resolved under Reynolds, the Su-
preme Court did not go on to address
whether and in what circumstances the
invocation of the Reynolds privilege justi-
fies dismissing a case entirely. Jeppesen
did address that question, before General
Dynamics was decided. And in this case,
decided after General Dynamics, the Su-
preme Court expressly declined to ‘‘delin-
eate the circumstances in which dismissal
is appropriate’’ or ‘‘determine whether dis-
missal was proper in this case’’ under the
Reynolds privilege. Fazaga, 595 U.S. at
357, 142 S.Ct. 1051. In other words, the
Court recognized that the availability of
dismissal as a remedy where the Reynolds
privilege applies is an open question at the
Supreme Court level.

The upshot is that General Dynamics’
recognition that Reynolds applied an evi-
dentiary rule does not contradict Jeppes-
en’s instruction that in certain ‘‘rare’’ cir-
cumstances, the invocation of the Reynolds
evidentiary privilege may lead to dismissal.
Jeppesen, 614 F.3d at 1092. The General
Dynamics declaration thus did not wash
out our own decision on that issue in Jep-
pesen, and Jeppesen’s parameters for dis-

missal under Reynolds remain binding in
this circuit.

b.

[36] Proceeding, then, to the question
whether dismissal at the pleading stage
was appropriate in this case, we begin with
some background principles. We have
made clear that ‘‘it should be a rare case’’
in which the Reynolds evidentiary privi-
lege leads to dismissal—especially ‘‘at the
outset of a case.’’ Jeppesen, 614 F.3d at
1092. ‘‘Dismissal at the pleading stage un-
der Reynolds is a drastic result and should
not be readily granted.’’ Id. at 1089.

[37, 38] These cautions reflect that or-
dinarily, an evidentiary privilege is invoked
to prevent the disclosure of specific evi-
dence sought in discovery. Reynolds, for
example, involved an assertion of the state
secrets privilege over a particular govern-
ment report alleged to contain state se-
crets. 345 U.S. at 3–4, 73 S.Ct. 528. Simi-
larly, Zubaydah involved an assertion of
the privilege to quash subpoenas to two
former contractors requesting thirteen
specific categories of documents related to
a Central Intelligence Agency detention
facility in Poland and to Zubaydah’s treat-
ment there. See 595 U.S. at 198–99, 142
S.Ct. 959. When the government asserts
its state secrets privilege over particular
evidence sought in discovery, the need for
the assertion and its impact on the parties
can be concretely evaluated and refined
through discovery processes that serve to
narrow and clarify the evidentiary issues
in dispute between the parties. See Hick-
man v. Taylor, 329 U.S. 495, 501, 67 S.Ct.
385, 91 L.Ed. 451 (1947); see also 5 C.
Wright & A. Miller, Federal Practice and
Procedure §§ 1202, 1261 (4th ed. 2023).
This ‘‘detailed Reynolds analysis,’’ focused
on specific evidence, helps to ‘‘ensure that
the [state secrets] privilege is invoked no
more TTT extensively than necessary’’ and
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to ‘‘improve the accuracy, transparency,
and legitimacy of the proceedings.’’ Jep-
pesen, 614 F.3d at 1080, 1084.

[39, 40] At the pleading stage, in con-
trast, any invocation of secrecy is neces-
sarily broad and hypothetical. The plaintiff
has not had an opportunity to pursue her
theory of the case and so has not deter-
mined what specific evidence she needs for
it to succeed. The defendant also likely
does not yet know in detail the defense to
be asserted nor the evidence that will need
to be relied on to support the defenses
chosen. Dismissal at this preliminary stage
travels far afield from the ordinary princi-
ples of evidentiary privilege and risks un-
necessarily compromising access to the
courts and foreclosing meritorious claims.

[41, 42] So, when the government
seeks early dismissal based on the Reyn-
olds privilege, we conduct a ‘‘searching
examination,’’ Jeppesen, 614 F.3d at 1092,
with ‘‘a very careful, indeed a skeptical,
eye,’’ Al-Haramain, 507 F.3d at 1203, be-
fore concluding that dismissal is required.
This inquiry does not detract from our
firm ‘‘acknowledge[ment] [of] the need to
defer to the Executive on matters of for-
eign policy and national security and sure-
ly [not] find ourselves second guessing the
Executive in this arena.’’ Al-Haramain,
507 F.3d at 1203. At the same time, the
court’s duty to ‘‘decide for itself whether
the occasion is appropriate for claiming the
privilege,’’ Zubaydah, 595 U.S. at 205, 142
S.Ct. 959, is of paramount importance
when the consequence of recognizing the

privilege is outright dismissal at the plead-
ing stage of a possibly meritorious lawsuit.

* * *

Here, after reviewing the government’s
classified materials ex parte and in cam-
era, the district court dismissed Fazaga’s
claims under Reynolds and Jeppesen be-
cause (i) ‘‘privileged information gives De-
fendants a valid defense,’’ and (ii) litigation
‘‘would present an unacceptable risk of
disclosing state secrets.’’ We address each
rationale for dismissal in turn.

2.

One of the ‘‘exceptional circumstances’’
in which the Reynolds privilege can re-
quire dismissing a claim is if the state
secrets privilege ‘‘deprives the defendant
of information that would otherwise give
the defendant a valid defense to the
claim.’’ Jeppesen, 614 F.3d at 1083 (quoting
Kasza, 133 F.3d at 1166). We first address
the proper standard and procedures for
concluding that privileged information es-
tablishes a valid defense that requires dis-
missal, which the parties dispute, and then
consider whether that standard has been
met in this case.

a.

Although Jeppesen briefly restated the
‘‘valid defense’’ ground for dismissal, it did
not dismiss any claims on that basis and so
did not elaborate on the standard for doing
so.11 We addressed the ‘‘valid defense’’
standard in some detail in our earlier opin-

11. None of the cases to which Jeppesen’s ‘‘val-
id defense’’ language can be traced actually
applied the stated rule that ‘‘if the privilege
deprives the defendant of information that
would otherwise give the defendant a valid
defense to the claim, then the court may grant
summary judgment to the defendant.’’ Jeppes-
en, 614 F.3d at 1083 (quoting Kasza, 133 F.3d
at 1166). Jeppesen quoted this language from
Kasza, which similarly stated but did not ap-

ply the rule. See Kasza, 133 F.3d at 1166,
1170. Kasza quoted this language from Bare-
ford v. General Dynamics Corp., 973 F.2d
1138, 1141 (5th Cir. 1992). But the Bareford
language was not a holding: Bareford recog-
nized but expressly declined to adopt other
courts’ conclusions that dismissal was war-
ranted ‘‘if privileged information would estab-
lish a valid defense.’’ Id. at 1143.
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ion in this case, adopting the D.C. Circuit’s
approach as set forth in In re Sealed Case,
494 F.3d at 149, and explaining that a
‘‘valid defense’’ is one that ‘‘is meritorious
and not merely plausible and would re-
quire judgment for the defendant,’’ Faza-
ga, 965 F.3d at 1067 (emphasis added).
Addressing the implementation of this con-
cept, we explained that ‘‘where the govern-
ment contends that dismissal is required
because the state secrets privilege inhibits
it from presenting a valid defense, the
district court may properly dismiss the
complaint only if it conducts an ‘appropri-
ately tailored in camera review of the
privileged record,’ and determines that de-
fendants have a legally meritorious de-
fense that prevents recovery by the plain-
tiffs.’’ Fazaga, 965 F.3d at 1067 (citation
omitted) (quoting In re Sealed Case, 494
F.3d at 151).

We discussed the meaning of ‘‘valid de-
fense’’ in our earlier opinion because we
recognized that the district court might
need to evaluate privilege claims involving
information not covered by FISA’s alter-
nate procedure (as we interpreted it) to
determine whether dismissal was required
under Jeppesen. Fazaga, 965 F.3d at 1067.
The Supreme Court reversed our resolu-
tion under FISA of the state secrets chal-
lenge but did not address our articulation
of the valid defense standard. Fazaga, 595
U.S. at 357–59, 142 S.Ct. 1051.

[43–46] Contrary to the government’s
argument, our definition of ‘‘valid defense’’
in our earlier opinion in this case was not
dicta and remains circuit law. ‘‘Where a
panel confronts an issue germane to the
eventual resolution of the case, and re-
solves it after reasoned consideration in a
published opinion, that ruling becomes the
law of the circuit, regardless of whether
doing so is necessary in some strict logical
sense.’’ United States v. McAdory, 935
F.3d 838, 843 (9th Cir. 2019) (quoting Ceta-
cean Cmty. v. Bush, 386 F.3d 1169, 1173
(9th Cir. 2004)). In particular, ‘‘direction to
the district court on how to proceed contin-
ues to be binding precedent.’’ California
Pro-Life Council, Inc. v. Randolph, 507
F.3d 1172, 1176 (9th Cir. 2007) (quoting
Operating Eng’rs Pension Tr. v. Charles
Minor Equip. Rental, Inc., 766 F.2d 1301,
1304 (9th Cir. 1985)). Regardless of wheth-
er it was ‘‘in some technical sense ‘neces-
sary,’ ’’ our definition of ‘‘valid defense’’
was intended to govern this case as it went
forward, and so is the ‘‘law of the circuit.’’
See Barapind v. Enomoto, 400 F.3d 744,
751 (9th Cir. 2005) (en banc) (per cu-
riam).12

In any event, we remain of the view that
our earlier explanation of the ‘‘valid de-
fense’’ ground for dismissal was correct.13

To see why, we begin by outlining the

12. We reject the government’s invocation of
the ‘‘clear error’’ exception to the law of the
case doctrine. ‘‘[E]xceptions to the law of the
case doctrine are not exceptions to our gener-
al ‘law of the circuit.’ ’’ Gonzalez v. Arizona,
677 F.3d 383, 389 n.4 (9th Cir. 2012) (en
banc). As we have explained, our explanation
of ‘‘valid defense’’ is circuit law that ‘‘must be
followed unless and until overruled.’’ Hart v.
Massanari, 266 F.3d 1155, 1170 (9th Cir.
2001).

13. None of the cases the government cites in
arguing that our ‘‘valid defense’’ standard is
foreclosed substantively addressed that

ground for dismissal or dismissed a claim on
this basis. See Reynolds, 345 U.S. at 11, 73
S.Ct. 528 (remand); Jeppesen, 614 F.3d at
1087 (dismissal ‘‘because there is no feasible
way to litigate TTT without creating an unjust-
ifiable risk of divulging state secrets’’); Gen.
Dynamics, 563 U.S. at 486–89, 131 S.Ct. 1900
(Totten dismissal); Sterling v. Tenet, 416 F.3d
338, 348 (4th Cir. 2005) (dismissal where
‘‘object of the suit TTT is to establish a fact
that is a state secret’’); El-Masri v. United
States, 479 F.3d 296, 308–10 (4th Cir. 2007)
(dismissal where privileged evidence neces-
sary to the plaintiff’s prima facie case).
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rationales for sanctioning dismissals in
rare circumstances when the state secrets
privilege is invoked by a government de-
fendant, and then explain why those ratio-
nales do not justify expanding the excep-
tion to defenses that may be meritorious
but may not be.

[47] First, to repeat, dismissal because
privileged information supports a valid de-
fense turns the normal principles of evi-
dentiary privilege on their head; normally,
‘‘privileged information is excluded and the
trial goes on.’’ Gen. Dynamics, 563 U.S. at
485, 131 S.Ct. 1900. But most evidentiary
privileges, like the attorney-client privilege
or the marital privilege, protect private
interests, either of the litigants themselves
or of other people. In such instances, if a
claim or defense depends on privileged
information, the privilege holder ‘‘has a
choice’’ between waiving the privilege to
pursue the claim or defense and waiving
the claim or defense to keep the privileged
information confidential. United States v.
Gonzalez, 669 F.3d 974, 982 (9th Cir. 2012).
For evidentiary privileges that protect pri-
vate interests, allowing the privilege hold-
ers to decide for themselves whether to
forfeit a claim or defense so as to keep the
privileged information private suffices;
there is no need for the court to decide
whether the case should go forward de-
spite the privilege invocation.

[48, 49] The state secrets privilege is
different. It protects a public interest in
safeguarding information that, if disclosed,
would harm the nation’s defense, intelli-
gence-gathering, or foreign-relations inter-
ests. So the dangers of proceeding with the

case may transcend the impairment of the
government’s private interest in defending
the litigation; that interest, standing alone,
might counsel waiving any privilege so as
to enhance the defense. The ‘‘valid de-
fense’’ ground for dismissal absolves the
government, in the interest of national se-
curity, from having to choose between
waiving the state secrets privilege to as-
sert a defense and keeping the privileged
materials private by abandoning any de-
fense that relies on them.14

Second, a related reason the valid de-
fense ground for dismissal has been jus-
tified is to protect the integrity of the
judicial process. In Molerio v. FBI, for
example, the plaintiff alleged that the
FBI had decided not to hire him be-
cause of his father’s political activities.
749 F.2d 815, 818–20 (D.C. Cir. 1984).
The D.C. Circuit concluded that the
plaintiff had made out a ‘‘circumstantial
case’’ that the FBI had violated the
First Amendment because the political
activities were a substantial or motivat-
ing factor in the FBI’s failure to hire
the plaintiff. Id. at 825. But the court
had reviewed a privileged submission
from the government ex parte and in
camera. Id. As a result of that review,
‘‘the court [knew] that the reason [the
plaintiff] was not hired had nothing to
do with [his father’s] assertion of First
Amendment rights.’’ Id. The court recog-
nized that if the privileged information
were excluded as required under Reyn-
olds, ‘‘there may be enough circumstan-
tial evidence to permit a jury to come to
[the] erroneous conclusion’’ that the rea-
son the FBI didn’t hire Molerio was his

14. There is an analogous tension in cases
involving claims against individual defen-
dants. Ellsberg v. Mitchell, for example, dis-
cussed how officials sued in their individual
capacities could be ‘‘trapped by the govern-
ment’s assertion of its state secrets privilege’’
in cases where excluding privileged informa-

tion ‘‘[d]eprived [them] of the ability in prac-
tice to adduce the evidence necessary to
mount a defense to the plaintiffs’ prima facie
case.’’ 709 F.2d 51, 69–70 (D.C. Cir. 1983).
The valid defense ground for dismissal miti-
gates this risk as well.
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father’s protected speech. Id. The court
in Molerio specifically distinguished the
situation before it from that in Ellsberg
v. Mitchell, where the court’s review of
the privileged information ‘‘did not ipso
facto disclose to the court the validity of
the defense.’’ Id. (emphasis added). As
the Molerio court ‘‘kn[ew] that further
activity in this case would involve an at-
tempt TTT to convince the jury of a fal-
sehood,’’ it concluded that ‘‘it would be a
mockery of justice for the court—know-
ing the erroneousness—to participate in
that exercise.’’ Id.

Crucially, these rationales for the ‘‘valid
defense’’ ground for dismissal are not
linked to the generalized risk that privi-
leged information might be disclosed if the
litigation moves forward. That concern is
instead analyzed and protected under the
rubric of Jeppesen’s unacceptable-risk-of-
disclosure dismissal ground. Rather, the
‘‘valid defense’’ ground protects against
the unfairness that would result if there
exists evidence that is factually and legally
sufficient to establish an actually meritori-
ous defense but cannot be introduced with-
out endangering national security.

[50] With that background, we reiter-
ate that a valid-defense dismissal is war-
ranted only if the privileged information
establishes that the defense is legally mer-
itorious and would require judgment
against the plaintiff. In other words, the
privileged information must establish a le-
gally and factually valid defense. Any less-
er standard could foreclose potentially
meritorious claims based on conjecture
and so would go beyond protecting defen-
dants from any unfairness caused by pro-
tecting state secrets and the court from
ratifying a result it knows to be incorrect.
‘‘Just as it would be manifestly unfair to
permit a presumption of unconstitutional
conduct to run against the defendant when
the privilege is invoked, it would be mani-

festly unfair to a plaintiff to impose a
presumption that the defendant has a valid
defense that is obscured by the privilege.’’
In re Sealed Case, 494 F.3d at 150 (inter-
nal quotation marks, alterations, and cita-
tion omitted).

We note as well that there is a risk that
the state secrets privilege can be invoked
not to protect the public interest in nation-
al security but to shield the government
from embarrassment or unwanted scruti-
ny. In Reynolds, for example, courts al-
lowed the government to invoke the state
secrets privilege to withhold the report
plaintiffs had requested, doing so ‘‘without
even pausing to review the report indepen-
dently in chambers or asking a lower court
to take up that task.’’ Zubaydah, 595 U.S.
at 251, 142 S.Ct. 959 (Gorsuch, J., dissent-
ing). Decades later, the report was declas-
sified and was revealed to detail the Air
Force’s negligence rather than state se-
crets. See Louis Fisher, In the Name of
National Security: Unchecked Presiden-
tial Power and the Reynolds Case 165–69
(2006). Reynolds—and, with it, the modern
state secrets doctrine—was thus based on
the government’s misrepresentation in
court that the report contained secret in-
formation. See id. at 193; Zubaydah, 595
U.S. at 251, 142 S.Ct. 959 (Gorsuch, J.,
dissenting).

[51, 52] We stress that we have no rea-
son whatever to think that the government
here is misleading this court. But the in-
herent tension when the government is
both a litigating party and the caretaker of
national security secrets further cautions
against dismissing a potentially viable law-
suit. As with conflicts of interest generally,
the problem is not that the litigant or its
attorney will consciously claim a privilege
or make representations that prove to be
unjustified or exaggerated. The problem is
rather that the competing pressures will
lead to unacknowledged and unintentional
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compromises of the countervailing interest
in court access for potentially meritorious
cases, especially cases like this one charg-
ing violations of constitutional rights. Giv-
en this tension—and without suggesting
that the government actors in this case or
any other are not proceeding with the
utmost good faith in their state secrets
assertions—courts are obliged to scrutinize
independently the government’s invoca-
tions of the state secrets privilege, and to
do so at the appropriate stage of the litiga-
tion and with sufficiently detailed support,
rather than accepting them at the outset
and at face value.

[53] For these reasons, it is not
enough to articulate a potentially valid
defense, or to suggest that mounting a
defense might require privileged evidence.
Put another way, if the defense would in
fact fail, there would be no prejudice to a
government defendant from excluding the
privileged evidence and allowing the case
to proceed, nor any sense in which the
courts were sanctioning an unfair result.

b.

[54] That conclusion raises the ques-
tion how courts are to determine whether
privileged information establishes ‘‘a legal-
ly meritorious defense that prevents recov-
ery by the plaintiffs.’’ Fazaga, 965 F.3d at
1067. The inquiry is necessarily a factual
one. The district court must make ‘‘factual
judgments,’’ Ellsberg, 709 F.2d at 69, and
consider potentially disputed issues of ma-
terial fact, see Molerio, 749 F.2d at 824.
Because this inquiry focuses on potential
defenses and other material beyond the
pleadings rather than just the allegations
of the complaint, valid-defense dismissal is
not ordinarily appropriate under Rule
12(b)(6). As Jeppesen observed, ‘‘Reynolds
necessarily entails consideration of materi-
als outside the pleadings TTTT That fact

alone calls into question reliance on Rule
12(b)(6).’’ 614 F.3d at 1093 n.16.

So, if dismissal based on a valid defense
usually cannot be granted under Rule
12(b)(6), what process is appropriate for a
court to use to determine whether privi-
leged information establishes a legally
meritorious defense? In Jeppesen, we stat-
ed that ‘‘if the [Reynolds] privilege de-
prives the defendant of information that
would otherwise give the defendant a valid
defense to the claim, then the court may
grant summary judgment to the defen-
dant.’’ 614 F.3d at 1083 (quoting Kasza,
133 F.3d at 1166) (emphasis added). But
the Rule 56 summary judgment standard
is not a perfect fit for this determination
either. See Molerio, 749 F.2d at 824. After
all, the ex parte nature of a court’s review
of privileged submissions means that the
plaintiff will not have the chance to ‘‘dis-
pute TTT material fact[s].’’ See Fed. R. Civ.
P. 56(a).

[55] Still, even if not in technical com-
pliance with Rule 56, the practicalities of
the situation counsel that both sides must
be given an opportunity to offer evidence
supporting their positions concerning
whether the proffered defense is valid be-
fore a court can dismiss a claim because
privileged information establishes a valid
defense. The invocation of a defense prem-
ised on assertedly privileged material,
combined with a request to dismiss the
case so as to protect the privileged materi-
al, can only be fairly evaluated if the dis-
trict court itself reviews the defendant’s
evidence, in camera and ex parte to the
extent the material is covered by the as-
sertion of the state secrets privilege; con-
comitantly, the plaintiff must be given the
opportunity to submit actual evidence to
prove up a prima facie case and refute the
defense. Unlike in a typical summary judg-
ment, the task of evaluating each party’s
evidence and resolving any disputes or in-
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consistencies to determine whether the de-
fendant has a meritorious defense neces-
sarily falls on the court. But the unusual
nature of this procedure and the lack of
transparency built into it is the price of
protecting the defendant’s ability to mount
a defense without exposing state secrets
while preserving for the plaintiffs both
court access and the ability meaningfully
to litigate their case to the extent feasi-
ble.15

[56] When the government seeks only
to exclude privileged information, it can
sometimes invoke the Reynolds privilege
without making ‘‘a complete disclosure,’’
and a court need not ‘‘insist[ ] upon an
examination of the evidence.’’ Reynolds,
345 U.S. at 10, 73 S.Ct. 528. But to justify
dismissing a claim outright rather than
simply excluding privileged information,
the government must be prepared to dis-
close to the court the specific information
that establishes its defense. The form and
specificity of the government’s submission
will of course depend on ‘‘the circum-
stances of the case’’ and the nature of the
information. See id. But the submission
must be detailed enough to make ‘‘clear’’
to the reviewing court that ‘‘dismissal is
required’’ because the privileged informa-
tion clearly shows the defendant’s entitle-
ment to judgment. Jeppesen, 614 F.3d at
1089 (emphasis added).

We recognize that the procedure we en-
vision is unorthodox, as it melds summary
judgment procedures with an expanded,
nontransparent factfinding role for judges.
But the alternative is also unorthodox:
closing the courthouse door to potentially
meritorious lawsuits because of a defense

that may or may not be viable once exam-
ined. Faced with that dilemma, the proce-
dure we have described is the best option.

c.

We now consider whether Fazaga’s
claims must be dismissed at this juncture
because privileged information establishes
a valid defense. We conclude that, al-
though at least some of the information at
issue is privileged, the district court did
not apply the standard we have enunciat-
ed, or use the process we have described,
when it decided that the case should be
dismissed because the government has a
‘‘valid defense.’’

The district court stated tersely at the
outset of its valid defense analysis that
‘‘the privileged information gives [the gov-
ernment] a valid defense.’’ But in explain-
ing its valid defense ruling, the district
court reasoned only that the defenses the
government would try to mount against
Fazaga’s various claims would all need to
rely in part on privileged information. The
court noted that defending against the
discrimination claims would require the
government to demonstrate that its inves-
tigations ‘‘were properly predicated and
focused,’’ which would ‘‘require’’ the gov-
ernment ‘‘to summon privileged evidence
related to Operation Flex.’’ Similarly, the
district court explained that the govern-
ment could defend against Fazaga’s First
Amendment claims by demonstrating that
its actions were narrowly tailored to
achieve a compelling government inter-
est—questions the district court noted
were ‘‘fact intensive’’ and would ‘‘necessi-
tate a detailed inquiry into the nature,

15. Our holding that the valid defense ground
for dismissal ordinarily cannot be resolved at
the pleading stage under Rule 12 does not
mean that plaintiffs will be allowed to seek
discovery of privileged information. The Fed-
eral Rules exclude privileged material from

the scope of discovery. Fed. R. Civ. P.
26(b)(1). And Jeppesen’s unacceptable-risk-of-
disclosure dismissal ground protects against
the risk that the process of discovery could
itself disclose privileged information.
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scope, and reasons for the investigations
under Operation Flex.’’ Finally, the dis-
trict court stated that the government
‘‘may have a valid defense’’ against Faza-
ga’s FTCA claim under the discretionary-
function exception, but stated that estab-
lishing such a defense would require the
government to ‘‘marshal facts that fall
within the three privileged categories of
information related to Operation Flex.’’

[57] This summary demonstrates that
the district court did not conduct the factu-
al review required to conclude that Faza-
ga’s claims must be dismissed on the valid
defense ground. As we have explained, the
government is not entitled to dismissal
simply because it may assert a defense
that could require introducing privileged
information. The district court’s analysis
here went only that far: The court spec-
ulated that defending against Fazaga’s
claims could require the government to
‘‘marshal’’ privileged information and
would necessitate a ‘‘fact-intensive’’ and
‘‘detailed inquiry’’ into Operation Flex. But
the district court dismissed Fazaga’s
claims because such an inquiry into privi-
leged information would be eventually re-
quired; it did not conduct that inquiry and
conclude that the privileged information
submitted established a defense that is
‘‘meritorious and not merely plausible,’’
such that it ‘‘would require judgment for
the defendant.’’ Fazaga, 965 F.3d at 1067
(quoting In re Sealed Case, 494 F.3d at
149) (emphasis added).

[58] In addition, the district court did
not give Fazaga an opportunity to submit

evidence to prove up his prima facie case,
as we have held is required. Fazaga main-
tains that he can build such a case based
on publicly available and nonprivileged evi-
dence about Monteilh’s activities and the
information he gathered, without any dis-
covery.16 Fazaga might well, for example,
be able to offer nonprivileged evidence
from Monteilh, a percipient witness, re-
garding the government’s surveillance in-
structions. The district court, however,
weighed the government’s evidentiary sub-
missions against Fazaga’s allegations,
without giving him a parallel opportunity
to provide actual evidence. As we have
explained, a court may not ‘‘grant sum-
mary judgment to the defendant’’ on the
basis that the state secrets ‘‘privilege de-
prives the defendant of information that
would otherwise give the defendant a valid
defense to the claim,’’ Jeppesen, 614 F.3d
at 1083, without considering factual sub-
missions from each party.

In sum, the district court has not yet
conducted the detailed and fact-intensive
inquiry required to dismiss a claim based
on a valid defense under Reynolds. We
cannot sustain its dismissal of Fazaga’s
religion claims on the ‘‘valid defense’’
ground.

We therefore remand this case so that
the district court can undertake the factual
inquiry required to determine whether dis-
missal based on a valid defense is warrant-
ed. On remand, the district court should
provide Fazaga an opportunity to prove
his prima facie case without privileged
information. The government should have
the chance to show that specific privileged

16. Fazaga goes on to suggest that if the gov-
ernment provides evidence, in court or in
camera, to rebut the prima facie claim, ‘‘ex-
tremely limited discovery’’ into information
that Fazaga maintains is not privileged would
be sufficient to resolve the issue. As we ex-
plain later, infra p. 667–68 and note 20, the
government has indicated that considerably

more unprivileged material will be available
on remand than previously, including with
regard to the instructions Monteilh received.
The result may be that Fazaga will not re-
quest even ‘‘extremely limited discovery.’’ We
comment later on the appropriate approach if
he does. See infra p. 668.
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information establishes a valid defense.17

The district court will be able to review the
privileged information in camera and con-
sider, based on the submissions from each
party, whether the privileged information
establishes a valid defense and so requires
dismissing Fazaga’s claims.

3.

Another ‘‘exceptional circumstance’’ in
which the Reynolds privilege can require
dismissing a claim is if the privileged infor-
mation is so ‘‘inseparable from nonprivi-
leged information that will be necessary to
the claims or defenses’’ that ‘‘litigating the
case TTT would present an unacceptable
risk of disclosing state secrets.’’ Jeppesen,
614 F.3d at 1083. The district court’s dis-
missal of Fazaga’s claims on this basis
does not meet the stringent standard for
such dismissals.

‘‘[W]henever possible, sensitive informa-
tion must be disentangled from nonsensi-
tive information to allow for the release of
the latter.’’ Kasza, 133 F.3d at 1166 (quot-
ing Ellsberg, 709 F.2d at 57). District
courts generally ‘‘are well equipped to wall
off isolated secrets from disclosure.’’ Jep-
pesen, 614 F.3d at 1089. But in certain
‘‘exceptional cases,’’ the secret information
may be ‘‘impossible to isolate and even
efforts to define a boundary between privi-
leged and unprivileged evidence would risk
disclosure by implication.’’ Id. In those
cases, a court may ‘‘restrict the parties’
access not only to evidence which itself
risks the disclosure of a state secret, but
also those pieces of evidence or areas of

questioning which press so closely upon
highly sensitive material that they create a
high risk of inadvertent or indirect disclo-
sures.’’ Id. at 1082 (quoting Bareford v.
Gen. Dynamics Corp., 973 F.2d 1138,
1143–44 (5th Cir. 1992)). In the rare in-
stance in which the risk of disclosure can-
not be averted through the protective
measures routinely used by courts, the
case must be dismissed, leaving the plain-
tiff without a remedy for a possibly merito-
rious claim. The government here has not
at this stage established ‘‘either a certainty
or an unacceptable risk’’ that proceeding
with litigation will reveal state secrets.
Jeppesen, 614 F.3d at 1087–88 n.12.

Fazaga’s core allegation is that the de-
fendants improperly targeted Fazaga and
other Muslims because of their religion.
The government argues that ‘‘[t]here is no
way to litigate that core allegation without
examining state secrets: the government’s
actual reasons for conducting the FBI
counterterrorism investigations at issue
here and the nature and scope of those
investigations.’’ But, in the unique posture
of this case, it is, for several reasons, not
apparent at the pleading stage that ‘‘the
facts underlying plaintiffs’ claims are so
infused with these secrets’’ that this litiga-
tion cannot proceed with appropriate pro-
tective measures in place. See Jeppesen,
614 F.3d at 1088.

[59] First, the district court did not
consider all of the potential protective
measures or explain why they would not
be sufficient to protect the privileged infor-
mation if litigation were to proceed. The

17. If the government’s prior submissions
(which summarize but do not actually include
the underlying classified source material) are
not detailed and reliable enough to support
this inquiry, the district court can request a
more robust record. If the submissions are
detailed and reliable enough, the district
court can carefully consider which of the gov-
ernment’s evidentiary submissions is (i) privi-

leged, and (ii) necessary to prove a valid de-
fense. If the valid defense can be proven
without privileged information, dismissal is
not warranted; if only some of the informa-
tion is privileged, the unprivileged material
relied upon should be provided to the plain-
tiffs, as in an ordinary summary judgment
proceeding (subject to the other Jeppesen
ground for dismissal, discussed next).
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district court referred generally to ‘‘pro-
tective procedures available to the [c]ourt,’’
specifically mentioning only ‘‘protective or-
ders or restrictions on testimony.’’ But dis-
trict courts have other tools to handle sen-
sitive information. Moreover, even those
two mechanisms are broad categories, and
the district court did not disaggregate
them.

Various procedures that could allow this
case to proceed further have been pro-
posed during the course of this litigation.
One is the possibility of the ex parte and
in camera proceeding described above in
which the government would furnish privi-
leged source material, and the district
court could then determine whether the
government has a valid defense based on
its review of the underlying information.

There are other options, too. Federal
courts have long used in camera review,
protective orders, and other procedures to
enable judges to review sensitive informa-
tion. Congress has codified some of these
procedures for specific circumstances. For
example, FISA contemplates in camera,
ex parte review of extremely sensitive in-
formation, along with the use of protective
orders to bind nongovernment parties. 50
U.S.C. § 1806(f). The Classified Informa-
tion Procedures Act allows courts to per-
mit ‘‘statement[s] admitting relevant facts
that the specific classified information
would tend to prove’’ or ‘‘a summary of the

specific classified information’’ to substi-
tute for classified information. 18 U.S.C.
App. § 6(c)(1). The district court might also
consider appointing a special master with a
security clearance to examine the assert-
edly privileged material. That master could
(i) curate for the court a representative
sample of the classified documents and (ii)
summarize specific legal arguments each
party could make based on the classified
information, especially possible defenses.
See In re U.S. Dep’t of Def., 848 F.2d 232,
234, 236 (D.C. Cir. 1988); see also Fed. R.
Civ. P. 53(a)(1)(B)(i).18 Alternatively, the
government (or a neutral third party)
could reformat the most sensitive privi-
leged material—for example by providing
the court classified documents with target-
ed redactions.19

[60] Second, the unusual circumstances
of this case particularly counsel against
early dismissal. Those circumstances are
these: The government revealed Monteilh’s
role as a confidential informant in an unre-
lated criminal case. It also recognizes that
there is substantial relevant nonprivileged
evidence that could be (and to a degree
has been) disclosed in this litigation. Mon-
teilh has provided extensive nonclassified
declarations discussing his role in Opera-
tion Flex and his interactions with Fazaga
and others, and some of the recordings
from Monteilh’s informant work are now
public.20 The government has informed us

18. A special master with a security clearance
may be an efficient way to review a large
body of classified material, given the logistical
difficulties of clearing term judicial law
clerks. See In re Dep’t of Def., 848 F.2d at 236,
238–39.

19. If the dismissal issue arises again in this
case, the district court should consider these
alternatives, and others that may be suggest-
ed, to determine after a careful, detailed in-
quiry whether there is a real and unmitigable
risk that privileged information could be re-
vealed if the case proceeds.

20. The government informed the court in a
letter after oral argument that the FBI has
reviewed the audio and video collected by Mr.
Monteilh and, as the FBI previously expected,
the FBI has determined that the substantial
majority of the audio and video will be avail-
able for further proceedings in this case. The
FBI has made preliminary redactions and ex-
pects that, on remand, it will be able to make
the substantial majority of the audio and vid-
eo at issue available, subject to an appropriate
Privacy Act protective order.
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that it ‘‘expects that, on remand, it will be
able to TTT make the substantial majority
of the audio and video [collected by Mon-
teilh] available for further proceedings,
subject to an appropriate Privacy Act pro-
tective order’’ and redactions. The govern-
ment’s recognition that circumstances have
changed to some degree suggests that the
district court’s generalized assessment
should be replaced by individualized con-
sideration of the need for specific pieces of
defensive evidence after Fazaga has the
chance to present an evidence-based pri-
ma facie case and sharpen the issues that
remain.

Further, Fazaga emphasized that he
does not ‘‘need any discovery into the se-
cret evidence’’ and ‘‘disclaim[ed] any need
for it.’’ As noted, Fazaga maintains that he
can build a prima facie case based on
nonprivileged evidence about Monteilh’s
activities and without any discovery. See
supra p. 665 and note 16. The government
defendants may be able to defend against
those claims without relying on privileged
information—by, for example, demonstrat-
ing on the evidence Fazaga presents that
there was a compelling reason for investi-
gating these individuals and no less re-
strictive alternative, or that the challenged
conduct falls within the FTCA’s discretion-
ary function exception.

[61] Third, the government’s assertion
that any further litigation poses an unac-
ceptable risk of disclosure is undercut by
the detailed classified disclosures it has
already presented to the district court, our
court, and the Supreme Court. This case
has proceeded for more than a decade
without any classified or privileged infor-
mation being made public. We therefore
hesitate to credit vague fears that unspeci-
fied classified information could be re-
vealed if the case goes forward, rather
than allowing this case to proceed to the
point where it is possible to focus on the

need to protect specific pieces of informa-
tion. To justify dismissal, the government
would have to specify why, even though
state secrets have so far in this case been
communicated ex parte and in camera to
three levels of court without issue, there
remains a danger that particular privileged
information will be disclosed if proceedings
continue.

We emphasize that if the case is to
proceed, discovery, if any, will need to be
extremely limited and closely monitored
to avoid disclosing privileged information.
The government appears to have acknowl-
edged earlier in the case that, with such
monitoring, further proceedings are possi-
ble. In its motion to dismiss, the govern-
ment suggested that, ‘‘[t]o the extent that
the Court wishes to assess the impact of
the privilege assertion as to claims
against the Government Defendants, it
should require plaintiffs to proffer in pro-
ceedings under Rules 16 and 26 precisely
what discovery it intends to seek against
the Government’’ and allow the govern-
ment to assert the privilege at that point.
The government has not heretofore shown
that such protective measures would not
sufficiently reduce the risk of disclosing
secret information in the future.

[62] The ‘‘broad sweep’’ of the state
secrets privilege ‘‘requires that the privi-
lege not be used to shield any material
not strictly necessary to prevent injury to
national security and counsels that when-
ever possible, sensitive information must
be disentangled from nonsensitive infor-
mation to allow for the release of the
latter.’’ In re United States, 872 F.2d 472,
476 (D.C. Cir. 1989) (internal citations and
quotation marks omitted). We are not
convinced that the significant amount of
nonprivileged information in this case, in-
cluding information that will be newly
available on remand, cannot be disentan-
gled from privileged national security se-

32a



669FAZAGA v. F.B.I.
Cite as 124 F.4th 637 (9th Cir. 2024)

crets. If it does become clear that the
court cannot disentangle nonprivileged in-
formation that is necessary for its case
from privileged information, the govern-
ment will remain free to seek dismissal;
the district court will then evaluate the
government’s request based on the specif-
ic information then available.

We conclude that the dismissal was not
appropriate at this stage. The district
court can determine on remand what safe-
guards are required to protect privileged
information as the case goes forward; and,
if asked to do so, reconsider a dismissal
request based on new developments in the
case.

IV.

We close our state secrets privilege dis-
cussion with two observations and some
further reflections.

First, more than thirteen years have
passed since the government first asserted
the state secrets privilege in this case.
Since then, new revelations have informed
the public about increasingly bygone gov-
ernment actions. Ten additional people
have served as Attorney General. It is far
from certain that every piece of informa-
tion over which the government asserted
the state secrets privilege in 2011 need
remain secret today. And pieces of infor-
mation that remain privileged may now be
easier to disentangle from non-secret in-
formation. The government has made clear
that its approach to classification is, com-
mendably, dynamic. The upshot is that
much more information might now be
made available either to Fazaga or, if nec-
essary, in camera to the court, without
endangering national security.

Second, we are convinced that there are
concrete possibilities for proceeding in this
case. We remand with the expectation that
the district court will consider the viability
of procedures that will enable this litiga-

tion to move forward and facilitate some
degree of interaction with the underlying
source material, perhaps with the benefit
of additional briefing by the parties as to
such means. Again, any discovery will need
to be closely monitored. But as we have
said, we are not convinced that the full
panoply of measures that could protect
secret information has yet been exhausted.
We leave it to the district court to employ
the appropriate tools both to evaluate par-
ticularized invocations of state secrecy un-
der Reynolds and to ensure that privileged
information is appropriately handled.

The national security concerns in this
case are serious. If it becomes evident that
this case cannot be litigated without en-
dangering national security, Fazaga’s pri-
vate interest will have to yield. We empha-
size that nothing in this opinion forecloses
the government from asserting the privi-
lege over specific pieces of evidence that
become pertinent in the course of litiga-
tion, as the government did in Reynolds
and Zubaydah and as it suggests it intends
to do here, or from seeking dismissal be-
cause specific privileged evidence is essen-
tial to an articulated defense and cannot
feasibly and safely be presented only in
camera. But we emphasize as well that we
should not cross that bridge until we have
no choice but to do so. The record and
disclosures before us at this early stage of
litigation demonstrate that dismissal of Fa-
zaga’s claims at this juncture prematurely
barred the courthouse door without assur-
ance that there is no alternative to doing
so.

CONCLUSION

For the foregoing reasons, we DISMISS
the remaining Bivens claims. Because the
grounds specified by the district court do
not warrant dismissal of the religion claims
at this juncture, we REVERSE and RE-

33a



670 124 FEDERAL REPORTER, 4th SERIES

MAND those claims to the district court,
along with the FISA claims and the
Fourth Amendment claims for injunctive
relief that we held cognizable in our prior
opinion, for further proceedings in accord
with this opinion and, to the degree still
applicable, the earlier one.
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Background:  Noncitizen, a native and cit-
izen of Ukraine who had been convicted of
possession of a stolen vehicle under Wash-
ington law, petitioned for review of Board
of Immigration Appeals’ (BIA) decision af-
firming immigration judge’s (IJ) denial of
his claims for asylum, withholding of re-
moval, and protection under the Conven-
tion Against Torture (CAT).

Holdings:  The Court of Appeals, R. Nel-
son, Circuit Judge, held that:

(1) possession of stolen vehicle under
Washington law was categorical match
with aggravated felony of receipt of
stolen property;

(2) BIA was not required to expressly list
elements of Washington-law offense
when determining whether conviction

for such offense was for particularly
serious crime;

(3) BIA did not impermissibly consider
noncitizen’s separate heroin-possession
offense when determining whether sto-
len-vehicle offense was particularly
serious crime; and

(4) BIA applied correct standard for deter-
mining that stolen-vehicle offense was
particularly serious crime.

Petition denied.

VanDyke, Circuit Judge, filed concurring
opinion.

Sanchez, Circuit Judge, filed opinion con-
curring in part and dissenting in part.

1. Aliens, Immigration, and Citizenship
O398

When the Board of Immigration Ap-
peals (BIA) adopts and affirms an immi-
gration judge’s (IJ) decision and provides
its own analysis, the Court of Appeals
reviews both the IJ and the BIA decisions.

2. Aliens, Immigration, and Citizenship
O404

The Court of Appeals reviews de novo
a determination by the Board of Immigra-
tion Appeals (BIA) that a crime constitutes
an aggravated felony under the INA.  Im-
migration and Nationality Act § 101, 8
U.S.C.A. § 1101(a)(43)(G).

3. Aliens, Immigration, and Citizenship
O404

In reviewing whether the BIA applied
the correct legal standard in its analysis of
whether a noncitizen’s conviction is for a
particularly serious crime precluding with-
holding of removal, the Court of Appeals
considers whether the agency relied on the
appropriate factors and proper evidence to
reach its conclusion, and it disturbs the
agency’s judgment only if it acted arbi-
trarily, irrationally, or contrary to law by
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Before:  GOULD and BERZON, Circuit Judges.1 

 

Judge Gould has voted to deny the petition for rehearing en banc and Judge 

Berzon recommends denial. The full court has been advised of the petition and no 

judge has requested a vote on whether to rehear the matter en banc. Fed. R. App. P. 

40. The petition for rehearing en banc is rejected. 

 
1 Judge Steeh has retired. Judge Gould and Judge Berzon are in agreement and 

decide this matter as a quorum. See General Order 3.2(h); 28 U.S.C. § 46(d). 
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