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FILED
United States Court of Appeal
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT - December 16, 2024
Christopher M. Wolpert

BRANT A. GREEN, - Clerkof Court

Petitioner - Appellant, i—( _’
v. _— | No. 24-2088

| (D.C. No. 2:21-CV-00775-RB-GBW)

RICARDO MARTINEZ, (D. N',M')

Respondent - Appéllee.

ORDER DENYING CERTIFICATE OF APPEALABILITY"

Before HARTZ, KELLY, and BACHARACH, Circuit Judges.

Brant Green, a New Mexico state prisoner appearing pro se, seeks a certificate of
appealability (COA) in order to appeal the district court’s denial of his 28 U.S.C. § 2241
habeas petition. Because we cénclude Mr. Green has failed to establish his entitlement to
a COA, we deny his request for 2 COA and dismiss this matter.

. | | .

In November 2011, Mr. Green began serving a thirty-year term of imprisonment in '

the custody of the New Mexico Department of Corrections (NMDC). NMDC inmates

are eligible to earn meritorious deductions for completing certain educational

. * This order is not binding precedent except under the doctrines of law of the case,
res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P.32.1 and 10th Cir. R. 32.1.
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achiev_ements. A meritorious deduction is a type of good time award or créd_it that
decreases the maximum amount of time an inmate must serve before being eligiblé for
parole or release.

While in conﬁnérﬁent, Mr. Gfeen earned fouf associate’s degrees: an automotive
technology degree in 2014; a liberal arts of university studies degree in 2014; a business |
administration degree in 2015; and a wind energy technology degree in 2017. He also
earned a vocational certificate in computer maintenance in 2014. NMDC awarded
Mr. Green a four-month lump-sum meritorious deduction for earning the wind enefgy
technolbgy degree. NMDC, however, denied Mr. Green’s requests for meritorious
deductions for the remaining degrees and the cértiﬁcate.

Mr. Green filed a habeas petition in New Mexico state district court challenging
the NMDC’s decision not to éward the additional meritorious deduct_ions. He argued, in
‘ relevant part, that he had earned meritorious deductions for the remaining three degrees
and certificate and was therefore entitled to 390 days’ credit. He also argued he had a |
-protected liberty interest in the meritorious deductions hé had earned. Léstly, he argued
that under NMDC policy in effect at the time he began serving his sentence, inmates
could receivé more than one meritorious deduction for earning an associate’s dégree.

The New Mexico state district court denied Mr. Green’s petition, reasoning that
under the NMDC policy in effect When Mr. Green earned his degrees, imﬁates could

receive only one meritorious deduction for earning an associate’s degree and any
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éubsequent%y earned associate’s degrees were not eligible for meritorious deductions.'
" The state district court also concluded this NMDC policy language was consistent
with New Mexico’s Earned Meritorious Deductions Acf (EMDA), which governs
inmates’ eligibility for earned meritorious deductions and provides an inmate is eligible
for a four-month lﬁmp-sum meritorious deduction “for earning an associate’s degree.”
N.M. Stat. § 33-2-34(D)(3) (emphasis added).

| Mz. Green sought and waé denied a writ of certiorari from the New Mexico
Supreme Court.

After completing his state habeas proceedings, Mr. Green filed a pro se petition
for writ of habeas corpus pufsuant to § 2241 arguing, in relevant paﬁ, that the NMDC’s
denial of meritorious deductions in these circumstances violated the Fiﬁh, Eighth, and
Fourteerﬁh Amendments.

The magistrate judge (MJ) assigned to the case issued proposed findings and a
recommended diéposition. The MJ concluded as an initial matter that there was no merit
to M. Green’s Fifth Amendment claim because the underlying actions involvéd state—
not federal—officials. ‘The M7 also concluded that Mr. Green’s Bighth Amendment

claim was frivolous because “[t]he Eighth Amendment guarantees a prisoner’s right to

! Although Mr. Green asserted an earlier version of the NMDC policy.allowed
inmates to earn meritorious deductions for each sequential associate’s degree that an
inmate earned, the New Mexico state district court rej ected that argument and concluded
that the earlier version of the NMDC policy likewise limited each inmate to one
meritorious deduction for an associate’s degree, even if the inmate earned more than one
such degree.
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the mirﬁmal civilized measures of life’s necessities, not the privi}cge ofa réduced
sentence.” R.vol. IV at 12. o

| As for Mr. Green’s F ourteenth Amendment claim, the MJ concluded that
Mr. Green “ha[d] no liberty interest in unearncd, discretionarily awarded good firne
credifs.” Id. The MIJ noted in support that “Subsection B of the EMDA” provides that
“‘[a] prisoner may earn meritorious deductions upon recommendation by the
classz'ﬁcati'oﬁ supervisor’ and “‘based upon'the prisoner’s active participation in
approved programs and the quality of [Such] participation;”’ but that meritorious
deductions are not earned ““unless the recommendation of the cla551ﬁcat10n superv1sor
is approved by the warden or the warden’s designee.’” Id at 14 (quoting N.M. Stat.
§ 33- 2 -34(B) (emphasis added by MJ)) | |

The MJ also rejected Mr. Green’s argument that Subsection F of the EMDA

limited NMDC’s ability to deny meritorious deductions to four narrow circums’cances.2
The MJ instead concluded that Subsection F “simply describes when a prisoner is
ineligible to earn meritorious deductions” and “does not mandate the only circumstances

warranting denial of meritorious deductions.” Id. at 19—20.

> Subsection F provides as follows:

A prisoner is not eligible to earn meritorious deductions if the prisoner:-

(1) dlsobeys an order to perform labor .

(2) is in disciplinary segregation;

(3) is confined for committing a serious violent offense and i 1s within the first sixty
days of the receipt by [NMDC]; or

(4) is not an active participant in programs recommended and approved for the
prisoner by the classification supervisor.
N.M. Stat. § 33- 2-34(F).
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The district court overruled Mr. Greeﬁ’s written objections t_o and adopted in full
the MJ’s proposed findings and recommended disposition.. The districf court in turn
denied Mr. Green’s petition for habeas relief and denied Mr. Green a COA.

Mr. Green now seeké a COA from this court. |

I

Before a state prisoner can appeal the denial‘ of relief under 28 U.S.C. § 2241, he
fnust obtain a COA. See 28 U.S.C. § 2253(0)(1_)(A) (“Unless a circuit justice or judge
issues a certificate of appealability, an appeal may not be taken to the court of appeals
from . . . the final order in a habeas corpiis proceeding in which the deténtion complained
of arises out of process issued by a State court”). A COA will issue “only if the applicant
has made a substantial showing of the denial of a constitutional right.” Id. § 2253(c)(2).
This standa:fd requires “a demonstration that . . . includes showing fhat reasonable jurists
could debate whether (or, for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented Were adequate to deserve
encouragement td prbceed further.” Slack v. McDaniel; 529 U.S. 4-73, 484 (2000)
(internal quotation marks omittg:d). In other words, the applicant must show that the
district court’s resolution of the constitutional claims was either “debatable or Wrong.”
Jd To the extent the district court denied relief on procedural grounds, the applicant
must algo show “that jvur.ists of reason would find it debatable whether fhe district court
was correct in its procedural ruling.” Id.

In his application for a COA, Mr Greeh expressly abandons hié Eighfh

Amendment claim, but states that he intends to “move forward with claims asserting

5
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violations of the Fifth and Fourteenth Amendments.” Pet. Opening Br. and App_. for

COA at 17.

We concludé that Mr. Green has failed fo establish his entitlement to a COA. on his

F ifth Amendment claim. More specifically, we conclude reasonable jurists could not find
debatable the district court’s ;:onclusion that the “Due Process Clause of the Fifth
Amendment applies only to action by the federal government while the Due Process
Clause of the F ourteenth Amendment applies to actions‘by state governments.” R. vol.
IV at 11 (citing Koessel v. Sublette Cnty. Sheriff’s Dep’t, 717 F.3d 736, 748 n.2‘ (10th Cir.
2013)). . |

We likewise Qonclude Mr. Green has failed to establish his entitle@ent to a COA
on his Fourteénth Amendment due process claim. The district court concluded that
meriforious deductions are a matter of discretion under the EMDA and that, as a result,
Mr. Green did not have a valid liberty interest in the meritorious deductions he requested
for his multiple associate’s degrees. We conclude reasonable Jurists could not find the
district court’s resolution vof this claim debatable or wrong. See Fogle v. Pieirson,
435F.3d 1252, 1262 (10th Cir. 2006) (finding no liberty interest implicated :‘wheri
“earned time” credits are discretionarily awarded).

Mr. Green argues that “Iother similarly situated inmates” in the custédy of NMDC
“received multiple” meritorious deductions “for earning multiple degrees.” ‘Pet. Opening
Br. and App. for COA at 13. He in turn argues that inmates, such as‘himself, “wﬁo met
the same requisites™ after August 2013 “did not receive the additional” meritorious

deductions and “were not treated equally under the law.” Id. at 1415,

6
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We conclude that Mr. Green is not entitled to a COA on this equal protection
argument. The MJ and district court declined to reach the mérits of this argliment
because Mr. Green raised it for the first time in his reply to the state’s answer and
because he failed to raise the argument in his state habeas petition. R.vol. IV at 10, n.8
(“This is a newly raised argument that remains unexhausted. The Court will not address
arguments raised for the first time in a Reply.”). We }are not persuaded reasonable jurists
would find this procedural ruling debatable. Nor are we persuaded reasonable jurists
could debéte whether Mr. Green stated a valid equal protection claim. Mr. Green has
presented no evidence to establish there were other “similarly situated” inmates who
received multiple meritorious deductions for earning multiple associate’s degrees. And
the New Mexico state courts concluded as a maﬁér of law that the EMDA, which
effectively governs NMDC policy, does not authorize multiple meritorious deductions
where, as here, an inmate has ¢amed multiple associate’s degrees. It is not our role to
reexamine that interpretation of New Mexico state law. See Wilson v. Corcoran,

562 U.S. 1, 5 (2010) (per curiam) (“[I]t is not the province of é federal habeas court to
reexamine state-court deterrﬂinations on state-law questions.;’ (internal quotation marks
omitted)).

Mr. Green also seeks to assert other arguments that were not addressed by the
district court. Specifically, he argues that (a) NMDC’s revision of its policy regarding
meritorious deductions for multiple associate’s degrees “was arbitrary and capricious,”
(b) the EMDA is a “divisible statute” that “constructively supports multiple lump sum

awards for earning multiple degrees,” and (c) past cases “incorrectly define[d] and

7
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appl[ied] the term ‘earn.”” Pet. Opening Br. and App. for COA at 15-16. We deny a
COA as to ali of these arguments due to Mr. Green’s failure to raise them in a timely
-fashion below. See Davis v. Roberts, 425 F.3d 830, 834 (10th Cir. 2005) (“[W]e may
deny a COA if there is a plain procedural bar to habeas relief’); United ’States v. Viera,
674 F.3d 1214, 1220 (10th Cir. 2012) (declining to co_ﬁsider afgumenté for COA that

pro se applicant failed to 'pre'sent 1n district court). |

I
We grant Mr. Green’s motion for lea\}e té proceed in forma paﬁperis, but deny his

application for a COA and dismiss this matter.

Entered for the Court

Paul J. Kelly, Ir.
Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

BRANT A. GREEN,

Petitioner,
V. Civ. No. 21-0775 RB/GBW
RICARDO MARTINEZ,

Respondent.

ORDER OVERRULING OBJECTIONS AND ADOPTING THE MAGISTRATE
JUDGE’S PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court on United States Magistrate Judge Gregory Wormuth’s
Proposed Findings and Recommended Disposition (PFRD) entered March 15, 2024. (Doc. 39.)
Judge Wormuth recommends denying Petitioner Brant A. Green’s Amended Petition for a Writ of
Habeas Corpus Under 28 U.S.C. § 2241 (Doc. 24.) (See Doc. 39.) On April 26, 2024, Petitioner
filed objections. (Doc. 43.) Respondent responded to Petitioner’s objections on May 8, 2024.
(Doc. 44.)

Pursuant to Federal Rule of Civil Procedure 72(b), the Court has conducted a de novo
review of the record and all parts of the Judge Wormuth’s PFRD that have been properly objected
to. After conducting this de novo review, and having thoroughly considered Judge Wormuth’s
PFRD and Petitioner’s objections, the Court finds no reason either in law or fact to depart from
Judge Wormuth’s recommended disposition.

IT IS THEREFORE ORDERED that Petitioner’s objections (Doc. 43) are
OVERRULED and the Magistrate Judge’s Proposed Findings and Recommended Disposition
(Doc. 39) are ADOPTED.

IT IS FURTHER ORDERED that Petitioner’s Amended Petition for a Writ of Habeas
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Corpus Under 28 U.S.C. § 2241 (Doc. 24) is DENIED.

IT IS FURTHER ORDERED that the Court determines Petitioner fails to make a
substantial showing that he has been denied a constitutional right and thus DENIES a certificate
of appealability.

IT IS FURTHER ORDERED that this matter is DISMISSED with prejudice.

ALt P

ROBERT C.B K
SENIOR U.S. DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT

" FOR THE DISTRICT OF NEW MEXICO [- ) é_“\
R
BRANT A. GREEN,
Petitioner,
v, | | Civ. No. 21-775 RB/GBW
RICARDO MARTINEZ,
Respondent.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before me on Brant A. Green’s Petition for a Writ of
Habeas Corpus Under 42 U.S.C. § 2241 (the “Petition”) (doc. 24) pursuant to the
Honorable Robert Brack’s Order of Reference (doc. 26) referring this case to me for

analysis, findings of fact, evidentiary hearings if warranted, and recommendations for

its ultimate disposition. Having reviewed the relevant briefing, docs. 24, 31, 36, and
being otherwise fully informed, I RECOMMEND that the Court deny the Petition.

L BACKGROUND

In February 2011, a jury foﬁnd Petitioner guilty of one count of second-degree

criminél sexual penetration of a minor and three counts of second-degree criminal
sexual contact of a minor. See Respondents’ Answer to Brant Green’s Pro Se Petition for
Writ of Habeas Corpus, Green v. Bowen, et al., No. 1:18-cv—00953-MV~THR, doc. 12-1 at 49-
52 (D.N.M. June 30, 2020). In October 2011, the Sixth Judicial District, County of Luna,

New Mexico, sentenced Petitioner to a 30-year term of imprisonment. Id. at 2.
1
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Petitioner began serving his prison term in the custody of the New Mexico Corrections
Department (“NMCD”) in Novémber 2011. Doc. 31-3 at 62.

While incarcerated, Petitioner has completed four (4) associate’s degrees —
Associate of Applied Science in Automotive Technology, Associate of Arts in Liberal
Arts/University Studies, Associate of Applied Science in Business
Administration/General Blmlsiness, and Associate of Applied Science in Wind Energy
Technology — and one (1) certificate in Computer Maintenance from Mesalands
Conimunity College.! Doc. 31-4 at 155. Inmates in New Mexico are‘ eligible to earh
lump sum meritorious deductions? for Completing certain educational achievements
while inca-rcerated. See N.M. Stat. Ann. § 3§-2—34. A lump sum meritorious deductibn is
a type of good time award or credit® that decreases the maximum amount of time an
inmate must serve in prison before being eligible for parole or release. See State v.

Tafoya, 237 P.3d 693, 698 (N.M. 2010).

! Petitioner has earned additional certificates not relevant here. See doc. 31-4 at 155.

2 Lump sum meritorious deductions are often referred to as lump sum awards. The applicable statute
uses the term “lump sum meritorious deductions,” see N.M. Stat. Ann. § 33-2-24(D)-(E), and I will use that
term for the ease of discussion. |

3 Courts use the term “good time” to refer to all categories of deductions listed within the Earned
Meritorious Deductions Act (“EMDA”"). See Compton v. Lytle, 81 P.3d 39, 40 n.1 (N.M. 2003) (describing
several types of “good time” awards including meritorious good time and lump sum awards)

~ (superseded on other grounds); see also LaVoy v. Snedeker, 2004 WL 3778602, at *4 (D.N.M. Mar. 9, 2004)
(referring to the EMDA as the New Mexico “good time statute”); see also Garcia v. Sanders, 2008 WL
11451323, at *9 (D.N.M. Aug. 20, 2008) (referring to the EMDA as the New Mexico “good time statute”).
The terms “good time award” and “good time credits” are used interchangeably. See Brooks v. Shanks, 885
P.2d 637, 638 n.1 (N.M. 1994) (stating that “there are a number of good time credits that a prisoner may .
accrue”).

2
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In January 2017, the Northeast New Mexiéo beten’don Facility (“NENMDE”)
Education Manager recommended that Petitioner be awarded a four-month lump sum
meritorious deduction for completing his associate’s degree in Wind Energy
Technology. Doc. 31-5 at 162. This recommendation was reviewed by a multitude of
parties, including the NENMDF Warden, and was approved in September 2017. Id. at
163. Accordingly, Petitioner was awarded four months” worth of good time credit off
his oﬁginal sentence. Doc. 31-1 at 107-08. Subsequently, the NENMDF Supervisor of
Education recommended that Petitioner be awarded three more four-month lump sum
meritorious deductions for completing his associate’s degi‘ees in Liberal Arts/University
Studies, Automotive Technology, and Business Administration/General Business. Doc.

31-5 at 156, 158, 160. However, after a similar review process as before, the

recommendations were denied by the warden due to NMCD Policy CD-082801(B)(3)(h)
which states, “An inmate may be éwarded énly one (1) lump sﬁﬁ award for receiving
an Associate’s degree. Subsequent Associates degrees are not eligible for [a lump sum
award].” Doc. 31-5 at 157, 159, 161, 170. Thiis, Petitioner was never 'awarded good time |
credits for completing his associate’s degrees in Liberal Arts/University Studies,

Automotive Technology, and Business Administration/General Business.*

¢ The state record and internal prison records are devoid of any documentation that Petitioner was ever
recommended to receive a lump sum meritorious deduction for completing a certificate in Computer
Maintenance. See generally docs. 31-3, 31-2, 31-3. 31-4, 31-5; see also doc. 31-3 at 65 (“As to [Petitioner’s]
assertion that he was wrongly deprived of a 30-day [lump sum meritorious deduction] for his certificate
in computer maintenance, he does not attach to his [aJmended [p]etition any documentation showing that
he asked for and was denied that particular [lump sum meritorious deduction]. Therefore, [Petitioner]

3
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On November 19, 2018, Petitioner filed a state petition for writ of habeas corpus
in the Eighth Judicial District, County of Union, New Mexico, arguing that he was
improperly denied lump sum meritorious deductions for coﬁpleﬁng his associate’s
degrees in Liberal Arts/University Studies, Automotive Technology, and Business
Administration/General Business under the Fourteenth Amendment of the United

‘States Constitution. Doc. 31-1 at 213-54. On May 20, 2020, the state court denied the
state petition concluding that NMCD Policy CD-082801(B)(3)(h), which was in effect
when Petitioner eérned Vhis degfees, “[does] not allow for a [lump sum awérd] to be’
Aawarded for sequential associate’s degrees earned by a single inmate.” Doc. 31-3 at 62-
65. Petitioner filed a petition for writ of certiorari in the New Mexico Supreme Court on
July 16, 2020, doé. 31-3 at 69, but on August Zi, 2020, his petition was denied, doc. 31-5 at
148. |

On July 25, 2022, Green filed his Amended i’etition for a Writ of Habeas Corpus
Under 28 U.S.C. § 2241 arguing that “[t]he denial of [lump sum meritorious deductions]-
violated [his] constitutional rights protected by the ;5th, 8th, and 14th Amendments.”

Doc. 24 at 6. The Honorable Robert Brack ordered Respondents to answer Green’s -

has not met his burden to [show] an actual deprivation that would warrant habeas relief.”) Accordingly,
my recommendation focuses on Petitioner’s claims in regard to his four completed associate’s degrees.
See Fairchild v. Workman, 579 F.3d 1134, 1149 (10th Cir. 2009) (“A claim is more than a mere theory on
which a court could grant relief; a claim must have a factual basis, and an adjudication of that claim
requires an evaluation of that factual basis.”) (citations omitted).

4
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Habeas Claim® on August 30, 2022. Doc. 25. Respondents filed their Answer on October
31, 2022: Doc. 31. The Petition was fully briefed on November 30, 2022, with the filing
of i;éﬁﬁonef s Reply. Doc. 36.
II.  LEGAL STANDARD

A state petitioner challenging the execution of his sentence properly brings his
claims pursuant to 28 U.S.C. § 2241. See McIntosh v. U.S. Parole Comm'n, 115 E.3d 809,
811 (10th Cir. 1997) (“Petitions under § 2241 are used to attaék the execution of a.
sentence, in contrast to § 2254 habeas and § 2255 proceedingé, which are used to
collaterally attack the validity of a conviction and sentence.”) (citations omitted). To
6btain habeas corpus relief, an inmate must demonstrate that “[h]e is in custody in

violation of the Constitution or laws or treaties of the United States.” 28 US.C. § 2241

(©B).

While § 2241 does not contain an express exhaustion requirement, Tenth Circuit
precedent requires a state prisoner challenging the execution of his sentence pursuant to
28 U.5.C. § 2241 to exhaust available state court remedies prior to filing a federal habeas
petition. See Hamm v. Saffle, 300 F.3d 1213, 1216 (10th Cii‘. 2002) (citing Montez v.

McKinna, 208 F.3d 862, 866 (10th Cir. 2000)). Exhaustion requires that a claim be

5 In the state petition for writ of habeas corpus and Amended Petition for a Writ of Habeas Corpus Under
28 U.S.C. § 2241, Petitioner also challenged the New Mexico Corrections Department’s alleged improper
confiscation of his legal materials. See doc. 24 at 6, doc. 31-1 at 236. On August 30, 2022, the Court
dismissed this claim without prejudice. Doc. 25.

5
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pursued through “one complete round of the State’s established appellate review

process, giving the state courts a full and faif opportunity to correct alleged

constitutional errors.” ‘Selsor v. Workman, 644 F.3d 984, 1026 (10th Cir. 2011) (citation

and quotations omittea). Said another way, “a state prisoner seeking federal habeas

relief generally must have first submitted each of his claims to the State’s highest court.”
Jernigan v. Jaramillo, 436 F. App'x 852, 855 (10th Cir. 2011) (unpublished). “The -
exhaustion requirément 1s satisfied if the federal issue has been properly presented to
the highest state court, either by dirggt review of the conviction or in a pbst-conviction
attack.” Dever v. Kansas State Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994). To that
end, the exhaustion requirement is satisfied even if “the highest court exercises |
discretion not to review the case.” Id.

While exhaustion is undeniably required, the standard of review of the state
court’s decision is less clegr. In Walék v. Edmondson, the Tenth Circuit expressly held
that, “we reyiew'habea_ls claims made puréuant to§2241...de novq.” 472 F.3d 1127,
1235 (10th Cir. 2007). This standard is é d.‘e.ci»dedly minority one and is pecﬁlia‘r given
that “it seems somewhat contradictory to re;']uire § 2241 petitioners to exhaust all state
remedies while simultaneously refusing to accord the state determination any

deference.” Rascon v. Lopez, 2012 WL 13076562, at *3-4 (D.N.M. Apr. 24, 2012). More

¢ The Court cites unpublished Tenth Circuit cases for their persuasive value. See Goodwin v. Hatch, 781 E.

App’x 754, 759 (10th Cir. 2019) (“Fed. R. App. P. 32.1 and 10th Cir. R. 32.1 allow citation of [10th Circuit]
unpublished decisions for their persuasive value.”).

6
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significantly, Walck appears to conflict with an earlier published opinion without
distinguishing it, let alone expressly overruling it based upén an intervening Supreme
Court decision. See Henderson v. Scott, 260 F.3d 1213, 1215 (10th Cir. 2001) (”Although
we analyze [petitioner’s] claim under § 2241, we still accord deference to the [state
court’s] determination of the federal constitutional issue.”). Itis of course well
established that ”[ajbsent an in_tervening Supreme Court or en banc decision justifying
such action,” a panel lacks the power to overrﬁle prior published precedent. Berry v.
Stevinson Chevrolet, 74 F.3d 980, 985 (10th Cir. 1996). Perha;ps this issue explains the
inconsisfency with which Cburts in the Tenth Circuit have approached the § 2241 review
standard. See Franklin v. Stephenson, 2022 WL 6103342, at *2 n.2 (D.N.M. Oct. 7, 2022); see

also Brown v. Ulibarri, 298 F. App’x 746, 748-49 (10th Cir. 2008) (unpublished) (citing and

applying the 29 U.S.C. § 2254(d) deferential standard of review to state prisoner’s
challenge under § 2241 tob state court decisions regarding withholding and forfeiture of
good time credits). Given the state of the law and my conclusion that Petitioner’s claims
fail under both standafds, I will apply the de novo standard.”

Petitioner is a pro se litigant. Accordingly, I construe his pleadings liberélly and
hold them to a les;s stringent standard than is required of a party represented by

counsel. See Weinbaum v. City of Las Cruces, N.M., 541 F.3d 1017, 1029 (10th Cir. 2008)

7 Hopefully, future appellate opinions will resolve this matter. Cf. Franklin v. Martinez, 2023 WL 4995037
(10th Cir. 2023) (finding no Article II jurisdiction when state sought ruling on § 2241 standard of review
without challenging the remedy granted by the trial court).

7
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(citing Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991)). Liberal construction
requires courts to make some allowance for a pro se litigant’s “failure to cite proper
legal aﬁthority, his Confusién of various legal theories, his poor syntax and sentenpe
construction, or his urmfaﬁﬁh'aﬁty with pleading requirements[.]” Garreﬁ v. Selby Connor
Maddox & Janer, 425 F.3d 836, 840 (10th Cir. 2005) (quoting Hall, 935 F.2d at 1110)
(alterations omitted)). However, “the court cannot take on the responsibility of serving
as the litigant’s attorney in constructing érguments and searching the record.” Id.
ITII.  ANALYSIS

Petitioner alleges that the NMCD inappropriately denied him three four-month
lump sum meritorious déductions (or twelve (12) months” worth of good time credit)
for the completion of his associate’s degrees in Liberal Arts/University Studies,
Automotive Technology, and Business Administraﬁon/Ceneral Business in violation of
his Fifth, Eighth, gnd Fourteenth Amendment rights.? Déc. 24 até6.

A. Fifth and Eighth Amendment

8 In his Reply, Petitioner attempts to bring an Equal Protection Claim, for the first time, by arguing that he
was similarly situated to other inmates who were treated differently than him—i.e., prior to the August
2013 revision of NMCD Policy CD-082801(B)(3)(h), other inmates received more than one lump sum’
meritorious deduction for receiving multiple associate’s degrees. See doc. 36 at 13-17. This is a newly
raised argument that remains unexhausted. The Court will not address arguments raised for the first
time in a Reply. See e.g., Thompkins v. McKune, 433 F. App’x 652, 660 (10th Cir. 2011) (“[A]s we have
previously noted, arguments raised for the first time in a [reply] are not properly presented to the district
court, and we will not consider them on appeal.”); see also Stump v. Gates, 211 F.3d 527, 533 (10th Cir. 2000)
(“This court does not ordinarily reviéw issues raised for the first time in a reply brief.”).

8
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It is not clear from either the Petition or the state court record whether Petitioner
ever presented a Fifth or Eighth Amendment claim in his state petition for writ of
habeas corpus. Nevertheless, I recommend that the Court deny Petitioner’s Fifth and
Eighth Amendment claims, along with his other claims, on the merits. See Wood v.
McCollum 833 F.3d 1272, 1273 (10th Cir. 2016) (“A district couft confronted with a mixed
petition may either (1) dismiss the entire petition without prejgdice in order to‘permit'
exhaustion of state remedies, or (2) deny the entire petition on the merits. The court
may also permif the petitioner to delete the unexhausted claim from his petition and
proceed only on the exhausted claims, or, if the equities favor such an approach, it may
- stay the federal habeas petition and hold it in abeyance while the petitioner returns to

state court to exhaust the previously unexhausted claims.”) (cifations and quotations

omitted).

Petitioner appears to claim that by denying him go‘od time credits, state prison
officials violated his due process rights gnde‘r the Fifth Amendment. Doc. 24 at 6. The |
Due Process Clause of the Fifth Amendment nap“plies; only to action by the federal
government while the Due Process Clause of the Fourteenth Amendment applies to
actions by state governments. Koessel v. Sublette Cnty. Sheriff’s Dept. , 717 F.3d 736, 748
n.2 (10th Cir. 2013). Here, Petitioner alleges conduct only done by state authoritiés, and |
thus theré can be no Fifth Amendment claim. Ianalyze Petitioner’s due process rights

under the Fourteenth Amendment below.
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Similarly, Petitioner appears to claim that by denying him good time credits,
p;ison officials violated his right to be free from cruel and unusual punishment. Doc. 24
at 6. If so, the claim is frivolous. The Eighth Amendment guarantees a prisoner’s right
to the minimal civﬂized measure of life’s necessities, not the privilege of a reduced
sentence. See Gwinn v, Awmiller, 354 F.3d 1211, 1228 (10th Cir. 2004) (holding that a
prisoner’s Eighth Amendmént claim based on “the denial of good time credits and |
other privileges” was not supported by applicable law). Thus, I recommend that the
Court deny Petitioner’s Eighth Amendment claim.

E. Fourteenth Améﬁdment .Lib.erty Interest

Cons’truing Petitioner’s argument liberally and taking into éonsideration the
state court records, I interpret Petitioner’s argument as asserting a due process liberty
interest in the lump sum meritorious deductions that the NMCD declined to award him
for the Completidn of his associate’s degrees in Liberal Arts/University Studies,
AutomotiVé Technology, and Business Administration/General Business: Respondents
contend that the ‘EMDA is discretionary, and Petitioner has no liberty interest in
unearned, potential good-time credits where the authorizing statute gives authbrities
discretion to determine eligibility for and grant credits in the first insta;lce. Doc. 31 at 6-
8. lagree with Respondents and recommend that the Court find that Petitioner has no

liberty interest in unearned, discretionarily awarded good time credits.

10
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Prisoners only have a constitutionally protected liberty interest in good time
credits (i) that they have already earned or (ii) that are mandatory; they are not entitled
to unearned good time credits that are discretionally awarded. See Fogle v. Pierson, 435
F.3d 1252, 1262 (10th Cir. 2006) (“denying a prisoner mandatory earned time credits—
i.e., those to which he has sbme entitlement—would deprive him of a liberty interest if
those credits advance his mandatory date of release on parole. However, where . . . the
credits are discretionally awarded, the; defendants have not deprived [the prisone;] of -
any earned time to which he was entitleci and thus no liberty interest was involved.”);

- see also Stine v. Fox, 731 F. App’x 767, 770 (10th Cir. 2018) (unpublished) (explaining that
where good-time credits are discreﬁonally awarded, “the defendants have not deprived
the prisoner of any earned time to which he was entitled” and thus no liberty interest is

involved) (quoting Fogle, 435 F.3d at 1262); ¢f. Templeman v. Gunter, 16 F.3d 367, 370 (10th

Cir. 1994) (recognizing that a statute which states “the department .. .shall grant...an
earned time deduction” might implicate the mandatory rule) (emphasis added).

As noted above, a prisoner may have a liberty interest in good time credits if tlléy
are mandatory. In Petitioner’s case, they were not. The New Mexico Earned
Meritorious Deductions Act (“EMDA”) governs the eligibility for and award of good -
time credits in the New Mexico state prison system. N.M. Stat. Ann. 33-2-34; Tafoya, 237
P.3d at 698; see also State v. Rudolfo, 187 P.3d 170, 177-78 (N.M. 2008) (describing the

EMDA as “a detailed set of guidelines for both the courts and the [DOC] to administer

11



Case 2:21-cv-00775-RB-GBW Document 39 Filed 03/15/2024 Page 12 of 18

in the ultimate determination of a prisoner’s eligibility for good time reductions from
his period of confinement.”). Subsection D of the EMDA provides for how “[a] pr1soner
| confined in a correctional facﬂlty designated by the corrections department is elzglble for
Alump-sum meritorious deductions.” Ayala v. N.M. Corr. Dep’t, 2020 WL 7311958, at *1
(N.M. Ct. App. Dec. 7, 2020) (emphasis added). A prisoner becomes eligible for a four-
month lump sum meritorious deduction after completing an associate’s degree. See
NM Stat Ann. 33—2—34@)(3) ("A 'prisoner confined in a correctional facility designated |
by the corrections department is eligible for h‘lmp‘—sum meritorious deductions as
follows: for earning an associate’s degree, four months.”). However, good time credits
are only awarded after-a procedure of recommeddaﬁon and approval set forth in
Subsection‘B of the EMDA which states:

A prisoner may earn meritorious deductions upon recommendation by the

classification supervisor, based upon the prisoner’s active participation in

approved programs and the quality of the prisoner’s participation in those
approved programs. A prisoner may not earn meritorious deductions unless

the recommendation of the classification supervisor is approved by the warden

or the warden’s designee.

N.M. Stat. Ann. § 33-2-34(B) (emphasis added); see also N.M. Stat. Ann. 33-
2—34(L)(2) (“’program’ means . . . educational . . . programs, appfoved by the
classification supervisor, that contribute to a prisoner’s self—betterment through
the development of personal and occupational skills.”). This statufory language

is permissive and thus establishes a discretionary system. See, e. ., Silva v. Amer.

 Fed. of State, County and Mun. Employees, 23 Fed. App’x 975, 977 (10th Cir. 2001);
12
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cf. Templeman, 16 F.3d at 370 (recognizing that a statute Which states “the
department . . . shall grant . . . an earned time deduction” might implicate the
mandatory rule). Consequently, courts héve repeatedly affirmed the
discretionary nature of these credits. See Brown, 298 F. App’x at 749-50 (finding
that the EMDA does not provide an inmate with a constitutionally protected
liberty interest in unearned good time credits because of the statute’s
discretionary nature); sée also Tafoya, 237 P.3d at 701 (”If an inmate is eligible to
earn good time credits under the EMDA, credits are awarded upon
recommendation by the classification supervisor, based upon the prisonet’s
activé pafticipation in approved programs and. the quality of the prisoner’s

participation in those approved programs.”) (quotations and citations omitted);

see also State . Smith, 2019 WL 6717664, at *4 (N.M. Ct. App. Nov. 6, 2019) .(”To
earn good time credit, a prisoner must participate in particular programs,
maintain good bevhavic_)r,r be recommended for good time credit by a supervisor,
and have this crédit approved by the warden.”) (citations omitted); see also State .
v. Ardrey, 2009 WL 6763561, at *3 (N.M. Ct. App. Feb. 9, 2009) (“We observe that
the [meritorious deduction program] is conditional: . . . whether a defendant
would feceive good time credit is a matter of pure speculation.”). Therefore,
Petitioner cannot establish a liberty interest in the good time credits he seéks.

based on the theory that they were mandatory.

13
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A prisoner fnight also be able to establish a liberty interest in good time
credits which have earned but which the prison officials are seeking to retract.
Petitioner’s claim fails here as well because he never “earned” the relevant good
time credits. Under Subsection B of the EMDA, a prisoner who has completed an
.educaﬁonal program approved By the classifications supervisor can only be
ax;varded ~ and thus earn - good time credits upon recommendation by the
classification supervisor and. approval by the warden or the warden’s designeé.
N.M. Stat. Ann. 33—2—34(13).‘ It is undisputed that the warden never approved
Petiﬁonef s request fof good time credits for receiving subsequent associate’s
degrees.’ Not only did the warden not approve them, but his denial was based
upon NMCD-po]licy.10 NMCD Policy Cb-082801 (D)(3)(h) states, “An inmate may
be awarded only one (1) lump sum award for receiving an Associate’s degree.

Subsequent Associates degrees are not eligible for [a lump sum award].!* Doc.

? Although the Supervisor of Education recommended that Petitioner receive three additional four-month
lump sum meritorious deductions for completing his degrees in Liberal Arts/University Studies,
Automotive Technology, and Business Administration/General Business, doc. 31-5 at 156, 158, 160, those
recommendations were denied during review because Petitioner had already earned his one permissible
four-month lump sum meritorious deduction for completing his degree in Wind Energy Technology, id.
at 157, 159, 161. ‘ :

1 Subsection H of the EMDA gives the NMCD the authority to promulgate rules to implement the
provisions of the EMDA. See N.M. Stat. Ann. 33-2-34(H) (“The corrections department shall promulgate
rules to implement the provisions of this section.. .. .”).

11 Petitioner alleges that “[p]rior to 2013 inmates regularly received [lump sum meritorious deductions]
for earning multiple degrees.” Doc. 24 at 6. The 2011 version of NMCD Policy CD-082801(D)(3)(h)
confusingly stated, “An inmate may receive more than one (1) [lump sum award] for earning an
Associate’s degree sequential Associate’s degrees are not eligible for a [lump sum award].” Doc. 31-2 at *
14. On August 14, 2013, NMCD Policy CD-082801(D)(3)(h) was revised to state, “An inmate may be

_ awarded only one (1) lump sum award for receiving an Associate’s degree. Subsequent Associates

14
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31-2 at 21. In other words, a state prisoner in New Mexico can only earn one
four-month lump sum meritoriéus deduction for completing an associate’s
degree, rega;dless of how many associate’s degrees the prisoner completes.
Therefore, Petitioner did not ”éarn"’ gooci time credits for subsequent associate’s
degrees because his requests for them were never approved by the warden based
upon a rational policy.

In summary, under Subsection D of thé EMDA, Petitioner’s completion of his
associate’s degrees in Wind Energy Technology, Liberal Arts/University Studies,
Automotive Technology, andeusiness Administration/General Business made him
eligible to be awarded fogr four-month lump sum meritorious deductions.”? However,
the statute does not mandate that Petitioner be awarded any lump surﬁ meritorious

~ deductions. Moreover, he did not earn good time credits for his associate’s degrees in

degrees are not eligible for {a lump sum award].” Doc. 31-2 at 21. Petitioner did not complete any of his
associate’s degrees until after the August 14, 2013, revision. See doc. 31-4 at 155. Accordingly, the August
14, 2013, policy language controls. Nevertheless, the state court determined that the 2011 version,
although confusing, similarly did not allow for a lump sum'award to be awarded for sequential
associate’s degrees earned by a single inmate because of the policy language stating, “sequential
Associate’s degrees are not eligible for a [lump sum award].” See doc. 31-3 at 64. Additionally, in his
Reply, Petitioner contends that the August 14, 2023, revision of NMCD Policy CD-082801(D) is “an
irrational departure from rule.” Doc. 36 at 15. I disagree. Because the EMDA is discretionary and gives .
the NMCD the authority to promulgate rules to implement the provisions of the statute, the NMCD can
change its rules as it sees fit. '
12 Here, Petitioner was awarded — and thus earned — one four-month lump sum meritorious deduction for
completing his degree in Wind Energy Technology after recommendation by the Education Manager and
approval by the Warden. Doc. 31-5 162-63. Without question, Petitioner has a liberty interest in his
earned four-month lump sum meritorious deduction that was awarded to him in August 2017. However,
Petitioner does not allege that the NMCD improperly revoked or terminated this earned good time credit.
Rather, Petitioner contends that he has a liberty interest in the three four-month unearned lump sum
meritorious deductions he was never awarded.

15
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Liberal Arts/University Studies, Automotive Technology, and Business
Administration/General Business because they were not approved by the warden as
required. Because prisoners only have a constitutionally protected liberty interest in
good time credits that they have already earned or that are mandatory, Petitioner is not
enﬁtled to the unearned good time credits that he was denied at the discretion of the
- NMCD. See Watson v. Williamé, 329 F. App’x 193, 195 (10th Cir. 2009) (unpublished)
(holding that where good—ﬁme credits had not been awarded and there being no
indication that éuch credits were mandatory, there was no cognizable claim). Thus, I
recommend that the Court find that Petitioner has no liber’;y interest in unearned,
discretionarily awarded good time credits, specifically those he requests for Liberal
Arts/University Studies, Automoﬁve Technology,fand Business Administration/General
Business.
C. Subsection F of the Earned Meritorious Deductions Act

feﬁﬁoner alleges that Subsection F of the EMDA changes this analysis because it
”manda{tes fo-ur (4) exclusionary conditions that prohibit inmates from earning monthly
good-time credit and [lump sum awards]. Thus [New Mexico] legislators intentionally

and with exacting specificity articulated the only circumstances warranting denial of

meritorious deductions.” 3 Doc. 24 at 6. If correct, this argument would mean that all

13 It is not clear from either the Petition or the state court record whether Petitioner ever presented this

argument in his state petition for writ of habeas corpus. Nevertheless, I recommend that the Court reject
this argument on the merits.
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good time credits for which a prisoner is eligible are mandatory if they do not fall
within the four exclusionary conditions. Respondents contend that Petitioner
misinterprets Subsection F, as it merely sets four situations where a prisonef is not
eiigible to earn méritorious deductions in the first place. Doc. 31 at 8—107 In support of
this argument, Respondents maintain that reading Subsection F through Petitioner’s
lens “would not orﬂy render superﬂuousﬂthe reqommendation/ appfoval conditions
detailed in Subsection B that serve as prerequisites to a prisoner’s earing ofvdeductions,
but would also run contrary to circuit and district authority confirming [the EMDA’s]
discretionary nature.” Id. at8. I agree with Respondents.

Subsection F of the EMDA states:

A prisoner is not eligible to earn meritorious deductions if the prisoner:

(1) disobeys an order to perform labor, pursuant to Section 33-8-4 NMSA 1978;
(2) is in disciplinary segregation;

(3) is confined for committing a serious violent offense and is within the first
sixty days of receipt by the corrections department; or
(4) is not an active participant in programs recommended and approved for the
prisoner by the classification supervisor.
N.M. Stat. Ann. § 33-2-24(F).
Subsection F simply describes when a prisoner is ineligible to earn meritorious
deductions. See State v. Montano, 517 P.3d 267, 268 (N.M. Ct. App. Feb. 10, 2022)
(describing Subsection F as describing circumstances that render a prisoner ineligible to

earn meritorious deductions); see also Flores v. Nance, 2012 WL 13081897, at *5 (D.N.M.

2012) (concluding that N.M. Stat. Ann. § 33-2-24(F)(3) does not allow a prisoner who is

17
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in disciplinary segregation to earn good time creaits at éll). As noted, it is well accepted
that the EMDA is discretionary and does not entitle prisoners to good time credit. See
Watson,‘ 329 F. App’x at 195. A prisoner eligible for good time credit under the EMDA
can be denied gobd time credit for a multitude of reasons under the discretion of the
NMCD. For éxample, under Subsection B, a prisoner can be denied good time credit
| simply based upoﬁ the Quality of the priséner’ s participation in an approved program.
N.M. Stat. Ann. 33-2-34(B). Accordingly, Subsection F does not mandate the only
circumstances Warrahting denial of meritorious deductions and Petitioner’s argument
fails.
IV. .CONCLUSION
Based on the foregoing reasons, I RECOMMEND that the Court DENY the

Petition WITH PREJUDICE.

GREGRY B. WORMUTH
CHIEF UNITED STATES MAGISTRATE JUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of
a copy of these Proposed Findings and Recommended Disposition they may file written
objections with the Clerk of the District Court pursuant to 28 U.5.C. § 636(b)(1). A party
must file any objections with the Clerk of the District Court within the fourteen-day
period if that party wants to have appellate review of the proposed findings and

recommended disposition. If no objections are filed, no appellate review will be
{allowed. ‘ "
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