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Appeal from the Umted States DIStI'lCt Court
for the Southern District of Texas
USDC No. 7:17-CR-1352-1
.. Before Davis, S'-I‘EWI;&RT’; and DENNiS 5. Csreust Judges. (RO S
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Geovani Hernandez was convicted by a jury of two counts of
attempting to aid or abet the possession with intent to distrihute cocaine. He ., . .
was sentenced to concurrent terms of 240 months of imprisonment and five,
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years of supervised release.
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* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determmed that this
opinion should not be published and is not precedent except under the limited -
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.

"APPENDIX B
SRR
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- First, Hernandez argues that the evidence'is insufficient to support

‘the jury’s-verdict that he was guilty of attempting ‘to-aid ot abet possession
~with:intent to distribute a controlled substance. He asserts that the evidence
does-not show that he had-actual or constructive possession ef controiled

substances. .

Because Hemandez did not preserve  this isstie by renewmg hrs motron
“for a rudgment of acquxttal at ‘the close of the ev1dence, we rev1ew h1s
sufﬁcrency-of ~the-evidence- claun for plam error See’ Umted States .
Campbell 775 F.3d 664, 668 (Sth Cll‘ 2014) We w111 reverse only if there is
‘a miafifest s *mscarrlage of j ;ustlce Uniited States v. Delgado, 672 F. 3d 320 331
(Sth Cir' 2012) (en' banc). “An- unpreserved 1nsufﬁc1ency claxm must ‘be
*e;ected “unless thé rfetord is devazd of evzdence p01nt1ng to gullt or 1f the
evmence 1s 50 ténuous that a conv1ctxon is shockmg » Id at 330 31 (1nternal.
quotatron marks and c1tatlon omltted) T o

.~ ST S e , - (“.-.»

. A conwctlon for possess1on w1th the mtent to dlstrlbute a controlled
substance requrres « 1) knowledge 2) possessron and 3) 1ntent to dlstnbute
the controlled substances » Umted S tates D, Solzs, 299 F.3d 420, 446 (Sth Clr
2002) (1nternal quotatlon marks and crtatron omltted) “To establish ardrng
and abettlng ‘under 18 U.S.C. § 2, the ‘government must show that the
defendant (1) associated with a criminal venture, (2) partxcrpated in the
venture, and (3) sought by action to ‘make the venture successful.”” United
.States v. Ramzrez— Velasquez, 322 F3d 868 880 (5th 'Cir. 2003). To prove an
attempt” to ‘aid “4hd abet the’ possessron with “intent ‘ to dlstrlbute a
controlled’ substance - the prosecuhbn st prove « (1) that the defendant
acted with'the kind ‘of culpablhty otherwise requu‘ed for the commission of
‘the underlymg subscantrve offense and (2) that the defendant fiad engaged
in ‘condact which constitutes a substantial’ step toward commrssron of a

~crimé.” United States . Pan‘zda 385 F 3cl 540, 560 (Sth Clr 2004)
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.Hernandez; a sergeant with the City of Progreso Police:Department in
Texas, made an .agreement with Hector Saucedo- Rodnguez (Saucedo), a
-;,conﬁden-tlal informant working undercover with federal law enforcement, to
:act_as .a-scout for- vehicles carrying drugs moving: through- Progreso. in
exchange for money. Hernandez accepted payment from Saucedo after
_performmg those scout dutles on ]uly 15 and July 31, 2017, :Hernandez, with
Saucedo r1d1ng w1th him - as g passenger drove up: and down the route used
by the undercover vehlcles carrymg the loads of cocaine, wh11e Saucedo was
_:m contact w1th the dr1ver of the load vehlcles g1v1ng the all clear;. On the first
date Hemandez used hls pnvate vehlcle, but.on the second date, Hernandez
used h1s marked patrol car to scout the, area to clear a safe passagefor the load '
the drug loads whrch conduct is th kmd of supportmg actlon that proves hrs
part101pat10n in the criminal endeavort HlS actions ip. meeting; Wlth Saucedo
to discuss the drug loads act1ng as a scout, and acceptmg payrnent
’demonstrate cnmmal mtent con51stent w1th thei mtent to attempt to aid and
abet the cocame possessmn and his- conduct amounted to substantlal steps
beyond rnere preparatlon toward colrnplletlon of the ¢ cr1me See Partzda 385
F.3d at 560 61; Umted States v. Cartlzdge 808 F 2d 1064 1068 69 (Sth C1r

i1987)

' Accordmg to‘ Hernandez there .Was, no ev1dence that he actually
possessed or constructlvely possegsed a controlled substance. However,
aiding and-abetting the possession of 3, controlled substance with the intent
to dlstnbute does not require the Government to prove actual or constructlve
possession. Unzted Smtesv Scott , 892 F.3d.791, 799.(5th Cir. 2018). “Aiding
and abettmg merely requrres that. the defendant’s. association .and
part1c1patlon in a venture. were. calculated to.bring about the venture’s
success.”, /4. The Government Wasnot;requrred to.prove:that Hernandez
possessed or attempted to possess the cocaine. See 7d.
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To the extent that Hernandez suggests the jury charge required the
Government to prove that he had actual or constructive . possession,
“[s]ufficiency is measured against the actual elements of the offense, not the .
elements stated in the j jury mstructlons ” Umted States v: Staggers, 961 F.3d
745, 756 (5th Cir. 2020). ]

Last, Hemandez argues that h1s trial counsel rendered ineffective
assistance by fallmg to renew the motion for a judgment of acqulttal at the
" close of all the evidence to preserve his ¢laim of insufficient evidence.” We -

. generally will not consider the merits of'an ineffective assistance of counsel : " - -

. ..claim on direct appeal See United States v. Isgar 739 F.3d 829, 841 (5th Cir.
O 2014) We decline to cons1der Hemandez s 1neffect1ve ass1stance cla1m at
“this tlme without’ pre]udlce to collateral review. Seeid:" | o

A}'FIRMED o Laawl
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for the Fifth Cirvcuit

No. 19-40655

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
versus
GEOVANI HERNANDEZ,

Defendant— Appellant.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 7:17-CR-1352-1

ON PETITION FOR REHEARING EN BANC

(Opinion October 9, 2020, 5 CIR., , F.3p )

Before DAVIS, STEWART, and DENNIS, Circust Judges.
PER CURIAM:

(X ) Treating the Petition for Rehearing En Banc as a Petition for Panel
Rehearing, the Petition for Panel Rehearing is DENIED. No
member of the panel nor judge in regular active service of the court
having requested that the court be polled on Rehearing En Banc
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(FED. R. ApP. P. and 5™ CIR. R. 35), the Petition for Rehearing
En Bancis DENIED.

Treating the Petition for Rehearing En Banc as a Petition for Panel
Rehearing, the Petition for Panel Rehearing is DENIED. The court
having been polled at the request of one of the members of the court
and a majority of the judges who are in regular active service and not
disqualified not having voted in favor (FED. R. App. P. and 5™
CIR. R. 35), the Petition for Rehearing En Banc is DENIED.
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Sheet | United States District Court
Southern District of Texas

UNITED STATES DISTRICT COURT. = . ENTERED

Southern District of Texas July 29, 2019
’ Holding Session in McAllen =~ -+ . ' David J. Bradley, Clerk
. UNITED STATES OF AMERICA - JUDGMENT IN A CRIMINAL CASE
V.
GEOVANI HERNANDEZ R e . .
‘ " 'CASE NUMBER: 7:17CR01352-001 h
USM NUMBER: 29339-479
| [ see Additionat Aliases. David Acosta
THE BEFENDANT: Defendant's Attorney

O pleaded guilty to count(s)

O pleaded nolo contendere to count(s)
which was accepted by the court.

was found guilty on count(s) 1 and 2 on March 7, 2019.
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Natuye of Offense - Offense Ended - Count
21 U.S.C. § 846, Attempt to aid and abet possession with intent to dlstnbute S kilograms or  07/15/2017 1
841(a)(1), 841(b)(1)(A) more, that is, approximately 10 kilograms of cocaine.

and 18 US.C. §2 ' '

See Additional Counts of Conviction.

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.

[0 The defendant has been found not guilty on count(s)

O Count(s) __ | [J is [J are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If ordered to
pay restitution, the defendant must notify the court and United States attorney of material changes in economic circumstances.

July 18,2019
Date of Imposition of Judgment

Signature of Judge

RANDY CRANE
UNITED STATES DISTRICT JUDGE
Name and Title of Judge

July 29, 2019

Date
"APPENDIX A"

19-40655.15201046:
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DEFENDANT: GEOVANI HERNANDEZ
CASE NUMBE? 7: 17CR01352 001 -

I T SN

I ADDITIONAL: COUNTS OF CONVICTION
Title & Section. > . Nature of Offense. . Offense Ended - .Count

21 U.S.C. § 846, Attempt to aid and abet possession with intent to distribute 5 kliovrams or 0:7/:3':!/;201 7 2
841(a)(1), 841(b)(1)(A) more, that is, approxnmately 6 kllograms of cocaine.
and 18 US.C. §2

D ?cc 'A.ddition,al COl:It.ﬁ,S of Conviction. . ’ - 1 9"40655 1 53
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Sheet 2 -- Imprlsonmenl

Judgment - Page3of 7
DEFENDANT: GEOVANI HERNANDEZ : »
CASE NUMBER: 7:17CR01352-001

I"VIPRISONMENT

The defendant is hereby commltted to the custody of the Umted States Bureau of Prisons to be imiprisoned for a

total term of 240 months.
as to each-of Counts 1 and 2, said imprisonment terms to run concurrently with each other

[ see Additionat lmpmonmeancrms — ST

The court makes the following recommendations to the Bureau of Prisons:
That the defendant be placed in an institution as close as possible to his family and one where he can receive drug and/or alcohol abuse
treatment and/or counseling. That the défendant be placed in an |nst1mt|0n where he can receive mental health treatment and/or
counseling.

The defendant is remanded to the custody of the United States Marshai. g

O The defendant shall surrender to the United States Marshal for rhls dlstnct
O at Oam. Opm.on S s

O as notlfed b)’ the Unlted States Marshal R .: ot

eoal

O The defendant shall surrender for service of sentence at the mstltutlon desrbnated by the Buxeau of Pnsons
{] before 2 p.m. on : RS

[ as notified by.the United.States Marshal.

‘O as notified by the Probation or Pretrial Services Office.

AR . “ e . o

, , RETURN
vt . e
I have executed this judgment as fo!lovws:_: o -
A P T 2T TR I T B e :
i [ 4
b N
Defendant delivered on to
at ..., with'acertified copy of this judgment, "’ ‘
SR S T VI T B - L - i .
o I R I ¢+, . UNITED STATES MARSHAL
g R ' . . .
' S T - 5 Z20 SRS - I S ,
Waa e et DEPUTY UNITED STATES MARSHAL

19-40655.154
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Sheet 3 -- Supervised Release

DEFENDANT: GEOVANI HERNANDEZ
CASE NUMBER: 7:17CR01352-001

SUPERVISED.RELEASE

Upon release from imprisonment you will be on supervised release for a term of: 5 years.
as to each of Counts 1 and 2, said Supervised Release Terms to run concurrently with each other.

[0 sce Additional Supervised Release Terms. o

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.
2. You must not unlawfully possess a contro!led substance.

St e e

ey el 4 P - N

Judgment -- Page 4 of 7

3. You must refrain from any unlawtul use of a controlled substancu You,must submlt to onc dl ug-test wnhm IS days of relua,sc from .

L}

imprisonment and at least two pcnodlc druo tests thereafter, as determined by the court.

O The above drug testing condition is suspended, based on the court's d;termmauou tlmt you- |
pose a low risk of future substance abuse. (check if applicable)

4. O You must make restitution in accordance with 18 U.S.C. §§ 3663 %nd 3663A .
or any other statute authorizing a sentence of restitution. (check if applzca[)le)

[XI You must cooperate in the collection of DNA as directed by the probation-officer. (check if applicable) - B
6. [ You must comply with the requirements of the Sex Offender Registration and Natification Act (34 1.5.C, §20901,ef seq!) as

[T Lo . i
ced D . . oL

dd

. .

FRTER
TS S

directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the Iocatlon where you reside, work,

are a student, or were convicted; of.a qualifying offense. (check if applicable). . .- . . " . .o - i
7." O You must participate in an approved program for domestic violence. (check tfapplzcable) '

R P

RN 1

I »iu

DL 2,

You must comply with the standard conditions that have been adopted by this court as well as with any otliei'iioh'di[i(ME'éli tlii:"aif'tdcﬁed.-f)atgé? T

i e vty ..(" q‘-c;

STANDARD CONDITIONS OF SUPERVISION )

(X] See Special Conditions of Supervision.

As part of your supervised release, you must comply with the following standa‘td condmons of supervision. These conditions are imposed
because they establish the basic expectations for vour behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.,

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of)our

vy

release from imprisonment, unless the probation officer instructs vou 1o report to a different probation office or within a different time frame.

2. After initially reporting to the probation office, you will receive instriictions froim the court or the probation officer
about how and when you must report to the probation officer, and you must report to the probation officer as instructed. - - -

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the

court or the probation officer.
4. You must answer truthfully the questions asked by your probation officer.. _ "'
You must live at a place approved by the probation officer. If you plan to changc whc,u. you hvc or any thmg about your living

hdd

arrangements (such as the people you live with), you must notify the plob‘dllon officer at least'10 days before the change. If notifyi ing

the probation officer in advance is not possible due to unanticipated circumstances, you must notifv the probation ofticer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit vou at any time at your home or elsewhere. and you must permit the probation officer to

take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not-have.full-time employment, vou must iy to find full-time employment, unless the probation officer excuses
you from doing $0. Tf you plan to change where vou work or anything about your work (such as your position or vour job

responsibilities), vou must notify the probation officer at least 10 days before the change. 1f notifving the probation officer at lcast 10

days in advance is not possible due to unanticipated circumstances, vou must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been convicted of
a felony, you must not knowingly communicate or interact with that person without first getting the permission of the probation officer.

9. fyou are arrested or questioned by a law enforcement officer, vou must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.¢., anything that was

designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without
first getting the permission of the court.
12, If the probation officer determines that you pose a risk to another person (including an organization). the probation ofticer may

require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must tollow.tli¢ instructions of the probation otficer related to the conditions of supervision. 19-40655.155
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DEFENDANT: GEOVANI HERNANDEZ R
CASE NUMBER: 7:17CR01352-001 T a

SPECIAL CONDITIONS OF SUPERVISION

You must participate in an inpatien’t or outpatient substance-abuse treatment program and follow the riiles'and regulations of that program. The
probation officer will supervise ydur participation in the program, including the provider, location, modahty, duration, and intensity. You must
pay the costs of the program, if financially able

You must participate in-an inpatient or outpatient alcohol-abuse treatment program and follow the rules and regulations of that program. The
probation officer will supervise your participation in the program, including the prowder locatlon modallty, duration, and i 1ntensuy You must
pay the costs of the programi-if financially able. -~~~/

You may not possess any controlled substances wnhout a valid pl escnptlon If you do have a valid prescription, you must follow the
instructions on the prescription.. - .- ... s -

You must submit to substance-abuse:testing to determine if you have-used a prohibited substance, and you must pay the costs of the testing if
fmancxally able You may not.attempt to obstruct or tamper with,the testing methods. " - - PR R ‘ ;

You may not use or possess alcohol.

You may not knowmgly purchase possess dlstrlbute admlmster or 0therwnse use any psychoactive substances, including synthetlc mari Juana
or bath salts, that impair a person's phy5|ca| or mental functioning, whether or not intended for human consumption, except as with the prior
approval of the probation officer. '

You must participate in a mental-health treatment program and follow the rules and regulations of that program. The probation officer, in
consultation with the treatment provider, will supervise your part|C|pat|0n in the program, including the provider, location, modahty, duration,
and intensity. You must pay the cost of the program, if fmanCIally able T T

You must take all mental-health medlcatlons that are prescrlbed by your treating physician. You must pay the costs of the medication, 1f
financially able. . , . e

[ Ssee Additional Special Conditions of Supervision.

19-40655.156
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Sheet S - Crnmnal Monetary Pcnalmes

Judgment -- Page 6 of 7
DEFENDANT: GEOVANI HERNANDEZ o
CASE NUMBER: 7:17CR01352-001

- CRIMINAL MONETARY PENALTIES: -

Assessment Col . »,Flne Y Pt Restltunon R
TOTALS $20000 s 'g;- RN e
O see Additiona‘l,Tcm\s for Criminal Mounetary Penaltics. . o i Lo ST P I S LR P M S A Y »

O The determination of restitution is deferred until ___ . An Amended Judgment ina Crtmmal Gase (AO 245C) .
will be entered after such determination.

. .. . . - e e ot e
. . . oo ’, . ‘ - . L B .
YTt 3 oL -

{1 The defendant must make restltutlon (including community restltutlon) to the followmg payees in the amount’ hstéd below. -

If the defendant makes a partial payment, each payee shall receive an-approximately proportioned: paymerit, unléss” specified otherwise i'n' ‘
the priority order or percentage payment column below Howeverypursuant to 18 U:S.C. § 3664(i), all wonfederal payees must bepdid
before the United States is paid.

BRI P
S LD e e VY

Name of Payee Total Loss* Restitution Ordered iori
: P e Codter a e RV B g i e O R T T T T PR LI ) IS PR T

[J  See Additional Restitution Payees.
TOTALS . $0.00

AN I

[J Restitution amount ordered pursuant to plea agreement $

[0 The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[0 The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[] the interest requirement is waived for the [ fine [ restitution.

[ the interest requirement for the {1 fine [J restitution is modified as follows:

[ Based on the Government's motion, the Court finds that reasonable efforts to collect the special assessment are not likely to be effective.
Therefore, the assessment is hereby remitted.

* Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or
after September 13, 1994, but before April 23, 1996.

if wr .

 19-40655.157
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Judgment ~ Page 7 of 7

DEFENDANT: GEOVANI HERNANDEZ
CASE NUMBER: 7:17CR01352-001

SCHEDULE OF PAYM ENTS
Having assessed the defendant's ablllty to pay payment of the total criminal monetary penaltles is due as follows:
A [X] Lump sum pavment of $200:00 - due |mmedlatf’ly, balance- cue’
O not later than i ,or

- in accordance wuth D C. 1D, OE, or XI F below; or -

B O Payment to beom |mmed|ately (may be combined with D c, O D, or D F below) or

c O Payment in equal '; _ " installments of - . ovel a period of , to commence days
after the date of this Judgihent; or o

D [ Paymentin equal installmentsof ___-~ - - - - over a period of , to commence days
after release from imprisonment to a term of supervision; or

E [J Payment during the term of supervised release will commence within _ days after reiease from imprisonment. The court
will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F Special instructions regarding the payment of criminal monetary penalties:

Payable to: Clerk, U.S. District Court
Attn: Finance PR
P.O. Box 5059 ° ‘
McAllen, TX 78502

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due
during imprisonment. All criminalymonetary penalties, except those payments made through the Federal Bureau of Prisons' Inmate Financial

Responsibility Program, are made'to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

' ESN [ P

{3 Joint and Several :
Defendant and Co-Defendant Names : _ Joint and Several Corresponding Payee,
(including defendant number) T ;¢ TotalAmount: = .5« -~ Amount "~ < “;° . *. if appropriate

See Additional Dcfendaﬂé and C‘o-befendants ﬁ‘él(i Jom; aid Séyéraif )
Ut e, e e v
The defendant shall pay the cost of prosecution.

The defendant shall pay the following court cost(s):

The defendant shall forfeit the defendant's interest in the following plopelty to the United States:

T A R SR PR SO S A R j

o 0o oO0o0a0

See Additional Forfeited Property. &

Payments shall be applied in the following order: (1) assessment, (2) lesntutlon pl‘lnClpal (3) restitution interest, (4) fine principal,
(5) fine interest, (6) community restitution, (7) penalties, and (8) costs, including cost of prosecution and court costs.

19-40655.158
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

UNITED STATES OF AMERICA, )
PLAINTIFF-APPELLEE,
v. SR S SRR “;% Appeal No. 19-%£0635
GEOVANI HERNANDEZ, )
Y

DEFENDANT-APPELLANT .
. 'MOTION TO RECALL ‘THE MANDATE

. . ‘ S o ey
Comes now Geovanl Hernandez pro se, before the Honorable
Wil ; "

Court to request that the mandate 'in, the respectlve appeal be

recalled:to’ prevent 1nJustlce. Spedlflcally, ‘Mr. 'Hernandez alleges

I FT T T S S, V2

that the om1331pn of a1d1ng and abettlng elements from the jury

U P ATt Rt P ;‘y‘z

1nstruct10ns pertalnlng to attempt - to a1d and abet charges rendered
his trial unfair and that a rational jury wouldrnetyhaye been_
able to find him guilty absent that error. Mr. Hernandez also
alleges that the Court committed a significant error in the
sufficiency of evidence analysis of his direct appeal by failing

to address the association element of aiding-and-abetting.

1. Omission of jury instructions rendered the trial unfair.

The Government cannot dispute that, following the district
court's dogged insistance that overbore the parties on the matter,
the district court omitted all aiding-and-abetting instructions
from the jury's charge of attempting-to-aid-and-abet. See ROA
19-40655 at 1221-1238, 1245-1281.

| The Government also cannot dispute that an aiding-and-
abetting instruction is required and necessary for the charge

of attempt-to-aid-and-abet. See United States v. Partida, 385




F.3d 546, 558 (5th Cir. 2004) (explaining that "the elements
required to'prove'the charge of attemptlng to aid and abet 1nvolve
instructing the jury on "the subStantive'offense" the mean1ng

of 'attempt' and [the meaning’of] 'aiding and abett1ng'") ee

also United:States v. Washlngton, 106 F.3d 983 1007 (D.C. Cir.
1997)" (explalnlng ‘the same). N -

"The Supreme Court has long held that 'the omlsslon of
an elemént from a Jury charge is subJect to harmless-error analy31s.

United States v. Muhammad, 14 F. 4th 352 (5th Cir. 2021) (c1t1ng

McFadden v. United States, 576 U.S. 186, 197 (2015)) The Supreme

Court has* also clarlfled that "'the harmless —error’ 1nqu1ry iSLJ’

whether it is clear beyond a reasonable doubt that a ratlonal

jury would hate found ‘the defendant gu1lty absent the error.

Muhammad'(citing“Neder'v}:United Staieé' 527 U.S. 1, 18 (1999)
a W1thout an’ aldlng and abettlng lnstructlon, the Jury V
was allowed to conV1ct Mr Hernandez solely with lnstructlons
that pertained to' dttempt and the sunstantive offense.’
7Mr?;ﬁerﬁandeé righteously”assertszthat a ratlonal'jury
would have found him innocent were it not for this error and
that ‘the stateménts from théftiiél”couft’prévé‘this'coﬁrentiOn
at the very “moment” the court resolved to om1t the aldlng and-

abetting- 1nstruct10n ‘from the charge

"Let's just om1t it. The ev1dence doesn t support
this. anyway. They re.going.to, it was elther attempt
“or they'ré going to acquit him. T mean it's aiding
. . .and abetting an attempt.-That just isn't consistent
"with the facts, given that this was an undercover
-operation. All right. So:I've.convinced myself just
to omit this whole sectién on aiding and abetting."

See ROA.19-40655 at.1266, Lines.5-11.

To summarize, Mr. Hernandez was.deprived a required eaiding



and abettlng 1nstruct10n despite his conviction being hlnged

upon 18 U S C § 2 Were 1t not for ‘the om1381on, as the d1str1ct

court alluded Mr Hernandez would have been acqultted by the

3

Jury,‘necessarlly meanlng that the Government would be unable

to clalm the error was merely harmless because there is. a reasonable

doubt that a ratlonal jury would have found Mr. Hernandez gullty

absent the error. g
. S o S ‘. . RS

Mr. Hernandez calls upon thls Honorable Court to. recall ..

the mandate to prevent thls 1nJust1ce.

lv\..‘

Cave oo

~

[

- . . . . R
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2. S1gn1f1cant error in the sufflcrency of the ev1dence analy31s-

il ./4_'“

The prev1ous cla1m necessarlly 1mp11cates whether the

z L
r_. LoaoL oy .o Or

eV1dence would have been suff1c1ent for a properly 1nstructed

~ B b
SRS

' . AR

Jury to conv1ct To Mr. Hernandez S credlt he properly ralsed

o -:.-(

an 1nsuff1c1ent ev1dence clalm before the Panel See Unlted States

P BN ] i e NS
¥

V. Hernandez, 825 Fed. Appx. 219 219, (Sth C1r._2020) It is, -

after all, very telllng that the dlstrlct court ‘would suggest

that Mr. Hernandez would be acqultted 1f .an a1d1ng and abettlng

fart

L . PEPERN . e B g R

7 O S A R e T A A S S

instruction were glven.w
On the toplc of aldlng and abettlng, the Panel, rightfully, .

1terated the elements that the Government would be requ1red to,

SADE . i

show: (1) assoc1tat10n, (2) part1c1pat10n, and. (3) jaction.to . .. .

......

make the venture successful See ld at 220

The: Panel denled Mr. Hernahdez s clalm of insufflclent

evidence. The Panel found that'j LA ratlonal Jury could flnd (]
his partlclpatlon 1n the crlmlnal‘endeavor.:Hls actlons [] demonstrate

criminal 1ntent con51stent with the intent to attempt toaid

. SRR . P S S LT TS
and abet the cocaine posseéssion, and his conduct amounted to

-3-



a substantial step". Id.

The Paﬁel's‘findihg of'sufficiénéy‘duﬁ against the very
eleménts bf‘aiding-and—abettihg of which théy pfofeséed.:

‘The Panel made no mention of whether 'a rational jury
could have found the elemenf of association in Mr. Hernandez's
case. |

The'anSQef'iélsiﬁply‘ﬁhat a rational jury cannot légéiiy
find association in the facts of Mr. Hernandez's case. See Anfé-
“at-2 ("That’ just isn't consistent with the facts, given that
this was ‘an undercéver ope%atibﬁ")ﬂ'Why?'Bedéﬁéé‘a‘gOQéfnmeht:tqf
infptmaﬁt‘WEd*iﬁtehd%iio‘fbil‘a yenfufeibénﬁdf'haﬁeifhé inteﬁt
to violatéifheyiawg“aééodiation7rEthfés”é'éharéd jntent. See”

United States v.>Holcomb, 797 F.2d 1320, 1328 (5th Gir. 1986) =

("One céh5“ééébéiéte""with‘azcriminél'Ventﬁré’6ﬁ1§ if he shares ~
the principal's’criminal intent"). - -

- - Further,” the Pahel's finding of participation is on weak
footing'bécéUS%‘tﬁéy'madelno-diﬁtgﬁc%ioﬁ befwéen"the'posséSSiéhl

and distribution elements of the underlying offense. SeéHUﬁitéd’

States v. Scott, 892 F.3d 791, 798-800 (5th Cir. 2018) (discussing
sufficient eVidéﬁdé:fbfgéidihg %ﬁ&fabétfiﬁg possession with intent
4~tb‘&{§tributé’dfﬁgsgiinclﬁdfngtfﬁé”ﬁéedffor é?dégrée of involvement

in each element of the unnderlying offense); United States v.

Jackson, 526 F.2d 1236 (5th Cir. 1976) (reversed after finding

participation in distribution but not the principal's poséessibn).
M. Hergandez had no cdﬁ%rdiyﬁvér'thef&rhgs,'wés‘kep;

from krowing what 'veéhicle ‘was transporting the 'drugs that stayed

in the Government's control at ‘all times, and the “load’ driver"

(Government Informant) had already obtained the cocaine independently

.



from Mr. Hernandez's later alleged "scouting'; the possession

was already completed before,Hernandez'e alleged participation,
In summary, the Panel committed‘signiﬁicant error in

evaluating the sufficiency of the evidence in Mr. Hernandezfs

. case. S ST

The evidence may be facially insufficient in showing
participation in the posSession aspect. of the offense.‘Notwithstanding,
the Panel d1d not address whether a rational Jury could have
found the assoclatlon element 1p a1d1ng and abetting, prlor precedent
of this CerUlt binds this Panel to hold that assoclation requ1res

a shared”crimipal,intent,LIhe jury was never instructed on this, .

requirement and neverthele§swsuchwintentﬂie,abS@nt”frqm;thisgua;,;w

case because Mr.tHernandez Only 1nterracted w1th a: government e

1nformant w1th no criminal 1ntent and no. real crime. commltted.

PR M s

Mr. Hernandez asserts thaturegt}ng;hisﬁcppvi%tionqppontj
such a incomplete sufficiency, analysis. that fails, to carefully
address_aii of the_elementsiis_probigmatic;rieavinglitraSPSQ‘,‘;j;-*
where a_proper analy31s would have yeilded a differenf outcome. .

..... [

is nothlng short of an 1n3ust1ce.,“, T
Mr,_Hernandez,calLsfpponithi§ Honorable Court to demonstrate
its fairness and integrity by preventing this injustice and- recalling

the mandate.

" IS J TR i =
CoNGLUSTON e

For the foregoing reasons, Mr. Geovani Hernandez, pro .
se, respectfully requests that;this_Honorable.Court-reca}l‘the

mandate in the respective appeal to prevent injustice.



CERTIFICATE OF SERVICE
I, Geova;i‘Hefnandezl ceréify that_;hé foregoing motion
to recall the mandate was serviced upon thé court by placing
this document into FCI Forrest City Low's intggﬁal mailing system -
with first-class postage pre-paid for delivery via;U.STLMail N

~on this 4th dqy_of Decembe;, 2024.

Respectfully submitted,

/s/ Geovanli Hernandez

T omonTe R T g ni s day of: 12/04/2024

. ...l .+ ... Geovani Hermandez . : . -
Tetme T s Reg. No. '29339-479
: . ..FCI Forrest :City Low..
P.0. Box 9000
. Forrest .City, AR -72336



"APPENDIX D"

IN THE UNITED STATES COURT OF APPEALS
*FOR THE FIFTH" CIRCUIT

e e
TE .

United Sfafps of Amerxca,
Plalntl Appgllea__

"Appeal No. 19-40655

v"

Geovanl H;rnanaez
Defendant- Appellant

ADDENDUM TO MOTION TG.RECALL THE MANDATE

_ Appellant Geovanl He”nande » @ former law enforcement
oFflcer and a polltlcal candidate, seeks to recall the mandate
in the respé@ti?giéppeai;‘challenging the application of 18 U.§5.C.
§ 2 to sustain bl\ ﬁonVchlon for "attempting to aid and abet"
a controlied substance ‘offense under 21 U.S.C. §3 841 and 846,
wvhen the jury was not 1nstruc;ed on aiding and abetting, thus
constituting a structural error.

Thié addendum lays out in extensive detail wvhy the hybrid
charge is fundamentally flawed beyond instructicnal issues,
unconstitutional, and reflective of broader systemic abuses. From
statutory ambiguity to prosecutorial overreach, Mr. Hernandez's
case highlights the risk of weaponized federal power targeting

politically disfavored individuals.



Mr. Hernandez's conviction under these circunms tanves

constitutes a ‘significant breach of constitutional norms and

. . Ty

demands careful reEOﬁsiﬁé fion upon recalllne Lhe mandaLe
Ihls addendumcxmmortq with the sbow1ng of 1n1Lst1cL to

nec e sltate‘a recall oF ‘the mandafe The validi ity of this |

hybridi ved charoe is tnwumxmtaiby nlear statutory authorlfy'end.

contravenés constitutional Drlnc1p1es of due process, statutony

clarity, and falr notice and is therefore unJusf in Mr HernanAez s

1

case. Movant®s’ prosecufloﬁ 1mp11ﬂates key consrltutlonal

infirm -ies that warrant’ JUdlClal rev1ew scrutlny and rel’ef

RN - i P I . .._,_ PR
Lt - . - N —
SN

underﬁbiﬁ& ;g precedents.»
Mr. ‘Bernandez challenges the censtltLtlonallty of

18 U SiGuas - applled to’ hls prosecurlon. The vases raised profouna

constitutional concerns about’ the’ eroslon of due process,
woaponlvat;on OF federal’ athorlty, and ;mproper hyorldlzatlon
of criminal charges. o |
Furthermore, Mr. Hernandez's presecution involved
deliberate blurrlﬂg of statutory lines and questionable
prosecutorial conduct, ircluding reliance on untraditional legal
theorles. uch asﬂ attemptlng to .aid and abet.' This :charge .rests
on the 1mproper hybr~d atlon of .aiding and .abetting principles
with 1ﬂchoat° attempt li b;lit) .creating a .crime unmoored from
statqtoryﬁ;anguege_prﬁQoggressipnakwgatene.

Further ﬂompllc Llno tﬂﬂ matter -ara’ allegations of

disproportionate governmeniel taxgetlng indicative of a broader

Ciee iy R



concern Jbout fadera1 law enforcemeﬂt being weaporized to

neLtrallze pe 11t1ca1 advarsarles "ather than to upheld justice,
Movau_ He nandez raspoctfully challen es the .~ |

consti utlonallty ot 18 U S.C. § 2 2s appli d iﬂhbi§.959§e?¥?}°n
for aftemptlnc fo ald and aoet" cngine‘gqssegsionvw;th intent.
to dlsfrlbute under 21 . 5.C. §§.841 and 846. This hybr d tbeory

Lundamﬂ tally mls1nterprets alﬂlncr and aoautlng as. an, inchoate, ., ...

offense, unlawftlly conflatlng 1+ w1fh attempt 11at111ty < s ediran.
o Th° Flfth Clrrult s de i _r}q he ,United Sf es. V., . G5

Scett, 48 F 3d 1389 ()th 1rc mtqu,ynitengEatgsjvtf;= T

e

Jackson, 986 P2d 256 ("rh Circ. 1993), demonstpgtg_gri;i al errors
in the government theorv and mlsapp »i ons, durlpg trial. ...
RS B SRR T A [ R S

_Specifically these cases nlarle rh ‘gidih ,and abet ting .canmobs i i
: S PN 2 o A S C A T b
SRS B

exist bsent a uompleted cubqtantlve offe , andythgy rejeqt . . - .
¢ B o .' .,u : NEFE R PR e P =3
Prosevutorlal atfempfa ro dllu essential elements throush ... .
: £ el T3 TSI N TR o8 3
R . . B ™ I 1 ‘ - Ryt ] ,A_ R - - P ey s rom o .
f ed llabi&ity theories. L -‘:"; . ?'-':_.“f,:’i-'i,.; T
canl ' ST NP A
c © . e T .- R ORI AN e O Dt
I. PROCEDURAL BASIS 't . otv . . Jo0il Wi ifo e da
; ik JUL I sl A G
Circuits have broad aufhotlty ‘tareeall mandates it has. e
. {_\' = :' Wb u~ R RIIIN N . ,

previously ‘issued in appeals o ‘prévedt injuistice. This'addenqum

brings light ‘to thp anLQflLe pres 't iﬁ;Mf:”Hérnéﬁééifé case



II. Procedural Rackgrouad

Mr. Hernandez was charged and convicted of "attempting to’
aid and abet the possession with intent to distribute cocaine"
under 18 U % C,j § 2 and 71 U.S.C. § 841(a)(1) and 846 ‘This charge
- arose from a federal reverse stlng operation entirely:; orchestratcd
by federal agents Despite the prosecution's reliance on the hybrid

theory,.evidenceuof,Hernandez's association with or participaticn

in Lhe posse331on a necessary element for aiding,and abetting r

PR

liabilitv,was 1nsuff101ent S T I T E -2

B Mr. Hernandez was conviqtedqin:cqnnection:with:awgovernment—
engineered reverse sting operation conducted at-the height of his
campaigpiﬁgpzHidalgp_gou§§x,8hepiﬁ§, Eedecal law enforcement -agents

Ameticuiouslv grchestrated every aspect of. a ficticious drug: . .
transaction te‘implicate him,_relying on paid informants apnd-
strategically designed scenarios. The underlying crime, a: scheme
the government controlled from inception Lo execution, existed

" solely in'thein minds and within thetconfines of this»operatién.

g

The prosecution relied on an unprecedented. hyhrid charge:

L B

of attemplinq to aid and abet,

"' arguing that Mr, Hernandez'

actions met the elements of both doctrines despite the inherently
distinct legal foundations of each. The hybrid charge blurred: -
critical legal standards, leaving the jury with unclear guidance
on mens ‘rea’ ‘cadsation) - and actus”Fea ail compounded by procedural
omissions -in the jury 1nstruct10ns. "“The conviction relled on an
overly: permissive’ 1nterpretation ot aiding and abetting law. On;Mr.
Hernandez s difect aopeal ‘the Flfth Circuit relled on Scotf and

Jackson (because Scott, in part, relied on Jackson), but misapplied

their holdings by failing to sufficiently and properly address-the

—4-



substantive flaws in the prosecution's theory.

ITI. KEY FINDINGS

This case presents substantial: clalms of Drosecutorla]

misconduct -and reliance on improper legal theories. Gpec1f1ca11y~

. ¥
t

1. Improper Broadening of Statutéry Scéﬁéf;The’chernment relied
on an.untraditiodal combinat{oh of a1d1ng -and- abettlng llablllty
‘with attempt liability, creating a "hybrld offense that lacksi

rauny-basis iu-statufoery ‘or “common ‘law.

.- Ty [P
- . - roe t Tt g N2 LIRSS = RS D R
Fal - . PU CR - :
¥

: . L . R R LR VL S S S D I S A
2. Procedural Defects: The jury instructions omlttEd crltlcal
St b .
elements of aiding-and abett1n9 1lab111ty (e. g., spec1f1c 1ntent
R Eats
and substantial part1c1pat10nY “which’ deprlvcd Mr. Hernandez of

“: .of his right to a fair trial’.' "

These flaws -ilTustrate systemic flaws in the adhinistration
-

of justice and. -underscore why 18 U.S.C. § 2, dsamjlailnthls case

'
i

violates due  process Pr1n01plesn
d1. R A

IV. CONSTITUTIONAL INFRINGEMENTS AND®LEGAL CHALLENGRES

Mr. Hernandez was charged », ¢onvicted and sentenced:for
attemptlng to a1d and abet a controlled substance offense under
21 U.S.C. 841 § 846 and 18 U.S.C. § 2. Mr. Hernandez asserts. s

that hls prosecutlon 1nfr1nges upon . structural and procedural

. _‘5_‘.



constitutional guarantees. The following defects are presented:

1. As-Applied Vagueness Under the;Due_Procesg Clause:

. The application of 18 U.S.C.-§ 2 and its inclusion of "attempting
to. aid and abet" violates due process due to statutory vagueness.
Supreme Court precedent establishes that laws nust provide clear
guidance ‘'to' ensure ordinary individuals may conform their conduct
to lawful standards. See Kolender v. Lawson, 461 U.S. 352 (1983);
Sessions. vi. ‘Dimaya, 138 $. Gt. 1204 (2018). . '

Circuits have.long disdgreed on whether "attempting to.éid'éhd
abet'™ constitutes an offense absent the existence of a principal.
offender. See United States ‘v Samuels, 308 F.3d 662 (6th Cir.,

2002); United States v. Giovanetti, 919 F.2d 1223, (7th Circ. 1990);

» ‘United States v. Delgado, 972 'F.3d 63 (2nd Cir.” 2020). The
inconsistency undermines statutory. clarity .and invalidates the
statutcry-charge against Mc. ‘Hernandez. =~ =~ @ - '

.n LS

2. Improper ' Broadening of Federal’ Attempt ana’ﬁiaing'éﬁd‘AbétEng‘
Statutesh ' , L S e T

A et TLomte o

The &ourt impfopeply conflated aiding and abetting liability ..
(which requires a principal) with ths crime of attempt (which
does not require actual commission). The use of an impropecr

hybrid theory permitted convictién without the government proving

that underlying oftfense occurred. See Rosemond v. United States,
572.-U.8 .65, 75.(2014). - . ooLoia o ' o

This hybrid construction also lacks statutory authorizétion, as
18 U.S.C. § 2 contains no attempt provision. See United States
v. McCoy, 995 F.3d 32, 58 (2nd Cir. 2021).

3. Violation of -Fair Noticé Guarahtées-<in the Criminal Lawh

Due process requires individuals £¢-réceive fair notice of the
conduct proscribed by the statute. See Bouie v. City of Columbia
378 U.S.::347; 351 (1964). Howevér; Mr. Hernandez was convicted
of a theory under 18 U.S.Cc. § 2 (attempting to aid and abet")
that several Circuits declare -doés 'riot ‘exist under federal law.
See e.g. United States v. Kuok, 671 F.3d 931 (9th Cir. 2011)
“Congress knows how to clearly create "attempt" liability in
,"agg;ng_statutes,but,drd~ndtidd‘iﬁ’dfafting‘ § 2. Applying

conflicting interpretations violates the doctrine of lenity.
.See_United States,v. Bass; 404 U:S-. 336, 347 49 (1971).

SRS B

-6~ , s



V. CONSTITUTIONAL AND LEGAL CHALLENGES

1. Vagueness and Ambiguity of Attemptlng to Aid arnd Abet

Adding and’ abettlng under 18 U.c. . § 7 relies on pr1nc1p1es

1

Nrequ1r1ng clear statLtory °lements,iand further, attempt llablllty

depends on" Congre331onal authorlzatlon for spe01f10 1ntent crlmes.

s

Movant s prosecutlon blends two doctrlnes attempt and aldmngsand

abet tlng, resultlng 1n an untradltlonal non—umversal,_ .uhsupported hybrid

charge and theory that 1ntroduces amb1gu1ty %;L

R

-

"Ql The Flfth C1rcu1t“s rellance on’ precedent llke Unlted ‘Staties
3 '7""1\'&'
ERTR -

V. Partlda, 385 F. 3d 546 (Sth ; r"2004), confllcts w1¢h holdlngs

in other clrcults that have rejected ' attempt to aid and abet" as

.....

F. 2d 1223 (7th Cir. 1990), United Qtates v. Dnlpado, Q72 F 3d 63

. aL
- ‘.‘.W‘,_, .

(an C 1‘20201 ThlS 1nconsiétency undermlneq falr nothe and ¢’

- BT e B RIS Y

subJects 1nd1v1duals 11ke Mr.,Hernandez to arbltrarv\and dlsparate
R ‘.‘> zl j R B

treatment ‘a dlrect v1o1at10n of the Flfth Amendment dwe ptOCﬂss

protections. e . N P ST VRl S jSv

e .—

2. Fundamental Due Process Flaws in the Jury Instructious
The‘omission:of Fifth Circuit Pattern:Jury Instructi'ow2.04 -

for aiding and abetting strlpped the, jury: of guldance o’ elements

,—:“r:pf A

such -as the pece°31ty for assoclatlon w1th a; crlmlnal venture and

R N . s
o p 3 i ) . R 3 o

v . i
actual part1c1pat10n 1n the foense.qé VRO I BT

o ..' . Sy toa B

By crammln aldlng and abettlng into an attempt 1n%tructlon,

Ve o R

the prosecutlon and court clrcumvented statutory bounoarlesA

RN [ ) r,!.
o J:::"--'

and allowing an ur\lawfu1 aqd lmproper conv1dtlon to ‘rest-on' 1mprncls

leadlng

conflated legal theories. See Rosemond v. United States, 572 U.S. 65

-7-



(2014) (emphasizing aiding 2nd abetting's distinct mens rea
reguirement). These:instrueticral flaws cemstitute structural : . -
error. A hybrid -'attempt .te aid.and-abet" charge presents conflicting’
sta;utp?y interpretations:that require elements of pessession to

support the aiding theory but relax those same.elements to- sustain

an attempt theory.. -

3. Reliance Or Improperly Rrcad .Interpretations: - .
:it?ﬂeqegpﬁesenge"log5qusiqe;Qe;ticipgtiqn,is'insufiicient»4
to sustain coaviction under aiding .and abetting doctrice. Hewever; -
Mr.hHernandez!sn”o aviction 1acku.proof that he engaged, ia the:s. |
sube anlee elements of .the crime, 1nclud1ng actual - or constrnctlv
pcssession of t_he alleged cont;rolled 's-ubét;anee. The,Vevj.g_lenCe:_c‘onsis,ted;»,,
solely of alleged !"scouting'' activities coordinated and controlled by government agents,
za degree of inVolvement insuffieient to meet. the elements required for aiding:and - |
abetting .the pessession aspect of the underlyln? offense. |
Conflating aldlng avﬁ abetrlng Llablllty -Wwith conspiratorial
doctrines allowed prosecutorial .overreach by logeringwthengoVernment7s
burden~0f.grqof§to include .actions qrchestrated entirely by ‘federal
operativeg.,SuchLexpansive_ingerppetetions directly.-contradict-
United States v. Simons,. 540 F.gADp 282, 284 85 (5th Cir. 2013),
which_emphaqi@es.phap }Leb;llty-qqden;sQ&&l(a)(l)grequiresia:nexus-
betweee the defendant's . conduct and.the possession.with intent;to;,

distribute,

4. Improper Role of Statutory Silence and Separation of Powers

“Statutory silence on whether “attempting to aid and abet" is

-8-



a federal crimeihighlights separation-of-powers concerns. Courts
over step-their ‘constitutional authoéity'wHen-crafting{qffénsés based
on expansivefinberpretétidnsirathefT&hén*COngtésSiodélzééﬁtﬂ Supréme
Court precedent consistently:warns agajinst jédiéiallyimEﬁQfgctﬁriﬁéf
crimes not plainly authorized by a statute. See United Sfates' v.
Bass, 404 U.S. 336, 347 (1971); Lamie v..Unined Stateé‘Tr?,*Skﬁ”U;S.'j
526, 534 (2004).

In Mr. Hernandez's case, tHe statutory- text of 18 U.S.T.°
§ 2 contains wo reference to attempt Iiability, while '§ '8471 imposes
strict requirements ‘f6r ‘proving Possession ‘with ‘intent to distribute’
The hybrid theory Wf Fidbility ndt*&nlfﬁimperm5é§iﬁfy’dfeﬁﬁés*éﬂ%éwu¢f
crime’ but also “denias ﬁhétkféxbﬁﬁiféiflnotide;‘tdﬁpoﬁﬁdfhg“ﬁﬁé“"aj”’

-

proc:e'.-s,g,,-z violatiohs. T S A PR S MR AR ST

LTI, e L . L ' ety TN

RUER N Ry

VI. LEGAL ANALYSIS

A. The Nature of Aiding amnd“Abetting - Liability -
L. Aiding:and Abetting‘Requirés a Completed -Gffense

Under' 18 0. S.C. § 2, aiditg a#d ‘abetting liability is =~ -
derivativej it depends entirély 'on "the ‘éxistence of a completed
susbtantive offense. The Fifth Cirduft, in Jacksdn, emphasized this -
pfinciple,‘holding‘that{aidiﬁgEand7éﬁétt{ng‘rQQUireé proof ‘that the
underlyingicrime-was?doﬁpletedféhd“that che=&eﬁn@aﬁﬁ'intenfibnally
associated with and participated in its commission.

In Jackson, the court stated:

.- P
o AR I

“Aiding and abetting is not an independent crime; rather, it.is an
alternate theory of Iiability for the substantive. offense."

-Q.



This doctrine underscores that aiding and abettinp ~camnot

stand alone as an 1nchoate offense. Ry atrachlng aLtempt to
aiding and abettlng, the government 1mncoo°r1v exrended § 2 beyond

its intended scope, creatlng llabllltj for an 1ncono‘ete and
. - Sy . - ,‘
speculatlve conducL

A . - 1

B. The’ Flemenrs of Alulng and Abetflng ]
; SRR
"The Fifth - Circuit has con31stcnt1y recutted the prooecutlon

fo prove four elefhents to establish aldlng and abettlng llablllty:

.

1- A substantlve offense was commltted bv someone elqe'

2~ The ‘défendant “associatéd w1th the crlmlnal venture-
-~ The' deﬂxﬁanr P2 rtlclpated in the’ venrure as somethlng he Wlahed
to bring about; and :

Ty e

l-The éeﬁrﬂant rook af;lrmatlve repc to make Lhﬁ venture-qugceed
(Un*tcd”gfates v Ledeuma,_°h F,dd 536" (Sth Cir- 199&)3 v

[

1 P N PR X
Lo

The govermment failed to meet these elements in Mr. Hernandez's

case The absence of av1dence rylng Hefnandez to the posces<1on

aspéct’ OL the ffen se, :s necoqsary predlc te. for aldlng and. abetulng.

Tnacead |tbe pxoancuflcn 1mpropcrly’relled .on specu]atlvc ev1ooncc

. 2 -

“ - DA

of prert ory conduct to satlsfy these elements _a.clearrf;elation
of Fifth Ci cuit precedent.
C. Errors in '‘the Hybrlﬂ ”heory s Appllcatlon'

1- Improoer Exoanqlon of Attompt L 3b111ty

Attempt lizKility 3llows" for the prosecutlon of 1ncomplebp

crimessbul’ requires proof of a 'cubﬂtanLlallntcp" toward commlttlng

-10-



the substant 1ve ofLenae. rr‘he govcrnment hybrld theory conf ated

ponr ot

at;empt w1th aldan and abottﬂnp, crea in" a doctri ne where

“F

llablllty at achps wlthout proof of elther a completed offensp or

substantial’ par ic 1paL10n,‘

In‘Scott, the Fifth Clrcu1t re;ected quch expan 1v

“

Q

interpretations, emphasizing that attempt and aldlng and abut ing

are distinct doctrines with seoardte requxrements. The court cauulonbd

o . e

against allow1ng onn-theory to dllute *he ev1dent1ary Jburden of the
- f.

(,‘.
RN

othcr a pr1nc1p1n v101ated 1n Mr. hernandez s.case.

PR

2- Misza ppllcatlon of Scott agdh3§ggsgg et e A

e [
‘,_ ‘_t,‘-" LI

.

The F‘Lth Circuit! d _§§i RS in. Scott. and Jackson, undersgores

DFR I I A

the proccdural and substantgmaerrors in Mr,4He:qggdezﬂgﬁﬁpgsgcutipn
B ‘ ‘ : Conl g ads

A. In Scott, the court rea
cleax: ev*dpnce of - puLki
govermment:in Hernandez
preparatory dlSLUSSIOPq

,or f?c111rat10n OL Dossess

d,;hat aiding- and, Qbettlng Lequires.
ignig, the’ underlylngﬂof ense.. The"
se relied on attenuatad svidence of
i

-O rh
.
.y U

me
*
.
8

ng Lo establish = association with

1

. T T LA e g o

Sy Lt .;,"‘-

r
PRt [ :
¢ 5 <

B. In Jdcksou, the ‘court to1pcted pfosecmnmzl aftempuu to wse °1Q1ng
and abetting theories to side step the need for direct, evideuce,. .
‘of ssubstanfive cvimes . This pnlnélple was “ignorsd ‘when the
goverament charged Mr. Hernandez with "atLemnt1ng~ro ajd aund, abet"
possession. wr“bbutp14v1nﬂ thdt” pos&es ion''sécurreéd or that Hernandeo
meaningfully associated with it, The govermment ccnceded  that
Hernawdez tever posséssed any’ Ilng&l ‘drugs " construcflvely or
actually, physically.

s, P
L T ol
3 H

: A

D. Expausive Ceunstitutional Ibsues Iﬂvalldatlng the Copv*ctloq - -

o f

TooaT e
1. Vagueness and(kethxmddnh‘The Hybrld Cherga s, L ek of Clarity
A. Ambiguity Retween Aldl nz avd Abetting and Attempt

'v A din gAand abetglug Unéer .S.C. § 2't;agiqnallg“pequizes;yr
thévpfosecution to prove:

1- A completed gffense;

-11-
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2—'Ehe>deﬂxﬁantk= association with principal's criminal v ahture;

Ml
'.‘}

§pec1f1c intent to facilitate the offunse° and - -

W
]

4- An affirmative act furthering #¢ts commission.
By coﬁtyast,-attempt liability.tnder 21 U.S.C. §§'8£1 and
846 Criminalizes-incompletef@ffenéesyffoéusing 6ﬁ_an individuai's
substantial step with iatent to commit 2 crime. These ‘two frameworkuv
serve distiget-legal purposes and'cannot*reasonéﬁiy be'mefgedJWiﬁhoct
explicit Congressional authorization. o |
. -~ The -Fifeh C1rcu1t valldatlon ‘ef thls hybrld theory Confli"t~
with otheu~01rcu1f s. t*eﬂ ment."Sée Udited States v.'S mL 15; 300 F.Jd
662 (6~-b Cir. f«zoo 2y (holding -thaﬁ‘aidiﬁ'g--a‘nd -‘atiet-.tiﬁg requ ires"-
'complg;gﬂ;@ffénSEJ;‘Uuihea-Sﬁatés7Vf?Ué§avafhan,Y&?f.f;3d;1bgéywyl
(9th‘gi;g~20179 The inconsistericy ¢reatés sign lfiCaiﬁjdﬁé"bfocéssj
concerns by allowing fundamental elemeuts of the charge to §ary
across jurisdictions.~w (A
2. Fundamental  Fairness:iand the Dectiine of Lenity
... -~ The hybrid chgrge'leaVésfthéfLaw:uniﬁieliigible‘fbr defendants
attempting te conform’ their-conduct te légal bbhh&atiééj violatlng
th&_Flfth Amendment's due’process’ protectlnnh. “See 'Kolender v.
Lawson,.461;UwSﬁ;352 357 {1983)" {1laws muqt define Crlmlﬂdl offenses
with sufficient definiteness).. When statates Are- unclear ox’ amblgbou‘
courtsmust -apply: the doctrlno nflenlty QLe Uﬂlted States v. Santos,
553 U.S. 507, S14 (ZOOS)'(plu}aliiY‘Sbiﬁion);}Theugoverﬁmeﬁf'é
expausive interpretation vidraﬁéé'thiglpfincible, ailawing pﬁbsécutdré

tc sreate crimes not expressly - delineated in law.

~12-



E. Procedural Due Process: Flawed Instructions and Uncoastitutional
Burden Shifting
1. Failures in the Jury Instructions .

The trial court failed to adequately instruct the jury cn the

distinct requirements for aidinn.andaabettimeAversusﬁattemﬁtv'As a
; - R h & D . - g U

result; the Jdury llkely convig ted. Mr.r‘ﬂrnandQZ'witho&t'fully”'

understandin that sziding and abetting, liability hinges. on specific -

1ntent and °1gn1f1canf affirmative acts beyong-mete prepasdtiocn. See

Rosemond V. United States, 572 U.§5:65; 76 5(2014), e cime alnloas
Critical]y, the instructions, emitted 'guidarice.on deliberate
. I T ’ ’ ' ’
parllclpatlon nna criminal:. venture,.a core requlrempwtuof“aldr ‘“

and abettlng charges Addi ionally, - Eke government “s eonflacﬂon

of 1ncomplnte ,conduct (attempt) with | ac;iiuative.copductﬁﬁaﬁ&iﬁgfaW&*

abetLlng) created confusien that . rendered.a fait trial impossibis,

F. h,ocedLral Impact of Reverse Sting Scenarios ... ..cco.oiceFrrs Lo

ng operaticens allow law enforcement to fabricate

e

Reverse st

entire criminal sceuatios but they must be limited by: thé ‘réqiircement..

hat a defendant freely act with Qh§$cp§minalainténtl:Fédérai7agents'

dominance over every facet of thi. §; operation;:including its dogistics -

and execution,&gndermingdAthefvolupparigessaqfwmr.%Hétnahdez‘s ‘adtion

Without clear standards, such operations. enable’ lav sunforcemect to

. .o

'1mposéagqi1tfwithout,susbtagtivejpr@@f;of{wrongdéiﬁétf S

-

The hybrid charge of "atgg@p,lng to aid and. abet". Lacks a .1

-

iy

cleav statutory basis. CongressAh as not authorized such: a ‘erime”

under eitber 18 u.s.c. § 2 (aldlng and. abetting) or 21-U.8.Civiz2:x

8§ 841/846‘(drug~related offenses). jbe.combiqation_pfwthese.ﬁécwrine§

~

creates ambuguity that violates due process. See Kolender v. Lawson,

-13-
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461 U.S. 352, 357 (1983) {criminal s ratutos mus t prOVJde ;; nerson
of ocrdinary Jrfplllqence fair notlce of what is p;onlbltedﬂ5 Other
circuits haVé‘éxplicitly'rejected‘th& existence of attempt to a1d
and abet“.ab”é'fédéréi cfime ‘See United éﬁétes v. Samuels, 308 F 3d
662ﬁ(é%ﬁxdffl AOO?), Unlted States v. GJovanettJ’ 919 F.Zd F 2d
1223 (7Eh“Cif 1990) The. d1<parate Jnterprefalens amAng 01r¢u1;s>'
furthés undermine’ the statute's clarlty, depr1v1ng defendant llk
Mr. Hernandeiwﬁf‘fgir'hotidéf::"' l | - :.u”_ -
‘7fh5Mr.'Heth%ndéé " the Jury 1nstruut10nq Ealled to 1nvlude
key :elements’ of- aldlng -and- abettlng llablllty,rquch as speCJflc
. 1nleni “and- subsrantlal part1c1patlon Fv omlttlng theoe urJLlcalv
elements;, ° “the -trial’ court relleved ‘the prosecutlon of its burqen,
violating ' ME . Hernande7 'S procedur;1 due prOpes;‘rggﬁts. Séew‘iéy
Rosemond v. Unitéd States, 572 .. 65 77 (2014 3 Mdreovef;'thétiw
government's reliance on broad and conflated rheofles of attempt
and aiding-aund- abaLtan llablllty undermlneq tne Fundamental Principle

thot Tlaws must "have aqcerralnable Standards Sne Bou1e v. City of

Co]umb]a 378 U.S. ?A7 351 (1964)

VII. WEAPONTZATION OF FEDERAL AUTHORITY
1. Selective’ Targerlng of a POllthal Fandldale

Mr. Hernandea é prosevur1on dld not oceur in avacuum Fé&eral
agents initiated their sting operation while Mr: Hernandez was a
dandidate for - Hldaloo Gounty Shewaf .an offlce thd Lo law enFnrceméni
The c1m1n? and’ the nature of the oneratlon sugg&t a calculared effort

to undermine his political career through targeting and framing.

R
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The wLapon17at10n of Lederal resources in th1s manner

-r.x
7

threatens the foundarlon of our democracy Federal law enforcemenr

Y {

asked1w1th lmoartla] admlnlst ation of Justlce \must»ngt_engage_

SRR

iti es almed ar dlecredltlng or neutra i‘g polltlcal

T

in

O i

adversar1e3*>5ee Wayte v. United States, 470 U.S 39, 608 (198 )

(prosecutorlal discretion connot be exceeded to. unfalrly Larget an;

A n

1nd1v1dual) The fact that the ooerat1on was entlrely manufactyred;

furthec demonstrates bad Fdlth and selective enforcement. . ceT

Iu thls ‘case of Mr. Hernande7,sfederal agents. and ;informants

S L W
i

orchesrrafrd a flctlclous drug lrafflcklng scheme de31gned ko .frame
- and 1mp11cate Vr. Hernandez The operatlon was. carefully constructed,

N T e - 3

leav1ng no opportuxir for legltlmate crlmlnal 1nteﬂt on.his part, fx

as agenf“ dlctated every aspect of the alleged offense. Th

demonsuxwes a dellberute effort to Erame Mr. Hernande7 rathervthan

detect actual crlmlnal act1v1tv PR S

Reverse Stan operatlons whlle cons tltutlonally permlsslbl

} .

under llmlted c1rcumstance>, become constltutlonally suspect when

used to target speclflc 1nd1v1dualsyor to fabr1cate crlmlnal -
involvement. The Fifth Amendment: demands that criminal laws focus
on punishing actual miscondhct,“pqt‘oq larceting individua}s,ifg i
through manipulative government schemes. See Jacobson v. United

States, 503 U.S. 540, 548 (1992) (condemlng covernmen‘ actlons

designed to mauufacture crlmlnal 1ntenL in deftndants)

o
! n

2. selectlve Targetlng and Framlng Mi.suse of Fedcral Aut thority. and

DlspronorrJonate Focus on a Polltlcal Candldat R T

The reverse sting operatiow targetsd Mr. Herrnaudez dmriﬁgm

-15-



his Doliticai'eémpéign for Hidalgo'CouﬁtyVQHPriff' Timing, as we]]

as the level of resocurces denloyed ‘raises credele concerns *haL

P

federal agencies’ pursued M: Hernande7 nor baeed on conerete
spicion but on political expedlency R
Selective targerlng in po]1t1ca11y charued conlexr undermlnes
the appearance and reallLy of Justlce éee Wayte v. Unlted States,.
470°0.S} 583' 608 (1985) CJrcumstan01a1 evidence suggeqs that
Mr. Hernandez’ became the Focits ‘of thlb operatlon becauqe of hls
candidacy cather’ than the ]egltlmate law enForcement obJectlves

Such misuse of power threateas fundamental democratlc pr1n01ples
VIII. Gonclusion

The hybrid theory violates due process by failing to provide
adequate notice of the coeduct it criminalizes. Ry merging aiding
and abetting with attempt, the government created a eharge untethered
to statutory or common law definitions, leaving defendants without
a clear guidance on how to conform their conduct to the law. (Kolender
v. Lawson, 461 U.S.'352 (1983)).

Mr. Hernandez'sgcase demonsgraur equal protection concernus.

aq tem pr to aid and abet" across

ct on defenaants based solely
i

on venue. The doctrlne of lenify, which requires ambiguous statutes

to be construed in fﬂvor of deﬂﬂﬁants further supports invalidating

i .

RPN

thl hybrid charge (Unlfed C‘ates v. Santos, 553 U.S. 307 {2008)).
The judicially fabricated "attempt to aid and abet" theory

under which Mr. Hernandez was charged, convicted, and sentenced

€]

violates core constitutional principles by eroding due proces

-16-



protectlnns coneravenwﬂg qraeutnry clarlLv, undermlnlng,f:ir

notlce. Thl Court should nor allow prosecutorlal overreach to

superSede Lhe clear 1eo1slat1ve 1nuent~pf Congress or the structural

‘

safeguards of our constltutlon.

Al

N

arg"menf to ensure a fuLl record is developed concernlng fhe S

stafutory and conetltutlonal challenges ralsed herelnrer—~Herpandez,

" PN

requests that the manda e be recalled to _prevent anL°th§ . This

Court must 1ntervene to uphold its falrnes§ and integrity by

S e

e

preventing rhls inJuetlce.

: " ReSpegt
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Case: 19406 Document: 134-2". "Page: 1  D. .. Filed: 01/14/2025

W@nited States Court of gppeals

~for the JFifth Civeuit  “"Cmemee

FILED
January 14, 2025

No. 19-40655 . Lyle W. Cayce
. Clerk .

UNITED STATES OF AMERICA,

e Plasntiff— Appellee,

I T L T P S I R L TP SR
’ L L N STy WERTE O O R

A BT A e o 9'-":'--:-:”‘1 AT ey Deﬁ?ndant—*Appellant R L

Appeal from the United States District Court
for the Southern District of Texas
- USDC No. 7:17-CR-1352-1

o Before DAVIS STEWART and DENNIS Czrcuthudges T

P }, Y. I8
wi T nn it s

“PER’ CURIAM

CITIS ORD ERED that Appellant § motion to recall the mandate is

W DENIED s w0 i &

BRI 0 A W L AT A T
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"APPENDIX F'"

In the United States Court of Appeals
for the Fifth Circuit

United States of Amerlca ‘

Pla1nt1Ff—Appe]]ee
Case No.
19-40655

Geovani Hernandez S
Defendant-Appellant, Pro Se

Motion for Rehearing of
Order Denving Motion to Recall Mandate

Comes now, Geovanl Hernandez, Defendant—ApDel]ant and reépectfu]]v moves
this Honorable: Court.far’.rehearing of its denial of his Motion to Recall the Mandate,

and in support'thereoffstates as followss ~=— - = == = =

I. Introduction - o - »

This Court's denial ofer;vHernandez%ssmotionﬂtb recall the mandate leaves
in place a conviction obtalned in VlolaEIQp of fundamental pr1nc1ples of criminal
HHability. The dlstrlct court s handi;ng of aldlng and abettlng Jliability was
legally erroneous,. structurally defectrve, and constltutlonally -dmpermissible.

At tr1a] the district court expressly omitted aiding and! Abettlmg Jury -

instructions, yet Mr. Hernandez was later sentemced under that very theory. This

- contradiction renders the conviction and sentence invalid as a matter of law.



IT. Statement’ of Facts | o

T e, “ . s

Mr. Hernandez was charged with attempting to aid and.' ab& nossession w1ﬂ1
intent to distribute cocaine, an offense that does not exist as a recognized crime
- in federal ‘law. i"?iidih,é”éhd abetting under 18 U.S.C. § 2 ‘r‘eémi"re's a completed crime
and a deferdant's active participation in its commission. Yet, in-this case, there
was no completed crime.

The government's own evidence at trial affirmatively established that Hernandez
‘never actually or constructively possessed the cocaine nor did he attempt to aid
arid abet” possessiori‘of it." ‘The government agent, Antdnio Perez’ IV,admlttea “at
trial that Hernandez never had access to the coeaine and that the drugs remained

entlrely under 1aw enforcement control throughout the operatlon.

Ins tead the government s theorv was, that Hernandez s alleged scoutlng for

_a future drug load somehow constltuted aldmg and abettmg possessmn w1th 1ntent

+

to dlstrlbute cocalne. Yet Hernandez ‘never possessed controlled ot fac111tated
any actual possession of narcotics. Ever_v aspect of the purported crl_me was,_

orchestrated bv the government alone, ]eavmg a legal and factual Vo1d 1n the

of Eense 1tself B

Ped SRR . e e R

Judge Crane hlmse]f recognlzed the flawed aupl1cat1on of aldmg and abettlng

11ab111tv and dec1ded to ount those _]ury 1nstruct1ons, stat1ng

Tl '_- Tty AR

"Let's just om1t 1t._ The ev1dence doesn t support th1$ anyway.

- It was éither ‘attempt ar they're goirg to acqu1t him. I mean, it's”

aiding and abettlng an attempt. - That just isn't cons1stent with the

.facts, giveh that this was an undercéver operation. ' All right. Sa,

. I've convinced myself just to omit this .whole .section on aiding . and

dbetting."" '(United States v. Hernandez, No. 7:17-CR=1352 (S.D. Tex. Y,
'I‘r1al Transcr1pt Dav 4 Doc. 12 P 46 ]1nes 5- 11\ .

A ST A S R

Despite this, after the verdict, Judee Crane contradicted himself, declaring:

U SR T U



"Okay. So, I am going to remand you to the custody of the U.S. Marshal.
And the reason for that.is you've been conv1cted of a crime, aiding and
abetting of a drug trafchklng of fense." (United States v. Hernandez,
No. 7:17-CR-1352 (S.D. Tex.), Trial Transcript, Dav 4, Doc. 123, P. 110
,¢]1nes 4—11) s . SEeT S T P

. This contradiction is constitutionally uptepable.and, undermines, the integrity

~of the convictien. . EORERRTE RS

IT Argument - - . - e e T
R I. ey . tkﬁ A R E T U T - SR NSl PO AR St P §

- - V- N A B - ey~ g ey - B .. v Ry (g
o N T e T B L U [ . . R N S ST UL S SN T A I S b {2 4.

Aiding-.and Abettlng Liability Requires Involvement in- Every.Element of:..

“-q 4 v

‘the Offense.
S SR T TORRG 1 o B U voocee e goboreaoid el

r. %
s, e PEDEN
el EFENLTE UL i CA :

It is well estiblished that a1d1ng and abettlng 11ab111tv under 18 U. S C. v

§ 9 requ1res the defendant to be 1nv01ved in every element of the completed offense.

SELY Dy ;"Wv s
abd abettor must fac1]1tate everv necessarv e]ement of the offense, not Just one

wr . R . o i e e .
R B LN A Y N S T ot IS S =

i

aspect ‘of " 1t)

The government s own adm1831on at tr1a1 negates thlS requ1rement 'Hernandez

v L
$13

was never 1nvolved in any posse331on of cocain actual or constructlve. At moSt
'the government a]]eged that he scouted for dlstrlbutlon, but partlclpatlon 1n the

distribution aspect alone is 1ega11y 1nsuff1c1ent for a conv1ct10n of a1d1ng and

abetting posse531on with intent to dlstrlbute cocaine.
' ’{ __,‘ '*\ "‘ ¥ l‘
The F1fth C1rcu1t has expresslv re;ected conv1ct10ns where‘a defcndant is
L
tied only to dlStrlbut10n~and not posse531on. See Uhlted Statesgv. Jackson, 700

3
: s
i

F. 2d 181 185 (Sth Clr. 1993)(ho]d1ng tha‘ mere assoclatxon w1th drug dlstrlbutlon

- v [ { ‘r_,,.,..-‘

does not establish aldlng and abettlng posse881on w1th 1ntent to dlstrlbute.
Similarly, in United States v. Fischel, 686 F. 2d 1082, 1087 (Sth Cir. 1982),

. "“'l
this Court empha81zed that aldlng and abettlnq posse831on requlres proof that the

def2ndant assisted in both possession and intent to distribute.



-Hernandez had no comnection to possession. The cocaine never left govérnment
control. ~

"vYA: .v.'

-At most, he could be accused of fac111tat1ng dlstrlbutlon but that does i
‘not satlsfy aiding and’ abetting possession. ‘

B. . They Jury was Denied the Opportunity to Acquit on Aiding and Abetting.
By remov1ng the aiding and abetting instructions, Judge Crane ensured the
jur_\/""‘:"r;évef:"fl':i}'a;d'ffﬁﬁe,{obportunity to properlv assess whether the evidence supported.

that theorert,ﬁe later sentenced Hernandez as if the jury had convicted on

I A R T B

e
This is a structural defect. The Supreme Court has held that depriving a
jury of an acquittal pathway constitutés' reversible error. See Sullivan v.

Lou131and, 508 U.S. 275, 280 (1993)(failure to properly instruct the jury on

= e B . vt R TN
-('..-" o dr. IS . e In el _E.

essentla] eLements Vlo]ates due process) :
" TE the judgs ‘-'haa“ left the aiting and’abetting instructichs, he'knéw the' jury
would have'sacquitted;” Hi& own statément confirms this. The Godrt ‘cannot ‘preemptively

remove an acquittal pathway, then later impose a conviction under that same theory.

ThlS c:ase 1s a textbook example of a structural error requiring vacatur.

s

_ The Jurv was never allowed to consider aiding and abetting, vet the district court

imposed a sentence based on that theory.
| Moreover, the government's own adnission that Hernandez never possessed or
attempted to possess cocaine only underscores why Judge Crane knew Hernandez would
have been acquitted if the jury had been properly instructed.
Fundamental fairness, due process, and the integrity of this Court require

that Mr. Hernandez's conviction be reconsidered. He cannot be convicted cf a crime



the jury was never instructed on. ”
- For these reasons, Mr. Hernandez respectfully requests that this£Court grant
rehearing, vacate his ‘conviction, ‘and recall the mandéte “to .correct ‘this miscarriage

of justice.

bmi tted,

s — = RS R T N '
L y L ._nvGeoLanl Heq andez .
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I certify, under the pena]tv of perJury, that the fore201ng Motlon for__ﬁuﬁu
Rehearing of Order Denying Motion:to Recall Mandate was.palced in the prison's
internal mail system, postage pre-paid, for service upon this.court via U.S. mail.

on this 24th day of February, 2025. |

Geovani Hernghdez
Defendant-Appellant
- . _ e e ... .#293395479 ..
c o ‘ o o7 GG Forrest City Low
. -P.0. Box 9000 = |
' Forrest C1ty, ‘AR 72336
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'PER CURIAM

Case: 19-4065. Document: 150-2- “Page: 1  De.. Filed: 04/16/2025

@Hmteh %tateg QEuurt of gppealg -
fur tbe j[ftb @[rtult UmtedStatesCourtcfAPPeals

Fifth Qircuit '
- FILED
April 16, _2025
Lyle W. Cayce

Clerk

- No. 19-40655

UNITED STATES OF AMERICA,
Plaintiff — Appellee,

i DOISUS, v s T

GEOVANI HERNANDEZ,

Defendant— Appellant. . ..

Appeal from the United States District Court
.+ for the Southern District'of Texas -~
 USDC No. 7:17:CR-1352-1

LN L.

~ UNPUBLISHED ORDER ., ..

___,Before DAVIS, STEWART, and DENNIS .Grcust.Judges.. ..

Lo

IT IS ORDERED that Appellant s.motion for leave to file an out of -

tune motlon for recons1derat10n is GRANTED.

SERTE B

This panel prewously DENIED. the motion to recall the mandate .

“The panel has corisidered Appellant s motion for recon51derat10n

IT IS FURTHER ORDERED that the motion lS DENIED

"APPENDIX G



"APPENDIX H''

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

UNITED STATES OF AMERICA
Pla1nt1ff Appellee .

v. I S - Appeal No. 19-40655

GEOVANI HERNANDEZ,
DEFENDANT-APPELLANT,

MOTION FOR REHEARING ON DENIAL OF MOTION
TO RECALL- MANDATE -

I. INTRODUCTION =~ =~ %

Pursuant to the'FederalzRuies:oFsAppellate Procedure,

Geovani Hermnandez respectfully fioves thlS Court to grant rehearing

on its denial of his motlon to recall the mandate 'Mr. Hernandez's
case presents 31gn1f1cant unresoiVedmconstltutlonal and statutory

issues concerning theinovel ‘theor§" o "attempt to aid and abet"

liability. This theory distorts aiding and abettlng s derlvatlve

nature by’ unlawfully mergrng it w1th attempt transformlng 18 Uu.S.cC.
RO S R S R

§ 2 into an 1nchoate offense contrary to law
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Thls one- sentence denlal foreclosed subtantlve con31derat10n
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of 31gn1f1cant statutory, constltutlonal and ev1dent1ary issues
that not only Jeopardlze Mr Hernandez s rlght to a fair trial
but also undermine core principles of aiding and abetting liability

in the Fifth Circuit and beyond.
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This case raises urganrquéstions”concerning:statutory

Tt S

overreach, constitutional due process, and ev1dent1ary standards

in the context of the government s use of a hybrld attempt to

.....

aid and abet" theory. These"lssues ‘Feémain unresolved desp1te
substantlal constltutlonal s1gn1f1cance and broader - 1mpllcatlons

for Fifth C1rcu1t precedent.

The procedural backgrOUnd of thlS case underscores these-Q'

..
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points' Follow1ng d1rect appeal denial, Mag1strate Judge Hackert

~

‘tnalyzed suff1c1ency argunents durlng § 2255 proceedlngs and ;Hgél

1nadveruﬁﬂﬂy hlghllghted cr1t1cal ev1dent1ary deficiencies related
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to the posse331on element of the offense Desplte'th ultlmate

conclus1on favorlng the government his analys1s reflects unaddressed

during trial: proceedlng fufther feveil how ‘the omltted a1d1ng and‘
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abetting jury- 1nstruct10n3prejudice ‘Mr. Herrdandez's defense,
preventing a fair trial on: legaily“sound grounds . AR
i..The one-sentence denial of fhe-mot{oﬁ“to'reealluthe mandate
underscores ‘a troubling. pattern. Mr. Hernandez's constltutlonal
and statutory ‘arguments have not Béen fully analyzed by this Court
despite  presenting’ questlons warrantlng review under controlllng |
Fifth Circuit and Supreme Court precedent. This motion prov1des
an opportunity to’ engage with crltlcal issues left unaddressed
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which include':

1~ 'The derivate naturé of a1d1ng “and’ ahettlng llab1llty, wh1cn
presupposes completlon of ‘the substantlve offens
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2- The evidentiary_deficienciesvin,e&tablishing Hernandez's
participation  in:the substantivé possession aspect of the
offense; _

3~ The conflation of distinct aiding and ahetting principles.
concerning possession and distribution, compounded by the
improper application of attempt liability; and, .., * ...

4- The significant risk of undermining legal clarity and fair .,
notice by endorsing-a theory unsuppdrted by statutory or
. precedential authority. o _ T TRl T BRIt B S0

5- Ihe improper.qpnﬁlation of aidiﬂg?@@dmébettinglpﬁincipae@;
In relation to possession and distribution, contrary to Fishel
and s;milap cases; . .. R SRS L TRV SR TN A B NN SRS BN
6- The misapplication of attempt. liability .to;-aid and abet possession,
failing to satisfy intent and participation requirements: and
N B L N e T B S STt

7- The' consequences of éndorsing a hybrid charge unsupported by

statutory or precendential authority. . . . ... . o rereanaas 6ttt
L % . T I Lo s .-:"u o Roe o L s
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©_ Notably, precedent such as Upited States v. Fischels 686 x5
F.2dmiéégﬁ(sth c;;,¥1?§22110la?i§ig§};hgﬁjdistiqct.pgquiqemeﬁts oichoand
for'éiéiﬁg.andIgB%tE%qgupQ§§eS§;onﬁHpggr 213u&S€Qi“'§§ﬁ8@lﬂandﬁ&$6ﬁdu
It affirms that aidi“g'agdwabetﬁéﬁgqsﬁgﬁutony Liability’ = wifo. o ° o
is not only derigat;ye‘buytfeqqigesiﬁgtive-qnduinﬁanmipnal.paﬂﬁcﬁxwion
in the épggifiq_qgimiqgl yeq;Qrg.“Ihese,ppiqciglesywere&misappli@d?bﬁ

in Mr. Hernandez's trial and subsequent .proceedings.,. culminating: . .
~ . R .. Voo, i el A : IS M 2 R g 5 3 : g

in an unsupportéd hybrid charge .and.a suffiency analysis. at;odds: . .
. .‘ ..' I ToeL . O e IR S R .. - -y

with binding authority. . . . ,uioos o o e 0 epe Gloanil 000

IO R SN
At the heart of his case L;gsymhe.gpygrnmentfsjre;ianpﬁ;p@;

a hybrid, "attempt to aid and abet," under 18 U.S.C. § 2 that!is: s

fundamentally incompatible with long-established legal principles

abetting,

governing criminal liability. This, theory, distorts.aiding--and-
St AT It R TA e

Sl g ?l'ﬂ!-";":' ':_‘. L S A R o
a derivative liability doctrine requiring proof of a completed offense,
by merging it with attempt, an inchoate offense criminalizing conduct

short of completion. This conflation resulted in a conviction
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unsupported by statute, precedent, or ‘evidence.

The "issues hererare even ‘more pressing given the”prOCGdurai
history:. of: this case. The Fifth Circuit's affirmance on direct:
appeal. and:the:denial of the ‘motion tc 'recall mdndate relied o
findings inconsistent with its own precedents, including Unitédﬁt
States v. Scott, 48 F.3d 1389 (5th Cir. 1995),land United States v,
Jackson, 986 F.2d 256 (5th Cir.*1993): Subsequent analysis bvg'"'
Magistrate Judge Hacker duringbthef2255Jproceedings'revealEd'thE‘w
evidentiary insufficiencies-underpining ‘the- government 8 case évén

Dot

as Hacker concluded 1n favor of the government Whlle hlS flndlngs

obsuxmlbly defendeed the conv1¢tlon, hlS explanatlohs 1naaverten;1y

&,.\ .

exposed crltlcal deficiencies in meeting the posse531on element of

the offense, a gap that proves fatal to the government S theory

BEISEASIE NN “h

ThlS motlon respectfully urges the Court to rehear

\' .j ; I E ! - “ ’l . P R * .
this case addre331ng the follow1ng 1ssues furtherly ,
o0 Saly o : R PR A Y ARSI ¢ PR PP
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1- The statutory constltutlonal 1nva11d1ty of the hybrld "attempt

¥

to aid and, abet't theoryy - <y L
Vo3

2--The- 1nsuff1o1@ncy of:ievidence supportlng ‘Mr. "Hernandez s
conv1ct10n, partlcularly regardlng the posse331on element';,,

The'81gn1f1cant preJudlce arlslng from the omission of aldlng
.and abettlng jury dmnstructions, z~décision h1gh11ghted by “Judge
Crane's comments about ltS llkely 1mpact on the Jury, and

" ;\;;,"Y s

4- The broader 1mp11catlons of thlS Cmnﬂ streatmeni of these issues

for ensuring: doctrinal. conSLStency,udue process, -and 'respect for

the legislative framework governlng cr1m1na1 11ab1L1ty.

R T e s R = L 5
A T N N ! . N PSS - 5

II. LEGAL BACKGROUND AND CONTROLLING PRINCIPLES

~ I
o med b vk

1. The Derlvatlve Nature of Aldlng and Abettlng

The foundatlon of aldlng and abettlng llablllty under

-7
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18 U.S.C. § 2 is that it attaches only to a completed substantive
'offense%i;tﬁis.not.an.inchoate_offenseu See. Jackson, 986.F.2d at
257; Scott, 48 F.3d ,at :1393. ‘This Court has . répeatedly: affirmed -

that to convict someqne;0f4aiding‘andwabe£tingb_theaprosecution must

o S AR NNCE T ; : : T
1- The suhsunmive_.offensepwas committed;:: . R R O
2- The defendant . associated with 'the offensey - ... =~ n.. =dex?sin<d

3- .The defendant participated in:the offense’as:sométhing h&swished -
to brlng about; and

ae §§ -~ e e s q B - t '. § S ,A,v‘:j_u;\-:_,_‘-‘_‘-l{.' =
4- The" deﬂﬂdant took afflrmatlve action to further the offense .
(Seott, .48 F.3d at.1393; United States:v. Ledezma;:26-F.3d" 6362
(SLh Cir. 1994) ‘
T aWBLE o R ! 3 P B ¢ 1. ST RL U, RSy
' aodn I S TR RS R A7 R I
‘The" ev1dent1ary bar“is purposefully to ensure a cleartT
-~ - ' "', SN . v Jar mit

distinction between preparatory conduct and actlve comp11c1ty

Critically, a1d1ng and abettlng requ1res dlrectly llnklng the

.o ~

defendant to the substantlve offense in ths case, the posse831on

i

of cocalne. The arrestlng agent and the prosecutlon conceded that

Mel Hernandez never had actual (phy31cal) or-. constructlve possessLonv~
. ; 1" - . i . l\;(. !

of cocaire nor any other 1llegal drugs The Jury was never told that

. ~: " . -\‘.
- TS . : _‘(-,4 Loy

Hernandez was, attemptlng to posse&sany drugs‘ nor that Mr Hernandez

1 B ¢ "_v:—‘\

7 e A S _‘T ° Y., et PG
instructed anyone ‘to possess, “nor facllltated the posse331on of any
drugs Mr Hernandez had no controlﬂof the alleged cocalne’that Wdo

in the posses31on of law enforcement agents and 1ncent1v1zed Mexican

ce 4’ i !! T o . [ Lot

illegal aliens.serving as cr1m1nal 1nformants as the case was solely
' T T AR 3
a fabrication of federal agents.

Aiding and abetting llablllty, under 18 U.S C §_2,‘ attaches

- v . ' -
000

only to completed offenses and requlres the prosecutlon to prove that

IR , _l"‘. I ,

Y
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the defendant. intentionally associated with and ' facilitated the
unrderlying crime. In Mr. Hernandez's case, the government never

committed. apy crimes: The.Fifth Citcuit inﬁﬁiééhei'affifmed'that

aiding and abetting.‘the possession involves fa0111tat1ng or otherw1se

pacL1c1pat1ng in.-the principalroffender’ s “acquisition or control of
the drugs. In Mr. Hernarndez's:. .casé, there is not' a pr1nc1pal offender.

"Aiding and. abelting. possession ... can be established Where a
SRR R SR
deﬂxﬁanﬁ;fapil;gﬂes,or'enCQurages:the act of possession or exercise

‘l

contgqlﬂQYeF,tbegogmtrabandm“?(Fiéohel,‘686‘FT?d”atT16§7)i'in”
Hernandeg%éfcase~theuaboVe?prinoipléé'afe*abéent*oecaﬁée'tne aiieéed”

AN B

cocalne was a fabrlcatlon of federal- agents ‘who had” posse851on and

control‘of *he alleged - 'cocaine durlnd the' entire stlng operatlon,

FDIRIIS oy Tymle

whlch only finvolved:the’ government mﬂy.
JThis, standard underScores*the prlnclple that aldlng and abettlng
is herently ‘derivative fand cdnnot be’ separated from the substantfne
offense.it attaches to.: Thérefore;  ‘the hybrld theory of attempt toiﬂ
aid and! abet!! fundamentally disrupts' the" ‘statutory framework by merglng
1nchoate and derivative liabilities 1napprognauﬂy The case of

United States v. Fischel hlghllghted ‘that aldlng and abettlng

possession necessitates conduct enabling or controlllng contraband

3

acquisition,. whereas aiding distribution relates to transferlng
narcotice. to othersi (Fischel; 686 F.7d 1082, 1087 88 (Sth Cir. 1982))
These distinct requirements reinforce the der1vat1ve,‘non 1nchoate
nature of aiding and abetting. Crucially, an aiding and. abettlng
‘crime is.not an inchoate crime and cannot exist 1ndependent1y of

the completed crlme There 1s no subctantlve crlme comm*tted Jd

s 'x <. T

Mr. Hemuuﬁezs;case therefore Mr. Hernandez s conv1ct10n cannot be

sustained.



IITI. DISTINCTIONS BETQEENAAIDING.POSSESSION AND.- DISTRIBUTION

ey 1

BT

LLiow

Fischel_alsoqhighlighted the distincttevidentiary thresholds ™ -
for posse331on versus aiding;and .abetting distributicn: ‘tn" contrast
to aldlng Jpossession, where.involvement i s coften -tied "t EHE
acqu131t10n or phy81cal handling of. drugs , <diding'distribution
focuses on facllltatlon of the .transfer :to :cthers. lFor’example
fa0111tat1ng possession might, involve: advising on Where" orﬁhohﬂtb:*;“
obta;n drugs, whereas: distribution- irvolves.transfetring’ natedtics’

to thlrd partles Ihesepg}legatlogsﬁ§§¢$g@tﬁclalmed*norzalléged~

T uailn

B . . N T ~’3,if e
by the prosecutlon{ln Hernandez Srcgse elther.,fsnriae; Bowa™ OurdL

The government s - theory agalnst Mr‘HHernandez meropéfly

AN RECR S

conflated these pr1nc1ples and“gl£m§p§§Egpyﬂgliégihgjthaﬁihisﬁﬂ e T

scoutlng act1v1ty fac111tated :both possessign and distribution,
wethout any ev1dence tylgg hlm Lo _the possession componeit \ds ‘defined

= ’..‘_ sriand

in Fischel. Thls failure to.delineate.between possessibmn iand disteibution
T S AR TS A PN A A f e S iy et

eroded the, suf fiefizenqx-, of,evidence. for aiding liability uhdet- §.2.
| S o » .’: C T TR ROt e i RIS ’
‘in ATTégP%hAﬁDsiigwEIiégééNTiFgAMEEQRELH,;In Ctaadn e zalene
T EFL .;'. ~;jégﬁa R ARD IR S S SRR SN i e

.'.[ cy -',i Poaat ol

Attempt 1lab111ty, by contrast, is forward-leeokiny and ‘alTows’ °

for prosecutlon based on 1ncomp1ete rconduct.. To: sustaanwﬁ»coanctioﬁ;“

[

the prosecut;on mustwptove;ﬁ VRPN YT PTT
AL Tt T TR e RS o
o sy’ S R 5 IERIDRR RN
ETRIN EUS R R O N R A S e L e |
1- Spe01f1c 1ntent to commlt the ,entire. substantiveioffense}and’ o

i

2- A substantlal step toward completion, that strongly corréborates ™
the defendant's intent: (United States v. W1111ams, 553 . S 285
(2008)., Jackson, 986“F‘2dastug§9) L - it
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' This frame necessarily iavolves differént standards of =
intent, evidénce, and nexus between the defendant's‘actiorns and ™"
the offense. Thé conflation’ of attempt with aiding and abéetting
disrupts-these-distirnctiois, creating a hybrid theory unsupoortedw
by .Congressiondl intent ot ‘judicial precedent. This Court should
not allev an:*injusfide ‘add should provide a proper'judlcfal'reviewh
LnLMff”HérnandeziS'case. The“unconstltutionality is obvious .

and-¢cleariand: needs>to- be ﬁdddressed*hy this Court.
V. EVIDENTIARY FAILURES IN MR. HERNANDEZ'S CASE™ -+ = =" '-ist

In'UUdgé*HaékéfJsVsuffiéieHEy'o%7aﬁa1ysi3'bf'Ehe'ﬁ“zzss“ _
proceed1ngs the maglstrate Judge 1dent1f1ed a lack of ev1dence
establ1sh1ng Mr Hernandez s 1ntent or partlcipatlon concern1ng

<.,‘

‘possess1on._No trlal test1mony demonstrated nor Proved that‘

Mr. Hernandez knew where the drugs were located nor duilt establlsh

any act by Mr. Hernandez that as31sted or controlled posse851on.

=

Instead hlS conduct was presented as' scoutlng or clear1ng the;
area for a presumed load vehlcle, wh1ch 1tself was controlled by

- . 3

law enforcement In fact there are no audlos of any 1llegal drugs

'or 1llegal transactlons The prosecutlon gave meanlng of gu1lt to
ot ..-::'. coo e . . o d

'completely legal conversat1ons

. Booo.
3 i

Under Gcott and the'dlstlnctlons in the a1d1ng and abett1ng
doctrine highlighted in related precedent, even evidence of vague
Dart1c1pat10n cannot substltute for the clear proof requ1red to

o d

‘ch llablllty The absence of spec1f1c 1ntent or 1nvolvement in

‘on undermlnes Lhe government s case partlcularly when the

v merges aiding and abetting liabilities attempt's

-8-



reduced}evidentiary threshold. The conviction of Mr. Hernandez

under, these circumstances capnot be.suystained. This Court must, ensure
that the scales of Justlce are, balanced and; that, prosecutors dornot
V1olate due ,process .and. const1Uﬂnonal ~ guarantees,;Congress. has-not
authorlzed comblnlng these dlstlnct :dectrines intoe:a hybrid. liabilty =
theory. By applying such a theory tg Mr..Hernandez's;case, the .

government improperly diminished.its burden of.proof while-dis torting

legal precedent and, willfully disregarded; andiignored.statutory law: -
VI. LEGAL ARGUMENTS AND, LEGAL ISSUES.: .- .5 ~7. . 100 casnis

A The Derlvatlve Nature of AldLng and Abettlng Precludes the;gg
Hybrld Theory . ‘ ‘
sanai sranunhies M0F 0 ogTaDes o

s ol e T ST \v to s EEIE AN O
The prosecutlon s reliance on attempt to aid and abet"x,

St w K ER N . r RN
LIy, R TN D tgres ey, Ty i PRI 17 0o N W

11ab111tyA1mproperly applled attempt standards to aldlng and abettlng,

kL SO VO N TR O FIATEN (R

-l

shlftlng the ev1dent1ary burden from prov1ng Mr. Hernandez s
SRl O de MRS RS R A ISR e B RN BN Sulh Sel SR TS

assoc1at1on w1th posse331on to mere speculatlve intent. Under

s e S e Smies w0t d ERRTA RNt AN BN

Flschel and th1s Court s con31stent precedent aldlng and abettlng

ATRAAN

" D] \;3,:,“:; S D [ B

11ab111ty cannot ex1st 1ndependently of a completed offense.

' P B R ERE : PR P

e ~--' R

Attempt l1ab111ty focuses on 1ntent and substantlal steps

HOTES L sl TLE o P I

Le RIS S
whlle a1d1ng 11ab111ty derlves 1ts va11d1ty from substantlve offenses.
SN S RS R R R ER BN B P
Conflatlng the two undermlnes statutory clarlty and 1mposes confllctlng

Ao LN Y

1egal requ1rements on defendants, as occurred 1n Mr. Hernandez s
e !1 X < N - S, P -
. T EE b N .i,«~_v AN S S S T K

case.

o
!

B. Flawed Hybrld Theory and Its Incompatlblllty w1th §'2_

The government s charge of attemptlng to aid and abet

f'J i

e S L=



posse531on mlsapplles § 2. As Judge Hacker noted in Civ, ‘Hoc;f
108, the ev1dence at most suggest Hernandez s conduct facilitated
distribution but could not connect him to the possession element,
a fatal defect,sinceraidjngepossession;pequires affirmative acts
sho’;wing'.«:on:t'ro‘l over or -assistance with the contraband.

In Hernandez's case, the government's rendersJFischei's
principles meanlngless by relylng on speculatlve t1es to posse331on,
Under” Ortega Reyna conv1ctlons cannot be based on speculatlon -but
test on- ev1denoe establlshlng all offense elements.beyond a reasonable

‘doubt ;" (Ortega Reyna, 148 F. 3d 540 543 (5th Clr.:1998))

C. The Hybrld s Theory s Deflclamles and Statutory Incompatlblllty

Thé government s use of "attempt to a1d and abet" llablllty

RN
- !(

represents a profound mlslnterpretatlon of § 2 By conflatlng these _
dochlnes, prosecuLors 1owered the burden of proof sh1ft1ng the _
1nqu1fy‘from whether Hernandez aff1rmat1vely assoclated w1th and..
partlclpated if the posse331on of narcotlcs to whether hls actronsv
showed mere" preparatory 1ntent In Hernandez s case the government
conceded that Hernandez never had any conslructlve or actual
possession of any cocaine. The government also testlﬁed that Hernandez
did nét know the location Gf ‘the drugs and d1d not know who had ,
them* (the government had the drugs at all tlme because they checked
them out from their eV1dence custodlan)i Nobody ever had any posse831on
of: any drugs oL any ‘one trled to’ transfer them. o

The Fifth’ C1rcu1t has exp11c1tly reJected such dlstortlon

in prior cases:

-10-



1- In Jackson, the Court underscored that. a1d1ng and abetting is
“an alternative- theory of 11ab111ty, not a substltute for proof
of the ‘substmtive offense." ' ' o

2- In Scott, the Court clarified that-évidetce of mere proximity
to criminal conduct is insufficient without proof. of. -intent and
meanful facilitation.

L e nEeaa

'

:The hybrld theory employed agalnst Mr.,Hernandez confhcts

PRE S

RS I I

w1th these rullngs, 1ntroduc1ng an expan31ve andﬂamorphous llablllty

e A J T
‘1_,!4

standard that endangers the due process protectlons governlng crimjnal

prosecutlons.

) N g
R .. P L T ] B
e - oL . s B . ._.J p
MY )

D. Mlsappl1cat10n of Factual Theorles for Posses51on and Dlstrlbutlon

¢ads The government argued that Mr. Hernandez s alleged SCOUtlng

gy [

actlvity served dual purposes- aldlng the dlstrlbutlon of narcotlps

while 31multaneously ass1st1ng 1n the1r posse531on. However, - thlSwm-

dual- purpose theory contravenes F1schel s pr1n01ple that a1d1ng

and abettlng possess1on must 1nvolve conduct clearly dlrected at ...

-

acqu1r1ng or malntarung control of the drugs

Even when v1ew1ng the ev1dence most favorable to “the .. ...
government there was no proof Mr Hernandez knew the location of; @
the drugs exerc1sed conLrol over them, or fac111tated thelr Possession.

As~ Judge Hacker acknowledged the ev1dence relled on speculative. . .

PR

connectlons between Hernandez s conduct and the govanmmnt (pr1nc1pal)

acticns. Thls fallure to establlsh the requ131te assoc1at10n with

.’;.r.r..‘ e

the posse831on hlghllghts the prosecution's legal and ev1dent1ary

significant errors.
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E. Misappllcation‘of‘”Attempt" Standard to Aiding Liability”
The: hybrid "attempt to aid and abet" theory misapplies:
attempt's framework to. aiding and ‘abetting liability 'in-.a’manner
unsupported by statute. Attempt requires proof of intent for the
entire:underlyingzoffense»andla;subsbantialfstep.toward itsi:.

completlon. By applylng attempt 11ab111ty to’ a1d1ng and abettlng,

the government 1mproperly reduced the elements it was requ1red to

prove, transforming statutory requirements for possession into mere

spectilation’ ' about Mr. Hernmandez's intént.

A

F. Insdffiélency-of‘EGidehée‘éﬁﬁpééllng;ﬁf”‘ﬁéiﬁén&éé*é‘cdnvictiéh
"EVeR  Gnder -the flawed hybrld theory, ‘the ev1dence in’

: i
Mr Hernandez s case 'Was 1nsuff1c1ent, as’ prev1ously clalmed 1n ‘

=

the ‘Tniéial difect’ appeal motlon,"tg meet “the” requ151te elements dfh
ai,d!i»‘ng"‘fafid**ébééti‘ng-"‘ﬁosgé'ssiéﬁ'ﬁiiﬁ“int"é‘né to distiibute. At besr

R T T e [
the government's evidénce suggested that Mr. Hernandez scouted

lecations to fa0111tate drug transportatlon, a claim unsupported
by conirete ties to possession.’ : | |

Judge Hacker's analy31s durlng § 2255 proceedlngs, though
ultimately ruling in favor of the government exposed thls def1c1ency.
He found no evidence dlrectly connectlng Hernandez to the act of

posse331on,'stat1ng only that the alleged scoutlng anﬂd be construed

as an attempt to fac111tate dlstrlbutlon." Thls reason alone requ1res

.:'"‘r. ";"_:'L*— ‘b‘ - , 3

the 1ntervent10n of thls Court This merlts Jud1c1al review. However
”thls stops shortvof satlsfylng possesslpn, Lheico:e element underplnnlng
the charged offense’ As Flschel emphaslzes,Aaldlng and abettlng
pos;esslonvrequ1res 1ntent1onalﬂlaclfltatlon of obtalnlng or

malntalnlng contraband not generallzed loglstlcal support

-12-



Under: the- Fifth Circuit precedent, speculative-or attenuated
inferences;.cannot satisfy ...sufficient requirements. In ‘the ..
United States v. Ortega Reynai the ‘Court: held: S sl

TR L SR B ST

; : P

"Convictions . cannot be.based: on speculation. Theresmast. beevidence

beyond a ,reasonable doubt that establlshes each element of the

offense, (’of:tega Reyna, 148 F. 3d 540 543 (Sth Clr. 1998).
. . L RS LB ST dasmR T

Here, the prosecution presented no .evidence showing Hernandez
knew the location of the drugs, handle them or took any action
fac111tat1ng therr'possess1on. Even v1ew1ng the evrdence in.the. .

llght most favorable to the government the posse331on element was

unproven, as presented durlng the 1m1t1al motion durlng the wdirect

appeal where Mr Hernandez presented that the arrestrng ageyk .and, ~

the prosecutlon test1f1ed that Hernandez never had coqstructlve OF.. 5

phy31cal (actual) possesslon:ofyany¢coca1ne_nor;anyﬁotQQrﬂrllegalj;
drugs. This fact was overlooked by this Court..This Hanorable Court
must intervene and balance the scales of justice at this time. .

RN i

G.(bnfhﬂuon of Dlstlnct Theorles of L1ab111ty

4l S e DUOATEOY Wy

Sy B ¥ Sy X oA I T R 1 =

Possessnxxand dlstr1butlon are separate offense under U S.C.

) ) -, : L ,:-\r-_}_}_b Y R N T \,!s"..c!.-- R
§ 841, each requ1r1ng un1que proof elements for a1d1ng and abettlng
SN BT o b il imar
liability. Th1s Court's analys1s in 9cott underscores the dlStlnct
“ A A S S rd:'j‘T‘ . T =1 %y e . N
obl1gat10ns prosecutors face when seeklng to prove partlclpatlon in

versus fac111tat10n of dlstrlbutlon. The case law demonstrates that

T ~
RSP oo By \ 5‘ tadal 3
(¥ ,413

fac111tat1ng possess1on requ1res ev1dence of 1nvolvement 1n acqu1r1ng

it RS L

b

or malntalnlng control over the drugs dlst1nct from facll1tat1ng

s LR
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distribution, which centers on transferrlng drugs to another party
" The government 1mproperly conflated these two theorles in
Mr. Hernandez's case. By urglng that his alleged "scoutlng fac111tated

distribution, the" prosecutlon presumed an 1nferred link to posse881on,

a conclusion unsupported by evidence. Even if the Jury accepted the

governmeni" s'evidence as true, 1t could only establlsh attenuated

e

involvement in” log1st1cs rather than any affirmative act t1ed to

e T

posse531on, ‘as” detlned by Gcott Therefore, the 31gn1f1cant errors

.

of the- mlsappllcatlon of the law in Mr. Hernandez s case are obv1ous,

~ §
e

deserving “and’ warrantlng the immediate 1ntervent10n of thlS Court

v 1

as this brief fully relnforces and hlghllghts the clalms made in the

initia¥ direct’ appeal brlefs and the motlon to recall the mandate.

The 1nsuf1c1ency Of ev1dence demonstrated and presented in Mr°

-

Hernandez direct appeal briefs, motion to recall the mandate and

herein is overwhelming.

B A A O
: .
N
LV

[} l"\

H. Dlstlnctlons from Precedent . Why.This case Demands Review

x-MrawHernandez“s case raises issues of statutory ... -

misapplicatiopnand-procedural -error not ptesented in prior aiding
and abetting decisions. Unlike Jackson, whereuthe:Court'addressed
sufficient evidence of association; Mr. Hernandez's case relied on
vague inferences rather than specific acts tied to possession. In

fact, the arrestlng agent testlfled that Mr.AHernandez never had

1‘,4 -~ RV IL R S

any actual (phy51cal) or. constructlve posse831on of any.- cocaine

durlng the entire government operatlon. In fact,- the - agents checked:-

_____

-
‘- RYRETH

after thelr alleged targetlng agalnst Mr.'Hernandez.yIn other words,

|§‘

':.,--.

the;&gents are.the'onlyvdnes'Who kad possession”of"illegal drugs.

]
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Slmllarly, Scott cautloned agalnst conflatlng preparatory conduct

w1thha1d1ng and abettlng llablllty precisely what occurred. here

in Mr Hernandez s case, espceclally when it was never alleged . .that.

L ’*:

Mr. Hernandez attempted to possess or attempt to have control of

. . Cegi
PRI

:.the alleged cocalne. B AP T A S

A l

These unresolved dlscrepancles neces31tate .judicial Leview .

(BRI

and clarlflcatlon, both to protect Mr. Hernandez s rlght and to

“ [ —
i i

prevent m1sapp11cat10n of a1d1ng and abett1ng pnnclples in, fature .

\,‘.x

cases Thls constltutlonal 1ssue 1s clear but courts refuse ;o iy v
SR NJ‘ -, 2 -2
address the prosecutorlal overreach‘and mlsconduct of Prosecutors .

. : e -~ ry 4 RSOV
"c"i'f‘-' g i,‘:» i 0 LDl a - > I

in the case of Mr. Hernandez.i

RS AL B SR S 2

LRt

Yo, s e e LU DE RIS Ly

\‘—';_‘ R I ::-u 4

The Flfth C1rcu1t s earller rulln? ln Jac kson and Scott..

!
. S e

\r‘

addressed prlnclples that were overlooked .OT mlsapplr l.in 0 o - ,37'

4

Mr. Hernandez E prosecutlon- L o U

_(\.

. ¢ oo .
PR B ST Y S I VEF I

1- Jackson: The defendant's actions must unequivocally associate
them with the commission of the substantive offense .
-~ 'Mere ‘circumstantial evidence carntiot: sufflce if it does
not,establlshhlntent-andgparthlpat1©n=wrthvcertalnty.
Thisdprinciplejwas“sidesmeppéd:bymthe~gbverhmént“siéﬁﬂ:~

; . . - - PN . P .
DR A s a7 T R AR A A ING 2 L3
PR SR TP : ©o coee

_ hybrid theory.

2- Scott The Court warned agalnst uslng vague .conduct or associative
inférences to sustain conv1ct10ns for a1d1ng and abettlng

»»»»»»

d1st1butlon was:, blurred{entlrely|1n Mr . Herudtidez “s - ‘trial,
in v1olat10n of Scott ,‘and thls Court falled ,to properily:

4 L)
Wl

‘review’and- analyze Mr Hernandez s 1nsuff1c1ent evidence
BT Eha

R 1
‘claim at direct-appeal’ TME Hernandez s conv1ct10n cannot be

- Sustained.according to the Fifth Circiit's:precedenp’i-<and °

statutory law.

~15~-



These foundational cases of the Fifth Circuit, Jackson
and Scott, directly oppose the prosecution's and trial court's
approach in Hernandez's case. Fallure to adhere to them compromlses

the con51stency of ‘this' Court s precedent denylng clarlty to

‘:defendants,"taclng hybrld llablllty charges in the future.

Flschel empha31zed that aldlng and abettlng posse831on cannot
be esLabllshed through attenuated or speculatlve connectlons Instead
the evidence must demonstrate afflrmatlve steps that substantlally
facilitate the acquisition or control of narcotics. In Mr. Hernandez s -
case, the prosecutlon hypothe31zed that h1s scoutlng served as . am~
logistlcal ‘all:clear," but this clalms conflates the preparatory

intent necessary for a1d1ng dlstrlbutlon w1th the actus reus requ1red

I8

to sustaln a1d1ng posses51on, especlally when the government testified
that Mro Hernandez never had any actual (phy31cal) nor comstructive.
posse381on as clalmed durlng the 1n1t1a1 dlrect appeal flllng

- o

Furtherly,vthe government never alleged to the Jury members that . .

Mr. Hernandez attempted to possess the alleged cocalne 1n possession

i

of government agents. In fact the government could ﬂOt ShOW d"‘)’ drus

related audlo recorded conversatlons e1ther.
Lf" * \ R , , R 2

Thls theory not only stretched the ev1dence but also allowed

l

the Jury to infer llablllty beyond what reasonable constructlons of |

v .

the record could support As the Flfth C1rcu1t has long held,

sufflclency clalms in post tr1al settlng must rest on clear and

ER P
M

reasonable 1nterpretatlon of facts, not speculatlve 1nferences

\_.‘;

(United States v. Ortega Reyna, 148 F 3d 540 543 (Sth Cir. 1998))

Here ‘the government effectlvely conflated two ~separate theorles

to backflll ev1dent1ary gaps bypa331ng the requirement under Fischel.

.
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VII. PREJUDICE FROM THE OMISSION OF AIDING AND ABETTING
INSTRUCTIONS

P
v S0

The om1831on of a1d1ng and abettlng 1nstruct10ns from_

PR .4‘/

the jury charge exacerbated these def1c1enc1es, depr1v1ng the.

[N S I

jury of a proper framework to assess Hernandez s, gu1lt The trial

Dl ”.[."‘,

Judge Judge Randy Crane, h1mself acknowledged the 1mportance of

o’

such 1nstruct10ns statlng durlng trlal

Lo o B R RN SN SN L Foll Aot S S A a
"Frankly, I thlnk 1f I glve [1nstruct10ns], they re 50%0 Lo
YaE T laulh L ZEenn

acquit’ hlm

. ! ,[%“
B I~ B o AL AL L] H ta N 4 -
A tin e R . T S S PR Y U
““This'“dandid adm1331on underscores the preJudlce resultlng
[ Lt "-"5)_. Lol bdein

7 R =T W lees

from e omission. Without: clear guldance on the legal standards

: R NS I
R v Ty RS SELan [ R

fo%ﬁ%%d{ng”anﬁ‘ahetffng, the Jury was left to navigate an 1mproperly_
~ Tiooso oz '.‘.'_“)..‘-'/ a4 PR 2o
expanded theory of llablllLy w1thout understandlng the substantlve
I R TR C - e B S TRk

elements i E requ1red IEREEEEEE S

P - Ty,
(.;u_,- oo g :

" The Supreme Court has repeatedly warned agalnst omltrlng

. . CooA : EREN : DRI SRS N

essentlal Jury 1nstruct10ns empha81z1ng thelr role 1n ensurlng

S TV ‘:J-\v o v

fair trials. In Sullivan v. Loulslana, 508 U S. ‘275 280 81 (1993)

. - B
~ oS T oer oy d i
FAE SR TR

the Court recogn1zed that Jury 1nstruct10ns must correctly convey

\...--.

3 By .
s '-,"" ‘-~- i R NI

x':
the essential’ éléments™ of the offense, as fallure to do so renders ,

: R At Toan i -0"-:’" E D kil
the trial: fundamentally Unfair, _ ‘
(- M '. o _'} ’ i ‘: ‘1 oo _: P l 0t “ [ ~E P o
‘The’ omltted 1nstruct10n compounded the government s
. Sy R ‘x;, cr T R L g 3 e
ev1dent1ary fallures, as 1t prevented ‘the Jury from properly asse331ng
o S sr s By gt

whether ‘Hérnandez's conduct met ‘the requ131te standards for a1d1ng
S g v [yt ; ERh
possessuxlor dlstrlbutlon. The government and agents and prosecutors _

f‘.ITJ

im Mr. Hernandez s case, durlng trlal ‘exonorated Mr Hernandez

-17-



from any actual ot constructive possession of the alleged cocaire.
The government further deolareditnat Mr. ‘Hernandez never attempted
to possess-it,‘nor kiew the location of any illegal drugs. It ‘was
also conceded by the government that Mr. Hernandez did not know

who had drugs. This Court of Appeals’acknowiedéed1that:ME;'ﬁernandez
never had’any aétual or' 'constructlve posse331on of ‘any illegal
drugg;”bdﬁﬂétilf affirmed the conviction disregarding'its'oWn"
precedent, ‘légal “standards, “précedural Iegalvsteps'ofjlaﬁ;sandb
St&f&tdﬁ?fraw;ﬁ:-ﬁ L S T A '

: zJudge "Randy Crane®s - comfienfary during trial réinforces tHe
prejudice stemming from the omitted aiding and’aﬁetting‘instruC%ibns.
Judgéiﬁrane7knéwiﬁhat“the'broéecﬁtofs and agents did mdt have aAcase
‘against Mr. Hernandez. Judge” Ranoy Crane‘dec1ded ‘o ° 1ncllne “the "
scales: of justice” toward the prosecutlon -and:- remoVed all diding =
and abetting instructions in ordénTEo”faGilitatéﬂtheiconVidtion”for-
prosecutors. .

This”remafk,‘preVioﬁéIy“b%esented'atfPage 17, utderscores
how proper instructions could have enabled the Jury to‘evaluatel
the core def1c1ency whether Hernandez part1c1pated in or controlled

posse331on with spec1flc intent. “The omission deprlved the jury of

a vital" legal framework v1olat1ng the ‘Sixth Amendment s guarantee

of a fair trial’ (Sulllvan V. Lodisiana, 508 U. qf 275, 281 (1993))

VIII;mBROADERLiMPtitATIONSfOF'Annﬁﬁgéiﬁc-THESEfoEFLCIENCIEs

P Tl

’“Eﬁdoréing“tﬁe?hybrid thedry "and overlookinghthe prooeaural'

flaws in this case of Mr. Hernandez creates long-term risks,

-18-



including doctrinal.uncertainty and diminished fairness in the
application gg‘aiding”andeabettingflaw._Resolving‘thesezissuesw5
ensures future defendants' constitutional rights while affirming

the integrity of this Court's precedent.

- It this Coyrt declines to address-these issues, it risks.
endoreéngidggtr;nal cqnfusipnfandﬁjudigial ingonsiatency&&Tbed
unchecked application of hybrid liability theories, combined with, -
dil“ted;evid?vtiésxasééndards:s%te?%sﬁgéanaenqesQBre%%%%ﬂt:ﬁ%%assﬂ
future cases. Allowing speculative inferences to sustaig convictions.
not only .violates due process but .also.diminishes; the: tegitimacy

, Qg:ﬁhﬁhJHQiQiﬁkﬁ%XSF@mir;_;yrbgﬂsix&ﬂijpw S PRt Lo Tmnglde eofnnonn
s ,szetéols-Vri:ng; these,. J’,L;fs;s ues would not only: ensure justice. +£o r. L.
Mr. Hernandez but alspﬂreaffers thls Court 'S commltmenb Loy sanynge

oA

malnralnlng the integrity .of . cmlmlnal law and, protecting. defendants- .

from arbltrary or unsupported :charges... - ... . [ i.0j snisosda

IX. CONSTITUTIONAL AND :PROCEDURAL IMPLICATIONS ARISING. FROM
MR. HERNANDEZ'S CASE,

8 1 RRARCY! -
- The hybrld theory of attempt to a1d and abet“ 11ab111ty .

1mperm1331bly ShlftS aldlng and abettlng 1nto the realm of 1nchoate _
crimes, creatlng uncertalnty for defendants regatdlng what conduct -

is criminal. By removing the essential requirements of a completed

offense, the prosecumionteffegtively:legislated_fromwthe,cgyrtroomay;
transforming § 2 into a.statute it was never intended to be. This
denies defendants adequate notice under the Due Process Clause,

as articulated in Kolender v. Lawson, 461 U.S..352 (1983)..
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Congress"not the Judlclary, deflnes criminal conducti By
endorsing a hybrid theory unsupported by statutory language or
Congressional 1ntent thls Court risks undermlnlng ‘the constltutlonal
separation'ofﬁpowers. As the Supreme Gourt observed in Unlted States
v. Bass, 464*U381”336 348 (1971), court must re51st expan81ve
1nterpretat10ns that stretch criminal statutes beyond thelr plaln
meanlng. Here ‘the prosecutlon s theory and the Jury 1nstruct10ns
improperly ‘extended § 7 Without cléar leglslatlve authorlzatlon,“'

infringing constitutional safeguards

. e . o L S -
L R [ - ‘ . H
e o d T o

X.“WEAPONTZATION OF FEDERAL®AUTHORITY

- T - .
e B . [

1. Selebtfve”Targetihé.offa Politcal can&idété'

ME. Hérnandez's' prosecutlon did not occur in a vanmm Federal
agents initiated their sting operation while Hernandez was a candldate
for Hidalgo County Sheriff. The timing and the nature of the operation

suggest a calculated effort to undermine his political career through

targeting’ and framlng

-
B

The weaponlzatlon of the federal resources in this manner

ce

threatens the foundatlon of our democracy Federal law enforcement,

Lk %
I' H K

tasked w1th 1mpart1al admlnlstratlon of Justlce, must not _engage

'

in act1v1t1es almed at dlscredltlng or neutrallzlng polltlcal

- Y

adversarles Gee Wayte V. Unlted States, 470 U.S 589 608 (1985)

(prosecutor1a1 dlscretlon cannot be exceeded to unfalrly target an

S S L

1nd1v1dual) The fact that the operatlon was ent1rely manufactured

x::

further demonstrates bad falth and selectlve enforcement
. » N ,' 1 Coenr
In thlS case of Mr. Hernandez federal agean orchestrated
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a flCthlOUS drug rrafflcklng scheme designed to frame and implicate

\rl

Mr. Hernandez The operat1on was carefully constructed leaVing‘no

opportunlty for legltlmate cr1m1nal 1ntent on hlS part, as agentsw“-

B
Y 3 . HL RS SO S

vd1ctated every aspect of the alleged offense Th1s demonstrates .a

o ».J‘ i

;del1berate effort to frame Mr..Hernandez rather than detect actuadl

PR, .

cr1m1nal act1v1ty ‘ . L ‘. e e

e - Tl < e B s .
r [ SR I NP P PR . oL 4 T AR

, Reverse stlng operatlons whileg}coqstitutignally“permdsslble
under llmlted 01rcumstances become const1tut1onally ,suspect: when

I A

used to target specific 1nd1v1duals or to fabr1cate crlmlnal et

RIS SN |

1nvolvement,such as in this case of Mr. Hernandez. The Fifth Amendment
demands that criminal laws focus on, punlshlng actual mlsconductw moty
on targetlng 1nd1v1duals through man1pulat1ve government schemes. See
Jacobson v. United States,;§Q3,U.§ﬁ45AQ,,548,(1992)”(condemninggﬁa

government actlons des1gned to manufacture cr1m1nal .Antent in,

IR TR

defendants)

Lo -t - O T A
S UG SENE S RN 1 SO0 SO C RNV D
e I IS SRR AP S S SOR S

b4 W m b - 2 oLt - . Lot B - Tl .o
I3 v b RO S RIS K R oS S - B <

2. %elect1ve Targeting and Framing: Misuse of Federal A uthorlty and
D1sproport10nate Focus on a. Political Candldate

Cm ,,,.1-"4-»» 1y . i

‘The reverse stlng operatlon targeted Mr. Hernandez dur1ng

- S e S

i

,

his polltcal campalgn for H1dalgo CounLy %herlff Tlmlng, as well

F{‘"__ P

as the level of resources deployed 'ra1ses credlble concerns that

b ] i O SRR e i i I 'J.

federal agents pursued Mr. Hernandez not based on concrete susp1c1on

e B U R Soon L c -

but on polltlcal expedlency

PRI |
(’ (L LI

Selectlve targetlng in polltlcally charged conLext undermlnes
I.t%'.’\."j,y I R

the appearance and real1ty of Justlce. See Wayte V. Un1ted Qtates,_ B

: AT
EEI

470 U.S. 589, 608 (1985) Clrcumstantlal ev1dence revealed in Mr.

’ - t
S TR T

Hernandez's case suggests that Mr. Hernandez became the focus of this
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operation because of His cahdidac§“rather”thancthe legitimate law
enforcément objectives. Such misuseé and abuse of power. threaters

‘fundamental democratic” principles. The circumstances of this' case
further prove Mr. Hérnandez's irnocénce.

T
Y

XI. CONCLUSION™ )

‘Judge Hacker'5 analysis , while aimed at affirming the " -
conviction,'inadveruﬂwly-revealed:significant"eGidentiary deficiencies.
His findfngs Admitted that Mr. Herdandez's dl1éged scouting activities
"might ‘Bé intéfpteted as fdcilitating'distribution." " Howevkr, Hacker
failéd3Eo“éknlain’hon“ﬁernandez'é”actionsftied1to”§oéseéslon;?aﬁf°:

neeesSary element nnderplnnlng the - charge of posse351on with' {ritent

ot e

to dls trlbute .. A T =v:’. FEE R S R V) A S L P T S B
R R Y T T R N R R R L IR F Yy R A P =
CwftEEieUJackéon emphasized that-4idifig and “abetting cannot rely

on*evidencé disconnected’ from-the’substantive offénse; ‘observing

- R .. K 4 -

that: ) L e L R N [

" As§ociatfon with a-crime requirés moré than prokiﬁitylorzépeculative

connection.. It demandsaa-nexusgbetweenlthe«deﬁendantﬁs:actionSrand
the crime itself."

. o oo PR . BN - .
ot PR .. R A R te I AT e . - P M- -

E e, e e . RN
e e T TG e

Hacker s concluslons 1mp11c1tly conceded that no such nexus -
existed between Hernandez s conduct and posse351on. Yet desplte

v ‘ 1

th1s clear gap 1n the ev1dent1ary record the maglstrate upheld the
government s theory w1thout substantlvely addre831ng this cr1t1ca]
failure. The same related fallure was presented to thls Court durlng

the direct appeal, but was ignored.
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Under the.sufficiency‘standard:established in,§cott and
Reyna, theﬂgovernment wasvrequired_tomprove_thatEMr:_Hernandez
affirmatively associated himself with and participated.in; the
.possession. Hernandez's trialwrecordidemosntrates_othegw;se.ngents
testified,MrrﬁHernandez lacked knowledge of the :drugs location or
the load vehicle's identity, facts that contradicts claims-Mc,..
Hernandez facilitated or controlled possession. Without such
knowledge .or condggt, Mr; Hernandez copld:npt,have?;ntend%dgto
facilitate 99§S$§§i§hﬁa§”requirﬁqzb2§§agfw” RN SRR S M R R
”;Jv;ﬂ»:InaFischel,qaidingaposseesi9ﬂ~iiabilityuwa§;ﬁgqnére9lyff o TE

where a. dpﬁa@qnt knownlnglv prov1ded assuﬂznce directly, enabllng

posse881on ,or . exer01se chtrol over: tthe, contraband Hernandez S

al.leged conduct. is-purely 1qg}§§;%ﬁlaéndrdetﬁch¢d,ﬁ?omnﬁhsr§UQ§§auges;

falls short of this standard,- As the arresting government. agents

said’v :Mr. ‘Hernandez never hadkany actual nor Construptlve posseSSlon Of
R ‘~-~»qw\\§? 7

cocaine, .therefore:Mr,-Hernandez}s, convicPrdeim

to constitutional law, statutofy law, and common sense.

Adding inchoate liability via attempt yields no difference,

as -the.lacking factual .evidence is.also.insufficient .to show. that

e

Hernandézvacted with:the 'specific intent to' commit the.underiying
crime of aiding and abetting possession with the ihtent to distribute

cocaine because Hernandez had no nexus to the dlstlnct aspect

of possess1on. However, 'that is not how the hyhrld theory was

R CTI Sas
utlllzed in Hernandez s case, and h1s conv1ct10n was allowed

RS I S : ¢

) under facts less than what constltutes the crime and more allgned
with consplracy, Hernandez cannot be gu11ty of consplracy as s
G P S R T S TS S T AN IR S

a’ matter of law.
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record.dempsntrat.es

Hernandez was exclusively -convicted upon the omission:

of all aiding and abettlng 1nstruct10ns from the charge, even o

St

though the a1d1ng and abettlng elements are necessary to prove

the crlme. Trlal Judge Randy Crane stated on the record- that-

were the jury given-the aiding and: abetting 1nstruct10ns tpéy~“

-t

would acqyltyHernandez:;z;. i

Hernandez deserved to be acqurtted due to the ev1dence

B :4 44.: . (

: ; s o
the facts, and the 1ega1 framework but was conv}cted upon.

e,
7\[ -’

mlsconstru1ng all three._Thls Honorable Court,,Ln the fair ..o
L f
admlnlstratlon of Justlce,:should not lie s1lent in compllc1ty

but 1nstead grant Hernandez  the!out&ome, thau -common’ sense suggests

he deserved from the: beglnnlng.aghould thefgcales GE ustlce"

hold" any meanlng ‘fo the Honorable Court, Hernandez calls Upon B

this Court to remove the unjust thumb h:ld agalnst h1m, rehear

this matter, recall the mandate and 3ﬁ10w the flght for a clean
. v b o 4 " m‘»

. - e o h
o R

XIT. RELIEF REQUESTED

e TR

For the foreg01ng reasons, Mr. Hernandez requesrs thls .

Court to~

1- Grant rehearing on the denial of the motion to recall the
mandate, allowing reconsideration of substantive issues raised

by the hybrid tﬁeory of "attempt to aid and abet' liability.

s

2- Issue a reasoned oolnlon addre881np unresolved questions

~-conterning ‘the stawurory and comﬂntumonal validity of the.
hybrid theory ;r“ffu“fﬁw A

e T

BRI VR



3- Address: the. constitutional issue of convicting Mr. Hernandez
under 18 U S.C. § 2 AldlnP and, Abettlng without 1nstruct1ng
the Jury on’ the statutory elements of § 2

L . z

4- Address the issue of the 1nsuff1ency rev1ew srandard applled
it
applied™in Mr. ‘Hernandez,” whith was’ in contraWﬂﬁlon of thls

Court s own precedent amnd:statutory;law.. & o o i vy

5- Address all significant constitutional errors:comfiitted By’ >
the Lr1al Judge, Randy Crane, and the intentional omission

of the a1d1ng and abettln? 1nstruct10n to fac111tate the conv1ct10n.

=gt ST

PRy TR B vLonT

6- Address aFl consurutlonal matters and SLgnlflcant fatal 1nduced
errors,’ w111ﬁﬂly Executed by the" trial court ‘and the prosecutors.

— 4 :-;_re,‘._t', N

/- Address: any “othér isSue” presented”in the d1recf appeal 1nt1al
motlon,_motlon to-recall- themmandate and hereini ~asug “nosent Lo

8~ Vacate the mandate and remand for: recon31deratlon, ‘consistent®”
with appllcable precedent from Flschel S¢°FF2 gacksonfandqanyggng
other" avallable b1nd1ng authorlty - '

Sl gmialA o P ewing o oo Tual wfrl
o : . » P - CaeId o TaoadE LI
ME, Hernandez s case exempllfles the dangers of Jud1c1al
overreach and prosecutorial distortion in constrdlne'crlmlnal tiablllty.
This motion offers the Court an opportunity to clarlfy key prlnclples
of aiding and abetting law, ensuring consistent adherence to |
constltutlonal protectlons and leglslatlve 1ntent. Mr. Hernandez

asks for Justlce and demands that he be free from thls unlawful

imprisonment so he can reunite with his family.

‘ Loy R §\§pec:t:f\uuyj .I"i.t'?ed-, ; LA
' C:;QQWGetvani Hernatldez, 'Pro se. -~ v
RE NO. 29339 479 .. ... . i v~
FCC Forrest City- LOW

P.0. BOX 9000

Fo t t AR. 72336
Jaggggy Zg'l 210’

-25-




CERTIFICATE CF SERVICE

I, Geovani Herﬁéﬁdeé, certify that the foregoing'motion
for rehearing on the denial of motion to recall mandate:was serviced
upon this CourE'by §1acing this .document into FCI Forresf City Low's®
internal mailing "systenm %ith firsttclidss postage pre-paid for

delivery via U.S. Mail on this-27th~day of January, 2025.
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