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QUESTION(S).RRESENTED

Whether ‘a court of appeals violates due process by declining to recall a mandate
where a petltloner demonstrates that he was convicted of 2 non-existent offense,

spec1flcally, 'attempting to aid and abet' and the court's judgement relied
on' a theory not authorized by statute or federal precedent.

Whether the omission ofjury instructions on’ aldlng ‘and abettlng when the
government's entire theory of liability rested on that construct requires

a court to conduct a harmless-error. analysis.under Neder v. United States,

and’ whether the failure to. do so. renders:subsequent appellate and postconv1ct10n
reviéw ‘fundamentally flawed. R

Whether a defendant's Sixth Amendment right to notice is violated where the.
indictment fails to specify the subsection of 18 U.S.C. § 2 — § 2(a) or §

2(b) — under which he is charged, particularly where that statutory ambiguity
becomes dispositive in postconviction review.

Whether the appellate court's denial of a motion to recall the mandate without
addressing substantial, intervening, and unadjudicated arguments that concern
the legality and constitutionality of a conviction conflicts with this Court's

holdings that appellate courts have a cont1nu1ng duty to prevent mlscarrlages
of justice. . :
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IN THE

SUPREME COURT ‘OF THE UNITED.STATES -

PETITION FOR WRIT OF CERTIORARI © = ¢ - "

Petitioner respectfully prays that a writ of certiorari issue to.review the judgment, below.
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OPINIONS BELOW

[X]- For cases from federal courts: .- .1 U I ofmalvs L oain, haetledn

» The oplmon of the United States court bf appeals appears at Appendix B to
.~ the petition and i Js, cooenN rm ome oI g amgpn d RE il

[N IS IS 5 I

[ ] reported at ; or,
‘[ ] has been de51gnated for pubhcatlon but is not yet reported o,
[X] is unpublished. -

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at : ; Or,
[ 1 has been designated for publication but is not yet reported or,
[x is unpublished.

[ 1 For cases from state courts:

The dpinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at . ; or,
[ ] has been de51gnated for pubhcatlon but is not yet reported; or, -
[ ] is unpublished.

The opinion of the , : ‘ court
appears at Appendix to the petition and is

{ ] reported at ; OF,

[ ] has been designated for pubhcatlon but is not yet reported; or,

[ ] is unpublished.




. JURISDICTION -

[X] For cases from federal courts:

" The date on which the United States Court of Appeals dec1ded my case’
was 10/09/2020 .

[ 1 No petition for rehearing was timely filed in my case..:

X1 A tuhely petition for rehearmg was denied be the United States Court of
Appeals on the following date: _02/12/2021 , and a copy of the
order denymg rehearmg appears at Appendix _G ..

‘[ ] An extension of time to file the petition for a writ of certiorari was granted
-'to and including : - (date) on _ (date)
in" Application No. __A . ' ‘

Th.e jurisdiction of thvis Court is invoked under 28 U.S.C. §_1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
~ A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix |

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including __ (date) on (date) in
“Application No. __A. . ‘

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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' STATEMENT OF THE CASE

Petitiorer Geovani Hérnandez was convicted in the HnitedistatesiDlstrlct
Court for the Southern District of“Texas, McAllen Division, following a jury
trial, of}atte@pting’to aid, and abet the. possession with intent to distribute
cocaine, Thngovernment,and the,court ultimately relied on a noyel theory

of l1ab111ty, that by allegedly scoutlng for a drug. shlpment he never encountered

or 1nterracted w1th . nor helped procure Mr. Hernandez had attempted to.aid.
and abet' possession and the: intent. to d1str1bute cocaine in,a scenario purely“:,

orchestrated. by. the government and their 1nformants.

The Jury convzcted Mr Hernandez of attempt1ng to. ald and abet" the

offense. However, the Jury was never 1nstructed on aldlng and abettlng 11ab1]1ty,v

and the 1ndlctment never spec1f1ed whether Mr Hernandez was charged under e
kN WA ‘

18 U. S C § 2(a) or 2(b)

The SlXth Seventh Nmnth and Second C1rcu1ts as alluded to 1n a 1;'
previouswpetltlon‘by‘Mri Hernandez to thls.Court (No. 24-5834) havetoutrlght
rejected or otherw1se supported that the attempt to a1d and abet - theory

does not even ex1st 1n federal law.

mt i . ¢

Mr. Hernandez ra1sed these defects in a motion to recall the mandate
in h1s d1rect appeal case follow1ng postconv1ct1on rev1ew. The F1fth C1rcu1t
den1ed the motlon 1n a 51ngle sentence w1thout addre551ng the merlts This

petltlon follows



REASONS FOR GRANTING THE PETITION

I. Conviction for.a Non-Ex1stent Offense Violates Due Process and Requlres
Appellate Rédress’ - :

AR R R TR S ST
~Mr. Hérnandez's convictionlforp"atteﬁptiﬁg*to’aid:and‘abet"Qreflectg e
a theory unrecognized in any federal ‘statute! This Court has fmade clear ‘that™”

R Y. e x] -' Toai g Core IS - 3 Ry \..‘ . ' AT 2;, gt : :‘":: . . 4 ,.\_.'.):,“;{
criminal-liability must be tied to enacted law. United States v. Lanier, 520~

U.S. 259 266 (1997) Yet Mr. Hernandez was convicted on & compound 'inchoate™’
theory ot ‘authorized by 18 0.5.C.°§F 2°08" 21 U5Sic: §- 846" A

- Courts including the Second;'Sikth,léeventh; and Ninth’Ciccuits Hava- »"

rejected ‘such hybrid theofies. Sé& United”States vi Delgads, 673 F.3d"63 "

5310

n-1H (i Ol 2000); Uiteed Stacks V. Saftiels, 05 1.5 663, 89 (kb

2002); United States 'v. G1ovanett1 '919"F" 2d 1223 1227'(7th Gir. 1990) Unlted

2 3

States v. ngavarman, 871 F.3d 1050, 1056 (9th Cir. 2017), Unlted States V.

o

TR I R S O It L *.‘\J*.

Kuok, 671 F. 34 931, ‘041-42 (9th Eir. 2012y
“The Fifth’ C1rcu1t s refusal to address”thlssblaih'when éieééﬁtéd'in’

a motion to recall’ the mandate raises grave constltutlonal concerns;

Courts of appeals have a duty not to permlt manlfest 1nJust1ce even

after issuance of a mandate In Calderon v. lhompson 523 U S 538 554 (1998)

this Court held that a court of appeals may recall 1ts mandate to prevent J

.J‘ ey i

a mlscarrlage of Justlce. The Flfth C1rcu1t s den1al of‘Mr Hernandez 's motion o
to recall the mandate without addressing his statutory claim refusesﬁth;t‘

duty. Because this novel charging theory would not withstand scrutiny in any

court of law, the denial violated.Mr. Hernandez's die process right to be

convicted only of an offense Congress has enacted.



II. The Omission of an A1d1ng and Abetting Instruction Requ1red Neder Rev1e W

The trial court removed aiding and abetting instructions. from the..
final jury charge. Nonetheless, appellate and postconviction. courts reviewed
Mr.“Hernandez:s,conviction as'though aiding and. abetting had been found by

the jury. Neder V. Unlted States, 527 U. S 1 (1999), requires a harmless-error .-

analy31s whenever an element: of the. offense is omltted from the jury. 1nstructlonse
iNe;tbernthe‘Elfthﬁclrcult_norkthe district court applied Neder. Instead,
they preegmed:the_omftted theory waeuproyenf>This;is incompatible with the... ..
Sixth Amendment and -undermines the. integrity. of the verdict.
The government after trial, adopted an aiding and abettlng theory
as the pr%meryﬁpa31§“forJupholdlng Mr.qurnandezls conv1ct1on, However,‘the
jury was never, 1nstructed on a1d1ng and abettlng — an om1s51on ackowledged .
in the trlal “ecord 1tse1f o | ,
PgSP}P?‘thiSz;?QEh the_FifthKCfrguitAand;distriot oonrtireviewedithe
sufficfenoylof‘theuevidenoeLashthougnwthe jnry hed_been properly_instructed.Jr“.,
The failnre to applyégeggrrled_the courts;to:reyiew Mrs_Hernendezis conviction

through a lens of assumptlons — not facts found by a properly instructed .

S

As a result, all subsequent reviews of Mr. Hernandez's,case_reliedﬁgg
Ihrgnerror is strpctural.‘lt te;nted not just the,trlal, but;the appellete
and postconviction record as a whole. It also conflicts with this Court's
emphasis that jurors must.decide every element of a.crime under.correct legal

guidance. See United States v. Gaudin, 515 U.S. 506, 511 (1995))

The courts' failure to apply Neder invited this Court's intervention
to prevéht the endorsemént of appeliaté procédures that rubber-stamp verdicts

never propérly rendered.’



IIT. The Indictment's Failure to Spec1fy ?(a) or § 2(b) Violated the nght
to Fair Notice =

W

The SixXth Amerdment requires ‘that 'a”defendant be "inforied of the °

nature and ciuse”of "the ‘accusation." Mr. Hérmandez 'was ¢hargéd-genérically

~under 18 UISiC."§ 2-Without the indictinent éler specifying whethér the government

relied on’§ 2(a) ‘(direct aiding and abetting) of § 2(b)° (calsing -ah -4t to -
be”done-by another) . 'This ambiguity was néver ‘¢larified at“trial] during juty ™

s Lo AP IR T IOURTEE T SRS TS P T R G Tt By
instrictions) “or:‘in post-trial proceedings. It'Becamé'especlally prejudicial

: RN B CT PR SR Y LA R B W arae Ul I = s AL O VRN TARR M S At
in postconviction reviéw; when the governmént and ‘cotiFts” alternated between

J)_/

theories, treatlng Mr. Hernandéz alternateiy as an alder, A attender or'™
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an 1nst1gator. ST e R
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' At i R ”"; RS R B :"3’.:;517 N TS U \-;’.z St
Because” the ' government's post-trialiarguments invoked bothrtheories‘
1nterchangably, Mr Hernatidez was forced to defend agalnst £ mov1ng target. b

PR IS ol T B CTe

The Sixth Amendment right to notice prohibits such ambighityi“?
“This: Shlftlng Iiability framework éiolated Mr. Hernandez s rlght to

notice, ‘and o court' ever retonciled this defect:“The FiftH CiYeuit's refuddl” "

to address it, even when 'raised iﬁiliéigétiﬁg“é“moéioﬁ“toafééélij%hé handafe,'.

i e O P S B A Sl R T TR A DA I T
stands in tension with' this Court's guidance in Russell v. United States
g ’

369 U.S. 749 (1962), which held that an indictment must be sufflclently spec1f1c 1

R - N
,': I« RN

to enable a defendant to prepare a defense.‘
'“This case’presénts a live and Unrésdlved question’ Of Federal law that -~
: S U SRS SUS S SR u < T U AR P LRt 73 SICANITS NN UL ULy S

affects how courts interpret ambiguous $tatutory chargées aérossxthe(country.
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IV. The Fifth Circtit Erred by Denylng the Motlon to Recall the Mandate Without o

Addressing the Merits

While finality is a necessary value in the justice system,.it.canpot. ..

supersede the constitutional‘requirement that a person be convicted under, .. |
LT S LT T L

7.

[

AT
PR



valid and properly adjudicated legal grounds. The Fifth Circuit denied Mre.
Hernandez's motion to recall the mandate without considering intervening
arguments  that his conviction lacked legal foundation and involved unadjudicated
instructional errors and notice issues.

This Court has repeatedly held that the appellate courts have a continuing

duty to prevent miscarriages of justice. See Calderon v. Thompson; Henderson

v. Morgan, 426 U.S. 637 (1976). Mr. Hernandez raised statutory and constitutional
errors that had not beed addressed in earlier proceedings. The Fifth Circuit
denied the motion summarily. In doing so, it abdicated its duty to ensure

that convictions rest on lawful and constituttional grounds.

When such grave questions are presented post-mandate and are supported
by a compellinglshowing, a court'é;refusal:;o;fully‘and fairly consider them
frustrates their duty to preQent miscarriages of justice. This Court should
clarify the'standard for mandéte recall when unéddressed legal defects are
raised after final judgement. . -, .i - ‘i ch o oo Ln T LDy

This petition does not ask the Coﬁrt to review every motion to recall
a mandate. It asks whether, when substantiélélegaliaqg$constitgtional,errors
are raised that were never adjudicated, aiééﬁrt of appeals must at least consider
the merits before refusing relief. The anéﬁé?ffoithétMQUestioﬁ_iﬁplicateé‘. “
the integrity of appellate procedure ngtiogwidq,and_warranté this Court's

review. L L



b -
. W
W
~ N
~ - st « ~
= i Pt rio, >
Z L i S i

B - 1 . - .r
L e . . LA a e e < v -
IR T . P R P itd oanld .
P . s - T - . g
e - - EAR T P FE TN, . TR

The petition for a writ of certiorari should be granted.
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