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Questions Presented To The Court

Issue I:

Is A Defendant Considered To Be Given A Full And Fair Consideration Of A 4th Amendment Claim 

At Both "Trial" And "Direct Appeal" As Required By Stone V. Powell, 428 U.S. 465 (1976) If Trail And 

Appellate Counsel Failed To Raise The Issue, Forcing A Defendant To Raise The Issue For The First 

Time Pro Se In A Post Appeal Relief From Judgment Motion That Was Ruled On The Merits Only Once 

By Trial Court And Then Denied Leave Or Denied A Review Of The Merits In Every Following State 

And Federal Court?

Was There Probable Cause To Arrest The Defendant Without A Warrant; And Was The 

Identification Evidence And Testimony Given By The Victim Thomas Jackson At Trial Fruits Of A 

Poisonous Tree?

Issue II:

Was The Defendant Denied Effective Assistance Of Counsel When:

Defense Counsel Failed To Move For Suppression Of Pretrial Photographic Identification

From Complainant Thomas Jackson On Grounds Of The Identification Being Direct "Fruit" Of An 

Illegal Arrest In Violation Of Defendant's State And Federal Constitutional Protections?

Appellate Counsel Failed To Bring The Above Issues Forth On Direct Appeal; As They Are Stronger 

Than The Claims Raised?

Issue III:

Was Petitioner Denied His State And Federal Constitutional Rights To Fair Trial By The Trial Judge, 

Who Permitted Witness Against Co-defendant Lepper Only To Testify In The Presence Of Petitioners 

Separate Jury?



Parties To The Proceedings

There are no parties to the proceedings other than those listed in the caption. The Petitioner is 

Dan Larkin Bozeman II, an inmate. The Respondent is James Schiebner, a Warden of a 

Michigan Correctional Facility.
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Introduction

Reference To Opinions Below 

‘note: all attachments(appendix's) of this Writ are positioned in the order they are mentioned in 

this petition.

Concerning Issue I, The Mar. 5, 2020 opinion of the 3rd Judicial Trial Court appears at Appendix A, 

both the Appeal and Supreme courts of Michigan opinions denying leave appear at Appendices 

B & C. The Sep. 18, 2024 opinion of U.S District Court declining to rule on the merits appears at 

Appendix D, and the opinion of the U.S. 6th Circuit Court of Appeals upholding the decline of review 

appears at Appendix E.

Issue I: 
Both the U.S. District and 6th Circuit Court of Appeals declined to rule on the merits of this issue. 

District Court contends that Appellant's 4th Amendment claim is "unreviewable" and declined 

to rule on the merits, essentially insulating from Federal review-the errors in trial court's ruling, 

a ruling that happens to be the ONE AND ONLY time this 4th Amendment issue was 

entertained (in Appellant's post conviction Relief from Judgment motion). Essentially Stone V. 

Powell, 428 U.S. 465 (1976) applies only to that class of those cases where the Defendant has 

already been given the opportunity for full and fair consideration of his 4th Amendment claim at "trial" 

and on "direct appeal". It is also noted that the Supreme Court, in Stone found the sought suppressed 

evidence to be harmless in the grand scheme of his case. In Appellant's case, if granted, 

it would be the suppression of Photo Array identification evidence by Thomas Jackson and his 

in-court identifications of Appellant - and these could never be viewed as harmless pieces of 

evidence. Supreme Court stated further in Stone (concerning entertaining 4th Amendment 

claims), "Our decision does not mean that the Federal Court lacks jurisdiction over such a claim, 

but only that the application of the rule is limited to cases in which there has been such a 

showing [denied full/fair opportunity] and a Fourth Amendment violation." Appellant was 

simply not allotted this "full and fair opportunity" because both trial and appellate counsel

(on direct appeal) failed to raise the claim. Furthermore, upon the filing of Appellant's Application for 

Habeas Corpus, the District Court accepted this 4th Amendment claim implying that it was NOT



subject to being procedurally barred (because appellant has properly exhausted this claim on the 

State level) and now is attempting to place a procedural bar amid review, see District Court's 

record: "Order Requiring Responsive Pleading", (dated: June 8, 2021).

If one can demonstrate that counsel was ineffective by failing to take advantage of Michigan's 

"full and fair" procedural mechanism used to litigate 4th amendment claims (as demonstrated in 

Appellant's Brief filed at the District Court in "Issue I" and in it's accompanied Ineffective 

Assistance of Counsel "Issue IV A)"), then that opportunity was never extended to Appellant-Bozeman. 

This 4th Amendment claim was raised for the first time, Pro Se, by Appellant in his Relief From 

Judgment post conviction motion (and denied leave at both the Court of Appeals and Supreme Court 

of Michigan). This is well after Appellant's Direct Appeal (with counsel). As known by this 

Court, Relief from Judgment proceedings/appeals are all treated through the lens of extreme 

scrutiny, assumed procedural bar and requested leave to appeal (very hard to prevail on a issue at 

this post conviction stage once trial and appellate counsel has failed to raise the issue prior to a 

Pro Se Relief from Judgment motion being filed). Likewise, this claim has been subjected to leave 

to appeal (after the trial court ruled on the merits of Appellant's 6.500 Relief from Judgment) with 

no real/fair consideration of the facts of the claim (or consideration of the error of the trial court's 

ruling by leave). The District Court has done the same in attempting to preclude the ability to appeal 

their decision to refuse to review this 4th Amendment claim. If this Court also refuses to rule on 

the merits of this issue, it would further the insulation of this error that Trial and Appellate counsel 

failed to litigate.

Concerning Issue II, The Mar. 5, 2020 opinion of the 3rd Judicial Trial Court appears at Appendix A, 

both the Appeal and Supreme courts of Michigan opinions denying leave appear at Appendices 

B & C. The Sep. 18, 2024 opinion of U.S District Court denying the claim appears at Appendix 

D, and the opinion of the U.S. 6th Circuit Court of Appeals denying the claim appears at Appendix E. 

Issue II:
Reconsideration of this issue on appeal is actually in support of the first issue. So if this



Court finds merit in the first issue, this Ineffective Assistance of Counsel issue shows case 

law where appellants have prevailed in similar circumstances that support the "cause" and 

"prejudice" prongs that attach to the first issue of this appeal considering trial and appellate 

counsel failed to raise the issue.

Concerning Issue III, The Dec. 13, 2016 opinion of the Michigan Court Of Appeals is cited at People 

V. Lepper, 2016 Mich. App. Lexis 2258 and the June 27, 2017 Supreme Court Of Michigan's opinion 

denying leave is citied at People V. Bozeman, 2017 Mich. Lexis 1314. The Sep. 18, 2024 opinion of 

U.S District Court denying the claim appears at Appendix D, and the opinion of the U.S. 6th Circuit 

Court of Appeals denying the claim appears at Appendix E.

Issue III:
The prosecution's motion to admit testimony was brought under 404(b). This issue was 

preserved by objection of all three defense counsels. Appellant was tried simultaneously with 

co-defendants Lepper and Diepenhorst. Appellant and Diepenhorst were tried before one jury,



Lepper was tried before a separate jury. On the first day of trial the People brought the 404(b) 

motion to endorse John Wilkinson, who is Lepper's uncle. Wilkinson was the owner of a desert 

eagle handgun, one of the weapons believed to have been used in the commission of the offenses 

and which was found near the area where Lepper was arrested. The People requested and were 

permitted to introduce evidence that the weapon was reported stolen or was taken without 

permission, that Lepper is Wilkinson's nephew and that Lepper has a reputation within his family 

of being known to steal. Although separate juries were seated, and Lepper was tried by a separate 

jury, Wilkinson testified before both juries.



Statement Of Jurisdiction

The United States Court of Appeals for the Sixth Circuit ruled, IN PART, on the merits of this petition 

on April 2, 2025. The claims therein are properly presented to this Court, as they have been 

presented to every lower court required for exhaustion on both State and Federal levels. The 

jurisdiction of this Court of Appellant's Writ for Certiorari review lies in USCS Supreme Ct. R. 10(c); 

28 USCS 1251; 28 USCS 1254 & 28 USCS 1257.



STATEMENT OF FACTS

Parenthetical notations “T1 "-“T5" and “S” refer to transcripts of the April 13,14,15, 
16,17,2015 jury trial and May 4,2015 sentencing, conducted in the Wayne Circuit 
Court before the Hon. Dana M. Hathaway. Numbers following are transcript pages.

In an eleven count amended felony information, Defendant-Appellant Dan Larkin Bozeman 

(“Appellant”) and co-defendants Steven Joseph Lepper (“Lepper”) and Roger Raymond Diepenhorst 

(“Diepenhorst”) were all charged with carjacking a Ford from Thomas Jackson and a Chrysler from 

Lana Stanton [MCL 750.529a], assault with intent to murder [MCL 750.83], assault with intent to 

do great bodily harm [MCL 750.84] and felonious assault [MCL 750.82] as to Lana Stanton, assault 

with intent to murder, assault with intent to do great bodily harm and felonious assault as to 

Starkeisha West, felonious assault as to Jackson, discharging a firearm at abuilding [MCL 750.234b] 

and felony firearm [MCL 750.227b] in the commission or attempted commission of the carjackings • 

and assaults. The offenses were all alleged to have occurred on November 30, 2014 at 12310 

Maiden in the City of Detroit. (See preliminary examination at pp 7,174-176. SeealsoTl 10-12).

On April 13,2015, Appellant, Lepper and Diepenhorst appeared together for a single trial. 

Appellant and Diepenhorst were tried before one jury. Lepper was tried before a separate jury. After 

preliminary matters ,(T1 3-13), selection of Appellant’s jury, (T1 14-90; T2 3-8), preliminary jury 

instructions (T2 8-20) and opening statements, (T2 20-41), the following evidence was presented:

Thomas Jackson stated that on November 30,2014 he resided at 12310 Maiden. At about 

2:00 a.m. he went to a comer gas station in his 1997 burgundy Ford van to get a cup of coffee. As 

he was returning home he noticed three white males walking in the same direction he was driving. 

They all wore dark colored clothing with hoodies. As he parked in front of his home and exited his 

vehicle one of the men, whom he identified as Appellant, ran up to him, pointed an automatic 

handgun and told him to get on the ground. The other two men, also armed, went to the other side 

of his van. Jackson ran. As he ran he heard two or three gunshots. He then hear his van start. When 

he returned to his house it was gone. He went to a neighbor’s house and called 911. Later that 

morning he made a statement and identified Appellant in a photo array. (T2 42-56,60-79, 81-83).

1



Lana Stanton stated that at 2:30 a.m. November 30,2014 she was alone in her white 2014 

Chrysler at 13106 Hampshire. Her friend Starkeisha was in the house. Three white males walked 

toward her. A person she identified as Lepper darted behind her car. As he reached for her car she 

drove off. That person and the two others, whom she identified as Appellant and Diepenhorst all 

drew handguns and fired shots in her direction. She identified the handgun held by Appellant as a 

Desert Eagle. Fifteen to twenty short were fired. Her door and gas tank were struck. (T2 86-97, 

101 -104,111 -117). She drove to the police station and reported that the persons all wore black pants 

and hoodies, and they all wore gloves. (T2 99-100). She later returned to the police station and 

viewed photographs from which she failed to identify any of the defendants, and instead identified 

another person because although snitching is not prohibited, she was scared. (T2105-108,119-120, 

126,141-144). She described the three as a white male, 5'11" to 6 feet tall, weighing 200-250 pounds 

with a goatee or beard wearing all dark clothing with a dark handgun; an Hispanic male weighing 

220 pounds with sandy brown hair; and a person 6'1" tall and weighing 150-250 pounds. (T2 139).

Starkeisha West stated that at about 2:40 a.m. November 30, 2014 she was at 13106 

Hampshire. She received a call from Stanton, looked out the window and saw three men walking 

toward Stanton’s car. She went outside to warn Stanton. A black male standing by the rear car door 

wearing black clothes and a hoodie told her to go away and shot at her. The bullet broke the glass 

door and lodged in the living room wall. She closed the door, returned inside and heard several more 

shots. Only the upper part of that person’s face was visible. In court she identified him as Appellant, 

recalling that the person was cross eyed.. She was unable to identify Appellant in a lineup and never 

mentioned the person’s eyes. (T2 145-159,170,174-180). She looked out the window and saw a 

heavy set man on the lawn, whom she identified in court as Lepper. He looked at her and fire two 

shots at her, striking walls inside the house. (T2 161-164). After the shooting stopped, police 

arrived. She told them “It was some white guys” wearing white gloves, (T2 165-166), describing 

them as “one short white man, one short fat white man and one tall white man”. (T2183). She was 

able to identify Lepper in a lineup, (T2171), and never got a good look at the third person. (T2173).
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Detroit Police Officer Ernest Harris stated that between 2:00 a.m. and 3:00 a.m. November 

30, 2014 he and his partner, Officer Kim Rata, were in plain clothes in an unmarked vehicle. 

Hearing reports of a carjacking and shots fired, they proceeded to the area to attempt to locate three 

white males in dark clothing. (T3 6-7). He saw three persons running back and forth in an alley and 

set up a perimeter. Marked police vehicles arrived within a minute. Appellant was located in a tree 

in a yard. He was wearing a black skull cap, a dark hoodie and blue jeans. He was sweating 

profusely and had a bun stuck to his clothing. Appellant was taken into custody by uniformed 

officers. Harris continued to search, finding Lepper hiding behind a trash can, also sweating, 

wearing a grey hooded sweatshirt and blue jean with a skull cap in his pocket and bun stuck to his 

clothing. He saw Diepenhorst removed from the house next door by Rata, also sweating. (T3 9-24, 

27-43). Harris and his partner canvassed the area, finding two pairs of gloves in the alley where 

Appellant was located and four firearms in a garbage can in a backyard in the same area. (T3 25-26).

Detroit Police Officer Kimberly Rata was working with Officer Harris, searching for three 

white males. She saw some black objects in the alley. (T3 46-47). She notified other units to set 

up a perimeter and saw one jump over a fence. After waiting five or ten minutes they went into the 

yard she had seen the suspect enter and saw Appellant in a tree. He was taken into custody by 

Officer Metcalf. She continued to search for the others. At the next house she saw her partner place 

Lepper under arrest. She proceeded to a nearby vacant house and arrested Diepenhorst. (T3 48-55). 

Next they searched the area for handguns. She found two pairs of gloves under the tree where 

Appellant was located and two revolvers and two automatic pistols in a garbage can. (T3 56,58-61).

Detroit Police Officer Lawrence Blackbum and his partner, Officer Glenn Bynes, went to 

12310 Maiden on a report of shots fired, and later as an armed robbery. He spoke with complainant 

Jackson. (T3 84-86). He saw broken glass and spent shell casings in the street and received a 

description from Jackson of three white males, which he broadcast to other officers. (T3 87-89).

Detroit Police Officer Gregory Barrett and his partner, Officer Renee Forte, responded to

Dickerson and Elmdale on a report of an armed robbery. He saw a red van. (T3 91 -92). The engine

3
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was running and the doors were open. (T3 94). Blackbum and Bynes arrived and told him it was 

involved in a carjacking. (T3 95). Waiting for a tow truck, he heard ten to twelve gunshots. (T3 96).

Detroit Police Officer Dwayne Toney was near 13106 Hampshire when he heard gunshots. 

Proceeding in that direction, he was flagged down by West. She stated her house was shot by three 

white males. He broadcast the description and observed casings in the street and bullet holes in the 

door and walls of the house. (T3 98-100). He collected and placed the casings on evidence. (T3 101).

Detroit Police Officer Derrick Metcalf stated that he and his partner, Officer Michael 

Holman, heard the dispatch, went to the area and backed up the search by setting up a perimeter on 

Evanston, Dickerson and Harper. As they were walking toward the alley he heard movement and 

saw three males run from a backyard into the alley and then into another yard and notified other 

officers. (T3 105-110). As he headed eastbound he looked up and observed a male in a tree. The 

person, whom he identified as Appellant, was ordered down and arrested by Holman. (T3 110-114).

Michelle Douglas is a civilian employed by the Detroit Police Department as an evidence 

technician. (T3 120). On November 30, 2012 she processed a white Chrysler at Gene’s Tow 

Garage. Douglas photographed suspected bullet impacts on the driver’s side and damage to the rear 

windshield, rearview mirror and headlight. She recovered bullet fragments from under the front 

passenger seat, the rear windshield deck, the driver’s side rear door frame and inside the trunk. (T3 

121-130). She dusted for fingerprints with negative results and swabbed for DNA. (T3 131-134).

Detroit Police Officer Deborah Stinson is also an evidence technician. (T3 141). She and 

Officer Mary Gross were called to the Maiden and Hampshire scenes. (T3 142). She photographed 

both locations, including suspected bullet holes at the house on Hampshire, (T3 143-150), as well 

as a bandana and four handguns recovered from inside a trash can on Evanston, two pairs of white 

gloves found in the alley and a pair of black and grey gloves found under a tree. (T3 150-159). At 

the Maiden and Hampshire Street locations she photographed spent bullet casings. (T3 165-168).

Officer Gross recovered the four handguns, identified as an empty .45 in a holster, a .50 

Desert Eagle with one round in the chamber and two in the magazine, a rusty .38 revolver with five

4



live rounds and a .38 Smith & Wesson with three live rounds and two spent casings. (T3 190-197).

Detroit Police Sergeant Robert Wellman stated that on November 30,2014 he interviewed 

Diepenhorst, who said he was trying to get money to hire an attorney to represent him in a child 

custody matter. Diepenhorst identified Lepper as his half-brother and Appellant as his girlfriend’s 

baby’s daddy. (T3 177-181). Also on November 30, 2014 Wellman conducted a live lineup for 

Stantan. She failed to identify Diepenhorst and instead identified a person other than Appellant, 

Diepenhorst and Lepper. (T4 39-41). According to Wellman, she was argumentative, told him she 

did not want to be there, and later told him she deliberately selected the wrong person. (T4 41 -42).

Before the Lepper jury only, (T3 198), Detroit Police Officer Terry Cross-Nelson stated that 

at 5:30 p.m. November 30,2014 she interviewed Lepper, who initially stated that he, Diepenhorst 

and Appellant were just in the area, and did not commit any crimes. (T3 199-205). He then stated 

that he and Diepenhorst had revolvers with them for protection, and that they along with Appellant 

robbed one man and shot at someone else. According to Lepper, Appellant robbed a man in a red 

van and shot at t white Chrysler. Lepper denied participating in either of the offenses. (T3 207-209).

John Wilsenson stated that he is he owned a .44 Desert Eagle handgun; that the gun was 

stolen from his home; and that Lepper is his wife’s nephew’s son. (T4 6-8). He did not report the 

theft until December 17,2014. (T4 18). The gun replaced another identical Desert Eagle he had 

reported stolen in 1995. (T4 14). He did not know the serial number of either weapon. (T4 13,15).

The parties stipulated that bucal swabs were taken from Appellant, Diepenhorst, Lepper and 

Jackson for DNA testing, and that maps used by the People accurately representat the area. (T4 4-5).

Jennifer Jones is a Forensic Scientist in the Biology Unit of the Michigan State Police 

Northville Forensic Lab, and an expert in Forensic Biology. (T4 19-20). She received the bucal 

swabs from a serologist, from which she obtained complete profiles, and swabs taken from the 

handguns and the bandana. (T4 25-28). Swabs of the four handguns each contained a complex 

mixture from which she could make no conclusions. (T4 29-30). A swab of the gearshift and 

steering wheel of Jackson’s vehicle were consistent with a mixture of two individuals, including a

5



major male donor. Jackson matched the major male donor and excluded Appellant, Diepenhorst and 

Lepper. The low levels of the minor donor were insufficient for her to make any comparison. (T4 

30-31). The bandana DNA profile was mixed and she was unable to make any comparisons. (T4 32).

Michigan State Police Detective Sargent Paul Flores works in the Firearms and Toolmark 

Unit of the Metropolitan Detroit Laboratory. He is an expert in firearms and tool mark identification. 

(T4 45-46). He examined the four weapons and various bullet fragments and fired cartridge cases 

recovered in this matter. Three of the firearms were operable. The fourth was made operable after 

the cylinder was oiled and cleaned. Three of the fired bullet jacket fragments were so damaged and 

mutilated, he could only determine that they were .44 caliber class or larger and had right twist 

rifling. AH four were inconclusive as to the .45 caliber Springfield and eliminated as to the .44 

Remington Desert Eagle pistol and both .38 special revolvers. (T4 55-68). Three .45 auto caliber 

cartridges were examined and found to have been fired by the Springfield. Two .38 special caliber 

fired cartridge cases could not be identified or eliminated as having been fired from either of the .38 

special revolver. (T4 68-70). He determined that two rounds were determined to have been fired 

from the Desert Eagle. Three others were determined to have been fried from the .45. (T4 70-73).

Detroit Police Sergeant Christopher Staton is the officer in charge of the case. He stated that 

on November 30,2014 he interviewed the complainants. (T480). The People then rested. (T484). 

Appellant, Lepper and Diepenhorst all waived their right to testify. (T4 87-91). After a review of . , 

jury instructions, (T4 92-105,109-113), the defense rested. (T4113). Following closing arguments, 

(T4114-181) and final jury instructions (T4181-201). Appellant was found guilty of carjacking both 

Jackson and Stanton, assault with intent to murder Stanton and West, felonious assault as to Stanton, 

Jackson and West, discharging a firearm at a building and felony firearm. (T5 9-12). From 

concurrent terms of 200-400 months for 2 counts of carjacking and 2 counts of assault with intent 

to murder, 5-10 years for discharging a firearm at a building and 2-4 years for three counts of 

felonious assault, consecutive to a term of 2 years for felony firearm, (S 15), he appeals as of right
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Timeline Of Investigation

The Complaint?
A) At approximately 2:00am (11/30/2014). Complainant Thomas Jackson 

places a 911 call with the Detroit Police Department reporting that 
he had been robbed for his van by 3 white males dressed in all black 
clothes. Review People’s - Exhibit #2 (audio oF 311 call placed by 
Thomas Jackson); (T2 64-65).

B) At approximately 2:45am (11/30/2014). Complainant Eana Stanton 
drives to the Detroit Police Department to report that she had been 
Shot at by "3 white boys” that she believed were trying to kill her 
(T2 99-100, 124).

Responding To Dispatch:
A) In an under-cover vehicle and in plain civilian clothes,. Detroit 

Police Officer Kimberly Rata and her partner Ernest Harris began to 
search for 3 white males in the area, located three suspects and 
called for a set up of a perimeter on the area.

i») Officer Ernest Harris states he announced himself and his 
partner as police officers, (T3 38).

ii,) Officer Kimberly Rata states she never heard her partner say 
anything other than radio communication with other officers. (T3 66- 
67),

B) Officer Metcalf (a officer apart of the perimeter) finds 
Defendant Bozeman hiding in a tree and orders him down Defendant 
complies,, as he states: "don't shoot me, I've been watching the news 
and you kill people."

C) The Defendant was then identified as a black male, placed under

7



arrest by officer Michael Holeman (Officer Metcalf’s partner) and 
then he "pat down/searched the person of the Defendant; revealing no 
weapons or evidence of involvement in the crime at large. Still to 
be takeh into detention for further investigation without probable 
cause, see attached Arrest Reports of Officer Kimberly Dewey-Rate and 
Office Michael Holeman -

Complainant's Statements:
A) Between 11:30am and 12:10pm (11/30/2014), all 3 Complainants of 

this case made statements with the Detroit Police Department with 
matching descriptions of the assailants that committed this crime: "3 
white males, dressed in dark colored clothes", see attached Police 
Statements by Thomas Jackson^ Lana Stanton and Starkeisha West,

i.) At trial identifying the Defendant, Starkeisha West changes 
her description of her assailants, states her assailant was a black 
male with crossed eyes. West never mentions this black male with 
crossed eyes in any of her previous testimony or statements with 
police, also was unable to identify Mr. Bozeman from the photo array 
of black males (T2 170,174-185). see also attached Interrogation 
Record, conducted by C.A.T.S Detective Dana Russell- (one-on-one 
evaluation of Defendant, (direct attention to "eye defects" Section]; 
confirming that Defendant is not cross eyed)).

B) At this point Defendant Bozeman had been in Detroit Police 
Department's custody for 9 hours without probable cause. Compare 
attached Arrest Report - Detainee Input Sheet (direct attention to 
"date/military time of arrest" Section) to time statements were given 
with police.

Photographic Array:



A) Between 4:42pm and 5:09pm (11/30/2014), Detroit Police Officer 
Terry Cross-Nelson produced and conducted a photographic array for 
all 3 Complaints made up of 6 BLACK males containing a picture of 
Defendant Bozeman: despite the detailed descriptions given to the 
police of: "3 WHITE males in dark colored cloths,”

B) Thomas Jackson then identifies Defendant (a black, male) as an 
assailant, inconsistent with his very detailed description he gave 
just hours before, see. attached Photo Array Report (Thomas Jackson).

C) Lana Stanton and Starkeisha West were unable to identify 
Defendant Bozeman in this array, see. attached Photo Array Report 
(Lana Stanton and Starkeisha West).

i.) Lana Stanton admits on top of being scared of the crime she 
also was scared of a particular officer at the photo array that made 
her not want to participate in the photographic procedure . see. 
attached Preliminary Exam Transcript pages 101 line: 15-25 and 102 
line: 1-11.

ii.) Lana Stanton furthermore admits she was not scared enough to 
stop her from deliberately picking the wrong person in the photo 
array pertaining to Defendant’s co-defendant (her only photo 
identification made), see. attached Preliminary Exam Transcript pg. 
102 line; 12-19.

D) This photographic array procedure conducted on (11/30/2014) for 
all 3 Complainants was performed while Defendant was in-custody of 
the Detroit Police Department, 2 of the 3 without counsel present, 
see. attached Detainee Input Sheet,(direct attention to 
"date/military time of arrest” Section), see also, attached Photo 
Array Report for Thomas Jackson, Lana Stanton and Starkeisha West,



(direct attention to ’’date", "time" and "others present" Sections).
Preliminary Examination:

A) At Preliminary Lana Stanton admits she was shown photographs of 
the Defendant for a second time (the day of Preliminary) by an 
unknown officer before giving her Preliminary testimony, see 
attached Preliminary Exam Transcript pages 80 line: 11-25,. and 81 
line: 1-2, Stanton recants this admission at trial. (T2 121-122).
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DePenJo<rv4* - OozeHiftn wuJ Jenle-J ConSK‘fvr»on<k| prolecPionS wktn ke. Vva.$ 
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y primok fooe proof tuf tnore Kan Inhere SuSpCton.

UK.U SUeS V. PouJro, 52. F. 3d 12o, 122-123 ^C\r.

VH?)(t)u<4ir>9 U.S. V. Bennett, <|0 5 F.2J 931,934 

Gr. 1990)).

B) lh DePen<kn I - Boz. eman'S Co.Se, Be Ji'J not €1+ -|4ie. 

t)e ScJri pl>on oP Ike aSSoklanl $ Lolk Ly clolkeS cun J 

even a. Completely diFPertht race. Peep' a Do-ven port, <R 

Mick. fyp. 637 (l9So)( Courl helJ ho proLalle CavSe for

e acreSl Jue K a deScnpKon
polite oP a S/SpiciovS moJi KoA <))<) nof £XacVly 

rno-Kh JePenJan-P-S appeokrafice).

C) Tke on)y< n'Se Is 5o\$pi£»on waS Defe^ankf

PVh^I* Prom Officer kImL«rly P^Vtk ounJ ErneSf Horns 
wlio were Lo-l-h »n plain cWJteS, f raveling in un<Jer - 

Cover (civilian) vehicle.

one to

I. Flii^VvV clone inSvffiCienF prolalle cavSe

For an orreSV. People V. /Mick App. HU (lVo)?

Un'vVed SfoAeS V. G» feen, 470 F2J UMS (1981).



li, ZlcCordin^ 4© Ike arcesfin^ oFPiceJrS Feporls^ 44ie moSl deScriplire 

one^jyvcn Ly OPPice-r ftala, |S very clear on Several very imporla.nl poi’n+i 
Concerning 44»e Pack lhal probable CavSe waS no! eSlathsked £,r Ike 

ACfe^l oP DeFendanI- BoZeman. I.OnCe ike DeAndanl wo-S lovnd in Ike 
yard, ke waS iJen4»P>ed aS a. (©lack male by OPF»cer Raia o.nd olker 
arrcSpin^ oPPicerS (hoi Pilling Ike deScripUon op He perpelfaKr^ al 

|a£^e); 2.. DePenJanI waS Hen placed in hand Ci/PPs an J ConSezp/enlly 

Searched wvHw/4 ft-SvIl/or evidence knKiy Ike Deien Jan I Io Ike 
crime, (|ke 4-ermS wilkoi/l mdden I are uSeJ 4-© JeScribe Ike Search 

and arre$4 in olker police oPPi’cer^ reporl.f/s4a4emen+). 3. The yard 

4ke De^enJank waS Poon J and arreSked m waS JAi-eh Searched, vvlM

ev» dence linking Ike DePenJan 4" 4-© Ike crime.; H. ^4 4-kaP poin4" 4ke 

De/4n<kn4 wdS 4aken 4& Ike Jelenlion ce*\4er Uy arre$4iwj oP-fecer

Mclennan and Ilf par4ncr OPPi'cer* /VlelcalF (See a44acke<) arresY reporl 
of OCPiZe-r /Vkclnael Holeman).5,0FPicer Ral<a |ken proceeds 4c> Ike. 

hex! kovSe, Searching yard will yu> rtSulf^ Iken proceed^ Io Ike 

hexV ViouSc, a-p-ker Searching Ike pGpnlo-nd rear yard w»H no neS^Hs^ 

Sle, Hen inleri Ike O'tanJoned kovne and -PinJ-f a wkile >na\e in Ike,

inlerior of 4-ke kome and arresls kim; £.Ofticex Raia iken relurn$ Io 

Ike yard Ike DelenJay^ waS lovnd an J <xrreSleJ »v> and Fe-Searches 

Ike yard and Same waS»4e UaSKds She Uelore, Uvl IkiS 4Snne 

She 4\nJs four land held -PirearmS placed inSide Ike WaSle LaSkel 

on 4x>p oF Ike 4~ra$h inside, in plain 5J^kl (See Peopled exKloils o(? 

admilled phonographs, Showing localion on<3 poSilion PirearmS inhere 

lound}, on Ik',^ Secondary Search o|kt,r o4"4\‘cerS 0£ |-ke learn
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j^loveS m He yard (ocV Lkll poinl Ike Deien don I ka<) keen 

orreSie-d and laXeh "K> 4-1)6 Jeienlkm Center approX* male I y 3O-H5 

tninuleS Se.e_ Q-ilaclieJ (MYeSf feporl of Officer k»mLer|y RclIo.

ill*. Pro LaL I e CauSe -for ah warrunlleiS arreSi Can only 4>e 

eSiatl i skeJ on He in4onma|?an knov/n 4"o He peace officer Olp kiS 

office al pkt Lime of He arreSI. People \Z La. (kran^e, Ho AVok, 
App. 3H2. (H72.^ PeopleV. .SLewari 232. Mick C7O (jS25^) (Jn^eJ SVakeS 

VB™vn,4H? E3J 239 (Loo£) Terry V Oko,392 U.S. I (l^YvvVb 
proLa.Lie CavSe 44ie 44ie Covr^ rvu/5fr conS«Jer 0VJy '-J-ke

■(aels (WailaUe 4-<5 4-ke offii'cef <xl 4-ke movne»|- of He Seizure.4)

ir»La.Ule dA^Se

at (2.ooiaj ’0r»h^ the victiA'i to thcat lococnoti 5o ne or
Ske cav U i Je*rk’-fy Mr. Bozeman aS a. SoSpecf of Yio4-; SkouL) ka/e 

keen Lke nexl £fep t>iz4" 4'kiS S+ep Wa5 never Hken ky Ike be4r»»l

Mr. Bozeman (t'acc. an

IV. Afltr ike arreif a Terry *po-4 Aor^n WOt£ preformed 

revealing ho S^nS of criminal mvolvemeh-k Gr weaponS of (pr



VC Tn Mr. Bozeman1 S Je4en4-ic>n ke waS phokj^fapkeJ a nJ PkiS p»c4vfe 

waS uSeJ in a pho4fc array proceJ(/re HaV waS eonJuckeJ 44»e Same 
Jay aS DePen Jan Vlf arreSk, an J e^mp^'^nk- ThomaS Jack Son 
oP 44ie pkred dPmplatnajnks^ jJenkipeJ Mr. Bozeman (a. Ulack hnale^- 

in ton SiSken4- nn'Vk h?S 4wo pre/ouS JeScr?phonS ^iven hovrS Gekore 
44uS pholo arcoy pfoceJc/re. ^ih parkn'cular perVainin^ Po'race^ k?S 

prior JeScnpVionS makxkeJ, feeing Hree vrhife Males) Uni4e4 SWeS, V. 

CfewS.HMS US. 463 (H£o)(Co</r4*j^rankeJ vnoKon Por Suppression oP 

prekriaj pkoko^rapUic i JenPi Pi'dakion eviJence onjyiounJs oP He 

pitoV^rapk vSeJ »n He prekria) pkoko array vzaS a Jireck feSi/V4 op an 

UhlawPU JejenPion LecauSe 4kc MTeSp lacKeJ prokalle cai/Se), 

TJfcnKPt'caKonS mvSV toe'Wptonally UaSeJ upon Pke precepkon 0$ |.^e 
W^neSS,- [pne oP 4 poin4\f pka.V muSk te mep GcPore aJm^SSionJ. 
5Pa4eV. LawSon, 352 Or. 72.4,. 291 P.3J ^>73 (2ol2\*Tke P^rneSS oP 

44»e iJenViPtCaPion proceJvre. fnuSV ke eValuaVeJ tn I’Ve. h^k4" oP* Pke 

foKIJy op He ciraumSkanceS. The pe-SV iS Pke Je^ree op Sv^jeSkon 
inkerenp in 44ie manner in v/UTck 4ke S</Speck's pbok^rapK i'S 

preSenPeJ 4*o 4-ke Wt-VneSS 4or iJenPPi&vhon. See UnikeJ SkaPeS V. 

Zeilfcr/S«Prvzl3O8'’/[U.5.V.Zaler,4Z7 F.Zj 1305 1307(CA3, iwj 
Peopkv. Lee, 39m;cU.4IK(lV4); People V./lnJecSon 381 AUk 155, 
ZIS'ZZo (jl73^, R^a-rJta&S oF kow Fke. inikial nAiSiJewkPicxkkoh Co*»ie5 

aUouk He wi'IneSS PkereaP-kr iS ap4" 4o re-krun in kiS memory He 
ima^e oP 4-ke pkoko^rKph raj-ker 4-Vian oP He perSob acpually 

reJucin^ pke 4tuS4worW]}neSS oP Sut>Se^A/en4“ liktevp or dourkroom 
iJenPP.'dakioh/SimmonS V UnlkeJ SPafeS, 390 U.S. 377 3 84 (iHS)
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“Moreoveri$ 0- matter oP eXfanWe tt>a| once. o. wi+»e$$
haS piokel ev| Ike accvSe-J o.l Ike lineup, ke hoi likely '^’<5’ back 
on to w»r9 tier on, S° +hal in packet Ike >-^e of kWIy rr>ez 

fin Ike okSence. of oHer releVa.nl eviJeneeJ lor 0.11 pnck'cal pcrpaSe 
be Jettrminej Here anJ then, before Ike 4-rioJ. UnileJ S/n.4cS V 

WJe,3«? U.5. 2.l«

M

\\

D) De-CenJ<xn f ~ BozemcxvVS acrej-l- o?n^ £on SetjuenV pkoVo-

+ec-hon aP He t

Tsuie., color Ar4 

pexSorK.. ShUI be Secure From unretkSonaUe 
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H aS 4 Q-ppVeS Vo'The ri^kV of 4-Vie. people K Le Secure 

in Weir perSov)^,.. a^ojrxSl unreaSon(4?le Searches a.n<) 

.SeiZureS f AMenJmenb 5 o^S /V appheS Vo <)ve proCeSS 

oP law 7 [croninaI &£ponSJz Ame.h<)meJn<i" 14 aS iV 

C^pphcS Ip Xe proCeSS oP law are) €/]vcl1 pro - 
feckon oP 44ne law z [privileges oP CiVizenSj.
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•AH evidence oldined in violation of 4-Ve US. ConSk 

H A vn en. J tn en V- i S, Gy 4"ho-4" Same iXU-fh orthy tnaArniSS 

Me in SM-e Coud. Alapp V. Ohio, 367 U.S. £>45 (l^O, 

teh denied 3&$ U.S. $7| (.The fourl held da4- de

due pvoceSS dauSe of de dur-kend amend™ erd ex­

pended K> de SVde Ike fturhh amendmevd 'fi()h4- 

CL^ainSp vnreaSondie Searches and Seizure S).

•IF fhe idediC*Cp-ViOO WaS Ike. Pnd oP a four 44a A - 

M enJmen 4" Violo-lion, i4- rnvSl- Le S^ppreSSed* Dun away V. 

NewYor^ ^Z U.S. 2.00, 94 S. CP. IZHg; 60 LTd-Zd SZ4

'Beck m;o,3?9 U.S.M; 8 5 S. VL 3
fkid alone vuere 4"ke fed. 4ke prdedion of de 4 

Amendmed would e/aporaVe, and de people v/ould t>e 

Secure in dele p er Son, keu$eS/ paper S^ and effeds' 

only in 4-Vie c)iScre4-ion °f de police. The pfotaLle 

CauSe -feSk den/ jS an aLjecl-iye one; for dene Vo 

be proGaUe CauSe, de Pac4\S muSh Le Such aS would 

Wafrenf a teiief ky a reaSonable tnan. [trnphaSiS 

Added],
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Courl kaS held PkoP- Fli^hP »S nol a reliable \ndi 
op qullP wlPkoup opker circum^Pance S Po nnake iP$

C(XTor

App. DZ. 3SS; qzM F.Zd 876z879 (DZ. 6c.
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ItfiO

PoH e. jWenSe ovk) Af>pnik+e OsvnSels -for De4en<kn+-Bozeman vsere.

ine

4o 'Mie cour-ks above claims.

5+anckrd OP Review.

The performance Cot/nSel cla»mS ocCe. mixed cjv'eS’hBnS' oT law and 

-GuT +kod- are reviewed de noVo. S+ricKknd V VVaShin^+on, 466 (Z& 66# 
(|9 ?H)Qe(en Jay\+ mvS+ 5Viowi(|.) counSels performance was deficiehR and (2..) 

flie deficient per+hrm^nce pryudiZeJ +he Je/en&..)»

.Anjumenf*

Bc+1) CovnSeA'S performo-nceS ■fell below an otjec+ive S+anckrd q{- 

Kee5onaUeneSS;+li^ per+ormMice WaS crippling +o d-lie De+endLm'l’, an J 

highly prejvJiCift.1* 5’kicklanJ V. Wa-Skn^+ofy H (?6 U.S. 66$. |0H S. C+. '2.0KZ; 
W LEd. 2 J C7H (jqg^CoonSel ki a. My +o inYeS+ya+e al/ leads 

be)eva.n+ +0 ’Hie meriMs o-T 44>e caSe^. Ditkec&n V. R 3J 690

(4^ Cir. 2.00^} (Gx/r-R held <S+raj-e^tC decisions made 0-fkr leSS Him
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B/Appello-te- counSel waS inefVecbi\/e -for -failure. 4o brin^ 
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•WhiU V- Roper, 2oo4 U.S. DiS+. lexis 2W6 (Trio.1
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ISSUE HE
Petitioner was denied his State and Federal constitutional rights 
to a fair trial by the trial judge, who permitted witness against
co-defendant Lepper only to testify in the presence of 
Petitioner’s separate jury.

Issue Presevation and Standard of Review
The prosecutor’s motion was brought under MRE 404(b) (which 

is identical to FRE 404(b)), and the issue was preserved by 
the objection of all three counsel to the admission of the 
testimony. (T1 5-10). The 6th Circuit Courts generally reviews 
evidentiary issues for abuse of discretion but there is an "on 
going dispute in this circuit concerning the proper standard 
of review of rule 404(b) evidence." United States v. Carter, 
779 F.3d 623, 625 (6th Cir. 2015). Sometimes, this court will: 
(1) review for clear error the district court’s determination 
that prior acts took place; (2) apply de novo review to a 
district court’s determination that the evidence was offered 
for a permissible purpose; (3) and review for abuse of discretion 
the determination that the probative value of 404(b) evidence 
is not substantially outweighed by unfair prejudice. See, e.g. 
United States v. Mack, 729 F.3d 594, 601 (6th Cir. 2013); United 
States v. Clay, 667 F.3d 689, 693 (6th Cir. 2012); United States 
v. Geisen, 612 F.3d 471 , 495 (6th Cir. 2010). Other times this 
court has applied a single-tier abuse of discretion standard. 
See, e.g., United States v. Jenkins, 593 F.3d 480, 484 (6th 
Cir. 2010); United States v. Allen, 619 F.3d 518, 524 n.2 (6th



Cir. 2010) (noting that this circuit has "repudiated the 
threetiered standard if review for 404(b) determinations in 
light of Gen. Elec. Co. v. Joiner, 522 U.S. 136 (1997); United 
States v. Haywood, 280 F.3d 715, 720 (6th Cir. 2002).

Discussion
Petitioner was tried simultaneously with co-defendant Lepper 

and Diepenhost. Petitioner and Diepenhorst were tried before 
one jury. Lepper was tried before a separate jury. On the first 
day if trial, before selection of the Petitioner/Diepenhorst 
jury, the People brought a motion to endorse John Wikenson, 
who is Lepper’s uncle. Wilkenson was the owner of the Desert 
Eagle handgun, one of the weapons believed to have been used 
in the commission of the offenses and which was found near the 
area where Lepper was arrested. Although the People did not 
seek to admit evidence that Wilkinson suspected Lepper as the 
person who stole the weapon, they did request and were permitted 
to introduce evidence that the weapon was reported stolen or 
was taken without permission and that Lepper is Wilkinson’s 
nephew. (T1 5-10). The record also reflects that Lepper has 
a reputation within his family of being known to steal. Although 
separate juries were seated, and Lepper was tried by a separate 
jury, Wilkinson testified before both juries. (T4 5-19).

As a result, Lepper's prior bad act was introduced in the 
presence of Petitioner’s jury, and the trial judge deprived 
Petitioner of his due process right to a fair trial by failing 
to completely sever Petitioner’s trial from Lepper’s trial.
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Wilkinson never states he knows or has ever seen Petitioner 
before. Furthermore, there is nothing that supports Petitioner 
had knowledge of or access to Wilkinson's home at any point, 
where the gun was stored. This deprivation entitles Petitioner 
to a new trial.

The Constitutional rights to a jury trial and to due process 
entitle the accused to fair trial. US Const. Am. V, VI, XIV: 
Mich. Const. 1963, art. 1 Sec. 17, 20. An accused may be denied 
his Constitutional right to a fair trial where his case is not 
severed from that of a co-defendant who seeks to exculpate 
himself or herself by incriminating the accused. United States 
v. Potashnik, 2008 U.S. Dist. Lexis 102299. While the decision 
to sever or join defendants for trial rest within trial court's 
discretion, severance is mandated when a defendant's "substantial 

i 

rights will be prejudiced" and that severance is necessary to 
rectify the potential prejudice. Wright v. Jamrog, 2005 U.S.
Dist. Lexis 35902. Although inconsistency among the
co-defendants' defenses is insufficient to justify severance, 
severance is required where the defenses are mutually exclusive 
or irrecocilable. United States v. Turner, 860 F. Supp. 1216 
(1994).

Examples of reversible prejudice from severance include, 
situations in which evidence is admitted against a co-defendant 
that the defendant's jury should not consider against him and 
which would not be admissible if he were tried separately. 
Evidence of a co—def endant' s wrongdoih^ is an example of
information the defendant's jury should not hear. It can
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erroneously lead the accused’s jury to conclude that he was 
guilty. Zafiro v. United States, 506 U.S. 534 (1993). Where 
defendants with markedly different degrees of culpability are 
tried together, the risk of unfair prejudice is greater. Zafiro, 
supra.

Admission of evidence which is probative of defendant’s 
guilt, but is admissible only against a co-defendant or exclusion 
of exculpatory evidence which could have been admitted at a 
separate trial are also examples of reversible prejudice 
resulting from improper denial of a severance request. Bruton 
v. United States, 391 U.S. 123 (1968). Another consequence of 
the partially-joined trials was that Lepper’s unchanged bad 

r

acts involving his uncle’s gun were admitted before Petitioner’s 
jury, and Petitioner’s jurors were thus exposed to evidence 
which had absolutely no relevance to Petitioner. The other acts 
evidence, which involved Lepper’s, possession of his uncle's 
stolen handgun, completely undermined the whole reason for 
granting separate juries in the first place. Had Wilkinson 
testified only before the Lepper jury, Petitioner would not 
have been judged by the independent acts of his co-defendant, 
which were completely irrelevant to the disposition of the 
charges as they related to Petitioner.

Improper evidentiary rulings may deprive the accused of 
his State and Federal due process rights. Walker v. Engle, 703 
F.2d 959, 962-963 (C.A. 6, 1983). In Holly v. Straub, 2004 U.S. 
Dist. Lexis 15646 (6th Eastern Dist.), the court for the Eastern 
District of Michigan recognizes the test in People v.
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Golochowicz, 413 Mich. 298 (1982) as "principle of justice so 
rooted in the tradition and conscience for our people as to 
be ranked as fundamental"; Montana v. Egelhoff, 518 U.S. 37, 
43 (1996) (quoting Patterson v. New York, 432 U.S. 197 (1997)). 
In other words, a violation of principles of justice that are 
rooted in tradition to the point that they are ranked 
fundamental, rises to the level of a due process violation. 
The very first requirement of the Golochowicz four prong test 
is: "(1) there is substantial evidence that the defendant 
committed the similar act." Here in Petitioner’s case, there 
is nothing on the record that even hints at Petitioner 
participating in stealing Wilkinson's gun or having knowledge 
of the theft.

The Supreme Courtzin Huddleston v. United States, 485 U.S. 
681, 689 (1988), while articulating it's view on the; "Similar 
act" and "other" rule 404(b), concluded that the government 
may not "parade past the jury a litany of potentially prejudicial 
similar acts that have been established or connected to the 
defendant only by unsubstantiated innuendo". Proof connecting 
the defendant to the prior bad acts is required for the evidence 
to be relevant. United States v. Mihm, 13 F.3d 1200, 1205, (8th 
Cir. 1994), United States v. Midkiff, 614 F.3d 431 (2010).

The 6th Circuit Court of Appeals reversed with instructions 
-for a new trial, relying on the ruling of the Supreme Court in 
Huddleston, supra., holding that the "first step that the 
district court must engage in under the Fed. R. Evid. 404(b)
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analysis is to determine whether there is sufficient evidence 
to show that the defendant committed the other acts ... In the 
rule 404(b) context, similar act evidence is relevant only if 
the jury can reasonably conclude that the act occurred and that 
the defendant was the actor”. United States v. Bell, 516 F.3d 
432 (2008).

In United States v. Sheppard, 2020 U.S. Dist. Lexis 111524, 
(granting relief): the court found even if the evidence was 
probative of a material issue, the probative value is 
substantially outweighed by the potential prejudicial effect. 
’’Unfair prejudice does not mean the damage to defendant’s case 
that results from legitimate probative force of the evidence; 
rather it refers to evidence which tends to suggest 'a' decision 
on an improper basis." United States v. Newsom, 452 F.3d 593, 
603 (6th Cir. 2006) (quoting United States v. Bonds, 12 F.3d 
540, 567 (6th Cir. 1993)). "Such improper grounds include 
generalizing a defendant’s earlier bad acts into bad character 
and taking that as raising the odds that he did the latter bad 
act now charged ..." United States v. Bell, 516 F.3d 432, 445 
(6th Cir. 2008) (quoting Old Chief v. United States, 519 U.S. 
172, 180-182 (1997)).

Unfortunately at Petitioner’s trial, the prosecutor was 
permitted to admit acts by co-defendant Lepper, which implicated 
Petitioner by association with Lepper. This evidence was 
absolutely irrelevant to Petitioner’s guilt or innocence and 
was therefore, inadmissible. The evidence which was permitted 
despite the partial severance and completely prejudiced
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Petitioner’s defense. Its devastatingly incriminating impact 
can hardly be ignored. Because Petitioner’s jury heard of 
Lepper’s other bad acts^ and they were destined to convict 
Petitioner without a properly objective view of the evidence. 
Its prejudicial impact on the trial’s outcome cannot be 
disregarded. The irrelevant evidence undoubtedly had a great 
influence on Petitioner’s jury. Because the evidence only related 
to acts by Lepper it was improperly admitted. Its admission 
requires reversal of Petitioner’s conviction and a new trial.
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