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SUBJECT: Class Deviation—Ensuring Adequate COVID-19 Safety Protocols for Federal
Contractors

Effective immediately, contracting officers shall insert the clause 252.223-7999, Ensuring
Adequate COVID-19 Safety Protocols for Federal Contractors (Deviation 2021-00009), in the
following solicitations, contracts, task orders, delivery orders, and modifications thereof that are
for services (including construction) performed in whole or in part within the United States or its
outlying areas:

e Solicitations issued on or after October 15, 2021, and contracts, task orders, and delivery
orders awarded pursuant to those solicitations, that are expected to exceed the simplified
acquisition threshold (SAT).

e Contracts, task orders, and delivery orders, awarded on or after November 14, 2021, from
solicitations issued before October 15, 2021, that exceed the SAT.

e All extensions or renewals, issued on or after October 15, 2021, of contracts, task orders,
and delivery orders that exceed the SAT.

e All options exercised, on or after October 15, 2021, on contracts, task orders, and
delivery orders that exceed the SAT.

¢ Existing indefinite-delivery, indefinite-quantity contracts that are anticipated to have
orders that exceed the SAT and that have an ordering period that extends beyond
October 15, 2021.



Class Deviation 2021-00009
Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors

The deviation clause is not required in contracts or subcontracts with Indian Tribes under
the Indian Self-Determination and Education Assistance Act (the exclusion would not apply to a
procurement contract or subcontract under the Federal Acquisition Regulation (FAR) to an
Indian-owned or tribally-owned business entity).

In accordance with the Safer Federal Workforce Task Force Guidance and FAR
1.108(d)(2) and (3), contracting officers may insert the deviation clause in—

Solicitations issued prior to October 15, 2021;
Contracts, task orders, or delivery orders awarded before November 14, 2021, resulting
from solicitations issued before October 15, 2021;

e Solicitations, contracts, task orders, and delivery orders that are valued at or below the
SAT and are for services (including construction) performed in whole or in part within
the United States and its outlying areas; or

¢ Solicitations, contracts, task orders, and delivery orders for the manufacturing of
products.

When modifying existing contracts, task orders, or delivery orders in accordance with
this deviation, contracting officers shall use a bilateral modification to incorporate the deviation
clause.

This class deviation implements the requirements of Executive Order 14042, Ensuring
Adequate COVID Safety Protocols for Federal Contractors, dated September 9, 2021, which
directs agencies to include a clause in certain contracts to ensure that contractors comply with all
guidance for contractor and subcontractor workplace locations published by the Safer Federal
Workforce Task Force at: https:/www.saferfederalworkforce.gov/contractors/.

This class deviation remains in effect until incorporated into the FAR or until otherwise
rescinded. Please direct any comments or questions to Defense Pricing and Contracting,
Contract Policy, at osd.pentagon.ousd-a-s.mbx.asda-dp-c-contractpolicy@mail.mil.
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Attachment 1
Class Deviation 2021-00009
Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors

252.223-7999 Ensuring Adequate COVID-19 Safety Protocols for Federal
Contractors (Deviation 2021-00009)

As prescribed in Class Deviation 2021-00009, Ensuring Adequate COVID-19 Safety
Protocols for Federal Contractors, use the following clause:

ENSURING ADEQUATE COVID-19 SAFETY PROTOCOLS FOR FEDERAL
CONTRACTORS (DEVIATION 2021-00009) (OCT 2021)

(a) Definition. As used in this clause —

United States or its outlying areas means—

(1) The fifty States;

(2) The District of Columbia;

(3) The commonwealths of Puerto Rico and the Northern Mariana Islands;

(4) The territories of American Samoa, Guam, and the United States Virgin
Islands; and

(5) The minor outlying islands of Baker Island, Howland Island, Jarvis
Island, Johnston Atoll, Kingman Reef, Midway Islands, Navassa Island, Palmyra
Atoll, and Wake Atoll.

(b) Authority. This clause implements Executive Order 14042, Ensuring
Adequate COVID Safety Protocols for Federal Contractors, dated September 9, 2021
(published in the Federal Register on September 14, 2021, 86 FR 50985).

(¢) Compliance. The Contractor shall comply with all guidance, including
guidance conveyed through Frequently Asked Questions, as amended during the
performance of this contract, for contractor or subcontractor workplace locations
published by the Safer Federal Workforce Task Force (Task Force Guidance) at
https: /www.saferfederalworkforce.gov/contractors/.

(d) Subcontracts. The Contractor shall include the substance of this clause,
including this paragraph (d), in subcontracts at any tier that exceed the simplified
acquisition threshold, as defined in Federal Acquisition Regulation 2.101 on the
date of subcontract award, and are for services, including construction, performed in
whole or in part within the United States or its outlying areas.

(End of clause)
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Safer Federal Workforce Task Force
COVID-19 Workplace Safety: Guidance for Federal Contractors and Subcontractors
Issued September 24, 2021

Introduction

On September 9, President Biden announced his Path Out of the Pandemic: COVID-19 Action
Plan. One of the main goals of this science-based plan is to get more people vaccinated.

As part of that plan, the President signed Executive Order 14042, Ensuring Adequate COVID
Safety Protocols for Federal Contractors, (“the order”) which directs executive departments and
agencies, including independent establishments subject to the Federal Property and
Administrative Services Act, 40 U.S.C. § 102(4)(A), to ensure that covered contracts and
contract-like instruments include a clause (“the clause™) that the contractor and any
subcontractors (at any tier) shall incorporate into lower-tier subcontracts. This clause shall
specify that the contractor or subcontractor shall, for the duration of the contract, comply with all
guidance for contractor or subcontractor workplace locations published by the Safer Federal
Workforce Task Force (“Task Force”), provided that the Director of the Office of Management
and Budget (“OMB”) approves the Task Force Guidance (the or this “Guidance”) and determines
that the Guidance, if adhered to by covered contractors, will promote economy and efficiency in
Federal contracting.

The actions directed by the order will ensure that parties who contract with the Federal
Government provide COVID-19 safeguards in workplaces with individuals working on or in
connection with a Federal Government contract or contract-like instrument. These workplace
safety protocols will apply to all covered contractor employees, including contractor or
subcontractor employees in covered contractor workplaces who are not working on a Federal
Government contract or contract-like instrument. These safeguards will decrease the spread of
SARS-CoV-2, the virus that causes COVID-19, which will decrease worker absence, reduce
labor costs, and improve the efficiency of contractors and subcontractors performing work for
the Federal Government.

Pursuant to this Guidance, and in addition to any requirements or workplace safety protocols that
are applicable because a contractor or subcontractor employee is present at a Federal workplace,
Federal contractors and subcontractors with a covered contract will be required to conform to the
following workplace safety protocols:

1. COVID-19 vaccination of covered contractor employees, except in limited circumstances
where an employee is legally entitled to an accommodation;

2. Compliance by individuals, including covered contractor employees and visitors, with the
Guidance related to masking and physical distancing while in covered contractor
workplaces; and

3. Designation by covered contractors of a person or persons to coordinate COVID-19
workplace safety efforts at covered contractor workplaces.



The order also sets out a process for OMB and the Safer Federal Workforce Task Force to update
the Guidance for covered contractors, which the Task Force will consider doing based on future
changes to Centers for Disease Control and Prevention (“CDC”) COVID-19 guidance and as
warranted by the circumstances of the pandemic and public health conditions. It also sets out a
process for the Federal Acquisition Regulatory Council (“FAR Council”) to implement such
protocols and guidance for covered Federal procurement solicitations and contracts subject to the
Federal Acquisition Regulation (“FAR”) and for agencies that are responsible for covered
contracts and contract-like instruments not subject to the FAR to take prompt action to ensure
that those covered contracts and contract-like instruments include the clause, consistent with the
order.

Covered contractors shall adhere to the requirements of this Guidance. The Director of OMB
has, as authorized by Executive Order 14042, approved this Guidance and has, an exercise of the
delegation of authority (see 3 U.S.C. § 301) under the Federal Property and Administrative
Services Act determined that this Guidance will promote economy and efficiency in Federal
contracting if adhered to by Government contractors and subcontractors. The Director has
published such determination in the Federal Register.



Definitions

Community transmission — means the level of community transmission as set forth in the CDC
COVID-19 Data Tracker County View.

Contract and contract-like instrument — has the meaning set forth in the Department of Labor’s
proposed rule, “Increasing the Minimum Wage for Federal Contractors,” 86 Fed. Reg. 38.816,
38,887 (July 22, 2021). If the Department of Labor issues a final rule relating to that proposed
rule, this term shall have the meaning set forth in that final rule.

That proposed rule defines a contract or contract-like instrument as an agreement between two or
more parties creating obligations that are enforceable or otherwise recognizable at law. This
definition includes, but is not limited to, a mutually binding legal relationship obligating one
party to furnish services (including construction) and another party to pay for them. The

term contract includes all contracts and any subcontracts of any tier thereunder, whether
negotiated or advertised, including any procurement actions, lease agreements, cooperative
agreements, provider agreements, intergovernmental service agreements, service agreements,
licenses, permits, or any other type of agreement, regardless of nomenclature, type, or particular
form, and whether entered into verbally or in writing. The term contract shall be interpreted
broadly as to include, but not be limited to, any contract within the definition provided in the
FAR at 48 CFR chapter 1 or applicable Federal statutes. This definition includes, but is not
limited to, any contract that may be covered under any Federal procurement statute. Contracts
may be the result of competitive bidding or awarded to a single source under applicable authority
to do so. In addition to bilateral instruments, contracts include, but are not limited to, awards and
notices of awards; job orders or task letters issued under basic ordering agreements; letter
contracts; orders, such as purchase orders, under which the contract becomes effective by written
acceptance or performance; exercised contract options; and bilateral contract modifications. The
term contract includes contracts covered by the Service Contract Act, contracts covered by the
Davis-Bacon Act, concessions contracts not otherwise subject to the Service Contract Act, and
contracts in connection with Federal property or land and related to offering services for Federal
employees, their dependents, or the general public.

Contractor or subcontractor workplace location — means a location where covered contract
employees work, including a covered contractor workplace or Federal workplace.

Covered contract — means any contract or contract-like instrument that includes the clause
described in Section 2(a) of the order.

Covered contractor — means a prime contractor or subcontractor at any tier who is party to a
covered contract.

Covered contractor employee — means any full-time or part-time employee of a covered
contractor working on or in connection with a covered contract or working at a covered
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contractor workplace. This includes employees of covered contractors who are not themselves
working on or in connection with a covered contract.

Covered contractor workplace — means a location controlled by a covered contractor at which
any employee of a covered contractor working on or in connection with a covered contract is
likely to be present during the period of performance for a covered contract. A covered contractor
workplace does not include a covered contractor employee’s residence.

Federal workplace — means any place, site, installation, building, room, or facility in which any
Federal executive department or agency conducts official business, or is within an executive
department or agency’s jurisdiction, custody, or control.

Fully vaccinated — People are considered fully vaccinated for COVID-19 two weeks after they
have received the second dose in a two-dose series, or two weeks after they have received a
single-dose vaccine. There is currently no post-vaccination time limit on fully vaccinated status;
should such a limit be determined by the Centers for Disease Control and Prevention, that limit
will be considered by the Task Force and OMB for possible updating of this Guidance.

For purposes of this Guidance, people are considered fully vaccinated if they have received
COVID-19 vaccines currently approved or authorized for emergency use by the U.S. Food and
Drug Administration (Pfizer-BioNTech, Moderna, and Johnson & Johnson [J&J]/Janssen
COVID-19 vaccines) or COVID-19 vaccines that have been listed for emergency use by the
World Health Organization (e.g., AstraZeneca/Oxford). More information is available at Interim
Clinical Considerations for Use of COVID-19 Vaccines | CDC.

Clinical trial participants from a U.S. site who are documented to have received the full series of
an “active” (not placebo) COVID-19 vaccine candidate, for which vaccine efficacy has been
independently confirmed (e.g., by a data and safety monitoring board), can be considered fully
vaccinated two weeks after they have completed the vaccine series. Currently, the Novavax
COVID-19 vaccine meets these criteria. More information is available at the CDC website here.

Mask — means any mask that is consistent with CDC recommendations as set forth in Types of
Masks and Respirators | CDC. This may include the following: disposable masks, masks that fit
properly (snugly around the nose and chin with no large gaps around the sides of the face),
masks made with breathable fabric (such as cotton), masks made with tightly woven fabric (i.e.,
fabrics that do not let light pass through when held up to a light source), masks with two or three
layers, masks with inner filter pockets, and filtering facepiece respirators that are approved by
the National Institute for Occupational Safety and Health or consistent with international
standards. The following do not constitute masks for purposes of this Guidance: masks with
exhalation valves, vents, or other openings; face shields only (without mask); or masks with
single-layer fabric or thin fabric that does not block light.




Guidance

Covered contractors are responsible for ensuring that covered contractor employees comply with
the workplace safety protocols detailed below. Covered contractor employees must also comply
with agency COVID-19 workplace safety requirements while in Federal workplaces.

Consistent with applicable law, agencies are strongly encouraged to incorporate a clause
requiring compliance with this Guidance into contracts that are not covered or directly addressed
by the order because the contract is under the Simplified Acquisition Threshold as defined in
section 2.101 of the FAR or is a contract or subcontract for the manufacturing of products.
Agencies are also strongly encouraged to incorporate a clause requiring compliance with this
Guidance into existing contracts and contract-like instruments prior to the date upon which the
order requires inclusion of the clause.

1. Vaccination of covered contractor employees, except in limited circumstances where an
employee is legally entitled to an accommodation

Covered contractors must ensure that all covered contractor employees are fully vaccinated for
COVID-19, unless the employee is legally entitled to an accommodation. Covered contractor
employees must be fully vaccinated no later than December 8, 2021. After that date, all covered
contractor employees must be fully vaccinated by the first day of the period of performance on a
newly awarded covered contract, and by the first day of the period of performance on an
exercised option or extended or renewed contract when the clause has been incorporated into the
covered contract.

A covered contractor may be required to provide an accommodation to covered contractor
employees who communicate to the covered contractor that they are not vaccinated against
COVID-19 because of a disability (which would include medical conditions) or because of a
sincerely held religious belief, practice, or observance. A covered contractor should review and
consider what, if any, accommodation it must offer. Requests for “medical accommodation” or
“medical exceptions” should be treated as requests for a disability accommodation.

Should a Federal agency have an urgent, mission-critical need for a covered contractor to have
covered contractor employees begin work on a covered contract or at a covered workplace before
becoming fully vaccinated, the agency head may approve an exception for the covered contractor
—in the case of such limited exceptions, the covered contractor must ensure these covered
contractor employees are fully vaccinated within 60 days of beginning work on a covered
contract or at a covered workplace. The covered contractor must further ensure that such
employees comply with masking and physical distancing requirements for not fully vaccinated
individuals in covered workplaces prior to being fully vaccinated.

The covered contractor must review its covered employees’ documentation to prove vaccination
status. Covered contractors must require covered contractor employees to show or provide their
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employer with one of the following documents: a copy of the record of immunization from a
health care provider or pharmacy, a copy of the COVID-19 Vaccination Record Card (CDC Form
MLS-319813_r, published on September 3, 2020), a copy of medical records documenting the
vaccination, a copy of immunization records from a public health or State immunization
information system, or a copy of any other official documentation verifying vaccination with
information on the vaccine name, date(s) of administration, and the name of health care
professional or clinic site administering vaccine. Covered contractors may allow covered
contractor employees to show or provide to their employer a digital copy of such records,
including, for example, a digital photograph, scanned image, or PDF of such a record.

The covered contractor shall ensure compliance with the requirements in this Guidance related to
the showing or provision of proper vaccination documentation.

Covered contractors are strongly encouraged to incorporate similar vaccination requirements into
their non-covered contracts and agreements with non-covered contractors whose employees
perform work at covered contractor workplaces but who do not work on or in connection with a
Federal contract, such as those contracts and agreements related to the provision of food services,
onsite security, or groundskeeping services at covered contractor workplaces.

2. Requirements related to masking and physical distancing while in covered contractor
workplaces

Covered contractors must ensure that all individuals, including covered contractor employees
and visitors, comply with published CDC guidance for masking and physical distancing at a
covered contractor workplace, as discussed further in this Guidance.

In addition to the guidance set forth below, CDC’s guidance for mask wearing and physical
distancing in specific settings, including healthcare, transportation, correctional and detention
facilities, and schools, must be followed, as applicable.

In areas of high or substantial community transmission, fully vaccinated people must wear a
mask in indoor settings, except for limited exceptions discussed in this Guidance. In areas of low
or moderate community transmission, fully vaccinated people do not need to wear a mask. Fully
vaccinated individuals do not need to physically distance regardless of the level of transmission
in the area.

Individuals who are not fully vaccinated must wear a mask indoors and in certain outdoor
settings (see below) regardless of the level of community transmission in the area. To the extent
practicable, individuals who are not fully vaccinated should maintain a distance of at least six
feet from others at all times, including in offices, conference rooms, and all other communal and
work spaces.



Covered contractors must require individuals in covered contractor workplaces who are required
to wear a mask to:

®  Wear appropriate masks consistently and correctly (over mouth and nose).
Wear appropriate masks in any common areas or shared workspaces (including open
floorplan office space, cubicle embankments, and conference rooms).
For individuals who are not fully vaccinated, wear a mask in crowded outdoor settings or
during outdoor activities that involve sustained close contact with other people who are
not fully vaccinated, consistent with CDC guidance.

A covered contractor may be required to provide an accommodation to covered contractor
employees who communicate to the covered contractor that they cannot wear a mask because of
a disability (which would include medical conditions) or because of a sincerely held religious
belief, practice, or observance. A covered contractor should review and consider what, if any,
accommodation it must offer.

Covered contractors may provide for exceptions to mask wearing and/or physical distancing
requirements consistent with CDC guidelines, for example, when an individual is alone in an
office with floor to ceiling walls and a closed door, or for a limited time when eating or drinking
and maintaining appropriate distancing. Covered contractors may also provide exceptions for
covered contractor employees engaging in activities in which a mask may get wet; high intensity
activities where covered contractor employees are unable to wear a mask because of difficulty
breathing; or activities for which wearing a mask would create a risk to workplace health, safety,
or job duty as determined by a workplace risk assessment. Any such exceptions must be
approved in writing by a duly authorized representative of the covered contractor to ensure
compliance with this Guidance at covered contractor workplaces, as discussed further below.

Masked individuals may be asked to lower their masks briefly for identification purposes in
compliance with safety and security requirements.

Covered contractors must check the CDC COVID-19 Data Tracker County View website for
community transmission information in all areas where they have a covered contractor
workplace at least weekly to determine proper workplace safety protocols. When the level of
community transmission in the area of a covered contractor workplace increases from low or
moderate to substantial or high, contractors and subcontractors should put in place more
protective workplace safety protocols consistent with published guidelines. However, when the
level of community transmission in the area of a covered contractor workplace is reduced from
high or substantial to moderate or low, the level of community transmission must remain at that
lower level for at least two consecutive weeks before the covered contractor utilizes those
protocols recommended for areas of moderate or low community transmission.

3. Designation by covered contractors of a person or persons to coordinate COVID-19
workplace safety efforts at covered contractor workplaces.



Covered contractors shall designate a person or persons to coordinate implementation of and
compliance with this Guidance and the workplace safety protocols detailed herein at covered
contractor workplaces. The designated person or persons may be the same individual(s)
responsible for implementing any additional COVID-19 workplace safety protocols required by
local, State, or Federal law, and their responsibilities to coordinate COVID-19 workplace safety
protocols may comprise some or all of their regular duties.

The designated individual (or individuals) must ensure that information on required COVID-19
workplace safety protocols is provided to covered contractor employees and all other individuals
likely to be present at covered contractor workplaces, including by communicating the required
workplace safety protocols and related policies by email, websites, memoranda, flyers, or other
means and posting signage at covered contractor workplaces that sets forth the requirements and
workplace safety protocols in this Guidance in a readily understandable manner. This includes
communicating the COVID-19 workplace safety protocols and requirements related to masking
and physical distancing to visitors and all other individuals present at covered contractor
workplaces. The designated individual (or individuals) must also ensure that covered contractor
employees comply with the requirements in this guidance related to the showing or provision of
proper vaccination documentation.



Frequently Asked Questions
Vaccination and Safety Protocols

Q1: How do covered contractors determine vaccination status of visitors to covered
contractor workplaces?

A: Covered contractors should post signage at entrances to covered contractor workplaces
providing information on safety protocols for fully vaccinated and not fully vaccinated
individuals, including the protocols defined in the masking and physical distancing section
above, and instruct individuals to follow the appropriate workplace safety protocols while at the
covered contractor workplace. Covered contractors may take other reasonable steps, such as by
communicating workplace safety protocols to visitors prior to their arrival at a covered
contractor workplace or requiring all visitors to follow masking and physical distancing
protocols for not fully vaccinated individuals.

Q2: Do covered contractors need to provide onsite vaccinations to their employees?

A: Covered contractors should ensure their employees are aware of convenient opportunities to
be vaccinated. Although covered contractors may choose to provide vaccinations at their
facilities or workplaces, given the widespread availability of vaccinations, covered contractors
are not required to do so.

Q3: What should a contractor employee do if a covered contractor employee has lost or
does not have a copy of required vaccination documentation?

A: If covered contractor employees need new vaccination cards or copies of other documentation
proof of vaccination, they should contact the vaccination provider site where they received their
vaccine. Their provider should be able to provide them with new cards or documentation with
up-to-date information about the vaccinations they have received. If the location where the
covered contractor employees received their COVID-19 vaccine is no longer operating, the
covered contractor employees should contact their State or local health department’s
immunization information system (IIS) for assistance. Covered contractor employees should
contact their State or local health department if they have additional questions about vaccination
cards or vaccination records.

An attestation of vaccination by the covered contractor employee is not an acceptable substitute
for documentation of proof of vaccination.

Q4: Who is responsible for determining if a covered contractor employee must be provided
an accommodation because of a disability or because of a sincerely held religious belief,
practice, or observance?



A: A covered contractor may be required to provide an accommodation to contractor employees
who communicate to the covered contractor that they are not vaccinated for COVID-19, or that
they cannot wear a mask, because of a disability (which would include medical conditions) or
because of a sincerely held religious belief, practice, or observance. A covered contractor should
review and consider what, if any, accommodation it must offer. The contractor is responsible for
considering, and dispositioning, such requests for accommodations regardless of the covered
contractor employee’s place of performance. If the agency that is the party to the covered
contract is a “joint employer” for purposes of compliance with the Rehabilitation Act and Title
VII of the Civil Rights Act, both the agency and the covered contractor should review and
consider what, if any, accommodation they must offer.

Q5: Are covered contractor employees who have a prior COVID-19 infection required to be
vaccinated?

A: Yes, covered contractor employees who have had a prior COVID-19 infection are required to
be vaccinated. More information from CDC can be found here.

Q6: Can a covered contractor accept a recent antibody test from a covered contractor
employee to prove vaccination status?

A: No. A covered contractor cannot accept a recent antibody test from a covered contractor
employee to prove vaccination status.

Workplaces
Q7: Does this Guidance apply to outdoor contractor or subcontractor workplace locations?

A: Yes, this Guidance applies to contractor or subcontractor workplace locations that are
outdoors.

Q8: If a covered contractor employee is likely to be present during the period of
performance for a covered contract on only one floor or a separate area of a building, site,
or facility controlled by a covered contractor, do other areas of the building, site, or facility
controlled by a covered contractor constitute a covered contractor workplace?

A: Yes, unless a covered contractor can affirmatively determine that none of its employees on
another floor or in separate areas of the building will come into contact with a covered contractor
employee during the period of performance of a covered contract. This would include
affirmatively determining that there will be no interactions between covered contractor
employees and non-covered contractor employees in those locations during the period of
performance on a covered contract, including interactions through use of common areas such as
lobbies, security clearance areas, clevators, stairwells, meeting rooms, kitchens, dining areas, and
parking garages.
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QY: If a covered contractor employee performs their duties in or at only one building, site,
or facility on a campus controlled by a covered contractor with multiple buildings, sites, or
facilities, are the other buildings, sites, or facility controlled by a covered contractor
considered a covered contractor workplace?

A: Yes, unless a covered contractor can affirmatively determine that none of its employees in or
at one building, site, or facility will come into contact with a covered contractor employee during
the period of performance of a covered contract. This would include affirmatively determining
that there will be no interactions between covered contractor employees and non-covered
contractor employees in those locations during the period of performance on a covered contract,
including interactions through use of common areas such as lobbies, security clearance areas,
elevators, stairwells, meeting rooms, kitchens, dining areas, and parking garages.

Q10: Are the workplace safety protocols enumerated above the same irrespective of
whether the work is performed at a covered contractor workplace or at a Federal
workplace?

A: Yes. The Guidance applies to all covered contractor employees and to all contractor or
subcontractor workplace locations. While at a Federal workplace, covered contractor employees
must also comply with any additional agency workplace safety requirements for that workplace.
Because covered contractor employees working on a covered contract need to be fully
vaccinated after December 8, 2021, covered contractor employees who work only at a Federal
workplace need to be fully vaccinated by that date as well, unless legally entitled to an
accommodation.

Q11: How does this Guidance apply to covered contractor employees who are authorized
under the covered contract to perform work remotely from their residence?

A: An individual working on a covered contract from their residence is a covered contractor
employee, and must comply with the vaccination requirement for covered contractor employees,
even if the employee never works at either a covered contractor workplace or Federal workplace
during the performance of the contract. A covered contractor employee’s residence is not a
covered contractor workplace, so while in the residence the individual need not comply with
requirements for covered contractor workplaces, including those related to masking and physical
distancing, even while working on a covered contract.

Scope and Applicability
Q12: By when must the requirements of the order be reflected in contracts?

A: Section 6 of the order lays out a phase-in of the requirements for covered contracts as
follows:

11



*  Contracts awarded prior to October 15 where performance is ongoing — the requirements
must be incorporated at the point at which an option is exercised or an extension is made.

*  New contracts — the requirements must be incorporated into contracts awarded on or after
November 14. Between October 15 and November 14, agencies must include the clause
in the solicitation and are encouraged to include the clause in contracts awarded during
this time period but are not required to do so unless the solicitation for such contract was
issued on or after October 15.

Q13: Must the order’s requirements be flowed down to all lower-tier subcontractors and,
if so, who is responsible for flowing the clause down?

A: Yes. The requirements in the order apply to subcontractors at all tiers, except for subcontracts
solely for the provision of products. The prime contractor must flow the clause down to first-tier
subcontractors; higher-tier subcontractors must flow the clause down to the next lower-tier
subcontractor, to the point at which subcontract requirements are solely for the provision of
products.

Q14: Does the Guidance apply to small businesses?

A: Yes, the requirement to comply with this Guidance applies equally to covered contractors
regardless of whether they are a small business. This broad application of COVID-19 guidance
will more effectively decrease the spread of COVID-19, which, in turn, will decrease worker
absence, reduce labor costs, and improve the efficiency of contractors and subcontractors at
workplaces where they are performing work for the Federal Government.

Q15: What steps are being taken to promete consistent application of the order’s
requirements across agencies?

A: The FAR Council will conduct a rulemaking to amend the FAR to include a clause that
requires covered contractors performin g under FAR-based contracts to comply with this
Guidance for contractor and subcontractor workplace locations. Prior to rulemaking, by October
8, 2021, the FAR Council will develop a clause and recommend that agencies exercise their
authority to deviate from the FAR using the procedures set forth in subpart 1.4. Agencies
responsible for contracts and contract-like instruments that are not subject to the FAR, such as
concession contracts, will be responsible for developing appropriate guidance by October 8,
2021 to incorporate requirements into their covered instruments entered into on or after October
15, 2021.

Q16: If the Safer Federal Workforce Task Force updates this Guidance to add new
requirements, do those requirements apply to existing contracts?

A: Yes. Covered contractors are required to, for the duration of the contract, comply with all Task
Force Guidance for contractor or subcontractor workplace locations, including any new
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Guidance where the OMB Director approves the Guidance and determines that adherence to the
Guidance will promote economy and efficiency in Federal contracting. The Task Force and OMB
plan to ensure any workplace safety protocols reflect what is necessary to decrease the spread of
COVID-19.

Q17: What constitutes work performed “in connection with” a covered contract?

A: Employees who perform duties necessary to the performance of the covered contract, but
who are not directly engaged in performing the specific work called for by the covered contract,
such as human resources, billing, and legal review, perform work in connection with a Federal
Government contract.

Q18: Do the workplace safety protocols in the Guidance apply to covered contractor
employees who perform work outside the United States?

A: No. The workplace safety protocols in the Guidance do not apply to covered contractor
employees who only perform work outside the United States or its outlying areas, as those terms
are defined in section 2.101 of the FAR.

Compliance

Q19: Does this clause apply in States or localities that seek to prohibit compliance with any
of the workplace safety protocols set forth in this Guidance?

A: Yes. These requirements are promulgated pursuant to Federal law and supersede any contrary
State or local law or ordinance. Additionally, nothing in this Guidance shall excuse
noncompliance with any applicable State law or municipal ordinance establishing more
protective workplace safety protocols than those established under this Guidance.

Q20: Can a covered contractor comply with workplace safety requirements from the
Occupational Safety and Health Administration, including pursuant to any current or
forthcoming Emergency Temporary Standard related to COVID-19, instead of the
requirements of this Guidance?

A: No. Covered contractors must comply with the requirements set forth in this Guidance
regardless of whether they are subject to other workplace safety standards.

Q21: What is the prime contractor’s responsibility for verifying that subcontractors are
adhering to the mandate?

A: The prime contractor is responsible for ensuring that the required clause is incorporated into
its first-tier subcontracts in accordance with the implementation schedule set forth in section 6 of
the order. When the clause is incorporated into a subcontract, a subcontractor is required to

13



comply with this Guidance and the workplace safety protocols detailed herein. Additionally,
first-tier subcontractors are expected to flow the clause down to their lower-tier subcontractors in
similar fashion so that accountability for compliance is fully established throughout the Federal
contract supply chain for covered subcontractor employees and workplaces at all tiers through
application of the clause.
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Summary of Recent Changes

Updates as of October 6, 2021 A~

* Updated descriptions of test types.

* Updated to align with new antigen testing algorithms, one for community settings B and one for congregate
settings M .

* Updated testing recommendations for fully vaccinated workers who are close contacts of someone with COVID-19.

» Clarified that screening testing recommendations apply to asymptomatic, unvaccinated workers.,

View Previous Updates

Key Points

* Workplace-based testing for SARS-CoV-2, the virus that causes COVID-19, could identify workers with SARS-CoV-2
infection, and thus help prevent or reduce further transmission. The purpose of this guidance is to provide employers
with considerations for incorporating testing for SARS-CoV-2 into a workplace COVID-19 preparedness, response, and
control plan in non-healthcare workplaces.

¢ This guidance includes descriptions of different types of SARS-CoV-2 tests; scenarios where SARS-CoV-2 testing may be
used; considerations for screening testing (testing asymptomatic and unvaccinated workers with no known or suspected
exposure to SARS-CoV-2); and use of antigen tests for serial screening testing.

e Screening testing could be effective in helping to prevent transmission for workplace settings.

* These interim considerations on SARS-CoV-2 testing strategies for non-healthcare workplaces during the COVID-19
pandemic are based on what is currently known about the transmission and severity of COVID-19 and is subject to
change as additional information becomes available.

Note: This document provides guidance on the appropriate use of testing and does not dictate the determination of payment

decisions or insurance coverage of such testing, except as may be otherwise referenced (or prescribed) by another entity or
federal or state agency.

Introduction



The purpose of this document is to provide employers with strategies to consider for incorporating testing for SARS-CoV-2,
the virus that causes COVID-19, into workplace preparedness, response, and control plans in non-healthcare workplaces. For
workplaces with healthcare personnel, including those that work in nursing homes, please refer to Interim Infection
Prevention and Control Recommendations for Healthcare Personnel During the Coronavirus Disease 2019 (COVID-19)
Pandemicand Interim Infection Prevention and Control Recommendations to Prevent SARS-CoV-2 Spread in Nursing Homes.

Employers are encouraged to collaborate with state, territorial, tribal, and local health officials to determine whether and how
to implement the following testing strategies and which one(s) would be most appropriate for their circumstances, These
considerations are meant to supplement, not replace, any federal, state, local, territorial, or tribal health and safety laws,
rules, and regulations with which workplaces must comply. These strategies should be carried out in a manner consistent
with existing laws and regulations, including laws protecting employee privacy and confidentiality. They should also be carried
out consistent with Equal Employment Opportunity Commission (EEOC) guidance [ regarding permissible testing policies
and procedures. Employers providing testing of employees should put procedures in place for rapid notification of results
and establish appropriate measures based on testing results, including instructions regarding self-isolation and restrictions
on workplace access.

Considerations when testing

SARS-CoV-2 testing may be incorporated as part of a comprehensive approach to reducing transmission in non-healthcare
workplaces. Testing identifies workers infected with SARS-CoV-2, the virus that causes COVID-19, so that actions can be taken
to slow and stop the spread of the virus.

Employees undergoing testing should receive clear information on:

* the manufacturer and name of the test, the type of test, the purpose of the test, the performance specifications of the
test, any limitations associated with the test, who will pay for the test, how the test will be performed, how and when
they will receive test results, and;

* how to understand what the results mean, actions associated with negative or positive results, the difference between
testing for workplace screening versus for medical diagnosis, who will receive the results, how the results may be used,
and any consequences for declining to be tested.

Individuals tested are required to receive patient fact sheets as part of the test's emergency use authorization [ (EUA).

According to the Americans with Disabilities Act (ADA), when employers implement any mandatory testing of employees, it
must be “job related and consistent with business necessity.” In the context of the COVID-19 pandemic, the U.S. EEOC [4
notes that testing to determine if an employee has SARS-CoV-2 infection with an “accurate and reliable test” is permissible as
a condition to enter the workplace because an employee with the virus will “pose a direct threat to the health of others.” EEOC
notes that testing administered by employers that is consistent with current CDC guidance will meet the ADA’s business
necessity standard. Employers who mandate workplace testing for SARS-CaV-2 infection should discuss further with
employees who decline testing and consider providing alternatives as feasible and appropriate, such as reassignment to tasks
that can be performed via telework.

Under OSHA's recordkeeping requirements in 29 CFR Part 1904 [4, COVID-19 can be a recordable illness [ . Thus, employers
are responsible for recording cases of COVID-19, if the case meets certain requirements. Employers are encouraged to
frequently check OSHA's webpage [ for updates.

Test types

Viral tests

Viral tests, including nucleic acid amplification tests (NAATs) and antigen tests, are used as diagnostic tests to detect
infection with SARS-CoV-2 and to inform an individual's medical care. Viral tests can also be used as screening tests to reduce
the transmission of SARS-CoV-2 by identifying infected persons who need to isolate from others. See FDA’s list of In Vitro
Diagnostics Emergency Use Authorizations [4 for more information about the performance of specific authorized tests.



o NAATS, such as real-time reverse transcription-polymerase chain reaction (RT-PCR), are high-sensitivity, high-specificity
tests for diagnosing SARS-CoV-2 infection. NAATs detect genetic material (nucleic acids). NAATSs for SARS-CoV-2
specifically identify the ribonucleic acid (RNA) sequences that comprise the genetic material of the virus. Most NAATs
need to be processed in a laboratory and time to results can vary (~1-3 days), but some NAATSs are point-of-care (POC)
testswith results available in about 15-45 minutes. Because laboratory-based NAATSs are considered the most sensitive
tests for detecting SARS-CaoV-2, they can also be used to confirm the results of lower sensitivity tests, such as POC NAATs
or antigen tests.

e Antigen tests are immunoassays that detect the presence of a specific viral antigen. Antigen tests generally have similar
specificity but are less sensitive than most NAATs. Most can be processed at the point of care with resuilts available in
minutes and thus can be used in screening programs to quickly identify those who are likely to be contagious. Because
of the performance characteristics of antigen tests, it may be necessary to confirm some antigen test results (e.g., a
negative test in persons with symptoms or a positive test in persons without symptoms) with a laboratory-based NAAT.
Furthermore, based on the authorization from FDA [4 , some point-of-care NAATS cannot be used for confirmatory
testing. Use of the appropriate antigen testing algorithm is recommended to determine when confirmatory testing is
needed.

Antibody tests

Antibody (or serology) tests are used to detect previous infection with SARS-CoV-2 and can aid in the diagnosis of multisystem
inflammatory syndrome in children (MIS-C) and in adults {(MIS-A). CDC does not recommend using antibody testing to
diagnose current infection. Depending on the time when someone was infected and the timing of the test, the test might not
detect antibodies in someone with a current infection. In addition, it is not currently known whether a positive antibody test
result indicates protective immunity against SARS-CoV-2; therefore, at this time, antibody tests should not be used to
determine if an individual is immune against reinfection. Antibody testing is being used for public health surveillance and
epidemiologic purpases. Because antibody tests can have different targets on the virus, specific tests might be needed to
assess for antibodies originating from past infection versus those from vaccination. For more information about COVID-19
vaccines and antibody test results, refer to Interim Clinical Considerations for Use of COVID-19 Vaccines Currently Approved
or Authorized in the United States.

For more information, please refer to Overview of Testing for SARS-CoV-2 (COVID-19).

Overview of testing scenarios

Diagnostic testing is intended to identify current infection in individuals and is performed when a person has signs or
symptoms consistent with COVID-19 or when a person is asymptomatic but has a recent known or suspected exposure to
SARS-CaV-2.

Examples of diagnostic testing include:

¢ Testing people who have symptoms consistent with COVID-19 and who present to their healthcare provider
* Testing people as a result of contact tracing efforts
e Testing people who indicate that they were exposed to someone with a confirmed or suspected case of COVID-19.

¢ Testing people who attended an event where another attendee was later confirmed to have COVID-19

Screening tests are intended to identify infected people who are asymptomatic and do not have knawn, suspected, or
reported exposure to SARS-CoV-2. Screening helps to identify unknown cases so that measures can be taken to prevent
further transmission.

Examples of screening testing include:

e Testing unvaccinated employees in a workplace setting
o Testing unvaccinated students, faculty, and staff in a K-12 school or institute of higher education setting

¢ Testing an unvaccinated person befare or after travel



o Testing at home for someone who does not have symptoms associated with COVID-19 and no known exposures to
someone with COVID-19

Choosing a test

When choosing which test to use, it is important to understand the purpose of the testing (e.g., diagnostic vs. screening),
analytic performance of the test within the context of the level of community transmission, need for rapid results, and other
considerations (See Table 1). The COVID-19 Viral Testing Tool helps healthcare providers and individuals understand their
COVID-19 testing options. After test results are in, the tool can help interpret results and guide next steps.

Table 1 summarizes some characteristics of NAATs and antigen tests to consider. Most antigen tests that have received EUA
from FDA[4 are authorized for testing symptomatic persons within the first 5, 6, 7,12, or 14 days of symptom onset.
Accumulation of data on the performance of antigen tests in different situations has helped guide the use of these tests as

screening tests in asymptomatic people to detect or exclude SARS-CoV-2 infection. See FDA's recommendations for healthcare

providers using SARS-CaV-2 diagnostic tests for screening asymptomatic individuals for COVID-19 [4. Also see information

from the Centers for Medicare & Medicaid Services (CMS) an U

pdated CLIA SARS-CaV-2 Molecular and Antigen Point of Care

Test Enforcement Discretion B [#. Laboratories that perform screening or diagnostic testing for SARS-CoV-2 must have a
Clinical Laboratory Improvernent Amendments (CLIA) certificate and meet regulatory requirements. Tests that have received
an EUA from FDA for point of care (POC) use can be performed with a CLIA certificate of waiver.

Table 1. NAAT and Antigen Test Differences to C

for Diagnostic or Screening Use

Intended Use

Analyte Detected

Specimen Type(s)

Sensitivity

Specificity

Test Complexity

Authorized for Use at the Point-of-
Care

Turnaround Time

Cost/TestAr

Advantages

NAATSs

Diagnose current infection

Viral Ribonucleic Acid (RNA)

Nasal, Nasopharyngeal,
Oropharyngeal, Sputum, Saliva

Varies by test, but generally high for
laboratory-based tests and
moderate-to-high for POC tests

High

Varies by test

Most are not, some are

Most 1-3 days. Some could be rapid
in 15 minutes

Moderate (~$75-$100/test)

Most sensitive test method available

onsider When Planning

Antigen Tests

Diagnose current infection
Viral Antigens

Nasal, Nasopharyngeal

Varies depending on the course of
infection, but generally moderate-to-
high at times of peak viral load*

High
Relatively easy to use

Most are, some are not

Ranges from 15 minutes to 30
minutes

Low (~$5-$50/test)

Short turnaround time
{annroximatelv 15 miniresy*
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Short turnaround time for NAAT POC When performed at or near POC,

tests, but few available allows for rapid identification of
infected people, thus preventing

Usually does not need to be further virus transmission in the

repeated to confirm results community, workplace, etc.

Comparable performance to NAATs
for diagnosis in symptomatic
persons and/or if culturable virus
present

Disadvantages Longer turnaround time for lab- May need confirmatory testing
based tests (1-3 days)
Less sensitive (more false negative

Higher cost per test results) compared to NAATS,
especially among asymptomatic
A positive NAAT diagnostic test people and with some variants

should not be repeated within 90
days, because people may continue
to have detectable RNA after risk of
transmission has passed

*The decreased sensitivity of antigen tests might be offset if the POC antigen tests are repeated more frequently (i.e., serial
testing at least weekly).

A Costs for: NAATs [4

+Refers to point-of-care antigen tests only.

Considerations for testing in different scenarios

Diagnostic testing

Testing persons with signs or symptoms consistent with COVID-19

Employers may consider conducting daily in-person or virtual health checks (e.g., symptom and temperature screening) to
identify employees with signs ar symptoms consistent with COVID-19 before they enter a facility. Employers should follow
guidance from the EEOC [4 regarding confidentiality of medical records from health checks.

Vaccinated and unvaccinated workers with COVID-19 symptoms should be immediately separated from other employees,
customers, and visitors, and sent home or to a healthcare facility, depending on how severe their symptoms are, and

follow CDC guidance for caring for oneself. To prevent stigma and discrimination in the workplace, make employee health
screenings as private as possible. CDC recommends that anyone with signs or symptoms of COVID-19 be tested and follow
the advice of their healthcare provider. Waiting for test resuits prior to returning to work is recommended to keep potentially
infected workers out of the workplace.

Employers are encouraged to implement flexible sick leave and supportive policies and practices as part of a comprehensive
approach to prevent and reduce transmission among employees.

Positive test results using a viral test (NAAT or antigen) in persons with signs or symptoms consistent with COVID-19 indicate
that the person has COVID-19 and should not come to work and should isolate at home. Decisions to discontinue isolation for
workers with COVID-19 and allow them to return to the workplace may follow either a symptom-based, time-based, or a test-
based strategy (see Testing to determine resolution of infection below).

A negative antigen test in persons with signs or symptoms of COVID-19 should be confirmed by a laboratory-based NAAT, a
more sensitive test. Results from NAATSs are considered the definitive result when there is a discrepancy between the antigen
and NAAT test. For more information, see the antigen test algorithms for community settings B and congregate settings B.



Fully vaccinated people who have come into close contact with Someone with COVID-19 should be tested 5.7 days following
the date of their €Xposure and wear a mask in public indoor settings for 14 days or unil they receive a negative test result.
They should isolate if they test positive.

Viral testing is recommended for alf unvaccinated close contacts. Because of the potential for asymptomatic (not having
Symptoms) or pre-symptomatic (not yet showing symptoms) transmission of SARS-CoV-2, it is important that unvaccinated
individuals €Xposed to people with known or suspected COVID-19 be quickly identified and quarantined. Viral testing with
NAATSs or antigen tests can detect if these individuals are currently infected,

The health department may ask the employer for assistance in identifying close contacts of the worker with SARS-CoV-2
infection. Employers are éncouraged to work with public health departments investigating cases of COVID-19 and tracing
contacts to help reduce the spread of SARS-CoV-2 in their workplaces and communities.

points in time, also referred to as serial testing, is more likely to detect infection among close contacts of a COVID-19 case
than testing done at a single point in time, Viral testing is recommended for Unvaccinated close contacts of persons with
COVID-19 immediately after being identified, and if negative, again in 5-7 days after last EXposure or immediately if

While CDC continues to recommend a 14-day quarantine for unvaccinated individuals who are close contacts of 3 person with
COVID-19, viral testing may also be used as part of an option to shorten the quarantine period. Locai public health authorities
determine and establish the quarantine options for their jurisdictions, Shortening Quarantine may increase willingness to
adhere to public health recommendations. However, shortened quarantines with continued Symptom monitoring and
masking until Day 14 may be less effective in preventing transmission of COVID-19 than the currently recommended 14-day
Quarantine. In jurisdictions with shortened quarantine options, workplaces with higher risk of SARS-CoV-2 introduction or
transmission, or with potential for greater negative impact if employees become infected SARS-Cov-2 (see Types of

likelihood of €Xposure, which is affected by the characteristics of the workplace and the results of contact investigations. In
some settings, expanded screening testing (i.e., testing beyond individually identified close contacts to those who are possible
close contacts), such as targeting workers who worked in the same area and during the same shift, may be considered as part
of a strategy to control the transmission of SARS-CoV-2 in the workplace. Employers are encouraged to consult with state,
local, territorial, and tribal health departments to help inform decision-making about expanded Screening testing.

contact with coworkers

* Workplaces where employees live in congregate settings [2 (e.g., fishing vessels, offshore oil platforms, farmworker
housing, or wildland firefighter camps)
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Testing to determine resolution of infection

The decision to end isolation and return to the workplace for employees with suspected or confirmed SARS-CoV-2 infection
should be made in the context of clinical and local circumstances. NAATs have detected SARS-CoV-2 RNA in some recovered
people’s respiratory specimens for up to 3 months after illness onset but without direct evidence that virus that can replicate
or cause disease. Consequently, evidence supports a time-based and symptom-based strategy to determine when to
discontinue isolation or other precautions rather than a test-based strategy. For persons who are severely
immunocompromised, a test-based strategy could be considered in consultation with infectious disease experts. For all
others, a test-based strategy is no longer recommended.

Under the ADA, employers are permitted to require a healthcare provider's note [4 to verify that employees are healthy and
able to return to work. However, as a practical matter, employers should be aware that healthcare provider offices and
medical facilities may be extremely busy during periods when community COVID-19 indicators are in the moderate to high
categories (Table 2) and may not be able to provide such documentation in a timely manner. In such cases, employers should
consider not requiring a healthcare provider's note for employees who are sick to validate their iliness, qualify for sick leave,
or to return to work. Most people with COVID-19 have mild iliness, can recover at home without medical care, and can follow
CDC recommendations to determine when to discontinue isolation and return to the workplace.

Screening testing

Testing asymptomatic persons without known or suspected exposure to
SARS-CoV-2 for early identification, isolation, and disease prevention

When to consider screening testing

Screening testing in non-healthcare settings of unvaccinated workers without known or suspected exposure to SARS-CoV-2
may be useful to detect COVID-19 early and stop transmission quickly, particularly in areas with community COVID-19
indicators in the moderate to high categories (Table 2, Table 3). Screening testing can be used in addition to symptom and
temperature checks, which will miss asymptomatic or pre-symptomatic contagious workers. Persons with asymptomatic or
pre-symptomatic SARS-CoV-2 infection are significant contributors to SARS-CoV-2 transmission.

In general, fully vaccinated workers should continue to follow employer guidance on screening testing.

Types of workplaces

Workplace settings for which screening testing of unvaccinated, asymptomatic workers should be considered include:

e |arge workplaces

e Workplaces at increased risk of introduction of SARS-CoV-2 (e.g., workplaces where workers are in close contact with the
public, such as restaurants or salons, or workplaces in communities with moderate to high transmission)

¢ Workplaces where there is a higher risk of SARS-CoV-2 transmission (e.g., workplaces where physical distancing is
difficult and workers might be in close contact, such as manufacturing or food processing plants, or workplaces that
provide congregate housing for employees such as fishing vessels, offshore oil platforms, farmworker housing or
wildland firefighter camps)

s Workplaces where SARS-CoV-2 infection among employees will lead to greater negative impact, such as
- Workplaces in remote settings where medical evaluation or treatment may be delayed
- Workplaces where continuity of operations is a high priority (e.g., critical infrastructure sectors [ )

- Workplaces with a high proportion of employees at increased risk for severe illness

Fronniency nf erresnino tactino
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Approaches may include initial testing of all workers before entering a workplace, periodic testing of workers at regular
intervals, targeted testing of new workers or those returning from a prolonged absence (such as medical leave or furlough), or
some combination of approaches. Given the incubation period for COVID-19 (up to 14 days), CDC recommends conducting
screening testing of unvaccinated, asymptomatic workers without known or suspected exposures at least weekly. Employers
may find the following factors helpful to consider when determining the interval for periodic testing:

* The availability of testing, turnaround time, and cost

¢ The latency time period between exposure and development of a positive SARS-CoV-2 viral test
¢ Type of workplace

¢ Level of community transmission (Table 2, Table 3)

e Number of employees who tested positive during previous rounds of testing

e Relevant experience with outbreaks at the workplace

Serial testing used in a screening program could identify workers with SARS-CoV-2 infection, and thus help prevent or reduce
further transmission, which is an occupational health measure of great importance in the types of workplaces mentioned
above. Outbreak prevention and control is increasingly being thought to depend largely on the frequency of testing and the
speed of reporting (an advantage of antigen tests) and is only marginally improved by the higher test sensitivity of NAATS.
Serial testing, if implemented, should be integrated as a component of the comprehensive workplace program and not a
substitute for other measures, such as COVID-19 vaccination, physical distancing, mask wearing, hand hygiene, and cleaning
and disinfection. Engineering controls and improved ventilation in settings such as office buildings and schools are also
impartant.

Interpretation of screening SARS-CoV-2 test results

For screening testing, some antigen test results should be considered presumptive (preliminary results). A positive antigen
screening test result should be considered presumptive when the pretest probability (likelihood that the person being tested
actually has the infection) for COVID-19 is low for the purpose of making a clinical diagnosis (e.g., a worker who is
asymptomatic and has no known exposures to COVID-19 within the last 14 days, is fully vaccinated, or has had a SARS-CoV-2
infection in the last 3 months). Please see Evaluating the Results of Antigen Testing for SARS-CoV-2.

Asymptomatic employees who have a positive antigen screening test and need a confirmatory NAAT should not come to work
and should quarantine during confirmatory testing. For confirmatory testing, CDC recommends using a laboratory-based
NAAT that has been evaluated against the FDA reference panel for analytical sensitivity. See FDA's SARS-CoV-2 Reference
Panel Comparative Data [4.

NAATSs that generate presumptive results are not appropriate for use in confirmatory testing.

Employees with a positive confirmatory NAAT result should isolate at home. A negative confirmatary NAAT result is
interpreted as na evidence of SARS-CoV-2 infection at the time when the testing sample was collected. Employees who test
negative should continue to take steps to protect themselves and others.

State, local, territorial, and tribal health departments may be able to provide assistance on any local context or guidance
impacting the workplace. Before testing a large proportion of asymptomatic workers without known or suspected exposure,
employers are encouraged to have a plan in place for how they will ensure access to clinical evaluation and confirmatory
testing when needed, ensure test results are reported to public health departments, modify operations based on test resuits,
collaborate with public health departments in workplace case investigation and contact tracing, and manage a higher risk of
false positive results in a low prevalence population.

Table 2. Level of Community Transmission

Low Moderate Substantial High
Indicator Transmission Transmission Transmission Transmission



Low Moderate Substantial High
Indicator Transmission Transmission Transmission Transmission

Cumulative number of new cases per 100,000 <10 10-49 50-99 2100
persons within the last 7 days*

Percentage of NAATS that are positive during <5% 5%-7.9% 8%-9.9% >10.0%
the last 7 days’

Indicators should be calculated for counties or core based statistical areas, although in rural areas with low population
density, multiple jurisdictions might need to be combined to make the indicators more useful for decision-making. The
indicators listed can be found by county on CDC's COVID-19 integrated County View.

* Number of new cases in the county (or other administrative level) in the last 7 days divided by the population in the county
(or other administrative level) and multiplying by 100,000.

* Number of positive tests in the county (or other administrative level) during the last 7 days divided by the total number of
tests resulted in the county (or other administrative level) during the last 7 days. Calculating Severe Acute Respiratory
Syndrome Coronavirus 2 (SARS-CoV-2) Laboratory Test Percent Positivity: CDC Methods and Considerations for Comparisons
and Interpretation.

Table 3. Potential Actions Based on Community Transmission Level

Low Moderate Substantial High
Transmission Transmission Transmission Transmission
Prevention Strategy (Blue) (Yellow) (Orange) (Red)

Facilitate diagnostic testing for symptomatic
persons and all close contacts of cases

Facilitate diagnostic testing for symptomatic
persons and all close contacts of cases

Implement screening testing of select groups
at least weekly plus facilitate diagnostic testing
of symptomatic persons and close contacts

Implement screening testing of select groups
at least weekly plus facilitate diagnostic testing
of symptomatic persons and close contacts
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Previous Updates

Updates from Previous Content A

Updates as of March 17, 2021

¢ Added description of nucleic acid amplification tests (NAATs) and antigen tests as types of viral tests to align with
the Overview of Testing for SARS-CoV-2.

* Added considerations on incorporating testing of asymptomatic individuals without known or suspected exposure
to SARS-CoV-2 {screening testing) in select workplace settings as part of a workplace COVID-19 prevention and
control plan.

¢ Updated considerations on frequency of testing.

Updates as of October 21, 2020

e Added links to the updated close contact definition.

e Updated language to aligh with updated definition.

Last Updated Oct. 5, 2021
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@ U.S. Equal Employment Opportunity Commission

What You Should Know About
COVID-19 and the ADA, the
Rehabilitation Act, and Other
EEO Laws

INTRODUCTION

Technical Assistance Questions and Answers - Updated on March 14, 2022,

e All EEOC materials related to COVID-19 are collected at
www.eeoc.gov/coronagvirus (https://www.eeoc.gov/coronovirus).

* The EEOC enforces workplace anti-discrimination laws, including the
Americans with Disabilities Act (ADA) and the Rehabilitation Act {which include
the requirement for reasonable accommodation and non-discrimination based
on disability, and rules about employer medical examinations and inquiries),
Title Vit of the Civil Rights Act (which prohibits discrimination based on race,
color, national origin, religion, and sex, including pregnancy), the Age
Discrimination in Employment Act (which prohibits discrimination based on
age, 40 or older), and the Genetic Information Nondiscrimination Act. Note:
Other federal laws, as well as state or local taws, may provide employees with
additional protections.

* Title! of the ADA applies to private employers with 15 or more employees. It
also applies to state and local government employers, employment agencies,
and labor unions. All nondiscrimination standards under Title | of the ADA also
apply to federal agencies under Section 501 of the Rehabilitation Act. Basic
background information about the ADA and the Rehabilitation Act is available

htips:/hvwew eeoc.goviwyskiwhat-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-lawsdA. 2 1171
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on EEOC's disability page (https://www.eeoc.gov/disability-discrimination)

e The EEO laws, including the ADA and Rehabilitation Act, continue to apply
during the time of the COVID-19 pandemic, but they do not interfere with or
prevent employers from following the guidelines and suggestions made by
the CDC or state/local public health authorities
(https://www.cdc.gov/coronavirus/2019-
ncov/community/organizations/businesses-employers.html) about steps
employers should take regarding COVID-19. Employers should remember that
guidance from public health authorities is likely to change as the COVID-19
pandemic evolves. Therefore, employers should continue to follow the
most current information on maintaining workplace safety. This includes

evolving guidance found in the CDC publication, “Interim Public Health

Recommendations for Fully Vaccinated People
(https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-vaccinated-

guidance.html)_." Many common workplace inquiries about the COVID-19
pandemic are addressed in the CDC publication “General Business Frequently
Asked Questions (https://www.cdc.gov/coronavirus/2019-
ncov/community/general-business-faq.htmt) "

e The EEOC has provided guidance (a publication entitied Pandemic
Preparedness in the Workplace and the Americans With Disabilities Act
(bttps://www.eeoc.gov/laws/guidance/pandemic-preparedness-
workplace-and-americans-disabilities-act) [PDF version
(https://www.eeoc.gov/sites/default/files/2020-04/pandemic_flu.pdf)])
("Pandemic Preparedness"}, consistent with these workplace protections and
rules, that can help employers implement strategies to navigate the impact of
COVID-19 in the workplace. This pandemic pubtication, which was written
during the prior HIN1 outbreak, is still relevant today and identifies established
ADA and Rehabilitation Act principles to answer questions frequently asked
about the workplace during a pandemic. It has been updated as of March 19,
2020 to address examples and information regarding COVID-19; the new 2020
information appears in bold and is marked with an asterisk.

e On March 27, 2020 the EEOC provided a webinar ("3/27/20 Webinar") which was
recorded and transcribed and is available at www.eeoc.gov/coronavirus

(bttps://www.eeoc.gov/coronavirus) . The World Health Organization (WHO}
has declared COVID-19 to be an international pandemic. The EEOC pandemic
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publication includes a separate section
(https://www.eeoc.gov/laws/guidance/pandemic-preparedness-
workplace-and-americans-disabilities-act#isecB) that answers common

employer questions about what to do after a pandemic has been declared.
Applying these principles to the COVID-19 pandemic, the following may be
useful:

A. Disability-Related Inquiries and
Medical Exams

The ADA has restrictions on when and how much medical information an employer
may obtain from any applicant or employee. Prior to making a conditional job offer to
on applicant, disability-related inquiries and medical exams are generally prohibited.
They are permitted between the time of the offer and when the applicant begins work,
provided they are required for everyone in the same job category. For more
information on the timing of disability-related inquiries and medical examinations for
applicants, see Section C. Once an employee begins work, any disability-related
inquiries or medical exams must be job related and consistent with business
necessity. For information on disability-related questions and COVID-19 vaccinations,
see K.7.- K.9.

A.1. How much information may an employer request from an employee who
calls in sick, in order to protect the rest of its workforce during the COVID-19
pandemic? (3/17/20)

During a pandemic, ADA-covered employers may ask such employees if they are
experiencing symptoms of the pandemic virus. For COVID-19, these include
symptoms such as fever, chills, cough, shortness of breath, or sore throat.
Employers must maintain all information about employee iliness as a confidential
medical record in compliance with the ADA.

A.2. When screening employees entering the workplace during this time, may
an employer only ask employees about the COVID-19 symptoms EEOC has
identified as examples (https://www.eeoc.gov/transcript-march-27-2020-

outreach-webinari#ql)., or may it ask about any symptoms identified by public
health authorities as associated with COVID-19? (4/9/20)
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As public health authorities and doctors learn more about COVID-19, they may
expand the list of associated symptoms. Employers should rely on the CDC, other
public health authorities, and reputable medical sources for guidance on emerging
symptoms associated with the disease. These sources may guide employers when
choosing questions to ask employees to determine whether they would pose a
direct threat to health in the workplace. For example, additional symptoms beyond
fever or cough may inctude new loss of smell or taste as well as gastrointestinal
problems, such as nausea, diarrhea, and vomiting.

A.3. When may an ADA-covered employer take the body temperature of
employees during the COVID-19 pandemic? (3/17/20)

Generally, measuring an employee's body temperature is a medical examination.
Because the CDC and state/local health authorities have acknowledged community
spread of COVID-19 and issued attendant precautions, employers may measure
employees' body temperature. However, employers should be aware that some
people with COVID-19 do not have a fever.

A.4. Does the ADA allow employers to require employees to stay home if they
have symptoms of the COVID-19? (3/17/20)

Yes. The CDC states that employees who become ill with symptoms of COVID-19
should leave the workplace. The ADA does not interfere with employers following
this advice.

A.5. When employees return to work, does the ADA allow employers to require
a doctor's note certifying fitness for duty? (3/17/20)

Yes. Suchinquiries are permitted under the ADA either because they would not be
disability-related or, if the pandemic were truly severe, they would be justified
under the ADA standards for disability-related inquiries of employees. As a practical
matter, however, doctors and other health care professionals may be too busy
during and immediately after a pandemic outbreak to provide fitness-for-duty
documentation. Therefore, new approaches may be necessary, such as reliance on
local clinics to provide a form, a stamp, or an e-mail to certify that an individual
does not have the pandemic virus.

A.6. May an employer administer a COVID-19 test (a test to detect the presence
of the COVID-19 virus) when evaluating an employee’s initial or continued
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presence in the workplace? (4/23/20; updated 3/8/20 to address stakeholder
questions about updates to COC guidance)

The ADA requires that any mandatory medical test of employees be “job related and
consistent with business necessity.” Applying this standard to the current
circumstances of the COVID-19 pandemic, employers may take screening steps to
determine if employees entering the workplace have COVID-19
(A&Mw&gwﬂm_t:vgumummmmm

- peo-laws#A.2) because an individual with the virus
Jm.dmmmmmwgwmmﬂm
outreach-webinar#ql) to the health of others. Therefore an employer may choose
to administer COVID-19 testing to employees before initially permitting them to

enter the workplace and/or periodically to determine if their presence in the
workplace poses a direct threat to others. The ADA does not interfere with
employers following recommendations by the CDC
(https://www.cdc.govicoronavirus/2019-
ncov/community/organizations/testing-non-healthcare-workplaces.html) or
other public health authorities regarding whether, when, and for whom testing or
other screening is appropriate. Testing administered by employers consistent with
current CDC guidance will meet the ADA’s “business necessity” standard.

Consistent with the ADA standard, employers should ensure that the tests are
considered accurate and reliable. For example, employers may review information
{https:{/www.fda.gov/medical-devices/emergency-situations-medical-
devices/faqs-diagnostic-testing-sars-cov-2) from the U.S. Food and Drug
Administration about what may or may not be considered safe and accurate testing,
as well as guidance from CDC or other public health authorities. Because the CDC
and FDA may revise their recommendations based on new information, it may be
helpful to check these agency websites for updates. Employers may wish to
consider the incidence of false-positives or false-negatives associated with a
particular test. Note that a positive test result reveals that an individuat most likely
has a current infection and may be able to transmit the virus to others. A negative
test result means that the individual did not have detectabte COVID-19 at the time of
testing.

A negative test does not mean the employee will not acquire the virus later. Based
on guidance from medical and public health authorities, employers should still
require-to the greatest extent possible-that employees observe infection control
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practices (such as social distancing, regular handwashing, and ather measures) in
the workplace to prevent transmission of COVID-19.

Note: Question A.6 and A.8 address screening of employees generally. See Question
A.9 regarding decisions to screen individual employees.

A.7. CDC said in its Interim Guidelines (bttps://www.cdc.gov/coronavirus/2019-
ncov/lab/resources/antibody-tests-guidelines.html)_that antibody test results

“should not be used to make decisions about returning persons to the
workplace.” In light of this CDC guidance, under the ADA may an employer
require antibody testing before permitting employees to re-enter the
workplace? (6/17/20)

No. An antibody test constitutes a medical examination under the ADA. In light of

CDC’s Interim Guidelines (https://www.cdc.gov/coronavirus/2019-
ncov/lab/resources/antibody-tests-guidelines.html) that antibody test results

“should not be used to make decisions about returning persons to the workplace,”
an antibody test at this time does not meet the ADA’s “job related and consistent
with business necessity” standard for medical examinations or inquiries for current
employees. Therefore, requiring antibody testing before allowing employees to re-
enter the workplace is not allowed under the ADA. Please note that an antibody test
is different from a test to determine if someone has an active case of COVID-19 (i.e.,
a viral test). The EEOC has already stated that COVID-19 viral tests are permissible
mdmthM.(_uMmgngy;tha mu_-sho_um_kﬂ_m_mn

The EEOC will continue to closely monitor CDC's recommendations, and could
update this discussion in response to changes in CDC’s recommendations.

A.8. May employers ask all employees physically entering the workplace if they
have been diagnosed with or tested for COVID-19? (9/8/20; adapted from 3/27/20
Webinar Question 1)

Yes. Employers may ask all employees who will be physically entering the workplace
if they have COVID-19 or symptoms associated with COVID-19, and ask if they have
been tested for COVID-19. Symptoms associated with COVID-19 include, for
example, fever, chills, cough, and shortness of breath. The CDC has identified a
current list of symptoms (https://www.cdc.gov/coronavirus/2019-
ncov/symptoms-testing/symptoms.html)..
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An employer may exclude those with COVID-19, or symptoms assaciated with
COVID-19, from the workplace because, as EEOC has stated, their presence would
pose a direct threat to the health or safety of others. However, for those employees
who are teleworking and are not physically interacting with coworkers or others {for
example, customers), the employer would generally not be permitted to ask these
questions.

A.9. May a manager ask only one employee—as opposed to asking all
employees—questions designed to determine if the employee has COVID-19, or
require that this employee alone have a temperature reading or undergo other
screening or testing? (9/8/20; adapted from 3/27/20 Webinar Question 3)

If an employer wishes to ask only a particular employee to answer such questions,
or to have a temperature reading or undergo other screening or testing, the ADA
requires the employer to have a reasonable belief based on objective evidence that
this person might have the disease. So, it is important for the employer to consider
why it wishes to take these actions regarding this particular employee, such as a
display of COVID-19 symptoms. In addition, the ADA does not interfere with
employers following recommendations by the CDC
(https://www.cdc.gov/coronavirus/2019-
ncov/community/organizations/testing-non-healthcare-workplaces.html) or

other public health authorities regarding whether, when, and for whom testing or
other screening is appropriate.

A.10. May an employer ask an employee who is physically coming into the
workplace whether they have family members who have COVID-19 or
symptoms associated with COVID-19? (9/8/20; adapted from 3/27/20 Webinar
Question 4)

No. The Genetic Information Nondiscrimination Act (GINA) prohibits employers from
asking employees medical questions about family members. GINA, however, does
not prohibit an employer from asking employees whether they have had contact
with anyone diagnosed with COVID-19 or who may have symptoms associated with
the disease. Moreover, from a public health perspective, only asking about an
employee’s contact with family members would unnecessarily limit the information
obtained about an employee's potential exposure to COVID-19.

A.11. What may an employer do under the ADA if an employee refuses to permit
the employer to take the employee’s temperature or refuses to answer
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questions about whether the employee has COVID-19, has symptoms
associated with COVID-19, or has been tested for COVID-19? (9/8/20; adapted
from 3/27/20 Webinar Question 2)

Under the circumstances existing currently, the ADA allows an employer to bar an
employee from physical presence in the workplace if the employee refuses to have
a temperature reading taken or refuses to answer questions about whether the
employee has COVID-19, has symptoms associated with COVID-19, or has been
tested for COVID-19. To gain the cooperation of employees, however, employers
may wish to ask the reasons for the employee’s refusal. The employer may be able
to provide information or reassurance that they are taking these steps to ensure the
safety of everyone in the workplace, and that these steps are consistent with health
screening recommendations from CDC. Sometimes, employees are reluctant to
provide medical information because they fear an employer may widely spread
such personal medical information throughout the workplace. The ADA prohibits
such broad disclosures. Alternatively, if an employee requests reasonable
accommodation with respect to screening, the usual accommodation process
should be followed; this is discussed in Question G.7.

A.12. During the COVID-19 pandemic, may an employer request information
from employees who work on-site, whether regularly or occasionally, who
report feeling ill or who callin sick? (9/8/20; adapted from Pandemic Preparedness
Question 6)

Due to the COVID-19 pandemic, at this time employers may ask employees who
work on-site, whether regularly or occasionally, and report feeling ill or who call in
sick, questions about their symptoms as part of workplace screening for COVID-19.

A.13. May an employer ask an employee why the employee has been absent
from work? (9/8/20; adapted from Pandemic Preparedness Question 15)

Yes. Asking why an individual did not report to work is not a disability-related
inquiry. An employer is always entitled to know why an employee has not reported
for work.

A.14. When an employee returns from travel during a pandemic, must an
employer wait until the employee develops COVID-19 symptoms to ask
questions about where the person has traveled? (9/8/20; adapted from Pandemic
Preparedness Question 8}
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No. Questions about where a person traveled would not be disabitity-related
inquiries. If the CDC or state or local public health officials recommend that people
who visit specified locations remain at home for a certain period of time, an
employer may ask whether employees are returning from these locations, even if
the travel was personal.

B. Confidentiality of Medical
Information

With limited exceptions, the ADA requires employers to keep confidential any medical
information they learn about any applicant or employee. Medical information
includes not only a diagnosis or treatments, but also the fact that an individual has
requested or is receiving a reasonable accommodation.

B.1. May an employer store in existing medical files information it obtains
related to COVID-19, including the results of taking an employee's temperature
or the employee's self-identification as having this disease, or must the
employer create a new medical file system solely for this information? (4/9/20)

The ADA requires that all medical information about a particular employee be
stored separately from the employee's personnel file, thus limiting access to this
confidential information (https://www,eeoc.gov/transcript-march-27-2020-
outreach-webinar#q9).. An employer may store all medical information related to
COVID-19 in existing medical files. This includes an employee's statement that the
employee has the disease or suspects so, or the employer's notes or other
documentation from questioning an employee about symptoms. For information on
confidentiality and COVID-19 vaccinations, see K.4.

B.2. If an employer requires all employees to have a daily temperature check
before entering the workplace, may the employer maintain a log of the results?

(4/9/20)
Yes. The employer needs to maintain the confidentiality of this information.

B.3. May an employer disclose the name of an employee to a public health
agency when it learns that the employee has COVID-19? (4/9/20)
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Yes (https://www.cdc.gov/coronavirus/2019-ncov/community/contact-tracing:
nonhealthcare-workplaces.html)..

B.4. May a temporary staffing agency or a contractor that places an employee in
an employer's workplace notify the employer if it learns the employee has
COVID-19? (4/9/20}

Yes. The staffing agency or contractor may notify the employer and disclose the
name of the employee, because the employer may need to determine if this
employee had contact with anyone in the workplace.

B.5. Suppose a manager learns that an employee has COVID-19, or has
symptoms associated with the disease. The manager knows it must be reported
but is worried about violating ADA confidentiality. What should the manager
do? (9/8/20; adapted from 3/27/20 Webinar Question 5)

The ADA requires that an employer keep all medical information about employees
confidential, even if that information is not about a disability. Clearly, the
information that an employee has symptoms of, or a diagnosis of, COVID-19, is
medical information. But the fact that this is medical information does not prevent
the manager from reporting to appropriate employer officials so that they can take
actions consistent with guidance from the CDC and other public health authorities.

The question is really what information to report: is it the fact that an employee—
unnamed—has symptoms of COVID-19 or a diagnosis, or is it the identity of that
employee? Who in the organization needs to know the identity of the employee will
depend on each workplace and why a specific official needs this information.
Employers should make every effort to limit the number of people who get to know
the name of the employee.

The ADA does not interfere with a designated representative of the employer
interviewing the employee to get a list of people with whom the employee possibly
had contact through the workplace, so that the employer can then take action to
notify those who may have come into contact with the employee, without revealing
the employee’s identity. For example, using a generic descriptor, such as telling
employees that “someone at this location” or “someone on the fourth floor” has
COVID-19, provides notice and does not violate the ADA's prohibition of disclosure of
confidential medical information. For small employers, coworkers might be able to
figure out who the employee is, but employers in that situation are still prohibited
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from confirming or revealing the employee’s identity. Also, all employer officials
who are designated as needing to know the identity of an employee should be
specifically instructed that they must maintain the confidentiality of this
information. Employers may want to plan in advance what supervisors and
managers should do if this situation arises and determine who will be responsible
for receiving information and taking next steps.

B.6. An employee who must report to the workplace knows that a coworker
who reports to the same workplace has symptoms associated with COVID-19.
Does ADA confidentiality prevent the first employee from disclosing the
coworker's symptoms to a supervisor? (9/8/20; adapted from 3/27/20 Webinar
Question 6)

No. ADA confidentiality does not prevent this employee from communicating to the
employee's supervisor about a coworker’s symptoms. In other words, it is not an
ADA confidentiality violation for this employee to inform the supervisor about a
coworker’s symptoms. After learning about this situation, the supervisor should
contact appropriate management officials to report this information and discuss
next steps.

B.7. An employer knows that an employee is teleworking because the person
has COVID-19 or symptoms associated with the disease, and is in self-
quarantine. May the employer tell staff that this particular employeeiis
teleworking without saying why? (9/8/20; adapted from 3/27/20 Webinar Question
7)

Yes. If staff need to know how to contact the employee, and that the employee is
working even if not present in the workplace, then disclosure that the employee is
teleworking without saying why is permissible. Also, if the employee was on leave
rather than teleworking because the employee has COVID-19 or symptoms
associated with the disease, or any other medical condition, then an employer
cannot disclose the reason for the leave, just the fact that the fact that the individual
is on leave.

B.8. Many employees, including managers and supervisors, are now
teleworking as a result of COVID-19. How are they supposed to keep medical
information of employees confidential while working remotely? (9/8/20;
adapted from 3/27/20 Webinar Question 39}
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The ADA requirement that medical information be kept confidential includes a
requirement that it be stored separately from regular persennel files. If a manager
or supervisor receives medical information involving COVID-19, or any other medical
information, while teleworking, and is able to follow an employer's existing
confidentiality protocols while working remotely, the supervisor has to do so. But to
the extent that is not feasible, the supervisor still must safeguard this information to
the greatest extent possible until the supervisor can properly store it. This means
that paper notepads, laptops, or other devices should not be left where others can
access the protected information.

Similarly, documentation must not be stored electronically where others would
have access. A manager may even wish to use initials or another code to further
ensure confidentiality of the name of an employee.

C. Hiring and Onboarding

Under the ADA, prior to making a conditional job offer to an applicant, disability-
related inquiries and medical exams are generally prohibited. They are permitted
between the time of the offer and when the applicant begins work, provided they are
required for everyone in the same job category.

C.1. If an employer is hiring, may it screen applicants for symptoms of COVID-
197 (3/18/20; updated 12/20/21)

Yes. An employer may screen job applicants for symptoms of COVID-19 after making
a conditional job offer, as long as it does so for all entering employees in the same
type of job. This ADA rule applies whether or not the applicant has a disability. For
information on the ADA rules governing such inquiries and examination, see
Section A

C.2. May an employer take an applicant's temperature as part of a post-offer,
pre-employment medical exam? (3/18/20)

Yes. Any medical exams are permitted after an employer has made a conditional
offer of employment. However, employers should be aware that some people with
COVID-19 do not have a fever.
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C.3. May an employer delay the start date of an applicant who has COVID-19 or
symptoms associated with it? (3/18/20)

Yes. According to CDC guidance, an individual who has COVID-19 or symptoms
associated with it should not be in the workplace.

C.4. May an employer withdraw a job offer when it needs the applicant to start
immediately but the individual has COVID-19 or symptoms of it? (3/18/20)

Based on current CDC guidance, this individual cannot safely enter the workplace,
and therefore the employer may withdraw the job offer.

C.5. May an employer postpone the start date or withdraw a job offer because
the individual is 65 years old or pregnant, both of which place them at higher
risk from COVID-19? (4/9/20; updated 12/20/21)

No. The fact that the CDC has identified those who are 65 or older, or pregnant
women, as being at greater risk does not justify unilaterally postponing the start
date or withdrawing a job offer. However, an employer may choose to allow
telework or to discuss with these individuals if they would like to postpone the start
date. For more information on potential issues regarding discrimination based on
age or pregnancy, see Sections H and J.

D. Reasonable Accommodation

Under the ADA, reasonable accommodations are adjustments or modifications
provided by an employer to enable people with disabilities to enjoy equal
employment opportunities. If a reasonable accommodation is needed and requested
by an individual with a disability to apply for a job, perform a job, or enjoy benefits
and privileges of employment, the employer must provide it unless it would pose an
undue hardship, meaning significant difficulty or expense. An employer has the
discretion to choose among effective accommodations. Where a requested
accommodation would resuit in undue hardship, the employer must offer an
alternative accommodation if one is availoble absent undue hardship. In discussing
accommodation requests, employers and employees may find it helpful to consult the
Job Accommodation Network (JAN) website for types of accommodations,

www.askjan.org (http://www.askjan.org/) . JAN's materials specific to COVID-19 are
at https://askjan.org/topics/COVID-19.cfm (https://askjan.org/topics/COVID-
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19.cfm).

For more information on reasonable accommodation issues that may arise when
employees return to the workplace, see Section G. For more information on
reasonable accommodation and pregnancy-related disabilities, see Section J. For
more information on reasonable accommodation and COVID-19 vaccinations, see

K1, K2,K5,K6, and K11

D.1. If a job may only be performed at the workplace, are there reasonable
ummniﬂm(mﬁuﬂ_msugwgmw

: 2 2 ip-under-
gg_aﬁgg_ug_!) for mdlvnduals wuth dlsabllltles, absent g_n_dyg_hmi_hgp
(hitps:/iwww.eeoc,gov/laws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada#tundue),, that could offer
protection to an employee who, due to a preexisting disability, is at higher risk
from COVID-19? (4/9/20)

There may be reasonable accommodations that could offer protection to an
individual whose disability puts that person at greater risk from COVID-19
(bttps://www.eeoc.gov/transcript-march-27-2020-outreach-webinar#q17) and
who therefore requests such actions to eliminate possible exposure. Even with the
constraints imposed by a pandemic, some accommodations may meet an
employee's needs on a temporary basis without causing undue hardship on the
employer.

Low-cost solutions achieved with materials already on hand or easily obtained may
be effective. If not already implemented for all employees, accommodations for
those who request reduced contact with others due to a disability may include
changes to the work environment such as designating one-way aisles; using
plexiglass, tables, or other barriers to ensure minimum distances between
customers and coworkers whenever feasible per CDC guidance
(https://www.cdc.gov/coronavirus/2019-ncov/community/index.html) or other

accommodations that reduce chances of exposure.

Flexibitity by employers and employees is important in determining if some
accommodation is possible in the circumstances. Temporary job restructuring of
marginal job duties, temporary transfers to a different position, or modifying a work
schedule or shift assignment may also permit an individual with a disability to
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perform safely the essential functions of the job while reducing exposure to others
in the workplace or while commuting.

D.2. If an employee has a preexisting mental illness or disorder that has been
exacerbated by the COVID-19 pandemic, may the employee now be entitled to a
reasonable accommodation (absent undue hardship)? (4/5/20)

Although many people feel significant stress due to the COVID-19 pandemic,
employees with certain preexisting mental health conditions, for example, anxiety
disorder, obsessive-compulsive disorder, or post-traumatic stress disorder, may
have more difficulty handling the disruption to daily life that has accompanied the
COVID-19 pandemic.

As with any accommodation request, employers may: ask questions to determine
whether the condition is a disability; discuss with the employee how the requested
accommodation would assist the employee and enable the employee to keep
working; explore alternative accommodations that may effectively meet the
employee’s needs; and request medical documentation if if needed.

D.3. In a workplace where all employees are required to telework during this
time, should an employer postpone discussing a request from an employee
with a disability for an accommodation that will not be needed until the
employee returns to the workplace when mandatory telework ends? (4/9/20)

Not necessarily. An employer may give higher priority to discussing requests for
reasonable accommodations that are needed while teleworking, but the employer
may begin discussing this request now. The employer may be able to acquire all the
information it needs to make a decision. If a reasonable accommodation is granted,
the employer also may be able to make some arrangements for the accommaodation
in advance.

D.4. What if an employee was already receiving a reasonable accommodation
prior to the COVID-19 pandemic and now requests an additional or altered
accommodation? (4/9/20)

An employee who was already receiving a reasanable accommodation prior to the
COVID-19 pandemic may be entitled to an additional or altered accommodation,
absent undue hardship. For example, an employee who is teleworking because of
the pandemic may need a different type of accommodation than what the

employee uses in the workplace (https://www.eeac.gov/transcript-march-27-
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2020-outreach-webinar#q20).. The employer may discuss
(https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada#requesting) with the
employee whether the same or a different disability is the basis for this new request
and why an additional or altered accommeodation is needed.

D.5. During the pandemic, if an employee requests an accommeodation for a
medical condition either at home or in the workplace, may an employer still
request information to determine if the condition is a disability? (4/17/20)

Yes, if it is not obvious or already known, an employer may ask questions or request
medical documentation to determine whether the employee has a "disability” as
defined by the ADA (a physical or mental impairment that substantially limits a
major life activity, or a history of a substantially limiting impairment).

D.6. During the pandemic, may an employer still engage in the interactive
process and request information from an employee about why an
accommodation is needed? (4/17/20)

Yes, if it is not obvious or already known, an employer may ask questions or request
medical documentation (https://www.eeoc.gov/transcript-march-27-2020-
outreach-webinar#q17) to determine whether the employee's disability
necessitates an accommodation, either the one the employee requested or any
other. Possible questions (https://www.eeoc.gov/laws/guidance/enforcement-
guidance-reasonable-accommodation-and-undue-hardship-under-
ada#irequesting) for the employee may include: (1) how the disability creates a
limitation, (2) how the requested accommodation will effectively address the
limitation, (3) whether another form of accommodation could effectively address
the issue, and (4) how a proposed accommodation will enable the employee to
continue performing the "essential functions" of the employee’s position (that is,
the fundamental job duties).

D.7. If there is some urgency to providing an accommodation, or the employer
has limited time available to discuss the request during the pandemic, may an
employer provide a temporary accommodation? (4/17/20)

Yes. Given the pandemic, some employers may choose to forgo or shorten the
exchange of information between an employer and employee known as the
"interactive process” (discussed in D.5 and D.6., above} and grant the request. In
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addition, when government restrictions change, or are partially or fully lifted, the
need for accommodations may also change. This may result in more requests for
short-term accommodations. Employers may wish to adapt the interactive process
—and devise end dates for the accommodation—to suit changing circumstances
based on public health directives.

Whatever the reason for shortening or adapting the interactive process, an
employer may also choose to place an end date on the accommodation (for
example, either a specific date such as May 30, or when the employee returns to the
workplace part- or full-time due to changes in government restrictions limiting the
number of people who may congregate). Employers may also opt to provide a
requested accommodation on an interim or trial basis, with an end date, while
awaiting receipt of medical documentation. Choosing one of these alternatives may
be particularly helpful where the requested accommodation would provide
protection that an employee may need because of a pre-existing disability that puts
the employee at greater risk during this pandemic. This could also apply.
(https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws#D.2) to employees who have disabilities

exacerbated by the pandemic.

Employees may request an extension that an employer must consider, particularly if
current government restrictions are extended or new ones adopted.

D.8. May an employer invite employees now to ask for reasonable
accommodations they may need in the future when they are permitted to
return to the workplace? (4/17/20; updated 9/8/20 to address stakeholder
questions)

Yes. Employers may inform the workforce that employees with disabilities may
request accommodations in advance that they believe they may need when the
workplace re-opens. This is discussed in greater detail in Question G.6. If advance
requests are received, employers may begin the "interactive process” - the
discussion between the employer and employee focused on whether the
impairment is a disability and the reasons that an accommodation is needed. If an
employee chooses not to request accommodation in advance, and instead requests
it at a later time, the employer must still consider the request at that time.

D.9. Are the circumstances of the pandemic relevant to whether a requested
accommodation can be denied because it poses an undue hardship? (4/17/20}
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Yes. An employer does not have to provide a particular reasonable accommodation
if it poses an "undue hardship
(https://www.eeac.gov/laws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada#undue) " which means
"significant difficulty or expense." As described in the two questions that follow, in
some instances, an accommodation that would not have posed an undue hardship
prior to the pandemic may pose one now.

D.10. What types of undue hardship considerations may be relevant to
determine if a requested accommodation poses "significant difficulty" during
the COVID-19 pandemic? (4/17/20)

An employer may consider whether current circumstances create "significant
difficulty” in acquiring or providing certain accommodations, considering the facts
of the particular job and workplace. For example, it may be significantly more
difficult in this pandemic to conduct a needs assessment or to acquire certain items,
and delivery may be impacted, particularly for employees who may be teleworking.
Or, it may be significantly more difficult to provide employees with temporary
assignments, to remove marginal functions, or to readily hire temporary workers for
specialized positions. If a particular accommodation poses an undue hardship,
employers and employees should work together to determine if there may be an
alternative that could be provided that does not pose such problems.

D.11. What types of undue hardship considerations may be relevant to
determine if a requested accommodation poses "significant expense” during
the COVID-19 pandemic? (4/17/20)

Prior to the COVID-19 pandemic, most accommodations did not pose a significant
expense when considered against an employer's overall budget and resources
(always considering the budget/resources of the entire entity and not just its
components). But, the sudden loss of some or all of an employer's income stream
because of this pandemic is a relevant consideration. Also relevant is the amount of
discretionary funds available at this time—when considering other expenses—and
whether there is an expected date that current restrictions on an employer's
operations will be lifted (or new restrictions will be added or substituted). These
considerations do not mean that an employer can reject any accommodation that
costs money; an employer must weigh the cost of an accommodation against its
current budget while taking into account constraints created by this pandemic. For
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example, even under current circumstances, there may be many no-cost or very
low-cost accommodations.

D.12. Do the ADA and the Rehabilitation Act apply to applicants or employees
who are classified as “critical infrastructure workers
(https://www.cdc,gov/coronavirus/2019-ncov/downloads/Essential-Critical-
Workers Dos-and-Donts.pdf).” or “essential critical workers
(https://www.cdc.gov/coronavirus/2019-ncov/community/critical-
workers/implementing-safety-practices.html) ” by the CDC? (4/23/20)

Yes. These CDC designations, or any other designations of certain employees, do not
eliminate coverage under the ADA or the Rehabilitation Act, or any other equal
employment opportunity law. Therefore, employers receiving requests for
reasonable accommodation under the ADA or the Rehabilitation Act from
employees falling in these categories of jobs must accept and process the requests
as they would for any other employee. Whether the request is granted will depend
on whether the worker is an individual with a disability, and whether there is a
reasonable accommodation that can be provided absent undue hardship.

D.13. Is an employee entitled to an accommodation under the ADA in order to
avoid exposing a family member wha is at higher risk of severe iliness from
COVID-19 due to an undertying medical condition? (6/11/20)

No. Although the ADA prohibits discrimination based on association with an
individual with a disability, that protection is limited to disparate treatment or
harassment. The ADA does not require that an employer accommodate an
employee without 2 disability based on the disability-related needs of a family
member or other person with whom the employee is associated.

D.14. When an employer requires some or all of its employees to telework
because of COVID-19 or government officials require employers to shut down
their facilities and have workers telework, is the employer required to provide
a teleworking employee with the same reasonable accommodations for
disability under the ADA or the Rehabilitation Act that it provides to this
individual in the workplace? (9/8/20; adapted from 3/27/20 Webinar Question 20}

If such a request is made, the employer and employee should discuss what the
employee needs and why, and whether the same or a different accommodation
could suffice in the home setting. For example, an employee may already have
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certain things in their home to enable them to do their job so that they do not need
to have all of the accommodations that are provided in the workplace.

Also, the undue hardship considerations might be different when evaluating a
request for accommodation when teleworking rather than working in the
workplace. A reasonable accommodation that is feasible and does not pose an
undue hardship in the workplace might pose one when considering circumstances,
such as the place where it is needed and the reason for telework. For example, the
fact that the period of telework may be of a temporary or unknown duration may
render certain accommodations either not feasible or an undue hardship. There
may also be constraints on the normal availability of items or on the ability of an
employer to conduct a necessary assessment.

As a practical matter, and in light of the circumstances that led to the need for
telework, employers and employees should both be creative and flexible about
what can be done when an employee needs a reasonable accommodation for
telework at home. If possible, providing interim accommodations might be
appropriate while an employer discusses a request with the employee or is waiting
for additional information.

D.15. Assume that an employer grants telework to employees for the purpose
of slowing or stopping the spread of COVID-19. When an employer reopens the
workplace and recalls employees to the worksite, does the employer
automatically have to grant telework as a reasonable accommodation to every
employee with a disability who requests to continue this arrangement as an
ADA/Rehabilitation Act accommodation? (9/8/20; adapted from 3/27/20 Webinar
Question 21)

No. Any time an employee requests a reasonable accommodation, the employer is
entitled to understand the disability-related limitation that necessitates an
accommodation. If there is no disability-related limitation that requires teleworking,
then the employer does not have to provide telework as an accommodation. Or, if
there is a disability-related limitation but the employer can effectively address the
need with another form of reasonable accommodation at the workplace, then the
employer can choose that alternative to telework.

To the extent that an employer is permitting telework to employees because of
COVID-19 and is choosing to excuse an employee from performing one or more
essential functions, then a request—after the workplace reopens—to continue
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telewark as a reasonable accommodation does not have to be granted if it requires
continuing to excuse the employee from performing an essential function. The ADA
never requires an employer to eliminate an essential function as an accommodation
for an individual with a disability.

The fact that an employer temporarily excused performance of one or more
essential functions when it closed the workplace and enabled employees to
telework for the purpose of protecting their safety from COVID-19, or otherwise
chose to permit telework, does not mean that the employer permanently changed a
job’s essential functions, that telework is always a feasible accommodation, or that
it does not pose an undue hardship. These are fact-specific determinations. The
employer has no obligation under the ADA to refrain from restoring all of an
employee’s essential duties at such time as it chooses to restore the prior work
arrangement, and then evaluating any requests for continued or new
accommodations under the usual ADA rules.

D.16. Assume that prior to the emergence of the COVID-19 pandemic, an
employee with a disability had requested telework as a reasonable
accommodation. The employee had shown a disability-related need for this
accommodation, but the employer denied it because of concerns that the
employee would not be able to perform the essential functions remotely. In the
past, the employee therefore continued to come to the workplace. However,
after the COVID-19 crisis has subsided and temporary telework ends, the
employee renews the request for telework as a reasonable accommodation.
Can the employer again refuse the request? (9/8/20; adopted from 3/27/20
Webinar Question 22)

Assuming all the requirements for such a reasonable accommodation are satisfied,
the temporary telework experience could be relevant to considering the renewed
request. In this situation, for example, the period of providing telework because of
the COVID-19 pandemic could serve as a trial period that showed whether or not
this employee with a disability could satisfactorily perform all essential functions
while working remotely, and the employer should consider any new requests in
light of this information. As with all accommodation requests, the employee and the
employer should engage in a flexible, cooperative interactive process going forward
if this issue does arise.

D.17. Might the pandemic result in excusable delays during the interactive
process? (9/8/20; adapted from 3/27/20 Webinar Question 19)
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Yes. The rapid spread of COVID-19 has disrupted normal work routines and may
have resulted in unexpected or increased requests for reasonable accommodation.
Although employers and employees should address these requests as soon as
possible, the extraordinary circumstances of the COVID-19 pandemic may result in
delay in discussing requests and in providing accommodation where warranted.
Employers and employees are encouraged to use interim solutions to enable
employees to keep working as much as possible.

D.18. Federal agencies are required to have timelines in their written
reasonable accommodation procedures governing how quickly they will
process requests and provide reasonable accommodations. What happens if
circumstances created by the pandemic prevent an agency from meeting this
timeline? (9/8/20; adapted from 3/27/20 Webinar Question 18)

Situations created by the current COVID-18 crisis may constitute an “extenuating
circumstance”—something beyond a Federal agency’s control—that may justify
exceeding the normal timeline that an agency has adopted in its internal reasonable
accommodation procedures.

E. Pandemic-Related Harassment
Due to National Origin, Race, or
Other Protected Characteristics

E.1. What practical tools are available to employers to reduce and address
workplace harassment that may arise as a result of the COVID-19 pandemic?

(4/9/20}

Employers can help reduce the chance of harassment by explicitly communicating
to the workforce that fear of the COVID-19 pandemic should not be misdirected
against individuals because of a protected characteristic, including their pational

origin, race (https://www.eeoc.gov/wysk/message-eeoc-chair-janet-dhillon-
national-origin-and-race-discrimination-during-covid-19) , or other prohibited

bases.

Practical anti-harassment tools provided by the EEOC for small businesses can be
found here:
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* Anti-harassment policy tips (https://www.eeoc.gov/employers/small-
business/harassment-policy-tips)_for small businesses

e Select Task Force on the Study of Harassment in the Workplace {includes
detailed recommendations and tools to aid in designing effective anti-
harassment policies; developing training curricula; implementing complaint,
reporting, and investigation procedures; creating an organizational culture in
which harassment is not tolerated):

o report (https://www.eeoc.gov/select-task-force-study-harassment-
workplace# Toc453686319) ;

o checklists (https://www.eeoc.gov/select-task-force-study-
harassment-workplace# Toc453686319) for employers who want to

reduce and address harassment in the workplace; and

o chart (https://www.eeoc.gov/chart-risk-factors-harassment-and-
responsive-strategies) of risk factors that lead to harassment and
appropriate responses.

E.2. Are there steps an employer should take to address possible harassment
and discrimination against coworkers when it re-opens the workplace? (4/17/20}

Yes. An employer may remind all employees that it is against the federal EEO laws to
harass or otherwise discriminate against coworkers based on race, national origin,
color, sex, religion, age (40 or over), disability, or genetic information. It may be
particularly helpful for employers to advise supervisors and managers of their roles
in watching for, stopping, and reporting any harassment or other discrimination. An
employer may also make clear that it will immediately review any allegations of
harassment or discrimination and take appropriate action.

E.3. How may employers respond to pandemic-related harassment, in
particular against employees who are or are perceived to be Asian? (6/11/20}

Managers should be alert to demeaning, derogatory, or hostile remarks directed to
employees who are or are perceived to be of Chinese or other Asian national origin,
including about the coronavirus or its origins.

All employers covered by Title VIl should ensure that management understands in
advance how to recognize such harassment. Harassment may occur using electronic
communication tools—regardless of whether employees are in the workplace,
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teleworking, or on leave—and also in person between employees at the worksite.
Harassment of employees at the worksite may also originate with contractors,
customers or clients, or, for example, with patients or their family members at
health care facilities, assisted living facilities, and nursing homes. Managers should
know their legal obligations and be instructed
(https://www.eeac.gov/wysk/what-you-should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws#E.2) to quickly identify and resolve

potential problems, before they rise to the level of unlawful discrimination.

Employers may choose to send a reminder to the entire workforce noting Title Vil’s
prohibitions on harassment, reminding employees that harassment will not be
tolerated, and inviting anyone who experiences or witnesses workplace harassment
to report it to management. Employers may remind employees that harassment can
result in disciplinary action up to and including termination.

E.4. An employer learns that an employee who is teleworking due to the
pandemic is sending harassing emails to another worker. What actions should
the employer take? (6/11/20}

The employer should take the same actions it would take if the employee was in the
workplace. Employees may not harass other employees through, for example,
emails, calls, or platforms for video or chat communication and collaboration.

F. Furloughs and Layoffs

F.1. Under the EEOC's laws, what waiver responsibilities apply when an
employer is conducting layoffs? (4/9/20)

Special rules apply when an employer is offering employees severance packages in
exchange for a general release of all discrimination claims against the employer.
More information is available in EEOC's technical assistance document on
severance agreements (https://www.eeoc.gov/laws/guidance/qa-

understanding-waivers-discrimination-claims-employee-severance-
agreements)..

F.2. What are additional EEO considerations in planning furloughs or layoffs?
{9/8/20; adapted from 3/27/20 Webinar Question 13)
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The laws enforced by the EEOC prohibit covered employers from selecting people
for furlough or layoff because of that individual’s race, color, religion, national
origin, sex, age, disability, protected genetic information, or in retaliation for
protected EEO activity.

G. Return to Work

G.1. As government stay-at-home orders and other restrictions are modified or
lifted in your area, how will employers know what steps they can take
consistent with the ADA to screen employees for COVID-19 when entering the
workplace? (4/17/20; updated 12/20/21)

The ADA permits employers to make disability-related inquiries and conduct
medical exams if job-related and consistent with business necessity. (For more
information on disability-related inquiries and medical exams, see Section A.)
Inquiries and reliable medical exams meet this standard if it is necessary to exclude
employees with a medical condition that would pose a direct threat to health or
safety. For information on reasonable accommodation requests related to
screening protocols, see G,7.

Direct threat is to be determined based on the best available objective medical
evidence. The guidance from CDC or other public health authorities is such
evidence. Therefore, employers will be acting consistent with the ADA as long as any
screening implemented is consistent with advice from the CDC and public health
authorities for that type of workplace at that time.

For example, this may include continuing to take temperatures and asking
questions about symptoms (or require self-reporting) of all those entering the
workplace. Similarly, the CDC recently posted information
(https://www.cdc.gov/coronavirus/2019-ncov/community/critical-
workers/implementing-safety-practices.html) on return by certain types of

critical workers.

Employers should make sure not to engage in unlawful disparate treatment based
on protected characteristics in decisions related to screening and exclusion.

G.2. An employer requires returning workers to wear personat protective gear
and engage in infection control practices. Some employees ask for
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accommodations due to a need for modified protective gear. Must an employer
grant these requests? (4/17/20; updated 12/20/21)

An employer may require employees to wear protective gear (for example, masks
and gloves) and observe infection control practices (for example, regular hand
washing and social distancing protocals).

However, where an employee with a disability needs a related reasonable
accommodation under the ADA (e.g., non-latex gloves, modified face masks for
interpreters or others who communicate with an employee who uses lip reading, or
gowns designed for individuals who use wheelchairs}, or a religious
accommodation uader Title VIl (such as modified equipment due to religious garh),
the employer should discuss the request and provide the modification or an
alternative if feasible and not an undue hardship on the operation of the employer's
business under the ADA or Title VIl. For general information on reasonable
accommodation under the ADA, see Section D.

G.3. What does an employee need to do in order to request reasonable
accommodation from an employer because the employee has one of the
medical conditions (https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-at-higher-risk.html) that CDC says may put a person at
higher risk for severe illness from COVID-19? (5/5/20)

An employee—or a third party, such as an employee’s doctor—must let the
employer know (https://www.eeoc.gov/laws/guidance/enforcement-guidance-
reasonable-accommodation-and-undue-hardship-under-ada#requesting) that
the employee needs a change for a reason related to a medical condition (here, the
underlying condition). individuals may request accommaodation in conversation or
in writing. While the employee (or third party} does not need to use the term
“reasonable accommodation” or reference the ADA, the employee may do so.

The employee or the employee’s representative should communicate that the
employee has a medical condition that necessitates a change to meet a medical
need. After receiving a request, the employer may ask questions or seek medical

documggtgtion ( jg;,[[ WWW.eeoc. go_igy;k[nhnyou- -know-
: #D.6) to help decide if

the mdlwdual has a dtsabmhty and if there isa reasonable accommodation, barring

undue hardship (https://www.eeoc.gov/wysk/what-you-should-know-about-
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covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D) , that can be

provided. For additional information on reasonable accommodation, see Section D.

G.4. The CDC identifies a number of medical conditions that might ptace
individuals at “higher risk for severe illness”
(https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-
at-higher-risk.html) if they get COVID-19. An employer knows that an employee
has one of these conditions and is concerned that the employee’s health will be
jeopardized upon returning to the workplace, but the employee has not
requested accommodation. How does the ADA apply to this situation? (5/7/20;
updated 12/20/21)

First, if the employee does not request a reasonable accommodation, the ADA does
not mandate that the employer take action.

If the employer is concerned about the employee's health being jeopardized upon
returning to the workplace, the ADA does not allow the emplayer to exclude the
employee—or take any other adverse action—solely because the employee has a
disability that the CDC identifies as potentially placing the employee at “higher risk
for severe iliness” if the employee gets COVID-19. Under the ADA, such action is not
allowed unless the employee’s disability poses a “direct threat” to the employee’s
health that cannot be eliminated or reduced by reasonable accommodation.

The ADA direct threat requirement is a high standard. As an affirmative defense,
direct threat requires an employer to show that the individual has a disability that
poses a “significant risk of substantial harm” to the employee’s own health under 29
C.F.R. section 1630.2(r) (regulation addressing direct threat to health or safety of
self or others). A direct threat assessment cannot be based solely on the condition
being on the CDC’s list; the determination must be an individualized assessment
based on a reasonable medical judgment about this employee’s disability—not the
disability in general—using the most current medical knowledge and/or on the best
available objective evidence. The ADA regulation requires an employer to consider
the duration of the risk, the nature and severity of the potential harm, the likelihood
that the potential harm will occur, and the imminence of the potential harm.
Analysis of these factors will likely include considerations based on the severity of
the pandemic in a particular area and the employee’s own health (for example, is
the employee’s disability well-controlled), and the employee’s particular job duties.
A determination of direct threat also would include the likelihood that an individual
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will be exposed to the virus at the worksite. Measures that an employer may be
taking in general to protect all workers, such as mandatory social distancing, also
would be relevant.

Even if an employer determines that an employee’s disability poses a direct threat
to the employee’s own health, the employer still cannot exclude the employee from
the workplace—or take any other adverse action—unless there is no way to provide
a reasonable accommodation (absent undue hardship). The ADA regulations require
an employer to consider whether there are reasonable accommodations that would
eliminate or reduce the risk so that it would be safe for the employee to return to
the workplace while still permitting performance of essential functions. This can
involve an interactive process with the employee. If there are not accommodations
that permit this, then an employer must consider accommodations such as
telework, leave, or reassignment (perhaps to a different job in a place where it may
be safer for the employee to work or that permits telework). An employer may only
bar an employee from the workplace if, after going through all these steps, the facts
support the conclusion that the employee poses a significant risk of substantial
harm to themself that cannot be reduced or eliminated by reasonable
accommodation. For general information on reasonable accommodation, see

Section D.

G.5. What are examples of accommodation that, absent undue hardship, may
eliminate (or reduce to an acceptable level) a direct threat to self? (5/5/20)

Accommodations (https://www.eeoc.gov/wysk/what-you-should-know-about-
covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#D.1) may include
additional or enhanced protective gowns, masks, gloves, or other gear beyond what
the employer may generally provide to employees returning to its workplace.
Accommodations also may include additional or enhanced protective measures, for
example, erecting a barrier that provides separation between an employee with a
disability and coworkers/the public or increasing the space between an employee
with a disability and others. Another possible reasonable accommodation may be
elimination or substitution of particular “marginal” functions (less critical or
incidental job duties as distinguished from the “essential” functions of a particular
position). In addition, accommodations may include temporary modification of
work schedules (if that decreases contact with coworkers and/or the public when on
duty or commuting) or moving the location of where one performs work (for
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example, moving a person to the end of a production line rather than in the middle
of it if that provides more social distancing).

These are only a few ideas. Identifying an effective accommodation depends,
among other things, on an employee’s job duties and the design of the workspace.
An employer and employee should discuss possible ideas; the Job Accommodation
Network (www.askjan.org (http://www.askjan.org/) ) also may be able to assist in
helping identify possible accommodations. As with all discussions of reasonable
accommodation during this pandemic, employers and employees are encouraged
to be creative and flexible. For general information on reasonable accommodation,

see Section D.

G.6. As a best practice, and in advance of having some or all employees return
to the workplace, are there ways for an employer to invite employees to
request flexibility in work arrangements? (6/11/20)

Yes. The ADA and the Rehabilitation Act permit employers to make information
available in advance to all employees about who to contact—if they wish—to
request accommodation for a disability that they may need upon return to the
workplace, even if no date has been announced for their return. If requests are
received in advance, the employer may begin the interactive process
(https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws#D.8) . An employer may choose to include
in such a notice all the CDC-listed medical conditions that may place people at
higher risk of serious illness if they contract COVID-19, provide instructions about
whao to contact, and explain that the employer is willing to consider on a case-by-
case basis any requests from employees who have these or other medical
conditions.

An employer also may send a general natice to all employees who are designated
for returning to the workplace, noting that the employer is willing to consider
requests for accommodation or flexibilities on an individualized basis. The
employer should specify if the contacts differ depending on the reason for the
request - for example, if the office or person to contact is different for employees
with disabilities or pregnant workers than for employees whose request is based on
age or child-care responsibilities.

Either approach is consistent with the ADEA, the ADA, and the May 29, 2020 €CDC
guidance (https://www.cdc.gov/coronavirus/2019-ncov/community/high-risk-
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workers.htmi?deliveryName=USCDC_2067-DM29601) that emphasizes the

importance of employers providing accommodations or fiexibilities to employees
who, due to age or certain medical conditions, are at higher risk for severe illness.

Regardless of the approach, however, employers should ensure that whoever
receives inquiries knows how to handle them consistent with the different federal
employment nondiscrimination laws that may apply, for instance, with respect to
accommodations due to a medical condition, a religious belief, or pregnancy. For
additional information on reasonable accommodation under the
ADA/Rehabilitation Act, see Section D.

G.7. What should an employer do if an employee entering the worksite requests
an alternative method of screening due to a medical condition? (6/11/20)

This is a request for reasonable accommodation, and an employer should proceed
as it would for any other request for accommodation under the ADA or the
Rehabilitation Act. If the requested change is easy to provide and inexpensive, the
employer might voluntarily choose to make it available to anyone who asks,
without going through an interactive process. Alternatively, if a disability is not

obvious or already known, an employer may ask the employee for information to
establish that the conditionis a |§abll|gy_(t1g_t_p§ t[www.eggg gov/wysk/what-

laws#D.5). and what specnfrc Ilmltatlons require an accommodatlon If necessary, an
employer also may request medical documentation to support the employee’s
request, and then determine if that accommodation or an alternative effective
accommodation can be provided, absent undue hardship.

Similarly, if an employee requested an alternative method of screening as a
religious accommodation, the employer should determine if accommodation is

mﬂggjg_u_uggﬂjﬂglluh_t,gpgg[[wmu.eeoc.gov[lgw;lguidagce[guggions-gnd—
answers-religious-discrimination-workplace) .

H. Age

H.1. The CDC has explained (https://www.cdc.gov/coronavirus/2019-ncov/need-

extra-precautions/people-at-higher-risk.html) that individuals age 65 and over
are at higher risk for a severe case of COVID-19 if they contract the virus and

therefore has encouraged employers to offer maximum flexibilities to this
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group. Do employees age 65 and over have protections under the federal
employment discrimination laws? (6/11/20; updated 12/20/21)

The Age Discrimination in Employment Act (ADEA) prohibits employment
discrimination against individuals age 40 and older. The ADEA would prohibit a
covered employer from involuntarily excluding an individual from the workplace
based on being 65 or older, even if the employer acted for benevolent reasons such
as protecting the employee due to higher risk of severe illness from COVID-19. For
more information on postponing a start date or withdrawing a job offer due to older
age,seeC.S.

H.2. If an employer is choosing to offer flexibilities to other workers, may older
comparable workers be treated less favorably based on age? (9/8/20; adapted
from 3/27/20 Webinar Question 12)

No. If an employer is allowing other comparable workers to telework, it should
make sure it is not treating older workers less favorably based on their age.

I. Caregivers/Family Responsibilities

For additional information about pandemic-reloted caregiver discrimination under
the laws enforced by the EEQOC, see the EEOC's technical assistance document, The

COVID-19 Pandemic and Caregiver Discrimination Under Federal Employment
Discrimination Laws. (https://www.eeoc.gov/laws/guidance/covid-19-

pandemic-and-caregiver-discrimination-under-federal-employment)

I.1. If an employer provides telework, modified schedules, or other benefits to
employees with school-age children due to school closures or distance learning
during the pandemic, are there sex discrimination considerations? (3/14/22)

Employers may provide any flexibilities as long as they are not treating employees
differently based on sex or other EEO-protected characteristics. For example, under
Title VII, female employees cannot be given more favorable treatment than male
employees because of a gender-based assumption about who may have caregiving
responsibilities (https://www.eeac.gov/laws/guidance/enforcement-guidance-
unlawful-disparate-treatment-workers-caregiving-responsibilities) for children.
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1.2. How might unlawful caregiver discrimination related to the COVID-19
pandemic arise under the laws enforced by the EEOC? (3/14/22)

Caregiver discrimination violates the laws enforced by the EEOC if it is based on an
applicant’s or employee’s sex (including pregnancy, sexual orientation, or gender
identity), race, national origin, disability, age (40 or older), or another characteristic
covered by federal employment discrimination laws
(https://www.eeoc.gov/discrimination-type).. Caregiver discrimination also is
unlawful if it is based on the caregiver’s association with an individual with a
disability, or on the race, ethnicity, or other protected characteristic of the individual
receiving care.

Caregiver discrimination related to the pandemic may arise in a variety of ways. For
instance, under Title VlI, employers may not discriminate against employees with
pandemic-related caregiving responsibilities based on their sex, including gender
stereotypes associated with caregiving responsibilities or roles. For example,
employers may not decline to assign female employees with caregiving
responsibilities demanding or high-profile projects that increase employees’
advancement potential but require significant overtime or travel. Likewise,
employers may not reassign such projects to other employees based on
assumptions that female caregivers cannot, should not, or would not want to work
extra hours or be away from their families if a family member is infected with or
exposed to COVID-19. Employers also may not deny male employees permission to
telework or to adjust their schedules to enable them to perform pandemic-related
caregiving obligations, such as caring for young children or parents, white granting
such requests when made by similarly situated female employees.

Title Vi1 also prohibits employers from discriminating against employees with
pandemic-related caregiving duties based on their race or national origin. For
example, employers may not require more burdensome processes for employees of
a certain race or national origin who are requesting schedule changes or leave
related to COVID-19 caregiving. Employers also may not deny such requests mare
frequently, or penalize employees for requesting or receiving schedute changes or
leave for caregiving purposes, based on employees’ race or national origin.
Discrimination based on citizenship or immigration status against workers with
caregiving responsibilities also can be unlawful under a law enforced by the
Department of Justice (https://www.justice.gov/crt/immigrant-and-employee-
rights-section)..
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Under the ADA, employers may not discriminate against workers based on
stereotypes or assumptions about workers’ caregiving responsibilities far an
individual with a disability, such as a child, spouse, or parent with a disability. For
example, if an applicant is the primary caregiver of an individual with a disability
who is at higher risk of complications from COVID-19, an employer may not refuse to
hire the applicant out of fear that the care recipient will increase the employer’s
healthcare costs. If the applicant is hired, the employer may not refuse to allow the
care recipient to be added as a dependent on the emplayer’s health insurance
because of that individual’s disability. An employer also may not refuse to promote
employees with caregiving responsibilities for an individual with a disability based
on the assumption that they will take a significant amount of leave for caregiving
purposes.

1.3. Are these legal protections available only to workers caring for children, or
are they also available to workers with other caregiving obligations? (3/14/22)

This response includes hyperlinks to non-governmental sources. The EEOC includes
these resources solely for informational purposes. The EEOC does not endorse these
resources or the entities responsible for them, and it does not vouch for the accuracy
of the information provided by referencing the non-governmental sources in this
response.

Employers may not discriminate against applicants or employees with caregiving
responsibilities based on characteristics protected by the laws enforced by the
EEOC, including caregivers’ sex {including pregnancy, sexual orientation, or gender
identity), race, color, religion, nationat origin, age (40 or older), disability,
association with an individual with a disability, or genetic information (including
family medical history). These protections are available to workers with any type of
caregiving responsibilities, including care for children, spouses, partners, relatives,
individuals with disabilities, or others.

State or local laws may provide additional protections for workers with caregiving
responsibilities. Employees with caregiving responsibilities also may have rights
under other laws, including the Family and Medical Leave Act
(https://www.dol.gov/agencies/whd/fmla) or similar state
(https://www.ncsl.org/research/labor-and-employment/state-family-and-
medical-leave-laws.aspx).or local laws.
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1.4. Should employers and employees be aware of any other pandemic-related
caregiver discrimination issues? (3/14/22)

Yes. In this What You Should Know document, the EEOC addresses several different
types of potential pandemic-related caregiver discrimination. For example:

A.10 addresses employer inquiries about family members with COVID-19 or
related symptoms.

C.5 addresses employer-imposed start date postponements or offer
withdrawals for pregnant applicants.

D.13 addresses whether employees are entitled to accommodations to avoid
exposing family members at high risk of complications from COVID-19.

J.1 and J.2 address excluding employees from the workplace based on
pregnancy and accommodating pregnancy.

K.2 addresses pregnancy accommodation requests related to vaccination.
K.3 addresses employer encouragement of vaccination of family members,
K.13 addresses decisions not to be vaccinated due to pregnancy.

K.18 addresses GINA and incentives for non-employer-provided family member
vaccinations or employer requests for documentation of family member
vaccinations.

K.20 addresses GINA and incentives for employer-provided family member
vaccinations.

K.21 addresses GINA and family member vaccinations without incentives.

For general information about caregiver discrimination and federal employment
discrimination laws, see the EEOC's policy guidance
(https://www.eeoc,gov/laws/guidance/enforcement-guidance-unlawful-
disparate-treatment-workers-caregiving-responsibilities) , associated fact sheet
{https://www.eeoc.gov/questions-and-answers-about-eeocs-enforcement-
guidance-unlawful-disparate-treatment-workers) , and best practices
(https://www.eeoc.gov/laws/guidance/employer-best-practices-workers-
caregiving-responsibilities) document.

hitps/iwww.eeoc.gov/wysk/whal-you-should-know-about-covid-18-and-ada-rehabilitation-a ct-and-olher-eeo-taws#A.2

M



3430122, 9:28 AM What You Shoutd Know Abeut COVID-18 and the ADA, lhe Rehabllitation Act, and Othes EEQ Laws | U.S. Equal Employment Op ..

J. Pregnancy

J.1. Due to the pandemic, may an employer exclude an employee from the
workplace involuntarily due to pregnancy
(https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/pregnancy-breastfeeding,html) ? (6/11/20)

No. Sex discrimination under Title VIt of the Civil Rights Act includes discrimination
based on pregnancy. Even if motivated by benevolent concern, an employer is not
permitted to single out workers on the basis of pregnancy for adverse employment
actions, including involuntary leave, layoff, or furlough. For more information on
postponing a start date or withdrawing a job offer due to pregnancy, see C.5.

J.2. Is there a right to accommodation based on pregnancy during the
pandemic? (6/11/20)

There are two federal employment discrimination laws that may trigger
accommodation for employees based on pregnancy.
(https://www.eeoc.gov/laws/guidance/legal-rights-pregnant-workers-under-
federal-law)..

First, pregnancy-related medical conditions may themselves be disabilities under
the ADA, even though pregnancy itself is not an ADA disability. If an employee makes
a request for reasonable accommodation due to a pregnancy-related medical
condition, the employer must consider it under the usual ADA rules.

Second, Title VIl as amended by the Pregnancy Discrimination Act specifically
requires that women affected by pregnancy, childbirth, and related medical
conditions be treated the same as others who are similar in their ability or inability
to work. This means that a pregnant employee may be entitled to job modifications,
including telework, changes to work schedules or assignments, and leave to the
extent provided for other employees who are similar in their ability or inability to
work. Employers should ensure that supervisors, managers, and human resources
personnel know how to handle such requests to avoid disparate treatment in
violation of Title VII. For information on pregnancy and COVID-19 vaccination, see
K.13.
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K. Vaccinations - Overview, ADA,
Title VII, and GINA

The availability of COVID-19 vaccinations raises questions under the federal equal
employment opportunity (EEO)} laws, including the Americans with Disabilities Act
(ADA), the Rehabilitation Act, the Genetic Information Nondiscrimination Act (GINA),
and Title Vil of the Civil Rights Act, as amended, inter alia, by the Pregnancy
Discrimination Act (Title Vi) (see also Section J, EEO rights relating to

pregnancy and Section L, Vaccinations - Title VIl and Religious Objections to
COVID-19 Vaccine Mandates.)

This section was originally issued on December 16, 2020, and was updated on October
25, 2021. Note that the Centers for Disease Control and Prevention (CDC) has issued
guidance (https://www.cdc.gov/coronavirus/2019-ncov/vaccines/fully-
vaccinated.html) for fully vaccinated individuals that addresses, among other things,
when they need to wear a mask indoors.

The EEOC has received many inquiries from employers and employees about the type
of authorization granted by the U.S. Department of Health and Human Services (HHS)
Food and Drug Administration (FDA) for the administration of COVID-19 vaccines. On
August 23, 2021, the FDA approved the Biologics License Application for the Pfizer-
BioNTech COVID-19 vaccine for use in individuals 16 years of age and older.
Previously, the FDA granted Emergency Use Authorizations (EUAs) for the two other
vaccines—one made by Moderna and the other by Janssen/Johnson & Johnson—
authorizing them for use in the United States for individuals 18 years of age and
older. The Pfizer-BioNTech vaccine is authorized under an EUA for individuals 12 years
of age and older and for the administration of a third dose
(https://www.cdc.gov/coronavirus/2019-ncov/vaccines/booster-shot.html) in
certain immunocompromised individuals. For the current status of vaccines
authorized aor approved by the FDA, please visit:
https://w ic.gov ines/covid-19/clinical- iderations/covid-19-
vaccines-us.html (https://www.cdc.g ccines/covid-19/clinical-
iderations/covid-19 ines-us,htmt)

Also of note, on July 6, 2021, the U.S. Department of Justice's Office of Legal Counsel
issued a Memorandum Opinion concluding that section 564 of the Federal Food, Drug,
and Cosmetic Act does not prohibit public or private entities from imposing
vaccination requirements for a vaccine that is subject to an EUA.
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Other federal, state, and local laws and regulations govern COVID-19 vaccination of
employees, including requirements for the federal government as an employer. The
federal government as an employer is subject to the EEO laws. Federal departments
and agencies should consult the website of the Safer Federal Workforce Task Force

(bttps://www.saferfederalworkforce.gov/) for the latest guidance on federal
agency operations during the COVID-19 pandemic.

This technical assistance on vaccinations was written to help employees and
employers better understand how federal laws related to workplace discrimination
apply during the COVID-19 pandemic. The EEOC questions and answers provided here
set forth applicable EEOQ legal standards consistent with the federal civil rights laws
enforced by the EEOC and with EEOC requlations, guidance, and technical assistance,
unless another source is expressly cited. In addition, whether an employer meets the
EEQ standards will depend on the application of these standards to particulor factual
situations.

COVID-19 Vaccinations: EEO Overview

K.1. Under the ADA, Title Vil, and other federal employment nondiscrimination
laws, may an employer require all employees physically entering the
workplace to be vaccinated against COVID-19? (Updated 10/13/21)

The federal EEO laws do not prevent an employer from requiring all employees
physically entering the workplace to be fully vaccinated against COVID-19, subject to

the Wﬂmmmmm_mm

considerati u . (See Section L, Vaccinations - Title Vil and
Religious Ob jmmmn_mmmmmﬁ).

In some circumstances, Title VIl and the ADA require an employer to provide
reasonable accommodations for employees who, because of a disability or a
sincerely held religious belief, practice, or abservance, do not get vaccinated against
COVID-19, unless providing an accommodation would pose an undue hardship on
the operation of the employer’s business. The analysis for undue hardship depends
on whether the accommodation is for a disability (including pregnancy-related
conditions that constitute a disability) (see K.6) or for religion (see K.12).

As with any employment policy, employers that have a vaccination requirement
may need to respond to allegations that the requirement has a disparate impact on
—or disproportionately excludes—employees based on their race, color, religion,
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sex, or national origin under Title VI {or age under the Age Discrimination in
Employment Act [40+]). Employers should keep in mind that because some
individuals or demographic groups may face barriers to receiving a COVID-19
vaccination, some employees may be more likely to be negatively impacted by a
vaccination requirement.

It would also be unlawful to apply a vaccination requirement to employees in a way
that treats employees differently based on disability, race, color, religion, sex
(including pregnancy, sexual orientation, and gender identity), national origin, age,
or genetic information, unless there is a legitimate non-discriminatory reason.

K.2. What are some examples of reasonable accommodations or modifications
that employers may have to provide to employees who do not get vaccinated
due to disability; religious beliefs, practices, or observance; or pregnancy?
(5/28/21)

An employee who does not get vaccinated due to a disability (covered by the ADA)
or a sincerely held religious belief, practice, or observance (covered by Title Vil) may
be entitled to a reasonable accommodation that does not pose an undue hardship
on the operation of the employer’s business. For example, as a reasonable
accommodation, an unvaccinated employee entering the workplace might wear a
face mask, work at a social distance from coworkers or non-employees, work a
modified shift, get periodic tests for COVID-19, be given the opportunity to telework,
or finally, accept a reassignment.

Employees who are not vaccinated because of pregnancy may be entitled (under
Title VII) to adjustments to keep working, if the employer makes maodifications or
exceptions for other employees. These modifications may be the same as the
accommodations made for an employee based on disability or religion.

K.3. How can employers encourage employees and their family members to be
vaccinated against COVID-19 without violating the EEO laws, especially the ADA
and GINA? (Updated 10/13/21)

Employers may provide employees and their family members with information to
educate them about COVID-19 vaccines, raise awareness about the benefits of
vaccination, and address common questions and concerns. Employers also may
work with local public health authorities, medical providers, or pharmacies to make
vaccinations available for unvaccinated workers in the workplace. Also, under
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certain circumstances employers may offer incentives to employees who receive
COVID-19 vaccinations, as discussed in K.16 - K.21. The federal government is
providing COVID-19 vaccines at no cost to everyone 5 years of age and older.

There are many resources available to employees seeking more information about
how to get vaccinated against COVID-19:

¢ The federal government's online vaccines.gov (https://www.vaccines.gov/)
site can identify vaccination sites anywhere in the country {(or
https://www.vacunas.gov (https://www.vacunas.gov)_for Spanish}.
Individuals also can text their ZIP code to “GETVAX” (438829)-or “VACUNA”
(822862} far Spanish-to find three vaccination locations near them.

e Employees with disabilities (or employees’ family members with disabilities)
may need extra support to obtain a vaccination, such as transportation or in-
home vaccinations. The HHS/Administration for Community Living has
launched the Disability Information and Assistance Line (DIAL) to assist
individuals with disabilities in obtaining such help. DIAL can be reached at:
888-677-1199 from 9 am to 8 pm (Eastern Standard Time) Mondays through
Fridays or by emailing DIAL@n4a.org.

e CDC’s website offers a link to a listing of local health departments
(https://www.cdc.gov/publichealthgateway/healthdirectories/index.htmi)

, which can provide more information about local vaccination efforts.

¢ In addition, CDC provides a complete communication “tool kit” for employers
to use with their workforce to educate people about getting a COVID-19
vaccine. Although originally written for essential workers and employers, it is

usefut for all workers and employers. See Workplace Vaccination Program |
€DC (https://www.cdc.gov/coronavirus/2019-

ncov/vaccines/recommendations/essentialworker/workplace-vaccination-
program.html)..

¢ Some employees may not have reliable access to the internet to identify nearby
vaccination locations or may speak no English or have limited English
proficiency and find it difficult to make an appointment for a vaccination over
the phone. CDC operates a toll-free telephone line that can provide assistance
in many languages for individuals seeking more information about
vaccinations: 800-232-4636; TTY 888-232-6348.
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e Some employees also may require assistance with transportation to
vaccination sites. Employers may gather and disseminate information to their
employees on low-cost and no-cost transportation resources serving
vaccination sites available in their community and offer paid time-off for
vaccination, particularly if transportation is not readily available outside regular
work hours.

e Employers should provide the contact information of a management
representative for employees who need to request a reasonable
accommodation for a disability or religious belief, practice, or observance, or to
ensure nondiscrimination for an employee who is pregnant.

The ADA and COVID-19 Vaccinations

K.4. Is information about an employee’s COVID-19 vaccination confidential
medical information under the ADA? (Updated 10/13/21)

Yes. The ADA requires an employer to maintain the confidentiality of employee
medical information. Although the EEO laws do not prevent employers from
requiring employees to provide documentation or other confirmation of

vaccination, this information, like all medical information, must be kept confidentiat

and stored separately from the employee's personnel files under the ADA.

Mandatory Employer Vaccination Programs

K.5. Under the ADA, may an employer require a COVID-19 vaccination for all

employees entering the workplace, even though it knows that some employees

may not get a vaccine because of a disability? (Updated 5/28/21)

Yes, provided certain requirements are met. Under the ADA, an employer may
require an individual with a disability to meet a qualification standard applied to all
employees, such as a safety-related standard requiring COVID-19 vaccination, if the
standard is job-related and consistent with business necessity. If a particular
employee cannot meet such a safety-related qualification standard because of a
disability, the employer may not require compliance for that employee unless it can
demonstrate that the individual would pose a “direct threat” to the health or safety
of the employee or others in the workplace. A “direct threat” is a “significant risk of
substantiat harm” that cannot be eliminated or reduced by reasonable
accommodation. 29 C.F.R. 1630.2(r)
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(https://www.govinfo.gov/content/pkg/CFR-2012-title29-vol4/xmi/CFR-2012-
title29-vol4-sec1630-2.xml).. This determination can be broken down into two

steps: determining if there is a direct threat and, if there is, assessing whether a
reasonable accommodation would reduce or eliminate the threat.

To determine if an employee who is not vaccinated due to a disability poses a
“direct threat” in the workplace, an employer first must make an individualized
assessment of the employee's present ability to safely perform the essential
functions of the job. The factors that make up this assessment are: (1) the duration
of the risk; (2) the nature and severity of the potential harm; (3) the likelihood that
the potential harm will occur; and (4) the imminence of the potential harm. The
determination that a particular employee poses a direct threat should be based on a
reasonable medical judgment that relies on the most current medical knowledge
about COVID-19. Such medical knowledge may include, for example, the level of
community spread at the time of the assessment. Statements from the CDC
provide an important source of current medicat knowledge about COVID-19, and the
employee’s health care provider, with the employee’s consent, also may provide
useful information about the employee. Additionally, the assessment of direct
threat should take account of the type of work environment, such as: whether the
employee works alone or with others or works inside or outside; the available
ventilation; the frequency and duration of direct interaction the employee typically
will have with other employees and/or non-employees; the number of partially or
fully vaccinated individuals already in the workplace; whether other employees are
wearing masks or undergoing routine screening testing; and the space available for
social distancing.

If the assessment demonstrates that an employee with a disability who is not
vaccinated would pose a direct threat to self or others, the employer must consider
whether providing a reasonable accommodation, absent undue hardship, would
reduce or eliminate that threat. Potential reasonable accommodations could
include requiring the employee to wear a mask, work a staggered shift, making
changes in the work environment (such as improving ventilation systems or limiting
contact with other employees and non-employees ), permitting telework if feasible,
or reassigning the employee to a vacant position in a different workspace.

As a best practice, an employer introducing a COVID-19 vaccination policy and
requiring documentation or other confirmation of vaccination should notify alt
employees that the employer will consider requests for reasonable accommodation
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based on disability on an individualized basis. (See also K.12 recommending the
same best practice for religious accommodations.)

K.6. Under the ADA, if an employer requires COVID-19 vaccinations for
employees physically entering the workplace, how should an employee who
does not get a COVID-19 vaccination because of a disability inform the
employer, and what should the employer do? (Updated 5/28/21)

An employee with a disability who does not get vaccinated for COVID-19 because of
a disability must let the employer know that the employee needs an exemption
from the requirement or a change at work, known as a reasonable accommodation.
To request an accommodation, an individual does not need to mention the ADA or
use the phrase “reasonable accommodation.”

Managers and supervisors responsible for communicating with employees about
compliance with the employer’s vaccination requirement should know how to
recognize an accommodation request from an employee with a disability
{https://www.eeoc.gov/taws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada#requesting) and know to
whom to refer the request for full consideration. As a best practice, before
instituting a mandatory vaccination policy, employers should provide managers,
supervisors, and those responsible for implementing the policy with clear
information about how to handle accommodation requests related to the policy.

Employers and employees typically engage in a flexible, interactive process to
identify workplace accommodation options that do not impose an undue hardship
(significant difficulty or expense) on the employer. This process may include
determining whether it is necessary to obtain supporting medical documentation
about the employee’s disability.

In discussing accommodation requests, employers and employees may find it

helpful to consult the Job Accommodation Network (JAN) website
(https://www.askjan.org) as a resource for different types of accommodations.

JAN’s materials about COVID-19 are available at https://askjan.org/topics/COVID-
19.cfm (https://askjan.org/topics/COVID-19.cfm)..

Employers also may consult applicable Occupational Safety and Health
Administration (OSHA) COVID-specific resources
(https://www.osha,gov/SLTC/covid-19/)_. Even if there is no reasonable
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accommaodation that will allow the unvaccinated employee to be physically present
to perform the employee’s current job without posing a direct threat, the employer
must consider if telework is an option for that particular job as an accommodation
and, as a last resort, whether reassignment to another position is possible.

The ADA requires that employers offer an available accommodation if one exists
that does not pose an undue hardship, meaning a significant difficulty or expense.
See 29 C.F.R. 1630.2(p). Employers are advised to consider all the options before
denying an accommodation request. The propartion of employees in the workplace
who already are partially or fully vaccinated against COVID-19 and the extent of
employee contact with non-employees, who may be ineligibie for a vaccination or
whose vaccination status may be unknown, can impact the ADA undue hardship
consideration. Employers may rely on €DC recommendations
(https://www.cdc.gov/coronavirus/2019-ncov/) when deciding whether an

effective accommodation is available that would not pose an undue hardship.

Under the ADA, it is unlawful for an employer to disclose that an employee is

receiving a reasonable accommodation
(https://www.eeac.gov/laws/guidance/enforcement-guidance-reasonable-

accommodation-and-undue-hardship-under-ada#li42) or ta retaliate against an
employee for requesting an accommodation
(https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada#li9) .

K.7. If an employer requires employees to get a COVID-19 vaccination from the
employer or its agent, do the ADA’s restrictions on an employer making
disability-related inquiries or medical examinations of its employees apply to
any part of the vaccination process? (Updated 5/28/21)

Yes. The ADA's restrictions apply to the screening questions that must be asked
immediately prior to administering the vaccine if the vaccine is administered by the
employer or its agent. An employer’s agent
(https://www.eeoc.gov/laws/guidance/section-2-threshold-issues#2-111-B-2) is
an individual or entity having the authority to act on behalf of, or at the direction of,
the employer.

The ADA generally restricts when employers may require medical examinations
{procedures or tests that seek information about an individual’s physicat or mentat
impairments or health} or make disability-related inquiries (questions that are likely
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to elicit information about an individual’s disability). The act of administering the
vaccine is not a “medical examination” under the ADA because it does not seek
information about the employee’s physical or mental health.

However, because the pre-vaccination screening questions are likely to elicit
information about a disability, the ADA requires that they must be “job related and
consistent with business necessity” when an employer or its agent administers the
COVID-19 vaccine. To meet this standard, an employer would need to have a
reasonable belief, based on objective evidence, that an employee who does not
answer the questions and, therefore, cannot be vaccinated, will pose a direct threat
to the employee’s own health or safety or to the health and safety of others in the
workplace. (See general discussion in Question K.5.) Therefore, when an employer
requires that employees be vaccinated by the employer or its agent, the employer
should be aware that an employee may challenge the mandatory pre-vaccination
inquiries, and an employer would have to justify them under the ADA.

The ADA also requires employers to keep any employee medical information
obtained in the course of an employer vaccination program confidential.

Voluntary Employer Vaccination Programs

K.8. Under the ADA, are there circumstances in which an employer or its agent
may ask disability-related screening questions before administering a COVID-19
vaccine without needing to satisfy the “job-related and consistent with
business necessity” standard? (Updated 5/28/21)

Yes. If the employer offers to vaccinate its employees on a voluntary basis, meaning
that employees can choose whether or not to get the COVID-19 vaccine from the
employer or its agent, the employer does not have to show that the pre-vaccination
screening questions are job-related and consistent with business necessity.
However, the employee’s decision to answer the questions must be voluntary. (See
also Questions K.16 - 17.) The ADA prohibits taking an adverse action against an
employee, including harassing the employee, for refusing to participate in a
voluntary employer-administered vaccination program. An employer also must
keep any medical information it obtains from any voluntary vaccination program
confidential.

K.9. Does the ADA prevent an employer from inquiring about or requesting
documentation or other confirmation that an employee obtained a COVID-19
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vaccination? (Updated 10/13/21)

No. When an employer asks employees whether they obtained a COVID-19
vaccination, the employer is not asking the employee a question that is likely to
disclose the existence of a disability; there are many reasons an employee may not
show documentation or other confirmation of vaccination besides having a
disability. Therefore, requesting documentation or other confirmation of
vaccination is not a disability-related inquiry under the ADA, and the ADA's rules
about making such inquiries do not apply.

However, documentation or other confirmation of vaccination provided by the
employee to the employer is medical information about the employee and must be
kept confidential, as discussed in K.4.

K.10. May an employer offer voluntary vaccinations only to certain groups of
employees? (5/28/21)

If an employer or its agent offers voluntary vaccinations to employees, the employer
must comply with federal employment nondiscrimination laws. For example, not
offering voluntary vaccinations to certain employees based on national origin or
another protected basis under the EEO laws would not be permissible.

K.11. What should an employer do if an employee who is fully vaccinated for
COVID-19 requests accommodation for an underlying disability because of a
continuing concern that the employee faces a heightened risk of severe illness
from a COVID-19 infection, despite being vaccinated? (5/28/21)

Employers who receive a reasonable accommodation request from an employee
should process the request in accordance with applicable ADA standards.

When an employee asks for a reasonable accommodation, whether the employee is
fully vaccinated or not, the employer should engage in an interactive process to
determine if there is a disability-related need for reasonable accommodation. This
process typically includes seeking information from the employee's health care
provider with the employee’s consent explaining why an accommodation is
needed.

For example, some individuals who are immunocompromised might still need
reasonable accommodations because their conditions may mean that the vaccines
may not offer them the same measure of protection as other vaccinated individuals.

hitps:/iwvww.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabililation-act-and-other-eeo-laws#A.2 4571



3/30/22, 9:28 AM What You Should Know About COVIO-19 and the ADA, the Rehabilitation Act, and Other EEO Laws | U.S. Equal Employment Op ..

If there is a disability-related need for accommodation, an employer must explore
potential reasonable accommodations that may be provided absent undue
hardship.

Title VII and COVID-19 Vaccinations

K.12. Under Title VIl, how should an employer respond to employees who
communicate that they are unable to be vaccinated for COVID-19 {or provide
documentation or other confirmation of vaccination) because of a sincerely
held religious belief, practice, or observance? (Updated 5/28/21)

Once an employer is on notice that an employee's sincerely held religious belief,
practice, or observance prevents the employee from getting a COVID-19 vaccine, the
employer must provide a reasonable accommodation unless it would pose an
undue hardship. Employers also may receive religious accommodation requests
from individuals who wish to wait until an alternative version or specific brand of
COVID-19 vaccine is available to the employee. Such requests should be processed
according to the same standards that apply to other accommodation requests. For
more information on requests for religious accommodations related to COVID-19
vaccination requirements, see Section L, Vaccinations - Title Vil and Religious
Objections to COVID-19 Vaccine Mandates.

EEOC guidance explains that the definition of religion is broad and protects beliefs,
practices, and observances with which the employer may be unfamiliar. Therefore,
the employer should ordinarily assume that an employee’s request for religious
accommodation is based on a sincerely held religious belief, practice, or
observance. However, if an employee requests a religious accommodation, and an
employer is aware of facts that provide an objective basis for questioning either the
religious nature or the sincerity of a particular belief, practice, or observance, the
employer would be justified in requesting additional supporting information. See
also 29 CFR 1605.

Under Title VIl, an employer should thoroughly consider all possible reasonable
accommodations, including telework and reassignment. For suggestions about
types of reasonable accommodation for unvaccinated employees, see question and
answer K.6., above. In many circumstances, it may be possible to accommodate
those seeking reasonable accommodations for their religious beliefs, practices, or
observances.
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Under Title VII, courts define “undue hardship” as having more than minimal cost or
burden on the employer. This is an easier standard for employers to meet than the
ADA’s undue hardship standard, which applies to requests for accommodations due
to a disabitity. Considerations relevant to undue hardship can include, among other
things, the proportion of employees in the workplace who already are partially or
fully vaccinated against COVID-19 and the extent of employee contact with non-
employees, whose vaccination status could be unknown or who may be ineligible
for the vaccine. Ultimately, if an employee cannot be accommodated, employers
should determine if any other rights apply under the EEO laws or other federal,
state, and local authorities before taking adverse employment action against an
unvaccinated employee

K.13. Under Title VIl, what should an employer do if an employee chooses not
to receive a COVID-19 vaccination due to pregnancy? (Updated 10/13/21)

CDC recommends (https://emergency.cdc.gov/han/2021/han00453.asp).COVID-
19 vaccinations for everyone aged 12 years and older, including people who are
pregnant, breastfeeding, trying to get pregnant now, or planning to become
pregnant in the future. Despite these recommendations, some pregnant employees
may seek job adjustments or may request exemption from a COVID-19 vaccination
requirement.

If an employee seeks an exemption from a vaccination requirement due to
pregnancy, the employer must ensure that the employee is not being discriminated
against compared to other employees similar in their ability or inability to work.
This means that a pregnant employee may be entitled to job modifications,
including telework, changes to work schedules or assignments, and leave to the
extent such modifications are provided for other employees who are similar in their
ability or inability to work. Employers should ensure that supervisors, managers,
and human resources personnel know how to handle such requests to avoid

disparate treatment in violation of Title VII.

GINA And COVID-19 Vaccinations

Title Il of GINA prohibits covered employers from using the genetic information of

employees to make employment decisions. It also restricts employers from
requesting, requiring, purchasing, or disclosing genetic information of employees.
Under Title Il of GINA, genetic information includes information about the
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manifestation of disease or disorder in a family member (which is referred to as
“family medical history”) and information from genetic tests of the individual
employee or a family member, among other things.

K.14. Is Title Il of GINA implicated if an employer requires an employee to
receive a COVID-19 vaccine administered by the employer or its agent? (Updated
5/28/21)

No. Requiring an employee to receive a COVID-19 vaccination administered by the
employer or its agent would not implicate Title H of GINA unless the pre-vaccination
medical screening questions include questions about the employee’s genetic
information, such as asking about the employee’s family medical history. As of May
27,2021, the pre-vaccination medical screening questions for the first three COVID-
19 vaccines to receive Emergency Use Authorization (EUA) from the FDA do not seek
family medical history or any other type of genetic information. See CDC’s Pre-
vaccination Checklist (https://www.cdc.gov/vaccines/covid-19/downloads/pre-

vaccination-screening-form.pdf) (last visited May 27, 2021). Therefore, an
employer or its agent may ask these questions without violating Title Il of GINA.

The act of administering a COVID-19 vaccine does not involve the use of the
employee’s genetic information to make employment decisions or the acquisition
or disclosure of genetic information and, therefore, does not implicate Title Il of
GINA.

K.15. Is Title Il of GINA implicated when an employer requires employees to
provide documentation or other confirmation that they received a vaccination
from a health care provider that is not affiliated with their employer (such as
from the employee’s personal physician or other health care provider, a
pharmacy, or a public health department)? (Updated 10/13/21}

No. An employer requiring an employee to show documentation or other
confirmation of vaccination from a health care provider unaffiliated with the
employer, such as the employee’s personal physician or other health care provider,
a pharmacy, or a public health department, is not using, acquiring, or disclosing
genetic information and, therefore, is not implicating Title Il of GINA. This is the
case even if the medical screening questions that must be asked before vaccination
include questions about genetic information, because documentation or other
confirmation of vaccination would not reveal genetic information. Title I of GINA
does not prohibit an employee’s own health care provider from asking questions
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about genetic infarmation. This GINA Title Il prohibition only applies to the
employer or its agent.

Employer Incentives For COVID-19 Voluntary
Vaccinations Under ADA and GINA

ADA: Employer Incentives for Voluntary COVID-19 Vaccinations

K.16. Does the ADA limit the value of the incentive employers may offer to
employees for voluntarily receiving a COVID-19 vaccination from a health care
provider that is not affiliated with their employer (such as the employee’s
personal physician or other health care provider, a pharmacy, or a public health
department)? (Updated 10/13/21)

No. The ADA does not limit the incentives an employer may offer to encourage
employees to voluntarily receive a COVID-19 vaccination, or to provide confirmation
of vaccination, if the health care provider administering a COVID-18 vaccine is not
the employer or its agent. By contrast, if an employer offers an incentive to
employees to voluntarily receive a vaccination administered by the employer or its
agent, the ADA's rules on disability-related inquiries apply and the value of the
incentive may not be so substantial as to be coercive. See K.17.

As noted in K 4., the employer is required to keep vaccination information
confidential under the ADA.

K.17. Under the ADA, are there limits on the value of the incentive employers
may offer to employees for voluntarily receiving a COVID-19 vaccination
administered by the employer or its agent? (Updated 10/13/21)

Yes. When the employer or its agent administers a COVID-19 vaccine, the value of
the incentive (which includes both rewards and penalties) may not be so substantial
as to be coercive. Because vaccinations require employees to answer pre-
vaccination disability-related screening questions, a very large incentive could make
employees feel pressured to disclose protected medical information to their
employers or their agents. As explained in K.16., however, this incentive limit does
not apply if an employer offers an incentive to encourage employees to be
voluntarily vaccinated by a health care provider that is not their employer or an
agent of their employer.

GINA: Employer Incentives for Voluntary COVID-19 Vaccinations
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K.18. Does GINA limit the value of the incentive employers may offer
employees if employees or their family members get a COVID-19 vaccination
from a health care provider that is not affiliated with the employer (such as the
employee’s personal physician or other health care provider, a pharmacy, or a
public health department)? (Updated 10/13/21)

No. GINA does not limit the incentives an employer may offer to employees to
encourage them or their family members to get a COVID-19 vaccine or provide
confirmation of vaccination if the health care provider administering the vaccine is
not the employer or its agent. If an employer asks an employee to show
documentation or other confirmation that the employee or a family member has
been vaccinated, it is not an unlawful request for genetic information under GINA
because the fact that someone received a vaccination is not information about the
manifestation of a disease or disorder in a family member (known as “family
medical history” under GINA), nor is it any other form of genetic information. GINA’s
restrictions on employers acquiring genetic information (including those prohibiting
incentives in exchange for genetic information), therefore, do not apply.

K.19. Under GINA, may an employer offer an incentive to employees in
exchange for the employee getting vaccinated by the employer or its agent?
(5/28/21)

Yes. Under GINA, as long as an employer does not acquire genetic information while
administering the vaccines, employers may offer incentives to employees for getting
vaccinated. Because the pre-vaccination medical screening questions for the three
COVID-19 vaccines now available do not inquire about genetic information,
employers may offer incentives to their employees for getting vaccinated. See K.14
for more about GINA and pre-vaccination medical screening questions.

K.20. Under GINA, may an employer offer an incentive to an employee in return
for an employee’s family member getting vaccinated by the employer or its
agent? (5/28/21)

No. Under GINA's Title Il health and genetic services provision, an employer may not
offer any incentives to an employee in exchange for a family member’s receipt of a
vaccination from an employer or its agent. Providing such an incentive to an
employee because a family member was vaccinated by the employer or its agent
would require the vaccinator to ask the family member the pre-vaccination medical
screening questions, which include medical questions about the family member.
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Asking these medical questions would lead to the employer’s receipt of genetic
information in the form of family medical history of the employee. The regulations
implementing Title It of GINA prohibit employers from providing incentives in
exchange for genetic information. Therefore, the employer may not offer incentives
in exchange for the family member getting vaccinated. However, employers may
still offer an employee’s family member the opportunity to be vaccinated by the
employer or its agent, if they take certain steps to ensure GINA compliance.

K.21. Under GINA, may an employer offer an employee’s family member an
opportunity to be vaccinated without offering the employee an incentive?
(5/28/21)

Yes. GINA permits an employer to offer vaccinations to an employee’s family
members if it takes certain steps to comply with GINA. Employers must not require
employees to have their family members get vaccinated and must not penalize
employees if their family members decide not to get vaccinated. Employers must
also ensure that all medical information obtained from family members during the
screening process is only used for the purpose of providing the vaccination, is kept
confidential, and is not provided to any managers, supervisors, or others who make
employment decisions for the employees. In addition, employers need to ensure
that they obtain prior, knowing, voluntary, and written authorization from the
family member before the family member is asked any questions about the family
member’s medical conditions. If these requirements are met, GINA permits the
collection of genetic information.

L. Vaccinations - Title VII Religious
Objections to COVID-19 Vaccine
Requirements

The EEOC enforces Title VIl of the Civil Rights Act of 1964 (Title VII), which prohibits
employment discrimination based on religion. This includes a right for job
applicants and employees to request an exception, called a religious or reasonable
accommodation, from an employer requirement that conflicts with their sincerely
held religious beliefs, practices, or observances. If an employer shows that it cannot
reasonably accommodate an employee’s religious beliefs, practices, or observances
without undue hardship on its operations, the employer is not required to grant the
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accommodation. See generally Section 12: Religious Discrimination

{https://www.eeoc.gov/laws/guidance/section-12-religious-

discriminationi#th 71848579934051610749830452) ; EEOC Guidelines on
Discrimination Because of Religion (https://www.govinfo.gov/content/pkg/CFR-
2016-title29-vol4/xml/CFR-2016-title29-vol4-part1605.xml) . Although other

laws, such as the Religious Freedom Restoration Act, also may protect religious
freedom in some circumstances, this technical assistance only describes
employment rights and obligations under Title VH.

L.1. Do employees who have a religious objection to receiving a COVID-19
vaccination need to tell their employer? If so, is there specific language that
must be used under Title VI1? (3/1/22)

Employees must tell their employer if they are requesting an exception to a COVID-
19 vaccination requirement because of a conflict between that requirement and
their sincerely held religious beliefs, practices, or observances. Under Title VI, this
is called a request for a “religious accommodation” or a “reasonable
accommodation.”

When making the request, employees do not need to use any “magic words,” such
as “religious accommodation” or “Title VIL” However, they need to explain the
conflict and the religious basis for it.

The same principles apply if employees have a religious conflict with getting a
particular vaccine and wish to wait until an alternative version or specific brand of
COVID-19 vaccine is available to them. See Introduction to Section K, above.

As a best practice, an employer should provide employees and applicants with
information about whom to contact and the proper procedures for requesting a
religious accommodation.

As an example, here is how EEQC designed its own form for its own workplace
(https://www.eeoc,gov/sites/default/files/2021-
10/EEQC%20Religious%20Accommodation%20Request%20Form%20-
%20for%20web.pdf). Although the EEOC’s internal forms typically are not made
public, it is included here given the extraordinary circumstances facing employers and
employees due to the COVID-19 pandemic. (Note: individuals not employed by the
EEOC should not submit this form to the EEOC to request a religious accommodation.)
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L.2. Does an employer have to accept an employee’s assertion of a religious
objection to a COVID-19 vaccination at face value? May the employer ask for
additional information? (3/1/22)

Generally, under Title VI, an employer should proceed on the assumption that a
request for religious accommodation is based on sincerely held religious beliefs,
practices, or observances. However, if an employer has an objective basis for
questioning either the religious nature or the sincerity of a particular belief, the
employer would be justified in making a limited factual inquiry and seeking
additional supporting information. An employee who fails to cooperate with an
employer’s reasonable requests for verification of the sincerity or religious nature of
a professed belief, practice, or observance risks losing any subsequent claim that
the employer improperly denied an accommodation. See generally Section 12-

IV.A.2; Religious Discrimination (https://www.eeoc.gov/laws/guidance/section-
12-religious-discrimination#h 79076346735821610749860135)..

The definition of “religion” (https://www.eeoc.gov/laws/guidance/section-12-
religious-discrimination#h 9593682596821610748647076) under Title VII

protects both traditional and nontraditional religious beliefs, practices, or
observances, including those that may be unfamiliar to employers. While the
employer should not assume that a request is invalid simply because it is based on
unfamiliar religious beliefs, practices, or observances, employees may be asked to
explain the religious nature of their belief, practice, or observance and should not
assume that the employer already knows or understands it.

Title VIl does not protect social, political, or economic views or personatl
preferences. Thus, objections to a COVID-19 vaccination requirement that are
purely based on social, political, or economic views or personal preferences, or any
other nonreligious concerns (including about the possible effects of the vaccine), do
not qualify as religious beliefs, practices, or observances under Title Vil. However,
overlap between a religious and political view does not place it outside the scope of
Title VII's religious protections, as long as the view is part of a comprehensive
religious belief system and is not simply an isolated teaching. See generally Section
-1.A.1: Religious Discrimination (definition of religion)
(https://www.eeoc.gov/laws/guidance/section-12-religious-
discrimination# ftnrefl8) ; see olso discussion of “sincerity” below.

The sincerity (https://www.eeoc.gov/laws/guidance/section-12-religious-
discrimination#h 9546543277761610748655186) of an employee’s stated
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religious beliefs, practices, or observances is usually not in dispute. The employee’s
sincerity in holding a religious belief is “largely a matter of individual credibility.”
Section 12-1.A.2: Religious Discrimination (credibility and sincerity)
(https://www.eeoc.gov/laws/guidance/section-12-religious-

discrimination## ftnrefd2). Factors that—either alone orin combination—might
undermine an employee’s credibility include: whether the employee has acted in a
manner inconsistent with the professed belief (although employees need not be
scrupulous in their observance); whether the accommodation sought is a
particularly desirable benefit that is likely to be sought for nonreligious reasons;
whether the timing of the request renders it suspect (for example, it follows an
earlier request by the employee for the same benefit for secular reasons); and
whether the employer otherwise has reason to believe the accommodation is not
sought for religious reasons.

The employer may ask for an explanation
(https://www.eeoc.gov/laws/guidance/section-12-religious-
discrimination#h_79076346735821610749860135) of how the employee’s
religious beliefs, practices, or observances conflict with the employer’s COVID-19
vaccination requirement. Although prior inconsistent conduct is relevant to the

question of sincerity, an individual’s beliefs—or degree of adherence—may change
over time and, therefore, an employee’s newly adopted or inconsistently observed
practices may nevertheless be sincerely held. An employer should not assume that
an employee is insincere simply because some of the employee’s practices deviate
from the commonly followed tenets of the employee’s religion, or because the
employee adheres to some common practices but not others. No one factor or
consideration is determinative, and employers should evaluate religious objections
on an individual basis.

If an employee’s objection to a COVID-19 vaccination requirement is not religious in
nature, or is not sincerely held, Title Vil does not require the employer to provide an
exception to the vaccination requirement as a religious accommodation.

L.3. How does an employer show that it would be an “undue hardship” to
accommodate an employee’s request for religious accommodation? (3/1/22}

Under Title Vil, an employer should thoroughly consider all possible reasonable
accommodations, including telework and reassignment. For suggestions about
types of reasonable accommodations for unvaccinated employees, see K.2, K.6, and
K.12, above. In many circumstances, it may be possible to accommodate those
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seeking reasonable accommodations for their religious beliefs, practices, or
observances without imposing an undue hardship.

If an employer demonstrates that it is unable to reasonably accommodate an
employee’s religious belief, practice, or observance without an “undue hardship” on
its operations, then Title VIl does not require the employer to provide the
accommodation. 42 U.S.C. § 2000e(j). The Supreme Court has held that requiring
an employer to bear more than a “de minimis,” or a minimal, cost to accommodate
an employee’s religious belief is an undue hardship. Costs to be considered include
not only direct monetary costs but also the burden on the conduct of the employer’s
business—including, in this instance, the risk of the spread of COVID-19 to other
employees or to the public.

Courts have found Title VIl undue hardship where, for example, the religious
accommodation would violate federal law, impair workplace safety, diminish
efficiency in other jobs, or cause coworkers to carry the accommodated employee’s
share of potentially hazardous or burdensome work. For a more detailed ‘
discussion, see Section 12-1V.B: Religious Discrimination (discussing undue

hardship) (https://www.eeoc.gov/laws/guidance/section-12-religious-
discrimination#h_12929403436951610749878556) ..

An employer will need to assess undue hardship by considering the particular facts

of each situation and will need to demonstrate how much cost or disruption the
employee’s proposed accommodation would involve. An employer cannot rely on
speculative or hypothetical hardship when faced with an employee’s religious
objection but, rather, should rely on objective information. Certain common and
relevant considerations during the COVID-19 pandemic include, for example,
whether the employee requesting a religious accommodation to a COVID-19
vaccination requirement works outdoors or indoors, works in a solitary or group
work setting, or has close contact with other employees or members of the public
{especially medically vulnerable individuals). Another relevant consideration is the
number of employees who are seeking a similar accommodation, i.e., the
cumulative cost or burden on the employer. See K.12 for additional considerations
relevant to the undue hardship analysis.

L.4. If an employer grants some employees a religious accommodation from a
COVID-19 vaccination requirement because of sincerely held religious beliefs,
practices, or observances, does it have to grant all such requests? (3/1/22)
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No. The determination of whether a particular proposed accommodation imposes
an undue hardship on the conduct of the employer’s business depends on its
specific factual context. When an employer is assessing whether exem pting
employees from getting a vaccination would impair workplace safety, it may
consider, for example, the type of workplace, the nature of the employees’ duties,
the location in which the employees must or can perform their duties, the number
of employees who are fully vaccinated, how many employees and nonemployees
physically enter the workplace, and the number of employees who will in fact need
a particular accommodation. A mere assumption that many more employees might
seek a religious accommodation—or the same accommodation—to the vaccination
requirement in the future is not evidence of undue hardship, but the employer may
consider the cumulative cost or burden of granting accommodations to other
employees.

L.5. Must an employer provide the religious accommodation preferred by an
employee if there are other possible accommodations that also are effective in
eliminating the religious conflict and do not cause an undue hardship under
Title V12 (3/1/22)

If there is more than one reasonable accommodation that would resolve the conflict
between the vaccination requirement and the sincerely held religious belief,
practice, or observance without causing an undue hardship under Title Vi, the
employer may choose which accommodation to offer. If more than one
accommodation would be effective in eliminating the religious conflict, the
employer should consider the employee’s preference but is not obligated to provide
the reasonable accommodation preferred by the employee. However, an employer’s
proposed accommodation will not be “reasonable” if the accommodation requires
the employee to accept a reduction in pay or some other loss of a benefit or
privilege of employment (for example, if unpaid leave is the employer's proposed
accommodation) and there is a reasonable alternative accommodation that does
not require that and would not impase undue hardship on the employer’s business.
See Section 12-IV.A.3: Religious Discrimination (reasonable accommodation)
(https://www.eeoc.gov/laws/guidance/section-12-religious-

discrimination#h 25500674536391610749867844).. If the employer denies the

employee’s proposed accommodation, the employer should explain to the
employee why the preferred accommodation is not being granted.
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An employer should consider all possible alternatives to determine whether
exempting an employee from a vaccination requirement would impose an undue
hardship. See, e.g., K.2. Employers may rely on CDC recommendations
{https://www.cdc.gov/coronavirus/2019-ncov/) when deciding whether an

effective accommodation is available that would not pose an undue hardship.

L.6. If an employer grants a religious accommodation to an employee, can the
employer later reconsider it? (3/1/22)

The obligation to provide religious accommodations absent undue hardship is a
continuing obligation that allows for changing circumstances. Employees’ sincerely
held religious beliefs, practices, or observances may evolve or change over time and
may result in requests for additional or different religious accommodations.
Similarly, an employer has the right to discontinue a previously granted
accommodation if it is no longer utilized for religious purposes, or if a provided
accommodation subsequently poses an undue hardship on the employer’s
operations due to changed circumstances. Employers must consider whether there
are alternative accommodations that would not impose an undue hardship. As a
best practice, an employer should discuss with the employee any concerns it has
about continuing a religious accommodation before revoking it.

M. Retaliation and Interference

The anti-retaliation protections (https://www.eeoc.gov/laws/guidance/questions-
and-gnswers-enforcement-guidance-retaliation-and-related-issues) discussed
here only apply to the exercise of rights under the federal equal employment
opportunity (EEQ) laws. Information about similar protections under other federal

workplace laws, such as the Family and Medical Leave Act
(https://www.dol.gov/agencies/whd/fmla) or the Occupational Safety and Health
Act (https://www.osha.gov/workers), is available from the U.S. Department of
Labor. Information about similar protections under the Immigration and Nationality
Act's anti-discrimination provision, which prohibits some types of workplace
discrimination based on citizenship status, immigration status, or national origin, and
protects against retaliation for asserting those rights
(http://www.justice.gov/crt/types-discrimination), is available from the Civil
Rights Division of the U.S. Department of Justice.
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M.1. Do job applicants and employees {(including former employees) have
protections from retaliation for exercising equal employment opportunity
(EEO) rights in connection with COVID-192 (11/17/21)

Yes. Job applicants and current and former employees are protected from
retaliation by employers for asserting their rights under any of the federal EEQ laws
(https://www.eeoc.gov/statutes/laws-enforced-eeoc) . The EEO laws prohibit
workplace discrimination based on race, color, sex {including pregnancy, sexual
orientation, and gender identity), national origin, religion, age (40 or over),
disability, or genetic information. Speaking out about or exercising rights related to
workplace discrimination is called “protected activity.”

Protected activity can take many forms. For example, an employee complaining to
a supervisor about coworker harassment based on race or national origin is
protected activity. Witnesses to discrimination who seek to assist individuals
affected by discrimination are also protected. Engaging in protected activity,
however, does not shield an employee from discipline, discharge, or other employer
actions taken for reasons unrelated to the protected activity.

M.2. What are some examples of employee activities that are protected from
employer retaliation? (11/17/21)

e Filing a charge, complaint, or lawsuit, regardless of whether the underlying
discrimination allegation is successful or timely. For example, employers
may not retaliate against employees who file charges with the EEOC alleging
that their supervisor unlawfully disclosed confidential medical information
(such as a COVID-19 diagnosis), even if the EEOC later decides there is no merit
to the underlying charges. Moreover, a supervisor may not give a false negative
job reference to punish a former employee for making an EEO complaint, or
refuse to hire an applicant because of the applicant’s EEO complaint against a
prior employer,

e Reporting alleged EEO violations to a supervisor or answering questions
during an employer investigation of the alleged harassment. For example,
an Asian American employee wha tells a manager or human resources official
that a coworker made abusive comments accusing Asian people of spreading
COVID-19 is protected from retaliation for reporting the harassment. Workplace
discrimination laws also prohibit retaliation against employees for reporting
harassing workplace comments about their religious reasons for not being
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vaccinated. Similarly, workplace discrimination laws prohibit retaliation against
an employee for reporting sexually harassing comments made during a work
video conference meeting.

* Resisting harassment, intervening to protect coworkers from harassment,
or refusing to follow orders that would result in discrimination. For
example, workplace discrimination laws protect a supervisor who refuses to
carry out management’s instruction not to hire certain applicants based on the
sex-based presumption that they might use parental leave or have childcare
needs, or to steer them to particular types of jobs.

* Requesting accommodation of a disability (potentially including a
pregnancy-related medical condition) or a religious belief, practice, or
observance regardless of whether the request is granted or denied. For
example, the EEO laws prohibit an employer from retaliating against an
employee for requesting continued telework as a disability accommodation
after a workplace reopens. Similarly, requesting religious accommodation,
such as modified protective gear that can be worn with religious garb, is
protected activity. Requests for accommadation are protected activity even if
the individual is not legally entitled to accommodation, such as where the
employee’s medical condition is not ultimately deemed a disability under the
ADA, or where accommodation would pose an undue hardship.

M.3. Who is protected from retaliation? (11/17/21)

Retaliation protections apply to current employees, whether they are full-time, part-
time, probationary, seasonal, or temporary. Retaliation protections also apply to job
applicants and to former employees (such as when an employer provides a job
reference). In addition, these protections apply regardless of an applicant’s or
employee’s citizenship or work authorization status.

M.4. When do retaliation protections apply? (11/17/21)

Participating in an EEO complaint process is protected from retaliation under all
circumstances.

Other acts by a current, prospective, or former employee to oppose discrimination
are protected as long as the employee is acting on a reasonable good faith belief
that something in the workplace may violate EEQ laws

(https://www.eeoc.gov/statutes/laws-enforced-eeoc), and expresses those
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beliefs in a reasonable manner. An employee is still protected from retaliation for
making a complaint about workplace discrimination even if the employee does not
use legal terminology to describe the situation.

M.5. When is an employer action based on an employee’s EEO activity serious
enough to be unlawful retaliation? (11/17/21)

Retaliation includes any employer action in response to EEO activity that could
deter a reasonable person from engaging in protected EEQ activity. Depending on
the facts, this mightinclude actions such as denial of promotion or job benefits,
non-hire, suspension, discharge, work-related threats, warnings, negative or
lowered evaluations, or transfers to less desirable work or work locations.
Retaliation could also include an action that has no tangible effect on employment,
or even an action that takes place only outside of work, if it might deter a
reasonable person from exercising EEQ rights. The fact that an individual is not
actually deterred from opposing discrimination or participating in an EEQ
complaint-related process or activity does not preclude an employer’s action from
being considered retaliatory.

However, depending on the specific situation, retaliation tikely would not include a
petty slight, minor annoyance, or a trivial punishment.

M.6. Does this mean that an employer can never take action against someone
who has engaged in EEO activity? (11/17/21)

No. Engaging in protected EEQ activity does not prevent discipline of an employee
for legitimate reasons. Employers are permitted to act based on non-retaliatory and
non-discriminatory reasons that would otherwise result in discipline. For exam ple, if
an employee performs poorly, has low productivity, or engages in misconduct, an
employer may respond as it normally would, even if the employee has engaged in
protected activity. Similarly, an employer may take non-retaliatory, non-
discriminatory action to enforce COVID-19 health and safety protocols, even if such
actions follow EEQ activity (e.g., an accommodation request).

M.7. Does the law provide any additional protections to safeguard ADA rights?
(11/17/21)

Yes. The ADA prohibits not only retaliation for protected EEO activity, but also
“interference” with an individual's exercise of ADA rights. Under the ADA, employers
may not coerce, intimidate, threaten, or otherwise interfere with the exercise of ADA
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rights by job applicants or current or former employees. For instance, it is unlawful
for an employer to use threats to discourage someone from asking for a reasonable
accommodation. It is also unlawful for an employer to pressure an employee not to
file a disability discrimination complaint. The ADA also prohibits employers from
interfering with employees helping others to exercise their ADA rights.

The employer’s actions may still violate the ADA’s interference provision even if an
employer does not actually carry out a threat, and even if the employee is not
deterred from exercising ADA rights.

N. COVID-19 and the Definition of
‘“Disability” Under the
ADA/Rehabilitation Act

Employees and employers alike have asked when COVID-19 is a “disability” under Title
| of the ADA, which includes reasonable accommodation and nondiscrimination
requirements in the employment context. These questions and answers clarify
circumstances in which COVID-19 may or may not cause effects sufficient to meet the
definition of “actual” or “record of” a disability for various purposes under Title |, as
well as section 501 of the Rehabilitation Act, both of which are enforced by the EEQOC.
Other topics covered in this section include disabilities arising from conditions that
were caused or worsened by COVID-19. This section also addresses the ADA’s
“regarded as” definition of disability with respect to COVID-19.

On July 26, 2021, the Department of Justice (DOJ) and the Department of Health and

Human Services (HHS) issued “Guidance on ‘Long COVID’ as a Disability Under the
ADA, Section 504, and Section 1557”
(https://www.ada.gov/long_covid joint guidance.pdf) (DOJ/HHS Guidance). The
erms “long COVID (https://www.cdc,gov/coronavirus/2019-
ncov/long-term-effects/),” “post-COVID,” “long-haul COVID,” “post-acute coviD-19,"
“long-term effects of COVID,” or “chronic COVID” to describe various post-COVID
conditions, where individuals experience new, returning, or ongoing health problems
four or more weeks after being infected with the virus that causes COVID-19. The
DOJ/HHS Guidance focuses solely on long COVID in the context of Titles If and Il of the
ADA, Section 504 of the Rehabilitation Act of 1973, and Section 1557 of the Patient
Protection and Affordable Care Act. These EEQC questions and answers focus more
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broadly on COVID-19 and do so in the context of Title | of the ADA and section 501 of
the Rehabilitation Act, which cover employment. This discussion does not pertain to
other contexts, such as eligibility determinations for federal benefit programs.

N.1. How does the ADA define disability, and how does the definition apply to
COVID-19? (12/14/21)

The ADA’s three-part definition of disability applies to COVID-19 in the same way it
applies to any other medical condition. A person can be an individ ualwith a
“disability” for purposes of the ADA in one of three ways:

e “Actual” Disability: The person has a physical or mental impairment that
substantially limits a major life activity (such as walking, tatking, seeing,
hearing, or learning, or operation of a major bodily function);

* “Record of" a Disability: The person has a history or “record of” an actual

disability (such as cancer that is in remission); or

* “Regarded as” an Individual with a Disability: The person is subject to an

adverse action because of an individual’s impairment or an impairment the
employer believes the individual has, whether or not the impairment limits or is
perceived to limit a major life activity, unless the impairment is objectively both
transitory (lasting or expected to last six months or less) and minor.

The definition of disability is construed broadly in favor of expansive coverage, to
the maximum extent permitted by the law. Nonetheless, not every impairment will
constitute a disability under the ADA. The ADA uses a case-by-case approach to
determine if an applicant or employee meets any one of the three above definitions
of “disability.”

COVID-19 and the ADA
“Actual” Disability
N.2. When is COVID-19 an actual disability under the ADA? (12/14/21)

Applying the ADA rules stated in N.1. and depending on the specific facts involved in
an individual employee’s condition, a person with COVID-19 has an actual disability
if the person’s medical condition or any of its symptoms is a “physical or mental”
impairment that “substantially limits one or more major life activities.” An
individualized assessment is necessary to determine whether the effects of a
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person’s COVID-19 substantially limit a major life activity. This will always be a case-
by-case determination that applies existing tegal standards to the facts of a
particular individual’s circumstances. A person infected with the virus causing
COVID-19 who is asymptomatic or a person whose COVID-18 results in mild
symptoms similar to those of the common cold or flu that resolve in a matter of
weeks—with no other consequences—will not have an actual disability within the
meaning of the ADA. However, depending on the specific facts involved in a
particular employee’s medical condition, an individual with COVID-19 might have an
actual disability, as illustrated below.

Physical or Mental impairment; Under the ADA, a physical impairment includes any
physiological disorder or condition affecting one or more body systems. A mental

impairment includes any mental or psychalogical disorder. COVID-19 is a
physiological condition affecting one or more body systems. As a result, itis a
“physical or mental impairment” under the ADA.

Major Life Activities: “Major life activities” include both major bodily functions, such
as respiratory, lung, or heart function, and major activities in which someone
engages, such as walking or concentrating. COVID-19 may affect major bodily
functions, such as functions of the immune system, special sense organs (such as
for smell and taste), digestive, neurological, brain, respiratory, circulatory, or
cardiovascular functions, or the operation of an individual organ. In some instances,
COVID-19 also may affect other major life activities, such as caring for oneself,
eating, walking, breathing, concentrating, thinking, or interacting with others. An
impairment need only substantially limit one major bodily function or other major
life activity to be substantially limiting. However, limitations in more than one major
life activity may combine to meet the standard.

Substantially Limiting; “Substantially limits” is construed broadly and shoutd not
demand extensive analysis. COVID-19 need not prevent, or significantly or severely
restrict, a person from performing a major life activity to be considered substantially
limiting under Title | of the ADA.

The limitations from COVID-19 do not necessarily have to last any particular length
of time to be substantially limiting. They also need not be long-term. For example,
in discussing a hypothetical physical impairment resulting in a 20-pound lifting
restriction that lasts or is expected to last several months, the EEOC has said that
such an impairment is substantially limiting. App. to 29 C.FR. § 1630.2(j)(1)(ix). By
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contrast, “(ilmpairments that last only for a short period of time are typically not
covered, although they may be covered if sufficiently severe.” Id.

Mitigating Measures: Whether COVID-19 su bstantially limits a major life activity is
determined based on how limited the individual would have been without the
benefit of any mitigating measures-i.e., any medical treatment received or other
step used to lessen or prevent symptams or other negative effects of an impairment.
At the same time, in determining whether COVID-19 substantially limits a major life
activity, any negative side effects of a mitigating measure are taken into account.

Some examples of mitigating measures for COVID-19 include medication or medical
devices or treatments, such as antiviral drugs, supplemental oxygen, inhaled
steroids and other asthma-related medicines, breathing exercises and respiratory
therapy, physical or occupational therapy, or other steps to address complications
of COVID-19.

Episodic Conditions: Even if the symptoms related to COVID-19 come and go, COVID-
19is an actual disability if it substantially limits a major life activity when active.

N.3. Is COVID-19 always an actual disability under the ADA? (12/14/21)

No. Determining whether a specific employee’s COVID-19 is an actual disability
always requires an individualized assessment, and such assessments cannot be

made categorically. See 29 C,F.R. § 1630.2
(https://www.law.cornell.edu/cfr/text/29/1630.2) for further information on the

ADA'’s requirements relating to individualized assessment.

N.4. What are some examples of ways in which an individual with COVID-19
might or might not be substantially limited in a major life activity? (12/14/21)

As noted above, while COVID-19 may substantially limit a major life activity in some
circumstances, someone infected with the virus causi ng COVID-19 who is
asymptomatic or a person whose COVID-19 results in mild symptoms similar to the
common cold or flu that resolve in a matter of weeks—with no other consequences
—will not be substantially limited in a major life activity for purposes of the ADA.
Based on an individualized assessment in each instance, examples of fact patterns
include:

Examples of Individuals with an Impairment that Substantially Limits a Major Life
Activity:
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* Anindividual diagnosed with COVID-18 who experiences ongoing but
intermittent multiple-day headaches, dizziness, brain fog, and difficulty
remembering or concentrating, which the em ployee’s doctor attributes to the
virus, is substantially limited in neurological and brain function, concentrating,
and/or thinking, among other major life activities.

* Anindividual diagnosed with COVID-19 who initially receives supplemental
oxygen for breathing difficulties and has shortness of breath, associated
fatigue, and other virus-related effects that last, or are expected to last, for
several months, is substantially limited in respiratory function, and possibly
major life activities involving exertion, such as walking.

® Anindividual who has been diagnosed with COVID-19 experiences heart
palpitations, chest pain, shortness of breath, and related effects due to the virus
that last, or are expected to last, for several months. The individual is
substantially limited in cardiovascular function and circulatory function,
among others.

® Anindividual diagnosed with “long COVID

(bttps://www.cdc.gov/coronavirus/2019-ncov/long-term-

effects/index.htmi?
C€DC AA refVal=htt Mgmmam
ncov%2Flong-term-effects,html)_” who experiences COVID-19-related

intestinal pain, vomiting, and nausea that linger for many months, even if
intermittently, is substantially limited in gastrointestinal function, among other
major life activities, and therefore has an actual disability under the ADA. For
other examples of when “long COVID” can be a substantially limiting
impairment, see the DOJ/HHS Guidance

(https://www.ada.gov/long covid joint_guidance.pdf)..

Examples of Individuals with an Impairment that Does Not Substantially Limit a Major
Life Activity:

* Anindividual who is diagnosed with COVID-19 who experiences congestion,
sore throat, fever, headaches, and/or gastrointestinal discomfort, which resolve
within several weeks, but experiences no further symptoms or effects, is not
substantially limited in a major bodily function or other major life activity, and
therefore does not have an actual disability under the ADA. This is so even
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though this person is subject to CDC guidance for isolation during the period of
infectiousness.

* Anindividualwho is infected with the virus causing COVID-19 but is
asymptomatic—that is, does not experience any symptoms or effects—is not
substantially limited in a major bodily function or other major life activity, and
therefore does not have an actual disability under the ADA. This is the case even
though this person is still subject to CDC guidance for isolation during the
period of infectiousness.

As noted above, even if the symptoms of COVID-19 occur intermittently, they will be
deemed to substantially limit a major life activity if they are substantially limiting
when active, based on an individualized assessment.

“Record of” Disability

N.5. Can a person who has or had COVID-19 be an individual with a “record of”
a disability? (12/14/21)

Yes, depending on the facts. A person who has or had COVID-19 can be an individual
with a “record of” a disability if the person has “a history of, or has been
misclassified as having,” 29 C.F.R. § 1630.2(k)(2)
(bttps://www.law.cornell.edu/cfr/text/29/1630.2) , an impairment that

substantially limits one or more maijor life activities, based on an individualized
assessment.

“Regarded As” Disability

N.6. Can a person be “regarded as” an individual with a disability if the person
has COVID-19 or the person’s employer mistakenly believes the person has
COVID-19? (12/14/21)

Yes, depending on the facts. A person is “regarded as” an individual with a disability
if the person is subjected to an adverse action (e.g., being fired, not hired, or
harassed) because the person has an impairment, such as COVID-19, or the
employer mistakenly believes the persan has such an impairment, unless the actual
or perceived impairment is objectively both transitory (lasting or expected to last six
months or less) and minor. For this definition of disability, whether the actual or
perceived impairment substantially limits or is perceived to substantially limit a
major life activity is irrelevant.

hitps:/flwww.eecc.goviwyskiwhal-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#A.2 BB/71
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N.7. What are some examples of an employer regarding a person with COVID-19
as an individual with a disability? (12/14/21)

The situations in which an employer might “regard” an applicant or employee with
COVID-19 as an individual with a disability are varied. Some examples include:

* Anemployer would regard an employee as having a disability if the employer
fires the individual because the employee had symptoms of COVID-19, which,
aithough minor, lasted or were expected to last more than six months. The
employer could not show that the impairment was both transitory and minor.

¢ Anemployer would regard an employee as having a disability if the employer
fires the individual for having COVID-19, and the COVID-183, although lasting or
expected to last less than six months, caused non-minor symptoms. In these
circumstances, the employer could not show that the impairment was both
transitory and minor.

N.8. If an employer regards a person as having a disability, for example by
taking an adverse action because the person has COVID-19 that is not both
transitory and minor, does that automatically mean the employer has
discriminated for purposes of the ADA? (12/14/21)

No. Itis possible that an emptoyer may not have engaged in untawful discrimination
under the ADA even if the employer took an adverse action based on an
impairment. For example, an individual still needs to be qualified for the job held or
desired. Additionally, in some instances, an employer may have a defense to an
action taken on the basis of the impairment. For example, the ADA’s “direct threat”
defense could permit an employer to require an employee with COVID-19 or its
symptoms to refrain from physically entering the workplace duri ng the CDC-
recommended period of isolation, due to the significant risk of substantial harm to
the health of others. See WYSK Question A.8. Of course, an employer risks violating
the ADA if it relies on myths, fears, or stereotypes about a condition to disallow the
employee’s return to work once the employee is no longer infectious and, therefore,
medically able to return without posing a direct threat to others.

Other Conditions Caused or Worsened by COVID-19 and the ADA

N.9. Can a condition caused or worsened by COVID-19 be a disability under the
ADA? (12/14/21)
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Yes. In some cases, regardless of whether an individual’s initial case of COVID-19
itself constitutes an actual disability, an individual’s COVID-19 may end up causing
impairments that are themselves disabilities under the ADA. For example:

¢ Anindividual who had COVID-19 develops heart inflammation. This
inflammation itself may be an impairment that substantially limits a major
bodily function, such as the circulatory function, or other major life activity,
such as lifting.

e During the course of COVID-19, an individual suffers an acute ischemic stroke.
Due to the stroke, the individual may be substantially limited in neurological
and brain (or cerebrovascular) function.

e After an individual’s COVID-19 resolves, the individual develops diabetes
attributed to the COVID-19. This individual should easily be found to be
substantially limited in the major life activity of endocrine function. See
Diabetes in the Workplace and the ADA
(https://www.eeoc.gov/laws/guidance/diabetes-workplace-and-ada) for

more information.

In some cases, an individual’s COVID-19 may also worsen the individual’s pre-
existing condition that was not previously substantially limiting, making that
impairment now substantially limiting. For example:

* Anindividual initially has a heart condition that is not substantially limiting.
The individual is infected with COVID-19. The COVID-19 worsens the person’s
heart condition so that the condition now substantially limits the person’s
circulatory function,

Definition of Disability and Requests for Reasonable Accommodation

N.10. Does an individual have to establish coverage under a particular
definition of disability to be eligible for a reasonable accommodation?
(12/14/21)

Yes. Individuals must meet either the “actual” or “record of” definitions of disability
to be eligible for a reasonable accommodation. Individuals who only meet the
“regarded as” definition are not entitled to receive reasonable accommodation.

Of course, coverage under the “actual” or “recard of” definitions does not, alone,
entitle a person to a reasonable accommodation. Individuals are not entitled to an
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accommodation unless their disability requires it, and an employer is not obligated
to provide an accommodation that would pose an undue hardship. See WYSK
Section D, and Enforcement Guidance on Reasonable Accommodation and
Undue Hardship under the ADA
(https://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-
accommodation-and-undue-hardship-under-ada) for more information.

N.11. When an employee requests a reasonable accommodation related to
COVID-19 under the ADA, may the employer request supporting medical
documentation before granting the request? (12/14/21)

Yes. As with employment accommodation requests under the ADA for any other
potential disability, when the disability or need for accommodation is not obvious
or already known, an employer may ask the employee to provide reasonable
documentation about disability and/or need for reasonable accommodation. Often,
the only information needed will be the individual’s diagnosis and any restrictions
or limitations. The employer also may ask about whether alternative
accommodations would be effective in meeting the disability-related needs of the
individual. See WYSK Questions D.5. and D.6. for more information.

The employer may either ask the employee to obtain the requested information or
request that the employee sign a limited release allowing the emptoyer to contact
the employee’s health care provider directly. If the employee does not cooperate in
providing the requested reasonable supparting medical information, the employer
can lawfully deny the accommodation request.

N.12. May an employer voluntarily provide accommodations requested by an
applicant or employee due to COVID-19, even if not required to do so under the
ADA? (12/14/21)

Yes. Employers may choose to provide accommadations beyond what the ADA
mandates. Of course, employers must provide a reasonable accommodation under
the ADA, absent undue hardship, if the applicant or employee meets the definition
of disability, requires an accommodation for the disability, and is qualified for the
job with the accommodation. Accommodations might consist of schedule changes,
physical modifications to the workplace, telework, or special or modified
equipment. See, e.g., WYSK Section D or U.S. Department of Labor Blog, Workers
with Long COVID-19: You May Be Entitled to Workplace Accommodations
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(https://blog.dol.gov/2021/07/06/workers-with-long-covid-19-may-be-entitled-
to-accommodations) for more information.

Applicability of Definition of Disability

N.13. If an employer subjected an applicant or employee to an adverse action,
and the applicant or employee is covered under any one of the three ADA
definitions of disability, does that mean the employer violated the ADA?
(12/14/21)

No. Having a disability, alone, does not mean an individual was subjected to an
unlawful employment action under the ADA.

For example, the fact that an applicant or employee has a current disability, or a
record of disability, does not mean that an employer violated the ADA by not
providing an individual with a reasonable accommodation. As discussed in Section
D., there are several considerations in making reasonable accommodation
determinations, including the employee’s need for the accommodation due to a
disability and whether there is an accommodation that does not pose an undue
hardship to the employer.

Similarly, the fact that an employer regarded an applicant or employee as an
individual with a disability does not necessarily mean that the employer engaged in
unlawful discrimination. For example, the ADA does not require an employer to hire
anyone who is not qualified for the job. Moreover, in some instances, an emplayer
may have a defense to an employment action taken based on an actual impairment,
such as where the individual poses a direct threat
(bttps://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-
rehabilitation-act-and-other-eeo-laws) to the health or safety of themselves or

others in the workplace.

N.14. Do any ADA protections apply to applicants or employees who do not
meet an ADA definition of disability? (12/14/21)

Yes. The ADA’s requirements about disability-related inquiries and medical exams,

medical confidentiality, retaliation, and interference apply to all applicants and
employees, regardless of whether they have an ADA disability. By contrast, an
individual must have a “disability” to challenge employment decisions based on
disability, denial of reasonable accommodation (see N.10), or disability-based
harassment.
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[Exhibit 1]

A1/ — Raytheon Technologies
:..\_\ s ¥ay’j‘thelon ] '/" Supply Chain
4 Farm Springs Road
e C no og Ies Farmungton, CT 06032

USA

October 22, 2021 / /

Subject: UPDATED REQUIREMENTS - Raytheon Technologies Facility Access and COVID-19

Dear Valued Supplier, / /

The U.S. Government's Safer Federal Workplace Task Force recently issued guidance (“Guidance"),
pursuant to the White House Executive Order on Ensuring Adequate COVID Safety Protocols for
Federal Contractors. This Guidance (available here) includes a requirement that certain individuals that
work on, or in connection with a federal government covered contract, or work at a location where a covered
contract is likely to be performed, must be vaccinated against COVID-19 by December 8, 2021.

A/
After careful review of this Guidance, and given Raytheon Technologies extensive business with the U.S.
__—» Government, we are updating our access requirements for all facilities of Raytheon Technologies and its
businesses located in the United States, including Puerto Rico and other U.S. territories (each, a “Raytheon
Facility").

[Red Arrows for Emphasis]

hitps://portal.rockwellcollins.com/documents/754607/1879166/Raytheon+Technologies+COVID-
19+Vaccination+Reguirements.pdf/55cede66-07d0-3016-3ba2-8b800e35d56h 7t=1634934992096




[Exhibit 2]

Date: 01/21/20222

To: Michael Freeman

From: Matthew Putman

Letter of Expectation: COVID-19 Vaccine Policy Compliance

Dear Michael: /

This letter is to inform you that you have failed to comply with the RTX Vaccine Policy as
you have not obtained a COVID-19 vaccination or accepted the proposed reasonable
accommodation options. / ’(

By way of reminder, on September 15, 2021, RTX notified all employees of its new
mandatory vaccination policy. On November 4, 2021, the policy deadlines were revised,
requiring vaccination no later than January 18, 2022.

\\To continue employment with Collins Aerospace, you are expected to comply with the
RTX Vaccine Policy. You have until January 28, 2022, to begin vaccination or agree to
testing as part of the proposed reasonable accommodation. Failure to do so by January
28" will result in your employment ending.

[Red arrows for emphasis].

[Dist. Court Doc. 47, Ex. 9]



[Exhibit 3]

10

11

12

THE COURT: Just so -- just so I'm clear, I
can't -- this is a motion to dismiss. You haven't submitted
an affidavit to that effect, but he -- because he alleges
that in the complaint, I can assume it's true, right?

MR. TORRES: That's correct, Your Bonor.

[Page 10, Motions Hearing Transeript].




[Exhibit 4]

Date: 01/21/20222

To: Michael Freeman

From: Matthew Putman

Letter of Expectation: COVID-19 Vaccine Policy Compliance

Dear Michael:
This letter is to inform you that you have failed to comply with the RTX Vaccine Policy as

you have not obtained a COVID-19 vaccination or agcepted the proposed reasonable
accommodation options. /

By way of reminder, Ion September 15, 2021, RTX notified all employees of its nﬂ’
mandatory vaccination policy.[On November 4, 2021, the policy deadlines were revised,
requiring vaccination no later than January 18, 2022,

To continue employment with Collins Aerospace, you are expected to comply with the
RTX Vaccine Policy. You have until January 28, 2022, to begin vaccination or agree to
testing as part of the proposed reasonable accommodation. Failure to do so by January
28" will result in your employment ending.

[Red Arrow & Box for emphasis]
[Dist. Court Doc. 47, Ex. 9]
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[Red arrows for emphasis]

[Dist. Court Doc. 47. Ex. 4].
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? ‘ Pages - Colling Aeraspace x : L Varcine disclosure andventc. X @ Duclosare of Vaeeinaton & % () Home - empowed) x [ @ Message Center-Raytheon T X l + |
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' Raytheon
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(After Vaccine Status Submission)

[Red arrow for emphasis]

[Dist. Court Doc. 47. Ex. 4].
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;_\}": I/ Ruytheon . gzg?:g:;:chnologies
TEChn0|og|eS QFarm Springs Roadu
Farmington, CT 06032

USA

October 22, 2021

Subject: UPDATED REQUIREMENTS ~ Raytheon Technologies Facility Access and COVID-19

Dear Valued Supplier,

The U.S. Government's Safer Federal Workplace Task Force recently issued guidance (“Guidance”),
pursuant to the White House Executive Order on Ensuring Adequate COVID Safety Protocols for
Federal Contractors. This Guidance (available here) includes a requirement that certain individuals that
work on, or in connection with a federal government covered contract, or work at a location where a covered
contract is likely to be performed, must be vaccinated against COVID-19 by December 8, 2021.

After careful review of this Guidance, and given Raytheon Technologies extensive business with the U.S.
Government, we are updating our access requirements for all facilities of Raytheon Technologies and its
businesses located in the United States, including Puerto Rico and other U.S. territories (each, a "Raytheon
Facility").

https://portal.rockwellcollins.com/documents 607/1879166/Ravtheon+Technologi
es+COVID-19+Vaccination+Requirements.pdf/55cede66-07d0-3016-3ba2-
9b800e35d56b?t=1634934992096

[Red underline for emphasis].




[ Exhibit 8]

Sincerely,

';. . >
Jg) 47

ff/ PN

Sarfraz Nawaz

Vice President, Supply Chain, Raytheon Technologies

cc: Kristopher Pinnow, Vice President, Supply Chain, Collins Aerospace +——
Ruben Harris, Vice President, Supply Chain, Pratt & Whitney
Eugene Jaramillo, Vice President, Supply Chain, Raytheon Missiles & Defense
Joseph Adams, Executive Director, Supply Chain, Raytheon Intelligence & Space

https://portal.rockwellcollins.com/documents/754607/1879166 /Rayvtheon+Technologi
es+COVID-19+Vaccination+Requirements.pdf/s55cede66-07d0-3016-3ba2-
9b800e35d56b?t=1634934992096

[Red Arrow for Emphasis].




[Exhibit 9]

From: Taylor, Terri Collins <Terri. Taylor2@collins.com>

Sent: Thursday, January 20, 2022 1:54 PM

To: Freeman, Michael Collins <Michael.Freeman2@collins.com>
Subject: Follow up to our 1.20.2022 call

Hello Michael,

Thank you for taking the time to speak to me today. To confirm your response to the reasonable
accommodation that was approved if you chose to accept. Should you have to enter a company
facility for any reason, you would need to show a negative COVID-19 test that was taken within

72 hours of entry in addition to wearing a mask and social distancing while on site. .~

—

-
You told me today that you will not agree to the reasonable accommodation and will not test
unless everyone is required to test.

Please confirm.
Thank you,

Terri Taylor | HR Client Mgr | Missions

COLLINS AEROSPACE

1275 N. Newport Road, Colorado Springs, CO 80916 USA

Tel: +1 719 550 4422 | Mobile: +1 719 235 1428 | Fax: +860 353 4676

terri.taylor2@collins.com | collinsaerospace.com

[Red Arrows for Emphasis].
[Dist. Court Doc. 47, Ex 7].



[Exhibit 10]

If you begin vaccination, please notify me and update your vaccination disclosure form as
soon as possible. To come into compliance with company policy and be fully vaccinated,
you must receive your second shot of a two-shot vaccine regimen by February 18, 2022.
Please note that until you are fully vaccinated, you must continue COVID-19 testing—as
required weekly | up to 72 hours before coming onsite. +————

Please contact me immediately if you have any questions or concerns regarding this
expectation.

- .
Wi rm/l L2/ 2 3
Employee Signature Date
Supervisor Signature Date
[Red Arrow for Emphasis].

[Dist. Court Doc. 47, Ex 9].



[Exhibit 11]

Home Send / Receve  View Help
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(Response Email F ollowing Submission of Reasonable Accommodation Request).
[Red Arrows for Emphasis].

[Dist. Court Doc. 47, Ex. 6, See also Ex. 51.



[Exhibit 12]

B] https://www;reaIclearpolitics,com/video/2021/08/06/cdc_director_vaccines_no_longer __prevent_you_from_spreading_covid.html

\ < Back to Videos

CDC Director: Vaccines No Longer 00000
Prevent You From Spreading COVID

Posted By Tim Hains
On Dale Augusl 6, 2021

BREAKING NEWS

Fully vaccinated people who get a COVID-19 "breakthrough” infection can spread. the virus to others even if
they are not symptomatic, Centers for Disease Control Pirector Rochelle Walensky told CNN on Thursday.

She warned that an autumn/winter surge in the COVID "Delta” variant could again see hundreds of
thousands of cases per day.

"Our vaceines are working exceptionally well" she said. "They continue to work well with 'Delta’ with regard
1o severe illness and death, but what they can't do anymore is prevent iransmission® <+

https://www.realclearpolitics.com/video/2021/08/06/cde director vaccines no long
er prevent you from spreading covid.html

[Dist. Court Doc. 47, Ex. 2]




[Exhibit 13]

C0. FILE DEPT.  CLOCK CHK. NO.

R2C 013000 35032 0000367407 Earnings Statement
Collins Period Beginning: 02/01/2022
Aerospace Period Ending: 02/01/2022
Pay Date: 02/01/2022
PO BOX 7000 Same
GREENVILLE, TX 75403-0248
Address
Filing Status: ~ Married Fiting Jointly MICHAEL S FREEMAN Il
3854 SAGUARO CIR.

COLORADO SPRINGS, CO 80925

[Dist. Court Doc. 47, Ex. 1].
[Exhibit 14]

Raytheon <«—

Raytheon Company

PO Box 7000
Greenvife, Texas
75403-7000 USA
877 291 9990

Pay Advice Automatically Emailed Each Pay Period

If you have an email address, you can sign up to have your pay advice automatically
emailed. If you choose this option, your pay advice will be emailed to you each pay period
as an encrypted PDF attachment, which is password protected.

To sign up for Automatic email complete the following

Name: Employee ID:

Emall Address

R N N I 1 o Y

8 Characters or less (numbers, letters or a combination. Please do not use symbols.)
This password will be used to open your pay advice attachment each pay period,

Please add our email address (Mylnfo@raythean.com) to your Safe or Approved list in your
email account to ensure the emailed pay advice will be accepted by your email account,

Employee Signature

You agree to the use of the Company's Intranet site or email system for delivery of your
wage and deduction information. Please nole you will not receive a paper pay advice once
you choose to email your pay advice

Submit your change using one of the options balow:

1. Fax this letter to the Payroll Center (972) 344-8050
2. Mail to Raytheon Payroll Center, P.O. Box 7000, Greenville Tx 75403-7000 <+

[Dist. Court Doc. 46, En. 3].




[Exhibit 15]

V2 Raytheon <«
%n& Technologies

Important benefits information enclosed

™

A013381

MICHAEL S. FREEMAN | <+
3854 SAGUARO CIR.
[ COLORADO SPRINGS CO 80925

013 FBR4AAB BO3ZS

USPOSTAGE
$00491

SR

PRESORTED
FIRST CLASS

e ey b glogtgilogg bt 0 gl agges oo !

[Red Arrows for Emphasis].
[Dist. Court Doc. 46, En. 4].




[Exhibit 16]

%Vé Raytheon «—
Technologies

Stalement Date: February 14, 2022

BERE  vooosos

MICHAEL S. FREEMAN I <+
3854 SAGUARO CIR.
COLORADO SPRINGS CO 80925

@ Your Gateway
www.yourtotalrewards.com/rtx

Portability Notice - Health and Insurance Benefits

This nolice provides the necessary Plan information and applications you'll need if you want to port your benefit coverage
10 a personal policy directly with the insurance company. Generally, you must apply for portability within 62 days of when
your coverage was reduced or terminated. Contacl the insurance company directly at the number provided below if you
have questions or need more information on your portability option and corresponding cost. Please refer to this notice
and provide the Group Number listed below when calling the insurance company. Note: If you decide to complete an
application, you must include a copy of this notice with your completed application. This form will serve as the
employer portion of the application and you will not need to have that section completed.

Information for the Insurance Company

Employee Information
Name: MICHAEL S. FREEMAN Il
Birth Date: 07-23-1990

Employer Information

Raytheon Technologies b_
DEPT 01638

PO BOX 1590

LINCOLNSHIRE, IL 60069-1590
1-800-243-8135

[Red Arrows for Emphasis].
[Appellate Reply Brief, Ex 1].
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[Blue arrow for emphasis on Government involvement].
[Red Arrows for emphasis on Raytheon’s Involvement].

[Petition for En Banc Review, Tenth Cir.].



